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UNBORN VICTIMS OF VIOLENCE ACT OF 2003 
OR LACI AND CONNER’S LAW 

TUESDAY, JULY 8, 2003

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON THE CONSTITUTION, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC.

The Subcommittee met, pursuant to call, at 2:05 p.m., in Room 
2141, Rayburn House Office Building, Hon. Steve Chabot (Chair of 
the Subcommittee) presiding. 

Mr. CHABOT. The Committee will come to order. 
This is the Subcommittee on the Constitution. This afternoon the 

Subcommittee convenes to consider H.R. 1997, the ‘‘Unborn Victims 
of Violence Act of 2003’’ or ‘‘Laci and Conner’s Law.’’

I want to first thank Congresswoman Hart for her leadership on 
this issue. When Congresswoman Hart and I reintroduced this bill 
in May, it received increased attention because of the welcome sup-
port from Laci Peterson’s family. It is important to remember, how-
ever, that there are many other similarly disturbing cases across 
the country which have occurred over time. 

Unfortunately, violence against women and their unborn children 
is a far too common occurrence in our society. In fact, recent stud-
ies in Maryland, North Carolina, New York City, and Illinois indi-
cate that homicide is the leading cause of death of pregnant women 
in those areas of the country. Yet there remains a gaping hole in 
Federal law which would allow an unborn child to be killed or in-
jured during the commission of a violent Federal crime without any 
legal consequences whatsoever. A remedy to this deficiency is des-
perately needed now more than ever. 

The Unborn Victims of Violence Act was designed to address this 
current inadequacy in Federal law by providing that an individual 
who injures or kills an unborn child during the commission of cer-
tain predefined violent Federal crimes may be punished for a sepa-
rate offense. This legislation is vitally important to expectant moth-
ers and their families, serving as a deterrent to anyone who thinks 
that they can injure or kill an unborn child with minimal con-
sequences. 

This legislation is also important to a broad majority of Ameri-
cans. A recent poll conducted by Newsweek and Princeton Survey 
Research Associates notes that 84 percent of Americans believe 
that prosecutors should be able to bring a homicide charge on be-
half of an unborn child killed in the womb. Mothers and fathers, 
brothers and sisters, sons and daughters all across our Nation are 
asking an important question: Why does the Federal Government 
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refuse to recognize the loss of a valuable life when a criminal takes 
a woman’s unborn child away from her? 

Contrary to allegations made by opponents of the bill, the Un-
born Victims of Violence Act has nothing to do with abortion. In 
fact, 28 States have had fetal homicide laws on the books, some for 
over 30 years now, and all of those challenged have been upheld 
as constitutional, coexisting with current abortion laws. 

The Unborn Victims of Violence Act will help ensure just punish-
ment for criminals like Gregory Robbins, an airman at Wright-Pat-
terson Air Force Base in Ohio, just up the road from my district 
in Dayton, Ohio, who wrapped his fist in a T-shirt to reduce the 
chance that he would inflict visible bruises and beat his 8-months 
pregnant wife in the face and abdomen, killing their unborn child. 
Military prosecutors were able to charge Robbins for the death of 
the unborn child by assimilating Ohio’s fetal homicide law through 
the Uniform Code of Military Justice. Had Mr. Robbins beaten his 
wife just across the Ohio River in Kentucky, for example, a State 
which has no fetal homicide law, he would have received no addi-
tional punishment for killing this child. 

In the 107th Congress, this Subcommittee heard the testimony 
of William Croston regarding the tragic loss of his sister, Ruth. On 
April 28, 1998, Ruth Croston and her unborn child were shot and 
killed by her husband, Reginald Anthony Falice, as she sat at a red 
light in Charlotte, North Carolina. Falice was convicted by a Fed-
eral jury for interstate domestic violence and using a firearm in the 
commission of a violent crime, but because Federal law does not 
currently recognize the unborn as victims, he received no addi-
tional punishment for killing the near-term infant. 

Mr. Croston’s words best speak to the pain experienced by his 
family. Let me read from his testimony: ‘‘Our family will forever be 
mourning the loss of Ruth Croston and our unborn niece. Our grief 
will last a lifetime. The emotional effects of the death of our niece 
resurface each time we hear about another unnecessary act of vio-
lence against a pregnant women.’’

By enacting the Unborn Victims of Violence Act, Congress will 
ensure that criminals who commit violent acts against pregnant 
women are justly punished for injuring or killing unborn children, 
as well as they are punished if they harm or inflict harm on a preg-
nant women, while affirmatively acknowledging to grieving family 
members that their deceased loved ones are recognized under the 
law. 

Let me make one final observation. I hope everyone here will be 
able to put politics aside and recognize that this is an important 
women’s rights issue. We should all be able to agree that—regard-
less of our positions on abortion—that women should have the 
right to see a criminal who injures or kills their unborn child 
brought to justice. 

I know that Laci and Conner’s family feel that way, and I know 
that most Americans agree. But without the Unborn Victims of Vi-
olence Act, Federal crimes against these innocent victims will con-
tinue to go unpunished and the rights of women and their unborn 
children will continue to be violated. 

Mr. CHABOT. I now yield to the gentleman from New York, Mr. 
Nadler, the Ranking Member, for his opening statement. 
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Mr. NADLER. Thank you, Mr. Chairman. 
We are here again to consider the Unborn Victims of Violence 

Act, which has for several years unnecessarily mired what should 
be a laudable and uncontroversial effort to punish truly heinous 
crimes in the emotionally charged and legally suspect back allies 
of the abortion debate. This is regrettable, Mr. Chairman, because 
real people are suffering real harm, and this Committee has played 
abortion politics instead of acting to punish truly barbaric crimes. 

For those of us who are pro-choice, the right to choose extends 
not just to a woman’s right to have an abortion but to a woman’s 
right to carry her pregnancy to term and deliver a healthy baby in 
safety. That is why we supported the Violence Against Women Act, 
that is why we support programs to provide proper prenatal care 
and nutrition to all women, that is why we support proper health 
and nutritional services after a live birth, and that is why we sup-
port other initiatives like the Family and Medical Leave Act. 

Life does not begin at conception and end at birth. We have an 
obligation to these children and their parents. Let there be no mis-
take: Using physical violence against a woman to prevent her from 
having a child she wants is just as much an assault on the right 
to choose as is the use of violence against women who exercised 
their constitutional right to choose to end their pregnancies. 

A woman, and only a woman, has the right to decide when and 
whether to bring a child into the world, not an abusive partner, not 
a fanatic, certainly not her Congressman. My colleagues should un-
derstand that we are talking not just about viable healthy fetuses 
who are ready to be born in this bill, as was the case in the gro-
tesque crime committed against today’s witness. That is not what 
the bill says. The bill says, ‘‘in any stage of development.’’ Page 4, 
line 24. I think that means any stage, including violence to em-
bryos, violence to zygotes, violence to blastocysts. And I do not 
apologize to my colleagues on this Committee who have in the past 
taken offense at the use of the correct medical terms for the subject 
matter we are discussing. 

The defendant need not be aware that the women is pregnant or 
have any intent to harm a fetus. That is on page 3, lines 3 to 9. 
We should have no illusions about the purpose of this bill, that it 
is, despite the Chairman’s denial, yet another battle in a war of 
symbols in the abortion debate in which opponents of a woman’s 
constitutional right to choose attempt to establish that fetuses from 
the earliest moments of conception are persons with the same 
rights as the adult women who are carrying them. 

The implication is that anyone who does not share the meta-
physical slant of the radical anti-choice movement, that a one-
celled zygote is a person on exactly the same basis and with the 
same rights as a child or an adult, must secretly favor infanticide. 
This bill, by making the destruction of a fetus or even of a zygote 
a crime against a fetus, without any reference to the terrible harm 
suffered by the pregnant woman, speaks volumes about that view. 

Recognizing an embryo or a zygote as a legal person is at odds 
with the holdings of the Supreme Court in Roe v. Wade. The Court 
clearly said, ‘‘The unborn have never been recognized in the whole 
sense’’ and concluded that person as used in the four—and there 
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is a quote again—that, ‘‘person as used in the 14th amendment of 
the Constitution does not include the unborn.’’

The rhetoric used by proponents of this bill urging that the law 
must recognize the fetus as a victim, as a separate victim, is a di-
rect assault on that holding in Roe. Rather than debate the abor-
tion issue yet again, we should pass Representative Lofgren’s legis-
lation that provides for the same severe penalties, for the same ter-
rible crimes as does the bill before us without getting into the 
thorny issue of whether an embryo at 30 days gestation is a per-
son. 

The Lofgren bill provides for two separate crimes, one conviction 
for the assault and murder of the women and the new crime involv-
ing injury to the fetus or termination of the pregnancy. The major 
difference is that the Lofgren bill gives recognition to and imposes 
serious penalties for the additional and truly grotesque crime 
against the woman. It recognizes and punishes a separate crime. 
It does not get into the question of a separate person. 

Regrettably, the majority is so intent on pursuing the abortion 
issue that Representative Lofgren’s legislation on which this Com-
mittee and the whole House have voted in the past was not even 
made part of this hearing, which it seriously should be. 

If we are serious about this problem, we have effective remedies 
at our disposal. If we want to play abortion politics, we have the 
bill on our agenda today. Violence against a pregnant woman is, 
first and foremost, a criminal act of violence against a woman that 
deserves strong preventative measures and stiff punishment. 

According to the Journal of the American Medical Association, 
homicides during pregnancy and in the year following birth rep-
resent a largely preventable source of premature mortality among 
young women in the United States, devastating children, family, 
and communities. While in the United States homicide is the lead-
ing killer of young women, pregnant or not, homicides of pregnant 
women occurred with much greater frequency than did homicides 
against all women. 

Mr. Chairman, it is a disgrace that while these preventable 
crimes continue to occur Congress fiddles with largely symbolic leg-
islation, rather than take affirmative steps to deal with the prob-
lem. Why, for example, did the Republican majority fall $209 mil-
lion short of President Clinton’s request for full funding of the Vio-
lence Against Women Act? Why, now that the Republicans control 
both Houses of Congress and the White House, are we still short-
changing funding for the Violence Against Women Act? It appears 
that many of the Members who have signed on to this bill are the 
same ones who voted to divert funds from protecting women from 
violence to protecting stock dividends from taxation. 

No one who listened to the testimony this Subcommittee has re-
ceived in the past and will hear today could have been left 
unmoved by the murders and assaults against women who wanted 
nothing more than to bear a child. This legislation is named for one 
such woman, and we will hear from another victim today. We owe 
it to these women and to those who are closest to them to ensure 
that early intervention is available and that States and localities 
receive the full resources of the Violence Against Women Act to 
prevent violence against women by intervening before the violence 
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escalates to that level. We owe it to these victims to enact strong 
penalties, ones which are not constitutionally suspect for these hei-
nous crimes. 

Let’s not cloud that issue. Let’s not fail to enact strong penalties 
that will stand the constitutional test before the courts by plunging 
a legitimate law enforcement effort into the murky waters of the 
abortion debate. 

Finally, this bill opens the door to prosecuting women or re-
straining them physically for the sake of a fetus. Some courts have 
already experimented with that approach. 

The last time we had occasion to consider this bill, the Supreme 
Court had just struck down a practice in the then sponsor’s home 
State of South Carolina in which a hospital would give the results 
of a pregnant woman’s blood test to local law enforcement for the 
purpose of initiating legal action against those women if they used 
improper drugs. 

Once we recognize a zygote, one cell, as this bill would do, as 
having the same legal status as the pregnant woman, it would logi-
cally follow that her liberty could be restricted in order to protect 
the zygote and the fetus. The whole purpose of Roe and of the Su-
preme Court holdings in these cases was to protect the liberty in-
terests of the woman. This bill would undermine it. 

Mr. Chairman, we should deal with the Lofgren bill that would 
protect these women, make it a separate crime, recognize a sepa-
rate crime, and impose the same penalties as the bill before us 
would do without getting into the abortion debate, which is wholly 
unnecessary for this purpose but is the real purpose of this bill. 

Thank you, Mr. Chairman, and I yield back the balance of my 
time. 

Mr. CHABOT. Thank you. The gentleman’s time has expired. 
The gentlelady from Pennsylvania is recognized, and I want to 

thank her for her leadership on this bill. She is the principal spon-
sor of this particular piece of legislation. Melissa Hart. 

Ms. HART. Thank you. I also thank you for holding this hearing 
and for those who are here to testify on this issue today. 

When a woman chooses to have a child and then someone vio-
lently takes that child away from her, I believe there must be ac-
countability. This is especially important because that unborn child 
is often the motivator, the motivating factor behind the attack on 
the pregnant woman. 

A Maryland study showed that homicide was the leading cause 
of death for pregnant women in the State, as the Chairman re-
ferred to earlier. According to the Maryland State Department of 
Health, there were 247 pregnancy-associated deaths between the 
years of 1993 and 1998; 50 of these were homicides. 

This study confirms a trend across the Nation, where similar 
studies in New York and Illinois as well as others have shown 
homicide as a leading cause of death for pregnant women. 

In Cook County, Illinois, 26 percent of the 95 deaths of pregnant 
women recorded between 1986 and 1989 were homicides. 

In New York, 25 percent of the 293 deaths among pregnant 
women between 1987 and 1991 were also homicides. 

The tragic theme here is that pregnant women have become tar-
gets of what is clearly an extreme pattern of domestic violence. 
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In my home State of Pennsylvania, we are one of 28 States with 
a fetal homicide law. I was a lead sponsor of this bill when I served 
as a State Senator. Just 2 months ago, that law was used to con-
vict a woman who had kicked a pregnant woman in the stomach, 
killing the child. The attacker had dragged the victim to the 
ground by her hair, punching and kicking her repeatedly. 

Forensic pathologists ruled that that unborn child died because 
of a blow to the victim’s abdomen, to the mother’s abdomen. With-
out this type of legislation, that attack would merely have been 
tried as an assault or a battery against that mother with little or 
no jail time for the assailant. Instead, because Pennsylvania has a 
fetal homicide law, the attacker faces 20 to 40 years for violently 
taking the life of the unborn child. 

I and the other sponsors of this bill hope to extend this necessary 
and commonsense remedy to Federal law, and I am honored that 
Sharon Rocha, the mother of Laci Peterson and the grandmother 
of Conner, has chosen to back this initiative. In fact, Laci Peter-
son’s family wrote to me requesting that this bill be named after 
Laci and her unborn son, Conner: ‘‘Knowing that the perpetrators 
who murder pregnant women will pay the price not only for the 
loss of the mother but for the baby as well will help bring justice 
for these victims.’’ I pause because it is important to note that 
there is more than one victim. ‘‘And hopefully, also,’’ she adds ‘‘that 
it will act as a deterrent to those who would consider such heinous 
acts.’’

I have met with Sharon Rocha, and she supports this legislation 
specifically and specifically opposes the one-victim solution. It is 
clear why she supports this legislation—because it recognizes that 
there are two victims in these crimes. 

Her family certainly bears the burden, as do the families of oth-
ers who have faced such tragedy. As she noted in a letter, which 
she asked me to submit for the record today, ‘‘please understand 
how adoption of such a single victim proposal would be a painful 
blow to those who, like me, are left to grieve after a two-victim 
crime because Congress would be saying that Conner and other in-
nocent victims like him are not really victims, that they never real-
ly existed at all. But Conner did exist. He was loved. And we anx-
iously awaited meeting him. His room was decorated and waiting 
for his arrival. My daughter, Laci, wanted desperately to be a 
mother. His life was violently taken from him, as was Laci’s, but 
before they ever even saw him. 

Mr. Chairman, I submit Sharon Rocha’s letter. 
Mr. CHABOT. Without objection, it will be included in the record. 
Ms. HART. Thank you very much, Mr. Chairman. 
[The information referred to follows in the Appendix] 
Ms. HART. Laci and Conner’s Law will ensure that anyone who 

commits such brutal acts of domestic violence, regardless of wheth-
er they do so on Federal property, will face the possibility of seri-
ous jail time for their crimes. 

I yield back, Mr. Chairman. 
Mr. CHABOT. Thank you very much. 
The gentleman from Virginia is recognized if he should like to 

make an opening statement. 
Mr. SCOTT. Thank you, Mr. Chairman. 
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I won’t make an opening statement, but I would want to, I guess, 
inquire generally to the witnesses whether or not the purpose of 
the bill could be achieved if the bill provided additional punishment 
for criminal attacks when the victim is a pregnant woman? I think 
that kind of bill could pass without much problem. You won’t get 
into the constitutional issues of the abortion issue or evidentiary 
issues. And with that, Mr. Chairman, I would inquire why this leg-
islation is in the Constitution Subcommittee and not the Crime 
Subcommittee if it purports to be a crime bill. 

Mr. CHABOT. This was directed from the top, from the Chair of 
the overall Committee to this Committee. I think it is an appro-
priate Committee for it to be in. 

Mr. NADLER. Mr. Chairman, can I comment on that? 
I think it is properly in front of this Committee since it obviously 

raises major constitutional claims against the questions given and 
will face a constitutional attack if adopted, given the holding of the 
Supreme Court in the Roe v. Wade case in which it said we have 
never recognized a fetus as a person under the meaning of the 14th 
amendment. 

I think certainly as—and given the holding of the Court as re-
affirmed in subsequent cases as to the right of women for privacy 
to have abortions if they wish in the first trimester, subject to some 
regulation in the second trimester, and the right of a State to pro-
hibit it if it wishes in the third trimester, as applied to—if this bill 
were to pass as applied within the first two trimesters, there would 
be a serious constitutional question on whether the bill is constitu-
tional. 

So I think this is—because it does seem to go exactly against the 
holding of the Supreme Court in Roe v. Wade. It does raise the 
question of why go this route, whereas the Lofgren bill would ac-
complish exactly the same purpose, except—that is of punishing 
the crime, of recognizing it as a separate crime, of giving the strong 
penalty, up to life imprisonment for the crime—without getting 
into that constitutional question. 

But because of that constitutional question, I think it is prop-
erly—and I think the Republican leadership ought to be com-
mended for recognizing that they are raising, unnecessarily, a 
major constitutional question with this bill in assigning it to the 
Constitution Subcommittee. 

Mr. CHABOT. There clearly is and can always be a constitutional 
challenge to something of this nature. 

I would note that it has been challenged in States that have en-
acted this legislation. It has always been upheld as an appropriate 
piece of legislation for those States and not unconstitutional. I fully 
expect that that would occur in this particular instance. 

Our goal is to protect the mother of the child and to protect the 
unborn child as well, and therefore, it should be a much stronger 
penalty, and it should be an additional penalty if one harms not 
only the woman who is carrying the unborn child but also the un-
born child, him or herself. 

Mr. NADLER. Of course, that is the heart of the debate. No one 
disagrees that we ought to have a much stronger penalty, and it 
ought to be a penalty for harming the fetus, in addition to the pen-
alty for harming the child. The question, as I said in my opening 
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remarks, is not recognition of a separate crime or recognition of a 
higher penalty up to life imprisonment, as the Lofgren bill pro-
vides, which we would all support. The question is, rather, the dif-
ferent question of recognition of a separate victim, of a separate 
person, of the fetus as a person. That is the real debate here. 

It has nothing to do with the penalty. It has nothing to do with 
the recognition of a separate crime. It has nothing to do with the 
crimes in current law being too small because we all agree that it 
should be made up to life imprisonment. The question is simply a 
part of the abortion debate that the one bill that is before the Com-
mittee would recognize the fetus as a separate person; the Lofgren 
bill would not get into that question. That is the only thing that 
we are a disagreeing on. 

And, frankly, to use the heart-rending victims for one-sided pur-
poses, because their purposes will be served by recognizing the sep-
arate crime and by enhancing the penalties or by making it a sepa-
rate penalty, which both bills would do, I don’t see why we have 
to subject them and really distort the debate by making this sound 
as if it isn’t. The debate is really about should we increase the pen-
alties; should we recognize the separate crime? We all agree on 
those questions. The question is, should we recognize the fetus as 
a separate person? 

Mr. CHABOT. The gentleman’s time has expired. 
The gentleman from Iowa, Mr. King, is recognized. 
Mr. KING. Thank you, Mr. Chairman, and I especially want to 

thank you, and also Ms. Hart, for bringing this before us today. 
This is an important piece, and the timing of it is something that 

I think is going to be helpful, that the country can look at these 
issues and be able to better frame the reality of the policy that we 
have and the policy that we have before us. 

With regard to the question of whether this should be before the 
Constitution Subcommittee, judging from some of the recent deci-
sions of our Supreme Court, this might be a very busy Committee 
indeed if we are to examine some of these things that might be con-
sidered unconstitutional by our current makeup of the Supreme 
Court. 

Be that as it may, the Unborn Victims of Violence Act of 2003 
or the Laci and Conner’s Law would recognize that when a crimi-
nal commits a Federal crime against a pregnant woman and in-
jures or kills her unborn child, he has claimed two victims. I firmly 
believe that if a pregnant woman is murdered, there are two vic-
tims. We must recognize the value of the life of the unborn child 
by holding the murderer responsible for crimes against both the 
mother and the child. 

To ignore the death of an unborn child is to let the perpetrator 
literally get away with murder. Whether or not a pregnant female 
has a moral right to choose, no one else has that right, and taking 
that life is murder. 

Mr. Chairman, I categorically disagree with the position taken in 
his opening remarks by the gentleman from New York, and I would 
ask unanimous consent to revise and extend my remarks, which 
will be include a full rebuttal of those remarks. 

With that, Mr. Chairman, I would yield back the balance of my 
time. Thank you. 
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Mr. CHABOT. Thank you. 
The gentleman from Florida, Mr. Feeney, is recognized for an 

opening statement. 
Mr. FEENEY. Well, thank you. I will be brief. And I respect my 

good colleague from Iowa, but I actually want to associate myself 
with a very small part of the comments of the gentleman from New 
York because I think he is exactly right. But the question here 
today is whether or not there is one victim or two. 

Ultimately, though, the gentleman from New York falls back on 
the precedent in Roe, and I think that Congressman King from 
Iowa is correct. This Supreme Court just invited us last week to 
reexamine virtually every precedent they have been involved in. 

In the very first paragraph in the Lawrence case, they actually 
take up and reconsider the Court’s holding 17 years ago in the 
Bowers case and the Texas sodomy law strike-down; and I do be-
lieve that fundamentally the constitutional integrity of some of the 
arguments that this Supreme Court is making in its cases are not 
founded in the basis of the Constitution. So I think the Constitu-
tion Subcommittee is the right place to hear this. 

I think that the gentleman from New York is right, that their 
question is whether there is one victim or two. I think it is any-
body’s guess on any given day what five or six members of this 
Court will do with our United States Constitution. 

I yield back. 
Mr. CHABOT. Thank you. 
At this time, we will introduce our panel here this afternoon. We 

have really an excellent panel. 
Our first witness will be Tracy Marciniak. She currently lives in 

Wisconsin with her husband, Jeff, and two young children. Mrs. 
Marciniak also has a daughter currently attending college. Mrs. 
Marciniak is a full-time mother and wife and survived a violent 
crime in February 1992. That tragic event, which she will be shar-
ing with us today, has led her to be a full-time fighter for unborn 
victims of violence. And we thank you for being here. 

Next, we will hear from Juley Fulcher, who is currently the Pub-
lic Policy Director for the National Coalition Against Domestic Vio-
lence. Ms. Fulcher previously served as Legislative Consultant for 
NOW, Legal Defense and Education Fund; and she was a Woman’s 
Law and Public Policy Fellow at the Georgetown University Law 
Center Sex Discrimination Clinic. 

She is a former litigator and has taught as a visiting professor 
at the Georgetown University Law Center Domestic Violence Clin-
ic. She also has a Ph.D. in psychology from Johns Hopkins Univer-
sity and has been a part-time faculty member in the Psychology 
Department at Towson University for more than 10 years. And we 
welcome you here this afternoon. 

Following Ms. Fulcher, we will hear from Serrin M. Foster, Presi-
dent of Feminists for Life. Feminists for Life is a nonpartisan 
grassroots organization that seeks equality for all human beings 
and champions the needs of women. They oppose all forms of vio-
lence against women and children and are a member of the Na-
tional Task Force to End Sexual and Domestic Violence Against 
Women. Ms. Foster has been an outspoken advocate, appearing on 
numerous television programs, before the national presidential con-
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ventions of both major political parties, and throughout many col-
leges and universities. 

Prior to her work at Feminists for Life, Ms. Foster served as Di-
rector of Development for the National Alliance for the Mentally Ill 
in Arlington, Virginia, assisting those suffering from a no-fault 
brain disease. Ms. Foster also formerly worked at St. Jude Chil-
dren’s Research Hospital and is a graduate of Old Dominion Uni-
versity in Norfolk, Virginia. We welcome you here this afternoon. 

And our final witness today will be Professor Gerard Bradley of 
the University of Notre Dame Law School in Indiana. Professor 
Bradley specializes in constitutional law as well as law and religion 
issues on which he has written numerous articles and publications. 

Before joining the faculty of Notre Dame, Professor Bradley 
taught at the University of Illinois from 1983 to 1992. He also pre-
viously served as an Assistant District Attorney for the New York 
County District Attorney’s Office. Professor Bradley earned his 
B.A. from Cornell University in 1976, and his J.D. from Cornell 
Law School in 1980. We welcome you here this afternoon, Professor 
Bradley. 

We want to thank all of you for coming. Before we get to the tes-
timonies, I just would ask that you try to keep it within the 5-
minute rule. We will give a little leeway on that if necessary. But, 
as much as possible, we would ask you to try to do that. 

We have a lighting system there. When the yellow light comes 
on, that means that you have a minute to wrap-up. The red light 
means your time is up, but—so try to keep it within that as much 
as possible. 

Mr. CHABOT. We will begin with Mrs. Marciniak. 

STATEMENT OF TRACY MARCINIAK, MOTHER OF VICTIM 

Mrs. MARCINIAK. Mr. Chairman and honorable Members of the 
Subcommittee, my name is Tracy Marciniak. I thank you for the 
opportunity to appear before you today to tell you my story and to 
explain to you how it is related to the Unborn Victims of Violence 
Act. 

I respectfully ask the Members of the Subcommittee to examine 
the photograph that you see before you. In this photo I am holding 
the body of my son, Zachariah Nathaniel. Often, when people see 
the photo for the first time, it takes a moment for them to realize 
that Zachariah is not peacefully sleeping. Zachariah was dead in 
this photo. 

This photo was taken at Zachariah’s funeral. I carried Zachariah 
in my womb for almost 9 full months. He was killed in my womb 
only 5 days before delivery date. The first time I ever held him in 
my arms, he was already dead. This photo shows the second time 
I held him, which was the last time. 

There is no way that I can really tell you about the pain I feel 
when I visit my son’s gravesite in Milwaukee and at other times 
thinking of all that I have missed with him. But that pain was 
greater because the man who killed Zachariah got away with mur-
der. 

Mr. Chairman, I ask you and the other Members of the Com-
mittee to look at this photo and ask yourselves, does it show one 
victim or two? If you look at this photo and you see two victims, 
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a dead baby and a grieving mother who survived a brutal assault, 
then you should support the Unborn Victims of Violence Act. 

I know that some lawmakers and some groups insist that there 
is no such thing as an unborn victim and that the crimes like this 
only have a single victim. But this is callous, and it is wrong. 
Please don’t tell me that my son was not a real victim of a real 
crime. We were both victims, but only I survived. 

Zachariah’s delivery date was to be February 13th, 1992, but on 
the night of February 8th my own husband brutally assaulted me 
in my home in Milwaukee. He held me against a couch, by my hair. 
He knew I very much wanted my son. He punched me very hard 
twice in the abdomen. Then he refused to call for help, and he pre-
vented me from calling. 

After about 15 minutes of screaming in pain that I needed help, 
he finally went to a bar. From there, he called for help. Zachariah 
and I were rushed by ambulance to the hospital where Zachariah 
was delivered by emergency cesarian section. My son was dead. 
The physician said he had bled to death inside me because of blunt 
force trauma. 

My own injuries were life-threatening. I nearly died. I spent 3 
weeks in the hospital. During this time, I was struggling to sur-
vive. 

The legal authorities came and spoke to my sister. They told her 
something that she found incredible. They told her that, in the eyes 
of Wisconsin law, nobody had died on the night of February 8th. 

Later, this information was passed on the me. I was told that, 
in the eyes of the law, no murder had occurred. I was devastated. 
My life already seemed destroyed by the loss of my son, but there 
was so much additional pain because the law was blind to what 
had really happened. The law, which I had been raised to believe 
in was based on justice, was telling me that Zachariah had not 
really been murdered. 

It took over 3 years for this case to go to trial. The State pros-
ecuted my attacker for first-degree reckless injury and false impris-
onment, and he was convicted of these counts. They also prosecuted 
him under a 1955 abortion law, but they failed to win a conviction 
on the abortion count because the law required that they prove a 
specific intent to destroy the life of my unborn child. 

I do not fault the State authorities or the jurors. They did not 
have the right legal tools for this type of case. The law simply 
failed to recognize what anybody who looks at the photo should be 
able to see, that Zachariah was robbed of his life. 

Before his trial, my attacker said on TV that he would never 
have hit me if he had thought that he could be charged with the 
killing of his child. 

My family and I looked for someone who would help us reform 
the law so that no such injustice would occur in our State in the 
future. We found only one group, and that was Wisconsin Right to 
Life. They never asked me my opinion on abortion or any other 
issue. They simply worked with me and with other surviving family 
members of unborn victims to reform the law. 

It took years. Again and again, I told my story to State law-
makers, and I pleaded with them, as I plead with you today: cor-
rect the injustice in our criminal justice system. Finally, on June 
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16th, 1998, Governor Tommy Thompson signed a fetal homicide 
law. Under this law, an unborn child is recognized as a legal crime 
victim just like any other member of the human race. 

Mr. Chairman, I understand very well that the Unborn Victims 
of Violence Act would only apply to Federal crimes and Federal ju-
risdiction. Therefore, even if the bill had been in force on the day 
that I was attacked, it would not have applied to Zachariah. But 
you very well know that there have been in the past cases like ours 
that did occur in Federal jurisdictions and during Federal crimes, 
and you know that tragically such cases are bound to occur in the 
future. 

I do not want to think of any surviving mother being told what 
I was told, that she did not really lose a baby, that nobody really 
died. I say no surviving mother, father, or grandparent should ever 
again be told that their murdered loved one never even existed in 
the eyes of the law. 

So I think that you should really look at these cases for illustra-
tions of types of pain and injustice that result when unborn victims 
of violence are not recognized by the law. This has been called the 
Laci and Conner’s bill, and it is. But it is also the Tracy and Zacha-
riah bill, and it is also Shiwona and Heaven’s bill, and it is a bill 
for every unborn victim and surviving family member. 

I am encouraged that more and more States are enacting unborn 
victims laws. I have been told that 28 States now recognize the un-
born child as a crime victim, at least in some circumstances. Fif-
teen of these laws cover the killing of an unborn child at any point 
of his or her development in the womb. Texas just enacted a strong 
law. These laws are all listed on the web site www.nrlc.org, and the 
photograph you see today is also posted there. 

In Wisconsin, the Wisconsin law has been in effect for 5 years 
now, and it has not had any effect on legal abortions. Opponents 
of the bill should stop trying to turn it into an abortion issue. It 
is not. 

I have read Congressman Lofgren’s proposal, which she calls the 
Motherhood Protection Act. There is only one victim in that bill, 
the pregnant woman. So if you vote for that bill, you are really say-
ing all over again to me, we are sorry, but nobody really died that 
night. There is no dead baby in this picture. More importantly, you 
would be saying to all of the future mothers, fathers, and grand-
parents who lose their unborn children in future Federal crimes, 
you didn’t lose a baby. Please don’t tell me that my son was not 
a crime victim. 

If you really think that nobody died that night, if you really 
think there is no dead baby in this picture, then vote for the 
Lofgren amendment or Lofgren bill. But please remember 
Zachariah’s name and face when do you so. 

Thank you. 
Mr. CHABOT. Thank you very much. 
[The prepared statement of Mrs. Marciniak follows:]

PREPARED STATEMENT OF TRACY MARCINIAK 

Mr. Chairman and honorable members of the subcommittee: My name is Tracy 
Marciniak. I thank you for this opportunity to appear before you today to tell you 
my story and to explain how it is related to the Unborn Victims of Violence Act 
(H.R. 1997). 
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I respectfully ask that the members of the subcommittee examine the photograph 
that you see before you. In this photo, I am holding the body of my son, Zachariah 
Nathanial. 

Often, when people see this photo for the first time, it takes a moment for them 
to realize that Zachariah is not peacefully sleeping. Zachariah was dead in this pho-
tograph. This photo was taken at Zachariah’s funeral. 

I carried Zachariah in my womb for almost nine full months. He was killed in 
my womb, only five days from his delivery date. The first time I ever held him in 
my arms, he was already dead. This photo shows the second time I held him, which 
was the last time. 

There is no way that I can really tell you about the pain I feel when I visit my 
son’s grave site in Milwaukee, and at other times, thinking of all that we missed 
together. But that pain was greater because the man who killed Zachariah got away 
with murder. 

ONE VICTIM, OR TWO? 

Mr. Chairman, I ask you and the other members of the committee to look at this 
photograph and ask yourselves: Does it show one victim, or two? 

If you look at this photo and see two victims—a dead baby and a grieving mother 
who survived a brutal assault—then you should support the Unborn Victims of Vio-
lence Act. 

I know that some lawmakers and some groups insist that there is no such thing 
as an unborn victim, and that crimes like this only have a single victim—but that 
is callous and it is wrong. Please don’t tell me that my son was not a real victim 
of a real crime. We were both victims, but only I survived. 

Zachariah’s delivery date was to be February 13, 1992. But on the night of Feb-
ruary 8, my own husband brutally attacked me at my home in Milwaukee. He held 
me against a couch by my hair. He knew that I very much wanted my son. He 
punched me very hard twice in the abdomen. Then he refused to call for help, and 
prevented me from calling. 

After about 15 minutes of my screaming in pain that I needed help, he finally 
went to a bar and from there called for help. I and Zachariah were rushed by ambu-
lance to the hospital, where Zachariah was delivered by emergency Caesarean sec-
tion. My son was dead. The physicians said he had bled to death inside me because 
of blunt-force trauma. 

My own injuries were life-threatening. I nearly died. I spent three weeks in the 
hospital. 

During the time I was struggling to survive, the legal authorities came and they 
spoke to my sister. They told her something that she found incredible. They told 
her that in the eyes of Wisconsin law, nobody had died on the night of February 
8. 

Later, this information was passed on to me. I was told that in the eyes of the 
law, no murder had occurred. I was devastated. 

My life already seemed destroyed by the loss of my son. But there was so much 
additional pain because the law was blind to what had really happened. The law, 
which I had been raised to believe was based on justice, was telling me that Zacha-
riah had not really been murdered. 

It took over three years for this case to go to trial. The state prosecuted my 
attacker for first-degree reckless injury, and for false imprisonment, and he was con-
victed of those counts. They also prosecuted him under a 1955 abortion law. But 
they failed to win a conviction on the abortion count, because that law required that 
they prove a specific intent to destroy the life of my unborn child. I do not fault 
the state authorities or the jurors—they simply did not have the right legal tool for 
this type of case. The law simply failed to recognize what anybody who looks at the 
photo should be able to see—that Zachariah was robbed of his life. 

REFORM OF WISCONSIN LAW 

Before his trial, my attacker said on a TV program that he would never have hit 
me if he had thought he could be charged with killing an unborn baby. 

My family and I looked for somebody who would help us reform the law so that 
no such injustice would occur in our state in the future. We found only one group 
that was willing to help: Wisconsin Right to Life. They never asked me my opinion 
on abortion or on any other issue. They simply worked with me, and with other sur-
viving family members of unborn victims, to reform the law. 

It took years. Again and again, I told my story to state lawmakers and I pleaded 
with them, as I now plead with you, to correct this injustice in our criminal justice 
system. 



14

Finally, on June 16, 1998, Governor Tommy Thompson signed the fetal homicide 
law. This means that it will never again be necessary for state authorities in Wis-
consin to tell a grieving mother, who has lost her baby, that nobody really died. 
Under this law, an unborn child is recognized as a legal crime victim, just like any 
other member of the human race. 

Of course, the state still has to prove everything beyond a reasonable doubt, to 
a jury, which is as it should be. But when this bill was under consideration in the 
legislature, it was actually shown to some of the former jury members in our case, 
and they said if that had been the law at the time I was attacked, they would have 
had no problem convicting my attacker under it. 

Mr. Chairman, we surviving family members of unborn victims of violence are not 
asking for revenge. We are begging for justice—justice like we were brought up to 
believe in and trust in. Justice means that the penalty must fit the crime, but that 
is only part of it—justice also requires that the law must recognize the true nature 
of a crime. 

Please hear me on this: On the night of February 8, 1992, there were two victims. 
I was nearly killed—but I survived. Little Zachariah died. 

WHY FEDERAL BILL IS NEEDED 

Mr. Chairman, I understand very well that the Unborn Victims of Violence Act 
would apply only to federal crimes and federal jurisdictions. Therefore, even if this 
bill had been in force on the day I was attacked, it would not have applied to Zacha-
riah. 

But you know very well that there have been in the past cases like ours that did 
occur in federal jurisdictions and during federal crimes. And you know that trag-
ically, such cases are bound to occur in the future. I do not want to think of any 
surviving mother being told what I was told—that she did not really lose a baby, 
that nobody really died. I say, no surviving mother, father, or grandparent should 
ever again be told that their murdered loved one never even existed in the eyes of 
the law. 

So, I think that you really should look at these state cases for illustrations of the 
type of pain and injustice that results when unborn victims of violence are not rec-
ognized in the law. This has been called Laci and Conner’s bill, and it is, but it is 
also Tracy and Zachariah’s bill, and it is also Shiwona and Heaven’s bill, and it is 
a bill for every unborn victim and surviving family member. 

I am encouraged that more and more states are enacting unborn victims laws. I’ve 
been told that 28 states now recognize the unborn child as a crime victim at least 
in some circumstances, and 15 of those laws cover the killing of the unborn child 
at any point in his or her development in the womb. Texas just enacted a strong 
law. These laws are all listed at the website www.nrlc.org. The photograph that you 
have before you today is also posted at that website. 

I am also encouraged by recent national polls that show that more and more peo-
ple ‘‘get it.’’ A scientific Newsweek poll released June 1 asked people whether some-
one who ‘‘kills a fetus still in the womb’’ should face a homicide charge for that act—
either throughout pregnancy, or from the point of ‘‘viability,’’ or not at all. Fifty-six 
percent (56%) said throughout pregnancy, and another 28% said at viability, for a 
total of 84%. Only 9% said there should be no such thing as a fetal homicide charge. 

Also in May, a national Fox News poll found that 84% favored a double-homicide 
charge in the Peterson murder case in California, while only 7% favored a single 
homicide charge. 

NO EFFECT ON ABORTION 

The Wisconsin law has been in effect for five years now and it has had no effect 
on legal abortion. Legal abortion is specifically exempted under that law. The bill 
that you are considering also has a specific exemption for abortion. Opponents of 
the bill should stop trying to turn it into an abortion issue. 

It really boils down to the question that I asked you earlier. Does the photograph 
show one victim, or two? 

Some lawmakers say that criminals who attack pregnant women should be pun-
ished more severely, but that the law must never recognize someone’s unborn child 
as a legal victim. For example, I have read Congresswoman Lofgren’s proposal, 
which she calls the ‘‘Motherhood Protection Act.’’ There is only one victim in that 
bill—the pregnant woman. So if you vote for that bill, you are really saying all over 
again to me, ‘‘We’re sorry, but nobody really died that night. There is no dead baby 
in the picture. You were the only victim.’’
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More importantly, you would be saying to all of the future mothers, fathers, and 
grandparents, who lose their unborn children in future federal crimes, ‘‘You didn’t 
really lose a baby.’’

Please don’t tell us that. Please don’t tell me that my son was not a real murder 
victim. 

If you really think that nobody died that night, if you really think there is no dead 
baby in the picture, then vote for the Lofgren bill. But please remember Zachariah’s 
name and face when you decide.

Mr. CHABOT. Ms. Fulcher. 

STATEMENT OF JULEY FULCHER, DIRECTOR OF PUBLIC POL-
ICY, NATIONAL COALITION AGAINST DOMESTIC VIOLENCE 

Ms. FULCHER. Good afternoon, Mr. Chairman and Members of 
the Subcommittee. On behalf of the National Coalition Against Do-
mestic Violence I thank you for the opportunity to address the con-
cerns of battered women who experience violence during their preg-
nancies. NCADV is a nationwide network of approximately 2,000 
domestic violence shelters, programs and individual members 
working on behalf of battered women and their children. 

My role here today is to advocate for increased safety for bat-
tered women, which in turn will lead to healthier pregnancies and 
births. Unfortunately, the Unborn Victims of Violence Act does not 
provide the protection that battered women need to obtain safety. 

Historically, one of the major obstacles to eradicating domestic 
violence from the lives of women has been the unwillingness of the 
legal system to treat domestic violence as a serious crime. In 1994 
and 2000, Congress passed the Violence Against Women Act and 
committed to a Federal investment in protecting battered women 
and their children. It is important that we continue this trend and 
recognize domestic violence threats, assaults, and murders as the 
serious crimes that they are. 

Four to 8 percent of all pregnant women in this country are bat-
tered by the men in their lives. Studies now indicate that homicide 
is the number one killer of pregnant women, yet physicians do not 
usually screen for signs of domestic violence, even though instances 
are more common than routinely screened for medical problems. 

As an attorney representing victims of domestic violence, I have 
seen the effects of this violence firsthand. Several years ago a client 
of mine lost a pregnancy due to domestic violence. No matter how 
many stories like this I hear, it never ceases to sicken me. 

I should note that, in the cases I have worked on, it was clear 
by the batterer’s words and actions that his intent was to cause 
physical and emotional injury to the woman and establish undeni-
ably his power to control her. We are right to want to address this 
problem and protect women from such a fate. However, our re-
sponse to the problem should be one that truly protects the preg-
nant woman by early intervention and prevention and not a reac-
tion to a specific set of circumstances after the fact. 

The Unborn Victims of Violence Act is not designed to protect 
women and does not help victims of domestic violence. The goal is 
to create a new cause of action on behalf of the unborn and further 
a specific political agenda. The result is that the crime committed 
against a pregnant woman is no longer about the woman victim-
ized by violence. Instead, the focus will be shifted to the impact of 
that crime on the unborn embryo or fetus, once again diverting the 
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attention of the legal system away from domestic violence and 
other forms of violence against women. 

Moreover, passage of the bill would set a dangerous precedent, 
which could easily lead to statutory changes that could hurt bat-
tered women. This bill would, for the first time, federally recognize 
that the unborn embryo or fetus could be the victim of a crime. It 
would not be a large intellectual leap to expand the notion of un-
born fetus as victim to other realms. In fact, some States have al-
ready made that leap, and in those States, women have been pros-
ecuted and convicted for acts that infringe upon these State-recog-
nized rights. 

While the Unborn Victims of Violence Act specifically exempts 
the mother from prosecution, it is easy to imagine subsequent legis-
lation that would hold her responsible for injury to the fetus, even 
for violence perpetrated on her by her batterer under a failure to 
protect theory. 

Moreover, a battered woman can be intimidated or pressured by 
her batterer not to reveal the cause of her miscarriage, and if she 
is financially or emotionally reliant on her batterer, she may be 
less likely to seek appropriate medical assistance. The long-term 
public health implications of such a policy would be devastating for 
victims of violence and all women. 

The harmful potential of this bill is balanced by little or no addi-
tional protections for battered women and other women victimized 
by violence. The vast majority of domestic violence threats, as-
saults, and murders are prosecuted by the State. As this bill would 
apply only in Federal cases, the change would do little if anything 
to address the crime of domestic violence in our country against 
pregnant women. 

Since the original Violence Against Women Act was passed in 
1994, we have seen a 49 percent decrease in intimate partner vio-
lence. Unfortunately, the fiscal year 2003 appropriations for the Vi-
olence Against Women Act programming fell more than $100 mil-
lion short of the authorized amounts. 

Last year, changes to the way the Victims of Crime Act funds 
were distributed resulted in the loss of more than $30 million to 
programs serving victims of domestic violence, sexual assault, child 
abuse, and other crimes. Moreover, funding for programs critical to 
the sustained safety of battered women, such as transitional hous-
ing, received no funding at all. Entities that currently work on the 
front lines to end domestic violence are experiencing large cuts in 
funding. 

If the United States Congress is serious about protecting women 
from domestic violence, whether they are pregnant or not, you 
must fully fund these programs that have already made so much 
difference in the lives of victims nationwide. Certainly there can be 
no doubt that a pregnancy lost due to domestic violence greatly in-
creases that toll on a battered woman. We at NCADV wish to fully 
recognize and respond to that loss. However, the more appropriate 
means of dealing with this problem with respect to battered women 
is to provide comprehensive health care, safety planning, and do-
mestic violence advocacy for victims. This solution would maintain 
the focus of any criminal prosecution on the intended victim of the 
violence, the battered woman, and make an important affirmative 
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step toward providing safety for her. If Congress wishes to protect 
the pregnancy, the way to do that is by protecting the woman. 

Thank you. 
Mr. CHABOT. Thank you. 
[The prepared statement of Ms. Fulcher follows:]

PREPARED STATEMENT OF JULEY FULCHER, ESQ. 

Good afternoon Mr. Chairman and Members of the Subcommittee. My name is 
Juley Fulcher and I am the Public Policy Director of the National Coalition Against 
Domestic Violence (NCADV). On behalf of the Coalition, I thank you for the oppor-
tunity to address the concerns of battered women who experience violence during 
their pregnancies. The National Coalition Against Domestic Violence is a nationwide 
network of approximately 2,000 domestic violence shelters, programs and individual 
members working on behalf of battered women and their children. My role here 
today is to advocate for increased safety for battered women, which in turn will lead 
to healthier pregnancies and births. Unfortunately, the ‘‘Unborn Victims of Violence 
Act’’ (H.R. 1997) does NOT provide the protection that battered women need to ob-
tain safety. 

Historically, one of the major obstacles to eradicating domestic violence from the 
lives of women has been the unwillingness of the legal system to treat domestic vio-
lence as a serious crime. The hard work of dedicated domestic violence advocates 
on the front lines has slowly brought about a change in the way we treat the crime 
of domestic violence. States began toughening laws on domestic violence and enforc-
ing existing laws in the late 1980s. In 1994 1 and 2000,2 Congress gave an important 
boost to this trend by passing the Violence Against Women Act and committing to 
a federal investment in protecting battered women and their children. As a result, 
we have seen increased criminal prosecutions of domestic violence nationwide. It is 
important that we continue this trend and recognize domestic violence threats, as-
saults and murders as the serious crimes that they are. 

One-third of all female murder victims are killed by an intimate partner.3 Accord-
ing to a summary of recent studies, 4% to 8% of all pregnant women in this country 
are battered by the men in their lives 4 with the highest rates of violence being expe-
rienced by pregnant adolescents.5 Studies now indicate that homicide is the number 
one killer of pregnant women.6 Women who experience abuse are more likely to 
delay prenatal care 7 and are at a substantially increased risk of domestic violence.8 
Yet physicians do not usually screen for signs of domestic violence even though in-
stances are more common than routinely screened for gestational diabetes or 
preeclampsia.9 As an attorney representing victims of domestic violence, I have seen 
the effects of this violence first hand. Several years ago, a client of mine lost a preg-
nancy due to domestic violence. There was a history of domestic violence in her case 
and she had sought assistance several times. While she was 8 months pregnant, her 
batterer lifted her up in his arms and held her body horizontal to the ground. He 
then slammed her body to the floor causing her to miscarry. No matter how many 
stories like this I hear, it never ceases to sicken me. I should note that in this case 
and others I have worked on, it was clear by the batterer’s words and actions that 
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14 ‘‘Intimate Partner Violence, 1993–2001,’’ Callie Marie Rennison, Bureau of Justice Statistics 
Crime Data Brief, U.S. Department of Justice, Office of Justice Programs, February, 2003. 

his intent was to cause physical and emotional injury to the woman and establish 
undeniably his power to control her. We, as a society, are right to want to address 
this problem and protect women from such a fate. However, our response to the 
problem should be one that truly protects the pregnant woman by early intervention 
and prevention and not a reaction to a specific set of circumstances after the fact, 
however horrible and sad. 

The ‘‘Unborn Victims of Violence Act’’ is not designed to protect women and does 
not help victims of domestic violence. The goal of the Act is to create a new cause 
of action on behalf of the unborn and further a specific political agenda. The result 
is that the crime committed against a pregnant woman is no longer about the 
woman victimized by violence. Instead the focus often will be shifted to the impact 
of that crime on the unborn embryo or fetus, once again diverting the attention of 
the legal system away from domestic violence or other forms of violence against 
women. 

Moreover, passage of the ‘‘Unborn Victims of Violence Act’’ would set a dangerous 
precedent, which could easily lead to statutory changes that could hurt battered 
women. This bill would, for the first time, federally recognize that the unborn em-
bryo or fetus could be the victim of a crime. It would not be a large intellectual leap 
to expand the notion of the unborn fetus as a victim in other realms. In fact, some 
states have already made that leap and in those states women have been prosecuted 
and convicted for acts that infringe on state recognized legal rights of a fetus. While 
the ‘‘Unborn Victims of Violence Act’’ specifically exempts the mother from prosecu-
tion for her own actions with respect to the fetus, it is easy to imagine subsequent 
legislation that would hold her responsible for injury to the fetus, even for the vio-
lence perpetrated on her by her batterer under a ‘‘failure to protect’’ theory. More-
over, a battered woman can be intimidated or pressured by her batterer not to re-
veal the cause of her miscarriage and, if she is financially or emotionally reliant on 
her batterer, she may be less likely to seek appropriate medical assistance if doing 
so could result in the prosecution of her batterer for an offense as serious as mur-
der. The long-term public health implications of such a policy would be devastating 
for victims of domestic violence and all women. 

The harmful potential of this bill is, unfortunately, balanced by little or no addi-
tional protections for battered women and other women victimized by violence. The 
vast majority of domestic violence threats, assaults and murders—like other crimes 
of violence—are prosecuted by the state. While there are important federal laws to 
prosecute interstate domestic violence,10 interstate stalking 11 and interstate viola-
tion of a protection order,12 these are stop-gap statutes which are appropriately ap-
plied in a very small number of cases relative to the incidence of domestic violence 
nationwide. In fact, the federal domestic violence criminal statutes have been called 
into play only 130 times between 1994 and 2000.13 As the ‘‘Unborn Victims of Vio-
lence Act’’ would only apply in federal cases, the change in the law would do little, 
if anything, to address the crime of domestic violence in our country or other as-
saults on pregnant women. 

Federal programming already exists that positively impacts the lives of hundreds 
of thousands of battered women and their children. Since the original Violence 
Against Women Act was passed in 1994, we have seen a 49% decrease in intimate 
partner violence.14 Unfortunately, available services still do not come close to meet-
ing the needs of victims. In a recent NCADV survey, as many as two-thirds of the 
victims seeking assistance at domestic violence shelters and programs were turned 
away last year due to lack of space. Since the passage of the Violence Against 
Women Act of 2000, the fiscal year 2003 appropriations for Violence Against Women 
Act programming fell more than 100 million dollars short of the authorized 
amounts. Last year, changes in the way Victims of Crime Act (VOCA) funds were 
distributed resulted in the loss of more than $30 million to programs serving victims 
of domestic violence, sexual assault, child abuse and other crimes. In Indiana, 1,185 
women and children were turned away this year due to the lack of funding. Michi-
gan has been forced to make cuts of 5% to 10% in direct assistance to victims be-
cause of the reduction in VOCA funding. Ohio programs have lost over $2 million 
dollars in funding and California is struggling to keep its 120 domestic violence pro-
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grams open. Moreover, funding for programs critical to the sustained safety of bat-
tered women such as transitional housing received no funding at all. Women and 
their unborn children can be helped substantially more by other programs. The cost 
of intimate partner violence exceeds $5.8 billion dollars in this country each year, 
not including the cost of the criminal justice process,15 yet entities that currently 
work on the front lines to end domestic violence are experiencing large cuts in fund-
ing. If the United States Congress is serious about protecting women from domestic 
violence, whether they are pregnant or not, you must fully fund these programs that 
have already made so much of a difference in the lives of victims nationwide. 

I hope you agree with me that the crime of domestic violence is a horrendous one, 
not only in terms of the physical impact of the violence, but also in terms of its emo-
tional, psychological, social and economic toll upon its victims. Certainly, there can 
be no doubt that a pregnancy lost due to domestic violence greatly increases that 
toll on a battered woman. We at the National Coalition Against Domestic Violence 
wish to fully recognize and respond to that loss. However, the more appropriate 
means of dealing with this problem with respect to battered women is to provide 
comprehensive healthcare, safety planning and domestic violence advocacy for vic-
tims. This solution would maintain the focus of any criminal prosecution on the in-
tended victim of violence—the battered woman—and make an important affirmative 
step toward providing safety for her. If Congress wishes to protect the pregnancy, 
the way to do that is by protecting the woman.

Mr. CHABOT. Ms. Foster, you are recognized for the purpose of 
making a statement. Thank you. 

STATEMENT OF SERRIN M. FOSTER, PRESIDENT, FEMINISTS 
FOR LIFE OF AMERICA 

Ms. FOSTER. Thank you. 
Good afternoon, Mr. Chairman and Members of the Sub-

committee. My name is Serrin Foster, and I am the President of 
Feminists for Life of America. Feminists for Life is an education 
and advocacy organization that continues the work of the early 
American feminists who worked both for the rights of women and 
legal protection for the unborn. 

Feminists for Life is a member of the National Task Force to End 
Sexual and Domestic Violence Against Women. As a proud advo-
cate of the Violence Against Women Act, we applaud the universal 
support by Members of Congress for VAWA—and might I add—for 
your work at the National Coalition Against Domestic Violence. We 
can all be proud that statistics show that violence against women 
has decreased since VAWA was enacted, but there is much work 
to be done. 

Feminists for Life has a track record of getting beyond deadlock 
on polarizing issues by addressing the root causes of problems that 
women face. One of the ways we do this is by listening to women 
and then prioritizing what women really want. 

Today I am pleased to speak from that perspective about an ur-
gent question. What is the appropriate response to a woman who 
has lost her child due to an assault that she survived? What is the 
appropriate response to survivors when an assault takes the lives 
of both a pregnant woman and the child she carries? 

The victims are speaking loudly and clearly on this issue, and we 
need to listen. According to a 2-year study by the Center for the 
Advancement of Women, reducing violence against women is the 
number one priority of women. Women who are pregnant are at 
particular risk of being targeted for violence. In fact, recent studies 
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by two different State health departments have shown that a lead-
ing cause of maternal mortality is not complications during preg-
nancy or childbirth; rather, it is homicide. We are hearing more 
and more horrible stories via mainstream media of pregnant 
women who are assaulted by those who do not want them to carry 
a child to term. 

A doctor was videotaped as he tried to poison his pregnant fi-
ance. Another doctor attacked his girlfriend’s abdomen with a nee-
dle. A number of women have tried to kill the unborn child of an-
other woman who was involved with the same man. Unwilling fa-
thers have hired thugs to intentionally kill the unborn child. 

For every story we hear, there are countless more that go untold. 
Such is the story of Marion Syversen, a board member of Feminists 
for Life, who lost her unborn child when her abusive father threw 
here down a flight of stairs when she was pregnant. 

Women and their families who have survived such unthinkable 
violence are unequivocal: Justice demands recognition of and rem-
edy for both their assault and the killing of their unborn child. 

The gruesome and well-publicized case of Laci Peterson and her 
unborn baby, Conner, prompted Americans to examine their own 
convictions on this issue. According to a Newsweek/Princeton Sur-
vey Research Associates poll, 84 percent of Americans believe that 
prosecutors should be able to bring a homicide charge on behalf of 
a fetus killed in the womb. 

Feminists for Life and our partners in the Women Deserve Bet-
ter Campaign support the Unborn Victims of Violence Act because 
it would provide justice for the victims of Federal crimes of vio-
lence. 

Congresswoman Lofgren has introduced an alternative called the 
Motherhood Protection Act of 2003. Instead of recognizing a wom-
an’s unborn child as an additional victim, it would, ‘‘provide addi-
tional punishment for certain crimes against women when the 
crimes cause an interruption in the normal course of their preg-
nancies.’’

We are not here to discuss an interruption. That implies some-
thing temporary, as if it were possible for the victim’s pregnancy 
to start back up again. And dare we ask, mother of whom? Mother-
hood is neither protected nor honored through the proposed Moth-
erhood Protection Act. Instead, it tells grieving mothers that their 
lost children don’t count. 

Ten days ago in the Bronx, a 54-year-old man allegedly kicked 
and punched his 24-year-old girlfriend in the abdomen. Julie Har-
ris was 9 months pregnant at the time. She went through labor 
only to deliver stillborn twins. The Motherhood Protection Act, 
which some people call the single victim substitute, would only rec-
ognize one of three victims. 

The family of the California murder victims, Laci and Conner Pe-
terson, as Congresswoman Hart just entered into testimony, is ex-
plicitly urging Congress to pass the Unborn Victims of Violence 
Act, also known as Laci and Conner’s Law, and not the single vic-
tim substitute which Sharon Rocha, Laci’s mother and Conner’s 
grandmother, called, ‘‘a step away from justice.’’

The Unborn Victims of Violence Act would also avoid multiplying 
the pain of survivors of horrendous Federal crimes of violence such 
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as the bombing in Oklahoma City or the terrorist attacks of Sep-
tember 11th. 

After years of trying to have a child, Carrie and Michael Lenz, 
Jr., were overjoyed to learn that she was carrying their son, whom 
they named Michael Lenz, III. Carrying a copy of the sonogram, 
Carrie went to work early that morning to show coworkers the first 
photo of baby Michael. She and Michael were killed, along with 
three other pregnant women and their unborn children, when the 
Alfred P. Murrah Federal Building exploded on April 19th, 1995. 
This father’s agony was multiplied later when he saw the memorial 
named only his wife, not his son as victims. 

Ms. FOSTER. In the eyes of the Federal Government, there was 
no second victim for this father to mourn. If the legal system does 
not recognize the loss of an unborn child, it becomes an unwitting 
agent of the perpetrator who robbed the survivors of the child and 
the life they would have had together. 

Women have a right to have children. On this we agree. But 
when a woman has this right taken away from her due to violence 
that kills the fetus in her womb, she needs and deserves the sup-
port of those on both sides of the abortion debate, those who sup-
port women’s rights. It is also worthwhile to note that outside the 
context of abortion, unborn children are often recognized as persons 
who warrant the law’s protection. 

Some have questioned whether it is reasonable to apply this law 
if the perpetrator is unaware that the woman is pregnant, espe-
cially if she is in the earliest stages of gestation. Neither the Un-
born Victims of Violence Act nor the Motherhood Protection Act 
makes the distinction about the age of the fetus. But would anyone 
seriously suggest, especially those who advocate a right of privacy, 
that it is the woman’s responsibility to disclose her pregnancy to 
a potential attacker or murderer? 

In 1990, the Supreme Court of Minnesota answered that ques-
tion in State v. Merrill. A man who killed a woman was responsible 
for two deaths even though the woman was just 28 days pregnant. 
The court said, ‘‘the possibility that a female homicide victim of 
child bearing age may be pregnant is a possibility that an assaulter 
may not safely exclude.’’

We cannot tell grieving mothers like Tracy Marciniak, who testi-
fied here today, that Zachariah did not count, and we mourn with 
you for him. We cannot tell Julie Harris, the mother of twins, that 
there was only one victim when there were three. And we cannot 
tell the families of Laci and Conner, Carrie and Michael, III that 
there was only one loss to mourn. 

The Motherhood Protection Act would deny these victims the rec-
ognition and justice they deserve. The women have spoken. Women 
want the justice promised by the Unborn Victims of Violence Act, 
and we are asking our federally elected officials to honestly answer 
the question in the case of Laci Peterson and baby Conner, in the 
case of Tracy Marciniak and baby Zachariah, was there one victim 
or were there two? Thank you. 

[The prepared statement of Ms. Foster follows:]
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PREPARED STATEMENT OF SERRIN M. FOSTER 

Good afternoon, Mr. Chairman and Members of the Subcommittee. My name is 
Serrin Foster and I am the President of Feminists for Life of America. Feminists 
for Life is an education and advocacy organization that continues the work of the 
early American feminists who championed both the rights of women and legal pro-
tection for the unborn. 

Feminists for Life is a member of the National Task Force to End Sexual and Do-
mestic Violence Against Women. As a proud advocate of the Violence Against 
Women Act, we applaud the universal support by Members of Congress for VAWA. 
I thank the Members of Congress here who have supported VAWA. We can all be 
proud that statistics show violence against women has decreased since VAWA was 
enacted. But there is much more work to be done. 

Feminists for Life has a track record of getting beyond deadlock on polarizing 
issues by addressing the root causes of the problems women face. One of the ways 
we do this is by listening to women and then prioritizing what women really want. 
Today I am pleased to speak from that perspective about an urgent question: What 
is the appropriate response to a woman who has lost her unborn child due to an 
assault that she survived? What is the appropriate response to survivors when an 
assault takes the lives of both a pregnant women and the child she carries? 

Sarah Norton, an early American feminist who was the first woman to seek ad-
mission to Cornell University, asked this question more than a century ago. Speak-
ing of the then-common situation in which an unwilling father attempted to kill an 
unborn child, she asked, ‘‘Had the scheme been successful in destroying only the life 
aimed at, what could have been the man’s crime—and what should be his punish-
ment if, as accessory to one murder he commits two?’’ (Woodhull and Claflin’s Week-
ly, November 19, 1870) 

Today’s victims are speaking loudly and clearly on this issue. We need to listen. 
According to a recent two-year study by the Center for the Advancement of 

Women, run by Faye Wattleton, former president of the Planned Parenthood Fed-
eration of America, reducing violence against women is the number one priority of 
women. Women who are pregnant are at particular risk of being targeted for vio-
lence. In fact, recent studies by two different state health departments have shown 
that a leading cause of maternal mortality is not complications during pregnancy 
or childbirth—rather, it’s homicide. For example, according to the Journal of the 
American Medical Association, a Maryland study concluded that, ‘‘A pregnant or re-
cently pregnant woman is more likely to be a victim of homicide than to die of any 
other cause.’’

We are hearing more and more horrible stories via mainstream media of pregnant 
women who are assaulted by those who do not want them to carry a child to term.

• A doctor was videotaped as he tried to poison his pregnant fiancée.
• Another doctor attacked his girlfriend’s abdomen with a needle.
• A number of women have tried to kill the unborn child of another woman who 

is involved with the same man.
• Unwilling fathers have hired thugs to intentionally kill the unborn child.

For every story we hear, there are countless more that go untold, such as the 
story of Marion Syversen, a board member of Feminists for Life, who lost her un-
born child when her abusive father threw her down a flight of stairs when she was 
pregnant. 

Women who have survived such unthinkable violence are unequivocal: justice de-
mands recognition of and remedy for both their assault and the killing of their un-
born baby. The Unborn Victims of Violence Act would support justice for women 
who lose children as the result of a federal crime of violence. 

Many women do not survive such crimes, and their grieving survivors are equally 
unequivocal: justice demands recognition of and remedy for the killing of both vic-
tims, the woman and her unborn child or children. 

The gruesome and well-publicized case of Laci Peterson and her unborn baby, 
Conner, prompted Americans to examine their own convictions on this issue. The 
American people, too, were unequivocal. They recognize and mourn the loss of both 
mother and child. According to a Newsweek/Princeton Survey Research Associates 
poll released June 1, 2003, 84% of Americans believe that prosecutors should be able 
to bring a homicide charge on behalf of a fetus killed in the womb. This figure in-
cludes 56% who believe such a charge should apply at any point during pregnancy, 
and another 28% who would apply it after the baby is ‘‘viable,’’ i.e., of sufficient lung 
development to survive outside the mother. Only 9% believe that a homicide charge 
should never be allowed for a fetus. 
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Feminists for Life and our partners in the Women Deserve Better campaign sup-
port the Unborn Victims of Violence Act because it would provide justice for the vic-
tims of federal crimes of violence. As victims, survivors, and the American people 
clearly demand, the Unborn Victims of Violence Act would recognize an unborn 
child as a legal victim when he or she is injured or killed during the commission 
of a federal crime of violence. 

Congresswoman Lofgren has introduced an alternative to the Unborn Victims of 
Violence Act, called the Motherhood Protection Act of 2003. Instead of recognizing 
a woman’s unborn child as an additional victim, it would ‘‘provide additional punish-
ment for certain crimes against women when the crimes cause an interruption in 
the normal course of their pregnancies.’’

An ‘‘interruption?’’ That implies something temporary, as if it were possible for 
the victim’s pregnancy to start back up again. Dare we ask: mother of whom? Moth-
erhood is neither protected nor honored through the proposed Motherhood Protec-
tion Act. Instead, it tells grieving mothers that their lost children don’t count. It ig-
nores these mothers’ cries for recognition of their loss and for justice. It is a step 
backward in efforts to reduce violence against women. 

Ten days ago in the Bronx, a 54-year-old man allegedly kicked and punched his 
24-year-old girlfriend in the abdomen. Julie Harris was nine months pregnant at the 
time. She went through labor only to deliver stillborn twins. The Motherhood Pro-
tection Act, which some call the single victim substitute, would only recognize one 
of these three victims. 

The family of California murder victims Laci and Conner Peterson is explicitly 
urging Congress to pass the Unborn Victims of Violence Act, also known as Laci and 
Conner’s Law—not the single-victim substitute. Sharon Rocha, Laci’s mother and 
Conner’s grandmother, concluded a letter to Senators DeWine, Hatch, and Graham 
and Congresswoman Hart:

I hope that every legislator will clearly understand that adoption of such a sin-
gle-victim amendment would be a painful blow to those, like me, who are left 
alive after a two-victim crime, because Congress would be saying that Conner 
and other innocent unborn victims like him are not really victims—indeed, that 
they never really existed at all. But our grandson did live. He had a name, he 
was loved, and his life was violently taken from him before he ever saw the sun.
The application of a single-victim law, such as the [Lofgren] amendment, would 
be even more offensive in the many cases that involved mothers who themselves 
survive criminal attacks, but who lose their babies in those crimes. I don’t un-
derstand how any legislator can vote to force prosecutors to tell such a grieving 
mother that she didn’t really lose a baby—when she knows to the depths of her 
soul that she did. A legislator who votes for the single-victim amendment, how-
ever well motivated, votes to add insult to injury.
The advocates of the single-victim amendment seem to think that the only thing 
that matters is how severe a sentence can be meted out—but they are wrong. 
It matters even more that the true nature of the crime be recognized, so that 
the punishment—which should indeed be severe—will fit the true nature of the 
crime. This is a question not only of severity, but also of justice. The single-
victim proposal would be a step away from justice, not toward it. For example, 
if Congresswoman Lofgren’s legal philosophy was currently the law in Cali-
fornia, there would be no second homicide charge for the murder of Conner.

The Unborn Victims of Violence Act would also avoid multiplying the pain of sur-
vivors of horrendous federal crimes of violence such as the bombing in Oklahoma 
City or the terrorist attacks of September 11, 2001. 

After years of trying to have a child, Carrie and Michael Lenz, Jr. were overjoyed 
to learn that she was carrying their son, whom they named Michael Lenz III. Car-
rying a copy of the sonogram, Carrie went to work early the next morning to show 
coworkers the first photo of baby Michael. She and Michael were killed, along with 
three other pregnant women and their unborn children, when the Alfred P. Murrah 
Federal Building exploded on April 19, 1995. This father’s agony was multiplied 
later when he saw that the memorial named only his wife, not his son, as a victim. 
In the eyes of the federal government, there was no second victim. Timothy McVeigh 
was never held accountable for killing Michael Lenz’s namesake. 

If the legal system does not recognize the loss of the unborn child, it becomes an 
unwitting agent of the perpetrator who robbed the survivors of the child and the 
life they would have had together. 

Women have a right to have children. When a woman has this right taken away 
from her due to violence that kills the fetus in her womb, she needs and deserves 
the support of all those who champion women’s rights, including those who support 
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legalized abortion. Columbia Law School Professor Michael Dorf, who is pro-choice, 
agrees: ‘‘Certainly pro-choice activists would oppose government-mandated steriliza-
tion. For similar reasons, they should support punishing feticide.’’

It is also worthwhile to note that outside the context of abortion, unborn children 
are often recognized as persons who warrant the law’s protection. Most states, for 
example, allow recovery in one form or another for prenatal injuries. Roughly half 
the states criminalize fetal homicide. Unborn children have long been recognized as 
persons for purposes of inheritance, and a child unborn at the time of his or her 
father’s wrongful death has been held to be among the children for whose benefit 
a wrongful death action may be brought. Federal law similarly recognizes the un-
born child as a human subject deserving protection from harmful research. 

Some have questioned whether it is reasonable to apply this law if the perpetrator 
is unaware that a woman is pregnant, especially if she is in the earliest stages of 
pregnancy. 

Neither the Unborn Victims of Violence Act nor the Motherhood Protection Act 
makes a distinction about the age of the fetus. But would anyone seriously sug-
gest—especially those who advocate a right to privacy—that it is a woman’s respon-
sibility to disclose her pregnancy to a potential attacker or murderer? 

In 1990, the Supreme Court of Minnesota answered that question. In State v. 
Merrill, a man who killed a woman was responsible for two deaths, even though the 
woman was just 28 days pregnant. The court said: ‘‘The possibility that a female 
homicide victim of child-bearing age may be pregnant is a possibility that an 
assaulter may not safely exclude.’’

Knowing this may serve as a deterrent to future attacks on women of childbearing 
age. 

We cannot tell grieving mothers like Tracy Marciniak, who testified here today, 
that her son Zachariah didn’t count. We cannot tell Julie Harris, mother of twins, 
that there was only one victim when there were three. We cannot tell the families 
of Laci and Conner, or Carrie and Michael III, that they have only one loss to 
mourn. The Motherhood Protection Act would deny these victims the recognition 
and justice they deserve. 

Women have spoken. Women want the justice promised by the Unborn Victims 
of Violence Act. 

We are asking our elected Representatives to honestly answer the question in the 
case of Laci Peterson and baby Conner, was there one victim or two? 

Those who support the single-victim substitute would deny women justice. 
On behalf of women and families who have lost a child through violence, a father 

who has lost both his wife and child through terrorism, and Laci and Conner’s fam-
ily, I urge unanimous support for this bill, not the single-victim substitute.

Mr. CHABOT. Thank you very much. Professor Bradley. 

STATEMENT OF PROFESSOR GERARD V. BRADLEY, 
UNIVERSITY OF NOTRE DAME SCHOOL OF LAW 

Mr. BRADLEY. Mr. Chairman and Members of the Subcommittee, 
thank you for the opportunity to address the constitutionality of 
the Unborn Victims of Violence Act of 2003. The constitutional 
questions about the act seem to me are two. First, is it within Con-
gress’ enumerated powers, and second, if it is within Congress’ enu-
merated powers, does the act nevertheless run afoul of Roe v. Wade 
and cases following it concerning women’s reproductive liberty. 

To answer the first question, there might really seem to be a 
question. Of course, under our Constitution, Congress has no gen-
eral police power to prohibit private violence. You say a job assign-
ment reserved for the States—a job assignment which the Supreme 
Court has emphasized in several cases over the last few years in 
the so-called new federalism cases exemplified by U.S. v. Lopez. I 
think there really is no question. As to the first question, Congress 
surely does have enumerated powers sufficient to sustain this act, 
and that is basically because this act does not extend Congress’ 
regulatory reach. No act which is presently lawful is made unlaw-
ful by this act. It is this act relies on what might be called predi-
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cate offenses—that is, offenses found elsewhere in the Federal 
criminal code—and adds to them an additional count and therefore 
enhanced punishment. The act says whoever engages in conduct 
that violates any of the listed provisions is guilty of the offense of 
assaulting the unborn child. So it is to be compared in this regard 
to the RICO statute, which is different in some respects, but never-
theless, RICO does not extend Congress’ reach over primary con-
duct of individuals. 

The second question, I think the leading question, the constitu-
tional question about this act, has to do with Roe v. Wade, the 
cases following it, and women’s reproductive rights. 

I remind you that nothing in this act affects, much less unconsti-
tutionally restricts a woman’s right to terminate her pregnancy. 
The current expression of the constitutional standard is the undue 
burden test of Casey v. Planned Parenthood, affirmed by the Court 
3 years ago in Stenberg v. Carhart. I refer the Committee Members 
to what I call the safe harbor provision of section (c) of the act. 
This is an air tight immunity thrown up around the pregnant 
woman and her unborn child by this act. Simply put, no woman 
may be prosecuted under this act with respect to her unborn child. 
This is all that Roe requires. It does not require more. 

Now some say that it does require something; this act requires 
something inconsistent with Roe. I take this to be Mr. Nadler’s po-
sition. He says it is inconsistent with Roe and, therefore, should be 
opposed on constitutional grounds. I disagree. Mr. Nadler said, in 
his opening remarks, that the Roe court said, and this is correct, 
that the unborn have not been recognized as persons in a whole 
sense. Well, maybe not, but this act refers to or pertains to part 
of legal protections that are afforded to persons. It refers to that 
part of personhood, one might say, which has to do with the right 
to be free of intentional assault or killing. Mr. Nadler rightly says 
that the court in Roe said, and I paraphrase, that the 14th amend-
ment could not be read to establish or understood to include the 
unborn as, you might say constitutional persons. That is true as far 
as it goes, but this act is not an exercise of Congress’ power under 
the 14th amendment. I think it would be section 5 if it were. So 
simply put, this is not an attempt by Congress to establish con-
stitutional personhood. Congress is not here trying to say that the 
unborn are persons for purposes of the 14th amendment. 

Now besides those two objections one might say in a more gen-
eral sense that there is an opposition between Roe and this act be-
cause this act is tantamount to recognizing the unborn as persons 
in some ordinary legal sense. Well, that seems to me the case; that 
is to say, the arguments. But again, I disagree with Mr. Nadler. 
The Roe court did not itself say that the unborn are not persons. 
The Roe court said on the other hand, the judiciary, including the 
Supreme Court, is not in a position to speculate as to the answer 
to the question of when life begins. In any event, I think the key 
case here is not Roe but the Webster decision of 1989, where the 
Supreme Court was confronted with an act, in that case an act by 
the State of Missouri, which said that the life of each person began 
at conception. Some people thought and argued in the court below 
in that case that this adopted a theory of when life begins and that 
doing so was contrary to Roe v. Wade. But the Supreme Court said 
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no. The Supreme Court in Webster said of its own Roe decision that 
Roe meant only that a State could not justify an abortion regula-
tion, otherwise invalid under Roe v. Wade, on the ground that life 
began at conception. But there, as here, there is nothing otherwise 
invalid about this act under Roe v. Wade. See again the safe harbor 
provision of subsection (c). So Congress, under Roe, Webster, and 
for that matter, Casey v. Planned Parenthood, is as free as was the 
State of Missouri in the late 1980’s to conclude that outside the pa-
rameters of Roe, therefore outside the parameters of a woman’s 
right to terminate her pregnancy, there are two victims, that the 
unborn are persons with at least a right to be free of assault and 
intentional killing. 

Now, final word about this act’s treatment of assaults upon preg-
nant woman. I speak here in ordinary legal terms and as a former 
prosecutor from Manhattan, and I refer or compare this bill to the 
leading alternative, Representative Lofgren’s version, which of 
course adds a count, enhanced punishment, but still retains the no-
tion of there being one victim in the case of assault upon a preg-
nant woman. I surely agree with the central notion of Representa-
tive Lofgren’s approach that a mother suffers grievously with the 
injury or death of her child, born or unborn. This loss is particu-
larly acute where a child is killed by a criminal act, but the crimi-
nal law does not generally treat crimes, injuries, assaults against 
children as any kind of aggravation of an accompanying crime 
against a parent. 

Think of the case where a single violent act, such as planting a 
bomb or starting a fire, kills an entire family. In such cases, for 
each victim is a separate count, complete unto itself, for the injury 
or death of the particular person who is the subject of that count. 
My observation here is not that the alternative version proposed by 
Representative Lofgren is unconstitutional. I don’t think it is un-
constitutional. But it seems to me that this act’s approach—sepa-
rate victims, separate counts, and thus additional punishment—is 
not only constitutional but also more in line of the normal oper-
ation of criminal law principles than the alternative. 

Thank you again to Members of the Committee. 
[The prepared statement of Mr. Bradley follows:]

PREPARED STATEMENT OF GERARD V. BRADLEY 

I am grateful to the Subcommittee for this opportunity to address the constitu-
tionality of the Unborn Victims of Violence Act of 2003, also known as ‘‘Laci and 
Conner’s Law.’’ [Hereafter, ‘‘Act’’.] 

The first question about the constitutionality of the Act is not whether it violates 
any right protected by the Constitution, including the right articulated by the Su-
preme Court in Roe v. Wade. That would be the first question were we talking about 
a bill in a state legislature. The first question when looking at proposed federal leg-
islation is whether some power enumerated in the Constitution authorizes Congress 
to act. The national government possesses no general police power to prohibit pri-
vate violence. That is, basically, a job for the states. Especially in light of the recent 
revival of judicially enforceable limits upon Congress’s commerce power—see U.S. 
v. Lopez—and the narrow reading of Congress’s ‘‘enforcement’’ power under Section 
5 of the Fourteenth Amendment in City of Boerne v. Flores, one might doubt 
Congress’s power to protect unborn children from private violence. 

There is no question. The Act does not engage these recent developments. There 
is no doubt of its constitutionality lurking in the so-called ‘‘new federalism,’’ as 
found (for example) in the Violence Against Women Act case, U. S. v. Morrison. 

Why is there no question about Congress’s affirmative power to pass the Act? Be-
cause the Act does not extend Congress’s reach; no primary conduct which is pres-
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ently free of federal regulation will be regulated if the Act becomes law. No conduct 
which was lawful is to be unlawful; no conduct which was legal is to be illegal. 

The Act in this regard is comparable to the Racketeer Influenced and Corrupt Or-
ganizations Act—RICO. RICO relies upon (what it expressly calls) ‘‘predicate’’ of-
fenses—and then lists them, as does the Act—in order to set up what is essentially 
an enhanced punishment statute. The Act relies upon predicate acts for its constitu-
tional hook, one might say. If there is any question about the constitutionality of 
its reach, then, it is a question of the constitutionality of the ‘‘predicate’’ offense, and 
not about this Act. 

The Act relies upon established criminal law principles of transferred intent to 
add a new offense to an already criminal act. The basic idea is simple: a bad actor 
with the requisite malice to, in the language of the bill, ‘‘violate [ ] any of the provi-
sions of law listed in subsection (b),’’ may be charged with an additional violent of-
fense. Some persons might object to this feature of the Act, saying it unfairly penal-
izes a criminal for the possibly unforeseeable effects of his acts. I grant that in some 
cases an assailant charged under this Act might not know that his victim is preg-
nant. But I deny that it is unfair to treat this assailant as the Act would. Our hypo-
thetical assailant is treated like all other criminals, who are obliged to take their 
victims as they find them. 

The classic expression of this common feature of criminal liability is the ‘‘egg-shell 
skull’’ rule. Consider A and B, who knock C and D, respectively, over the head with 
a glass. C is a veteran boxer, and is scarcely dazed. A is thus guilty of, at most, 
misdemeanor assault and gets a conditional discharge. D has a plate in his head 
due to an old sports injury, and dies from a brain hemorrhage. B is guilty of homi-
cide, probably manslaughter, and goes to jail for a long time. 

This established principle also illustrated in felony murder statutes, where the 
malice manifested in the commission of a felony is transferred to what may even 
be an accidentally caused death. So, for example, an arsonist who honestly believes 
the building he torches is unoccupied is nonetheless indictable for felony murder if, 
by chance, someone is inside, and is killed. 

The leading constitutional question about the Act is undoubtedly about Roe v. 
Wade and its progeny. But nothing in the Act affects, much less unconstitutionally 
restricts, a woman’s right to terminate her pregnancy. (The current expression of 
the constitutional standard is the ‘‘undue burden’’ test of Casey v. Planned Parent-
hood, affirmed by the Court in Stenberg v. Carhart.) I can scarcely imagine lan-
guage more adequate to the preservation of the right to abortion than that found 
in section (c) of the Act. Not only are the mother and all those cooperating with her 
in securing an abortion completely immunized against all potential liability. No 
woman may be prosecuted under this Act ‘‘with respect to her unborn child.’’ No 
woman engaged in predicate criminal conduct may be prosecuted for harm to her 
child, even where she did not intend to abort. So, a woman engaged in a hijacking 
or assault upon a federal juror or in animal terrorism or in any covered activity and 
who, as a result (of flight or some mishap) causes harm or death to her own fetus, 
is beyond prosecution under this Act, even though she may be liable for hijacking 
or assault upon a juror or animal terrorism. The Act simply does not inhibit the 
woman’s freedom to choose whether to bear a child or not. 

Someone might object that the Act, because it protects a child in utero to prac-
tically the same extent as other persons, is somehow inconsistent with Roe or its 
progeny. Is there no difference, the objection might hold, between this Act and a 
flat Congressional declaration that the unborn are persons? And is not that declara-
tion inconsistent with Roe? 

The answer to this challenge would very likely have to be yes if the Supreme 
Court in Roe or some other case held that the unborn are not persons. But the Court 
has never so held. The Roe court said that it did not ‘‘need [to] resolve the difficult 
question of when life begins’’ (410 U.S. at 159). The Court there said the ‘‘the judici-
ary . . . is not in a position to speculate as to the answer.’’ (Id.) In no general or 
broad way, moreover, did the Court hold that the states or the Congress operated 
under a similar disability. All that the Court held in this regard was that Texas 
‘‘could not override the rights of the pregnant woman by adopting an answer to the 
question of when life begins.’’ (See 410 U.S. at 162). But this Act does not affect, 
much less ‘‘override,’’ the rights of any pregnant woman. The Roe court opined that 
the unborn were not to be considered persons in the ‘‘whole’’ sense, an opinion con-
sistent with treating the unborn as persons for some purposes, like inheritance, tort 
injury, and (here) third party assaults. 

This understanding of Roe was explicitly confirmed by the Supreme Court in the 
1989 Webster decision. There the state of Missouri had legislated that the ‘‘life of 
each human being begins at conception,’’ and the ‘‘unborn children have protectable 
interests in life, health, and wellbeing.’’ The 8th Circuit Court of Appeals seems to 
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have adopted the view of Roe stated as an ‘‘objection’’ here, that the state had, in 
light of Roe, ‘‘impermissibl[y]’’ adopted a ‘‘theory of when life begins.’’ But the Su-
preme Court reversed this part of the 8th Circuit holding, stating that its own prior 
decisions, including Roe, meant ‘‘only that a state could not justify an abortion regu-
lation otherwise invalid under Roe v. Wade on the ground that it embodied the 
state’s view.’’ (emphasis added). Since this Act is no way questionable under Roe 
apart from the viewpoint issue, the matter is settled: Congress is as free as was the 
state of Missouri to conclude, and to enforce outside the parameters of Roe, its view 
that life begins at conception. If there remains something anomalous about the situ-
ation, it is an anomaly engendered by Roe, and not by this Act. 

A final word about this Act’s treatment of assaults upon pregnant women, in com-
parison with the leading alternative: enhanced punishment for (what would remain) 
a single count of assault. I surely agree with the central notion of the alternative 
(a notion entirely consistent with this Act), that a mother suffers grievously with 
the injury or death of her child. This loss is particularly acute where the child is 
killed by a criminal act. But the criminal law does not generally treat crimes 
against children as aggravations of an accompanying crime against a parent. (Think 
of the case where a single violent act, such as planting a bomb or starting a fire, 
kills an entire family.) For each victim, a distinct count, complete unto itself, for 
the injury or death of that particular individual is the norm. 

The facts to which this Act would apply are these: a woman carries a child in 
utero, and does not seek an abortion. For all the world can see, she considers that 
child her baby, to be treated as such by everyone: her doctors, her family, the law. 
Upon that child’s death she suffers, too, of course, but does she suffer more, or dif-
ferently, than the woman who loses a newborn to a crime? A toddler? Who is to say? 
Is there any general answer? 

My point is not that a simple enhancement of punishment is unconstitutional. But 
I do think this Act’s approach—separate victims, separate counts, and thus addi-
tional punishment—is much more in line with the normal operation of criminal law 
principles than is the leading alternative.

Mr. CHABOT. Thank you very much. And panel Members will 
now have an opportunity to question the witnesses for 5 minutes, 
and I will start with myself. Let me first of all begin by clearing 
up the record a bit. Ms. Fulcher, you had stated that fiscal year 
2003 appropriations fell more than 100 million short of what was 
authorized for that year. But you failed to mention that funding for 
the Violence Against Women Act was actually boosted by more 
than 110 million from fiscal year 2001 to 2002 for a total of $517.22 
million. That is actually a 25 percent increase in that 1 year alone 
and an increase when you consider the budget as it currently is, 
pretty substantial increase. And the claim that we are not ade-
quately funding the Violence Against Women Act and related pro-
grams I think is very misleading and a mischaracterization of the 
facts, but let me get on with the questions. 

Mrs. Marciniak——
Ms. FULCHER. Mr. Chairman, may I address that comment? 
Mr. CHABOT. When I ask you a question you can. 
Thank you, Ms. Marciniak, for being here and courageously tell-

ing us your very tragic story. Let me first of all say, at least as one 
Member, there is no question in my mind that in that photo over 
there, there are two victims and two very tragic victims, no ques-
tion about that. You stated in your testimony that your attacker 
said on a TV program that had he thought he could be charged 
with the killing of an unborn baby that he never would have beat-
en you. Based on this testimony, do you think the Unborn Victims 
of Violence Act could serve as a deterrent to individuals who might 
attack a pregnant woman, and why do you think that? 

Mrs. MARCINIAK. I think so because if you look at the other laws, 
if you look at a drunk driver, if they know they can get punished 
for that crime, they are going to think twice. If an attacker of a 
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pregnant woman knows that they can get prosecuted for harming 
or killing that woman’s child, they are going to think twice before 
they do it. 

Mr. CHABOT. And your husband actually stated that. 
Mrs. MARCINIAK. And he stated that if he knew that there was 

a law that could have prosecuted and convicted him for murdering 
his own son, he wouldn’t have done it, and that was on national 
TV. 

Mr. CHABOT. Ms. Fulcher, in your testimony you criticize H.R. 
1997 because it is, ‘‘not designed to protect women.’’ You heard Ms. 
Marciniak’s testimony that her husband has said that he would not 
have attacked her had he known he could be prosecuted for injury 
or death of their unborn baby. Is it still your contention that the 
Unborn Victims of Violence Act will not deter violence against 
pregnant women? Yes or no. 

Ms. FULCHER. The reality is——
Mr. CHABOT. Did you say yes? 
Ms. FULCHER. I am trying to answer the question. We have plen-

ty of laws on the books that allow us to prosecute a batterer for 
his crimes. They still continue to do that. Yes, we need to hold per-
petrators completely accountable. This is one of many attempts to 
try to do that, and there are other ways that could do it more effec-
tively. 

Mr. CHABOT. On that same note, you also said that by recog-
nizing the unborn child as the victim of a crime in addition to the 
child’s mother, ‘‘the focus often will be shifted to the impact of that 
crime on the unborn fetus, once again diverting the attention of the 
legal system away from domestic violence or other violence against 
women.’’ If that is your position, do you also believe that protecting 
born children from violence diverts attention away from the vio-
lence that might be committed against their mothers? 

Ms. FULCHER. No, but the particular bill in question only ad-
dresses the violence against the unborn. In fact, it does not recog-
nize two victims, but only one. 

Mr. CHABOT. Well, right now if somebody harmed a mother and 
her child, there would be two separate crimes, no question about 
that. In this particular instance, we are saying that there ought to 
be a separate charge and a separate penalty for harming the un-
born child as well. 

Ms. Foster and Professor Bradley, let me ask you a question. Do 
you think that strengthening protections for children born or un-
born will erode current statutes protecting women from violent 
crime? And we will start with you, Ms. Foster. 

Ms. FOSTER. I need a booster seat, too. I don’t see any problem 
with the Unborn Victims of Violence Act in this regard, no. I think 
that it is—we shouldn’t be concerned about doing all things in 
every bill, and I do not think that protecting women is at odds with 
punishing a perpetrator. I think they are both laudable goals. And 
this bill, why we support it—and the Women Deserve Better Task 
Force as well as Feminists for Life—is because we recognize the 
fact that knowing that a woman may be pregnant may be a deter-
rent to a perpetrator who may attack a woman of child bearing 
age. We agree with that and support that. And of course, we also 
want programs that prevent and support and help women and 
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batterers to get over the problems that they have in terms of anger 
management. We don’t see these things as mutually exclusive. 

Mr. CHABOT. Thank you. Professor Bradley? 
Mr. BRADLEY. My answer is no. It won’t divert the protections of 

pregnant woman. Indeed, it will enhance them to the extent that 
it gives prosecutors another weapon in the arsenal against domes-
tic violence and assault upon pregnant women. 

Mr. CHABOT. Thank you. My time has expired. Gentleman from 
New York is recognized for 5 minutes. 

Mr. NADLER. Ms. Fulcher, would you answer the question that 
the Chairman didn’t permit you to answer? 

Ms. FULCHER. Yes. I would be happy to. As I am sure this Sub-
committee knows, the Violence Against Women’s Act of 1994 was 
reauthorized in 2000 by an overwhelming majority of the House 
and Senate because everyone recognized how powerful and effective 
it had been. We greatly increased the amounts of money that were 
authorized because of that, and that is the reason why we saw an 
increase in funding in the years you mentioned. But the reality is 
that we are still turning away as many as two-thirds of the women 
who are seeking assistance in trying to leave a violent relationship. 
And in my mind, no, there is not enough being done by the United 
States Congress. So I think at a minimum, we need to be fully 
funding the amounts of money that were authorized overwhelm-
ingly by Congress, and we should be going a step further to make 
sure that no woman has to be turned away from services that she 
needs. 

Mr. NADLER. The budget is still greatly inadequate. If we were 
serious about addressing this, we would increase that budget, fully 
fund the act? 

Ms. FULCHER. Absolutely. 
Mr. NADLER. Next question, first Ms. Fulcher, then Ms. 

Marciniak. Ms. Marciniak stated that this bill would be a deterrent 
if her husband knew that he could be prosecuted for damaging the 
fetus or killing the fetus and he would not have done it. Ms. 
Fulcher, assuming the truth of that, which I do, would the Lofgren 
bill be just as much a deterrent? 

Ms. FULCHER. Absolutely. The penalties are the same, and as a 
matter of fact, the Lofgren bill goes a step further by not just recog-
nizing the unborn as a victim but by recognizing the unity of the 
two as a victim in the State in which they were a victim. 

Mr. NADLER. Mrs. Marciniak, do you think—why do you dis-
agree, or do you, that the Lofgren bill would also be a deterrent at 
least to the same extent? 

Mrs. MARCINIAK. The Lofgren bill only recognizes one victim. 
There are two victims. 

Mr. NADLER. That is a different question. In terms of someone 
worried about if I caused the—if I damaged the fetus of my preg-
nant wife, I might be prosecuted beyond the point than if I just hit 
her and she weren’t pregnant. Why would there be any psycho-
logical deterrent less or more for that guy? 

Mrs. MARCINIAK. I am not exactly understanding what you are 
asking in that. 

Mr. NADLER. Never mind. Professor Bradley, I was very struck 
by your remarks that this bill does not in any way establish a per-
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son, does not in way establish that a fetus is a separate person, 
does not undermine the—does not go against the comments of Roe 
v. Wade, et cetera, et cetera. I am struck by the fact that every sin-
gle other person who has testified, my colleagues on this side of the 
aisle, Ms. Foster, say exactly the opposite, that the whole purpose 
of this bill is to establish that the fetus which was killed, it is a 
separate crime, it is a separate person. Do you agree with them or 
not? And if you agree with them, how does this not, again forget-
ting the question of penalties, if the main difference between this 
bill and the Lofgren bill is that this establishes the fetus as a crime 
against a separate person, how does this not establish the fetus as 
a separate person and thereby undermine the various precedents 
that the Supreme Court used in Roe v. Wade itself? 

Mr. BRADLEY. I agree with the panelists and, I think, rather dis-
agree with what you said. 

Mr. NADLER. The question is how can you both be right? 
Mr. BRADLEY. We can both be right, but I think you are wrong. 

I didn’t say that this bill doesn’t establish at least in some sense, 
the ordinary legal personality of the unborn. What I did say, and 
I do believe, that it is not an attempt by Congress to establish on 
constitutional grounds for purposes of the 14th amendment that 
these are, for lack of a more precise term, constitutional persons 
within the meaning of the 14th amendment. Now Roe says some-
thing about that. Maybe it is obscure at points, but surely Roe 
talks about that prospect. But I take it that is not at issue here. 
Here, in a limited way, Congress is exercising a kind of ordinary 
police power with regard to Federal jurisdiction and that power is 
sufficient to recognize the unborn as persons, at least for the lim-
ited purpose of protecting their lives. 

Mr. NADLER. Without any impact on the question of the—their 
being persons under the 14th amendment? 

Mr. BRADLEY. Yes. 
Mr. NADLER. I am glad to hear that, and I hope that goes into 

the record because I think that is the real purpose of the bill. Let 
me ask Ms. Foster; you take issue with the use of the phrase 
‘‘interruption in the normal course of pregnancy’’ in the Lofgren 
bill. The sentence goes on to say, ‘‘resulting in prenatal injury (in-
cluding termination of the pregnancy).’’ The bill before the Com-
mittee uses the term ‘‘death of or bodily injury to a child who is 
in utero.’’

What besides prenatal injury or miscarriage do you think ought 
to be covered? Would you urge the gentlewoman from California to 
add whatever else that is to her bill as well? 

Ms. FOSTER. I think what our problem with this bill is that it 
doesn’t recognize the loss. The use of the word ‘‘interruption,’’ I 
think, was carefully chosen and most people understand. 

Mr. NADLER. Excuse me, but that is not what you said. Interrup-
tion in the normal course of pregnancy resulting in prenatal injury, 
including termination of the pregnancy. So we are not talking 
about a temporary interruption, as you implied in your statement, 
as you stated in your statement. We are talking about an interrup-
tion resulting in prenatal injury, including termination of the preg-
nancy, which seems to me to be the equivalent of the phrase in the 
other bill, the main bill, the one before us, death or bodily injury 
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to a child who is in utero. Do you see any difference in those 
phrases or was that just verbiage? 

Mr. CHABOT. The gentleman’s time has expired, but you can an-
swer the question. 

Ms. FOSTER. I recognize that a pregnancy can be terminated by 
a miscarriage, by abortion, by this kind of violence and also by live 
birth. So there is a lot of different ways a pregnancy can end, one 
of them a very happy way with a happy, healthy, live child. I think 
what is missing here is answering the question that women are 
asking, will you recognize the loss of my son or daughter, and that 
is what I am here today to advocate. 

Mr. CHABOT. The gentlelady from Pennsylvania, Ms. Hart, is rec-
ognized for 5 minutes. 

Ms. HART. Thank you, Mr. Chairman. And actually before I get 
into my questions on that point I want to add something that nei-
ther the Lofgren language nor Mr. Nadler seem to recognize, a 
movement that really has been prevalent in both the Federal Con-
gress and on State legislatures over the last 15 years, which is to 
make sure that you are recognizing victims of crimes. It is victims’ 
rights. That is part of what this bill is all about, that a family has 
a grave loss and that is a big, big part of this. Unfortunately, the 
other language does not recognize that family’s loss, and that is 
what this is really all about. 

I would like to start with a question. Ms. Marciniak, thank you 
for coming again and helping to illustrate the terrible loss that you 
and your family suffers and for the rest of your life. You stated in 
your testimony that your attacker had mentioned this on TV, that 
if he thought he would be charged with that killing—you already 
answered the question that the Chairman had asked, that he said 
he wouldn’t have hit you. 

Mrs. MARCINIAK. Correct. 
Ms. HART. Do you think he was motivated by something that was 

different than other people who would attack a pregnant woman? 
Was there something unique that motivated him? 

Mrs. MARCINIAK. No. 
Ms. HART. You think the act we are considering would be a de-

terrent to others? 
Mrs. MARCINIAK. Oh, yes. 
Ms. HART. I would like to go on, I think, to Professor Bradley. 

Opponents of the bill argue and also Ms. Fulcher today argue that 
recognizing the crime against the unborn child creates a whole 
range of dangerous legal consequences. Ms. Fulcher stated that the 
legislation holding a woman responsible for injuries inflicted on her 
unborn child is possible if this bill would pass. Others have argued 
that suit could be brought on behalf of the fetus to seek Federal 
benefits for civil rights claims. 

Do you know of any State that has this type of legislation in 
place where an unborn victim law resulted in any such extensions 
of the law, and do you believe that there is a possibility of this kind 
of a consequence? 

Mr. BRADLEY. I don’t think there is a possibility because of this 
law. Now whether Congress has the power and if it does, whether 
it wants to use it to create a civil rights action on behalf of the un-
born child survivors is a question I haven’t thought about, but it 
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may well have the power to do so and, perhaps, it should. But 
nothing in this law leads logically to that, and certainly no court 
would infer from this law a cause of action. It seems to me that 
this law does not compel any particular unfortunate result if you 
do think those are unfortunate results. 

Ms. HART. Also regarding that issue, we specifically state in our 
language that this would not apply to a woman’s action upon her-
self. Is that something that a court would be likely to misconstrue? 

Mr. BRADLEY. I can’t imagine how. Courts have proven them-
selves willful at times, perhaps in the last few weeks especially. 
But I can’t imagine language more clear and direct to the purpose 
to throw a complete immunity around a pregnant woman with re-
gard to all of her acts concerning that unborn child. I can’t imagine 
language more clear and direct. 

Ms. HART. Thank you. Ms. Fulcher, I want to thank you for your 
work against domestic violence. In my 10 years as a State Senator 
and here, I have been working with different groups and working 
obviously to obtain funding with different programs in my district 
to help victims and to help make sure we fund the programs that 
help prevent domestic violence as well. You stated in your testi-
mony that as a result of the passage of the Violence Against 
Women Act we have seen an increased number of criminal prosecu-
tions of domestic violence nationwide. And I think that is fantastic, 
and we have seen it in our region as well when we look at the 
numbers. Would you—from some of your statements, it seems that 
you may think that this act may harm that or reverse this trend 
and end up decreasing prosecutions for domestic violence. Am I 
reading something in your testimony? 

Ms. FULCHER. I think you are reading something into it. I am not 
saying that it would end up decreasing the prosecutions for domes-
tic violence necessarily, but that it is not doing anything to provide 
added safety for victims to prevent these crimes from happening to 
them. 

Ms. HART. It isn’t actually—you know every law cannot do every-
thing. We have a number of opportunities here in the Congress to 
help do those things. And one of them is a bill, and a lot of my 
other colleagues have sponsored that is sponsored by—the main 
sponsor is Rob Simmons from Connecticut and deals with VOCA, 
the Victims of Crime Act, which was one of those laws passed in 
the Nation’s awakening really to facing the fact that we have vic-
tims who are not being attended to and are suffering during the 
time that the prosecutions are going on and later. I have supported 
Representative Simmons’ bill. And for those of you who are not fa-
miliar with it, it would increase funding for victims of domestic vio-
lence and programs to help prevent it as well by removing the cap 
for all the money that comes in for crime victims that go back to 
the crime victims because unfortunately some of that money ends 
up going back to the general fund. So that is a way for us to do 
that. This bill is focused on a different issue, and I am concerned 
that if we can approach your concern from a different way, which 
we are doing and will continue to do, why would you oppose the 
bill? 

Mr. CHABOT. The gentlelady’s time has expired, but you can an-
swer the question. 
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Ms. FULCHER. The reason for our opposition is our concern about 
how this particular piece of legislation may end up harming women 
and possibly also harming their pregnancies because of their pos-
sible reduced willingness to seek appropriate medical attention 
under these violent circumstances because they don’t want their 
batterer to have to face a charge of murder. 

Ms. HART. Mr. Chairman, if I may. 
Mr. CHABOT. Ask unanimous consent for an additional 1 minute. 
Ms. HART. Thank you, Mr. Chairman. I understand that concern. 

I have worked with volunteers who, you know, man our 24-hour 
phone lines and things back home for battered women. It is true 
that a lot of women continue to fear. But more and more, they have 
opportunities to get out, whether they are financially able to sup-
port themselves or not. And it seems to me that that really takes 
us backward, and it would keep women in a situation that they 
really should get out of for both them and their children. And I un-
derstand the fear and the concern, but I think we need to find a 
better way to address it and certainly not by ignoring the fact that 
a child has been lost. 

Mr. CHABOT. Thank you. The gentleman from Virginia, Mr. 
Scott, is recognized for 5 minutes. 

Mr. SCOTT. Thank you, Mr. Chairman. Mr. Chairman, there is 
general agreement that crimes against pregnant women are more 
heinous than crimes against others. This bill is here before the 
Constitution Subcommittee for obvious reasons as we have heard. 
So, Professor Bradley, I just want to ask you a couple of questions 
and maybe kind of technical. You noted that because it is a Federal 
criminal statute, we have limited jurisdiction, particularly high-
lighted by the Lopez decision, and that there is a list of Federal 
crimes that are predicates to any action under this bill. Let me ask 
the first question, there is no provision for mens rea. There is no 
specific intent to harm the fetus, not even the requirement that you 
knew that the woman was pregnant? 

Mr. BRADLEY. That is right. 
Mr. SCOTT. Separate crimes generally require separate mens rea. 

How would this fair under attack on that point? 
Mr. BRADLEY. It is unusual for a criminal statute not to have a 

particular set of mind attached to it knowingly, wittingly, reck-
lessly, but it is not unknown although it is unusual, and this oper-
ates in a way that several types of statutes do operate. Felony mur-
der is one example or, as the saying goes, you take your victim as 
you find him or her. And my answer—I guess I would incorporate 
in my answer the comment I made earlier, I think it was by Ms. 
Marciniak, quoting a Minnesota court, saying to the effect, look, a 
person who assaults a woman of child bearing age just runs the 
risk that she is pregnant and will have to bear the consequences 
of injury to an unborn child if she is. That strikes me as correct 
and not unfair to the defendant in that case. It is an unusual cir-
cumstance, but not unknown. 

Mr. SCOTT. Well, let me see how this would work when you 
string all the statutes together, one is section 242, which is the 
color of State law statute. If a police officer were illegally arresting 
someone who subsequently had a miscarriage and he didn’t know 
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she was pregnant and didn’t intend to harm the fetus and the fetus 
died, is he looking at murder? 

Mr. BRADLEY. Not really. First, that person, I guess the police of-
ficer in your example, would have to commit another Federal 
crime. 

Mr. SCOTT. Violation of section 242? 
Mr. BRADLEY. You have to commit another offense, which would 

be defined elsewhere in title 18. 
Mr. SCOTT. Violation of title 18, section 242 depriving any person 

of Federal, legal, or constitutional rights. And subsequently or dur-
ing the illegal arrest, there is a miscarriage. Is the police officer 
looking at a murder rap? 

Mr. BRADLEY. Well, no, if it is a miscarriage—the officer’s act 
would have had to cause the death of that child. If it caused the 
miscarriage, there could be liability for homicide. I am not sure if 
it would be murder. 

Mr. SCOTT. The way the bill reads, you are guilty of the same 
punishment provided under Federal law for that conduct had that 
injury or death occurred to the unborn child’s mother, that is 
death. So you would be looking at a homicide. 

Mr. BRADLEY. Right. I think that is correct. 
Mr. SCOTT. The police officer would be looking at a homicide. 

There is also provisions in here for drug dealers. If a person is in-
volved in a major drug conspiracy, that is part of a drug con-
spiracy, which means you don’t have to be the kingpin but just part 
of it, if the drugs cause a miscarriage, you are looking at a murder 
rap? 

Mr. BRADLEY. I think that is correct also. 
Mr. SCOTT. How does double jeopardy work on this? If you lose 

the original charge, can you come back for the crime against the 
fetus? 

Mr. BRADLEY. Basically, you would have to charge both offenses 
at the same time. 

Mr. SCOTT. Is that in the bill? 
Mr. BRADLEY. That is not in the bill, but I think that would be 

the normal operation of double jeopardy principles. If it is a single 
act, whether selling drugs or a police officer brutalizing a pregnant 
women, you have to bring one indictment, all of the charges that 
arise from that act——

Mr. SCOTT. If you have an explosion, do you have to bring every-
body in the same indictment? 

Mr. BRADLEY. At least generally, yes. If you have one criminal 
act, planting one bomb or causing one explosion, you have to bring 
everybody into that indictment who is killed as a result of that act, 
yes. 

Mr. SCOTT. So if you leave somebody out you can’t come back 
later? 

Mr. BRADLEY. Typically not. 
Mr. SCOTT. And you can’t have a Federal charge and a State 

charge like they are doing in Oklahoma? 
Mr. BRADLEY. Well, you could do that because double jeopardy 

doesn’t bind the different sovereignties, as they say. The Federal 
Government and the States can operate independently of each 
other and, I guess, often do. And one going first doesn’t have any 
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effect upon the liberty of the other jurisdiction to go second. Wheth-
er the State goes first or second doesn’t matter either. 

Mr. CHABOT. The gentleman’s time has expired. The gentleman 
from Florida, Mr. Feeney, is recognized for 5 minutes. 

Mr. FEENEY. Thank you, Mr. Chairman. I would like to direct a 
question or two to Mr. Bradley and maybe he can correct me where 
I am wrong. And first I want to welcome him back as well as the 
other panelists. You will have to understand it has been 20 years 
since I have been out of law school. I spent 3 years answering law 
professors’ questions and turnabout eventually is fair play, but I 
have a lot of catching up to do. And I guess the first thing I want 
to do is thank you for your jurisdictional argument where the pred-
icate for Federal jurisdiction is laid upon other Federal offenses. I 
think the gentleman, Mr. Scott, who is a good friend and able law-
yer, may have some ideas about which offenses ought to be ex-
cluded and some additional ones that may want to be included. But 
more to the point about the fact, we are the Constitutional Sub-
committee. I think some of the questions here raised are the per-
ceived offenses against the alter of the Roe decision. I want to know 
whether you read the recent Lawrence decision by the United 
States Supreme Court. 

Mr. BRADLEY. Yes. 
Mr. FEENEY. Maybe you can correct me on where my analysis is 

wrong about where we may be heading based on their approach to-
ward stare decisis. With respect to the underlying law in Texas, I 
thought it was a silly law, as Justice Thomas said. I would have 
voted to either eradicate the offense altogether or diminish the pen-
alties. But nonetheless the question is who makes law. And under 
the Bradley decision—let us start so we understand where I am 
going here. In Griswold, the Supreme Court under some penumbra 
discovered a right that was later applied in the Roe case to say 
that the woman had the right to terminate pregnancy under cer-
tain conditions, viability, et cetera. In the Bowers case in 1986, the 
United States Supreme Court reviewing history, reviewing common 
law, basically said there was nothing in the Constitution that guar-
anteed the right to engage in certain private behavior known as 
sodomy and, therefore, States could do what they liked. In the 
Lawrence case, as I recently understand it and, I think, this is very 
important of where we may be going here and some of the concerns 
of the minority opponents on stare decisis. But the question there 
was the same as in Bowers, does a State have the right to prescribe 
certain private behavior? What the Court said is forget about Bow-
ers. That was 17 years ago. What it basically said and it flatly stat-
ed that the Bowers decision was wrongly decided, so they threw out 
their own precedent. In fact, they cited as a reason to throw out 
the Bowers case the fact that some 25 States had under the demo-
cratic process actually changed the law to stay up with cultural 
norms and customs and basically either permitted the type of be-
havior, sodomy, or at least released or lowered the activity. So the 
fact that democracy was functioning full well did not stop the Court 
from creating a constitutional right to a behavior that was not a 
constitutional right 17 years ago. 

Moreover, a very interesting twist, they actually cited, remember 
their own precedent in Bowers, as I understand it and I want you 
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to correct me, their own precedent in Bowers is not enough to stand 
on, but they cited a precedent in the European Court of Human 
Rights as a good reason to throw out at least 17 years worth of ju-
risprudence on whether States have the authority and the power 
to outlaw this behavior. Well, Congresswoman Hart has suggested 
that there is a growing democratic movement in States and Con-
gress to recognize that there may be more victims of specific crimes 
than just the ones that are laid out in our statutes. And what this 
bill does is to suggest effectively that Laci and Conner are more 
than one person. Now, even if the Roe decision doesn’t recognize—
neither does it, as you say—it doesn’t say that there are two per-
sons, but it doesn’t say there may not be two persons. And I guess 
it is possible under the jurisprudential legerdemain that the Law-
rence court engaged it to suggest that culture, watching the Laci 
Peterson case, watching some of the horrific tragedies that one of 
our good witnesses described today, maybe our culture will catch 
up and suggest that Laci and Conner were two people and not one. 
Maybe you can tell me where my legal understanding is wrong 
about all this. 

Mr. BRADLEY. I think you get an A or at least an A minus in this 
exam, but it seems to me that you know clearly in Lawrence v. 
Texas, the Supreme Court majority at least was gauging or gearing 
its own reasoning to an emerging cultural consensus and, as you 
correctly point out, involving not only American legal culture but 
European legal culture. So be that as it may, it would seem there 
is reason to think that there is now an emerging cultural con-
sensus, partly based upon the notoriety of Laci and Conner, I guess 
partly based upon the evidence at these hearings, that there really 
are two victims in the kind of violent acts we are talking about. 
There is an emerging cultural consensus of the general type that 
the Court in Lawrence took quite a lot of notice of. 

Mr. CHABOT. The gentleman’s time has expired. The gentleman 
from California, Mr. Schiff, is recognized for 5 minutes. 

Mr. SCHIFF. I thank the Chairman for yielding. And I want to 
start at the outset with a comment, which is really more about the 
practices in the House than about this Subcommittee, and our 
Chairman does an extraordinarily fine job. I wish we got to the 
point in the House regardless of who was in the majority and mi-
nority that we had an equal number of witnesses on both sides of 
the issue. To the degree that any of these issues help inform the 
Members’ minds, I think it would be useful for us to have the issue 
equally portrayed. And Professor, I am going to put you in a little 
different position but one you should be used to from your aca-
demic environment, and that is I would like you to speak for the 
opposition from a legal point of view and that is if you were a con-
stitutional scholar appearing on the other side of the issue on the 
Committee today, what is the most powerful argument you can 
make against this bill? 

Mr. BRADLEY. The one that Mr. Nadler made. 
Mr. SCHIFF. Tell me how you would fashion it. 
Mr. BRADLEY. I would fashion it pretty much the way he did; 

that is to say, if you look at Roe and take away from it a moderate 
understanding, you would have a sense that the spirit of Roe or 
perhaps the meaning of Roe is that the unborn are not persons and 
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Congress or States are powerless to make them persons. That is 
one reading of Roe. It is not the reading that I myself think is the 
better one, and I have disagreed with Mr. Nadler’s representations 
of Roe, but I think it is a plausible view of Roe although I would 
stress that the Court very studiously asserts over and over we are 
not saying finally who or what is a person. We are just saying that 
women get to do what they want when they are pregnant. But I 
think a decisive counterargument to Mr. Nadler’s argument is the 
Webster case. 

Mr. SCHIFF. Before we get to that, because you are a better advo-
cate for both sides than that, what is—what would you point to as 
further support of that reading of Roe? 

Mr. BRADLEY. Well, clearly the result in Roe is anomalous if you 
take the view of the unborn persons. You don’t put in the charge 
of other persons, in this case walking around women, the fate or 
the life or death of any other person. 

Mr. SCHIFF. Are there any other subsequent Supreme Court 
precedents that indicate that you would take that view of Roe even 
in the context where you are not talking about a woman deciding 
to terminate her pregnancy but rather a third person committing 
a crime? 

Mr. BRADLEY. I don’t think so. I think that Roe has to do with 
the pregnant woman context. I don’t know an argument based——

Mr. SCHIFF. If we had Larry Tribe here on the other side what 
would he say? 

Mr. BRADLEY. Larry Tribe would say that he probably disagrees 
with his honorable colleague from Notre Dame but that the better 
reading of Roe is more or less as Mr. Nadler describes it and that 
Webster should be disregarded as incorrect, poorly reasoned or in 
any event to be disregarded. 

Mr. SCHIFF. Let me ask you then a less constitutional question, 
a more practical question, and that is what is the disadvantage, if 
there is a legitimate constitutional question here, what is the dis-
advantage from a practical criminal law standpoint of beefing up 
the penalty to the same point effectively where the sentences would 
be the same? Doesn’t that avoid the constitutional question? Isn’t 
it generally desirable from both a congressional and a Supreme 
Court position to avoid the unnecessary constitutional questions 
when you have a remedy that will accomplish the same objective? 

Mr. BRADLEY. I think it is probably generally desirable though 
in certain cases I would hope that Congress would (in a certain 
sense) provoke a confrontation with the Court if it thought the 
Court were on the wrong track regarding the Constitution, and 
Congress would be trying to help the Court correct its wrong 
course. But generally, sure, conflict avoidance is the preferred 
route. But in this case I myself don’t think there is a constitutional 
question. There are 28 or so of these laws in the States. Many have 
been tested up to the State’s highest courts. I don’t think there 
have been any holding these laws as unconstitutional. So I don’t 
think in this case even a risk averse Member of Congress would 
be running much risk of a confrontation with the courts. 

Mr. SCHIFF. Ms. Fulcher, if I could ask you to play the same dev-
il’s advocate role. It seems to me the most compelling argument in 
favor of this idea would be not in the case where the mother is 
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murdered as well, but rather where the mother is only injured and 
the fetus is terminated. How do you accomplish the same level of 
penalties in that kind of a circumstance, same deterrent factor? In 
my view, if someone is going to kill a pregnant woman, realizing 
they are murdering the woman, the fact that they are murdering 
a second fetus at the same time is not much of an additional dis-
incentive. If they are going to commit murder, they are going to 
commit murder. But it seems to me different if you are talking 
about an assault that has the effect of terminating the life of the 
fetus as well. 

Mr. CHABOT. The gentleman’s time has expired, but the gen-
tleman can answer the question, or gentlelady. 

Ms. FULCHER. I would say that if your goal is to either prevent 
through deterrence or to provide accountability, that doing so is 
about penalties and what ultimately happens to the perpetrator. 
This is one of a number of different proposals that have been put 
forth that would do that. 

Mr. SCHIFF. Mr. Chairman, may I ask a brief question on that? 
Mr. CHABOT. Yes. 
Mr. SCHIFF. How do you achieve the same deterrent impact if an 

assault, for example, might carry 1 to 5 years, whereas a murder 
charge could carry up to life? Wouldn’t it be ironic if you change 
the penalty—how would you change the penalty, I guess is the 
question, so that you have a much greater deterrent impact in the 
case of a pregnant woman where you have a miscarriage? 

Ms. FULCHER. Well, I think there is good precedent and law for 
enhanced penalties depending on who the victim is and what the 
circumstances of the crime are, and there could be a means of en-
hancing the penalties if that would occur in this situation. 

Mr. SCHIFF. So you could have a statute that says that an as-
sault maybe carries 1 to 5 years but an assault that has the effect 
of terminating a pregnancy would carry up to life? 

Ms. FULCHER. Sure. 
Mr. CHABOT. The gentleman from New York by unanimous con-

sent is given the opportunity to ask one additional question. 
Mr. NADLER. Thank you, Mr. Chairman. The question is for Pro-

fessor Bradley. I want to put you in the hot seat now, and I appre-
ciate your remarks about my constitutional views but going back 
to what we were discussing about the question of personhood and 
the question of the Supreme Court saying that—well, Supreme 
Court certainly did not say that a fetus is a person within the 
meaning of the 14th amendment. 

Mr. BRADLEY. That is correct. 
Mr. NADLER. My fear and the real reason for a lot of the opposi-

tion to this bill is that some of us can see precisely a development 
a few years down the road in which a future Supreme Court says 
the following: The passage by Congress of the Unborn Victims of 
Violence Act and the signature by the President and the similar 
passage of similar acts in X number of State legislatures and 
signed by X number of Governors shows the developing societal 
consensus that a fetus is a person within the meaning of the 14th 
amendment, and we so hold, and therefore, abortion is murder. It 
is not status quo ante before the Roe v. Wade. States can’t decide 
to allow abortions, and to allow an abortion you need a constitu-



40

tional amendment. Now you are saying, as I understand it, that 
that is not a likely outcome or a danger of this bill. 

I would ask you the following: Do you think that this bill in fact 
could in any way lead to such a thing or promote such a thing? And 
secondly, would you object, would you see any reason to object? 
Would you see the bill weaker in any way in terms of its professed 
objective if an amendment were to be included saying that this bill 
has no bearing or has no comment or doesn’t have any relationship 
to the question of whether a fetus is a person under the meaning 
of the 14th amendment? 

Mr. BRADLEY. I think that is what it does say, and section (c) 
does say this has nothing to do with abortion whatsoever. 

Mr. NADLER. So if it were made more specific and said that this 
implies no personhood for purposes of the 14th amendment, you 
would think it would not weaken the bill and you would have no 
objection? 

Mr. BRADLEY. I think that is what it does say. 
Mr. NADLER. Thank you. 
Mr. CHABOT. Gentleman’s time has expired. In fairness, since I 

recognized the gentleman for one last question, let me ask one last 
question as well by unanimous consent, and I will just direct mine 
to Mrs. Marciniak. Again looking over at that photograph over 
there, you are trying to convince this Committee, and I think you 
are probably the one in this room that has felt this tragedy most 
directly and most profoundly. I will give you one last shot. Why do 
you think it is important that we recognize that there are two sep-
arate victims in that photograph, and what difference has it made 
in the lives that we see in that picture? 

Mrs. MARCINIAK. Look at the picture and tell me how many peo-
ple you see there? There is two, my son Zachariah who gave his 
life, and there is me, and I almost gave mine. The reason I sur-
vived I feel is to right the injustices that are going on. Wisconsin 
didn’t have a law. If you think the pain of losing a child at the time 
is the worst you could ever feel, by having the law that you believe 
tell you that he wasn’t a victim was worse. The pain that I feel 
today and I will for the rest of my life is tripled because of that, 
because the law told me my son didn’t exist. 

I took care of my son while he was inside of me. We waited for 
him. We decorated his nursery. We named him before he was born. 
We have the right for justice, and that is what we are begging for 
you to do. Stop letting these unborn victims die in vain. 

Mr. CHABOT. Thank you very much. 
Mr. NADLER. Mr. Chairman. 
Mr. CHABOT. Mr. Nadler. 
Mr. NADLER. Could you give us some idea as to the scheduling 

of this bill? The hearing I assume is basically over. 
Mr. CHABOT. The hearing is going to be concluded. 
Mr. NADLER. Do you anticipate a Subcommittee and a full Com-

mittee markup? Do you anticipate that we will have floor action be-
fore the August recess? 

Mr. CHABOT. We will have to consult with the Chairman of the 
overall Committee, and we will certainly let the minority side know 
what our thinking is. At this time, we don’t have a date set. 
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Mr. NADLER. I ask for unanimous consent, Mr. Chairman, that 
all Members have 5 legislative days to revise and extend their re-
marks and submit additional materials for the record. 

Mr. CHABOT. Without objection. If there is no further business to 
come before the Committee, we are adjourned. 

[Whereupon, at 3:50 p.m., the Subcommittee was adjourned.] 
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STATE UNBORN VICTIMS LAWSSTATE HOMICIDE LAWS THAT RECOGNIZE UNBORN 
VICTIMSNATIONAL RIGHT TO LIFE COMMITTEEJUNE 23, 2003

[latest version always posted at http://www.nrlc.org/Unborn—victims/
Statehomicidelaws092302.html] 

FULL-COVERAGE UNBORN VICTIM STATES (15) 

(States With Homicide Laws That Recognize Unborn Children as Victims 
Throughout the Period of Pre-natal Development) 
Arizona: The killing of an ‘‘unborn child’’ at any stage of pre-natal development 

is manslaughter. Ariz. Rev. Stat. § 13–1103 (A)(5) (West 1989 & Supp. 1998). Also 
to be read with Ariz. Rev. Stat. § 13–702(c)(10). 

Idaho: Murder is defined as the killing of a ‘‘human embryo or fetus’’ under cer-
tain conditions. The law provides that manslaughter includes the unlawful killing 
of a human embryo or fetus without malice. The law provides that a person commits 
aggravated battery when, in committing battery upon the person of a pregnant fe-
male, that person causes great bodily harm, permanent disability or permanent dis-
figurement to an embryo or fetus. Idaho Sess. Law Chap. 330 (SB1344)(2002). 

Illinois: The killing of an ‘‘unborn child’’ at any stage of pre-natal development is 
intentional homicide, voluntary manslaughter, or involuntary manslaughter or reck-
less homicide. Ill. Comp. Stat. ch. 720, § § 5/9–1.2, 5/9–2.1, 5/9–3.2 (1993). Ill. Rev. 
Stat. ch. 720 § 5/12–3.1. A person commits battery of an unborn child if he inten-
tionally or knowingly without legal justification and by any means causes bodily 
harm to an unborn child. Read with Ill. Rev. Stat. ch. 720 § 5/12–4.4. 

Louisiana: The killing of an ‘‘unborn child’’ is first degree feticide, second degree 
feticide, or third degree feticide. La. Rev. Stat. Ann. § § 14:32.5 – 14.32.8, read with 
§ § 14:2(1), (7), (11) (West 1997). 

Michigan: The killing of an ‘‘unborn quick child’’ is manslaughter under Mich. 
Stat. Ann. § 28.555. The Supreme Court of Michigan interpreted this statute to 
apply to only those unborn children who are viable. Larkin v. Cahalan, 208 N.W.2d 
176 (Mich. 1973). However, a separate Michigan law, effective Jan. 1, 1999, provides 
felony penalties for actions that intentionally, or in wanton or willful disregard for 
consequences, cause a ‘‘miscarriage or stillbirth,’’ or cause ‘‘aggravated physical in-
jury to an embryo or fetus.’’(M.C.L. 756.90) 

Minnesota: The killing of an ‘‘unborn child’’ at any stage of pre-natal development 
is murder (first, second, or third degree) or manslaughter, (first or second degree). 
It is also a felony to cause the death of an ‘‘unborn child’’ during the commission 
of a felony. Minn. Stat. Ann. § § 609.266, 609.2661– 609.2665, 609.268(1) (West 
1987). The death of an ‘‘unborn child’’ through operation of a motor vehicle is crimi-
nal vehicular operation. Minn. Stat. Ann. § 609.21 (West 1999). 

Missouri: The killing of an ‘‘unborn child’’ at any stage of pre-natal development 
is involuntary manslaughter or first degree murder. Mo. Ann. Stat. § § 1.205, 
565.024, 565.020 (Vernon Supp. 1999), State v. Knapp, 843 S.W.2d 345 (Mo. 1992), 
State v. Holcomb, 956 S.W.2d 286 (Mo. App. W.D. 1997). 

Nebraska: The killing of an ‘‘unborn child’’ at any stage of pre-natal development 
is murder in the first degree, second degree, or manslaughter. Neb. Rev. Stat. § 28–
391 to § 28–394. (2002) 

North Dakota: The killing of an ‘‘unborn child’’ at any stage of pre-natal develop-
ment is murder, felony murder, manslaughter, or negligent homicide. N.D. Cent. 
Code § § 12.1–17.1–01 to 12.1–17.1–04 (1997). 

Ohio: At any stage of pre-natal development, if an ‘‘unborn member of the species 
homo sapiens, who is or was carried in the womb of another’’ is killed, it is aggra-
vated murder, murder, voluntary manslaughter, involuntary manslaughter, neg-
ligent homicide, aggravated vehicular homicide, and vehicular homicide. Ohio Rev. 
Code Ann. § § 2903.01 to 2903.07, 2903.09 (Anderson 1996 & Supp. 1998). 

Pennsylvania: An individual commits criminal homicide in the first, second, or 
third-degree, or voluntary manslaughter of an ‘‘unborn child’’ if the individual inten-
tionally, knowingly, recklessly or negligently causes the death of an unborn child. 
18 Pa. Cons. Stat. Ann. § § 2601 to 2609 (1998) ‘‘Unborn child’’ and ‘‘fetus.’’ Each 
term shall mean an individual organism of the species Homo sapiens from fertiliza-
tion until live birth.’’

South Dakota: The killing of an ‘‘unborn child’’ at any stage of pre-natal develop-
ment is fetal homicide, manslaughter, or vehicular homicide. S.D. Codified Laws 
Ann. § 22–16–1, 22–16–1.1, 22–16–15(5), 22–16–20, and 22–16–41, read with § § 22–
1–2(31), 22–1–2(50A) (Supp. 1997). 

Texas: Under a law signed June 20, 2003, and effective September 1, 2003, the 
protections of the entire criminal code extend to ‘‘an unborn child at every stage of 
gestation from fertilization until birth.’’ The law does not apply to ‘‘conduct com-
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mitted by the mother of the unborn child’’ or to ‘‘a lawful medical procedure per-
formed by a physican or other licensed health care provider with the requisite con-
sent.’’ (SB 319, Prenatal Protection Act) 

Utah: The killing of an ‘‘unborn child’’ at any stage of pre-natal development is 
treated as any other homicide. Utah Code Ann. § 76–5–201 et seq. (Supp. 1998)and 
UT SB 178 (2002). 

Wisconsin: The killing of an ‘‘unborn child’’ at any stage of pre-natal development 
is first-degree intentional homicide, first-degree reckless homicide, second-degree in-
tentional homicide, second-degree reckless homicide, homicide by negligent handling 
of dangerous weapon, explosives or fire, homicide by intoxicated use of vehicle or 
firearm, or homicide by negligent operation of vehicle. Wis. Stat. Ann. § § 939.75, 
939.24, 939.25, 940.01, 940.02, 940.05, 940.06, 940.08, 940.09, 940.10 (West 1998). 

PARTIAL-COVERAGE UNBORN VICTIM STATES (13) 

(States with Homicide Laws That Recognize Unborn Children as Victims,But only 
During Part of the Period of Pre-natal Development) NOTE: These laws are gravely 
deficient because they do not recognize unborn children as victims during certain 
periods of their pre-natal development. Nevertheless, they are described here for in-
formational purposes. 

Arkansas: The killing of an ‘‘unborn child’’ of twelve weeks or greater gestation 
is capital murder, murder in the first degree, murder in the second degree, man-
slaughter, or negligent homicide. Ark. Stat. Ann. § 5–1–102(13)(b)(i)(a), read with 
Ark. Stat. Ann. § § 5–10–101 to 5–10–105. (A separate Arkansas law makes it a bat-
tery to cause injury to a woman during a Class A misdemeanor to cause her to un-
dergo a miscarriage or stillbirth, or to cause injury under conditions manifesting ex-
treme indifference to human life and that results in a miscarriage or stillbirth. Ark. 
Stat. Ann. § 5–13–201 (a)(5)(a)). 

California: The killing of an unborn child after the embryonic stage is murder. 
Cal. Pen. Code § 187(a) (West 1999) 

Florida: The killing of an ‘‘unborn quick child’’ is manslaughter, a felony of the 
second degree. Fla. Stat. Ann. § 782.09 (West 1999). The killing of an unborn child 
after viability is vehicular homicide. Fla. Stat. Ann. § 782.071 (West 1999). 

Georgia: The killing of an ‘‘unborn child’’ after quickening is feticide, vehicular fe-
ticide, or feticide by vessel. Ga. Code Ann. § 16–5–80 (1996); § 40–6–393.1 (1997); 
and § 52–7–12.3 (1997). 

Indiana: The killing of ‘‘a fetus that has attained viability’’ is murder, voluntary 
manslaughter, or involuntary manslaughter. Indiana Code 35–42–1–1, 35–42–1–3, 
35–42–1–4. 

Massachusetts: The killing of an unborn child after viability is vehicular homicide. 
Commonwealth v. Cass, 467 N.E.2d 1324 (Mass. 1984). The killing of an unborn 
child after viability is involuntary manslaughter. Commonwealth v. Lawrence, 536 
N.E.2d 571 (Mass. 1989). 

Mississippi: The killing of an ‘‘unborn quick child’’ is manslaughter. Miss. Code 
Ann. § 97–3–37 (1994). 

Nevada: The killing of an ‘‘unborn quick child’’ is manslaughter. Nev. Rev. Stat. 
§ 200.210 (1997). 

Oklahoma: The killing of an ‘‘unborn quick child’’ is manslaughter. Okla. Stat. 
Ann. tit. 21, § 713 (West 1983). The killing of an unborn child after viability is 
homicide. Hughes v. State, 868 P.2d 730 (Okla. Crim. App. 1994). 

Rhode Island: The killing of an ‘‘unborn quick child’’ is manslaughter. The statute 
defines ‘‘quick child’’ to mean a viable child. R.I. Gen. Laws § 11–23–5 (1994). 

South Carolina: The killing of an unborn child after viability is homicide. State 
v. Horne, 319 S.E.2d 703 (S.C. 1984); State v. Ard, 505 S.E.2d 328 (S.C. 1998). 

Tennessee: The killing of an unborn child after viability is first-degree murder, 
second-degree murder, voluntary manslaughter, vehicular homicide, and reckless 
homicide. Tenn. Code Ann. § 39–13–201, 39–13–202, 39–13–210, 39–13–211, 39–13–
213, 39–13–214, 39–13–215 (1997 & Supp. 1998). 

Washington: The killing of an ‘‘unborn quick child’’ is manslaughter. Wash. Rev. 
Code Ann. § 9A.32.060(1)(b) (West Supp. 1999). 

CONFLICTING STATUTES 

New York: Under New York statutory law, the killing of an ‘‘unborn child’’ after 
twenty-four weeks of pregnancy is homicide. N.Y. Pen. Law § 125.00 (McKinney 
1998). But under a separate statutory provision, a ‘‘person’’ that is the victim of a 
homicide is statutorily defined as a ‘‘human being who has been born and is alive.’’ 
N.Y. Pen. Law § 125.05 (McKinney 1998). See People v. Joseph, 130 Misc. 2d 377, 
496 N.Y.S.2d 328 (County Court 1985); In re Gloria C., 124 Misc.2d 313, 476 
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N.Y.S.2d 991 (N.Y. Fam. Ct. 1984); People v. Vercelletto, 514 N.Y.S.2d 177 (Co. Ct. 
1987).
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RESPOSNSE SUBMITTED BY REPRESENTATIVE STEVE KING 

I would like to respond to the opening statement made by the Ranking Member 
from New York, Mr. Nadler and refute some of his unfounded accusations. 

Several of my colleagues, including Ranking Member Nadler in his opening state-
ment, take exception with the fact that this bill would consider a fetus, embryo, or 
zygote as a person and a victim of a crime. This bill uses the term ’child in utero’ 
and defines it as ‘‘a member of the species homo sapiens, at any stage of develop-
ment, who is carried in the womb.’’ (H.R. 1997, page 4, lines 21–25) They claim that 
this definition gives an unborn child status as a person and is therefore at odds with 
the Supreme Court decision in Roe v. Wade, that this bill is just an attempt to un-
dermine a woman’s ’right to choose’, and that the use of this definition will lead to 
further legislation infringing on women’s constitutional protections. However, it ap-
pears that none of these dire consequences were of concern to Mr. Nadler, Mr. Con-
yers, Mr. Scott, or Mr. Watt when they voted for The Innocent Child Protection Act 
of 2000 on July 25, 2000. (Congressional Record - House, July 25, 2000, page H6841) 
That bill contained the term ’child in utero’ and defined that term using the exact 
same language with which it is defined in the resolution before us now. What has 
changed? 

Opponents who say The Unborn Victims of Violence Act violates the principles set 
forth in Roe are simply wrong. We are not mired in the ‘‘back alleys of the abortion 
debate’’ as Mr. Nadler contends. We are not ‘‘playing abortion politics.’’ We are pro-
tecting the unborn children that women have chosen to bring into this world. The 
Act itself specifically exempts any conduct relating to an abortion, both by medical 
professionals and the mother herself. 

In his opening statement, Mr. Nadler says that in its decision in Roe ‘‘[t]he Court 
clearly said: the unborn have never been recognized in the whole sense, and con-
cluded that ’person’, as used in the Fourteenth Amendment of the Constitution, does 
not include the unborn.’’ (internal quotations omitted) What he fails to add is that 
The Court also explicitly stated that it was not resolving ‘‘the difficult question of 
when life begins.’’ (410 U.S. at 159) The court may have said that unborn children 
are not persons in the whole sense, but there is nothing in Roe that prohibits Con-
gress from recognizing the lives of unborn children outside of the context of a wom-
an’s right to an abortion as specifically defined in that case. In fact, fifteen states 
already have laws that would protect unborn children throughout the entire period 
of prenatal development and another thirteen recognize unborn children as victims 
during part of their prenatal development. Unborn children are routinely recognized 
as persons for the purposes of inheritance and tort injury, and there is no reason 
why they cannot be recognized as persons in this context as well. 

Mr. Nadler and company claim that this is just the first step in a path that would 
eventually lead to banning abortion. That could not be further from the truth. This 
act would exempt a pregnant woman from any harm to her own unborn child as 
a result of her own actions. This in no way infringes on a woman’s freedom. While 
I would not object to making abortion illegal once again, and I would support limita-
tions on the behavior of a woman when that behavior infringes on her child’s 
unalienable right to life, these areas are simply not at issue in this bill. 

The Roe decision was based on a woman’s right to privacy, preventing the state 
from interfering with her right to make personal reproductive decisions. Thugs and 
batterers have no such right. Mr. Nadler and my other colleagues opposing this bill 
tout a woman’s ’right to choose’ an abortion, but women also have the right to 
choose to have a child. While they claim to support this proposition, they would 
deny that a child a woman has chosen to carry is a person. Once a woman has cho-
sen to have a child, no one can take this right away from her, and the federal law 
should reflect this, punishing those who take the life of an unborn, but nonetheless 
loved and valued, member of a family. 

I am unsure how the Innocent Child Protection Act that many of my colleagues—
including the gentleman from New York—supported, can be devoid of the same evil 
intentions and catastrophic outcomes as have been attributed to the Unborn Victims 
of Violence Act. Perhaps it is because the former bill aligned with the ideological 
priorities of those who sit across the aisle more conveniently than the latter. What-
ever the reason for this discrepancy, such doomsday predictions are as unfounded 
in this case as they would have been in July, 2000. We will not execute a pregnant 
woman, regardless of the heinousness of her crime, because we know that her 
‘‘fetus’’ is a unique human being with the full rights of personhood. The current bill 
is about protecting innocent ’children in utero’ as well—children who have no less 
need for protection from harm than do the unborn children of women convicted of 
crimes and sentenced to death. 
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Mr. Nadler further contends that this bill ignores the ‘‘truly grotesque crime 
against the woman’’ carrying the child. Once again, this is not true. We already 
have numerous laws punishing assault, battery, and murder. This bill would aug-
ment these crimes, which already exist to protect women, by also making the same 
behavior criminal with respect to the unborn child. 

Mr. Nadler appears to be more concerned with protecting the criminals who would 
commit these crimes than the unborn children injured and killed by them. He cor-
rectly points out that an attacker would not even need to know that a woman was 
pregnant to be punished under this law. However, the settled legal principle of 
transferred intent makes it unnecessary that an attacker know of the child’s exist-
ence to be punished. If a person commits a crime with the intent to injure Victim 
A, but instead injures Victim B, that person’s intent to injure A is transferred to 
B, and the person is held responsible for B’s injuries. Any person who attacks a 
pregnant woman with an intent to injure her is therefore responsible for the injuries 
to her unborn child. Would Mr. Nadler really require a woman to tell her attacker 
she is pregnant if she wants to protect her child? This would be a preposterous im-
position and would violate a woman’s freedom and privacy more than anything in 
the bill we are considering today. 

Mr. Nadler has challenged the commitment of those who support this bill to pro-
tecting women. He asks why we are ‘‘short-changing funding for the Violence 
Against Women Act.’’ He knows as well as any other member of this committee that 
the appropriations process is about the distribution of limited funds. Tough choices 
must be made. The fact that a majority of the House has not seen fit to appropriate 
the full amount requested for this program does not mean we are ignoring the issue 
of violence against women or choosing to fight symbolic battles rather than helping 
women. In fact, this bill would be an additional deterrent to anyone considering 
committing violence against a woman, and has the added benefit of not requiring 
additional appropriations. This bill contributes to the prevention of and punishment 
for violence against women. 

Mr. Nadler has also asserted that ‘‘homicide is the leading killer of young women, 
pregnant or not. . . .’’ This is false. While homicide is a leading killer of young 
women, accidents are the leading cause of death for young women ages twenty to 
thirty-four. Homicide is the second most frequent cause of death for women ages 
twenty to twenty-four and the fifth-leading cause of death for women ages twenty-
five to thirty-four. The homicide rate for pregnant women is greater than the homi-
cide rate for all women. (source: NOW website) While I do not dispute the fact that 
this is a serious problem, this issue is too important to let rhetorical flourish take 
precedence over truth. 

Mr. Nadler and others have accused those of us who support this bill of ‘‘playing 
abortion politics’’ and fighting a ‘‘battle in a war of symbols.’’ We are not playing 
politics. This is not symbolic. This is about the real goal of protecting unborn chil-
dren from violence committed against them and their mothers. This is about pun-
ishing those who would injure or take the life of a child whom a woman has chosen 
to bring into this world.
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