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PREFACE.

[ feems ftrange when all
Perfons are prepoflefled
with an Opinion, that
Hiftory, in.the moft li-
mited Senfe of theWord, isa Know~
ledge of the greateft Importance,
any {fhould confider that Part of it
which relatesto the Laws and Con~
ftitution of the Government under
which we live, as a Learning ra-

T Az ther



PREFACE.

*ther curious than beneficial ; for, a
Narrative of the little Skirmithes
of our Forefathers with one ano-
ther, or their Neighbours, yields
neither Diverfion, nor Inftru&ion
to the Reader : and however the
more pompous Relations of great
Battles, and the Conquefts of Fo-
reign Countries, may divert or a~
mule, yet they can ferve for Di-
re&ions or Examples to few, very
few Perfons; and I fear miflead a
* much greater Number with falfe
Notions of Grandeur and Honour:
Whereas the other is really necef-
fary to all who defire to know (as
all oughr) what is right and whatis
wrong in publick Affairs. The Dif-
‘ficulties that obftru&t the obtain-
ing this Knowledge by Reafoning
only, and the Incapacity of the
many todifcern the (inncxion be-
twixt felf-evident Truths, and the
more remote Con[equenccs thacare

drawn




PREFACE.

drawn from them makes a regular
Deducion of Fa&s (which all are
capable of comprehending) the
moft univerfal Ground of Judging.
This guides the lefs rational Part
of Mankind, and gives the more
thinking the Pleafure of feeing
their own Schemes reduc’d into
Practice, illuftrated and verify’d
by immemorial Ufage. It may
not alfo be amifs to obferve, that
this Kind of Learning muft in
. thisKingdom anfwer an End more
univerfally fought, I mean Pro-
fic at leaft, as well as any other,
becaufe it is really more ufeful.
Since ’tis our Happinefs to live
in a free Country, where we are at
Liberty to enquire into the Limits
of the Magiftrates Power, and the
Peoples Obedience, and (all having
a Share in the Legiflature) few (if
"any) Bills of Moment have been
ever propos’d, on which before
: A3 they

i .
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they pafs’dintoA&s private Perfons
have not only by Words, but even
in print offerd their Reafons for,
or againft them. Now, of all the
numerous Queftions that yet have
arifen concerning our Conftitution,
or that ever can arife, ’tis impof-
fible any fhould be well difcufs’d,
muich lefs truly determin’d without
a thorough Knowledge of the an-
tient Laws and Government. Fur-
ther, will it not be always a ftrong,
and in many Cafes anunanfwerable
Reafon for'the continuing any A&
of Parliament, or the ena&ing any
new Law that may be proposd ; if
it can be prov’d to be reftorative of
our original Conftitution,which by
the Mutability of human Affairs, is
onlyia Form, and not in Subftance
without fuch Aid the fame it was?
On the other Side, if it thould be
madeappear, that fuch Bill changes
any effential, or indeed a material
' Part
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Part of that Form of Goverament
under which our Anceftors have
livid and flourifh’d, even in this
Kingdom above a thoufand Years;
and which théy, not without great
and bloody Struggles, have tranf-
mitted to us their Pofterity: Will
any honeft Man, I fay, be for break-
ing that which has been found by
the Experience of fo many Ages
(the beft Teft of its Goodnefs) fo
adapted and fitted to the Benefit of
.the whole? Nay, will agy prudent
Man knowingly attemptthis 2 fince
it can never be the real Intereft of
any one, becau(é, howeverthe View
of prefentAdvagtages tothemfelves

: - may delude and miflead particular

Perfons, asthe Majority of the Peo-
«can never have any Intereft but
that of the publick; they. will ever.
oppofe,  and' confequently sithér
prevent, orundo fuch Innovations..
Our Hiftorians indeed give us In-
A 4 ' ftances
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ftances enough of fuch Iniquities
prevailing ; but withal fuggeft this
comfortableR emark,that they ever
prov’d little to the A¢tors Advan-
tage, and but of fhort Duration. To
our Profeflion this Kind of ‘Learn-
ing is not only ufeful, but moft ne-
ceflary ; for that much of the Saxon
Lawis mcorporatcd into our Com-
mon Law we are aflurd by ~ood
Authority*; and tis confefs’ d b all,
that many of the Aéts pafled after
the Noiman Invafion before Hen

the Third’sMagna Charta (whence .

ourStatuteBooks begin)are nowalfo
- in Force under that Denomination.
Magna Chartaitfelf, and thofeAé&s
we commonly . dlﬁmgulfh by the
ppellation of the old Statutes (the
leafg voluminous, but the moft ma-
terial Part of our Statute Law) are
all built on, or relate to the Ufages

- iy

* Vaughan's Reports, p 358,

of




PREFACE.

of thofe remote Ages. How is it
then poffible tounderftand theR ea-
fon of thelargeft, and moft impor-
tant Part of our Law, withoutbeing
acquainted with the Antiquities of
ourCountry? NowLaw and Reafon
being the fame Thing diftinguifh’d
by differentNames,as tis confiderd
‘in different Views ; to determine a
Point of Law by Authority only
without giving a Reafon, feems as-
improper, as if one to prove the
Truth of fome Mathematical Pro-
pofition, fhould without furtherAr-
gumentation cite the Authority of
Euclid : For in my Apprehenfion,
’tis in the Law as in the Mathema-
ticks; we read our Cafes as we do
their Propofitions, not to conclude
by their Authority, that’tis thus, or
thus; but to aflift ourfelves in rea-
foningwell on thofeSubjeés,and by
the Obfervations of others colle&
what is Truth, Therefore the Wri-
: tings
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tings of the Learned ought to be
thoroughly ftudy’d, fince no one
- without fach Afhftance can poffibly

* attain fo great a Share of Know-
ledge as with it: but if any fhould
be contented with a mechanical
Skill inLaw by Authority only,even
yetis this Learning neceffary; for
there are a very great Number of
Cafes which mayoccur in the courfe
of Pra&ice, on which without it
(Authorities being dubious) no O-
pinion can be given. For Example, .
it has been queftion’d, whether the
Bifhops had a Right to vote in ca-
pital Cafes, and to be try’d as the
Temporal Lords, by the Houfe of
Peers. hadthe Nature of Baronages
‘and Peerages been rightly ftated
this never would.have Ecen doubt-
ed; and I truft hereafter neverwill,
If then the Antiquitiés of ourCoun-
try are worth knowing, ’twill be
furely confefled, that Part which

relates
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relates to the Legiflature is.emi-
nently fo; the Importance there-
fore of the Subject.feems to fuper-
fede all Apologics for an Attempt
to illuftrateit,nay perhaps, it makes
it the Duty of all Perfons to contri-
bute what they can to fo grcat fo
good an End.

. It may feem an extravagant Po-
fition to fay, that the prefent Con-
ftitution of our Legiflature is built
on the fame Principles, and hasun-
dergone no other Change than
what the Alterations of Time has
wrought in our Circumftances, |
made neceflary to preferve its Fun-
damentals; asthat inold German
was, if not from the firft planting
of that Country, at.leaft from the
firft Accounts we haveof it, which
are fixteen huadred Years old but
as to this, theConftitution myy be
mmpar’d with: our Language, the
pmfmtDmle& bcmg {o widely dif-

ferent
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ferent from what it was fo many-
Ages fince, *tis {carce credible that
it has receivid no other Changes,

but what fuch a Length of Time

neceflarily works in all : And yet,
whoever will, gradually afcending,

sead Books of every Age to the old-

eft of our Saxon Monuments, will

not be fenfible of the Change. So

fares it as to the Conftitution in ge-

neral, and that of our Legiflatarein

particular, when the Times and

Caufes of the feveral Changes that_
have happen’d in it, come to be

ranged in due Order (which fo far

as it concerns the Legiflature, is

aim’d at in the enfuing Sheets) all

appears (or I'm much deceived)

eafy, coherent, and natural.

Some ‘Readers may think the
two firft Chapters of the enfuing
Effay are not neceflary to the clear-
ing the Subje@s here.treated of;
and thisIthe rather fuppofe,becaufe

: in
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in the firft Defign they were no
Part of it; but a better Infight into
the Subjeét convinc’d me, that they
were not only ufeful, but effential 5
and I'm confident, every Readeron
due Confideration of the whole will
think fo: ForAuthority and Reafon
both concurin convincing us, that
the Germans carry’'d their own
Form of Government from Ger-
many into theirConquefts, and that
the Saxons fettled the like here.
. AsI have by Citations at the
Bottom of the Page not only
‘vouch’d Agthorities where Au-
thorities were proper, but alfo on
other Occafions honeftly acknow-
ledg’d what 1 have borrow’d from
printed Books ; fo muft] here own,
though I can find noWords ﬁrong
enough to exprefs my Senfe of it,
one of the many great Oblmatlons
of thisNaturethatI haveto my ex-
cellent and moft learned Friend Va-
C thaniel
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thansel Psgor, Elq; He firft obferv’d
to me the Neceffity of being ac-
quainted with the Feudal Law, for
the obtaining a perfet Knowledge
- of our own, and kindly permitted
me to read fome of his excellent
MSS. on that Law: From them I
have borrow’d many Things con-
cerning the Feudal Law ; which
Treatifes not being in print, it
fee’d more proper here to ac-
knowledge in general, than by
particular References to Books the
Reader cannot turn to.

Thefe Sheets are called an Ef
fay, becaufe I would be underftood
througheut the whole to propofe,
and not to determine; and the
Reéaders are defird fotounderftand
what is faid, even where, to avoid
the naufeating them with the con-
tinual Repetition -of Hypothetical
Particles, ’tis not fo expre(s’d. This
Deference to their Judgments, arﬁd

' the
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the Obfcurity of the Subjeét will,
I prefume, with candid ‘Perfons,
not to mention others, be my Ex-
cufe for any Miftakes that may be
committed; and therather, becaufe
.as the Difcovery of T'ruth has been
fincerely aim’d at, I wifh they may
give Occafion to fome Perfon more
capable of treating this Subject in
an exaG&ter Manner; nor fhall any
one be more ready than my felf to
give up whatever I've wrote which
fhall appear to be untrue; for I
am as unwilling to perfilt in Ex-
rors, as I can be capable of falling
into them, -. |

CON-
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Of tlée State of Ein;op‘é, and par- -~
sscularly of the Form of Govern-
ment in Old Germany ; zbe fub-
duing the Wefiern Province of
the Roman Empire by the Nor-
thern Natsons ; the Orsginal of all
the European: Monarchies, Par-
liathents, and the Feudal Law.

ALL the Earﬁbean Goveanl'ln- All Eu-

) ; i rope was

il ments confifted originally rope
of few Perfons, contain’d Ziogy

| fmall Diftricts of Land ; and imso fmalr

I within the Compafs of ¥4
what we now think hard-

ly fafficiently extended to compofe one

Kidgdom,
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Kingdom, we find many Princes digrii+

fy’d with the Title of King: Thus, not
to mention others, we read that there

‘were in Italy Kings of Rome, Alba, He-

truria, ©c. And tho’ thefe and the

Moft of
them were
redaced
sunder the
Roman
Govern-
ment.

like States were antiently ftyled King-
doms, yet if we were to fpeak of them
according to the prefent Acceptation of
the Word, -and Notions of Things, ‘we
fhould rather call them Clans or Septs ;
Yor with refpe& to the Extent of Ground,

“the Number of Subje&s, and the Power

of the Superiors, they refemble more
the Highland Lords in the North Part
‘of this Ifle, or the old Tains in Ireland,

than theé prefent Luftre or Power of

Kings. .

"Igl:e Romians (’twas a natural Confe-
quence of the Circumftances of thofe
Times) whilft they were a free State,
extended their Command over great part
of Africa, and Afia, and all Europe ;
(Britain, Germany, and the more Nor-
thernProvinces oniy excepted.) As their
Empire encreas’d, {o did their Vices, and
the Corruption of the People, which -
gave Cefar2, whofe Youth had been fpent
in the moft fcandalous and abandon’d
manner, a favourable Opportunity to ef-
fe@ what Catiline had aim’d at befose, I

# Vid. Suetonimmn in vita Cefaris.
&

meaw
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theath the reducing that Empiré under his Thar inro
own Power. As Catiline's failing left [, )"
his Attempt branded with the odious cCafar.
Name of a Confpiracy, which his Ad-
verfaries moft juftly impos’d on it; fo -
Cefar’s Succefs made Pofterity call his
Rebellion by the fpecious, but improper
Name he himfelf gives it in his Commen-
taries, of a Civil War. That he efta-
blithed Tyranny, and that it continued
long after in the Roman Empire, is too
wejl known to be farther infifted on.
- Whilft all the reft of Europe (for Bri- The Ger-
tain, after theChange of the Roman Go- P25 1"
vernment, was fubdu’d) groan’d under the eir Li-
gallingY oke of Tyranny and Oppreffion, éerry.
Germany (under this Appellation T acizus,
Paulus Warnefridus, and others, com-
prechend the Northern Nations b, for
they come ffom one common Stock ¢ )

referved its native Liberty, and proba-

ly the felf-fame Goverament that was
eftablithed when thofe Countries were
firft planted; and then, as now, twas The con:
divided into many States, all indepen- fitution of
dent one of anether? ; few, very few |’ c,.
only, were under Kings, and but two of vern-
thofe were abfolute Monarchs ©. "It the 7

b Craig; de Feudis 19. Verftegan 156.

¢ Grotii proleg. ad Hiftor, Gothotum, 22.
4 Cefar de Bell. Gal. lib.6. c.21. .
¢ Tacit. Ger. c. 43,44, & 7.

B2 ether
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other Provinces there were Superiors,
diftinguifh’d in the Lazin Authors; from
whom we have the Account of their o-
riginal Government, by the Name of
Princes, in Latin, Principes ¥y which
Word denotes no more than the Firft,
nor, as to the Roman Affairs, durin
the Commonwecalth, is it to be foun
in any other Acceptation. Thus Prin-
ceps Semariis does not denote the Ru-
ler or Tyrant of the Senate, but onl
the Perfon who had the firft Rank in it.
Under the Emperors, even fo low as77re-
jan, (and lower we need not look, for
tis only neceffary to know what Senfe
Tacitus ufes the Word in) we find the
Word Princeps ufed by his intimate
Friend Pliny, in his Panegyrick or T74-
Jan, in alike Senfe : Hic regnum ipfum,
queque alia captivitas gignit, arcet ac
Submovet, fedemque obtinet primcipis,
ne fit domino locus 8. And in the fame
- Panegyrick, in another Place, he has this
Expreflion, Scis ut funt diver(a natura
dominatio © principatus, ita now aliis
effe principem gratioremy quem qui
maxime Dominum gravestur®.

The Princes amongft our German An-~
ceftors obtain’d their Dignity by Ele-

.. £ Tacit. Ger. & Cafar, ubi fupra,
8 Pag. 328,

k Pag. 319, '
étion,



[ 5]

:@&ion, and their Authority confifted ra- -
ther in perfuading than commanding ; in
- Affajrs of little Confequence the Princes
determined; in thofe ofgreat, the whole
"Nation; who for the exercife of this
Power, and to confult of their own
eommon Good, met at ftated times
arm’d. At thefe Meetings were all great
" Affairs fettled, Princes chofenk, and
- thofe who had been guilty of Crimes
might be accufed!: Here alfo were the
- Youth, when grown to Mans Eftate,
proeduced, and bz giving them Arms,
advanced into the Rank of military
Perfons™. ’

The Territories of each Nation were
divided into feveral Cantons®, which
were afterwards call'd Counties °, where
the Princes adminiftred Juftice, and com-
-gofed Controverfies, but not folely or
' by their own Authority, for 100 of the
common fort were aflociated to them,
“to give them both Advice and Autho-
rityP. The Princes alfo annually affigned
Lands to the People, according to their
T'ribes and Families, to be by the Indj-

i Tacit. Ger. c.12.

k Tacit. Ger. c. 11.

! ldem c. 2.

m Idemc 13.

n Tacit. Ger, paffim.

¢ Grotius de Antiq. R. P, Batavorum 62.
P Tacit.Ger. c. 12. Cafar ubi fupra,

B3 viduals
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viduals poffefs’d for one Year and nq
longera. Thefe were afterwards by them
portion’d out to their Slaves, to plough
and till, under a Referyation of part of
the produce of the Land; for in Ger-
many each Perfon’s Wife and Children
did the domeftick- Bufinefs of the Fa-
milyr. , :

In time of Peace the German Nations
had po common Superior of the fe-
wveral Cantons each Nation was divided
into, but on any War one was chofen,
with power of Life and Death, to com-
mand the Army*; in which the Indivi-
duals were ranked and placed in Troops,
-not. by Accident or Chance, but accor-.
ding to their Families and Kindreds:.
On the whole, what the moft learned
the late Bithop of Pererborough {ays of.
all Goveraments in their primitive Infti-
tution, is ftrictly true of thofe in Ger-
many: His Words are thefe, « And we
¢ find no other Obligation laid on them
¢ that were under the fame Govern-
¢ ment, but that they were to be
€ (cdppaxe) Affiftants to each other in
f¢ cafe of an Invafion from without, ox

¢ Czf. de B. Gal lib. 6. c. 20. & lib. 4. c. 2.
* Tacit. Ger. c. 24. C
¢ Cefar. de B. Gal. lib, 6. ¢, 31, -

¢ Tacit. Ger. ¢ 7. '
¢ a
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& a Rebellion arifing within the fame
¢ Kingdom . X
Tho’ the Romans branded our Ger- 1he o2

man Anceftors with the Name of Bar- Germans
barians, yet if we look ¢lofely into 30t fo bar-
things, we fhall find the Northern Na- bas been
tions had more reafon to retort that op- ™
r‘l:s)brious term : The Learned Grotins

very exactly drawn their Compari-
fon¥. -In this Place it may be fufficient to
remark, that tho’ the Romans certainl
exceeded them in all the Elegancies and-
Luxuries of Life,and alfo inthe Politenefs
of Manapers; yet in Benevolence to
Mankind, the great Virtue of human
Nature, this People excell’d the Romans.
‘We are exprefly told the Spaniards
found it more ecligible to live in Sub-
jection to thefe Northern Invaders, than
to the Romans*, and 'tis highly proba-
ble others did fo: And well they might ;
for as is already obferved, the greateft
Rigour ' they uled to Slaves, was only
reducing them to the ftate Farmers are
in at this time. Nay, one of the fineft
Genius’s that ever Rome bred, mentions
the difference of their Circumftances, as
if he thought them the happier of the
two. - : ‘

v Orig. Gentium Antiq. p. 261.

w In proleg. ad Hift. Gotho. p. 32, &c.
x Marianalib. 5. c. 1.

B 4 Libertas
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Libertas ultra Tanain Rbenumque
receffit,

Et totses nobis jugulo quefitanegatar,

Germanum Scythicumgue bonumy.

Germany and Rome  continuing, the

_rems effellsgne in a State of Li

of Liberty

and Sla-
very.

berg, the other of
Slavery, yield the moft illuftrious and
evident Proof of the Confequendes that
attend thofe Conditions. That great
City, which from fmall beginnings in a
free State, extended its Empire fo wide-
ly, that as Lsvy exprefles himfelf, it
labonr’d uuder its own Greatnefs : That
City, whofe Inhabitants," whilft ‘twas
free, notwithftarding its continual Wars,
multiplied fo faft, that it fent Colonies
into uﬁe remoteft Part of its far extended
Command; ‘when teduced to Slavery,
foon became depopulated, 4s didits Pro-
vinces: THho’ many means were tryed to
allore and compel the Inhabitants to
marry, yet they all proved ineffeCtual;
and well they might, for who would ex-
ert his Induftry in acquiring a Prop

that was unfecure, or get Children'who
could be certain of no other Inheritance
but Slavery, and were fure of that? .The
Strength of the Empire was not only

decay’d in Numbers, but more in Spirif ;

y Lucan lib. 7. lin, 243.

fos
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for Slavery debafes the Minds of Men;

“And it fares with Nationsas with private

Perfons; both by Oppreflion grow
ftupid and decline; even as'low as the
brutal part of the Creation, unlefs they
have Spirit enough to relieve them-
felves: And then the Caufes of their
Woe, as in Juftice they ought, and ever
will, meet with an ample Retribution.

" The Liberty in Germany produced
the fame Effe®s that it had done in
Rome, they multiplied, and being hem'd
in by Nations as free as themfelves,
the Sea, or the Roman Territories, and
thereby having no Opportunity of
fending Colonies in a peaceful Way,
were forced to do it in a military one.

For Mankind, like Waters, if pent u
in too narfow a Compals naturally b'r;ai
their Bounds, and overflow the adjacent
Country. o )

* This Increafe of Numbers amongft the 74 -
Northern ' Nations, tho’ it neceflitated ree o
them to difgorge themfelves, yet as G‘:fm;:,
none had a permanent Intereft in Land, aecefisazes
there feems to have been no Foundation :ﬁ:fg’,t_"‘
in Juftice or Reafon, to determine Who sies. -
were to leave their native Country, and
embark in the laborious and perilous At-
tempts of conquering new Habitations.

"Tis therefore highly probable, they all sow they
proceeded in appointing the Perfons that P";".“";
. R were n .mu"\
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were-to undertake thefe Expeditions, in

the fame or like manner that the Lom-

bards (a People of German Origin) did;

they by Lot decided who fhould go 3
Colonizing in a hoftile Mannerz. That

thefe Armies were form’d in the Man-

per we have already. defcribed to be

ufual in Germany, is a truth too obvi-

ous to need any Proof. C

The Gene- 10 the Genesal a twofold Superiority
ral kada may be ufefully remaik'd; firft that he
double Su- was Superior of the whole colle@ive
#7" Body ; fecondly that as the whole was a
confederate Force of different States, ox

at leaft of different Cantons, and the De-

. tachments of each led by Superiors of
their own, {o was he, as well as others,
Supetior over his own particular Follow-

ers; and that all the Power that the
General or any other was invefted with,

flowed only from the Good-will of the
Individuals, and was conferr’d by Ele-

&ion, is evident to any one who will

duly confider what we have already faid

of the Form of their Civil Government.

The Sele-  Many were the Irruptions of the
men#fi5 Northern Nations; and as the Imperial
Nasions in S€at wWas removed to Conflantinople, the
the weft of wretched Princes, that ruled this decay-
Enrope. ing Empire, took moft care to fecure the

z Paulus Warnefridus de Geftis L‘ongobardoruml,
€2
Parts
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Parts near the Place where they refided,
and confequently left the Weftern Pro-
vinces more expofed. - And as the In.
habitants were thinn’d, and thofe that
were left were debafed in Spirit, thefe
Invaders, tho’ ill armed and.worfe dif-
ciplined, with. lefs difficulty conquered
glrthc Wett of Eurogpe, than the Romans
did one Province from the Natives when
they were free. And at laft the Franks
and Normans fettled in Framce; the
Longobards,andafterwards the Normaens
in Italy; the Alans, Vandals, Suevi-
ans and Silingians firlt, and finally the
Goths in Spain®, and the Saxons in
England. All which Revalutions, how-
.ever amazing they may feem to fhort
fighted People, yet to thofe of any Pene-
tration will appear nothing more thanthe
natural, and asI think neceffary, Confe-
quence of the Liberty the Conquerors,
and Slavery the Conquer’d lived under. -

To underftand the manner how thefe
viGtorious People fettled themfelves, in
their refpeive Conquefts, which will
at once difclofe the Origin of all the
European Governments, and the fendal
w; I muft premife this Obfervation,
v1%. that by the Conqueft of the Land,
the Property of the whole was vefted in
the colle@tive Body of the People, and

a Ifidori Chronic, 733, Mariana, lib. 5. c. 5. .
- not
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The Pro- ot in):y one Perfon. And for the beg-
periyof she cer eftablithing this Truth, I will prov
Zand was-that the Right was lodged in them; anc
in the colglfo that that Right was by them enjoy-
,”;",}'—',f,"pd, purfucd, and executed.
Vitors. In order to fhew how the Right ftood,
The Proofs 'tiS to be obferved that thefe Adventu-
of this Pre--gers were not Hirelings, had no Pay as
“"  our Armies have, which confequently
are in the Nature of hired Servants, and
whatever they get they get for the Be-
nefit of their Pay-Malters ; but theirscon-
fifted of a voluntary Society, and were,
if I may ufe the Expreffion, Partnérs in
the Expedition ®: Fortho’ the General,
and other Chiefs were trufted with the
condu@ing them, in foch manner as
would anfwer the Ends they prol‘l)o-
fed; yet furely none can fuppofe they
left their Country where they were free,
and ventur'd their Lives without any
Pay, for no other End than the acqui-
ring a Property in the Land for their
Leagers, and nothing for themfelves, no
not a Habitation, without lofing that
Liberty, the German Nations always
rided themfelves fo much inc. Second-
y, in fa& the Land was parted amor;Fﬁ
the Individuals, and we read exprefly,

b Craig de Feudis 20. Mezaray in the Lives of Clo-
thaire II. and Philip Aug. :
¢ Vide Tacit. An, lib, 11, C. 16, &c.
that
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that Rvllo; our William the It. Anceftor,
honettly divided Normandy by Meafuire
amongft the People he ledd. ~ And this
Notion of every Individual’s having a
Right to a Share in all that was got by
‘War, continued long amongﬁ the
French ; of which I will mention one
very memorable Inftance, and that too
even when they were under the Govern.
ment of Princes dignified by the Wri-
ters of thofe Ages; and by us fince, - -
with the Title of Kings; ’tis this: A-
mongft the Plunder a Piece of Church-
Plate was takenj this the King had 2
Mind to reftore entire to the Church it
belong’d to, but one of the Soldiers in-
fifted on his Right to a Share of the
Plate, and with his Sword divided i¢,
and took Part. ‘Their King a Year af-
ter, took oecafiofr to quarrel with and
deftroy that Soldier; but his not doin
it then, evidently fhews, he did not
want Willy but Power to punifh the
A&ion; and that what the Soldier did,
was by the Ufages of that Nation, con-
fonant and agreeable to Right and Law®,

The Property of the conquerd Land 74 oo
being then in the whole colle@ive Body of /ity of pars-
the Conquerors, every Individual might 8% n-
be faid in our Law-Phrafe to be feized Fqpq.

" d Vide Bafnage on the firff Chapter of the Cuftms of
Normandy, &c. ¢ Mezaray, p. 3.

z per

’
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per my & per tout, and to have 4

Right to fome, tho’'an undertermined

Part: And as the Irruptions from the

- North did not proceed from any Luft of

Rule, but from Neceflity ; fo the plant-

ing, and mnot plundering the Countrzr,

was the end propofed: Therefore the

alcertaining this unfixed Intereft was nee
ceffary to their intended Settlement.

mwwas As the conquering Army was com-

dse.  poled of a rude and unpolith’d People

of {everal Nations, or at leaft of Derach-

ments . out of {cveral Cantons in the

fame, fo .was it the moft obvious and

natural Method, to proceed in the Diftri-

bution of the conquer'd Land, by affign-

ing to each diftinct People a certain %i-

ftri& of Land as their Portion, who

having lived together in their native

Country, and after. their leaving it af-

fociated under the immediate Conda of’

one and the fame Perfon, were planted

* together; that to ufe Taritus’s Expref

fion, mutua caritate Rempublicam eff-

cerent. ‘Thefe Apportionments found-

ed feparate and diftin¢t Governments in

their firft Inflitution, refembling in'all

Relpe&s the Cantons in .old Germany;

whencethe and not unlike the Princes of the Em-

i’::;@;”‘”?’ pire, and are the Fonndations of moft

proceeded. Of the Divifions of the Weftern Provin-~

ccs of Europe, whether they are diftin

: ; guifhed
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guithed by the Names of Principali-
ties, Dukedoms, Counties, or any o-
ther Denomination : And many Re-
mains of the antient Sovereignty of
the lictle States fhill fubfift, tho’ they
are in all Places, except Italy and
Germany, dcﬁr:gr’d. The Adminiftra-
tion of Juftice, the great Charaeriftick
of Sovereignty in thofe Days ¥, is yet,
according to thefe old Divifions, feveral
and diftin®. Hence ’tis that in -France
every County and Duchy (I fpeak of
the old ones) had, and yet have, a Par-
liament ; in §pasnz all their numerous
Kingdoms ‘have theirs, which they call
Cortes ; and in England, not to men-
tion the Royalties of the Palatimates,
every County has a diftind County
Court : All which, however they differ
now in Name and Power, ‘were, in their
firft Inftitution, one and the fame. And
fince the Decling of the County-Court,
the Judges have feparate Commiffions
for the Powers they execute in the fe-
_ veral Counties. l\_};r, is the military
Power lefs feparated, being in other
Countries lodg’d in Governours of the
feveral Provinces; and in ours in Lords
Lieutenants, whofe Commiffions for eve-
ry County are alfo feveral. :

. f Grotius de. A. Rep, Ba:, 61,
T . From
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.. From afcertaining the Property of eve-
ry People the Confederate Army was
compos’d of,. the next Step was the
Diftribution of thefe Divifions. We
have feen how in Germany Allotments

_ were made of feveral Portions of Lands

The E-
fate of
she firft
Proprie-
sors only

to the Individu_afs,_- according to their
Families and Kindreds, to be poffeffed
for the Space of a Year, and how the;
were afterwards portion’d out : Thefe
Conquerors proceeded therein according
tp the Ufages of their own native Coun-
try. ‘That they.did it at a geheral Meet-
ing, we may reafonably believe. Aand
it feems clear, that it was done alfo by
Families and Kindreds, not only from
what we have already obferv’d, butalfo
becaufe we find amongft the Lombards,
after they invaded Iraly, one of thgir
Chiefs infifted on having fome particular
Lineages and Families for the Inhabi-
tants of his new Dukedoms. .
The Intereft in the Lands fo affign’d
was but annual, and the Ufe or Percep-
tion of the Profits was onlygiven to the
Occupjers, the Properl;y remaining i
theDonors. Hence arofe the Diftin&ion
of Dominium directum, and Dominium
utile, the Chara&eriftick of Feuds:

8 Paulus Wcrr.e‘frid'ds'dc Getis Longo. 7@:.

Thefe
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" 'Thefe Allotments to particular Per- The ust of
fons are cal’d by the Authors who theWord
write in Latin, whillt they remain’d an- o, g
nual, or only for Term of Life, Bene- Feudum,
ficia; aName they were firft diftinguifh’d
by in the Reign of Clovis 2. This
Word yet is ufed, tho’ applied only to
Church Preferments. Afterwatds, as
*tis thought, firft in the Conftitution of
Charles the Grof3, in the Year 834.
Feudsb, in our Language, for ought ap-
pears, originally as now, Fees. Even
in the fame Senfe the Word is at this
Day ufed in common Parlance.

Thete is a vaft Variety of Opinions 7he Desis
amongft the Gloffarifts concerning the “ion of
Derivation of the Word Feud, which the peuq,
Reader may {ee in the Books referr’d to
in the Margin©. The moft rational Ac-
count that I have found of its Etymqlo-
gy, is that which deduces it from twb
old Zeutonick Words, Fee and O¢, or
Odd ; for d and ¢ are frequently inter-
chang’d in the German Tongue ; the
firft of which originally had the Signi-
fication it now has in common Ufe, the
lattet Word fignified Poffefflions: So that

verbally tranflated it means no more

» Dominici de Alodiis, c. 8.
5 Craig's Sov. of Scotland, 17. Domittici ¢, 15..
€ Somner of Gavelkind.

C . than
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than a Gift of Poffeflions?. Nor can the
writing of it at prefent Feudum be an
Objeétion to this Etymology, forin the
old Authors ’tis commonly wrote Feo-
duw ; and we in our Language flill write
Feofinent and Feoffze, tho the o is’
hardly founded in the Pronunciation.
whenser- W hether on the Diftribution of the
vicesof the Land any Service was expreflly referv’d,
veirwes, is mot determined by any Author of
Note ; but it feems. highly probable
that no Service was referv’d, becaule
the Allotments bemg given to the Pof-
feffor as a Member of a voluntary So-
ciety; to be held bae for aYear at moft,
fuch Refervation feems umneceflary ; for
why fhould the Dogors flipulate for a
Power to remove a Pofleflor, whom
they otherwife had a Right to deprive
of his Fee within the Space of a Year,
and 3t any Time by expelling him the
Society, or as we now call it, outtawing
_ the Panty. - '
What As thefe victorious People were Ger-
Form of - mans, and parted theis Lands according
ment the 10 the Methods prallifed in Germany,
German ’twill be naturalto fisppofe that chey efta-
sfaitinea blifhed a Government conformable te
incheir  that they had in their native' Country
Conquefis, :
2uef d Grotii Proleg. ad Hiftor. Goth. p. 20, Shilter de
Succef. Feud. Somuer of Gavelkind, 109. & in Glof-
fanio, Vide etiam Spelm, & Dufrefne in Gloffariis.

3 been
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been us'dts. And in Fack {6 they did; -
for their feveral Leaders prefided amongf{
their Followers, in the Adminiftration
of Juftice, in the fame manner that the .
Princes did in Germany. And as thefe Their mi-
were temporary Officers ¢, tho’ diftin- £/fraies
%]uifhcd by various and different Names, riou; pe-
the right underftanding which will much nomina-
contribute to the clearing what we fhall **
further fay on the Subject of this Effay,
therefore the Explication of them muft
be here attempted. Thefe Names may
be aptly divided into two kinds 5 firft,
thofe which are ufed in the feveral Lan-
guaﬁes of the Conquerors; fecondly,
thofe they are denoted by in the Latin
Authers. .

The Rank of Men whem Zacitus The Mein:
ftyles Princes, by a Word common e- ing of the
nough in the German Laws, are call'd refa, and
Graves, which fignifies no more than irs Derivds
Judges ©. Of the fame Import is the “*
old Saxom Word Gerefa; nor is it un-
likely that originally they were of the
fame Sound; for whoever will but con-
fidet, that Writing, the great Prefervet
of Orthography, was unknown to the
Saxons at their coming here, how va-
rious, even at this time, the fame Words

¢ Mariana, 1ib.6. c.1. Mezeray, &c.

f Grotius de A. Rep. Batav, 62, Vide Legem Salic.
E_&it. per Eccard, p.62,; &c.

Ca id
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in different Places, are pronounc’d, will
readily conceive that fome variety of
Spelling muft neceffarily occur. Befides,
I would fubmit it to the Learned in the
Saxon, whether the e in the Syllable Ge
does not, like the Hebrew Sheva, ounly
foften the Sound of the Letter G, which
otherwife was in the old Tewton:ck
founded like K¢, and of it felf conftitute
no Syllable. However the ¢ came to
be loft, fure ’tis that this Word was here
wrote without it; for in the Laws
which go under the Name of Edward
the Confeffor’s, we find the Word Gréue,
as the French have their Greffier, a
Word derived from the fame Root, and
originally of the fame Sigpification ®.
It fhould feem alfo that our Anceftorsin.
differently wrote this Word Greve or |
Grave, fince we find it wrote in this
laft manner in the Word Portgravei,
and alfo in feveral Sirnames. As the ¢ |
was loft in the latter Part of the Szxons |
Time, fo in the Norman the Spelling |
was yet reduced to a nearer Conformity

to the Sound, and the G is left out of

the Beginning ; whence came the well '
known Word Reve. ' ‘

& Grotii Prolegomena ad Hift. Goth. zo,
h Spelm. in voce Grazio. .
i 4 Inflit. 253, Verftegan, 290, 326,

'As
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As the Word fignify’d a Judge, and
the Kingdom in procefs of time was fub-
divided into fmaller Diftri&ts, viz. Try-
things, Hundreds or Wapentakes, Ty-
things, or Town, every one of thefe
Diftri®ts had Judges. Hence came the
old Words Led-Grave, Cent-Grave,
Tun-Grave, and others X&. So in Ger-
snany the Judges of the Divifions ufed
in that Country were denoted by thefame
-Word conjoin’d with the Name of the
Diftrict : For example, the Judges of the
Boro’ and Marches were called Bur-
Graves, and March,or,asnow common-
ly wrote, Mark-Graves'; and in thefe
two laft, evenit yet fignifies the fovereign
Princes of the Territories ’tis applied to.

As this Rank of Men were called 14e senfe
Graves from their Office, and as a-¥ ‘Z‘El
mongft an illiterate People Wifdom can o
only be got by Experience; fo were. '
they, as it feems, commonly, tho’ not
always, old Men; and from their Age
received another Appellation here in
England, being in the firft Ages of the
Saxon Government call'd Ealdermen,
which, literally tranflated, fignifies £/-
dermen™. 1In France, Italy, and Spain,
where the Larin Tongue was more efta-

k Spelm. Gloffarium in his vocibus,
1 Selden’s Titles of Honosur,348. Vid.Cambden, 227.
m Fortefcue onFortefcue of Monarchy, 62. )

Cs blifhed,
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blifhed, and rather corrupted than extin-
uifhed, they were denominated by
Terms derived from the Latix Semzor ;
and we fince the Conqueft ufe the Ex-
preflions Seigniory and Lordfhip as fyn-
onymous Terms. The other Appella.
tions, of Prince, Senior, Count, and
Duke, being Lazin Words, wrote and
founded according to the Dialeés and
Pronunciation of the Nations that utter
them, will be beft underftood by ex-

plaining the Latin ones.
Th: sean- T he claffical Senfe of the Word Prz5-
i11¢" the ceps. having been ftated, its Signification
bord . in the middle aged Writers nced be on-
ly here confidered. Two Authors of
unqueftionable Authority, have been
pleafed to inform us, that this Word,
- when applied to the Saxon Times, fig-
nifies Ealderman". Subfequent to the
-Conqueft, the fame Notation of the
Word continued ; for #2/lsam the Con-
queror is indifferently ftyled Duke, Earl,
and Princee. But this Word in the Nor-
man Time had yet a more general Sig-
nification ; for Example, Eadmerns ules
it in one Place as co-fignificant with the
Latin Words, Primoribus 8 probis ba-

v Selden’s Titles of Homowr, §o2. yud{; Fortefcue’s
Notes on Fortefcue of Monarchy, p. 64. Vid. Marcul-
phi Monachi Formul. 8 & Bignon. not: ad illam,

© Foriefcue ubi fupra.

minibus
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wminsbns Camtize 3 and in another enu-
merates the Perfons comprized under it
thus, Epifeopi, Abbates, 8 quique No-
biles 9. But what clears the Senfe of
the Word beyond all doubt, is the Ufe
this Author makes of it, when he relates
that Hex. 1. fummoned the Bithops, Ab-
bots, and Princes of the Kingdom, todo
Homage to his Son #i/liam*; for by the
Rules of the Feudal Law, as then under-
ftood, Homage was due from all the im-
mediate Tenants of the Crown, and
them only ; therefore 'tis plain this Word
muft comprife all thofe Tenants, and no
other. '
One of the oldeft, and indeed the Tseatean-
moft proper Expreflions that I find ap-ing of the
lied to the Chiefs of thefe victorious /o ¢
eople, more commonly after called
Comizes, is the Word® Senior *, which
is no more than a mere Tranflation of
the Saxon Word Elderman ; whence
one would incline to think that Expref-
fion, or an equivalent Term, was ufed
in other Countries as well as ours. This
Word is explain’d by Sir T. Crasg thus,
Senior, i.e. Doniinus Ealderman, Bara
Capur Tribusm *.

P Pag. 9. q Pag. 16. t Pag. 117,
s Dominici de Alod. ¢, 8,13, 14, 15, @,
t D¢ Feudis, 36. :

Cs The
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The Word Comes, literally tranflated,
is no more than Companion, and was
no Name of Office or Dignity till Coze-
Slantine firlt ﬂgavc: it to all Perfons who
had .any Office . How the Rank of
People call’d by Tacstus Principes, and
by the Northern Nations Graves (for
‘that Grave is the Teutonick Word for
the fame Perfon the middle-aged Writers
exprefs by the Word Comes, is moft
fure *) came to be denoted by this Ap-
pellation, is not to be accounted for,
unlefs *twas becaufe they were all equal
to one another in Rank and Dignity 7.

The Application of the Word Dux
is indeed obvious ; it implies no more
than a Leader, and is a Term applied to
the fame Perfon as the Word Comes,
the one as it feems to denote a civil,
the other his military Capacity >. Nor
will the Upion of thefe feveral Duties
in one Perfon feem ftrange to thofe who
confider, that neither the Science of
Law, or the Art of War, were, in the
times of our Saxon Anceftors wrought
up to that Degree of Nicety we¢ now

v Mezaray, p.3. Selden, &ec. ‘

x Paulus Wernefrid. §86, Eccard ad Legem Sali-
cam, 133. Kilianus voce Grave, &c. ~

¥ Grotius de A.Rep, Batav,

z Marculphi Formule, Form. 8. & Bignon, Nota
adillam formul®, edit. per Linden, 6. n. 3. Fortef-
c.e o» Fortefcue of Monarchy, ubi fupra, o

fee
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fee them arrived at. Nor was the Union
of thefe Offices in one Perfon without
Example, for fo it was originally in
Rome in the Conful ; and how qualified .
he was for either, we may comprehend
by Owid’s Delcription of him.

- Fura dabat populo pofito modd confil
: . aratro.’ :

‘The Followers of thefe Chiefs, diftin- Tk Senfe
guithed in the Latin Authors under the” 05"
Appellation of Comstes, remain’d in the Vaffals,
fame State they were in their native w"f»:’é,
Country, and after became known in G
the Writers of the Feudal Law by the
Name of Vaffals ; a Word that is de-
rived from the Word Gefe//, which was
the Name they had in Germany®. They
had alfo, as thefe, a Share in the Legif-
Jaturer and Government of their new
Conquefts. _

Thefe viGtorious People did not dif- The con-
poflefs the Inhabitants in their Con-%’}:;‘
quefts of all their Lands, nor yetdid they zand s
incorporate them into their People, or the oldin-
fuffer them to conftitute a part of their #46¥™*
Government ; for in Izaly the Goths di-
vided the Lands into three parts, one
they left to the old Pofleflors, the other

two they took to themfelves. Thefe

¢ Grotii Hift. Goth, 593, Spelm. in hac voce.
Divifions
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Divifions are in the Writers of thofe

Ages called Sorzes Gothice and Sorzes
Romane *. °Tis highly probable from

the Paflage we cited above out of Afe-

riana, that they did the like in Spazz.

Bew they Sure it is, that the Franks, when they
weredens- eftablithed themfelves in Gawl, proceed-
ed in the fame manner ; but their Divi-

fions had different Names, for what they

took to themfelves was termed 7erra
;’;m;; Salica, the other, in the Latin Authors
Alodium, Of thefe Times Alodsum ©, which Word
was then firft ufed, and is derived from

270?} A and Lt.’:ld; for in the old Teutorl;icé
¥ Language A is a privative or negative Par-
Hlodtum ticleg?aﬁlfo Lm[; in the fam:g Language
fignifies Perfons link’d together in Feu-

dal Tenures 4, who were the Perfons

that had a Share in the Government.

So that however the Largenefs of the

Eftate in After-ages made it valued, for

they remain’d, as originally under the
Roman Government, hereditary, and

not fubjet to any of the Feudal Duties ;

yet before Tenants were opprefled, as

it happened in fubfequent Times, with

the undue and illegal Executions of In-
Ritutions devifed for their Good, the

% Dominici de Alod. <. 5. £.8,

¢ Idem c. 7. fe& 4.

4 Idem c. 8. fe&.8. Cambd. Brit. 170, Spedm. in
voce Alod. Et vide Eccard, ad Leg. Salic. p. 166.

Term

e — e —— ——~
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Term Alodarii, by which the Pofleflors
of Alodium were denoted, was a term of
Reproach, as it difcriminated the Van.
quifh’'d from the Vi&ors, and thofe who
had no Share in the Government, from
them that had. Tho’ in this firft ufe of
the Word, their Land might be properl
faid to be free of all Service, afterwar
for the fecure Enjoyment of thefe por-
tions of Land, many of the Pofleflors
gave their allodial Lands to the Chicfs
of great Lordthips, to take them back
under feudal Tenures. Others without
divefting themfelves at all of their antient
Pofleflions, placed themfelves under fuch
Superiors, and then came in Ufe the
Phrafe of temere in Alodio, frequent e-
nough in our Book of Doomfday¢; and
foreign Writers; for all Protection and
Subjection was fuppofed then to be
- founded on Tenure. :

Many thefe Conquerors found in a sieves wor
ftate of Slavery, and others ’tis probable M"":"‘
they reduced to it; thefe were not by ;’:,:,,f'
them confider’d as Members of the Re-
publick, but as part of their Owner’s
Subftance ; and doubtlefs were treated in
the fame manner thofe in that Condition
were in Germany.

Seld. Spiceleg. ad Eadmerum. Brady in bis Preface
8 kis Hiftory, paflim,
The
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_ 'The only Difference I can difcover
between the Eurgpean Governments as
jnfticuted by thefe viGorious People,
and the old one they lived under in Ger-
many, is with Relation to their General,
who was there an Officer like the Roman
Di&ator, made on extraordinary Emer-
gencies, and no ftanding Magiftrate in
the State. In him we find a Difference
confequential to the Difference that was
in their Circumftance; for being ina
Country but newly fubdu'd, and to
which they had no Title but the Sword,
they were always in a ftate of War, and
therefore they continued him in his Of-
fice. Thefe Leaders or their Succeflors
were in time ftyled Kings by their own
Followers: I fay in time, becaufe nei-
ther in France, Spain or Italy, have
they any Word that fignifies King, but
what is derived from the Latin, a Lan-
guage thefe Invaders were Strangers to
when they fettled themfelves in their
Conquefts, and only gradually, and in
the Revolution of many Years, by be-
ing corrupted with their native Idiom,
became the Dialect of thefe feveral King-
doms. In England, where the Roman
Language was rather introduced than
eftablifi’d, our Word is derived from

the Saxon, and from the Gloffarifts of

that Language, its Signification may be
fought,
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fought f, but even that Word, fuch as
it is, was not in its primitive Significa-
tion for fome time applied to the Lea-
ders of our Saxon Anceftors, for they
were only ftyled Heretoge, from & the
old Teutonick Words, Here which figni-
fies Publick, and 7oge that fignifies Ge-
neral b, as if we fhould now fay the
General of the Publick; and indeed that
feems to have been the Notion thefe
German Nations had of a King, for we
find the Writers of thofe Ages dignify-
ing the Leaders of thefe invading Na-
tions, even before their Conquefts with
this Title, tho’ at the fame time their
Dominions extended no farther than
their Camps'. And the Longobards re-
tained fo much of their old way of
thinking, that after they had lived in
Peace {fome time in that part of Iraly,
fince from them denominatéd Lombar-
dy, they laid afide the Kingfhip, and
. lived under the Adminiftration of thirty
Dukes. Yet on the Approach of War
they created a General, whom the |
Wiiters of thofe Ages according to Cu-
ftom call King, leaving however the

f Verftegan 315, Cambd. Brit. 234. Somner, &c.

8 Tyrrel's Introdutt, to she firfk Vol. of his Hiff. 40.

h Kilianus in voce Here. .

i Vertot of the Effablifbment of the Britons in France.
Vol. 1, 168. ' :

Power
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Power of the Dukes entire k, nor even
after theaffuming of the Title of King,did
the Chiefs {o ftyled, ufe any Ornaments
of Royaltytill long after. In Spain none
were till about the Year6ogl. In France,
Cbharlemain firft introduced them, who
having ufurped the Title of Emperor in
the Weft, thought it neceffary the bet-
ter to equal thofe of the Eafz to emu-
late them in the exterior Appearances of
Majefty =,

As the General in the Army derived
his Power from Eke@ion, and confulted

+ us &, With the other united Leaders i carry-

ing on their Defign, fo after their Con.
queft and Settlement, and the Acceflion
of the Regal Title, there were Meet-
ings, as in Germany, to confult of the
common Good of the whole ; they are
diftinguifhed by various Names here, and
in France they were called Parliaments,
in Germany and Polend Dyets, becaufe
they fet but one Day», in %a'a Corses, .
in LatinPlasstun, Curin, Mallewn, buc

moft commonly Collaguium, which de-
ferves to be remark’d becanfe the Treary
of two abfolutely Independent Sove-
reigns, for example, the Kings of France

k Mezaray ad Anmnum §83, Paulus Warnefrid.
1 Mariana lib. ’5 c.9. " .
™ Selden’s Titles of Homonr, 311,
B Dufrefne voce Dyeta, '

and
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and Eugland, are conftantly exprefied
in the middle aged Writers by that par-

ticular Werd o.

From this plain Diftribution of the Twe
conquer’d Land, time wrought two con- if::g‘z i
fiderable Changes, which both feem ;5 Buree
however to have been the natural Con- pean Ge-
{equences of the Alterations it produced *™™™
- inthe Circumftances of the Conquerors;

I mean, in the Intereft of the Feoffees,
and the annexing Services, fince known
by the Name of Tenures, both which
fhall be briefly touch’d. :

Time and Peace prodaced fuch an In- Feuds
creafe of People, that the conquerd g, s
Land became narrow enongh for the In redicary.
habitants, and withall had given thefe

-new Planters fome tafte of the Pleafures,

haps Elegancies of Life. Hence it

ccame the Intereft of the then Poffef-

fors to muake their Eftates more durable,
and the Supcriors alfo found the fweet
of Power, which naturilly induced a de-
fire in them to fecure the Pofleflion
thereof, Hence thefe Rights that were
originally annwal, were erlarged into E-
ftates for Life, after of Inheritance ; for
what was the Intereft of all, who had
. Power to do it, could not be difficult to
effe&. Further Particulars of this Change
the Reader may find in the Books re-
© Brady's Hif, paflim,
ferrd -
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ferr’d to in the Margin®, ’tis fufficient for
our Purpofe to obferve ’twas done, and
that this Alteration naturally induced
two others gery confiderable in the Con-
fticutions of thefe Governments: For,
mheorizin  Firfl, It gave Rife to the Heredita-
o Heedi- py Kingthips and Nobility throughout
wry S Lurope.
Tradesand  Secondly, The Land being all appro-
Serving.  priated, Neceffity obliged many Perfons
to devife Ways and Means from mini-
ftring to the Occafions, Eafe, Pleafure,
and Luxury of the Rich, to obtain by
fuch Services a Maintenance from the
Profit arifing thereby to themfelves.
Hence arofe the Invention of fome, and
the Encouragement of all Sciences, Arts
and Trades: This laid the Foundation
of the many Cities or Burroughs that
were form’d throughout Europe, which
-formerly in other Kingdomsas well as our
own, by being in the Conftitution necefe
fary and ufeful, became confiderable.
Thefraing  As to Tenures, the fecond Alteration
services — poted to have been wrought, it is to be
forLand. obferved, that the Services originally

P Lib. Feud. lib. 1, c. 1. Craig. de feud. Tit. 4. f.
4 &c Alreferra de origine Feudorum c. 9. Dominici
de Alodiis ¢. 14. & 15. Duck de. J. C. c. 6. Spelm.
Remains p. 4. & in voce Feud. Vertot of the Efiablifhment
of the Britons, Vol 2. §8. Contftit. Siculz, 1ib. 3. Tit.
24. {. 2. Shilter, de Succeffione feud. p. 4. Mabillon
de Re diplomatica 220, & 264, &c, Mezeray ad An.
67c. & 992, &c.

3 aonex'd
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abnex’d: to-Eftates, or by which thay:
were fuppofed to be holden, ‘were : few,
and{fuch only as Reafon di@ated, tho’
aftet Ages.multiplied them, and intfo-
duced ‘inany that were abfurd enough.
But to illuftrite what’s heré advanced let
us confider, what Services it was reafo-
nable Landholders fhould perforin-in-the
Circumftinces they wete in: * + - -
Feuds or Fees were in their Inftitus services of
tions and afeer, by the feadal Writers, s
look’d -on as Gifts {the Land’ being:of
more Value than- the: Service) and by
that. Name are d¢noted in the Books of
Feudal Writers, as well as our own Eaw
Books; therefore the Dictates of thé
leaft improved- Reafon taught that the
Superiors, whofe Share no dc¢ubt ‘was
the largeft and the faireft, fhould ftll
continue todifcharge theTruft for the well
execdting of which they were fo amply
' rewdrdc?f : That whatever was neceflary
for the Prefervation of the whole Com-
munity, of which each Landholder was
a Member, and by whofe Gift they held
their Eftates, cach thould do -for the
ood of the whole, and that the Tenants
lay under fuch Obligations,; as the Rules
of  Gratitude tell the Donee he hasto the
Donor. . Thus as the Leaders of every
‘independent People before the Apporti-
onment of the Land, led their Follow-
D ers,
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ersy and “ia publick Councils as their
Head or Reprefentative took care of
their Intereft, fo it was neceflary after
the Settlement in their Conquefts, they
fhould:do the like. Farther each Indi-
vidual having his Share likewife, tho’
pot immediately,: by the Gift" of the
whole, and being one of, or defcended |
from one of the conquering Arnyy, he
was- to perform military Service, when
occafion required; that is, when there
was any Relgellion at home,. or the Pro-

of any one of the Commuaity was:
By a foreign Enemy invaded. . For as &
very body’s Intereft was confider’d on
the Diﬁrizution of the Land, fo was it
but jyft chat each- fhould défend the o=
ther in his Share.

services of  'The large Postions fince diftinguithed:

ors.

d»wi-:iﬁ the Names of Counties, &c¢. being:

otted to one of:the Superiors and his
Reople, as Members of the Confederate
Army that conquered the whole Land, and!
the Share §}: each.Individual being given
to him as a Member of one of the Confe-
‘dérate Nations or Cantons, it follow’d
plainly that each Nation ought to be
faithful o the Confederacy, and each
Individual to his-own Nation. Thus
arofe thofe feveral Services which were.
after known by other Names, wiz. that
.of theSuperiors ox.Leaders by the Name o




LY R
of Baton Servicés; €¢. thofe of the in:
dividuals_ by that of miilitary Tenures;
and the Obligations of all :‘y the Word
Fealty ; but whethet thefe Tenures
were by exprefs Words annexed to the
Eftates on the Donoés gaining Eftates
for Life; or Inheritance in them: o?
whether from the conftant EjeGment
of Tenants who refufed to conform
to Raules fo obvioufly juft, later Aﬁ?
confidéred thefe Services as tacicly, be-
fore “they were exprefly annex'd to thé
Eftdtes ; it is not cafy to decide, nor is
it neceffaty for the prefent Defign: Only
it may be obferved, that the. obligi
the Individuals to Fealty by Oath, wlﬁ
introduced at; or foon after the timé
Feuds wete made Hereditary®, fot as it
feems; it was very commony if not tni-
verfal in the Year 1020; fince I find
st that time the Extent of this Oath en-
quired into and expldin’d as a thing of
genetal Concern q.
© After the Tendnts obtain’d 4 perini: oiigin of
nent Totereft in their Feuds, many Dif. b foudal
ferences arofe betwixt the Superiotsand
Vaffals, and betwixt the Vaffals them< .
felves, and confequently occafions of en<
q;u;h;g into, confidering and deterinins
. P.Cexig, Soverelgnsy of Scovlanid ¥7. . > -
.4 Q9rpusjuris Cagonici 305.° -« .. % ¢ o ;

D 2 “”ing
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ing their. reciprocal Dunties and Rights::
The Rules colle&ted from fuch Decifions-

radually; became known by the Name
of the feudal Law, and{o prevailed all over
Europey that for many Ages, Proper-
ties. in Land amongft. thefe .victorious
People- were decided by this Law only..

To purfue this Subjeék into its full Ex--

tent, would be to write a Hiftory of
the Changes time has wrought in all the:
European Governments,,” which, the
Foundation being now laid, might be
done without any. great Difficulty.. But
as fome of the Authors neceffary to be
confulted for that Purpofe are not uow
before me, and the prefent Defign is
limited to our own Ifle, I {hall here clofe

this hiftorical Narrative as to other

Countries, and conclude this Chapter

with fome Obfervations that will be of

Ufe in the Sequel,towards explaining the
‘Gonftitution of the Legiflative Power in
 thisfingle Kingdom, which is the particu-

-+, larfubjeé df the Refidue of this Difcourfe.
1% origin - Férfl, The. Conquerors confifting. of
and Mea- Yoluntary Societies, who acquired the
fureof 47 Country they poffeffed, and confequent-
she Magi- ¥ Were Owners of the Territory ;; We
firate and may {ee the Foundatien of all. rightful
Subjetion Power amongft them, which is, I think,
peple,  to be derived from two Foundations,

- wiz: 3. Asavoluneary Society, no doubt;

4 ‘e

|
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ghe Majerity had a Right to regulate the
AQions of each Individual, fo far as it
concern’d the Society, whilft the Iodi-
widual continued 2 Member of it: And 2.
As th¢ Property of the Land was in the
«Conquerors, and no.Perfon can entgs.on
-the Land of another.without the Owner’s
Confent, ard all Proprictors are free to
give it under fuch ReftriGtions . as they
pleafe: Hence arofe a terrigorial Jurif-
di¢tion, and a Right to controul the
‘A&ions of Perfons who were not Mem-
bers of the Community as well as thofe
who were, .only with this Difference;
that when the one left the Land the
Riﬁht ceafed, whereas if the other did,
it ftill fubfifted, -unlefs the Party were
alfo cut.off from the Community. -From
-thefe: two Pripciples. may be, folved all
the intrigate Queflions concerning the
Power of the Magiftrate, and Obedience
of .the Subjet; from the fame Pringiples
alo are to be derived the Origin and Mea-
furcsof Power. in, all the lefler Seigniories,
as well as thofe of thegreat Seigniory of
the' Rgalm. Here allo we fee a .plain
Exidenge ,of an_ jimplied original Cop-
txa& betwixt the Governors and govern- 4* r',’;‘,{’,f;
ed. For:as'no, Man is by any Law in- cnras,
Zended go part with any Part of his Pro-
perty without a Promife from the Re-
geiver to give him an adequate Return,
. D3 whence

\
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whence the y with 2 Shil.
ling’s worth of“ayn l):nft:rt:gmntablc

modity is fuﬁicnen; to enntle the Party

thout of any. exprefs Promife

for that lglrpofe, to recover an adequate

Retomperice. ' Is not the Reafon much

* ftronger to admit 'a tacit Coptra@ a-

:é\ the Membcrs of a Voluntary So-

ciety, and to fuppofe they did not' pars

not only with a Part but-all their Pro-

ties, éven with their Ltberty (if it can

e parted with)and for nothing too? Af-

;fffﬁ’:“ ter exprefs ot written Contra@s became

adcone in Ufe, this is more evident'; for then

sratt, - the mutual Duties of the Members were

rcgulated by the Declarations or Refer-

vations of feudal Rights, and the Per-

formance of thefe Dutics were enforced

by -the reciprocal Oaths of the Superior

and Inférior. Thefe Oaths the’ Kings

took at their Coronation, an’ A& origi-

mlly i'emeghmg like the’Inyeftitures of

fabordinate’ Se:gmorcs, and " whatevet

it may be deem’d now; of the greareft

l rtance in the Judgment of our An-

rs, ‘and their Kings; for thc Com-

mencement of their Reign, is not coni-

gutcd from the time of the preceding

rince’s Death, but the Cotonanon of.

. : 'l'ynu s D{{rgdﬂ:‘kgq tothe fccgm{ _Va{gmu, PaX25. .

form'd,
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Hornk®d did he in his own A&s qfe,
-or the People attribute to him the regal
Titler. ﬁfhcn the King had taken his
DOath, then and not before, till Hesry VI.
His Reldgn, did the Peers take the Oath
-6f ‘Fealty *.; whence was derived both
ini this and other Kingdoms the Oath of
Allegiance now comprifing the Heirs
and Suacceflors, tho’ till late it extended
only to the Perfon then crown’d. Thefe
two were the only Marks of Subje&tion
to, ‘and Meafures of the Magiftratc’s
Power, and the People’s Obedience, and
Due fromthem, by, and in confequence of
their feudal Tenures, which are expreffive-
by defined by the greateft Man, and beft

dge of fuch things that ever lived, un-
dequal L . Every Prince in Ewro
and his Subjects.being link’d rogether by
feudal Tenures; mayn’t we jultly fay
there 1is a defcent firong, dire®, and in-
deed as obvious a Proof of an exprefs,
and as folemn an original Contra@ be-
twixt King and People (however it has
been hitherto unoblerved) as *tis poffible
to ‘devife, and as ‘there is of any one
“Truth whatfoever.

* ldem, p. 115. : SN
. ¥ Collection of the Hifery of England in rhe Life of
Henry zbe Vsh, :

= Grotius de Jure B, & Pacis, lib, 1. ¢ 3. f. 23.
'. l.. . .

- Dg 2dly,
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Alishe  adly, Fhe Peers, whether diftinguifh’d
f,}:‘::c":,,"f_ by the Names. of Earl, Baron, or any
munity, other Denomination, notwithftanding
metthe  they are vulgarly thought to have held
andvhe . Of the King, yet thejr, Tenures. were
Praofiof originally of, ,and. their , Homage and
iflﬁ."’ﬁ' Fealty- confequently due. to, the’Publick,
: that is, to the great Community of the
Realm, not of or. to;the {King only ;
cven as at this Day the German Pripces
hold of the Empir¢, not the Emperor 3.
This may be proved by the following

Arguments: e o
1. As we have feen, the Armies of
thefe Invadess from.the North were com-
pos'd of different . Nations, or of the
Detachments of the feveral Cantops of
~ ghe fame under feveratapd refpecivg Lea-
ders, who all aflogiared under ope Ge-
peral of the Expedition ; the Succeflors
of the General became Kings, and thofe
of the other Leadgrs Peers; the Genera]
was a temporary Officer, created only
for War, and his Ppwer determin’d
with that ; fo that-on Peace all ge-
turned totheir arigipal Equality : Henge
we may infer, that as the othey Chiefs
were not his Subje@s beforé the Com-
mencement, fo neither could they be
properlyftyled fo during the War ; thag
* ‘a.Sufky Jus Feudale, 385, .Hypqlitusa Lapide de
ratjone Statds in imperio, 178, o v

s Ly @fth
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after jts Conclufion they were abfolately
independent of him, and therefore owed
him peither Service, . Homagg, or Fedlty,
Whl :h.are due frqm every mllxtary Te-
nant to his Lozd, |
- 2., The Property,, of the Land was in
the wholp colleive Body of the Con-
querors, and pot oply in the General,
apgi they only ted Wlthrth¢ #tile, not
he directum go:mmwm, ‘therefore the
§c;y;ce muft be.dug to, and the Tenure
to which Homage :and Fealty a;e incis
dent, of them.:” . \
3. If the Rxght toa Barony wa.s cone
troerteé, the Dgcifion of the Title ne-
ver, was; in the Times we dpesk of,

.claimed by any King? ; whezeas if the

Gift:had been made hy, or the Tepure
of . hgn, the j \p?i ging, Power, wordd have
been in him fg alely 5 for who fhonld de-
germine the Titleto a Gift, bur the Gi-
very or thcy that xcprefcnt him,;. and fuc-

' cepdedto all l\:;ngh;s el

b Mezeray in Chatlemagne, & ad An. 1217. 8:
;ng ‘Vertot, Vol.2, 76, Altefera de origing Feud.43

0‘
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for he conild not transfer or alien the Ser<
wice *. Nor could any King in Exrope
oblige the Peers to attend him to any
War he made for his own private Ad-
wantage ; becaufe *tis a known Rule of
the{Feudal Law, as under{tood rhrougb.
o all Exrope, that the military Sctvice
of thie Peers was only due in cafe of an
Invafion ftom abroad, or a Rebellion at
bome. In Normwwdy the Conqueror,
when he défired his Birons to aid him in
the War be was going to embark in ‘a-
gainft Harold, was told by them, that
they were not obliged to. affift in forcign
Wats. ‘Of the like Ufages in France
(and the Ul;n(%cs of that People being ori-
ginally atinoftchie fatme with the Normans,
deferve ‘a- particular €onfideration’) -wé
have thé TéRimony of two véry confi-
derable- Authors. Oii¢ obferves, ‘that
tho” they- were oftett divided into feveral
Kingdoms, - and fometimes divers Pes-
~ fons claim’d the Royal Dignity, yetthe
Difpute sbode the Crown did never in-
volve the People in any War ; « For
5 uch cafe (fays my Author) thiy
*.toimanded - therr Kings to their
Bl'l'ij.'!'es“g%l‘él.aw- (¥ fuppofe before the
Péers; WHOR Right to judge of the Ti
tle ' tet the ! Crowh: of -Frawse our Ed
¢ Camb tvi
Fead &?‘bd:.n"ﬂ'tfq. 211, Dyer 4. Corvin. Jus
s ward
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sigrd1il. and his Antagonift, when they
put in their Claims, both feem to ac-
knowledge) % or if they refufed fo to
& do, by fingle Combat ; becaufe ‘twas
&.por confonant to the Rules of Juftice
¢ or their Ufages and Cuftoms, that the
F Cm:mphwae:lthdﬂag\ﬂdﬁebe weaken'd,
b deftroy’ the private Ani-
&« ?_-:ﬁ:&ss or ¢ zar:-elsyof th[:ir Kingsd.”
The other bids his Reader remark (and
well it deferves fo to be) the Difference
betwixt the Armies' 6f Framce and-thé
Kittlﬁzé $¢ «For, fays that wondrous Au.
¢« thor, when he made war for himfelf}
. he had only the Tenants of the Feuds
¥ he was in Poffeflion of, and even they
% {erved with Regret; but: when the
«. Kingdom was concern'd, allthe Force -~
‘% of it was in Motion, and every Chief
¢¢ came in Perfon, and brought his own
¢ Subje@s with him.” Such alfo was
the Law here in England; for Lord
Coke fays,-the military Tenants were
obliged. to attend in the Wats againft

Walés and Scotiand ; becanfe, as his

Lotdfhip writes, (how truly this is no
Place to enquire) they were of right
‘Subjedts to the Crown of Emglend *.
And even at this Day, in the Empire, if
a Agahiss, e v © B
€ Mezeray ad annum 1124.
£ Coke spon Littlcton, pag.63, -

L

the
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she Emperor makes war of his own' fole
Agthority, the other Princes fit uncon-
cerp’d atit,nor can herequireany Supplies

from them: When the Empire engages,

then all proportionably-contribute their
Affiftance. S R

‘And Leftly, (not tomultiply Reafons

for the evincing a Prepofition in' my
Apprehenfion fufficiently proved) if one

of the Peers-refufed to go, either not
thinkipg' it his Dasy, or, though con-
vinc'd of it, yet negle@ing-to perform

it, neither the determining the {tion

of Right in the firft Cafe, nor the Pu-
nifhment of the Fault in the other; were
lodged, in ‘the King, but the King and

Peers, that is, the Parltamient 8.

abe Ar-  3dly,: Asif. the King undertook a War
iy i 0D FNYy-other account than fome one- of
che Euro- the aforefaid Caufes,the Tenants in Chief
pean Go- were .nct.obliged' to aflift him ; fo even
e’ when they did it either;by the Duty of
parlia- their Tenures, or voluntarily, the manney
mentary  jr wasdenein is very remarkable ; for the
™ condu&ing the. Asmy was not left folely

to the Will of theKing or General; but,

if I may ufe the Expreffion, it was under

a parliamientary DireCtion,: every anc of

the Peers leading and commanding. hig

own Vaffals, who obey’d 00 Orders bug

¢-1dem 46, 72, B

fich

B — -_— ————
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fach as their own Chiefs gave them, and
therefore were not oblig'd to go unlefs
they went k. On thewhole, what greater
Power had the King over fuch an Ar- .
my than the Engli/b General had over
the late. confederate Forces in Flanders 2
Whilft this was condatted, as thel eaders
that composid it thoxbght anfwerable to
the ‘Ends ’swas form’d for, Submiffion
wis univerfal ; whenthey thought-other-
wife, the General’s Power ‘was reduc’d
to the Troops of his own Nation: So
among(t. thefe People, though the King
might command his own Vaffals, yet
the Vaffals of their Peers, if their Chicf
diflik’d his Orders, would pay no Obe-
dience to them. :

4thly, Tho’ thefe viCtorious Nationg 7hen m-
‘were not {o polite as their Pofterity, yet . i
were they far lefs barbarous than' fome ror.
imaging fromthe military Serviceannex’d
to their Eftates, and that Serviec beirig
fo honourable amongft thenr; for as we
- have feen by that they were not obliged
to War for the gravifying the Pride or
Ambition of any Perfon, nor was the
fighting for fuch Ends thought honoura-
ble, but the doing it for the Defence of
their- Country from foreign or dome-
ftick Foes was ; and fo it ought to be in

every well conftiruted. State, T
b Idem 68. ’ . ‘
8 “  The
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sowtie - The German Nations contintied long

in their Conquefts under fach free Go-

Wersments Vernments, and probably all their Po-
came tobs fRerity might have remain’d in the fame

y State to this Day, if the Books
of the Civil Law, which were buried in
Oblivion for fome time after they fettled
in the Weftern Provinces of the Romeax
Empire had never been brought to light
for till then, as far as I have obferv’dy
no Prince in Esxrope cver imagin’d he
had any Title to arbitrary Rule, buc
foon after they were.difcoverd, fome
Princes who had a falfe Notion of Gran-
dure, which muft be foutided on Juftice,
made the Lex Regia* a Colour for af-
fuming defpotick Power. For the fake
of this Doétrine many Princes endea-
vour'd to introduce the Civil Law in:i?
their Kingdoms. Here ‘twas unfuccefi-
fully attempted' ; but it now prevails
in the other Part8 of Europe, cven in
Spain, tho’ the reading it, for this
Caufe, was in that Kingdom once forbid
under pain of Death =, However, if this
Law had been duly confider'd, it would

i Duck. de Jure Civili, 55. .

k Digoft, lib. 1. tit. 4. fe&. 1. .
. 1Inftit. leg. 6. Fortefcuo de laudibus, &c. 7. . Seis
den ad Fletam, 466, 472. Seldeni Janus 68.. Davis
f Tonnage and Poundage, 11, 22.

® Duck. de Jure Civil, 242, Fabricii Bibligtheca
Latina, Vol.3. 830.
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/ not Have wrought fo-much Mifchief; for -
it does not attribute this binding Powes.
to any chimerical divine Right, but de-
mives it to the Emperor by the Gift of
the People at the Time of his EleGtion.
So that even this very Law, mentiop’d:
by a defpetick Pyince as the Foundatiaw
of his Power, proves that the Gift of
the People is his Title ; and:yerfo great
a Pare of Ewurope live in fuch a State,
that ’tis to be fear'd fome of their Po-
fterity may juftly apply to themfelves
‘what Tacztus wiites of the Rovewss wn-
der Domitian " : Dedsmus profedis
grande patientie docamenssm, & foxt
uerns atas uidit § fﬂl@immhbfba'é
pare, sta nos quod m ferustate 5 dem -
Zer inguifitiomes loguends audirsdsque
commercio. Memoriam. quogue . ipfamx
oums yace perdidiffemns, fi taw i no-
fira poteflate effet oblevifii, gmam tas
aore.. . . RS

. Tacit. Vita A.gncolz, 2.
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SARRERINIRASINIRROAIAS IS b
. CHAP 1.

Of the Legiflature or Parliaments
sn England, from the coming i
of the Saxons, to the Notman
Invafion. .

The Sax- HAT the otiginal Inhabitants of
Germany, Gaul (now France) and
andnosshe Dritain,. were one People, and firft
Britih  known by the common Name of Celzs is
“m.f:dg moft certain. Some learned Perfons
2 ” have thought the firft Inhabitants of 72
e and Spain, were alfo comprized

under this Denomination3, which is now

more credible, fince. the Similitade of

their Language has been fo well mani-
feftedby the very Learned Mr. Lhwyd in

his Archeologia. -From their being one

People tis probable that they had
an {)Jniformit{ of Government; this
feems alfo highly Evidént from Cefar’s
Account of the antient Brifains and
Gauls, the Obfervations made by the
Learned Mr. Rowland, in his Mona An-

8 Mezeray p. 3. Cambd, Britan, 24..
‘ : ' tiq8a |
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tigua and otherwifé; but be this as it
will, fure it is that the Szxons, when
they poflfefled themfelves of this Ifle,
fubverted the antient Governshent of the
Britains ; therefore an Enquity -into it
is not within the Compafs of the prefent
Defign. :

However Gildas reprefents our Saxon 1¥ha: the
Anceftors as mere Savagés; yet that .. o,
Author may be juftly fuppofed to exag: of she sax-
gerate their Defects, and the Irregulari- ‘?“";l”“zﬁ‘
ties which commonly attenda War. F or]/;,-,,,yf
it feems altogether improbable, that the
Britains would have chofen them for
their Guardians and Protectors, if they
had been'fuch brutal Animals as he des
fcribes them. It fhould be alfo confi-
der’d,. before his Reprefentation of them
is received for Truth, who the Perfon
is that gives them fo uncouth a Character,
and he will be found to be one of the
very People they conquered; a Circum-
ftance that will furely rather incline us
to feek a true Notion of thefe People
from indifferent Writers, Circumftances,
their Laws, and fuch other Evidences as
yet remain. All which concur in giving
-us a more favourable Idea of our Ance-
ftors; at leaft abundantly prove that
time, and the Chriftian Religion fo tem-
per’d their former Ferocity, that for the
regular Adminiftration, and the pre-

. ferving
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ferving the People in & real and un-
bounded Liberty, the only end ;:f Civib
Government, they equall’d, S CX-
ceeded all other h)ltafi?ms. pet ap
The Origin  AS the Origin of the Saxops has been
of the Sax- with great Accuracy explain’d by the
ey ,‘,::’: Learned Sheringhamin Latin, in Eng-
werea con- 4ifbr by the Induftrious Mr, Tyrell®, iv
fiderable  may fuffice in this Place to obferve that
Puple.  the Saxons, though mot mention’d, at
leaft under that Name, by Zacizus, how-
ever {oon after him are taken Notice ofy
and gradually encreafed in Power, till at
laft they eftablifhed their Ufage for Law,
in one half Part of what is now knowr¥
by the Name of Germany, where it yet
regulates nor only the Properties of pri-
vate Perfons, but the Succeflion of, and
Right to Sovereignties themfelves <. |
ofthe G- Tho’ the Angles have denominated
. wernment this Ifle, and all our Writers denote by
o 1% 5% the general Appellation of Saxons, the
home,  Cerman Nations. that fettled here; yer
befides the Angles and Saxons, ’tis lure
the Goths made part, and no inconfide-
rable part of t,hoig People ; nor is it im-
probable that other Nations were alfor
mix’d with them. That when they firft
arrived here they were Pagans is certainy.

b Hiflory of Eng., Vol. L. p.
¢ Schilter Prefat. adJus, Feud, Aleman. 8¢de Spcceff-
one, &c. .

8 .. : and
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and more than probable it is (tho’ fomé
Authors feem to think otherwife) that
they had not, till after their Eftablifh-
ment hete, the Ufe of Letteis 4. Thefe
three Nations, in their native Country;
had independent Governments, and thag
they continued fo long after theit Set-
tlement in this Hle, is evident from the
Diverfity of their Laws publifh’d by
Lindenvurg ; theiefore it’s clear no oné
Perfon could claim a Right to dic-
tate Laws to thefe victorious People :
Whence it demonftrably follows; that
the legiflative Power refided in, and
was exercis’'d by the People, or Perfons
who had an Authority delegated to
them by the colleétive Body of the

Victors. -
From all thefe Peoples being Ger-
trans, and the great Conformity thar ap-
pears between the Ufages they eftablifh’d
ere, and thofe that have been merition’d
in ‘the foregoing Chapter to have pre-
vail’d throughout Germany, not only in
Matters deducible by Reafon from the
obvious Rules of Juftice, -but alfo the
moft arbitrary Points of Law; it may
well be prefum’d; that the Government
and} i(fative Power amongft the Saxons
was the fame it was amongft the other

d Shering. 293. '
- . E a Germarn
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German Nations®. But we need not re=
ly. only on Probabilities ; for of this we
have the exprefs Teftimony of one of
their Hiftorians; whofe Book not being tor
be got, I muft defire the Reader toaccept
of his Senfe in Perflegan’s Tranflation.

“ For the general Government of the
“ Country they ordained twelve Noble-
men chofen from among others for
“ their Worthinefs and - Sufficiency.
¢ Thefe in-the Time of Peace rode their
« feveral Circuits,. to fee Juftice and
~ ¢ good Cuftoms obferv'd ; and they of-
“ ten, of courfe, at appointed Times,
“ met all vogether, to confult and give
“ Order in publick Affairs. But ever irx
“ Time of War one of thefe twelve
« was chofen to be King, and fo to re:
“ main {0 long only as the War lafted ;
« and that being.ended,. his-Name and
« Dignity of King alfo- ceas’d, and: he
« became as before. And this Cuftom
“ continued amongft them until the
« rime of their Wars with the Emperor
« Charles the Great ; at which time
« Wittekind, one of the twelve as afore-
« faid, a Nobleman of Angria in Wefl-
« phalia, bore over the reft the Name
« and Authority. of King, And he be-

¢ Nicholfon de Jure Feudal. Sax. Wilkins in notis
ad leges Saxon. paffim. Brady’s Preface to bis Hiffory,
§3, &c.  Spelm, in voce Fewdum. )

a

“ ing;
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¢ ing  afterwards, ‘by the means: of .the
« faid Emperor, converted to the Faith
#¢ of Chrift, had by him his mutable Ti-
“ tle of King turned- into the induring
« Title.and Honour of Duke; and the
.« eleven others-wege in like manner by
“ the faid- Emperor. advanced to the ho-
« nourable Titles-of Earls and .Legds,
« with Eftablifhment for the contigual
“ remaining of thefe Titles and Digpities
« unto them and their"Heirs,; of whofe
“.Defcents are fince iffued the greateft
« Princes at this prefent in Germany.”
~ In the Period of Time.that is now Some
the Subjed of our Confideration, there :’”‘"ﬂ”’;,
being no Monuments of the. Saxons cpasiiped
older than the Eftablifhment of Chri. asGrossd
flianity, and fo little Light to be got/” 4"
from thofe that are after, we fhall be
oblig’d .more frequently to have Re-
«courfe to inference from thofe few
Truths that are known, for the Difcove-
1y of the Conflitution of the Legifla-
-ture. Therefore, referving the men-
tioning thofe Evidences that occur in
‘Hiftory, the Sexox Laws, or other Me-
.morials of thofe Times, which have with
great Induftry been gather’d by Mr. Tyr-
el o their proper Place in the Sequel
of this Difcourfe ; as in all Argumenta-
tion fome Principles ought to be laid
down, from whence the proper Deduc-
dions to difcover what we feek may be
; E 3 made 3

=
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made ; fo in this Cafe T muft premife
thefe three Propofitions :

1/}, That as all the German Nations
lived under one Form of ' Government,
and eftablifh’d like ones in the feveral
Countries they conquerd ; ’tis to be
prefumed, that the Sexows, who were a
German People, lived at home under
the fame Government the other German
Nations did, and when they conquer’d
Britain, eftablithed 4 Goyernment here
of the fame Form they had lived under
in their native Country £

2dJy, That the Feudal Law prevail’d
in the Saxons Time, and therefore that
Law being deduced from the Ufages of
the northern Nations in Germany 8,
'tis to be believed that the Saxvon Go-
vernment, as all the Governments in
Eurgpe eftablifi’d by the German Na-

rions were, was alfo built on, and de-

riv’d from that Law.

3dly, What is faid in the Mirror of
Fuftices coricerning the Eftablifhment of
the Saxons, -and their Government,
ought to be receiv’d for Truth.
he firft of thefe Propofitions carries
its own Evidence withit, and cannot be
deny’d by any Lover of Truth; with
others it is Folly to reafon. The two

f Spelm. in Glof. voce Feudum. -
8 Grotius de Jure Belli & Pacis, lib.1. c.3. f ;3.
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faft ifidlecd féem to want fome cléaring,
the one: having been deny’d, and the
- Authority of the Mirror weakned ;
therefore we will how proceed to the
£ltablithing théfe Truths, that the Ar-
guments drawn thence may have their
juft Weighe.
- ’Tis the Opintion of Sir Henry Spek: Thas the
#ian; that the Feudal Law was ibtroduc’d Z’;‘f‘i "
hete by William 1. On the other fide iy 45
weé are told, Sir Roger Otwen, in a Ma. in the
tufeript Treatife, has prov'd that the S
Feudal Law, even with all its Appenda- -
ges of Wardfthip, Marriages, 558' was
in force here in the Saxows time b,
‘The incomparable Mr. Madosx moft juft-
1y obferves, that notwithftanding the

ontroverfy that has been conterning
Feuds, and the Fendal Law’s being in
forcein the time of our Sexox Anceftors,
the Queftion was never diftinétly ftated,
without which it cannot be folv’d!. The
learned Bithop Nicho/fon, in his Diflerta- 15 fove-
tion on thisSubje, has purfued the Hine 74! 4gesof
given by Mr. Madox, and diftinguifl’d ;¢ F4
the Feudal Law into thefe feveral Pe-
riods, which he terms its Birth, Infancy,
Youth, and State of Perfe@ion. The firft
he limits from the time of the Irruption

h Tyrel's Introduttion to the Hiflory of England, p. 3

- Hicks Differtat. Epitt. &c.

i Hifory of thé Exchéquer.
" E 4 of
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of the northern Nations, which happen’d
- about the Beginning of the fi%h Cen-
tury, to the Year 650. Its Infancy
from thence to the Year 8co. The
third Period from thence to 1027. Soon
after which it arriv’d to its State of Per-
fectionk, Thatthe Feudal Law, as un-
derftood in this laft period of time, wWas
unknown to our Saxon Anceftors before
the Norman Invafion, is beyond doubt;
but that in the firft, if notin the fecond

£

and third State, it flourifh’d here, may -

be evinc'd by the following Reafons.
Rreaforsto  1fly There are as many Footfteps of
hewit”  the Feudal Law amongft the Saxoxs as
forcein 1he Amongft the feveral Laws of the other
Saxon  Nations publifh’d by Lindenburgh, not
#nmes. excepting the Laws of the Lombards
themfelves; and yet the learned Publi-
fher of that Colle@ion obferves, in his
Preface, that the beginning of thatLaw
may be difcern’d in them.- Which Ob-
fervation is as applicable to the Saxon
Laws, there being {o great a Parity be-
twixt them. ~
2dly, As’tis obvious from the fore-
going Chapter, that it was gradually
produc’d from the Ufages of the Ger-
gan Nations, fo there being an Uniformi-
ty of Ufages at Home, and of Circum-

k Vid, Craig. de chdis, p: 20, &c. '
| | flances
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ftances abroad, ’tis to be prefum’d they
bhad a like Effe&. .

3dly, Some Authors 3ttribuce the ve-
ry Origin of the Feudal Law to _the
Saxons, others to the Lombards. Now
the Lombards and Angles, from whom
our Ifle is denominated, were one.Peo-
ple, tho’ diftinguifhed into feveral Can-
tons'; therefore if the Origin of the
Feudal Law be attributed to the, Lom-
bards, twill be hard to conceive why
the fame might not as well be introduc’d
here by the Angles, as ’twas by the
Lombards in Italy. The Reafon will
yet be more cogent, if we fuppofe the
Saxons firll inftituted this Law. Which
Suppofition a yery learned Author feems
to incline to, by faying, That ’tis cer-
tain the Feudal Law prevail'd moft an-
tiently amongft the Saxons ™. And-
there is yet extant a Syftem of it, ac-
cording to their Ufages, which another
very competent Judge affirms to be the
oldeft of any whatever *.

4thly, There’s no Rule of the Feudal
Law fo old as the firft or fecond Period -
of Time, that was in ufe in-any foreign
Country where ’tis confefs’d the Feu-
dal Law did prevail, that was not

! Shering, 29. = Craig. de Feudis, 25.
# Strykius de Feudis, 93.

in
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in force amonglt ocut Saeow Asice-
ftors °. : . ,

- 5¢hly, Many Ufages were in force here
that were unknown till the Feuddl Law
was inttoduced, and fiever prevail'd ia
any Country where that was hot in Ufe
as Homage, Relief, Hetiots, the Law
of Compurgators, 8. .

Theanti- Mr: Selden firft obferv’d the old Law
quity of  Book, call'd, The Mirrer of Yaflices,
1o Mi could not be fo antiént as the Chief Ju-
firfi gue- ftice Coke dnd fome othérs pretetided 9.
Find.  Bithop Nicholfon, in his Hifforical Li-
brary, concur'd with Séldens * 3 and Dr.
Hicks copies after thefe leartied Au-
thors ¢, Biit I think all that Se/den oe
the Bithop affert, is, thiat Horn lived it
the Reign of Edward 11. {ome other
Authors {ay Edward 1. and that the
Book, as it now ftands, is ot fo antient
"4 Conjor- 35 the Saxons time. A3 theit Reafons
awre con- will not prove, therefote their Authority
werning - cannot be urged to fupport what Dr.
Hicks would infinuate, that the whole
Book is a Compofure of fo late a Date as
Edward 1** time. ‘That the Shape it
now appears in mayn’t be older, is rea:
dily admitted, and that tis not come to
us free from Interpolations, will not

o Nichol. Differtatio Ep. :

p.Craig’s Sovereignty of Scotland, 156.

1 Differtat. ad Flet. c. 1. innotis ad Fortefcue, p. 3.
¢ Pag.229. s Differtat, Epiftolaris, 43.
. be
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bz dehfed : But why mayin’t we fup-
gcd)fe theBook was a Tranflation of fome -
anual of the Saxom Laws put into
Noran French, with fach Additions
as Horn thought proper, to accommo-
date fr to the Ulages of the Time he
lived in ? The Book being a Syftem of
Laws, expos’d it to Atremipts of this .
Nature more than any other : And we
know this has frequently happen’d to
Law-Bocoks ; might not this Book have
the fame Fate 2 Ler it be farther confi-
der'd, that For#z could hive no. vifible
Reafon or Motive for attempting to de-
ceive Pofterity. Thefe Conjectures are
fubmitted to the learned Reader’s Judg-
ment. But be it as it will as vo them, fure
it is, thar this Book contains what our
Anceftors thought Truth three hundred
and fifty Years ago, and never was con-
troverted till lately ; we may therefore
rely, I think, on all that occurs in it
which cannet be falfify’d. ,
Thefe Principlesipremis'd, I now pro- whas sz
ceed ro enquire who were the Perfons that #4 wil
compos’d the Saxon Legiflatare. In this ,-,:f;,"{,’:{"
the fOﬂOWiBg Method fhall be Pﬂl‘ﬁlﬂd ring into
1ff, The Opinion of Dr. Brady, with * f‘;ﬁ“
his Reafons, and the Obje@ions that pey
occur to it, fhall be ftated.
2dJy, That of Mr. Tyrrelin the fame
‘marner.
: 3dly, Since
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3dly, Since the Hypothefes .of both
thofelearned Gentlemen are liable to jnft,
and to me unap{werable Objetions,
another will be propofed, which I fhall
never think my felf engaged to fupport
farther than it {Lll be found agreeable to
Truth. o

Dr. Brady without Diftin&ion afferts,
That from the Saxon to the Norman In-

vafion, Laws were made by the King
and an hereditary Nobility. To make

%‘t;od which, he affirms, That by the

Obiestions
20 1,

Ihe:Mean-
ing of the
Word Wi-
ta.

ord Witena Gemot, we are-to under-
ftand .a Meeting of an hereditary Nobi-
lity, and that therefore the Commons
had no-Share in the Legiflature. -

This Hypothefis is liable to the fol-
lowing Objections. :

1/}, Since in Germany all had a-Share
in the Legiflature, by what occafion or
means came that natural Right, which
is {fo annex’d to every Freeman, that
when he parts with it (fuppofing he can
diveft himfelf of it) he lofes that Name;
which way, I fay, or by what means
did the Commons amongft our Szxos
Anceftors depart from their Share in the
Legiflature ?2 N

2d)y, Dr. Brady, for the cftablifhio
this monftrous Do&rine, relies muc
on the Word #ita, which, according
to him, fignifics Wifemen, Judges or

. Lawyers,
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Lawyers, and Noblemen. The firft of
tshefe Expofitions is inconteftably true =
The fecond, tho’ advanced by the Doc-
tor, is very infufficiently prov’d, tho”
it is of the utmoft Import to the Difco-
very of what we botlt feeck. He only
cites Hozoman’s Interpretation-of the co-
fignificant Lazin Weord Sapientes in the
fame Senfe = And even in this the Do&tor
either writes uncorrectly, or is grofily
deceiv’d; for Lawyers there were none
by Profeflion amongft the Saxvas; no
nor for many Years after the Norman
Conqueft, befides the Ecclefiafticks. Nor
is the Do&or’s Error, with relation to
the disjun&ive Interpretation by the
Word Judges, lefs exceptionable, if the
Wotd is to-be underftood in the Senfe it
bears now, and was underftood in when
the Do&or wrote ; becaufe the known
Notation of the Weord then, and now is,
certain Perfons who by a delegated Au-
thority from others determine the con-
troverted Rights of their Fellow Sub-
je&s ; whereas in the Saxon time, and
long after, both here and'in other Parts
of Europe, every-Member of the feve-
ral and refpe@®ive Communities of the
many States our German Anceftors di-
vided their Conquefts into, were Co-
judges, even as now the four Judges of
Wefiminfter-FHall are in: their different

3 Benches.
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Benches. ‘Therefore this general Affet-
tion was inaccurate and untrue, but withi
proper Reftritions may be admitted ;
for in every Community, whether Eccle:
fiaftical or Civil, fome Perfons ptefided
in the Guilds or Fraternities, and confe-
quently in the Judicatures appertaining
to them. Thefe, as appears by other
Authorities, were by the middle aged
Writers term’d Sapiemtes ; and that they
were the Perfons our Saxon Anceftors

term’d Wites, is, as I conceive, appa-

rent from the following Reafons :
1. The Affembly of the Sexox Le-
giflature after the Diftribution of the

Heptarchy, is in the Monuments of

thofe Times call'd Witena Gemot, or
Witena Mos. That Wite fignify’d
Wifemen is already noted to be agreed
by all ; nor is it lefs clear, that the pre-
fiding Judges in every Community, Ec-
clefiaftical or Civil, that were originally
~ inftituted, were Members of it, and that
in confequence thereof the Word /#:¢4
did fignify the prefiding Judge : And
when it is clear it did denote fome of
that Rank, and abfolutely certain, that
after the Snbdivifion of the Kingdom in-
to leffer Diftri&ts,  and, confequential
thereunto, of the judicial Power, the
Word Hita is applied to other Perfons;
is it not highly probable thar they wjrfc
‘ [
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alfo cheprefiding Judgesinthefeyeral

af thcsgrkcs '.:n%ndd%will not rhis.fecm?ayr::
more {0, if it appear in the Seqyel, as 1
truftit fhall, thas when thisWard was firft
ufed, there were no Ranks or Orders of
Perfons known to our Sayes Anceftors,
befides thar of Magiftrates and Freemen.
But this Truth is not anly evident from
Reafon, but alfo by the Authority of
the Sexop Gloffarift, by wham ‘tis clear
"twasco-figoificant with the Ward Ge-
refs. '

. 2. It was net, the Circamflances of
thofe Times cenfider’d, an improper or
harth Metaphor to denote the prefiding
Judges by a Word that properly and di-
redly fignified Wifemen, thofe Magi-
ftrates being, at the time the Word was
firft fo apply’d, cleGive, and all the fe-
cular ones at lealt annual, and there-
fore probably. chofen for their being e-
minently pofleffed of that Quality, to
prefide in their refpe@ive Communities,
and by their Wifdom to mederate, al-
lay, or compafe all Differences that a-
rofe .amongft the Members of rheir re-
fpedtive Societies.

- That the third Glofs is errancous, may
be prov’d from the very Paffage out of
King Ina’s Laws cited by the Do&or
himfelf in his Expofition of this Word ;

for in the time of that King, whe rul'd

thirty
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thirty eight Vears, and commenc'd his
Reign in or about the Year 688. nor
for long after, there were neither here
in Emgland, nor in any of the other
Weftern Provinces of Europe where our
German Anceftors fettled themfelves, a-

* ny Noblemen befides the annual and e-

Mr. Tyr-
xel’s Opi-
nion.

- underftand by that Expreffion, but atfo

leQive Magiftrates, which the Do&or
does not mean by that Word ; for ac-
cording to that Senfe, the Conimons had
a fhare in the Legiflature, which the
Do&or does abfolutely deny. The other
Authority he cites to maintain his extra-
vagant Pofition, is Sommer’s Saxon Dic-
tionary, which, if fairly ftated, will as
little avail : For tho’ that very great
Man does, amongft other Expofitions of
this Word, ufe that of Noblemen ; yet
in the very next Column, explaining the
Word Witena, when being conjoin’d
with the Word Mo¢, or Gemot, it fignifies
the Legiflature ; (and it'sMeaning then is
all the Do&or and I feek.) That truly
great Man writes in this manner; « §y-
“ nodus Sapientium, Prudentium Con-
« feffus, Concilium, Comitia 5 a Synod,
« Council, or Affembly of Counfellors,
« a Meeting of Wifemen, as in Parlia-
“ ment. ” . a

Mr. Tyrrel fappofes that not only the
Nobility, I mean the Perfons we now

that
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that Raiik 6f Perfons amon%lﬁ the Jax:
ons that 4ré diftinguifh’d by the Appella-.
tion bf Thanes, were alfo Members of
the Saxon Legiflature; and that the Bo-
roughs were reprefented. So much of
his Hypothefis as relatés to them, is, I

think, in the manner we fhall explain

in the Sequel, true ; but I cannot be-

lieve Thanes {it in the Witena Gemot,

for the following Reafbns : o
I. The Thanes were only Tenants$

by Sefjeanty. (Thé Reader will here”

permit me to affume that Wwhich ih-the
Se?uel will be prov’d) Now to ftip-
R(') ¢ thé Tenants by Serjeanty were

embers of thé W itena Gemot, is what
never was advanc’d by any one, and
feems inconfiftent in it felf; and with
the Nature of the Setvice; which was
merély perfotial; without any Refpett to
the Publick. And indecd this Suppofi-
tion feems to be attended with a fital
Confequence, which however ought not
to be imputed to the learned Author,
who wis undoubtedly a Lover of Truth
and Libeity. Thé Confequence I meart
is this, if by being the King’s Tkane, ot
Tenant by Serjeanty, the Party had d
‘Vote in the #itena Gemot, the King
thight dlways do- whatever he pleas’d 3
for he had Power to take as many Ser:
#ants as he pleafed; and in confequence
c F. theteof

Objeftiond
0 it,
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thereof, to ere@ as many Tenures by
Scrjeanty as he pleafed, and therefore to
nominate a Majority of Members in the
Saxos Parliaments.

2. In the Titles of the Saxon Laws
B0 mention is made of any 7Thauess
tho’ many other Ranks of Perions are
noted : And furely, if they had been
Members of it, in fome.of the Ti-
tles we fhould have found the Word

3: In the Saxow Laws all Perfons
Lives: have a Valuation, which in their
Language is called /#eregild : By the
Proportion of the Valuation it appears
that the Thanes were an inferior Order
of IM'en. d’ o bio; E:d

am now, according to t )

Methed, oblig'd tongthc advgtnzg‘r)aqs
Task of offering to the Reader what,
as far as I can yet difcern, was the Con-
flitution of the Saxon Legiflature. Thate
I may lay before him my Apprehenfions
on this Subject in the beft manner, I muft
defire- him to bear this Truth in . his
Mind, that in every Government, Powes
refults from, and is the natural Confe-

uence of, Property or Eftates ; and

t in all Places where Tyranny does
not prevail, the Perfons who com
the Legiflature, derive that Power from
~ the Intereft they have ia fome Lang:,

" that
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that aré part of the Territory of that
Saciety to which they belong, or elfe
from fome Diftin&ion of Rank and Or-.
det, which difcriminates the Members of
a Society. Therefore to difcover who
were the Legiflatoss in the Saxor time,
it will B¢ peceflary firft to remark the
Manner they fettled themfelves in this
Hle, (whence the Petfons who were
Peoptiecors of Land will be obvious)
and alfo how many Ranks of Perfons
miy be found amongft them. i
' The Saxtons otiginally divided their The Man-
Conqefts in this Iffe into as mariy Shares 7" 5
&s the King had Companions, .fo my ,;:ﬁ;};,,,;
Author térms the Perfons in Latin {tyl'd thenjeles
Gomites i 5 for there were Earls long ’l;‘n%‘?g'
before 4lfred’s timeb. Thefe Portions
of Land were origimally called Shares, lat-

terly Shires; which were then, to ufe a
learned Author’s fignificant Words, « fo
“ many Affociations or Societies in pub-
@ lick-Charge or Service 3 as the Can-

tons were in Germany. Thus things
tontima’d till the urter Diffolution of thé
Heptarchy, which I date from Alfred’s
Reign ; for tho’ Edgar is generally.
tounted the firft univerfal Monarch of

. 3 Mirror, c. 2. Fleta, L. 1. ¢. 17. f.9. Bra&on,
12 ci6, . .

b Spelm. voce Comes.

€ Bacon of the Government of England. p.6s.

F 2 the
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the whole Ifle, yet in truth the Space
betwixt his Reign and A/fred’s feems to
have been a time of Unfettlednefs and
Confufion; fuch Prince amongft the fe-
ven who happen’d to be the mightieft,
acting as, and being generally aceount-
ed the fupreme Raler over the others °.
This King unconteftcdly had a Supe-
riority, and reduc’d the whole into a re-
gular and well digefted Form of Govern-
ment. Some Hiftorians, in an undeter-
min'd manner, attribute to himthe Divifi-
onofth: whole Realminto Shires ; which
in general cannot be admitted for Truth.
The Divi- But if it be underftood of the Shires ’tis
fon of she now divided into, and that the old ones |
,-,.::ﬂ;,,-z,, were fo antiquated or varied, that with
& refpect to what is now in ufe, it may be
deem’d the Work of that King ; this Po-
fition, fo limited, may be true. However, |
moft certain it is, that he firft fubdivid-
ed the Shires into Trythings or Laths,
Hundreds or Wapentakes, as they are yet
commonly called North of the ZT7ent,
and them into Tythings¢, which were
alfo promifcuoufly at firft call’d Boroughs

d Brady’s Hiffory, 100, 103, 111, &c. Cambden’s
Brit. 226, &c.
¢ Brady’s Preface to his Hiflory, 116, Spelm. voce
GComites. Cambd. Brit. 346. Fortefcue on Fortefcue,
114, &c.  Wilkins voce Cemturia, Brady’s Hiffory,
84, &o. -

&
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as well as Tythings f; tho’ in moft
Places in England, Kent excepted, where
the Word is yet ufed in that Senfe, they
are only called Tythings, and the other
Appellation is appropriated to Places
that fend Reprefentatives to Parliament.
By the Laws of this King every Perfon
in thefe Tythings were to.be Security
for the Behaviour of one another; and
for this Caufe all Perfons were oblig’d
to live in fome one, or be kill'd. The
like Law prevail'd in Frence, tho’ its
Breach was lefs penal &.

As the People encreafed in Numbers,
they fpread and inhabited other Places
within the Precinéts of the Tythings,
which by being inhabited became known,
and were diftinguifh’d in our Law Books
by theName of Hamlets, from two Saxon
Words, Ham, which {ignify’d a Dwel--.
ling, and Jetz, which fignify’d to affign,
XYet having acquir’d Inhabitants, :mdg in
confequence thereof 2 Name, fubfequent
to the Divifion of the Kingdom by A4/
fred, they did not compofe feparate So-
cieties either in ecclefiaftical or civil Af-
fairs, but remain’d Members of the Ty-
thing, Manours, and Parithes to which
they originally belong’d®.

f Lambard’s Perambulation of Kent, p.24. Zlfrici
Glof. voce Curialis. . )
8 An, Dom. de Alod. c. 13. b Finch,L 2. ¢.1.

F3 In
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In this Diftribution of the Land, ma-
ny things deferve Obfervation; fuch as
may be of ufe in the prefent Defign, are
as follows :

Tythings 1. That the Tythings, ‘their Divifion

#neguel. being founded on the Number of Fami-
lies, and not on the Extent of Ground,
muft be unequal ; for the Proprictors of
Land all refided on their Eftates, whence
they were in After-ages denominated
Manours, & manesdo. And as there
were no little Freeholdess in thofe early
Days, nor for long after, ten foch Fami-
lies muft neceffarily be remote fiom one
another, and occupy a large Space of ’
Ground, Whereas Tradefmen, becaufe
mapy of their Arts and Occupations are |
-auxiliary and fubfervient to one another,
were engag’d by the prevailing Tye of
Intereft, as well as the wsatural Inclina-
tion to Society that is planted in human
Nature, to unite and live contiguous to,

‘ one another, N ’

whatsto 2. However obvious' the Meaning

;; uder of the Words Ten Families may {eem,

Famil s yet in Truth it is not fo ; for by thas

- Expreflion we nowunderftand ten Houfe-
keepers: Which Senfe it cannot be on
this Occafion underftood in ; for then

“many Counties having but three or four,

Hundreds, could have but three or four,
hundred Houfes in them, =~

1 To
. A
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“T'o dilcover then what is to be under-
flood by ten Families, we muft look in-
to fome Circumftances of thofe Ages.
The loweft Rank of Men amongft the
Proprietors of Land in the Saxon time,
were the Thanes. What his Pofleflions
were may in fome meafuare be difcoverd
by the Law that advances a Caor/, ot
Boor, to an equality with a Thane, by
his having five Hides of Land, a Hall, a
Kitchen, and a Church, Here is a juft
Defcription of a Lord of 2 Manour
for many Parifhes and Manours yet, and
it may, I think, be proved that all ori-
gnal!y were co-extenfive. It may be

rther obferv’d, that thefe Proprietors of
Land, evenasithadbeenufedin Germany,
manur’d it not with their own Hands, but
by their Slaves and Hirelings, and, as I
take it, conftantly fupply’d their La-
bourers with Vi€tuals; for, as all the
Gloffarifts agree, the well known Word
Lord is derived from the Szxor Word
' Hlaford, which fignifiesa giver of Bread.
Now tho’ many of thefe Labourers might
not perhaps lodge under their Lord's
Roof ; yet confidering they ferv'd him,
and he fed them, even in the modern
Senfe, they might all be counted part of
his Family, notwithftanding fome dwelt

§ Verflegan 316, Wilkins & Somner in Gloffar. &c.

F 4 Perhaps
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perhaps with their Wives and Children
in licde Huts ere@ed on fome part of
their Lord’s Eftate, as we may well be:
lieve they did, from the frequent Ufe
of the Words Cottarij, Bordarif,@c. in
Domefday. If then all the Pcr(gns refi-
dent on a Manour were decem’d in the
Saxons time, -as’tis, Ithink, fufficiently
clear’d they were, part of his Family,
we fee what a Tything was; for thas
ten fuch Families might conftitute one,
is confiftent with Reafon, and all thag
we know of the §axon Government.

As the Words ten Families are not,
in my Apprehenfion, to be under-
ftood of the Families of every little
Houfekeeper in the Tythings that have
" been juft now treated of; fo neither
can I conceive that the Tythings a-
mongft the trading Part of the Nation
confifted only of ten fuch Families of
Shopkeepers- as we now fee. But it
feems more probable, that feveral Handi-
craft Perfons aflociated themfelves in
Partnerfhips or Companies, which are
in the Saxan call'd Guilds ; Nor is it
unlike that fome more emingnt .might
employ great Numbers of Artificers,
who were fome, perhaps, Hirelings, o-
ther theif Slaves to work under them ;
and if we underftand by the Words ten
Families amongft the trading Part of the

. 3 it <

Nation,
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Nation, tén fuch as are here reprefented,
we may well conceive that they confti-
tuted Towns or Boroughs.

It may be, perhaps, objeted, that ac.-
cording to this Hypothefis, ten trading
Companies or Families which employ’d
a great many Artificers under them, were
as much confider'd as the Poffeflors of
Manours ; which is certainly Truth,
and on due Confideration cannot feem
ftrange : For ’tis plain by the Saxon
Laws, that Rank was in their Conftitu-
tion, as ’twas in many others, annex’d
to Poffeflions. Thus ’tis exprefily de-
clared, that if a Caorl, that is, a2 Yeo-
man or Boor, throve fo well as to have
five Hides of Land, a Church, and a-
Hall, he was equal to a King’s 7hane.
Again, ’tis in another Place provided,
T%at if a Merchant crofs’d the Seas
three times on his own Subftance, that
he fhould be equal to a King’s Thane.
And if we look even in our own times,
we fhall fee many fingle Tradefmen of
much greater Wealth and Power than
many Lords of Manours, and trading
Boroughis veftéd with a greater Share in
the Legiflature than fifry of them.

The feveral Families that conftituted £very 15
thefe Subdivifions being antecedent to tking «
“this Diftribution, many of them Neigh- lissle Staze,
bours, and Relations, not only by Mar-
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firates in
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riages, but alfo, confidering the Method -
we obferv’d the northern Nations to
have proceeded in planting their Con-
quefts, probably defcended from one

.common Anceftor, eafily coalefced into

petty Srates, and form’d Communities
different from the Shires in nothing but
the Number of Inhabitants, and Extent
of Ground. And as in the firft Diftri.
bution of the Kingdom into Shires, there
were Perfons chofe whofe Office it was
to prefide in the general Affembly of
every County, {o was there the like in
thefc leffer Diftsi@s on this Subdivifion;
for before that we find no other Magi-
frate but the Ealderman, or Shere Gre-
refa ; after it, we- find this Word ap-
plied, in the manner there was occafion
to remark before, to the Magiftrate of
every onc of thefe Diftri¢ts. Andeven at
this Day the chief Perfons in each T'y-
thing are called Borfbolders, whichis a
Corruption of the Saxow Words Burgh
Ealder, Headborough, and Tything-
Man ; which laft are too well known
to want Explanation.

In whatever View our Saxon Aoceftors
confiderd the Magiftracy of thefe Divi-
fions, whether, according to the medern
Mode, as an Objeé of Defire, or, which
is more agreeable to the Simplicity of
thofe times, twas thought a Burden lt)z
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be fhunn'd, yet ’tis fure ‘twas confer'd
by Ele&ion ; for where all Perfons are
equal, there can be no other Foundation
far determining who fhall receive an
Honour, or be loaded with a Burden.

Every one of thefe little Republicks, 7, 7.
amongft theother Rights of Sovereignty things had
they were vefted with, alfo exercis’'d a “*™
yudicial Power within the Precinéts of
their own Territories, and had fome pub-
lick Places where the Individuals met to
determine any Controverfies amongft
their Fellow-Membersk. Many of thefe
are vanil’d, and even their very Re-
membrance is gone. In London and
fome other Places they yet fubfift, and
are called the Huflings, from two Saxos
Words, Hus and Timg, which fignify
the Houfe of Pleas. Thefe Jurifdictions,
as Lord Coke, tho’ no Friend to any
Court but thofe of Weflminfler-Hall,
afferts were original, and not deriv’d out
of them !

" All the Saxon Laity may be divided v ranie
into the Magiftrates, or thofe thar were & rbe
not: Under thofe we comprife the Earls, 75;,,"
and all thofe Officers they called Greves,

of which fufficient has been faid alrea-

dy. Thefe are the Perfons who were

k Fleta, lib. 2. ¢, 3.
.12 Inftit. 321,

known
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known by the Names of Thawe, Ux-
der-Thane, and Caorl, :
Various are the Opinious of the Learn.
ed who have wrote concerning Thanes,
the Enumeration and Examination of
each Opinion wonld be too large-a Di-
greflion. . It may fuffice in this Place to
refer to them in the Margin ™, and ob-
ferve, that the Word is deriv’d from the
Saxon Semnan, and is conftantly ren-
der'd Minifer; only in .‘Dmefz;y the
Word Serviemtes is often apply’d to

the fame Perfons who are there ftyled

Thanes and Minifters ; and mention
is alfo made in that great Record of
their Offices, as Chamberlain, Hawker,
and Hunter, which, in the Diale&@ of
our Age, is Mafter of the Hawks, and
Matfter of the Hounds, and many fuch
like ; and were, in one Word, the fame
Perfons and Service that in the Normas
time were called Tenants by Serjeanty,
and, if I guefs right, owe their rife to
the following Caute.

When time had polith’d the Angh-
Saxons, for this Word does not occur in
the oldeft Monuments, many Offices
that the great landed Proprictors dif-
charg’d at firft in their own Perfons, as

was ufed in Germany, on the Motives -

m Spelman’s Remains, 16. Selden Specileg. ad Ead-
merum, p. 170, Wilkins voce Thane. Qf

|
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of Neceflity fometimes, Eafe and Gtad-
deur more frequently, were by them de-
voly'd on others. As in thofe Days,
for want of Money, moft Commerce
was carried on by Barter, and the Rents
were paid in Part of the Produce of the
Soil; fo for the fame reafon was there 2
Neceflity of finding fome other Method
of Retribution, or rewarding Perfons
for Services, than pa{ing them in Mo-
ney : Hence arofe the giving Land in
lieu of, and recompenfe for, perfonal
Service. This feems to be ftrongly fup-
ported by the Writ of #illiam Rufus ;
n from which one may colle&, that 7a/n
Land paid no Rent, and that confequent-
ly the Superior had the Tenants Service
in lieu of, and recompence for, his Land.
~ Thanes are divided into- greater and
leffer; only differing in this, that the Tws fore
greater held of the King, and the leffer o Thanes
of fome Subject. . ‘

The Caor/ was what we exprefs now
by the Words Boor, Hufbandman, 4nd of #se
Farmer; a free Perfon who lived by ma- ¢
nuring another Perfon’s Land ©, at firft
{rec;l:-a ly for Vi&uals, and after when

es g'ccau_nc in ufe amongft the Saxons,

in return for the Occupation of it, by

n Brady's Preface, 24. Vid: 2 Inft. 631. Seld. Ja-
nus, 93. . '
- @ Spelm. Remains, 14,

way
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tvay of Rent, deliverd Part of the Pro-
duce of the Soil to the Owner.
_ The Titles of the Sevom Laws men-
tion various Perfons asLegiflators, which
for the Reader’s better Sacisfation are

reprefented in the enfuing Table in two

Columns, the one contains thenf id
Saxom, the other in Lasswn, 45 render'd
by the learned Dr. #Wilkins. o

Leges Hlotarij & Eadrici. -

_blopzne - Cavpic ~Hlotharius® Ea-
Lantpapa cyningay dricss Cantnerio-
areton pa = pa pe ram Reges comfis-
heopa aloopar xp zeerume legbs bas,
Zepophronpyrrum gras spforsm Seni-
domum pe hyp eyp- ores flarwerant axn-
Tep yagep: te hec Fudicia que
- poflea edicuntur.

Leges Wihtreedi.

. Pam miloeytan - Mitiffomi Canti-
Lyninge Lantpapa arieRegis Wibtre-
pihcpeoe Rixrgen- ds yegnantis quintd
oum pe pycan pin- anho regni, sndic-
Tpa hiy pucey. by tiowe noma, die féx-
mgudan gebaone w Augufli, in loct
rextan dxge Au- gui vocatur Berg-
Zurcer. 1 bepe bamflede, congrega-
ycope by bac- tam fuit optimo-

e ram
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e Benghamyeyoe. ram procerum Copi
Oxp pay gel!ammb. Silium.  Ibi erams
cavigpa geheatven- Birbtwaldus By;-
dlic ymcyme B&p zosnie Archiepif:
peey Biphopalo Bpe- copus €8 ante nops-
‘Cone Deahbircop.  warus Rex, Roffen.
re =®pmemda Ly- fisetiam Epifeopus,
nng. eac pan Hpo« guem omues Gip-
¥eycearene Bircop. mundum vocqbane,
ye idca Lybmund & digrus vir erar,
par haven. 406 papo Er 4 ucbantir onm-

®y. 3 pe®. e mes Ecclefiaflici or-
£ab picean depe dinis dignizates u-
mxgoe anmodlice wanimiter cym po-
mio py heproman pula /i Subjecto.
yolcy:-

Pep Ba eabizan - 1p; optimates illi
jundon mud ealpa omnium affenfu bhec
gemedam Bay o- fecorunt Fudicia, S
may. < Lantpapa suftis Cantuarioruns

- prhenm pe apumzc- “iuflizuris adjsunxe-

Ton. ypa ln hyp runt, prout: hic in-
ercenregepycpyh:: Jra_fequitur atque

dicitar.
Leges Inz.

Iney Lyninger Ine Regis Statuta.
arecnyrye:- Ego Ina Dei gre-

Ic Ine mio Govey #iaOcciduorumSas.
Eipe— Percreaxana onum Rex, cum con-
yamg. mid ge- flio 6 cum dotiyi-
peibwe SR 7
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ahte 5 mib lepe #z Cenredepairis
npecer muney mes, & Hedde E-
pxocn: J Devoer pifcopi mei, 6 Eor-
nuney Biyceopey. 7 kénwolde Epifcopi
€opcenpoloer mi- mei; & cum omni:
ney Bipceoper. 3 bus meis Senators-
mid eallum minum bus, 8 femiorsbus
caloopmannum. “J fapientibus populi
pam yloepcan pi- mez, S multa etiam
‘tum mnpe peode.J focietate minifiro-
eac mycelpe ge- rum Des, confulta-
omnung  Looer bam de falute ani-
opa.. per rmea- me moftre, © d¢
Fenbcbe’éa:pc he- fundamento Regni
o upa ydpla. 3 be moffri, ut jufte Le-
Bam prapole upey ges, & jufla flatn:
pcey P e pyhc za per ditionem no-
xpe. J pyhcecyne- firam flabilita &
vomay. puph upe conflituta effent, ut
yolc gepzrcenooe. mullus Sémator nec
J getpymevoe px- fubditus nofler pzﬂ
pon. P ce nzmZ bec has noftras le:
ealbopmanna. ne uy ges nfrimgeret:
undey gepeoobendvna.
Zyvep pem pxpe
apendenve pzy upe
domay::

Legés Alfredi:
D1y yynvon ¥a He fust Eeges
y
Ee

vomay pe Elypeo guas Elfredus
ye Lyning geceay:. comflituss.
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Et infra.

Ic a ElypeoLy- REgo AElfredns
ningdxy ToZEOENE  €x inunum colligs
gegaoenod. Japni- &8 literis confignari
Tan het. manega jufi, multa corum
Bapa Be upe yone- gue Parentesnoflri
gengan  heoloon. obfervabant , que
dapa’de me licovan. mibi placebant , &
"J maneZe Bapa B¢ multa eorum que
me ne lLicovon ic mibi non placebant
apeaip mid mIN)a rejecs cum meo [a-
prcena gepeahze. 7§ prenti Conmfilio,
on oppe piran be- alio modo juffi 0b-
‘beab o heoloannc:: fervari. Quoniam
Foppamic ne vopy- mom audebam tenta-
te geoyprelxcan re meorum (flatato-
Bapa minpa apuht rem) aligua firip-
yeala on gepmc tisconfignare. Por-
reccan. Foppan me ro etsam me latuie
pxy uncup hpeT guid eorum placue-
Sy dem hcian rit illis, qui nobis
poloe pe xprep uy fuccederems.  Af
pepon:. Ac Ba e cam deprebenderim
ic_gemette apxp five in diebus Ine
oppe on Iney dzge cognati mei, vel in
miney nggg. oﬁz Offe Merciorum
on Opyam Mynce- Regis, vel in -
na Lyningey. opbe thelberti, qus pri-
onZEpelbyphey . Se mus Baptifma ac-
zperc pulluht on- cepit in natione An-

yeng G glica,
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&ah‘ce 9 mub lepe #a Cenredepairis

npeder muney mes, 8 Heédde E-
pxocn: ] Devoer pifcopi mei, 8 Eor-
nuney Biyceopey. 7 Aénwosde Epifiopi
€opcenpoloer mu- mei; € cum omni:
ney Birceoper. ) bus meis Senators-
mid eallum minum bus, & fenioribus
caloopmannum. ) fapientibus populi
bam yloercan pi- mez, 88 multa etiam
‘tummunpe peode.) focietate minifiro-
eac mycelpe ge- rum Dez, confulta-
omnung  Lovder bam de falute ani-

opa. Py rmea- me noftre, € d
Fcnbc be dxpehz: fundamento Rei:t‘
o upa ydpla. 3 be moftri, ut jufie Le-
Bam pcapole uper ges, & jufla flats
picey P ve pyht za per ditionem m-
xpe. - pyhcecyne- firam flabilita ©
vomay. puph upe conflituta efent,
yolc gepzycenove. nullus Sémator ne
“J getpymeve p- fubditus nofler pof
pon. P te nezmyg bec bas nofras le: |
ealbopmanna. ne uy ges infrimgerer:
undeygepeoovendvna. '
Zycen pzm pxpe
apenbende bz upe
bomayj:-

Legés Alfredi:
> yovon Ba He funt Legtt
bomai: ]]:c' Elrped quauﬂlﬁ'edy.rlé’# |
ye Lyning geceay:. conflirust: Ee
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| Et infra,

Ic ba ElypeoLy- REgo Elfredus
nngxy TOZROENE  ex inunum colligi
gegaoenoo. Jappi- & literis confignari
Tan het. manega jufi, multa eorum
Bapa Be upe ypone- gue Parentesnoftri
gengan  heoloon. obfervabant, que
bapademe licovan. mihi placebant, &8
7J manege Bapa Be multa. eorum que
me ne hcovon ic mibi nom placebant
apeapp mid MINNA rejecs cum meo [a-
picena gepeahze. J prenti Confilio,
on oppe piran be- alio modo juffi ob-

" beab o heolbanne:. Servars. Quoniam

Foppamic ne bopr- wom audebam tenta-
Te geoyprelecan re meorum (flatato-
bapa minpa apuht rum) aliqua firip-
yeala on gepmc tisconfignare. Por-
reccan. Foppan me ro etiam me latuie
pxy uncup hpet guid eorum placue-
By d=m hcian rit illis, qus mobis
poloe pe mprep uy fuccederem:. AR
penpon:-  Ac 0a e cum deprebenderim
Ic_gemevte apxp five in dicbus Ine
opbe on Iney oxge cognati mei, vel in
mney meger. oppe Offe -~ Merciorum
on Opyam Qypce- Regis, vel in E-
na Cyningey. ophe thelberti, qus pri-
onZEpelbyphteyde mus Baptifina ac-
Zneyv. ]mﬂuh'c on- cepsit in watione An-
yeng G glica,
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ng on Angel plica, ea gue mibi
i;ngc. Va ’6c3:1c§aﬁ:ﬁma q-w'debau-
Juhzepc duhcon. ic "tyr, exinde collegi,
Ba hep on gegave- {8 religua neglexi.
pove ] Ba oppe Ego Alfredus O
yoplece::  Ic Ba ciduorum Saxomun
Elgpeo pert-reax- Rex omnibus meis
na Lyning eallum fapientibus hic ufus
minum proum dxy fim, © Ui dice-
gecopoc. 3 hy Ba bant, quod ipfis om-
cpzpon. P him F wibws beme placuc
hicobe eallum pelzo rins ea, ut obférva
healoenne:- remtur. ’

Foedus Zlfredi & Guthruni Regum.

D1 ype Hoc efl fiedus quod
P El;ml{) ]'].i}y"rrsz'g Alfredus Rex
I Lydpun Lymng. Gysbrun Rex, &
qealley Angelcyn- sotins Anglice na-
ner pizan. ‘y-eall ziomis fapientes, &
yeo Beob Be on emwis gews que i
€arvenglam beo® Mmglia  Orientali
ealle Zecpeven hab- babiras, fimul fece-
bad. 7 muo apum ranz, 8 jurejuren-
Beperenoo. pop u ds  comprmaeverun:
Yyipe. 3 yop beo- pro fepfis ©. prv
PR Zngnan. ge ron pofleris fhis tamns-

CHE. Z€ FOP fis guam nondwm
ungebopene. Ve matis, gui Dei vl
FEooer milcre pec- noftram miféyicor-
<z, o;}?c upe: Wsam Curant.

8 ' Leges
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Leges Eadweardi Regis.
Et infra. |

€aopeano  Lyn- - Cum Eadweardus

ing mid hiy prcan Rex cum fapienti-

'Ba h1 2t €axancea- bus fuis Exoniz ef-

yThe pzpon. };::ca«- Sot,inquirebant om-

bon calle hu heopa nes gmomodo  pax

{l: betenpe beon eorum melior effe
e &c. poffit, e

Foedus Eadweardi & Guthruni chum

Py rynoon Hec funt _;ura
bomal]: %e y; i} pg ue Llfredns Rex
Lyncg J Luppum ?5 Guthrum Rex
Lyncg gecupan: fasciverunt. Et hoc
And By 1y yeo ge- e¢fl Senatus conful-
peedny £l tum, quod Lifre-

neo Lyning J Tu- dus Rex, & Gath-
pm[‘,ym ."Jert run Rex, & deinde
€avpeand Lyning. Esdweardus Rex

§ Tuppun Eymny. ®Gathrin Rex ele-

cupon.” -y gec- gerans

gm Ba- .gda €n- f‘tmt, cnm Afglz ]

‘gle *y Dene o pny- Dani pacem ams-

pe. J %o pcont)r- citiam plene fufie-

c1p'e pen- perunt, (8 [upientes

gon:: 4 ’Ga prean etiam offea
fope &om

eac 'Be ryﬂ)an pe- erm,
pon. G2 tmim
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ICmeabe mibmun- fn?, me contempha
ya pr'cena q::])eah'ce tam effe cum fapien-
chonpa aba ge twum meorum confilio
xpevpa. &c. tam Ecclefiaflics or-
dinis quam Laici,

&
Leges Eadgari Regis. -

Dy iy reo é:pzb- Hoc eft inflitutam,
nyrre. ‘8e €aogan gued Eadgarns cum
Lyng mio hyy pi- fapientum fuorum
zena q‘::bcahtc ge- confilio infliruis
pxo. Liod o lope. gloriamDei, & fibt
9 him rylpum <o #pff in dignssatens
cyneycipe. Jeallum Regiam, & im uir
hiy “leoopCip o Jizatem omui popu
deanys . Svo.

Legcs Fhelredi Régis_

Dipardagened- - Hoe eff confibium
nyyre. do Apelped Aitbelredus
Cyning“y hiy pican Rex, © - faprentes
‘ge{mbbon. eallum ejus confultaverunt
polczopmperbore. ad  emendationem
®T PubeyToce on pacis ommi popuk
Myncena lane ey #odffocs in regime
vep Bogla lagen . Merciorum, (ecur
: S dum Anglin lages.

Sonatws
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Senatus confultum de Monticolis Walliz.

Dip 1y reo ge-  Hocefl Consiliom
peonyyrre e An- quod Anglica nats-
gelcynner  pivan. mes  fapientes &
"] pealhpeove peo- HWallse Confiliarii
bopan betpox De- jnter Monticolas
unpevan gerecvcon: conflitecrnnt.

Leges Conti .R.cgis.

Py 1y reo ge- . Hor eft Confilsum
pxoneyr. Be Lout guod Cnutus Rewx,
Lﬂmng ealler €o- totins Anglie 8
3la lamoer Lymn: Danoram & Nor-
ge. JDenalyning, wegorwm Rex, cxm
B Nop};pngcn Lyn- fapientem fuoram
ing. mid hiy pice- confikio fancivit, in
na gepeahve gepev. kawdem Des, & fibi
Liooe vo lope § bun ipfi in ornawentum
rylum to cynep- Regimm, & ad uti-
cippe. J rolc o Jitatem Populi ;. (&
Beapges: ‘3 P prr boc erat fackis Na-
on P&m balzan #alibus Demini no-
midbpincper Tioe firi Wistonie.: .
OR Pumzanceay Tt : I

.. The mext ‘and: laft thing I thall mene of rhedad
tion befote Idrdw any Conclufion from tin name
what has been offerd to the Reader, %750
are the Terms ufed by our Lesin Hilto- rre.
R 84 .

G 4 . rians,
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rians, to denote both the Saxox Parlia-
ments, and the Perfons that compofed

them. The firft is generally exprefied by
Conventus Sapiemtum, which is but a

meer Tranflation of the Sexom words,

the Members it confifted of, are deno-
minated Primcipes, (of which enough

has been already faid) Proceres, Pri-

mates and Nobiles, all which Words,
however they may feem in the vulgar
Acceptation to exclude the Commons,

‘yet on a firi® Examination, the con-

gary will appear a moft manifeft Truth,

or, -

themetn- 1. The words ' Primarii, Primates
i of tht and Proceres, are all render'd by the
Primary, Saxon Gloffarifl, Xeldefl, Burgh wara,
Primates, thefe in our modern Englifb we call
and Pro- Pors-Reve, Burfbolder and Headbo-
’ rough, in fome Places by amore common
expreflion borrowed from the Norman

- Diale&, Mayors ; and in this Senfe is the
word Proceres ufed by the Writers of

other Countries as well as our own; for
Daufrefue fays it denotes the Chief Ma-

iftrares in Cities 2. '
The mean- 2. That in England, the words No-
g of 3 biles and Nobilitas were ufed to fignific
biles,  Kmights, (that they were Commoners in
the prefent Senfe of the Word is agreed)
3 Rufrefiic in hac voce,: -
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feemsclear,becaufe Knight wasaName of
Dignity ; they are in o%d Authors ftyled
Honourable; in a Record 9 £d. 1. a
Knight has the addition of Nobs/is: And
LordbCoke fays, Nobiles funt qui Arma
Gentilitia Antecefforum fuorum profer-

re poffunt.

- From thefe Premifes I conclude,

1. That the Legiflative Power was 7he Legi-
not folely in the Saxon Kings. This is farie 2o
not only evident from what has been a7
already faid, butalfo from what we read ly in ¢be
in two of our Law Books, viz. That X"
their Kings were originally vefted with
that Office by Ele&ion, and fworn to
be Obedient to, and fuffer the Law as
other their aflociate Leaders, whom one
of my Authors calls the Kings Compa-
nions. The other, writing in the Phrafe
and Terms ufed in the Latin of his
Time, fays, That the Kings Courts,
which confifted of the Earls and Barons,
and the Law, were both faperior to the
King : But this Point need not be la-
bour'd; for the very learned Advocate
for Slavery, Dr. Brady, does not affert
a Legiflative Power folely in the King,
but in the King and Nobility, exclufive
of the Commoners. - '

pInfit. 594 & 595, Camb. Brittan. 243.

8 ‘ .z;Ero_m
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2. From the entrance of the Saxons,
for fome Time, they all perfonally af-
fifted at the Saxon Parliaments. 1 don
mean every individual Perfon that refi-
ded in the Kingdom, but every one of
thofe to whom the Land was apportion-
ed; for example, in Kexnt, where Hen-
gl the firlt Saxon King fertled himfelf,
it feems all the Landholders met ro af-
fent or diffent to the making Laws.
Tho’ this Suppofition feems clear from
the firft Propolfition we laid down above,
yet for the better evincing an Hypozbe-
JSis {o different from the Ufages of our
prefent Time, I would further offer to
the Reader’s Confideration the following
Obfervations. '

1. Our Szxon Anceftors, in their own
Country, did all perfopally meet for the
enacting Laws in the maoner we have
related above; and every Circumfiance
of the Time confider’d, it cannot well be
doubted, but that they did here as their
kindred Nations did elfewhere Pradtife
at firft, and for fome time retain the
Ufages they were bred in and accuftom-
ed to in their native Conntry.

2. That by the Fendal Law, in its pri-
mitive Inftitution, all Landholders wete
obliged to attend at the Feudal Courts ;
becaufe all the Land was parted amangft
the Conquerors, who had a Right to

. : give

|
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give their Affent or Diffent to any Laws
or Orders there propafed ; whence we
yet retain the Expreflion of a Conven

tion of the Eftates. .

. 3. Why might not all the Landhol-
ders in Kenr, when that Province was
ftyled a Kingdom, as well meet on fo
great fo important an Occafion as the
making of Laws or giving Judgments as
they did afterwards, when it became an
Earldom; and yet in ftriGnefs are obli-
ged and by intendment of Law all do
meet at the Sheriffs Turn and County
Court for Bufinefs of a like bur inferior
Nature. : :

4 Thefe Meetings were in open
Places, which were capable of recqiving
a much greater number of People than
came to them, becanfe, as has been al-
ready obferved, there were no minute
Frecholders in thole early Days,

5.- That the Land being divided a-
mongft the Conquerors, who were an-
tecedent to their Conqueft, a voluatary
Society; no Perfon that was nota Mem-
ber of it, and confequently bad not Land,
could have apy Voice in impofisg t
Laws ow they who were, the ablolute
Proprietors of the Sayles; thereforz the
Caer/ or Husbardnwa was no Member
of the Witena Gemit, © ... .= -

6. Every
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6. Every Thane being Tenant by Ser-
jeanty, which was, as is already obfer-
ved, only pofleffing Lands in recom-
pence for his Service, and in lieu of Wa-

es, he was no more than part of the
amily of one that was a Member, or
fucceeded to one that was a Part of that
Voluntary Society which firft conquer’d
the Kingdom, and therefore could have
no Voice in the impofing Laws on a
Society , of which he was no Member,
but only a Servant to ene who was.
“Afier- Tho’ the Individuals ever retain'd their
ward: of mative Right of being govern'd by
o’ Afag';fﬁ Laws made by themfelves, yet when
fraesin the Exercife of the Legiflative Power,
i T in the Perfon of every fingle Body na-

" tural, from their Remotenefs and Num-
ber, became impoffible, fome Change
was neceffary in the Exterior Forms
and Appearances in order to preferve 2
Common-wealth on the fame Principles
*twas firft form’d and eftablifhed ; and
as the whole Kingdom was divided into
feveral little Affociations, as I appre-
hend, fome Perfon out of evcr{ Tything
or Burrough, the Reader will recollect,
that ’tis already proved they were co-

nificant Terms, came to the #itena

yemot to take care of the Concerns and
Intereft of the Society to which he be-

long’d. For
ﬂg ron y. The
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1. The Affembly of the Saxom Le-
fiﬂamrc, when they confifted of a fe.
et Sett of Perfons, were called #sze-
na Gemot, or, an Aflembly of wife
Men; whence we feem to have derived
the now well known Expreffion of the
Wifdom of the Nation to denominate
the Parliament.

2. It is certain from the Title of the

Saxon Laws, that the Earls, Bithops and

Abbotswere Members of the #izena Ge-
mot,or Saxon Parliaments,andalfo others
denoted in the Saxon Language by the
Word /#ita ; that the Earls, Bifhopsand
Abbots were the prefiding Judges in the
feveral Communities bot% Ecclefiaftical
and Civil that the People were original-
ly diftributed into, is not doubted, and
that by the Word #iza we are to un-
derftand the prefiding Judges of the
Communities they were afterwards di-
vided into, is, I think, already proveds;
whence, it feems, we may conclude,
that the Saxom Witena Gemor confifted
of the Perfons who prefided in each
Community, and "twas but a natural De-
volution when the Exercife of the Le-
giflative Power became impracicable in
the Perfon of every Individual, that it
thould veft in every Body Politick, and
that the Perfon to whom each Commu-~
nity had by their own free Choice giv;n

the
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the Precedency amongft themfelves,
fhould be the Delegate, or, as we now
rafe it, the Reprefentative of the Reft:
ence, I think, ’tis clear, that the Com.
mons, as now underftood, were ever
Part of the Legiflature ; becaufe, though
perhaps the Earls might pot be Elective,
or annual Officers, after the Diffolation
of the Heprarchy, as they were before; |
yet afeer its Diflolution the Grates of
the Hundreds or Tythings, who were |
EleQive, being Members of the Sexen
Witewa Gemot, the Commons remain’d
a Conftituent Part of the Savow Legi-
flature.
+ ‘Tho* the Propofitions here advanced
ate only fupported by Falls that occur
ia the Monuments of the Sexo# Times,
yet many Ufages whofe Origirr we know
not, but meet with fublequent to the
Norman Conc}ucﬂr,' might be offerd ro
the Reader; lome of which being pal-
pably derived, and others being cord-
formable to, or conneed with what
has been already advanced, weuld both
#tluftrate and confirm the Hypothefis
chat is here offer’d to his Confideration ;
but as the Conftitution of the Legiffa-
ware in that Period of Time, will be the
Subjet of the enfuing Chapter, the Rea:
der will find them there, and, T hope,
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particularly obferve, how well the Hy-
pothefes we propofe of both Times,
fuit and tally with one another, that
being the ftrongeft Proof that can poffi-
bly be produced of the Truth of both.

SRESAPAERLLIARRRRLERRIRRRARS S
CH AP IL

Of the Parliaments after 1he Con-

quefl.

N the Period of Time, which by. the or
Courfe of this Effay is to be the Congue-

jubjec® of this Chapter, our enquiry into .
the Conftitution of the Legiflaturewoald
be moft idle and vain, if the Do@rine
of thofe Authors who aflert an abfohite
Right of Conqueft in #'7lliam 1. isnot
ﬂrﬁ confuted. The Arguments that have
been offered by thofe who have endea-
voured to debafe our Conftitution, and
fink us even lower than the brutal Part
of the Creation, (for to reduce reafona-
ble Creatures to Slavery, it being con-
trary to their Nature, is doing fo, and
loading them with an intolerable Burthen)
have, many of them, been fully anfwe-
red by their Antagorifts : Nor is it m
. PIJI'PO (4
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fe _to tranfcribe any thing they
. have offerd. Fa&s froxgy Hiﬁggy an¥i
Records are fully produced in their
Works ; but if I may be allow’d ro ufe
a Logical Diftin&ion, I would obferve,
that though the Arguments ¢ Pofleriors,
which prove #illiam 1. did not exercife
now thas 3 defpotick Power, have been with great
i# 1 b Diligence and Reading put together; yet
judged of. the Arguments @ Priori, which prove
he had no right to fuch Power, have
pafled wich lictle Regard or Notice, tho' |
in my Apprehenfion the cleareft and
moft cogent: For the Queftion is not
whether #:lliam the Conqueror did o
arbitrary: A@s; but whether he had a
Right to do them? therefore to decide
the prefent Queftion, we are not to feek
for Inftances, or reafon from any A&s |
~ of Power he exercifed, but to fee whe-
ther he had any, and what right to fuch
Power; and if it can be proved he had
none, thofe Inftances may be allow’d to
prove him a Tyrant, but not that Pofi-
tion they are ufed to. maintain; and
therefore notwithftanding fuch inftances
‘the Right of the People fubfifted, and
however invaded by him, might lawful-
ly be recovered, and exercifed when-
ever they could find means to get the
Power of fo doing; for no Prefcription
can be from illegal A&s, or againft Li-
berty.
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berty. For the clearing this Point, I
will fitft ftate frotn Grotius and Puf-
Sfendorf; when any, and what Right is
acquired by War. 2d4/y, 1 fhall thew
that according to ¢he Rules laid down
by thofe admitsble Authors, the Con-
queror (to fpeak in the vulgar Phrafe)
had no Right by Conqueft over the ge-
neralicy of the Englifb Nation. 3dJy;
Since, fubfequent to the Norman Inva-
fion, we were in fome, though in 4
much lefs degree, than is generally fup-
pofed; a mixed People, and a late Au-
thor has thought fit to call the Succeffors
of the Norman Chiefs, who affifted the
Conqueror in his Expedition; (on a pre-
vious Promife of partaking what was
got) for afferting tic’lr Righits, fncorri-
Zible Rebels<: That the Conqueror nei-
ther before nor after the acquiring this
Kingdom had any abfolute Power over
them, even no more than the Emperor
has over the Sovereign Princes in Ger-
many. '

rior, being ina ftate of Nature, when they
Have any Difference that they cannot |
fettle ih an amicable Way, have ufually
récourfe to Force, which like our difu-
fed Tryal by Battle amongft private Per-

© Brady in his Preface to his Hiftory.
H fons;

Nations, who have no common Supe: The caife
. of Wars,
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fons; (originally pradifed where the

common Superior, by reafon of want
of Evidence, would not determine, {0
left them, as to that Controverly, in a
perfet ftate of Nature) is an appeal to
the great Superior of Mankind, and ma-
ker of the World, to determine the Right:
And as Providence (whofe Ways are un-
fearchable) fuffers fometimes the Unjuft
to prevail, this laft Method is not to be
taken without juft Caufe, that is, unlefs
an Injury be done, and all peaceful Ap-
plications prove vain: So in every War
one Party is moftcertainly a Wrong- doer.
Now according to the Juftnefs of the
Caufe do the Rules of the Law of Na
turc and Nations determine the Right
of the Victor: For if he had not Juftice
of his fide; when he began the War, or

rofecuted it after tender of amends, he

s a Wrong-doer, and acquires no new
Right by Succefs, but thereby not only
gives all Mankind a Right, but even
makes it their Daty, to reftrain him.

- But if the Caufe of War be juft, though

the Victor obtains a new Right, yet the

. Extent of this is not, I think, well fet-

tled; that which is beyond all doubt i
that in Juftice he may take full Satis
faction for the Injury done by him that
occafioned the War, and for every indi-
vidual Hurs or Inconvenience that ﬂdwé

1 ¢
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ed natorally ot cafually from it§ 4nd
we may go fo far as to fay, thit fome
Punifhment may be juftly inflited on
the Wrong-doer; but to {ay as fome do;
that an abfolute Property in thé Lives
and Fortunes of the vanquifh’d is, by
Succefs, vefted in the Conqueéror, is a_
Docrine, as I conceivé, - inconfiftent
with Humahity and Reéafon: But we
need not here difcufs that Point, becaufe
if that cruel Pofition were true, yet it
cannot be ‘applied to the Caf¢ in Que-
ftion. For; . : S

1. The Normans dnd Englifb had no The Nor-
fort of difference; but had lived hot 6n- Engiq,.
ly in a peaceable, but éven a friendly Friends.
Manner, with fo frequent, fo familiat
an Intertourfe, that “tis fuppos’d (they
being; long after our Saxdn Anceftors
come from an unpolifi'd Parc of thé
Globé) our Edward the Confeflor di- .
rected them in the forming; or polifhing:
their Laws and from thém learn’d and.
introduced into this Ifle the mannet of
fealing Deeds, which yet ¢continues a-
mongft us, .. S ;L
. 2..The Norman Duke’s prétence of The Con
coimtng, was a fa d Title; therefore 747"
as Wu;%was not %s.ed againft the Peo-_Zl;'}';ff,,
ple but the Perfon ip Poffeflion, confe-
quently againft Harold only,alaté léarn(i;

. H2 €
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ed Author f had réafon to fay that the
Conqueft that was made was made over
Harold, and not the Nation: And the
Conqueror himfelf underftood the Quar-
rel to be fo, and therefore offer'd to de-
cide it by fingle Combates.

3. William Duke of Normandy when
he came into England {eem’d to Hhave
confider'd War in the fame light as ’tis
ftated above, viz. of an Appeal to the fu-
preme Judge, and to have claim’d this
Kingdom as his Right by Inheritance, or
Donation : That %is Pretences to it by
cithér or both thefe Wayswere ill groun-
ded is. moft certaing but that the fame
were then dubious is hot léfs fo ; and con-
fidering the Rudenefs of that and the
fucceeding Ages, ’tis po wonder this was
fo little underftoody howéever the Crown
he claim’d as legally due to him : Now
whethdr we take the Norsan Duke’s Ti-
tle-by Blood or Denatien, clear it ib that
he cotild have no more extenfive Power
%}rer thofewho did nn‘;_ make themfelves

rong-daers by o ing hiny, (1 -
fing thgat could Lakpepthemg fo;),l:hflar?f;c
Perfon he claim’d tider -had, and what
that wag is {bfficiently explain’d im the
preceding Chapter. o

f Hale's Hiftory of the Law. '
A ‘:; Brady and Tyrrell’s Hiftory in the Life of &+
"

L As
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As the Conqueror’s getting the Dia- T Con-
dem of this Realm gave him no Right 77" ™
to defpotick Power over the Saxons, {0 over the
“neither had he any over his own vito- Normans.
rious Army. To ftate this marter ful-
ly we muft take a fhort View of the
.K’ormu Settlement in France.

Rollo, Duke Williem’s Anceftor, was Of the
the Leader of a Confederate Army con- ;"%
Afitting of Danes, Norwegians and inFrance.
Sweeds, (for all thefe People are deno- -
ted in Hiftorians by the general Name
of Normanss.) He himfelf was aDane;
and as thefe People were not born fub-
jeét to one Prince, confequently Rol/a
could have no pretence, much jefs a
Right, to any Power over at leaft two
parts of them, but what was derived
from their own free confent. They con-
querd Nexflria, and from themfelves
-call’d it Normandy.

The Land was divided amongft the
Conquerors, and Laws enaed for the
well ordering their new State, by the
confent of the other * Chiefs and Supe-
riors, and not by. Rollo’s own fingle Po-
wer. Rollo’s legitimateLine failing inDuke
W illiam's Father, he by confent of the

# Grotii proleg. 3d Hift. Got. rr, eve. Mezeray ad
Annum, 88 .
b Benage Coutume de Normand. p. 2. e

H3 Barons
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Barons was elected to fucceed him, and
confequently could have no Right either
to the Dukedom, or any Power bu
what was voluntarily confer’d on him:
As all his Subjeés were fo by their Feu-
dal Tenures (the Extent of rhat Power
is {tated above ;) were there no other
Evidence that the Conqueror’s Army
was compos’d of an Affociation entred
into by the free Will of the upited Lex
ders, it ought to be believed; but we

have an exc‘arc{s ‘Teftimony of this Fa&;

for we read, That when Duke /#s//.an
defired a Supply of the Norman Barons
for afferting his Claim to the Crown of ‘
England, they told him, % That thc‘
« Normans were not bound by thei
¢ Allegiance to ferve in foreign Wars
¢ and no "Confiderations could bring
“ them to raife a Supply, though #i/-
“ Jiam Fitzosbert, a Man generally be-
“ lov’d, both by Duke and People, pro-
“ moted it with thé utmoft Zeal, and

- ¢ to encourage others, engaged to buikd

¢« forty Ships at his own Charg¢ for the
“ Service of the War., -

« The Duké finding himfelf difap-
“ pointedin this publick Way, tries other
“ Methods, and fending for the Wed-
“ thieft of them One by One, fpeaks
¢ them fair, and defires that each would -

- % contribute fomething towards theWar.

¢ Ths
S
|
|
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¢ This drove them to a fort of Emula-
¢ tion who fhould be moft zealous in
s the Affiftance of his Prince, and made
¢¢ .them promife largely, and an Account
¢ being taken of the Contributions, a
¢ Sum beyond expeCtation was raifed in
¢ an Inftant: Matters being carried thus
¢ far, he folicits his neighbouring Princes
¢ for Aid, the Earls of Anjou, Poittu,
¢ Mayne and Bulloigne, upon this En-
¢ couragement, that they fhould have 2
¢¢ Share of the Lands in England 1.”

Thus one Author, in an undeter-
mined manaer, reprefents the Norman
Barons voluatarily aiding Duke #://s-
awm ; but from another we learn they did
not all do it, for one of the principal Nor-
mans, notwithftanding all the Duke’s
Elain and artful Methods, perfifted in

is Refufal, and gave much better and
honefter Reafons for {o doing than the
other could for afking it *. From thefe
Authors it feems clear, efpecially if the:
Conqueror’s Army were not paid, and
that they were not is highly probable,
that he and his affociated Chiefs were,
if I may ufe the Expreffion, Partners in
the Profit and Lofs of his Expedition :
That this was the Senfe of his Compa+

i Camb. Brittan. 211, vide the Au()n. Hiftory at .
the End of Tayler of Gavelkind, ¢re. :
. & Daniel 34 ¢z 68.

H, nions,
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nions, and their Poftetity, i$ certain;
nor is it lefs fo thar this was not gainfaid
by his Succeflors; for Earl #arren when
his Title to the immenfe Eftate that was
given to his Anceftors by the Conqueror
was queftioned, and that too by one of
the moft powerful Kings that ever filled
the Engli/b Throne, produced an old
Sword, and unfheathing it faid, Behold,
my Lords, here is my Warraat, my An-
ceftors coming into this Lanl with /#iL
Jiam the Baftard, did obtain their Lands
by the Sword, and I am refolved with
the Sword to defend them againft whom-
foever fhall endeavour to difpoffefs me ;
for that King did not himfelf conquer
the Land and fubdue it, but our Proge.
pitors were Sharers and Affitants there-
inl  That the Conqueror had no defpo-
tick Power over his Army when he land-
ed, may be inferr’d from what’s dlready
faid ; that the Acquifition of this King-
dom by their means could give him none
is obvious, as it feems clear, that they
would not have been content in return
for the gaining a Vitory for their Gene-
ral at the hazard of their Lives, to be de-
bafed fromFreedom to Slavery ; that is,
from the moft happy and glorious State

! Bluns's Tenures, p. 9. Tyrill's Hift, to 3 Vol.
239
of
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of human Nature, to the moft vile and ab-
je&, I would fay miferable too, if People
who can preferLife withBondage toDeath,
could merit any degree of Compaflion.

Before I clofe this Enquiry into the Ex- Twe 0b-
tent of the Conqueror’s lawful and right- f:f[‘;::,_
ful Power, I lh:il anfwer two Arguments
that have been ufed to affert his Title to
arbitrary Dominion, though one of them
from its own Weight merits no Confide-
ration; yet being urged by fogreataMan
asSadmafius, and not fo fully anfwer'd by
M:/zom as it ought, muft not pafs un-no-
ted ;s the Argument I mean is the ufual
addition of Dei Gratia to the Titles of Of theli-
our Kings. See then its Origin as it’s re- Sl
lated by a Monk and a Freachman, Cir-
cumftances that will clear the Author from
any imputation of Partiality to theLiber-
ty of Mankind; thePerfon I meanis the
learned and honeft Father Mab:Hsone,who
tells us, That the firft King of France,

(and he was the firft Prince in E#rope al-
fo) that ufed that Title, was Pepin, and
that he affumed it becaunfe he came to the
Crown by extraordinary Means: Now the
Truth is, Pepin ufurped the Crown of
France, and had no other Title bur
Force. Such was the firft King who fo
Ryled himfelf, and fuch was the Motive

» De re deplomatica,

!

o
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to it; fince that Time it hasbeen the Ad-
dition of the Dukes of Vemice : © Lan-
Jranc, Archbithop of Canterbury in the
Conqueror’s Time, ufed this Addirion in
writing of himfelf, - and others did it when
they addreffed themfelvesto him; in King
Stephen, or Hemry 11*s Time the Bithop
of Winchefler {o ftyled himfelf: And even
fince the Reftoration in theWrit by which
that truly great and good Man Dr. Faxon
(who afteriaving filled the higheft Station
in the State with fingular Reputation had
been advanced to the See of Canterébnry)
isfummoned to Parliament,he’sfty led De
- Gratia Archiepifiopus Cantuarienfise.
The Con-  The other Argument is indeed more fpe-
qurer’s - cious, but on fl;]c Confideration “twill be
oomi noe found as inconclufive; ’tis this, On the
o milisary Conqueft (fay the Patrons of Tyranny)
one. the Government wasafort of military Go-
vernment, the military Tenants compo-
fed, and were in effect a Standing Army.
Though the general Obfervations which
were made in the firft Chapter on all the
European Governments, which need not
be here repeated, feem fufficient to anfwer
this; yet, for the clearing fo material 2
Point,let it be further obferved how many
of theIndividuals that compofed the Army
were immediately under the Canqueror’s

o Eadmerus, p. 12 & 36. Madox Formalare in
the Spec-mer of Hands, ’

P Perey Qf Parliaments, p.182.
Command;
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Command; and ’twill be found, that not
one in fifteen, if Ifaid, not one in thirty
were {o, I believe I thould not exceed:.
Again, every on¢ of the military Te-
nants were the Proprietors of much the
major Part of the whole Kingdom, and
attended in the Army to perform their
military Service, by Virtue of their
Knights Fees; now every Knight’s Fee,
at the loweft Eftimation, is fuppofed to
be 20/ per Anmum®; that Sum two
Hundred Years ago, as has been provd
by the late Lord Bifhop of Ely, was
' equivalent to 140/. To enter into all
the Proofs that ‘mi%'ht be given, of its
Proportion to much greater Sums in
the Conqueror’s Time, would be devi-
- ating too far from our prefent Purpofe,
and is the lefs neceffary, becaufe none
but an utter Stranger to the Antiquities
of his own Country, and indeed to
thofe of others, can doubt that 20/.
at the Conqueft was equivalent to 3col
nay, I truly believe goo4 lper Annums,
that is, the Land that would then yicld
but 20 4 would now produce the other
greater Sum, and 20/. would then pur-
chafe’as mach Corn, or other Neceffa-
sies of Life, as the biggeft of the other

2 2 [nftit, §96, Stat. d,‘ Militibus, Camb, Brit, 256, e,

Sums,
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Sums would now: View then the Con-

ueror in his military Capacity, and at
the Head of his Army, or to {peak pro-
perly, of the Militia, and the Propor-
tion betwixt the Number of his Vafials,
and thofe of the Peers sonfider'd, he
will appear no more abfohrtc aver the
Peers in the Field than iajthe Palace:
Again, confider, that thefe military Per-
fons were Gentlemen of great ‘Eftates,
fuch at leaft, as are at prefent deem’d a
fufficient Qualification to ferve in Par-
liament for any City or Borough : Now
thefe undeniable Truths are putr toge-
ther, can the moft bigotted Patron of
Arbitrary Power believe fuch an Army
. would be the wretched, and abject In-
ftruments of the Conqueror's Tyranny,
and their Oppreffion ?

From ftating what Power the Con-
queror could legally exercife, tis a na-
tural Tranfition to enquire into what
he did exert, by which a Scene very
different from what fome may imagine
would be difclofed ; but the Confidera-
tion thereof in this Place muft be de-
termined by the Subje& of this Effay,
and therefore the Members of the Le-
giflature being fo by Virtue of theis
Tenures, our prefent Difcourfe of the
Conqueror’s A&ions muft be reftrained
to this Point. _

The
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The Saxone and Normans ufed very How the
different Means in their Settlements, the 35N
former deftroy’d the People, and pof- man se-
fefled themfélves of the whole Land;;’f.j}"‘:.’:;
the latter had no fuch Defign, nor in-""
deed Power fufficient to execute it : And
as the Conqueror himfelf only claimed
Power, and that too by Title, his Con-
federates had the like Views; fo all thefe
Invaders purpofed the ruling, and net
deftroying the former Inhabitants: The
Conqueror affumed the regal State as
his own by Right, and the Demefnes
of the Crown sas theteunto drinexed;
having feized both, he treated all the
Englzfp that oppofed his Acceffion to
the Crown as Rebels, and difpoflefled
them.of their Lanids which were diftri-
butéd amongft ‘his own Confederates,
with "this rematkable Difference from
what was done by the Saxons, that thefe
extirpating the Britains, gave their
Chiefs, for hinifelf and his Followers,
one entire Diftri&k, whereas no Petfons
on the Conqueft being difpoflefled, bur
fuchi who, by their oppofing the Con-
queror, * and accorditig to the known
Rules of the Feudal Law, fuppofing the
fo doidg was unlawful, forfeited theit
antient Kight, in confequence thereof
moft of the: Conquetor’s confederated
Chicfs had Lands affigned them, that

, : ' were

t
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were oft not only disjoin’d from otie
another, but alfo fometimes in different
Counties of the Realm. The neutral
Englifb, though they fared better, yet

did they alfo id fome Degre¢ feel the

Effe& of the Normans Love of Power..

In the Rural Tythings ({o for want of

a better Word, I take the Liberty to

term thofe that did not confift of trading
Perfons, as I hall hereafter thefe trading

ones) were placed Norman Chjefs, and

for ought I can find, every Norman fo
conftituted Chief of the Rural Tythings;

as he fucceeded .to the Saxon rgfa’.r,’

he did alfo poffefs the fame; and no
%reater Preheminence than they did;

ave only that this Superiority was firft

in them made hereditary: For, had it
continued, as in the Saxor Times elec-

tive, the Bulk of the Ele&ors being

origin of S4x0ns, no Norman could have beent
Barons preferred : Thefe Chiefs, by Normar
and Scig- Appellations, were called Barons and
and Ha- Seigneurs, more contra&edly, Sires, and
nours. their Eftates Baronies, or Honours.
That an Honour confifts of nrany Ma-

- nors, even in the prefent Senfe is agreed,

tho’ of what Number none have con-
je¢turd, much lefs defin'd. If what has

been offer’d concerning thefe Tythings

is received for Truth, we may deter-

mine it to have confifted of at leaft ten

Manorsy
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Manors, becaife every Tything conififted

of fo many; and every I'ything, when

the Superiority became hereditary, con-

ftitated one Barony, or Honour. The

trading Tythings generally cordtinued in 15 7

the fame State they were in before, ding Par

which I do not attribute to any o

liar Kindnefs the Normans had to them, :heir for-

bat rather, to the Contempt a rough me stas

and mattial People had of manual Oc-

cupations, and all Things out of the

Compafs of their own Knowledge :

Whatever was the Caufe, fure it is, that
enerally, if not univerfally, they were

%cft in their original State, and remain’dfo,

many little Common-wealths retainin

as fome yet do the Saxon Officers, wit

their Saxom Names, Courts, and even the

Saxon Denominations of Boroughs, to

diftinguith themfelves by. Thus did the

original Equality, fo confpicuous in the

8axon Eftablithment, which before the

Conqueft was univerfally diffufed thro’

the whole Kingdom, become confined

to the Boroughs where it yet fubfifts.

"The Conqueror’s Title being difputed, s z4a-
Prudence induced him and his Confe- bifimen:
derates to have an Eye to the fecuring 70"
their new Acquefts; and the Regulation
of Tenures in Normandy and France,
whence they came, naturally determin’d
them to the reducing this Kingdom, to

as
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is great a Conformity as the'y could td
the Ufages of thofe Countries : Hence

~ arofe the tegulating what Number of
Soldiers the Norman Chiefs, or the old.

Englifb that were continbéd ih their
Pofleffions, or advanced to Power, fhonld
bring into Field ; and alfo the fubjeing
the Ecclefiafticks themfelves to the like
Duty. Thus were all the fingle imme-
diate Tenants of the Crown, one only
excepted; bound to do miilitary Service,
in cafe of an Invafion ot Rebellion;
the trading ones, where the whole Com-
munity held of the Crown, being by
the Occupation of their Member$ nnapt
for Arms, dnd qualified to contribute

ofFeefarm in their Purfes were at the fame Time

Rents,

(if I guefs rightly) obliged to pay a
certain annudl Sum towards the Support
of the Government, which I conceive
to be the fame we read of foon after
the Conqueft, under the Appellation
of a Fee-farm Rent.

of Grand  Befides thefe Tenurds vifibly founded
serjeanty. on the Saxon Conftivution, there was

one which, inh Deferénce to the Senfe
of others, rdther than for want of Foot-
fteps of it in the Saxon Times, I omit-
ted to-mention before; the Tenure I
mean is Grand Serjeanty, for Petit is
not here confider’d, becaufe; however,
the Lord Cake’s Divifion of Serjeanty

: may
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may be applicable to our Law, as un-
detftood wKen he wrote; yet furely
’twas otherwife in the Time we now
difcourfe of : I take the Thing then to
. have ftood thus; where the Service was
of a publick Nature, ’twas, 1 conceive,
callecr Grand Serjeanty, where of a pri-,
vate Nature, Petit Serjeanty : Thus, if
Land were given for the Service of
Steward, Conftable, Chamberlain, ot
Marthal of England, fuch Gift and
Service created a Grand Serjeanty; but
if for Service of Steward of the Houf-
hold, Mafter of the Horfe, or €ham-
berlain of the Houthold, thefe refpe&-
ing only the Perfon of the King, and
not the Publick ; fuch Services as they’
created no Tenure of the Publick, 1{'
did they, as I conceive, make only a
Tenure by Petit Serjeanty.

The Army the Conqueror brought
with him was too weak to keep the
EngZifb in an unwilling Obedience, and
yet much lefs able to?ﬁ; fo, when many
of them returned a Year after the In-
vafion to their native Framce; hence
the Conqueror probably fenfiblé, that
it could not be the Intereft of the Mi-
nority to keep up Diftinctions, afted on’
a View of confo'l)idating both the Eng:
/ifb- and' French into one Péoplé, and’
for" this Purpofe introdiced’ here Waid!

I thips
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fhips and Marriages. On the fame Mo-
tive ’tis hiﬁl}l probable, he did not fub-
vert, or diflolve the Szxor Government,.
but adapted the Rewards of his Fellow-
Adventurers to their Conftitution, and
Earls bipp left the Saxon Earls, as in their Inftita-
a befors, tion officiary, and the Counties under
,-,‘.f;::ﬁ their Adminiftration; but undermined
counsy. the'Power he could not fafely deftroy,.
by difmembring. the Barons Eftates in a.
manner from the Couaties, and’ making,
them recognife no Superiour but the
Crown.

Diftrits The Conqueror gave Part of the
won of the L and that he retain’d to himfelf, under
f"f;';“:,_ the Refervation of military Service, to
der vari- his otvn immediate Followers; fo did -
s Refer- his Confederates, who, holding their
v4m: Lands by the Service of a determined
Number of Soldiers, enfeoffed their own-
immediate Followers witli fome Portions
of what was affigned to them for their
Share, under Refervation of fuch Ser-
vice. Thefe Lands fo given were called
Knights Fees, and ’tis highly probable,
that the Conqueror and his Affociates-
did compel many of the old Engli/p
to hold their antient Pofleflions by -the.
fame Tenure, the Number of théni ex-
ceeding fixty Thoufand. As they all
reed in the' creating Knights Fees, fo:
Z%d' thiey in one uniform manner divide,.
: or

H v, /
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or which 1 think more + gabl~ con-
tinue the Divifion of t'.. I.efidue of
their Poffeffions in the fame manner as
the Saxons had ufed; fome Part they
retain’d in their own Hands, other Part
was allotted to Hufbandmen, in lieu of
Hire, for as narrow as their Commerce
was, they had nét Money enough to
anfwer its Occafions. Théfe were to
till and manure fuch Portions as they
retain’d in theit own Hands, and were
called Tendnts in Soccage; a Word
which fignifies the Service of the
Plough, and properly were they fo
termed, fince ’till Henry the IId’s » time
_ they aCtually performed that Service ;
then indeed Money became more plen-
tiful : And as the Reafon for the Infti-
tution of that Service was thereby gone,
the Service itfelf vanifhed, and in liea
of it thofe Tenahts have ever fince
aid a Rent; the Refidue was either
eft to the Occupation of the Bondmen,
or lying negleCted, was called the
Wafte*.

All the forementioned Tenures fub-
fited ’till the twelfth Year of King
Charles 11d. at which time the military
Tenures were abolifhed; the Soccage

m Hale of Sheriffs Accounts. p 14.
* Bacon's Elements -of the Law, 30.

I2 Tenure
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Tenure yet {ubfifts, and fo does the
Bondmens, whofe Succeflors are the
Copy-holders : And though Time bas
dealt very favourably with, them in all
other Refpects, they yet retain one
Mark of their origipal Servitude; for
as of old, Bondmen were not reckoned
Members of the Commpop-wealth, but
Part and Parcel of their Owners Sub-
ftance, fo were they therefore originally
excluded from any Share in the Legii-
lature, and their Succeflors ftill continue
without any Right, to vote at Ele&ions,
by Virtue of their Copy-holds.

From this Account of Tenures ’tis
obvious that the Conqueror, to fpeak
in the vulgar Phrafe, had two Sorts of
immediate Tenants, viz. thofe that held
of him as chief of fome Scignory, who
were his particular Followers at the
time of his Invafion; the Service of
thofe was annex’d, or, as we phrafe
it in the Law, Regardant to fome
l)articular Seignory, and paffed at
caft laterly by the Grant thereof to
any Subjcé{; the other Sort of Tenants
are thofe who held of him as Chief of
the great Secigniory of the Kingdom,
and had confederated with him, as re-
lated above, and had Followers of their
own; the Service of thefe was not
transferrable 1 :  Of thefe only I defire

{ Dyer, 40.
the
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the Reader to underftand what will be
hereafter faid concerning Tenants in
chief, or Tenants of the Crown.

Thus in this well digelted Form of 7 -
Government, by a Difpofition conceited “/ o
“with equal Wifdom and Juftice, all did%, onrs-
in Perfon or in Purfe, by a ftated and g £-
known Rule, and determined Propor- ****
tion, contribute towards the neceflary
and only Ends of all Governments, the
Preftrvation of the Community ; I fay,
by a detetmined Propottion, becaufe
this feems certain by what is already
advanced, and might be further evinced
by an infinite. Number of Arguments;
one only fhall be here infifted on, which
i this, on the Diftribution of the Land,
certain Services were ftipulated to be
perform’d in Liéw and Recompente, or
Return for it°: Now, if Lord, or King,
could demand more, or had a defpotick
Power over their Vaffals, fuch Stipula-
tions were vain and ridiculous; for why
thould a Superior fay to his Vaffals, You
fhatt for this Land do me this, or that
Service, or elfe Fll have a Right to
tarn you out; if the Superior had an
abfolate Power to command the Vaffal
to do that, and every other Particular,
which Pride and ill Nature rioting in

© Vide Serykii Jus Feudale, 309.
I3 abfolute
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abfolute Power might prompt him tq
require ?

Under thefe Regulations were the or
dinaryChargesincidentto the publick Ser-
vice adequately provided for. But as na
human Prudence can forefee all future Oc-
cafions, and the Duties of 3ll Perfons werg
by feudal Contra&s regulated; and Con-
traéts once made cannot be diffolved or
changed, but by the Confent of all Per-
fons who were interefted in them ; there-
forc ’twas as neceflary under the Nor-
man, as before in the Sax¢gz Eftablifh-
ment, that the Confent of the Peoplg
fhould be obtained for fuch further Pro-
vifion as any Emergency might render

ThisPowsr cONvenient or neccllary. All Writers
was veted and Parties are, I'think, agreed, this was

#a the Ba-

sons,

done by a Convention or Affembly of
the Barons, however widely they differ
in determining who were {o at the time
we now treat of ; ’tis therefore incam-
bent on me to fix this, for which Pur-
pofe I will fhew the Etymology of the
Word, and its Notation from Records,
and other antient Monuments.

" Authors differ exceedingly as to the
Etymology of the Word Baron; their
Opinions the curious may fee in the
Books referr’d to in the Margin®p ; that

P Spelm. & Dufre/ne in voce Baro Hicks differt, Epif-
P A . R

which

LA
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which I .conceive to be the beft is here
offer’d to the Reader’s Confideration.

The old Teutonick Word Bar that Erymology
fignify’d Man, and in its more reftrain’d § 7o
‘Senfe a Freeman, was carry’d by the
‘Germans into all their Conquefts, tho’
founded and fpelt with fome Diverfity ;
in Spain they wrote it Par, and now
Varo, our Saxoms War, the Normans
and French, Bar and Baro'r.

“This Word does not occur in the
Longobardick Syftem of the feudal Law, sty and
nor, if I have obferved rightly, in any "xmﬁm-
Writers older than fome of the Laws
publift'd in Lindenburg’s ColleGtion s,
in which it fignifies no more ‘than a
Man or Freeman; nor is it to be found
in any of our Moauments older than the
Conqueft, except one of Edward the
Confeflor t, whence he having been fo
converfant with the Norman; and from
its frequently occurring in the Cuﬂ:umary
of Naman%v I'm now perfwaded, not-
withftanding what I'vg fomewhere wrote

tolar. 146. 3 Inflit. 45-& 46, Dodridge of Nobility, 4.
Camkg. Brit. 238. Potit 108. Arg. Artino, 10, Madox's
Hittory of the Exchequer, 134. Formzlare 2 & 128,
Brady of Boroughs, 26. Coke on lmlmn, 111, ¢re.

r Hicks Gram. Theotes.

s Leg. Aleman. 16. Lex Ripuar. Tit. 58,

't Somner of Gavelkind, 207.

¥ Edit. per Benage, 2.81, e,

14 ' in
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in the disjun®ive, as if ‘twere dubious,
whether this Word was introduced into
this Kingdom by the Normans, or the
Danes; that ’twas derived to us from
a Norman Original, and became more
common in this Kingdom by, and at,
or foon after the Conqueft : But I in-
cline to think, its Eftablifhment owing
chicfly to the Ufe of the Latin Toun

in our publick A&s, rather than to that
of the Norman French, fince the an-
tient Barons affeGted the Appellation of
Sire, not that of Baronv; and even at
this Day, in the Writs of Summons to
Parliament the Barons are fo fliled.
After the transplanting this Word into
Ef:flaud we find its Signification va-
ried ; at the time of the Conqueft, it
fignified the immediate Tenants of the
Territories of that Seigniory that were
the Subje& of the Dilcourfe; and per
Eminentiam, if fingly ufed (and not
determin’d by other Circumftances) it
denoted thofe of the Crown, that is,
all Perfons who held of the Publick ;
and like the Word Tenant sz Capize,
did not denote Tenants by any parti-
cular Service, but might with equal
Propriety be predicated of all that were
fo. They were, as we have feen, of

¥ Selden’s Titles of Honour, 448.
three
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three Kinds, wiz. Tenants by military
Service, Tepants by Grand Serjeanty,
(in the Senfe we have explain’d the
‘Word in) and the Boroughs.

That the Reader may the better judge
of the Truth of this complex Propefi.
tion, I fhall refolve it into four fimple
ones, and under each offer fuch Rea-
fons, as in my Apprehenfion prove
them.

1. The Word Baron was at, and 1 wird
for fome time after the Conqueft, ufed 2on ”
of, and applied to every Tenant in,... 7.
chief of the Crown, by whatever Te- nant in |
nure he held. : chief.

12, "Tis the Diverfity of the Service
that the Tenant is bound to perform
that creatcs a Diflerence in the Tenure;
there¢fore, if a Baropy "was a Tenuro
different from sll others, it muft be fo
by the Service the Tenants by Barony
were obliged to perform, which nooe
presend to define, no, not fo much as
to guels at; yet two Authors wrote
Treatifes exprefly on Tenures, and Cote
commented on Listléton’s ; but neithey
in them, nor any other of our nume-

-rous Law-Books is there any Mention
made of the Service of Barons, as dif-
_tin¢t from other military Tenantg; and
it would be ftrange, very flrange, to
fuppafe, that when fuch Authors defcend

to
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vo the meaneft Tenures, even Villenage,
they fhould fay nothing of the Chief,
if really a Tenure.

2dly, The Kingdom was only one
great Seigniory, different from the lefs,
not in its Conftitution, but only in Ex-
tent of Ground, and Grandeur of its
Convaffals; therefore ’tis reafonable teo
fuppofe, that the Word Baron, when
aﬁplied to the great Seigniory, denotes
the Perfons that are qualified, as the
Perfons are that it denotes, when ap-
plied to the defs; and that the Perfons
who owe Suit and Service ro the great
Court of the Nation, are fo related to
it as the Suitors of the lefler Court-
Barons, with Regard to the fubordinate
Seigniories : Now, ’tis beyond doubt
certain, that the immediate Tcnants of
every lefler Seigniory were ftiled Barons
of the Seigniory, their Affembly the
Court-Baron ; that all the immediate
Tenants were bound to attend, and
that fuch Attendance was Part of the
Service by which they held their Land;
nor is it lefs fo that every Seigniory
confifted of military Perfons, Officer of
the Seigniory, and Tenants that yielded
Profit, inftead of military Service;
whence it feems to follow, that the
Parliament confifted of the like Ranks

and
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ind Order of Men, and that they were
l{o denoted by the Word Baron.

3dly, In a Charter of Henry 1. * the
WorJy Baron is coupled with Dominici,
‘0 denote the immediate Tenants of the
Seigniories in the King’s Poffeffion ;
which Addition could not be neceffary,
if the Word fingly ufed did not fignify
the immediate Tenants of the great
Seigniory of the Realm.
' 4thly, Henry the Fiift’'s Convention
at Salifbury for the doing Homage to
bis Son #tlliam, was in the firft Cha
ter mention’d from Eadmerus, to fix
the Signification of the Word Princeps,
and the Expreffions ufed by other Hif-
torians in their Narrative of this Af-
fembly, will ferve to explain the Word
Baron; all the Lay Perfons that are
mentioned by two other Hiftorians as
prefent being comprifed under the Name
of Barons: Now, the Arguments that
were produced to prove the Tenants
in chief were comprifed under the Word
Principes, proves the like of the Term
Baron. _

sthly, It is certain that the Prior of
Chriffs Church at Canterbury was a

¥ prgdy‘s Hiftory, 144.

Baron, '
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Baron v, yet 'tis as fure that he did not
hold by any military Service of th
Crown, but only in chiefz, and a3l
conceive, by Honge and Fealty.

2. The Tenants by grand Serjeanty
were Barons, becaufe,

1f. In the Dir¢&ions given for col
eding a Tax on the Barons by King
Richard 1.} the Tenants by Serjeany
are excepted, for which there could b
no Reafon, if they wete not comprifed
under the Appellation of Batons .

adly, All the Lands that were, x
far as we know, ever held by grand
Serjeanty, were in the Hands of the
Barons.
" To this Propofition I am very fen.
fible one Obje&ion will be made, with
relation to the Tenure of Lands now
in the antient Family of the Dymowock:
by the Service of being the King’s
c ion on the once moft itpostant
Solemnity of the Corenation; to which
¥ aafwer, 1f, It docs mot appear, tha
amy fach Tenure didt fubfift av the times
we now difcourfe of ; for the firft I
flance. of it im Hiftory is that. as ¢he

¥ Somner's Antiquity of Canterbury, p. 299.
z Somnmer of Gavelkind, p..210.
# Spelm, Codex legum Anti. 350

Coto-
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Coromation of Richard 1LY 2dly, For
oughs appears, this Tenwse, if then fub-
fifting, might sank the Tenant amon
the Barons, which they might peflibly
lofe, on the Exclufion of the lefler Ba-
rons. But 3dly, and /aftly, 1 conceive
that this was really no Tenure by grand
Serjeanty in the Senfe we bave explain’d
thefe Words. For the clearing this Poins,
’tis to. be known, that antiencly in
many Cafes Controverfies were decided
by. fingle Combat betwixt the Parties
before the Peers. Our old Hiftory and
Law Books are full of Inftances of this
Nature which need not be here inferted);
Women, for their Weaknefs; Ecclefi-
afticks, from their Profeffion; were per-
mitted: to appoint others to. fight for
them, who were call’d their Champions:
And no doubt the regal Dignity enti-
tuled the King to the like Privilege:
Now: the Champion being only. autho-
rifed by the King for this particular
Purpefe; his Service feems related to
the feparate Benefit of the King, and
nov to that of the publick ; and there-
fore in- the Senfe we hawe explain’d
thefe Words, his Tenure was petit; and
not grand Serjeanty.

b Tyrels Hx;(tory, 3 Vol 830,

3. All
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3. All the immediate milicary Te

naats of the Crown in the Conqueror’s

the Crown time, and ’till fome time after King

1were Ba-
rons.

Of Earls,

Divifion
of Earls.

Of Earls -

Palatine.

Fobnw's Magna Charta, were comprifed
under the general Appellation of Bz
rons.

The military Tenants of the Crown
have been divided into- three Claffes,
viz. Eatls; Barons; and Tenants by
Knights Service ; of which in Order.

Earls are by our more modern Auw
thors diftinguithed into two Kinds, viz
Earls Palatine, and Earls without tha
Addition; but I thould defire thé Rea
der to confider the following R eafons
before he gives into the vulgar Opi
nion. '

1/}, in Foreign Countries, where the
Word Palatine is more antient, the Dif:
ference does not confift in their enjoy-
ing, or participating more or lefs of the
Sovereignty in their feveral Territorigs,
but in their different Services they were
to render to the collective Body of the
State, which was briefly this; the
Comes Palatinus, or Earl Palatine, was
the chief Juftice of the Palace, re-
fembling our E/dermanus totins Anglie
in the time of the Saxor Government,
after to the Fwfliciarius, or Se
nefchallus Anglie in the Norman time,
and the Major of the Palace in France,
' and
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and the only Palatinate in Germany is |
that of the Rwine, whofe Office was
to prefide in the Judicature of the Em-
pire ¢, which fitting in the Palace, he
is thence in High ‘Dutch calld Palt=
Grave, which fignifics Judge of the
Palace. !
2dYy, In England, Durbam is now

known under the Stile of a Palatinate,
yet ’twas firft given to the Bithop by .
King Fobn, who it feems, from his
fayin% he made a young Earl out of
an old Bithop, thought he made himr
~an Earl, by giving him the County,

but was not then acquainted with the
Word Palatine ; and the Bifhoprick of
Durbam, though fince denominated a
Couaty Palatine, was in antient Grants
and Records only ftiled a Liberty, which
Term in our Law Language is equally
applicable to the lfle of £/, and every
other Diftri¢ that holds Plea within
themfelves .

© 3dly, The firft Palatinate that is fup-
pofed to have been created in England
is Cheffer; but ’tis obvious that Term
was not included in the Grant to Hugh
Lupus : And a very curious-and dili-
gent Searcher into the Antiquities of

© Strykii Jus Feudale, rrz.
d Cambden’s Britan. 934

this
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this Kingdom, even the great* Mr. Camb-
den, affares us, that neither he nor any
of his Succeflors, ever had the Stile of
Comes Palatinus in any Grant or Re-
cord.
4bhly, The Earldom of Shrew/zary
was term’d a County Palatine; and yer
ewill not be found, that the Earls of
Shrew/ary had any Prerogatives fu-
perior to thofe of other Earls.
sthly, The Word Pabatinus whence
our Englifp Palatine is derivid, comes
from Palatium, which was ufed to fig-
nify the Court of Juftice; and- indeed
in no other Senfe but with Refpeét to
the Adminiftration of Juftice is the Word
ufed : The Adminiftration of Juftice in
the Counties was equally vefted origj-
nally in the refpeitive Earls of each.
And all Earls had an-equal Share in
the great Court of the whole Kingdom;
fo all Earls here feem to have been ori-
ﬁinally equally, that is, not at all in-
ituted to that Appellation.
whesher  The fuppofing a real Diftinction be-
anz,t";;’f_ tween Earls and Barons fo antient as
Joronce bs- the times we fpeak of, feems alfo il
rwixt  grounded, for they are by very good

g'::“:r:"“ Authors faid. to be the famef; and the

¢ Vincent againft Brook. : !
£ Seldew's Titles of Honour, §53.

Defi-
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Definition Selden and Cambden give of
a Baron does & equally agree to both;
all the Difference I can find between
Earls and Barons, whilft both were feu-
dal, is only this, that the Barons were
the Chiefs of one Tything, or feveral
Manors, that were given as aforefaid
by thé Conqueror to one of his Confe-
derates, who thereby became the Sus
perior thereof ; whereas, the Earl with
us was the Superior of the Divifion of
the Saxon Shires : Nor in my A%ree
henfion; without making this thé D;f-
{e;rmtia ‘proxima, .can any Definition

given of a Baron that does not agree
to an Earl; and indeed this fecms to
have been the Notion of Antiquity: for
the: colle@ive Body of our Nobility im-
mediately on-the Conquett; as in Nor-
mandy, were, as at this Day »; denoted
by the general Term of. the Baronage..

It has been already rematk’d in the That ik
firft Chapter of this Effay, that ‘all the jionee
Earls. and Barons' in- Exrope did anti- collesive
.ently hold of the Kingdom, not-of the Bodyefrhé
King foldy: I fhall therefore bere: only S
~ add fuch. Obfervations as may -ferve
s Selden's Titles of Honour, ‘353. Camb. Brit,

b Madox's Hiftory of the Etchequer; 133. Cou-
tume de Norm, 287, Finch lib. 2. ¢. 1.

" e

-t
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to evince, that it was fo on-the Con-
queft in this particular Kingdom.

1. Many of the Perfons who came
over with the Conqueror, had no fort
of Relation to, or Dependance on him
antecedent to the Conqueft : Thofe who
Wwere Norman Barons held of the Com-
mtnity, ‘not of him folely; and ’tis by
no Means probable that they would
defcerdd tb fubmit to the fame Subje&ion
‘to :hith with his owna inimediate Vaf-
fals. .. : .

2. Not one of our Norinen Kings,
thoogh great Extenders of the Prero-
gative, cver affim’d, and many dif
claim’d all Pretence to thedepriving a Ba-
‘ron:of hisBarony without the £
of their 'Céurt, that is the Parliament;
and {omne have demanded the Jadginent |
of the Peers agaidft Barons whom they |
thought delinquent i. '

‘3.. 'All ‘the 0ld Memorials, and
nearéft the cime I -néw: treat of, \com-
monly 'call the ‘Baroms: Batokes fy
not’ Buyones 'Reéir; fo they ate Itil'd
inthe : Regiffer *, a-Bodk of 'as grear
"Antiquity and Authority ds ady in’ the
Law; fo are they term’d by Lord Caée *,
and in pleading, whith requires the

i Brady's Biftory, 129 and 657.
. B Fol179. * 3 Inflit. 46.
: - greateft
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gredteft Nicety and Exadtnefs, the ¥oin
ds .at this Day, “Onss Parivw Regnil.

The Sovereigaty of theBaranage over 4sd wird
their ¥affals, “that is wot an abfolate Srvereins .
Pominion, \bat fych as the King had :x;,f,,l,};,
by Law .aver this, may be proved by
four kinds of Arguments, wig. their
*Origjn, .of :which epough has been al-
xeady daid; the:Names they are.denated
by, the Words ufed in their €reation
-and the.Rower they exercisid: Of .the
three laft iin Order. _

They are frequeatly in .old Wiriters
Atiled Principesy Reguli {8 Regesm.

The only Form of making an Earl,
-wihich is fuppofed o .old as .the Con-:
}'ueror.‘s Days, .is that by which Hugh

upus was created iEarl of Chafler;
thesWords. are, Fenendutn ita libere ad
‘Gladlinm ficut pfe -(the Conqueror)
-tonsbar wum Anglien. _ '

.Pawer .the ‘Barons . exarcis’d equal .to
any King.of . Einghaad; that has not ex-
-cqedled (the Law:; .they made Subinfeu-
-dations, shich1by .the feudal ,Law i
its Purity both abroad, and as it feems
l}y the Statute of Quia Emptoyes ter:

! Salkill's Reports, 509. .

™ Dufrefné voce Par;; Taylor of Gavelkind, 40.

™ Davis's Reports, 62, Dodridge’s -Pringipality of
Wales, 124, Cambden's Brisan, L )

K3 Farumy
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rarum, here none but Sovereigns could
do, becaufe Homage and Fealty, the
only Ties betwixt Prince and People
was incident to them; they alfo made
Laws in their Courts, and judg’d there?;
which Power was fo far from being
an Ufurpation, that by the Law of
Henry 1. it is exprefly provided, that
the Baron’s People fhall not be obliged
to abide by the Determination of the
King’s CourtP; and therefore Earl Fobn’s
Man refufed to anfwer evén an Accu-
fation of High-Treafon in the King’s
Court; and alfo gave that for a Rea-
.fon why he would not be Security for
the Payment of the King’s Ranfoms;
though by the feudal, a Vaffal is bound
to redeem his Lord out of Captivity,
"under Pain of Forfeiture. They coin’d
their own Money to King Stephen’s
timer, which we find noted in thofe
Times as a Proof of independant So-
veraignty °, gave Boroughs a Right to
fend Members to Parliament, Exempti-
ons from other Courts, and Power to

° Davis's Reports, 62.  Anfwer to the Fanus, 16,
Daniel 50. -Spelm, Codex Leg. Antiq. 345. Brady’s.
Hittory, eve.

P Spelm, Codex, 314.

9 Brady's Hiftory, 404 and 442.

* Hale of SheriffsAccounts, 4,

$ Gronii Hiftorja Gott. 386,

3 - bold
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hold Pleat, pardon’d Treafons, Felo--
nies, &cv. and their Tenants and Peo-
ple paid and yeilded them the felf fame -
Aids, Tallages, and Services that the
King had of his, nor were their Vaf-
fals talliable to the Kingt.

Laflly, The Vaffals of the Lords did
Homage, and fwore Fealty to them,
and as it feems, not to the King at all;
for no Perfon could be a Leige-man to
twolords; and Earl Foba’s Man decla-.
red he was not bound to the Kin%ob.y'
Homage or Fealty, and they did both
in like Form that the King did to him*.
To explain this Matter to Readers not
verfed in the Feudal Law, it isto be no-
ted, that Fealty mightbefworn generally,
and then it was called an Allegiance,
and the Perfon that took it was called
fuch a Lord’s Leige-man, or, with an
exception, as faving the Faith that I
bear to our Soveraign Lord the King,
or under a Limitation, as for Land and
Tenements I claim to hold of you. Ori-
ginally the Barons People fwore Fealty
abfolutely, and fo were Leige-men to

the Barons. . This was fo far from be,
ing an Ufurpation, that the Vavaflors

t Brady of Burroughs, 44 &c.

# Vide Stat.27. H. 8. cap. 4, 24.

{ Madox Hift. of the Excheq, 498.

* Brady's Hiftory §34. Spell. Rem. 59.

K3 Relicf
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Reliéf is by a2 Law of the Conqueror’s
direed to be paid to his x Leige Lord.
The Conqueror i ose of his Writts
mentions the Abbot bf Ely’sLiecge-men?’,
and the Barons Licge-men are mentioned
by Henry 1. in oue 6f his Charters, and
the Abbot Ramfey's Liege-Men are alfo
mentioned under the fame King's Reign ;
and this unlimited Manner of doi
Homage, without any Refervation of
the like Duty to the fupfeme Lord, con-
tinued abroad till the Year 1152, and
was praltifed here in Henry II's. Timez,
atid for ought I can find, was firft dif-
puted in Edward 1. and was laft finally
abolifHed by an A& of Parliament paffed
in 17 Ed. 1. which Yrefcribcd the Form
that the Lords Vaffals fhall do Homage
and {fwear Fealty in; yet dftet, in £4.
II’s time, even in the famous A& of
the 24th of his Reign, the Breach of
the Oath of Fealty in killing King or
Lord is denoted by one common Name
of Treafoi. The Attendance of their
Vaffal$ at Court-Leets is in our old Law
Books, called Suit Real 2, and the Word
Real is an antient Fyesch Term for

x 2 Inft. SL. Saxo 223.

¥ Brady’s Appendix to his Hiftory, p. 4.

2 Speim. in voce ligeantia.

@ Pafl 12, H. 7. fol. 16. 3. Qld Tenureslaft Chap;

Royal.
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Royalb., Lafily, if the Year ‘Books,
which, confidering the Manner they
were colle@ed, are little lefs than Re-
cords, are to be believed <, till A4, L
d Time, who firft introduced the Form of
Petitioning the King, he and the Barons
were impleaded in the fame Manger,
even in Entrys on Diffeifins and all man-
nerof A&ions ¢, according to Cavend:/b,
who was foon after advanced to be
Chief Jufticef, and in the fame King’s
Reign Wiy faid he had feep a Writ
in this Form, Precipe Henri¢p Regi
vghe, &ct. ' o

If any one, not verfed in the Feudal
Eaw (for thofe that are will not) fhould
objed}, that the Barons could pot be
Soveraigns over their owa People, be-
caufe they did Homage, and fwoye Feal-
ty, to the King: J anfwer firf}, ’is al-
seady proved, that they were dong and
dné to the Community of the Re¢alm,
and not to the King only. 2. *Tis noted
aboye, that thefe were things incident
to all Feudal Tennres, which wege op-
ly unequal Leagues. 3. That the fame

b Anfwer to Petty, 134. Dyer's Reports, 44.
© Pl . Tyr‘rel‘s‘z\pp%nd.% the 3¢ Volume of his
Hiftety, 70. Tyrrtks Hiffory,’3 Vol & 73.° ’
d Plowden’s Preface to his Commen. p. 1.
.« Hill, 22. E3. ;.éa. Mic. 43. E.3. 22.
£ Vide Duﬁdak s Catalogue of the Judges. \
8 T. 24 Ed. 3. 55. .
K 4 Obje@ion
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Obje®ion lyes againft the Soveraignity
of the German Princes in the Empire;
which has been afferted by the two great-

eft Civilians that ever lived, to whofe

Writings, for brevity fake, I refer the
Reader®. '

Thar there T he third Clafs that, as is obferved, |

were no . the Military Tenants of the Crown are

?.’;ﬁ:,’]afby fome divided into, is to be now the

the crown Subje& of our Confideration ; but, the

befids  T'ruth is, this Divifion-arofe from an
Earls and

Earons. Ignorance of Antiquity, and judging of |

what was y00 Years ago by modern
Times, which has led many into Er-
rors, and been the foundation of much
Confufion. In the prefent Cafe, if by
thc Word military Tenant, is under-
ftood one who held immediately of the
Crown by the military Service of lead-
ing a certain number of Men, then, no
doubt, they were either Earls or Ba-
rons, for fuch was part of both their
Duties ; but then this Service is not
diftin&® from theirs: On the other Side,
“if by Tenant by. uiilitary Service is
meant dne whe held by the Service of
attending himfelf without any Followers,
_this Diftig&tion is un-applicable to the
‘Times we fpeak of; for, in Truth, there

b Vinpii Queftiones ros. Grot, de J. Bel. & Pac,
lib. 1. ¢/ 3. 5. 23. par 2. L

acl T w0 wa§
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was not in the Conqueror’s Time, nor
for fome Time after, any Perfon who
held of the Crown by ft);ch a Service,
of which I think the very Conftitution
of the Conqueror’s Army, and the Man-
ner of their Settlement here, is an abun-
dant Teftimony : For, befides the Con-
queror himfelf, all Perfonsin it were ¢i-
ther hisimmediateFollowers,or the imme-
diate Followers of fome of the Norman
Barons or neighbouring Princes that af
fifted him; his, and the Followers of
the other Chiefs were, as has been ob-
ferved, their Tenants, with refpe& to
their feveral fubordinate Seigniories they
were refpe@ively poflefled of, and com-
pofed the Court Barops in them. The
Chiefs became Lords thereof, and held
of the great Seigniory of the Realm by
a determined Number of military Men.
Further, ’tis plain by a Law of #illiam
the Conqueror’s, wKich is alfo cited by
Lord Coke, from a Manufcript of Arch-
bithop Parkeri, and dires the pay-
ment of Relief by Earls and Barons to
the Crown, and that the Vavaffor fhall
pay Relief to his Liege Lord ; from
whence it follows, firft, That thefe were
the only military Tenants then known.

i L. Sax. 223,
g8
¢. That
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2. That all who held of the Crown
were then underftood to be Barons, be-
caufe it is certain that all Tenants of
the Crown paid Relief to it. 3. That
all thefe Barons had fub-military Te-
naats, for fuch does the Word Vavafior

That wn- denote.
der the 4. The Word Baron did comprife the
viorsf 5. Burghers, who held their Burroughs im-
ron, the melgiately of the Crowna. To clear this
Burghes Paint, it mayn’t be improper to give a
ginally  fhort Delineation of the antient Con-
comprifed. dition of the Burroughs, they having
been plumed even as much as the Ba-
rons themielves ; for as they were ori-
ginally fo many Sovereign Princes, fo
were thefe as many linle Common-
wealths. Bat I will be very brief on
this Subje, becanfe there is hopes of
fecing the antient State of the Burroughs
explain’d by the moft accomplithed Wri-
ter this Age has produced.
Derivati-  'The Weord Burrough is derived from
e the Germap Bucg, which fignifies no
she word more than a Place where many People
Burrough . inhabit 3 aigd, ix{:}){écms; in old Authors
was premifcuoufly applyed to all Pl
where there was a cgpntz,gmty of aﬁ
ings. In this acceptation of the Ward,;
Burroughs are aptly divided, by Dr. Bra-
dy, into free Burroughs, and thofe that
are not free. In Law the Word Bur-
. rough
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.rough has now a more limited Senfe;
for Places which have a Contiguity of
- Buildings are, byk Lirtleton, divided in-
- to Towns and Burroughs, the firft, fays
'he, want many Privileges the others
“have, and then mentions fome, viz.
" That a Burrough may prefcribe for ma-

ny Cuftoms, 2 Town cannot ; the pre-
fent Cities were originally called Bur-

roughs, and that the Burroughs fend
' Members to Parliameat. The Defcrip-
 tion given by Brady of his fecond kind
" of Burronghs anfwers exaétly to that we
" have now given of Towns and Bur-

roughs. Hereafter the Word fhall be
ufed in the legal Senfe only.

All Burroughs may be moft properly.
divided intou%uch as remain’d in their
original Condition, and .thofe that in
procefs of Time became fo. :

‘The Manner of making a Place a
Barrough feems to have been thus,
When any Place, whether the Land was

Mabpnors, (for that either could make
Burroughs is alrcady proved) was inha-
bited by Tradefmen, of which fort Bur-

%efs feems folely at firft to have con-

ifted, and the Land where fuch Perfon
dwelt was ket by Lord or King to the

} Pag. 109,
~ Inha-

Bsrroughs,
b_rw made.

~ parcel of the King’s or any of the Peers -
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Inhabitants in Fee-farm or -Serjeanty,
and all other Duties and Services relealed
than by the extinguithment of the Mefne
in cafz the Lands were held of fome
Lord; or if of the King, by fevering it
from the Seigniory of which ’twas Par-
cel, the Inhabitants having no Superior
but the great Community of theKing and
Parliament, to whom thereby their Feal-
.ty and Homage  was only due, their
Infranchifement gave them a-Right to a
Share in the Legiflative Power of the
Kingdom. That which renders this Sup-
fition the more probable is, that the
releafing the Lords fuperiority to parti-
cular Perfons, when none voted for
Knights of the Shire but the immediate
Tenants of the King, (as none original-
ly did) gave the Perfons, who by fuch
Releafe became immediate Tenants to
the Crown, a Right to vote, fo, even
at this Day, if a Lord infranchife a Co-
pyhold, the Copyholder thereby gains
a Share in the Legiflature, and a Right
to vote at the EleQion of Knights of
the Shire; and, in like Manner, as I
conceive, the Burroughs gain’d a Share
in the Legiflature in confequence of theit
Infranchifement, without any particualar
Grant for the fame in their Charter.
Dr. Brady boldly afferts the contrary,
and makes fuch Right the pure Grace dc;f
‘ e




[ 141 ]
the Superior; and this he endeavours
to fupport by the Charters he produces,
in only fome of which a grant or confir-
mation of this Right is to be found : But
to this I anfwer:

1. It has. been obferved by a late 4 Bur-
Writer, That no fuch Claufe is to be "';!’;“f;f‘
found in any Charter older than Ed- pigp
wayd IV’s Time !; therefore if the Rightjrom any
arifes by Charter, thofe Burroughs, who 44"
-have Charters more antient than that
“Time having no fuch Claufe, have no
-Right to fend Reprefentatives, and con-
{equently we have been under a Mif
take all this while; which is too ab-

-furd to be believed. - '
2. m Se/den oblerves, That in the Stile
.of. the Chancery till Henry II's Time
- there was little difference betwixt Grants
-which are commonly underftood to be
creative of a new Right, aid Confir-
mations which are only recognizing a
. former; and we et in our Deeds crowd
in the Word Confirm, with the Word .
Give -and Grant : Further the excellent.
Mr. Maddox obferves as < That the moft
« antient Confirmations made after the
-« Conqueft often run like Feoffments,
- ¢ with the Words Dedi, or Conceffi,
" . .1L.Tyrrel Appen. to his 34 Volume, p. 151.
o Titles'of Honour; 539,

-

-~ | F; at;d
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“ and Confirmavi ; and ase diftinguifhs-
“ ble from the Feoffments chiefly by
« fomeWords impesting.a former (keoff-
# ment or Grant, as where they
« Dedi or conceffi & qonfirmavi, ik
« Lands, ficut charta fata, to fuch a
“ One (either the Confirmatory or his
« Anceftor) Teftator or the dike. Ig
“ antient Times, when Feoffees weere
 frequently diflcifed -of theiy 'Lands
¢ ypon fome fuggeftion- or ather, Char-
% ters of .Canftrmation feem to -have
“ been in great requeft. For in -the
« early Times, after.the-Congneft, we
¢ .meet with ‘fo many - Copfirmasi

« fucceffively made to-the fame Redfons
% or .their 1Heirs .or ‘Suceeflots of the
« fame 1Lands and Peflsflions., sthat it
 looks-as if Men. did net -think shem-
“ felves -fecure in -their Poffeflions «-
« gainft-the King 1o1- othgr great iLaeds
< .who wete - the Keeofforxs, or i anhafe
'“ Fegs .the Landilay, swlefs they rhad
‘¢ 1gpsated Confivmations from thetKing
-« 0r-his keirs orduccefoss, or thesther
. great Lords er. their ‘Heirs. ” \From
-thefe laasned - Authess-we dee thatthofe
. Wozds:sbe Daler: wkes to 1be , orea-
~tive of a. pew Right wiill ibeir sane-
ther Conftru@ion, and that the Con-
firmations - were fought' on prolential
Motives only. - ' - I
CL, 3
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" In thefe Barroughs the Community The Pre-
of Burgefles exercifed the felf fame Pre- [0 of
rogatives and Powers within the Bur- roughs.
roughs, that the ‘Earl or Baron did in
the Earldom or Barony, and were Lords
of the Manor or Diftri& of Land that
compofed it, they as the Earl or Baron
in the ‘Earldom or Barony with the Con-
currence. of the Suitors exercifed aot
only a Judicial bur alfo a Legiflitive
Power. - Their Laws were called,
Law, from two old Words By and La-
gen, which mail be aptly rendred Bur-
rough Laws : Nor does it appear that
in“&e Times now treated of, the Affent
- of any 'but the Butgeffes was neceffary
' to. give them an obhigatory Force. From
this legiflative Power in Burroughs we
may dilcover the Reafon of the Diver-
fity we moted out-of ‘Lord Coke, -con-
cerning a-Barrough's ‘preftribing for Cuf-
floms whith a ‘Tewrr cannot ; for thefe
Cuftonis were ofiginally fo-many:Raules
of alling' prefcribed “by the Legiflature
of the'Bnrroughs; which being difafed
are faid to bind. by Prefcription, ‘even -
s many things “firft -eflablifhed by -ehe
Legiflature - of - the Kinsgdom ‘are now
faid o 'bind by Comraon Liaw., “which
is agreed to differ frony Cuftoms snly in
the extent of Ground where they have
-the force of -Law ; - thus if it binds

: ' through
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thtough the whole Kingdoth, ’tis. called
Common Law, if in a Burrough or Ma:
por it is called Cuftom, now Towns be-
ing parcel of a Manor, which is one
Royalty, cannot prefcribe for Cuftoms,
becaufe the Orders made at the Manor
Court bind not only the Town but the
whole Manor ; for inall Cafes, by the
Rules of Law, the Prefcription muft be
as extenfive as the Cuftom: Whereas
Burroughs beinF a diftin& and entire Li-
berty, may prefctibe for Cuftoms within
the Extent of their own Territories.

In many Burroughs by their gradua
decline from Riches, thefe Powers have
been loft and even their very Remem
brance is vanifh'd, but in others we fee
them yet fubfiting, in the Cicy of Lon-
don rather fingular in the having pre-
ferved Her Immunities, than in having
any peculiar to it {elf. So late as Hes-
ry VI#s Time, fuch was the . Power
of the Mayor that the King’s Soldiers
.were refufed Paffage through the Citye,
even yet the Sword and Mace, ‘the two
great Emblems of Authority, are car-
ried before their Mayor ; How many
other Franchifes do they exert, and how
{mall a Part are even thof¢ of what they
are entituled to ? R

o Vol I. of the Colleét, of the Hift of England, 421.
"The
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The very Etymology of the Word Derivatic
Burger andyBurge{é ar%ya plin Indica- i7"
tion that the Word Baron in its original Burger.
fignification might be applied to Burgef:
fes; for, as has been already obferved;
W ar and Bar, whence the:Word Baron
is derived, were the fame Word founded
and fpelt differently: In England and
France that they beth fignified Man is
agreed, and in the SaxonBurgh War fig:
nified the Men of the Burroughs; whence
by Corruption was . detived .our. more
known Words Burgers and Burgefs.
Wasitnot then a very proper Verfion of
the Saxon Phrafe in the Diale& of that
Age to render it in Latin by Barones in
the plural Number, for in the Burronghs
the old Sexon equality being preferved
all the Inhabitants wefe Barons alike.

In the Conquerour’s Time we find ma:
ny Inftances of the Burgefs; in feveral
Towns, being call’d Barons. One Writ
- of his is directed to the Portgreve and
Burgefs of London,. after another to the
Mayor and Baronsp; yet ’tis obvious
they muft be the fame Community, in

the one denoted by their Saxon and the
- otherby a Norman Appetlation. Inano-
therof William the Conqueror’s * Writs;
the Burgefles of Carlifle are fo fliled;

? Argument Antinor, 74: * [dem 82, 83.

L ht
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in Domefd4y the Bargers of London snd
Wdrwic{:'l"e calied Barons; * and this
appeliation of the Word Baron continw
od foe time after the Conqueror, for
in deveral Charters pleaded by the City
of Lowdos to the W arranto for-
mésly brought egain(t them, they are
fo ftiled 9

The Inhabieants of the Cinque Ports,
thd’ no dody doubts theit beitg Commo.
mcrs, weré not only antiently ftiled Ba-
rons; and ameroed as fuch, but even re.
tain that appellation to this Day s sor
nre they ‘the only Burgefs that have of
Jate afed it, for the Bingefies of Corfe
* Caftle in & Lereer to their theaR:
tative ( Hobart, who was aftecrtwards
Chicf Juftice) fo file thomfelvesr .

K it be ask’d how this Word, origi-
nally applicable to all » be-
came cohfined to the Cinque Pores, I
think it 'may be firly anfwerd, that
tll:e Bulk of the People, and infinitely
the greateft Parc of the Langumge, being
S‘A“g;, ’tis no Wonder ﬂamé Sunon
Appellation did prevail elfewhere uni
- wverfilly s and the U of the Normes
Term Baron temalning with refpeét to
the Inhabitants of the Cinque Pores,

* Camb. Brit. 239. :
q Pleadings in the Q. W. 2, 3. 8, 9.
r Willis's Not. Parliameh, Vol. 11, 499.

may
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may with great probability be imputed
to the frequent Journeys our “Kings
made through thefe Places to their Do-
minions in France, and the great Num-
ber of Frenchmen weknow they fertled
in them, being Places then of much.
greater Importance than now.

That the Tenants, by grand Serjean-
ty, were:comprifed under the Name of
Barons, is already proved; nor is it, I
think, deny’d by Dr. Brady and his Fol-
fowers: Now ’tis certain, that many
Burroughs and Cities held, and yer do
hold, by grand Serjeanty; thus the
Mayor of London is, as fuch, the King’s
Cup-Bearer at the Coronation, and the
Barons of the Cinque Porrs always fup-
ggrt the Canopy at that Solemnity.
-Therefore it feems rhat thefe were as
wel, in point of Rank, entituled to the
Appellation of Barons as any Perfons
whatfoever; for if the Importance of a
Coronation is rightly underftood, thele
Services will be found equal in Dignity
to the moft Honourable. |

It being, Ithink, undeniably proved, of whom
that the élord ‘Baron did denote all the ¢ Per-
immediate Tenants of the Crown, viz. i,
Befides the Ecclefiafticks, the Earls, Ba-
rons and Burgefles, we may without
Hefiration (a%l Hiftory, antient Monu-
ments and Authors being agreed, th;t

L 2 - the
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the Parliament did confift of Barons)
affert, That in the Conqueror’s Time
thefe three Ranks of Laymen were
Members of the Legiflature. But for
the further clearing that the Burroughs
had and exercifed this Right, it being
fo pofitively denyed of late, I would
offer to the Reader’s Confideration the
following Particulars.

1. The Burroughs, as has been pro-
ved, were vefted with this Right in the
Saxons Time; therefore, unlels the con-
trary is proved, ’tis to be prefumed they
had the fame under #illiam 1.

2. It feems to have been the univer-
fal Notion of all the Gothick Nations,
and, in particular, of our Saxom Ap-
ceftors, which is alfo agreeable to the
Rules of Reafon, that Freedom confift-
ed in the being fubject to no Laws but
fuch to which the Perfon who is bound
confents; therefore the Burroughs could

" not be called free, nor the Inhabitants

of them Barons, unlefs they had fome
Share in the Legiflature, and confequent-
ly a Seat in Parliament.

3. Parliaments, and a Convention of
the Eftates, feem originally to have had
one fignification, both in this and other

. Kingdoms ; and that a Convention of

the Eftates was only a Meeting in Per-
fon, or by Reprelentation of all the
‘ - - Propri-
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Proprietorsof Landiscertain: Now, con-
fidering all the others were reprefented,
to- fuppofe the Burroughs, were not un-
derwhich Name London and all other Ci-
tieswere originally comprifed, making fo
confiderable a Part of the Kingdom,
feems unreafonable and improbable.

4. The Right of the Barons being’
built on their Tenures, and annexed to:
their Land, whence- their- very Poffef-
fions were- ftyled a Barony, a Name ve-
ry lately well known in our Law Books
in that Senfe s, and the Diftrict of Land
that compofed any one Baron’s Eftate
being infinitely inferior in its confe-
quence to the Pnblick to manyBurroughs,
for-no Baron’s Eftate can-be fuppofed:
equal to the.Cities of London, 2ork, .
Exeter, Briftol; ®c. the’ Community
in thefe Placés had the fame Foundation-
to claim a Share in the Legiflature that’
the Barons; had' and therefore ’tis to be
prefumed they had it, unlefs the con-
trary can be proved. S B

s When the Summons-to Parliament
firft came in ufe ’tis hard to define; but:
it fhould feem by a Claufe in King
Fobrw's Magna Charta, which will be:
cited at length bélow, that the difference
betwixt a general and particular Sum:

" ¢ % Jomes Reports, p. 164. . !
. L3 - mons
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_mpons was 3 thisg then well known : I
fo, a new Proof of the Burroughs fend-
ing Members to Parliament may be
thence colle@ed ; fos shey being all equal-
ly Barons, and the Body Politick of the
Borrough Tenants in Chief of the
Crown, the Summons could not be to
any particular Perfon, as in cale of Feu
dal Baronies, but muftbe to the Body Po-
litick, who being in that capacity wns-
ble to a®, the Authosity neceflasily
devolved on fome of the Commumity,
who became vefted with it by delega-
tion from the Colle@ive Body of the
City or Borrough.

1he mpo- M We compase the Hypothefis here
shefis pro- qfferd of the Legiflatare in the Con-
S e queror’s Time, with what hasbeen faid
the Saxon concerning it in the Jawos, we fhall
Confiew-{ee a vifible Coherence, nay almoft Uni-
" formity, betwixt them, which, bowever,
has been little or not at all obferved ;

for the Ecclefiafticks in the Saxoms Wi-

tena Gemot and Normen Parliaments

were the fame, fo were the Earlgs the

only diverfity that cap pofiibly be found

is in thofe whom the Saxoms call /¥ ites,

and them we have here proved to be

fliled Barons and Buyghers; and yet that

will -op due confideration appear in-
confiderable, for, as has been proved,

the Wites were the Superiots of the
R R T Saon
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Sexos Tythings, and a8 fuch, had their
Secat ip the Hiteme GGemot. We have
abferv'd alfo, that thefe Tythings were
calfd Bmo\ﬁhs; that they were of two
kinds, Rural and Town Tythings, and
that the hereditary Superiority of the
Rural ones was confer'd, on the Con-
quefl, en fome Norman, fome Engiifh,
which Tythings being gcnerally givea
to the fermer, receiv’d the Denomi-
mation of Honours and Baronies: And
as the Saperiors in . the Sexon time
avere by their being fo, Members of
their Legiflatare; {o thefe by the like
Reafon were Members of the Norwan
Parliament; with this. anly Difference,
that as thefe were poffefs'd af their Su-
periority by EleQian, and for a Time
only ; fo was their Right sq fit in the
Legiflamire only temporary : Whereas,
thefo being the hereditary Superiors,
had chis amongft ather Rights of Supe-
riority in Succefflion: And as the Sexan
Fites fezv'd for their Tythings, fo werce
the Barons by Law intended to ferve
in Pasrliament for the Tenants of their
Baroniest, which we’re told by. good
Authority 7, iy the Reafon why their
Tenants were cxempt from gontributing

t Moer’s Reports, 768,
¥ Crompton Jurifdic. 17, 11 H. 4. 2.4. 12 R. 2o
& 12, 28 E, 3.23. 2 lnfl. 26 ,

L*- ‘ to
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to the Wages of Knights of the Shire;

“the’ Trading Tythings remain’d Mem-

bers of the Legiflature as before, and
-confifting chiefly of Englifb, retain’d

their §axon Name of Borough, a Share

in the Legiflature by EleGion, under
another Denomination, that of Hite

being loft, probably becaufe ’twas mnot
conferrd always on the Magiftrates

and that of Burgefs becoming in Ufe:

Thus was every Spot of Ground ftill
reprefented; for, as in the Saxos vime,

every Part was within fome Tything,

fo in the Norman, cvery Part of the

whole Kingdom was within the compafs

of fome Barony, or fome Borough. -

4rdex-  If we look into the Times after the
plains fe- . Conqueft, we fhall fee the Hypothefis

veral

Things  here propos’d as exadtly rtally with

fubferent them as with the former. Amongft

;‘:l:}fc””' many remarkable Inftances that might

o be given, I will in .this place only
mention four. S

'1fl, This Hypothefis  agrees with the

univerfally receiv’d.Opinion of our moft

judicious Writefs, who all allow, that

“the- Citizens and’ Burgefles fate in Par-

liament long befére any Knights of the

Shire were chofen; and ‘that .both
Houfes originally fate togetherv.

.

v Atkins's Righrs of the Com. 24, 26 and 33.

' S 2dly, Weo
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-* ‘adly, We fee here a good Reafos
‘why the Parliaments were the fupreme
Courts of 'Judicature, and why Writs
of Error did, and ftill do lye to Par.
liament ; and though the Houfe of
Peers are now the fole Judges, ‘yer is
the Error fuppofed to be redrels’d in
Parliament; for the Parliament confift-
€d of Earls who prefided in the Coun-
tg_ Court, Barons who did the like in
the Court-Baron, and the Reprefenta-
tives of ‘the Boroughs where the Com-
munity judged; what then would be
more natural, than for the Errors of
one Judge to. be redrefled .by an Af-
‘{embly of the .chief Judges 'in every
Diftrit of Ground? : '
" 3dly, This Hypothefis well explains
not only the Origin of the Privy Coun-
cil and Courts of King's Bench and Ex-
sbequer, but alfo their prefent Conftitu-
tion; for Politicks, a heavenly Science,
when confin’d to its only true End to
make the whole happy, -devia‘tin}g' from
ity and the Number of Controverfies ori-
g:zally' coguizable only in‘ Parliament in~
afing, the fhort time they. fate occa-
fion'd, as I conceive, the “appointing at
firft one Committee of Parkiament, both
to advife the.Crown in Matyers of State;
and judge of Coptroverfies,” when the
Parliament did not fit; the Multiplicit);‘
ST . of
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of Bufinefs after oceafion’d the appeint-
ing of threc, one for State-Affairs, the
er for grcnllimal Mmersb the tﬁ;i:;l;o
vegulate ¢ ¢ceipts, perhaps the Dis-
burfements of the publick Money: From
the firft of thefe came the Privy Coungil;
Hence the Offica of a Privy Counfellor
is for the jeint Lives of the King and
Counfellor *, for, being originally ap-
pointed by Parliament, no Autharity but
Pasliamentary can difplace him; and as
the Kiag’s Death diffolv’d the Parliamaent,
confequently, it determin’d the Privy
Counfellar’s Office : Hence the Methad
now in Ule of exchiding & Privy Coun,
fellor is pot by ftriking his Name out of
theRoll, but by omitting ta fummen him
From the other two were derivid the
Courts of King's Bench and Exchegeer.
This Origin of thofe Caurts difclafes the
Ground of their judging Caufes. betwixt
the King and Subje@, which the Comrmen.
Pleas, erolted by King Fobw's Magns

Cherta, dacs not. B ‘
And we may slfo hence celle@,
that the meking the Office of a Judge
for Life, at lealt in the two eriginal
Courts, is anly reflering the antient
Conftitution : ‘:Inl? the Judges yet fit
in Parliament, once were of more
confequence than they are naw, and
5 4 Inflit, 5. -  chat
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that confitently with A Charte,
they amerced Peers. wne

4thly, This Hypothefis fhews the
Reafon of Writs of Error lying from
the Corumons Pleas to the King's Bemch,
and not to the Parliamenr; and why
thofe from this Court are returnable
in Parliameot, and mnot before the
Kcog’ > betf:rc v;:om in Reafon they
t ta be, if the Judges originally de-

:i‘v?d.their Power fro? the King oZly.
The Proofs of our Hypothefis
that have been ahngly produced are
drawn from our own Writers, or from
the peefent Conftitution; many more
might be colle€ted from the Hiftory
of other Countries, where our Germaen
Anceftors fettled themfelves : For, as
has been already on another Occafion
remark’d, thefe Nations having lived at
home wnder the fame Form of Govern.
ment, cftabli’d it in all their Con-
ucfts; but that wounld be too exten-
ve an Enquiry, nor indeed bave I all
the Books before me that are mecefs
fary to do it, ‘with the Exa&nefs whicl

ought to be aim’d at in every thin
that is offe’d to the publick. I will
therefore confine ‘myfelf, to thew the
Parity betwixt the Scheme of Govera-
ment that is here delineated, and that
jn Scotland, and Germany : 1 c?xuifg
. thefe
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thefe Countries rather. than any other,
becaufe betwixt the Laws of. Scozland
and England there was antiently fo

eat 2 Uniformity, that ’tis queftion’d,
whether the oldeft Syftem of Law in:
each Country arc one and the fame,
or different Books; the Reafonr for:
chufing Germany for the- other Coun-
try, where we may expe& a Conftitu-.
tion like our own is, becanfe our Saxos.
Anceftors came from. thence, and thac
the Bulk of the:People. and. Langumage

- are deriv’d from them. . .=

Compar'd
with the
Conflitu-
fion of
Scotland.

In Scotland we find plainly, .. that.
all the immediate Tenants of the'Crown:
are call’d Barons, not only:in their
Law. Books, but ‘alfo in: many AQs
of Parliament, which is fufficient - to
evince the Ufe of the Word there, "and
feems a ftrong Evidence of - its. original:
Notation here. We need not- .any
time neither I think,:to.thew that every:
Baron was originally a petty. Prinice;
their Hiftory abundantly fheéws the
Power of the Superior over his Vaffals,
and we have lately . feen - how -much
that Power yet fubfifts. In Scorland alfo
till the Year 1425,'we may infer, thar
all -the Barons. came-to Parliament, be-

* caufe an A& pafs’d that Year, in' which

"tisrecited, thatallthe immédiate T'enants
of the Crown were obliged to attend.
: The
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~That-the Burghs in Scozland, whére
the Tetm undoubtedly is only ap-
.ﬁly’d to thofe who hold of the’' Crown;

ad within themfelves a legiflative
Power, and were fo many little
‘GCommon-wealths, .is evident by theit
X.aws that are in print: And though
I make no doubt, . but in the earlieft
‘times they fent Members to Parliament s
yet there not being fuch dire& Evi-
dence of it, at leaft that has yet fallen
under my Obfervation, I muft leave
this on the Probability of the Thing;
but that their Parliament was only the
King’s Court-Baron; and their Courts
of Judicature and Privy Council origi-
nally on‘!iy Committees of Parliament,
we are aflur’d by one of the ableft Men
that ever adorn’d this Ifle v. ; _

The Government in Germany, even 47 thi
at this Day, is conformable to what we z,..
have ﬁ:l)pos’d ours was; the Emperor
is equal to what our King was, the
Princes to our Peers, the free Cities to
our Boroughs, their Dyet and’ our Par-
liament differ only in Name,

On the folid Foundation we have
here reprefented was the Government
.built when W#ilkiam the Conquérar -
dy’d; his younger Sons #illiam and

¥ Mackenzy's Inftitutes of the Laws of Seorland, 18
and 23. Craiz de Feudis, 36, e,

3 - Henry
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Hewry Tucceffively came to the Crown,
and for ought appears changed nothing
in che Legiflatare ; the latter of thefe
dying, left the Kingdom to the rapacions
Scizure of Stepben, Eatl of Blois, whe
bad no colour of Title; for he afcended
the Throne to it, tho’ not call’d by the
free Confent of the People, nor claim-
~ ing it by Proximity of Blood: As he
obuin’d it unjuftly, fo his Reign was
one continu’d Series of Violence, and
finle Artifices, for the preferving his
ill-got Poffeffion, of the laft two af
1 the Conflicution of the Legifla
ture in its moft confiderable Ranks, |
mesn, in the Earls and military Barons;

of which in Order.
Stephen  °Tig related of this Prince, that he
madsarlt made Earls withour Counties; but whe.
Counties, ther thofe were origimully made with-
out having any County approptiated to
them, or whether they had Counties
at the time of their Creation given that
were vefted in others, whom ‘this King
confider’d as forfkited, for fideéing wirh
his Enemies in the Civl Wars; and af.
£er the Pacification, on the Pardons that
were granted, the former were conti-
aw'd, ot re-inftated in their Poffeffions;
and fo thefe new created Eatls retain'd
nothing but the Title of Earl, is a
Queftion I muft leave to be decided

by
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by others ; for I have not yet found fuf-
ficient Reafonsto ground anyOpinion on. -
The Barons, as we have feen, were 44

feudal, and fo many little Princes, they garmes.

being divided in the Civil War betwixt
Stepben, Masd, and Hewry II°, cach
Parcy treated thofe of the other Side
as Rebels; and in confequence thereof
forfeived foch of their Adverfaries as
they could : This brought the immedi-
ate Pofleffion of much Land to the
contending Princes, who with it remuo-
nerated their refpe@ive Friends. The
Power of the Baroas over their owa
Vaffals each Side had fufficiencly ex-
inented in the War, -which feems to
the Reafons why the Fees of the
pew Feoffiments made by thefe Princes
were of lefier Diftricts, {6 many being
to be rewarded ; and alfo, becaufe
thereby mote were drawn to an im-
mediate Dependance on themfelves, and
not on auy of the Barons: Hence the
Bmronics, as they efcheated, were {plit
inro - Teanncies in chief, whe
all held immediately of the Crown. As
the Number of the new Feoffees was
grest, hence arofe the Diftinction of Fees
into Fees of the old Feoffments, and
Fees of the new Feoffinent, which is
computed from Hesry the Firft’s Death;
and as all Antiquaries agtee, the Fees
6 of
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Greater  of thefe feveral Feoffinents differd i
;:f,l,ff' nothing but their Extentz: To me it
fcems, that this alfo gave Rife to the

well known Difference of greater and

leffer Barons. .

Henry 1. Henry 11. fucceeding. to Stepbess, un-
#nearld earld all the Earls that had no Coun-
'ant’;, ties; but whether he did this to reftore
the antient Conflitations or out of any
Diflike to the Perfons who were vefted

with this Title, is not clear: However,

both his Mother and he feem to have
segarded it; for in their Creation of
Geoffrey de Magnavilla, the Patent
conveys the third Part of the Profits

but comsi- of the County, as Earls ufually had
nw'd bis s With Relation to the Barons, this Prince
pliseing _ purfu’d King Stephen’s Policy in grant-
the Baro- ing {mall Fees; of which the Feoffment
i of Berkley Caftle to the Anceftors of
the prefent noble Earl of that Name,

is a memorable Inftance ; the Service
originally referv’d by this King being

only five Knights, as appears by an In-
quifition taken in Edward the Third’s

time. The State of the Law of thofe

times affords alfo another Evidence of the
Multiplication of Tenants s Ca{ite in

King Stephen and King Henry the I
Reign; for by the then Law, as well

‘2 Madox's Hiftory of the Exchequer, p. 402, ec. -

2 Spelm._Codex leg. 319y Cambéen's Britam, 237. .
: ‘ as
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as_after by Magna Charta; all were

to .be judg’d by their Peers; that is,
thofe who were their Convaflals in ‘the
fame Court: Now thef¢ Tenants iz
C'a{ire, in confequence thereof, could
only be judgd.in Parliament ; which

in thofe Days fitting but a little time;,
could not decide all Controverfies that
happen’d amongft them: Hence arofe

the Inftitation of Juftices Itimerant,
which deferves the more to be remark’d,
becaufe ’tis the firft or fecond Inftance
that we find in this Kingdom of the
legiflative and judicial Powers being fe-
ver'd, and ’twas then thought a Grie-
vance ®. . . _ \
.. Richard the Firft's Reign yields no

. Notes of any Change in the Perfons

of the Legiflators, but his Brother King
Jobn’s, as his Circumftances bore fome
Refemblance to that great Innovator
Stephen, {o he feems to have fet him for

a Pattern, inventing a new Method of
making Earls; for inftead of giving them

the third Part of the Profits of the
County, he referv’d, the Bulk to him- Johos
felf, and gave his Earls only a fimall ;) f"
Penfion in licu thereof b; This Method making
féems to “have hurry’d the County 24

2 Brady's Hiftory, 404 and 442.
¥ Camb, Brit. 237, &e.

M Courty
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Court,before declining to the Circamftan-
ceswe now fee itin,and therebyoccafton’d
the erecting of the Court of Common-
Pleasfirft eftablifh’d in thisKing’sReign;
for the Earls, whilft they were to re-
ecive one Third of the Profits of the
County, which chiefly in thofe Days
arofe from the Multitude of Suits de-
termin’d in that Court, were oblig’d by
the prevailing Tye of Intereft to look
into the Proceedings, fupport the Dig-
nity of the Court, and on all Oeca-
fions to affert its Jurifdi®ion ; whereas,
being no ways after this new Contri-
vance, concern’d to increafe or pre-
ferve its Revenues; they feem to have
lefc the Suitors to apply for Jeftice,
in Cafes cognizable before them to the
fuperior Courts; which for Reafons we
need not Rere infift on, they often found
moft elgible. Thus the Earls negle@-
ing Power, becaufe not attended with
Profit, they loft all Inflaence in their
Cownties, and made Room for the Lord
Lieutenants; who, though now they
are thought te fupply the King's Place,
yet feem originally only to have been
the Earls Subftitutes, and were firft ap-
pointed in Edward 114 Fime*..

* Tyrrel's 3d Volume, p. 4c8.
3 .
The
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‘The Method intradacd by K. -Jeh#
bccafion’d a Difference betwixt the Man-
ner of creating Dukes and Easls, in- thig
and the other European Monarchics
for the Revenues of the Dukedoms and
Counties being thus fever'd, the Titles
were, as before, given gway-; whereas,
in other Catntrics; no Means being
us'd for that Purpefe, the Sovercigng,
when they had-a Mind to confer Ho-
nours, parted net with the old great
ukedom, or Counties, but erected the
ands, of the Peifon that Wwas to be
- dignify’d with 4 sew Title; iato a Duke-
dom. et Coynty. : n
. Thie dotient Mantier of creating Earls, 4 Dok
after they ceasd to be eledlive, hgs {:f,{:{',,,-,,g
not been yet enquir'd into; becaufe in rhe cred:
the foregoing time there dre no Mo- firof
nughents remaining on Whichi probable =
Conjectures may be founded: But it
-feems pretty clear; that in this Periad
of Time they were created by Paten,
et there is feme doubt; whether thefe
atents weré meer Aéts of Royal Grace
and Power, or whether they were re-
ally A@s of - the Legiflsture; and the-
Patents themfelves really AGs of Par-
liament. That the Reader may judgé
for himfelf, for I do not prefume to
ive any Opinion in this cafe, I fhall
ate all the Reafons I can find for their
M3 being
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Being made by Pailiament; with the

‘Objections to this Opinion, and fuch

Solutions of them as have occurr’d to

-mme.

Feudal Earls (all were fo in the time
we iXedk of ) could be made only by
the Affent of Parliament, becaufe,

1. By the feudal Law, to which (our

emencary LAW being built on it) we ought in
Creasion of dubious Cafes to refort, mo Peer could

Earls,

be made without the Confent of the
other Peers ¢,

1. The Directum Domsnium of the
Land that compos’d an Earldom, being
in the colle@ive Body of the Kingdom,
the King (who was not then, nor il
Edward the IVs time reckon’d a
diftin& Eftate, bue only the Head of
the whole) ¢ could not transfer the

"Property without the Concurrence of
“thie reft of the Body : But as a Body

politick cannot act it felf where any
particular A& is to be done, the Exe-
cution thereof naturally devolves on
the Superior, whether King or Lord,
though it receives its San&ion from
the Affent of the Body politick; fo

~were the neceffary A&s to the paffing

¢ Hottoman's Franco-Gallia, -c. 14, &c.
4 Tyrrel's Ap. to the Sccond Volume, p. 4

3 the
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the Earldom perform’d by the King:
Thus, if the City of London were at
this Day to make a Feoffment of fome
part of their Land; and no Perfon
were by the Corporation authoris'd to
deliver Seizin thereof, it would naturally
devolve to the Mayor; yet furely the
Community would be allow’d to be
the Feoffors. All Feoffments were ori-
ginally made by Words only without
any Writing ; the Superior, whether
King or Lord, {peaking the Words
that convey’d the Land before, and by
the Affent of the Convaflals, or Peers
‘of the fame Court or Community, at
firft, as I fuppofe, without any Cere-
mony whilft they  continu’d annual;
afterwards, probably for the better E-
vidence of the A&, the Poflefflion be-
ing a Proof of Property, and the Exe-
cution of every Contract confifting in
the Delivery of the Thing contrated
for; and Land being uncapable of a
manual Tradition, Various Symbols
were us'd to reprefent fuch Delivery.
When Fees were annual, the Remem-
brance of the Inveftiture of a Feud might
. be well preferv’d without Writing, and
confequently the Title clear; but when
they became Eftates for Life or heredi-
tary, the Cafe being far otherwife, fome
Memorials of the Enfeudation were
’ M; made,
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made, which' were only meer Narra-
tives of the Fact; therefotre in them the
Superior is nam’d always as a Feoffor,
becaufe he executed the A&s neceflary
for the transferring the Poffeflion, and in
the third Perfon ; and they mention che
Feoffment in the Preterperfe@ Tenfe,
which teftiftes only a paft Contra®, and
makes no one. The feudal Peers
_there prefent are nam'd 35 Wimneffes,
though at the fame rime they affented,
and their Concarrence . was neceffary :
Hence their Names were exprefs’d un.
der the Claufe of Jirr Yeflibus. Afcer-
wards (perhaps from the Frequency of
Difputes that happen'd concerning” the
Exa@nefs and Truth of thefe Memo-.
rials) they befgan to draw them fome-
tinies in the firft Perfon; and being yet
made only for Evidence remain’d  in
the fime Tenfe; but being Ggn'd by
thé Feoffer himlelf, a pradent Caution,
when' Scigniories became hereditary,
the other Claufe s# cuus rei Teffimo:
nrum, Bc. was inferted ; thefe were
here call'd Charters, but abroad, breve
Yeflatume . < In ~Fraemce, ’till the Thir-
freenth Ce’mu;y, the feudal Tenants
~awere compris'd under this Claufe, after

+ ¢ Craig, 137. Corvi, 109 o
L | only

{
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-oply the five great Officers of the
Crown’s Names were inferted f; and
that was deem’d fo very neceflary to
make their Charters eﬂg’&ual, that if
aay onc’s Name was: omitted, then was
the Reafon - thereof exprefs’d in the
Charter &; {o in all the A&s of Mo-
ment of the old Earls of Holland, we
find the Authority and Subfcriptions of
the Barons to them: The like alfo. was

pra@is'd in Scot/andis and in England
the like Forms prevaild, for the Laws
were originally firft affented to by our
Kingsin Parliament,as AQs of Grace now
are fent down from the Crown: This
is plain fromt what Bralffon writesk,
« Legis Vigorem bhabet quicquid de
« confilio €& confenfu magnasum S Re-
< spublice Communi Sposfione Autho-
“ ritate Regis five Principis prece-
« dente jufié fuerit definitus 8 ap-
« probatum”; and all6 by eur famous
Magna Charta, which though it runs

£ 8 Coke's Princes Cafe, Hale's H'ﬁory of the Law,
p. 8. L. :
' 8 Mabillon de re diplomatica, 157. Mezeray in thg
Reign of Philip. Madox’s Hiftory of the Exchequer,
P. 19- : ) : N Y . . .
h Grotius-de R. Bat. 98, . .

i Dalrymple's Colle@ion concerning the Scorch Hif-
fory, p. 229, Es paffim in Apendice, .

5 Lib 1. ¢ 1.

My in
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in the King’s Name, yet has the Af
fent and Approbation of the Peers tel-
tify’d, by the Infertion of their Names
under the Claufe of biis Teflibus™. This
Form of making A&s, after the Defeat
of the Earl of Leicefler, Prerogative
running exceeding high, and I(ﬁ)erty
Jan :iﬁing, receiv'd ‘an Innowation;
arxdg as the Subjects were then firft forc'd
-to petition the King for Juftice, fo the
like Manner of applying for Laws was
introduc’d; the Petition and Aonfwer
containing the Senfe of the King and
Parliament; from them was extraed
the A&s, perhaps by fome Committee
appointed for that Purpofe by Parliz-
ment, and as it feems feal’d, as they
us’'d to be before this Change, with the
.Great Scal*; and this Method continud
till the latter End of Hesry the VIt
.time; then they were drawn up in the
firlt Inftance in the Form we pow fec
them t: The Claufe of hiis Teflibys
however continu’d in all Charters and
Writs ’till Richard the Firft’s, or King
Fobn's Reign, then the Tefle meipfo
was introduc’d, at firft, and for fome
time only in Writs, or mandatory Pg-

_* Tyrell's Hiftory, p. 452.
1 Hale's Hiftory, p. 14,

| £epts,
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cepts, after in more important Cafes
which kind of Tefle fince Henry VHI
time has prevail'd in all Cafes!, the
Patents for Peerages on‘lly excepted m
as I fuppofe at, moft afluredly about
the time the Claufe of biss Teflibus
was left out, and that of Zefle meipfo
was intreducd; both here and in
"Scotland 1 the Stile in the Begin-
ning of Charters was chang’d: For, as
before the Propofal feem'd to come
from ‘the King, and. the Affent of the
Peers was teiﬁfy’d, by the Subfignation
of their Names; fo after leaving out
the Atteftation of their Confent, the King
gave over ufing the fingular Number,
and then comes in the Ufe of the Plu-
ral, Nos,*€¢. The learned Reader will
judge whether the Character of King
Jobn,“and the Times confider'd, this
was not an evafive Device, of the fame
Nature with that of his making Earls,
to have thofe Precepts and Commands
- of his obey’d, which iff'd by his own
-fole Will, which without the Concur-
rence of the Peers were not obligatory,
and to which they would not concur.

I Madox's Differtat. to the Formulare, 32.

m 1 Infltit. 7. a. 2 Inflit. 8.

% Dairymple's Colle&ion of the Scotch Hift. p. 187,
¥ 2 Inftitate, p. 2. Nicholfon, Hift, Lib. 179.

The
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The like Forms were alfo obferv’d in
the Feoffments made by the Peers, the
Affent of their feudal Tenants bei

alfo compris’d under the Claufe of bizs
Teftibus ; and fometimes alfo under this
Claufe the Confent of the Perfons, with-
out whofe Concurrence the Deed was
not valid: Thefe Forms coatinn’d ’till
the Alteration of the Forms of our AQ@s
of Pardliament, when they were reduc'd
to |that of a Tripartite indenture; and
all the Ranks of Pesfons whofe Af
fear was peceflary were made Parties
to the Ads: So were all Perfons inte.
refled; inftead of their Affents bei

teftify’d under the Clanfe of biés Tefis-
dus, they were, as at this Day, made
Parties to the Deed itfelf. As co the
Number of Names that were inferted
. under this Claufe, by the beft Obfer-
vation I can make, I inclige to fuppofe,
at firk all were inferted ; ‘nor will
this feem firange, if it be confider'd,
that .the feudal Peers were not origi-
aally many ; afterwards on “their In-
.ereafe probably the Majority ; and on
their yet becoming more .numerous,
(fuppofe) in King Szephen’s time, tho’
the Charter receiv’d its San&ion from
the Affent of all, only fome », as it

» Selden’s Titles of Honour, 580,
‘ feems
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feems in the Behalf of the reft ¥, and no
determin’d Number, but ever of the
greateft Men i the Kingdom °; perhaps
the Names. of thofe who were appointed
to put it into Form. : = . '

If chefe Obfervations are allow’d to
prove, that the Mention of thefe Per-
fons ‘Names' under the Claufe of biis
Teftibns dmported” their "Affent ; then
*tis clear, ‘that originally all’ Earls were
made by the Affent of the Parliament;
and they yet retain in their Patents an
Evidence of their being fo created ftill.

4. Many Patents for Pecrages were
pals’d in Parliament, and undoubtedly
were AQs of Parliament; many Cre-
ations made out of Parliament were
confirm’d in ‘the fubfequent, for which
there feems to hive ‘béen' no Ground,
if the King alone had a Right to con-
fer the Title p. B

s. The Barons have claim’d, and ac-
cording to the Opinion- of feveral
learned Antiquaries juftly too, that all
Offices ought to have been fill'd up' in

- ® Peryr’s Rights of the Commons, 37.

© Mad. Differt, to the Formulare, p. 32.

P Selden's Titles of Honour, 624. 8 Coke’s Princes
Cafe. W. Jomes, 104. Pryn's Plea for the Houfe of
Peers, p. 6. Tyrell's Introdu&ion to the Third Vol
p. 6, and in the Third Vol. p, 661, 886.

ghc -
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the times we treat of by Confent of
Pasliament ; and during the Period of
Time we arc fpeaking of, Earldoms
were officiary, and conlequently within
the Barons Claim.

6. It {feems clear by the Law, at leaft,
as ‘twas underftood in the Times now
treated of, that all Earls had Counties
appropriated to them (though they did
often write themfelves Earls of fome
of their Caftles)q and that no Power
but that of King and Parliament could
make a County, or confolidate two io-
to one, feems to have been the Opi-
nion of latter Ages alfo; for Henry
VIII. by the Authority of Parliament,
divided #ales into Shires; and Hex-
amfbire was after, by A& of Parlia-
ment, confolidated with Northumber-
dand : It may therefore be infer'd,

. -that, fuppofe the King could granta

County that efcheated, and thereby
make an Farl; yet that: he could not
originally increafe their Namber : Nor
do I recollect any Inftance of an Earl’s
being made without the Title of a Couo-
ty ’till King Fames the Firft's Reigu:
Since indeed Dukes and Earls becoming
more numerous, many have affam’d

9 Vincent againft Brook, p. 1.

» ather
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other Titles; and fome have even taked
Titles from Lands that are not imme-
diately held of the Crown, which *twill
be very difficult to reconcile to Law or
Realon. :

Againft the Parliamentary Creation oy,
of Peers, befides the prefent Practice, azaing she
there arifes an Objection from a Re- 2<ie-
cord, the Knowledge of which I owe Creation
to a very learned Friend : As ’tis notof Farks
poffible to judge of the Weight thisg'c'frz
Objection ought to be allow’d, but by
a Perufal of the whole Record, I fhall
here infert it at large. '

“ OUR Soverain Lord, like it your
- ¢« Noble Grace to be remembred
« howe I Fohn Erle Marefcall have fued
« in diverfes your Parlementz, in tyme
« of your gracious Regne, defiryng to
« have Declaracion made for my Place
¢ in yis your Hie Court of Parlement
« aboue my Coufyn of Warwyk, as I
« and all my Aunceftres, and Prede-
« ceflours have had at all tymes, of
¢ which no Mynde ys ye contrary,tas
« Erles of Norzhfolk, as well for he
% Blode Riall, and Armes Rially, yat
¢« I am come fro, and bere, as for the
« faid Erledome, as by diverfes Evi-
« denfes, Wrytinges, and Recordes in
“ yis your prefent Pazlement declared,

« fully
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«. fully in my Confeit ys proved, which
if Rfloves notwithftandyng, yat Hie and

yghti Prince my Lord of Glomc.

% your Bealuncle, and your oyer Lords,
“ g’y your Hie Aucoritie in your Par-
« Jement affembled for diverfes Caufes
“ hem moevyng, will not take upon
¢ hem Declaracion for my faide Place,
“ whercupon the Communalte of your
** Realme at ys tyme by your Com-
« maundement callid to yis your Riall
« Court of Parlement, feying yis Delay
% of which were like to growe uneafe
¢ and unfrendly Lave betwene me and
« my faid Coufyn of W arwyk, hau
« in all humble wife, inftaunced your
“ innocent and benygne Soveraine Lord-
¢ fhip, confyderyng howe yei here fey
¢ by common Langage, yat I fluld
“ be born to be Duc of Norffolk, which
% if {fo, were your Comunaltie {fuppo-
« feth fhold make finall Conclufion of
“ ye Determination of my fayd Place
« above my faid Coufyn of #arwyk;
-« at the Reverence of which Comu-
“ nalte, as wel as for ye Defire yat I
“ love to have Peas, Reft and Tran-
% quillite with my feyde Coufyn of
« Warr. And in efpecial, defiring to
« fave ye Right and Inheritance of me
% and mﬁ Heires, yat God of his
% Grace hath fuffered me to be borne
o & untoy
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“ unto, cleyme t6 be Duc of Norfolke,
declaring to your Noble Grace, to
“ yat Hie and Myghti Prince your Beal-
< uncle, my Lord of Gloue. and to alt
e oyer Lords in your prefent Par-
« Jement affembled, howe yat yt liked
““ to King Richard ye Seconde, after
% ye Conqueft, your -worthi Prede-
« ceflour, for diverfes Notables Caufes
“ him moevyng in his Parlement holden
“ at Weftm. the sxix. Day of Septem-
« bre, ye Year of his Regne xxi, by
¢ his Letters Patentes to cree Thomas
« that tyme Erell of Nozyrgham, and
“ Marefcall of Imgeland, into Duc of
« Nor{ffolk, with the Stile, Title, Nam¢
« and Worfhip to ye fame Duche ap-
« pendant, to have ye faid Stile, Title,
« e and Worfhip to ye faid Duc,
“ and to his Heires Males of his Body
« comyng for evermore. And over yat
« ye {aid King, King Richard yat famié
« tyme by his faid Letters Partentd
« granted to the faid Duc, and rvo his
« Heires Males of his Bodie comyn%
¢ for the better Suftentacion of th
« faid Stile, Title, Name and Worfhip,
“ xi Marcs yerlie, to be take in his Ex-
« chequer, at ye Feftes of Pafyne and
« Seint Michel. Which Thomas Dué
* had Iffac Thomas and Mee; and of
¢ his Stile,. Title, Name, Worfhip, and
¢ Annuel
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& Annuel Rent of xi Marc; the faid
« Thomas Duc dyed feized in tyme of
« the faid King Richard; after whofe
« Decefle, the faid Stile, Title, Name;
« Worfhip, and Annuel Rent of xi
¢ Mare, delcendéd to the faid Thomas
« the Sonné, as Sonne and Hier; which
« Th mas the Sonne dged yereof feifed
¢ within Age, and withoute Iffue of his
¢ Body comyng, after whofe Decefle,
« the faid Stile, Title, Name, Worthip,
« and Anpnuel Rent of xi Marc de-
« {cended to me, as Broyer and Heir,
« be Force of the faid Creacion and
¢ Graunt. And fo I clayme to be Duc
« of Norfolke, and to have the Stile,
« Title, Worfhip, and Annuel Rent of
“ xi Marc aforefaid: - And yat I may
“ by you our Soverain Lord, my faide
« worthy Lord your Bealuncle, and alt
¢ your oyer Lords, be {o reputed, holde
« and declared, in yis your Rial Courr,
"¢ and to have and enjoie my Place
“ yerto accordant : Savying. alweis, ye
« %itle, Right, and Pofleflion of Mee,
¢« and myn Heires of myn Body com-
« yng, as Erels of Norfolk, to my
¢« Place in this Hie Court, above my
¢: {aide Coufyn of ##4rr. arid his Heires,
« bycaufe ye Name of Duc of Norfolk
“ is tailed to me, and to my Heires
‘¢ Males
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-& ‘Males of my Body comyhg. Afd
¢<. the Name of Erel of Norfolk is tailed
& to me, and to my Heires of my Body
¢ coming generally. Befechyng mekely
.¢ unto your Hie and Noble Grace, yat
¢« yis my Supplicacion, and all oyer
-¢¢ Matteres into yis your faide Parle-
¢ rpent, by mee and myn Counfel no-
« tified; miniftred and declared, in proof
« of my Place for to be had, as Erell
¢ of  Norff. above my faid Coulyn of
¢ W ar. may be in yis your Parlement
¢« entted, and of Recorde enacte.”

‘OA guidém. Petitione in. Parlia-
: mento preditto letta, plenius
intelletta. ac habita, inde cum Fufti-
-ciariis; & Serviemtibus ‘Domini Regis
ad legem, ac aliss peritis de co‘nﬁglio
ipfius Domini Regis matura €8 dili-
genti deliberatione: Confideratoq; quod
licet prefatus . nuper Rex Richardus;
in dicfo Parliamento fuwo Thomam,
nuper. Camitem Notinghami®, iz Duy-
cens Norfl, in forma predicti creave-
rit : Ac .idem Parliamentum cim fuis
circumflanciis (8 dependenciis qusbuf-
cumque poftiodum it Parliamento Do-
mins Hen. nuper Regis Angliz, . ant
-Domini Regis nunc, apud Weltm.
Feflo Sanlte Fidis Virginis, . Adnino
C N Domini

-
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Rigni fui primo, temss, Xemeralitty
revocatam extiterit, & pewirus adnul-
latum, pro eo tamen gued bajRMiodi
creativ Ducsm five Comitem, ant uli-
arum dignitatam ad [olem Regem per-
tinet, & non ad Pariiamentomn; pre-
Sarafque wuper Dax din awve dié¥um
Feffum Sancte Fidis, die fuams eim-
fit extremem, prowr pev diwerfas In-
guifitRnés pofi Moreem ejuldem nupey
Daris, virtute guorsndam breviud® ip-
Sews aZer Regis Henfici captar, & 'ih
Cancellaria fua retornatas, ac in pre-
Senti Parliamento de advifamento Do-
- minorum Spiritnatinm & Temporalim
predictorum, dxtibitas & offentas,
Plenius_poterit appavere, ficgue reve-
catio diti Pariraments ip%.r xuper
Regis R. prefathm saper Durem ant
Heredes fwos atfyme fpeviadi memtione
de eir fatia in eademt, mullatemny de-

deye potuit: & etiam pro o
infpetto rotalo ejnfdem Parlioment:
prefare auper Regss Henvicl, nadia fi¢
mensiv in eodem, d¢ aligwa [Peciali re-
‘wocatione fine adnnllatione Stili, T§-
tnli, Nominis wel Honoris ipfins waper
Ducis, wel dickorem Heredom fin-
rRm. :
Necwon pro ev quod  quzmphires
wlii, guorum guidam in Comitesy yni-
dwm % alios flatas five dignitates per
¥ fre.



Jents paudent & Htuntur, dit¥a geme-
5 &

L]
Prefatum mipey Régern Richardum 44
diEto Parliamento fio, modo confimili
troars ﬂei‘a i, Hﬁd.r Stilisy Tatulis;
miinibus, dorioribus éxtusc con:
tinve uff funt 8 gavifi, ac eis in pre-

rali #evocationie (O adnullatioize ar-
liamenti iplius nuper Regis H. ur pre-

- wsstitir  ficla, nom obflante : aliis

guogqué quampluribus motabilibas de
cdufis tunc ibidem diligenter attentisy
Eandein per Dominum nofirum Regem,
de davifamento & affenfu Domsinorum
Spiritualium 8 Temporaliam predic-
Lortim, - ac Communitatis Regni Anglic
in ditlo prefenti Parliamento exiffen:
Esum, necnon Jufliciariorum, €8 Servi:
entum Domine Regis ad legem, 8 alio-
rum peritorum de confilio ejufdem Do-
mini Regis prediltoram,” declaratum
fuit 8 unanimiter éoncordatum, quod
préfatus Jolidnnes Comes Marefiallus;
& Filius predicti ‘Thome Ducis, &
Fm’téi‘, & Heres predicti Thome Fi-
/i Thome, wvirtate carte, & Succef:
Soonis predittorsim de cetero Dusx Nortf,
veputetur & tencatury ac Stilo; Titu-
o, Nowiné, & Hosiore Ducis Norff.
Laudeat © utatur juxta tenorem Car-
te fupradiite. Quam ghidem deilara-
Yioweri & concordiam, prefatus Do-
minus Cantellarius Auforitate Regic

| N 2 paft-
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pofimodum, viz. xiiij die. Julij, ultime
die bujus Parliamenti, de avifamento
Dominorum Spiritualium © Tempora-
bium prediitorum in pleno Parliamento
predsito, in prefentia Domini noftrs
Regis, publice declaravit. Super quo
prefatus Johannes, ut Dux Notff. ho-
magium ligeum eidem Domino nofiro
Regi tunc ibidem immediate fecst, (quo
fatto) idem Dominus nofler Rex de avi-
Samento €8 affenfu prediétis, ipfum Du-
cem inter pares Parliament: predicti in
boco competenti federe demandavit ; quod
sdem Dux gratanter fecit tunc ibidem.

obervari-  Here feems indeed an exprefs Tefti-
enson it. mony for the Prerogative, but many
Obfervations muft be made before its
Weighmcan be judg’d of.
1. The material Paffage is only in the
Recital, therefore it cannot be creative
of a new Right, but at moft, declara-
tory of an antient one.
2. Such a Recital is not of the
fame Authority as the Recital in our
A&s of Parliament fince Henry VIth™
Reign ; for, as was remark’d on ano--
ther Occafion, the A&s were not then
drawn into Form on the firft Inftance,
but that this was firft begun in the lat-
ter End of this very King’s Reign:
So that it feems fome A&s not war-
‘ ranted
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ranted by the Petition or Apfiver had
bzen then made, and the Flagrancy of
{uch very foon after introduc’d the Me-
‘thod now in practice: Hence we may
well queftion, fuppofe this were an A&
of Parliament, for it {feems only a Judg-
ment given in that High Court, whe-
ther thefe Reafons were the Senfe of
the Legiflature, or only the Flourithes
‘of them who drew up this Record, and
the more fo, becaufe nothing in the Pe-
. tition warrants it. «

3. This Record feems alfo to carr
a ftrong Evidence of the Parliamentary
Creation of Peers, becaufe ’tis evident,
that on this Suppofition the Duke had
not then the poffeflion of the Title or
Rights appertaining to that Rank.

4. If the Power of the King had been
clear, what Occafion was there to men-
tion any other Reafon, for the Judgment
given in Favour of the Claimant.

5. The conferring Earldoms might
at the time we fpeak of be vefted in the
Legiflature, and the Right might by
fublequent Ufage be gain'd before, or in
Henry VI time, as it now is by the -
Crown. *

Some Perfons have imagin'd, that The Lefer
thefe Tenants of the diffolv’d Baronies, B:;‘:;.
who were diftinguifh’d by the Name of e Legifs

_the Lefs Barons, did not enjoy any lasure.
- N3 Share
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Share in the Legiflature, nor the ather
Rights of Barons; but this is an Eros:
For there is proof enough, that in all
this fpace of Time, the Natiop of a
Baron continn’d anngx’d to a Tenap-
cy, in chief of the Crown; and that
thefe lcfler Barons enjoy’d the fame
Privileges the greater did. Henry 1%
Time affords two pregonant proofs of
this; for, by the Aflize of Clarendos,
tis clear all the Ecclefiaftick Tepants
in chief werg Barons; and by parity of
Reafon, the like may be concluded of
the Lay, on the Feoffment he made
of Berkley Caftle, (which has been
before rememberd) he referv’d only
the Service of five Knights. Twa of
thefe, by what Means I know nat,
were extinguifb’d; apd yet, hy an In-
quifition taken in Edwerd the T
Time ’tis found the Caftle was held by
Barony by the Service of three*. The
fame Notion continud in Edwerd %
Time, for the Abbot of Lescefler be-
ing fummon'd to Parliament excus'd
himfelf, becaufe his Abbey was founded
by Mountford Earl of iaicqﬂer, and
in confequence thereof was not held in
chief of the Crawn*. In Edward 1114
Time by Inquifition it appears, the Caftle

a Arwoo 8.

* {{xyn%%lc‘agfor the Houfe of Peers, 15T,

of
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. of Abergavens, which even at this Day -
s held by Barany, was found to be
held in chief by a military Service™.

This Inereafe of Tenants in chief

had producd a very unequal Repre-
fentation of the Kingdom, thefe lefler
Barons having sn equal Share in the Le-
giflatyre with the moft perent; and this
Grievance being now prabsbly grown
to the greateflt Height, when K. Fobn
was reduc'd to Reafan, this Claufe was
inferted in his Magna Charta.

Preterea ualumus 8 copcedimus, The Claue
wad ommes alie Civises, & Burgi, O] ’J';}ﬁ":f
Zille, €8 Baranes de quinque parsubus, Magna

€8 omnes partes babeant omnes liber- Chaa,
tases, &8 emues hiberas confuesndines g 7"
fuas, S ad babendum commune conf-
linw regwi de ewxiliis affidendis (a-
liter quam iv tribys cafibus prediétis.)

Et de [eutagiis afidendis [ummoneri
facimus Archiépifcpos, Epiftopos, Ab-
bates, (Comitps,, majores Barones
Regwi [igillatim, per Literas wofiras.

Et preterea faciemus Summoneri ix
generali per Vi ice-Comites §8 Rallivos
wafiros, amwes illos qui in capite de
sobis teneut ad certum diem f¢. ad
termingm 40 diersm ad winus, & ad
cersum Jocum ©© tempus, it omnibus
literis illius [ummonitionis, caufam

* Treatife. of the Barony of Abergaveny, 65.
i | N 4 Sume

I
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Summonitionis illius exponemss : Er
fic falfa fummonitione, negotium ad
diem affignatum procedat, fecundums
confilium eorum qui prefemtes fuerint,
quamvis non omnes [ubmonisi veme-
rint.

The Confe-  In this Paragraph many Things de-

quences of
5.

ferve Confideration. 1. It occafion’d a
new Diftin®ion of Barons; for, as the
fplitting Baronies gave Rife ta the Dif-
ference of the old and new Feoffment,
and that of greater and lefs, fo did this
to that of Parliamentary and Unpar-
liamentary Barons; and' as the W%ard

was formerly per Eminentiam, apply’d
to the chief Man of the place; fo did
it likewife in time become appropriated
to the chief Man of thofe places who.
fate in Parliament: Hence the Additi-
on of Baron became confiderd as an
Honour; and as before, the Title of
the Perfon’s Office, Bithop, Earl, &c.
was inferted in Deeds, fo now began
what was more common in K. Henry
the Third’s Reign, for the Barons to
write themfelves Barons of their chief,
Caftleb: And as a great'Antiquary ob-
ferves, then the leﬂg Barons were ftil’d
military Tenants; whereas before, all
Tenants i Capite were in our Hifs

b Spelm. Rem. 2,_45;

toriey
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tories and Records denoted by the
common Name of Barons*, and their
military Tenpants, as it feems by the
Certificates of the Barons ¢ in Henry
the Second’s Time Tenants, by Knights
Service. 2. It appears, that the great
Barons were to be feverally fummon’d,
fo they are at this Day; but this
Claufe 'does not declare who were great
Barons. All the Light I can ﬁn§ to
determine this by is, 1. From the Inqui-
fition, concerning the Tenure of the
Caftle of Berkley, already cited on
another Account; by it ’tis plain,
thar at moft five, perhaps three Knights
Fees at this time conftituted a Baron,
2. If more than one Knight’s Fee that
was held in chief did not entitle the
Tenant to the Appellation of a greater
Baron, than the immediate Tenants tq
the Crown not fitting, but only (as
will be cleard in the Sequel) by Re-
prefentation, it will follow, that chere
was then two Degrees of Reprefenta-
tions, which is without Example, con-
trary to Reafon and}a known Maxim
in Law, that an Authority, unlefs
coupled with an Intereft is not trans-
ferrable ; fo that it fhould feem that

* Selden’s Tit'es of Honour, 589, © Madox's Hi-
of the Exchequer, 4co, L R

t'hofg:
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thafe were the greater whe had any
Sub-Tenants, thofe the lefs who had
none. The Jearned Reader may, but
1 do ot pretend to decide the {nﬁqefs

of this Conjecture.
The Origin Tho’ by Vertue of this Claufe thar
o Knighis limits the particular Summons to the
o theskire. oroarer, the leffer Barons were exclyded
om fitting in Parliament fingly, and
in Perfon; yet as it directs, thag they
fhall be fummon’d in general (a Term,
if the Hypothefis that has been offerd
concernipg the Burronghs is true, then
well underftood) it gave them a Righs
to do this, as 2 Community in general,
and by Reprefentation; which was
moft juft, for etherwife, thao’ before,
every Individual had a Right vefted in
bimielf, all of them would have been
¢xcluded, when all the Laod-holders
bad a Share in the Legiflatyre from
apy ; and this toa contrary to the uni-
yerfal practice of the antient Times ;
whereas, the admitting Perfons as theis
Reprefentatives was in fome meafure re-
ftoring the antient Conflitution, becaufe
as the Land thefe Tenants held, when uni-
tedinone Seignory, intitul’'d thePofleffor,
amongft other Rights, to that of 3 Voice
in Parliament: fo was it reafonable,
that fome in beh3lf of thefe lefler Ba-
rons fhould be authoris'd for the Exedr:
L : cug
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eife of this Right, which as a colleg-
tive Body they could not otherwife
exercife. * As all thefe lefler Barong
were co-grdinate in Rank, this natu-.
sally devolv'd on fuch of their Body
as the reft conferd it on; the Perfons
{o chofen were from the Tepure of
their Lands call’d Knights (fuch is the
Law Phrafe borrow’d from the old
Sexan, that figpifies Tenants by milie
fary Service) and reprefenting the whele
Community of the refpecive Shires for
'“lril‘xich they ferv'd, had that Addition
alfo.

The general Summons for the lefley
Barons is by this Claufe directed to be
in forty Days; and that Term has ftill
continy'd to bg the fpace betwixe the
Zefle and the Return of the Wriry
within that Number of Days there is
ever a County Court held, to which
pane but the immediate Tenants of the
Crown (the lefler Barons) came, thera
Avas the Election made, and pone other
had Votes *till by the 8th of Heary
the Sixth, chgp. 7. all Freeholders of
40¢s. per Aunym had thar Right given
them, which is the oply AQ they whe
are Tenants to any private Perfon ex-
ercife in that Place; for fome time the
Number did not feem to be well feetled,
but "twas not long ere they were fix’d

" ‘ £,
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‘to the Number that are now chofen.
Whether they had originally any Wages
is not clear, for a very diligent Searcher
of our Records could find no Writs for
levying them older than Edward 1.4
Befides thefe Obfervations that arife
from from the A& itfelf, the Writ for
the Ele&ion of Knights of the Shire
fuggefts one that ought not to be o-
mitted: In it we find thefe Words,
Duos Milites Gladiis Cinétos ; which
though now confider'd as of no Im-
port, did, however, in antient times,
contain a Defcription of the Perfons
that were capable of being elected:
For our German Anceftors had a Cuf-
tom in their own Country (as is noted
above) of bringing the Youth into their
publick Meetings, and there, by a Ce-
remony fuited to the Simplicity of that
Age, admitting them into the Number
of military Perfons. This they carry’d
with them into their Conquefts. Long
it continu’d in Ufe here and elfewhere;
Our Hiftories are full of Inftances of i,
as may be feen in Selden's Titles of
Hanours, and feveral Ufages now com-
mon amongft us are thence deriv'd.
When Knigﬁts Fees became hereditary,

4 Prynn on the 4t Infitute, p. 2 & 3.

v the
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the *Perfons ' who had pafs’d this Cere-
mony were call’'d Milites Gladio Cin-
&7z 3 thofe who held by military Ser-
vice, but had not, were ftil'd fimply
Milites ¢ : Hence we fee that none but
thofe were capable of being chofe; but
this Limitation is now taken off per 23
Henry V1. chap. 25. o
As the Civil Wars in England did 3’;‘:':;’.“
introduce a Departure from tgc antient rh, Nem-
Conftitution, by the Increafe of the ter of Ba-
Tenants in chief, fo the like Caufes, /7 ™
though not fo foon, feem to have pro- countries,
duc’d the like Effe® in other Coun-
tries ; for in Scotland, in the Year
1425, an A& pafs'd to oblige all the
Barons to attend in Perfon, and not b
Proxy, without a lawful Impediment.
This A& making the Parliament, it
feems, numerous, the fame Year one
pafs’d to excufe the fmall Barons, pro-
vided two came commiffion’d from the
reft : By a fubfequent A& 32 Years
after, the Denomination of fmall Ba-
rons is determin’d to all under 20/
per Annum; but even thefe were. obli-
ged to attend, if fpecially fummon’d,
and Forty fix Years after the Exem-
ption given to thofe of 20/ per An-

€ Cambden's Britan, 246.

UMy
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#im is extended to all undér an Han:
dred Marks, with the like Claufe fof
the Atrendance of thefe, if patticularly
futamon’d. In Stotiand alfb, theft Com:
miffionets had, by A&, paf¥’d in the
Year 1427, their Charges allow’d them ;
and thereby ‘tis diteled, that thofe
Charges fhall be levy’d on the Perfons;
who were by their Appearince excusd
coming : and fn the Year 1682, an A&
pafsd, declaring the Right of Election,
t tefide only in the immediate Te-
nants of the Crown, which is ftill in
Fotce throughout that part of this Ifle;
two Counties, I think, only excepted.
In Franmie alfo, the Numbér of im-
mediate Teoants of the Crown fncréa-
fing, s it may be conjedtur’d from the
felf-fame Occafion that it did hete; the
Dignity of Péers beciatme annhex’d to
twelve of the principal Fiefs that held
of the Crown, and in other large Ba-
toniés in. that Kingdom the like was
alfo practisd & , |
As the Barons SuccefS againft King
Fokn, in fome meafure reftor’'d the an.
The Law tient Conftitution 5 {o did Hemry ™
of Henry Vi€tory over the great and good Earl
“he I of Leicefter inttoduce a moft énormous

£ Dufrefne in voce Par, -

- Devis
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Déviatioh ftom it, ot at lealt gave him
a Colour for doing fo; for ‘s faid, -
that he obtain'd an Aét of Patliament
to this purpoft, %wd omnes il Co-
mites ® Barones Regni Angliz, qul-
Bus ipfe Rex dignarus éft brevia ﬂm
monitionis dirigere, venirent ad Par-
dismentum, & non alii niff forte Dy-
 minas Rex aflia brevia eis divigere
vobuiffet. ]

Whether this Extravagant Conttitu-
tion had the Sanction of a Legal Par-
liament may be juftly queftion’d; or
if it had, whether the Donation of the
-Liberties and Properties of the Nation
‘by thofe who were intrufted to defend
-thedt was not void, as void as an A&
“of a Truftee contraty to his Truft is:
‘For, as Tarirns Rys, & Apud Sapientes
tafja babebantur qué neque dar: neque
ateips falva Republica porerant. How-
‘eyer, the Extent of this monftrous Pro-
vifion, and its real or fuppofed Effe&s
fhall be briefly touchd.

t. This Claufe did not enable osemar-
the King to make any new Batrons,ons on ir.
‘bt only to feledt whom he pleafed
out of thofe who before had all an
equal Right “to tome to Patliament,
that is out ef the muajores Baromes.

" 8 Tacitus, pr 458,
‘This
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‘T'his feems alfo to have been the Senfe
of Lord Coke, who fazg, the Writ does
not entitle one to the Privilege of a
Baron, *till the Party has once fate in
lj’arliamcnt"; for the Pctl:lrs are the onl
udges to determine who are capable
of Eeing fummon’d, as of their Body ;
and thereforé ’till they had allow’d the
Perfon fummon’d to be one of the
greater Barons, by receiving him into
their Number, no Peerage was fuppos’d
to be gain’d by the Writ. .

2. It has been faid, that this Claufe
introduc’d a new Species of Barons,
who are commonly call’d Barons by Writ.
‘This Notion was firft queftion’d by the
very learned Mr. Pryn, and from him
borrow’d by others: That learned Au-
thor afferts, that thefe Barons, who are
call’d Barons by Writ, were really Ba-
rons by Tenure; the following Obfer-
wvations do, I conceive, evinee the Truth
of his Opinion. . o

1. The Nature of every Writ being
only to command the Perfon to whom
it was dire@ed, to do fomething he was
before under a legal Obligation to per-
form, it feeins a very extravagant thing,
to fay it was creative of a new Right.

8 Coke on Listleton; 166, 12 Coke, 70,
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2. All the Peérages that are faid to
be created by the Writs, are agreed to
be defcendable to the Heir general, which
fhews, that the Baronies were underftood
to be annex’d to the Land which is al-
ways prefum’d to be Fee Simple.

3. However modern Praice may
have vary'd, yet in former Times a
the Perfons who had Writs were imme-
diate Tenants of the Crown, and con-
fequently Bardns in the old Senfe of the
Word : So that the Barony could not,
(though the Seat in Parliament might )
be gain’d by the Writ.

4. If the Writ could create a Peer-
age, why might not any of the fupe-
tior Nobili;y be fo made ? yet tione ever
fufpeéted fuch a Thing. ,

5. The calling the Peers eldeft Sons
to Parliament, by {ome Barony firft in
their Fathers (for none wete ever call’'d
to the Houfe of Lords by a Title fo-
reign to their Families) feems to be
grounded on the fame Reafon; for,

. that Barony is either aGually, or at leaft

by Intendment of Law, antecedently by
the Fatliér given to the Son : So that in
fuch cafe the Son being a Baron in thie
Eye of the Law, was equally capable,
as well as any other Baron, of recéiving
the Writ, and in confequence thereof,
becoming a Lord of Parliament.

o The
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‘The Crown, under the {pecious Pre.
tence of the forecited Provifion of Hex.
the Third, exercis’d a Power of fend-
iog Writs {fometimes to.fome Baroas,
at other Times to others, according as
the feveral Fa&tions or Parties pxev:ﬁ’d;
this is the true Reafon of the Variety

‘that may be obfervid in the Summoans

The Origin

of Barons
by Patent.

ta Parliament : Not as-a late Author has
pretended, fram many Perfons being
fummon’d only as Affiftants. :
"This exorbitant Power of the Crown,
as ‘twas firft exercis’d in Times. of the
utmoft Confufion,.-fo was it gradually
difus’d, and a Method taken to fix the
Membets. of the Legiflature; in Imitation
of what had loag before been pra&is’d
in the creating Earls, by making Barons,
with a Right to it in Parliament by
Patear. is- Practice’ was. firflt begun.
in- Richard the Secand’s Time in the
Perfon of Fobw Beaschamp, Baron. of
Kidderminfler. Hence: the Nature of
thefe Parents, which have been before
eaquir'd into, with refpect to the Cre-
ation of Earls, is alfo. confiderable in:
this place: Bur as moft ef what has,
been faid is equally applicable tq the
Barons Patents, I fhall only here men-
tion one Argumens that State .of.

Affairs in this, Period, of Time affords,,
3 . aad

|
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and whdt a late Author has wrote in
particular concerning the Barons.

K the Provifion of Henry the Third Whether
is admitted to be an A& of Parliament," 24
as the Writ or Patent of one King can- 4 of
mot diveft his Succeflor of a %h’ght Parlia-
given by Parliament, it mft neceffarily ™"
follow, that either the Patents after that
Fime were fo many A&s of Parlia-
ment; or elfe, that they did not convey
an hereditable Right to a Seat in Parlia.
ment : One of thefe Propofitions is ma-
nifeftly true, which let the learned
Reader judge.

A late Author, to prove the Parliz-
mentary Creation of Barons, has infift-
ed on three A&s of Parliament pafs'd in.
FEenyy VIII®s Fime ; his Expreffions
ate confuis’d, therefore left I fhould any
ways injure his Senfe, FHl here infert
his own Words, ¢ Confiftent with
« which Netion of the Law (viz. that
¢ no Power but that of King and Par-
« liament can create a BarcmygJ Henry.
“ VIII. who cammot juftly be fufpeted
“ of being a Prince willing to diminith
« his Prerogative, did derive his Exer- -
« cife of this Power from an A& of
« Pasliament ; for in 31 Henmry VIIL
« the King’s own Manor of Hampron-
« Comrt was by A‘&) of Parliament made

- 2 ag
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“ an Honour, by which A&, the Ma-
% nors of Byflete and Weybridge, in
« Com. Surr. and feveral other Manors,
« are made part and parcel of that Ho-
« pnour: So likewife in 33 Hen. VIII.
« other A&s to the fame purpofe paf-
% fed in Favour of the Manor of 4mpz-
“ bill and Grafton, by which they
« were made Honours. And I believe
« that no Inftance can be given from
« the Conqueft unto this Day, of any
« Honours being ere@ed otherwife than
“ in Parliament”.

On this Paragraph the Reader will
obferve, :

1. That the firft A& of Parliament
was for making Henry the VIII® own
Mannor an Honour ; and unlefs he had
an Intent to part with that, or had a
Mind to add the Title of Baron of Hamp-
ton-Court to that of King of England,
the Argument proves nothing.

2. By this Author’s Manner of wri-
ting, it fhould feem that he had feen
thefe three A&s, and found fomething
in them that gave at leaft a Colour for
his Suppofition; but fure I am, in one
of them, which I have feen and perus’d,
no fuch Thing appears, and I am well
affur'd nothing does in the other two.

3. One would imagine by this Kind
of Reafoning, that %em;y the VI}]P;
: a

¢
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had met with fome Difficulty in the
advancing Perfons he intended to ho-
nour, and took this indire& Way of
compaffing his End ; whereas nothing
is lefs true: For he never was on any
Occafion obftruted in fuch Defign ;
many he advanc’d to the Peerage, but
not one Perfon by the Grant of thefe
Honours.

4. Two of thefe Honours, (viz.
Ampthill and Grafton ) did in Time
become the Property of feveral Sub-
je&s, yet did they not affume the
Titles of Barons of thefe Places.

From this Period of Time to the
refent, (the Exclufion of Abbots and
riors, on the Reformation, only ex-

cepted) the legiflative Power has been
vefted as it now is; fo we may, I
think, fafely conclude, that from the
earlieft Accounts of Time, our Ancef:
tors in Germany were a Free People,
and had a Right to affent, or diffent
to all Laws; that that Right was ex-
ercis’d, and preferv’d nunder the Saxon
and Norman Kings even to our Days:
And may an uninterrupted Exercife
thereof (for the Right itlelf can never
be extinguifh’d) continue ’till Time fhall
be no more. \

FINIS






Bergaveny, how held " p.183
N Alodium what, and the Denivation of
|  2he Word 26

W~ was hereditary _ibid.

B e w0t originally, and why after va-

lued ~ ibid.
e why fome converted into Feads 27
Alfred, divided the Kingdem . .68
: bis Law . G
Arbitrary Power when firf claim'd . . 46
Armies under a Parliamensary Direttion . 44

B . .
Bar, its Signification 19
i varionfly founded and wrote .. ibid.
Baron, who fo calld . 110
- Derivation of the Word 110, 111
won——— don’t occur in Feuds n%
e cOmprifed Burgeffes 13

ot hou{ 4{ to Baig'g}s the Ufe of 1he Word became
confin'd to fow 146
e the Succeffors of the Saxons Wites 150
s how they differ'd ib.
the Foundation of their Right to fit in Parli-
or—— amens 15t

O 4 . e Tenanis



INDEX.

e Tenants why shey don’s contribute to the Wa-

2¢5 of Knight of the Shire b,
evmaaree the Meaning of the Word in Scotland 156
e [Wbferibed Alls of she Earls of Holland

167

e i# Scotland tkeir Names fubfcrit’d to Char-
ters ib,
e 484 in England . ib.
claim’d the appoimting Officers of State 17
when the Lefs bad the [ame Right with the

Grsat 182
- when diyided intq Parliamentary and Unparii-
amentary 183
e when that Additien became an Honour ib.
e when firfl wfed in Decds ib.
o Whe the great, and who the lefs 18¢
e tho lefs, when excluded from P‘rlimqsgt
- 186

the Confequences of it ib.

e the leffsr [ent Reprefentatives 189
e their Number ancreas’d in Scotland 188
= the Small excluded the Parliswsent of Scot-
land L - ib.
oo how divided in Scotland ib.
e by Writ whether Barons by Tenure 192
——— A 8 ﬁ‘ppo"d Fee si"! l‘ i 193
qwa——m by Writ , where the Barony before in the Fa-
ther S ib.
v when and why firf}t made by Pasent 194
emeere Patent, whether paffed in Parliament ib,
by Wris, what she-Gains by fisting in Parli-

~ ment . 19%
Barony, what 110
e When many efcheated 159
: when [plit intg [mall Tenures ‘ib.
Baronage, whas 1o
Barons Services, their Origin 35
Barkley Caftle, Feoffment of it 182
s how held C ibid.
Beneficium, rbe Origin and Senfe of the Word "1y
Bondmen bad fome Lands affign’d them . 37 4
Brady his, Opinion of the Saxon Legiflasure 50
Breve Teftatum, whar oo 166

wr== Baroy



INDEX.

Bordarij, whe
Burgcfs what , and whe the A)pdknw w]id fbr

" g Jate in Parliament befors avy Knights of 'ore

Shire } 152
Burroughs, their ongm
p——— what 68

e by Pegrs 132
s originally fo man fy little Commonwealths 138

s the Dersvation of the Word ibid.
e the varionus Ampumn of the Word 3
T ety oo of Trade b
originally ¢ o Tu e i
pemee— bow they dstive & Right to find Members

142
o what Rights they bad wishin thntfdvn 143
w—e have & judicial and legifiative Power ibid.

e how they made Laws . ibid. .
smamrnn WhYy they may profiribe for Cufloms- 144
yeeme— bave loft much of their ancient Rights ib.
amne 88 $bie Congusft proferv'd thair oviginal Eque-
- disy 145
gmnaee fome beld by Grand Serjeanty 147
e when  they fent Members to Parliamont
e their Rights compar'd mtb the Barons !g
ew—mse— why they came by Reprefantasion - - 150
g §18 ScOtland all bold of the Crown 157
semneeas their Coum:m : ib.
P LT - ib.
Burfholder, who, and the Senfs of the Wor 3 74
—— eleltive 78
-By-Law, Derivation of the Word : 143
pop— fits sl‘.lﬂ‘m. ibi‘o
C

Caorl, how be might bescome & Thane 71
e why fo call'd k]
g how be¢ beld bis Land ibid.
Carlifle, the Inhabitants cdl'd Barou 148

s, b Charatle : 3
Aareny Celts,



INDEX

Celts, who fo calld 48
thoir Form of Government . ibid,
Charters, what 166
e e the Plural Number iwtroduc'd in thows
170
Champion, who cenld make sme g
Cinque Ports, the Inhabizants fiil'd Barsms i48
Civil Law long negletted in Europe
— whem 19 got feoting ibid,
Endeavours so ¢flablifb it bors ibid,
e forbid in Spain ibid.
wemsee prevails gemerally in Eurgpe ibid.
o gave w0 Tstle t0 drbitrary Power - 46, 47
Coinage, s Mark of Soveraignsy ;3,,

Colloquium, whas it f figmifies
Co:nog. the Origin and Sighificasion of the w»d

4
‘Commons, Members of the Saxu ;
Common Pleas, #ts Origin udhﬁmmu, ud gb.

O¢ tharesf - 62

., Commi oftheShmiaSeoﬂud.bmcb-
fon 189
e a8 Wages, and Jrom whem .. ibid.
Confirmation, bew i¢ differs from Grasts - 14z
e Why much ufed in old Times = 142
Contra& eriginally implisd : T 3y
an Exprefs One ~ 88,39
Copyholders sre the Bondwns Suvseffory . -~ 336
why they den’s vote us Eleftions’ - - -ibid,

s 184Y w088 if infranchifed - jbid,
Corfe Caftic, its Inbabisanes fliled Barons = 545
(bttmj, who C. 72
Counties, their Origis - T4y 1§
e oW mads e 17%
e row they might be con/'altdatcd ibid,
County Court, the Caufe of its Decline 161
ees who oblig’d to ationd at s 187
Court Baron, whom it confified of . 123
Courts in Scotland, their Qripis - B 77 |
Curia, what it fignifies ~ ~-30
Cuftom, bow it differs from Commen Law: —-—rpy3
Cuftoms in Boroughs, tkeir Oripin " “ibid,
Coronation, when the patl{ ulm T 3839

——— Oq“
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—— 08Ce A ACE of Imperignce . 38
refembled Inusflisures . . ibid.
Cortes, their Origin 15
Significgtion of the Werd . .- 30
D

DireGum Dominium of Fesds, in whons 42, 64
Dei Gratia, by whosms this Snle firf 4{0‘ 10§
why firf} ufurped .y ibid.
ufed by she Duke of Vemice . .. .. 106

sy the Stils of she Archbifbep j b
ibid.
Duykes and Dux, ths A(mmg of the M 24
Dukedoms, thoir Origin S - T4y 15
PDurham, bew filed in Records R £ Y ]
Dyets, their Origin A 1
e What . —e o w=-30

B

Ealdermtn, what it fignifer ... SRR |
Earls, in the Saxon Time whas - N 67
e before Alfred . - Co e dbids
.-.-—— whether they W fn. M: -~328,
2 . o 129
v bW divided ’ L —— 326
weeems the commen Dinsfien il grommied. . —— ib.
v Palatine, and; 4sloars, bowm rhoy dﬁr‘ - i,
s Palatine, sheir Nogura . - - ib.
pmmewe Palatine of the Rhine, bis Office n1
e Whem firf} made withons Countiss 158
ree Wit hotés Countiss fegraded 160
how made in King John's Timse 161
s how and wiby their Creasion hers and in fonsign
_ Countries differ 163
——— ofta ufed the Stile of theie c‘qf Cafflass
- 172

-—-'—- wlmo mads of Places shat were » Ounmcs

——of



INDEX

— of Chefter, the Words of bis Creation 13t
Edward the Confeflor pelifbed the Norman Laws

99
Eoglith ever a free ’“il‘ 197
e 484 NOtmans bad we Enn’ty 99

F .

Family, bow underfood in the Saxon Time 71
Fealty, the Forms of deing it © 133,134
Fee, tho Meaning of the Word 17
Feoffments, eriginally by Word only 16§
e e Withont Ceremony ibid.

why firff reduc'd to Writing 166
of the Pecfons and Temfss they are.

sxpreffed in 165, 166

L —— sy T ‘”"Cd 166, 167
Franks , bow sheir Kings to declde their Tisles
42

S c—— 10814 ﬂf ﬁ“‘ flf ‘bﬂ." Kiag: Ti-
tle ‘ ibid,
Feuds, their Charatterifiick and Origin 16
v when the Word firfi ufed 17
S jt5 Derivation' ' .i:° ib.
e when and why mads beredita 31
———weri sfliem'd Gofty . - - ¢ B £ ]
Feudal Law, its feveral Ages 55, 56
smeme it5 Beginnings I 746
e whist Nasirn gave rife to it R { ]
e prévail'd among (i she Saxoms R

e whas the antiontof Syfem of it - - b,

- G:

General ‘of. the Germans, - twhy vefled with the
Office S i = B 1

Gerefa, whet it figmifies ..~ - - : R {)

Germany , whas Provigces compris’d wwdsr thas
Name . . .. - o I

s preferv'd its Liberties ib,

\ s ¢ Al



INDEX:

s had few Kings ib.
e had but two abfolute Monarchs ©ib.
e great Part of o #nder Princes 4
in it the People determin'd Affairs of Mo-
ment
divided into Cantons ib,
Germans had general Msesings, and for what ib.
their Cuflom of giving Arms so their rm;b
1D.
their Manner of giving Lands "5,6
their Wives and Children did the dmuﬁul!
Bufinefs 6
bad no common Superior ib.
on a War chofe & General - ib
e what Powsr they conferr’d on their Gun_‘;l
ib.
e how they enroll'd their Army -+ ib.
e lofs polite, but more buman than the Ro‘
mans
s Compar’d with the Romans ib.
s ilder Rulers than the Romans ) ib.
e bow they treated Slaves ' ib.
e WhY , and bow, they [emt Colmiu “drud
9

s chof€ their General
e fonnd little Refifiance in the Weft of Europe,

and why 1
— jinlcd themfelves in Pars of the Roman Em-
pire ib.
e g0 What their Succefs is to be atiributed
' ib.
e bad the Property of their Congqusfis in them-
Solves ib.
e Armries not paid 12
S always valued Liberty ib.

e how they divided what got by War 12, 13,

14, 16
e What Governmonts they aﬁabl:jb‘d where they

congusr'd 18, 19
e bow shey treated the Inbdmum of theCoun-
sries they conguer'd 24

e lived



INDEX

s lived under the fame Form of Government
54
e ¢fiablif’'d she [ama Form in their Conguefls

s haw sbey treated Slaves 27
e—oma their Gemeral a» extraordinary Magifirate
8

2
oo by they continuad their General in their Can-

quefi ib.
e whem their Gemeral's Power determin'd 39
e $hi8ir pnfcut Gousrnmenss liks whas eurs was
157

Govemments in Europe, confified of (mall sum
mmeee the original Obligation of thefs under ome 6

their prefant Stats 47

all busls on the feudal Law 54

Grave, the s:ynﬁatu- of ths Wesd 19

iss Etymology 20, 21

Guild, whas 73
H

Hamlets, Derivation and Meaning of the Word

69

their Origin ib,

Henry L chang'd ntb‘i:iu the Logiflature 158

Henty Il creassd Earls according so she old Ufm

: 160

measae 8de Feoffments of [mrall Foss lb.

Heptarchy, when diffolv'd
Heary VIIL did wet crease Homors.to make Barons 6y

them 196
Hearl L. whether his Law cowcerning she Rarons is
190

Huetoge, whuc derived 29
e the Meaning of she Word ib.
e Wha [0 filad ibs
Homage and Fealty, ths only mrln of Sewersigety
39

w——from



INDEX.

from whoms dus to the King 123
Honours, what — —
= how many Mannors originally compos’d one
11Q
e i Swbjeils hands that did mot taks a Title
from them 197
Hufting, Derivation of the Word 15
I
Jadicature, the Charalteriflick of Sovereignty 15
e why [everal ib.’
Judges, who in she Saxons Time 62
originally for Life C 154
e———— why once mors confiderabls 1b,
e why they amerced Peers ib.
——n Imunmt when firfk inflisuted 161
K

King, whence the Word in foreign Languages dm'w'ga
2

e the Name when firft ufed in England 29
— General originally she [ame 30
e when their Reign is [aid to commence 38

— joiv'd to their Subjects. by foudal Tenures 39
— g5 mot Judge alone of the Tirle to .a Feud.

42

s When they could require the Service af she P“l')‘

10.

Kings of France, when they could nat nqum tlmr
Vaffals to go to the War

—— of England , when their Vaffals bound ta amzd

in the War ib.

e the Extent of their Power over their Army

45
e amongfl the Saxons, loff bis Office on & Peace 52

~—— amongf} the Saxens, edelive ib. 8¢
e SaxON z00k an Oath ib.
ewwm SaXON inferior ta the Law and Parliamens

. . 189

— how -



INDEX,

v bow originally [uable 13¢
— wbu"ﬁ'r‘ﬂ nczo£'d a diflinét Eflare 364
e whether any, and whas Power gain'd by the
Law of Henry 111, 191
Kingdom, whas 322
e how it differ'd from sther Lordjhips ibs
Kings Bench, is Origin 153
ettt et §( § Snri]ditﬁcu ' ) 1b.
Koights of the Shire , by whom originally eligib
140
when firfl chofe 187
S c— wb’ j" ‘dr ‘ ib.
where and by whom chofe ib.
their Number ib.
wan e Who elegible ib.
et e W sy firfl had Wages ib,
L
Landholders amongft the Saxons refided upom their
Efiates . 70
e how they divided their Land 7K
Laws of Engand built on the fendal Law 164
Law Books, many havs been inserpolated . $4
Lawyers originally Ecclefiaflicks 6t

Legiflature of rhe Natsons shat conquer'd Britain in
the People

s
e whence & Right to & Share in it is deriv'd 66
bense—es by what Names diflinguwifh’d among? the Sax-

ons 88
== of the Saxons not enly in the King 89
e originally amongff the Germans and Saxons is

the Propristors of Land ib.
——— and [o by the fendal Law 90
e of the Saxons met in open Places 19

9
e became vefled in the Magifirases, and why 92,

93
Legiflature amongf the Sazons and Normans alike

X 94
== and judicial Power when frft fover'd 161
Liegeman, wke 133
— 20 Swbje(s 134



INDEZX.
Libesty, its Confaquences, and an Inflance of it L]

s occafions an Increafs of People 9.

5y Wwhat Places (b call'd ' R ¢ A
Lombards, & Peopls of German Origin 10
London, its many Rights 144
e don’t exere all its Privileges , 145
== its Inbabitants fyled Barons ib,
Lotd, Derivation and Meaning of the Word 7r
=~ Licutenants, she Time and Occafion of making
them 162

M
Magiftrates, she Origin and Meafure of thiir Poweg
f - 3

Mayors, she Notasion of the Word 88
Malleum, iss Significarion 30
Mannor wbat, end the Derivation of the Word 70
e and Parifhes originally coextenfive 71
Merchant, bozv be might become & Thane . 73
Military Tenants, tbs Vains of their Feos 106
ek Wers the MilWia of the Kingdom 108
sse eftablif’d . by William 1. 12
i il tho Tenawts in Chicf, but one s Werg _{:
b
wsss the Extent of their Duty ih.

Military Tenures, when firft efablift’d bere 114
s 218 Number of “Tenanis that brid by ¢ ih.

s when aboblif’d 1 3¢+
s the various Senfas of the Werd 136, 184
et of bow many Kinds at the Conqueft 136
. N

Nobility, sheir Nife

sqe . . 32
Nobilis & Nobilitas, whom thsfe Words fgnify . 88
Norman Barqns st sbliy'd 0 atranid in foreign Wars

. 42, 102
a8 in210dNc’d the Ufy of Sewly . 99

= LaWs how hade 108

P Norman



INDEX.

Normans hew they diffir'd from the Saxons in their

manner of Setrling here 109
——— how they difiribused their Lands in England

1 3]
Normandy, whence fo call'd xog
e how divided . ib.

P
Palatinate, the Derivation and Notatien of the Word
128
Paltz-Grave, the Senfe of the Word 127
Parliaments, sheir Origin 1§
—— bow deneminated abroad 30
e—— of what Perfons it confified 122, 147
in the Norman and Saxon Timis hew differ'd
: 350
——— in it every Spot of Ground repre fented 152
—— all the Members [ate sogether ib,
e why the [upreme Court of Fudicature 153
e why Writs of Errer dye to it ib.
Parliament is Scotland , zbe King's Cenrt-Baron
Ril
- and Convention of the Efiares [ynonimous 149
" e of whom it confifted 147
- Difference bsrween the Normans. and the Saxons
. A . 150
e—a—- had the Reprefentasiues of svery Spos of Ground
: 152
- [ate originally in one Houfs ib.
Patents for Pecrages paffed in Parliamens . 1T
Peers, of whom they originally held 39
e their OFigin 1b.
- when bound to military Service 42

- if dubious, determinable in Parliament
e for magleéling their Duty, punifbable only in P

liament D ib.
- in England of whem they beld 129
- in Normandy of whom they beld 130
e mever judg'd by the King alone ib.

— how

.

1
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e how fiyled in Law - ib.
- Were Sovereigns over their own Vlﬁl; 131
e how fyled by old Writers ' b,
w—se the Powers they sxercifed ib.
e made Subinfendations 132, 133
- Vaffals only refponfible in his Court . 13X
— Vlﬂ'd: wot bound ta be Security for the King
132
e ¢0in’d their own Money ib.
- their Vaffals neither did Homage nor Fulty 20 she
King . 133
—— how they did it so tbmp ib.
s had [ubmilitary Temants . 138
e of Scotland were Princes ‘156
= bow made by the findal Law : xgg
e their Affent nece in Feoffments 3
— how uj{fy 'd fary in Feofme ib.
Placitum, its Meaning 30
Politicks, irs End 153
Prefcription, what no Ground for one 96

Princeps, its claffical Moaning 4
w—— its Signification amongfi the mddlc-cgd Writers

22
Princes in Germany, eleitive - 4
o= their Authority 5
e when chofen 4 ib.
— were Fudges ib.
- affigh’d Lands to the People ib.
= amongft the Saxons adminifter Fuflice 52
any Counfellor’s Office for Life . 154

im Scotland iss Ongm 157
e it s OFigin 153
Principalities, ¢heir Origin 14
Primarij . - )
Primates } she Muniug of tbc Words 88
Proceres
Prior of Chrift Church Canterbury, & Baron 124
e by wlut Scrvm be bdd : ib

Pa R Real



INDEX,
R

Real, the Mcaning of the Word 134
Recitals, whas they evidense xgo
it = CYQALS B0 Wew Right ib.
bk i Statuses of groaver Ambirity mvw than for-

. ”‘,. ‘“ “’ . . Ib.
Relief, 2o whom due 138
Reve, Origin of the Word 20°
Reprefentation cemwer v Fws Drgrees of it 8%
RoMo, of whom bis Army compos'd 101
wtetee was &4 Dane ib.
it the Qrigin of bis Pyeosr ib,
weas- conguer'd Neuftria - b,
ok bow his Conqwefls Hwidid b,
wos- when bis heywieass Kins faibd ib.
Sapientes, whom this Werd dondles 61, 62
Saxond. fuberted rbe Britith Groerwmens 29
ws—- 80t fuch Savages as has been reprefonted ib.
- laterly comparable 1o awy Nation id.
et their Origin R ()
wsie- not mention'd by Tacitus b,
waitese i1 Time bcum;;!;ﬁdcublo " ib.
wat - gave Las to Germany ib.
waame- did moé eine wloms ee Britatn ib.
aaie- when they came wers PAYins ib,
esas- when they bad the Ufe of LetNrs b.

~sas- they and their Confederates that chywe Yere were
independent People S
e——- in Laws and Govsrnment agresd with the vther

" German Nsgions : N § P51
e Delineation of their Governmont 42
as3- govern's by storive Printes ib.
w—iime 08 & War chofe 8 King' - 1.
== Governmens in Germany whes changed ib.

w-- none of their Monwmenss older tham Chrifti-

anity 53
= what



INDEX.
= what the Government they offadlif'd here re-

Sfembled 54
— their firf} Magifirates bere 74
e« the Ranks amongft them
Seignior, ro whom the Name applicable 110
Seiguiorics, when and why made heredjtary 109
~— what conferr'd on Normans ' ibid.
e What they confifted of 3 TR £ X
Senior, 1he Meaning of the Word in the middls-ag'd

Writers B 23
8erjeanties divided : ’ 112
«~— Grand and Patjt, their Diffsrence - o113
Bervices, whethér originally, or whem firfl annex'd to

Fends 18
e What reafonable ’ _ N33
w—~— of Feuds, what it comes in liew of 4z
w—— 10 Whem due ibid.

" === mnot due for the private Good of the Lord  ibid.
Sive is enly & Contrattion of Seignior : 110
Sheriffs Turn, who oblig'd to atsend it 71
Slavery contrary to buman Nature 95
Sortes Gothice, whas ' 26
Statutes originally firff affented fo by the King 167
e———drawn from petition and Anfwer 168
w—— feal'd with the Greas Seal : - ibid,
~— when and why in the firfi Inflance pus into

Form ibid,
Summons to Parliament, the Space bstwixt the Tefte

and Return ' 187
e why Bot always to the fams Perfon . 194

. T
Tenants in chief, when they muliiplied 160

——had & Right 10 be. judged jn Parliameny . ibid.
Tenures, their Origin : .3
-—-_0{ variows Kinds mow . - ibid.
= Terra Salica, whar 26
Teftes of Charters gnd Writs, bow 168
Thane, wo Member of the Saxon Legiflature 6 65,

’ 92

P 3 [ Dlﬂ.j



INDEX

v Derivation of the Word 16
e bow render'd in Latin ibid.
e afier call'd Tenanwts by Serjeanty ibid.
Veememams their Origin . 77
Title to a Gift re bo determin’d by the Giver 42
Trial by Battle, its Foundation 97,98
Tytil, bis Opimien of the Saxon Legiflesure 65
e bis Charatter ibid.
Trything, whas . 68
e originally unequal 70
the Foundation of shsir Divifien ibid,
s GoMlefced into lissle States 74
e how they differ'd from Shires ibid.
w——— bad Magifirates ibid.
e the Names of their Magifirates ibid.
s beld Pleas within themfelves 7%
e their Furifdittion original ibid.
' the trading ones paid a Fes Farm 1
gm—emeee laft by the Comqueror in the Conditien be
Jound them 11

v
Vafla), its Derivation and Signification 25
Vavaflor, o whom his Relief is dus 134

w
War, the Foundation of it . 97
(U 7] V' ¢ 1) . 98
e When it may be undersook ibid.
e i a1l ome Party in the Wrong ibid.
~——— when qny Right acquired by it ibid,
—~~tee what Right can be acquir'd by it . ibid,
s what good Caufe of waging ons ibid.
Wapentake, what . 68
Warten Earls, of his Defence in Quo Warranto
. A I 4
Watwick, its Inhabitants fiyled Barons 146
’ William

IR M



INDEX
William the Congueror had mo Titls to defpotick Pouwr

N 96
smeeme how bis Power is. to be determin'd . ibid.
e bow the Queflion concerning it is to be. flated

: ihids |
vl 8 Congueror of Harold, nor the Englith
100
emse had 90 Quarrel with ths Englith N‘tic:
ibid.
e offer’d Harold fingle Combat ibid,
e claim’d the Crown by Title ibid.
his Title not good ibid.
| ememenes o84l have no more Power than the Perfon he
claim’d under had ibid.
s had not defpotick Power over his Army ibid.
e how he becams Dukas of Mormandy 102
e biis Sutjefts [o by Tenure ibid.
—— bow his Army was compos'd 102
e how be got Affifance for his Invafion 102
ymeeme—s A8 his Confederates Partners 10
 hris Army not under Pay ibid.
e refus’d Affiftance by fome Normans, and why
‘ ibid.
e did not rule by a military Power 106
e had the immsdiate Command of very few mili-
tary Tenants 107
e lefs  @bfolute in the Field thams the Palace
108
e took the Crown Lands to him[elf 109
difpoffefs'd thofe that opposd him ibid.
= what Lands he gave his Confederates  ibid.
o why they were disjoin’d ibid.
e aimn'd at confolidating the two Nations 114
w——— introduc’d Ward(hips and Marriages ibid
how bhe difiribured bis Demefne ibid,
o botw many Kinds of Tenants in Chief he kad
ibid.
w——ee of what Ranks bis Army was compos'd
' 137
e the Second chang'd uothing in the Lagiﬂatu:'sc
- I
Witena Gemot, Dr. Brady's Opinion of is 6o

_q-!-‘b‘-
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mmreees $he Moaning of the Word. 62
gave rife 1o an Expreffion now in ufe o3
Wita, the Meaning of the Word 62

Writs, their Nasture 193
never [uppos’d to make any Noblsmen, but
Baroms ‘ibid.
Y
YeldeRt Burghwar, whas 83
FINTIS
ERRAT A

4y. 10. to the Reference at the Bottomadd .

Mag. Hifforic. Gos. 317. p. 19. L 8. after Un-
derflanding add of. p. 30, L 24. dele the fourth
Word. p. 62. L. 15. for Beﬁribution r. Defolution.
p- 63.at the End of the 125 Line there fhould be a
Note of Reference, and at the Bottom of the Page
there thould be inferted Vide eriam Hick. Differs.
Epif. p. 5§, §9. p. 69. after the References inferted
with the Letter P, add Vide Brady's Preface so bis
Treatife of Boroughs, p.2. p. 128, L. 23. for infti-
tuted, 7. entitled. p. 133. I 14. for King, r. Kings.
?- 138. 4 24. aftcr the Word Borewgh there fhould
be a Reference, and at the Bottom of the Page add
Paulns Diaconns, L 12, p. 35m &e.



BOOKS Printed for Tro. Woob-
WARD, af the Half Moon over-

- againf} §¢. Dunftan’s Church is Fleet-
cet.

L Odern Entries: Being a Colle&ion of fcle@

Pleadings in the Courts of Xing's-Bench,
Common-Pleas, and Exchequer, Viv. Declarations ,
Pleas in Abatemeat and in Bar, Replications, Re-
Joinders, o, murrers, Ifflues, Verdi@s, Judg-
meats, Forms of making up Records of Nif Priss,
and Entring of \Judgments, ¢r¢. in moft A&ions.
As alfo Special Aflignments of Errors, and Writs
and Proceedings thereupon, both ia the faid Courts
and in Parliament. With the Method of fuiag to
and reverfing Outlawries by Writ of Error, or other-
wife.  To which is added, A Colle®ion of Writs.inn
moft Cafes now in Pra&ice. With two Tables ;
one of the Names of the Cafes, and the other of
the Pleadings and Writs, By Joun Lirrr Gent.
late Principal of, Clifford’s Ins.

Il Reports and "Pleadings of Cafes in Affife, for
Offices, Nufances, Lands and Tenements : Shewing
the Manoer of Proceeding in Affifes of Novel Dif-
feifin, from the Qriginal to the Judgment and Exe-
cution ; as well where the Demandant and Tenant
appear, as where either of them makes default;
nothing of this Kind being ever before publithd.
With Oblervations on every Cafe, very neceflmy
far all Clerks of Affife, Attornies, &« To which
are added Writs of Affixe, &c. By Jouw Lirry
Gent. Author of the Practical Comwveyameor. To
which is added, A Prefatory Difconrfe; thewing the
Nature of this AQion, and Reafons for putting it
n praRice. ) :

IIL. 4 Collection of Dsbases in the Hosufe of Com-~
mons in the Tear 1680, rclating to the Bill of E.x‘c_ln-

ion



A Catalogue of Books, &c.

fion of the then DUKE of YORK. Containing
the Speeches of the Lord Ruffel, Sir Hemry Capel,
Sit Fr. winningbam, Ralph Momtague, Eq; Henry
Beeth, Efq; Sir Gilbert Gerrard, Siv Lismsl Fenkins,
Sir Thomas Player, Sit Richard Grabam, Sir William
Donltney, Danisl Finch, Efq; Hugh Bofcawen, Efq;
Jabn Trewchard, Efq; Fohu. Hampden, Efq; Sir Ro-
ger Hill, Sit William Jones, Sir Richard Mafon, Law-
remce Hyds, Efq; Colonel Legg, Sir H. Capely, Edw.
Dering, Efq; Colonel Birch, with many more; and
a Lift of the Members that compos'd that Houfe.
To which is added, The Debates of the Houfe of
Commons affembled at Oxford, Mar. 1,1680. As
alfo, An Introdu@ion, thewing the Progrefs of Po-
pery. from the Reformation to this prefent Time.
- IV, Tbhe Cafe of Ireland’s being bound by Afls of
Parliament in England, fated by William Molyneux,
of Dublin, Efg; To which i3 added, The Cafe of
Tenures upon the Commiflion of Defeiive Titles,
argued by all the Judges of Ireland : With their
Refolutions, and the Reafons of their Refolutions.
V. Biblistheca Literaria: Being a Colle&ion of
Infcriptions, Medals, Differtations, . NUMBER L,
in which sre contein’d, I. an Introdu&ion, giving
an Account of the Editor's Defign. II. Infcriptio
quaedam antiqua ex Syric Monumentis: 2 reverendo
Viro Dno. Maundrell, excerpta ; Obfervationibus
Criticis & Hiftoricis illoftrata ab eruditifiimo Viro
Dno. Job. Mafen. I1I. Of Degrees in the Univer-
fities, A Differtation by Dr. Bresse. 1V, An Enquiry
into the Words of St. Mas. xxvii. §4. and Conjec-
tures upon Chap., xv. 26. xvi. z2. xxvii. 24. St.
Sames v. 6. explain’d, Glotifying God, what? - Two
Charges againft our bleflfed Lord by the Fews, what?
Roman Soldiers, how, and for what purpofe under
the Captain of the Temple: Jofephus twice cor-
se&ed:  Supta pofitum Templo in Ruffisws not La-
#in, amended from a Manufcript, ¢e. by the Revd,
Mr. Wafe. V. Obfervationes Hiftoricee Goedwini
“TraQataom Epifcopi Herefordienfis, de Praefulibus
Anglie illuftrantes, ex wvariis Chronicis & Hiftoriis
deprompte: A clariffimo Viro Dno. Antonie Woed.
V1. An Account of the Labours of the Learn
1
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"All the fucceeding Numbers may likewife be had at
Tho. Woedward's, at 1 s. each.
VI. 4 View of the Englith Conflitution with re-
* fpecE to the Soversigm Authority of the Prince and Al<
legiance of the Subjec : In vindication of the Law-
fulnefs of taking the Oaths to his Majefty by Law
requited. To which is added, A Defence, by way
of Reply, to the feveral Anfwers that have been
made to it by William Higden, D. D. late Re&or of
-St. Paul Shadwell. The Fourth Edition.
V1L A4 new Treatife of the Art of Thinking: Con-
“taining a compleat Syftem of Reflexions concerning
the .Condu& and Improvement of the Mind, in
Enquiries into all Kinds of Truth, efpecially fuch
as relate to the Knowledge of Mankind: Jlluftrated
with Variety of Charaers and Examples, drawn
from the ordinary Occutrences of Life, Written
-in French, by Monfieur Croufaz, Profeflor-of Phi-
lofophy and Mathematicks in the Univerfity of Las-
-fanne.  Tranflated into Englifp, in Two Volumes.
- VII. The Hifiory of the Antient and Modern
Efate of the Principality of Wales, Dwchy of Corn-
wal,. and Earldom of Chefter: Colle@ed out of
the Records of the Tower of London, and divers an-
.cient Authors. By Sir Fobs Dodridge, Knt. The
Second Edition. To which is added, His Royal
Highnefs the Prince of Wales’s Patent, both in La-
tin and Englifh. Alfo an Account of his Dignity,
.Privileges, Arms, Rank and Titles, and of his Sons
-and Daughters.
© IX. Cafes in Parliament refolv'd and adjudg’d
spon Petitions and Writs of Error. By Siv Barthole-
mew Shower, Knt.
X. The Reports of Cafes and Special Argumens,

argued and adjudg’d in the Court of King's Bench,

‘beginning in Eafter Term the 30th of King Charles
I1. and ending the 34 of King Fames II. With ma-
-n{ marginal Notes and References. With two com-
pleat Tables; one of the' Names of the Cafes, the
other of the principal Contents. ¥ol. 1I.. By Sic
Bartholomew Shower, Knt.

XI. Table of all the Cafes Printed in the Books of
Reports, digefted under proper Heads, To whi;l(x‘ :;

: adde
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.tldded the Names of all the Cafes inan Alphabetial
Order.

XII. The Reporss and Entries of Sir Edward Lut-
wyche, Kat, Serjeapt at Law, and late one of the
Judges of the Court of Cemmen Pleas. The feve-
ral Cafes therein are truly ftated upon the refpedive
Pleadings and Entries in Eaglifh : Alfo Citation in
Report is carefully examin’d by the Law Books to
which they refer ; and where they agree, and
where they differ from the Point in Queftion, made
appear: And thofe ranged in that Order, as in ma-
oy Places to form an Argument where¢ there was
mone before; with large Obfervations. Likewife
many obfolete Words and difficult Sentences are ex-
plin’d, which are printed in a different Charadler.
Compas'd in a plain and ealy Method, and made
very ufeful for Students, and Pradifers of the Com-
lo?‘mfon Law. By W. Nelfom ol the Middle Templ,

2[11. Sir Orlando Bridgman’s Comveyances : Be-
ing fele® Precedents of Deeds and Infiruments con-
cerning the moft confiderable Eftates in Englasd:
Prawn and approved by that homonrable Perfon in
the Time of his Pra&ice. Compleat in Two Vo-
lumes. The Fifth Edition, with large Additions,
and 2 pew Table to the Whole.

X1V, Ths Reporss of Sir Crefwell Levinz, Knt. lats
one of the Jwdges im the Cosrs of Common Pleas ¢
Weftminfler, i» French a#d Englith: Contsining
Cafes heard and determin’d in the Court of Kings
Bewed duting the Time that Sir Reders Perser, Sit
Rabers Hyds, and Sir Febn Heylin were chief Jultices
there. As Alfo of certain Cafes in other Courts at
Wefminfier during that Time. Tranflated into £
glifh by Mr. Serjcant Saléeild and others of the Mid-
die Temple. With Two Tables; the one of the
Cafes, and the other of the principal Matters con-
tain'd therein. 1o Three Parts. The Second Edi-
tion, carefally corre@ed. . With many Th
References to the Reports, never before priated,
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