
March 12, 1999 

United States 
Government 
Printing Office 
SUPERINTENDENT 

OF DOCUMENTS 

Washington, DC 20402 

PERIODICALS 

Postage and Fees Paid 
U.S. Government Printing Office 

(ISSN 0097-6326) 

OFFICIAL BUSINESS 
Penalty for private use. S300 

A FR UMI 346U DEC 99 
UMI 
PERIODICALS CHECK IN 
PO BOX 1346 
ANN ARBOR MI 48106 

481 
R 





/ 

3-12-99 
Vol. 64 No. 48 
Pages 12239-12742 



II Federal Register/Vol. 64, No. 48/Friday, March 12, 1999 

The FEDERAL REGISTER is published daily, Monday through 
Friday, except official holidays, by the Office of the Federal 
Register, National Archives and Records Administration, 
Washington, DC 20408, under the Federal Register Act (44 U.S.C. 
Ch. 15) and the regulations of the Administrative Committee of 
the Federal Register (1 CFR Ch. I). The Superintendent of 
Documents, U.S. Government Printing Office, Washington, DC 
20402 is the exclusive distributor of the official edition. 

The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued oy 
Federal agencies. These include Presidential proclamations and 
Executive Orders, Federal agency documents naving general 
applicability and legal effect, documents required to be published 
by act of Congress, and other Federal agency documents of public 
interest. 

Documents are on file for public inspection in the Office of the 
Federal Register the day before they are published, unless the 
issuing agency requests earlier filing. For a list of documents 
currently on file for public inspection, see http://www.nara.gov/ 
fedreg. 

The seal of the National Archives and Records Administration 
authenticates the Federal Register as the official serial publication 
established under the Federal Register Act. Under 44 U.S.C. 1507, 
the contents of the Federal Register shall be judicially noticed. 

The Federal Register is published in paper and on 24x microfiche. 
It is also availame online at no charge as one of the databases 
on GPO Access, a service of the U.S. Government Printing Office. 

The online edition of the Federal Register is issued under the 
authority of the Administrative Committee of the Federal Register 
as the official legal equivalent of the paper and microfiche editions 
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each 
day the Federal Register is published and it includes both text 
and graphics from Volume 59, Number 1 (January 2, 1994) forward. 

GPO Access users can choose to retrieve online Federal Register 
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe 
Portable Document Format, including full text and all graphics), 
or SUMMARY (abbreviated text) files. Users should carefully check 
retrieved material to ensure that documents were properly 
downloaded. 

On the World Wide Web, connect to the Federal Register at http:/ 
/www.access.gpo.gov/nara. Those without World Wide Web access 
can also connect with a local WAIS client, by Telnet to 
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer 
and modem. When using Telnet or modem, type swais, then log 
in as guest with no password. 

For more information about GPO Access, contact the GPO Access 
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at 
(202) 512-1262; or call (202) 512-1530 or 1-888-293-6498 (toll 
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday, 
except Federal holidays. 

The annual subscription price for the Federal Register paper 
edition is $555, or $607 for a combined Federal Register, Federal 
Register Index and List of CFR Sections Affected (LSA) 
subscription; the microfiche edition of the Federal Register 
including the Federal Register Index and LSA is $220. Six month 
subscriptions are available for one-half the annual rate. The charge 
for individual copies in paper form is $8.00 for each issue, or 
$8.00 for each group of pages as actually bound; or $1.50 for 
each issue in microfiche form. All prices include regular domestic 
postage and handling. International customers please add 25% for 
foreign handling. Remit check or money order, made payable to 
the Superintendent of Documents, or charge to your GPO Deposit 
Account, VISA, MasterCard or Discover. Mail to; New Orders, 
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA 
15250-7954. 

There are no restrictions on the republication of material appearing 
in the Federal Register. 

How To Cite This Publication: Use the volume number and the 
page number. Example: 64 FR 12345. 

SUBSCRIPTIONS AND COPIES 

PUBLIC 
Subscriptions: 

Paper or fiche 202-512-1800 

Assistance with public subscriptions 512-1806 

General online information 202-512-1530; 1-888-293-6498 
Single copies/back copies: 

Paper or fiche 512-1800 

Assistance with public single copies 512-1803 

FEDERAL AGENCIES 
Subscriptions: 

Paper or fiche 523-5243 

Assistance with Federal agency subscriptions 523-5243 

FEDERAL REGISTER WORKSHOP 

THE FEDERAL REGISTER: WHAT IT IS AND 
HOW TO USE IT 

FOR: Any person who uses the Federal Register and Code of Federal 
Regulations. 

WHO: Sponsored by the Office of the Federal Register. 
WHAT: Free public briefings (approximately 3 hours) to present: 

1. The regulatory process, with a focus on the Federal Register 
system and the public’s role in the development regulations. 

2. The relationship between the Federal Register and Code 
of Federal Regulations. 

3. The important elements of typical Federal Register 
documents. 

4. An introduction to the finding aids of the FR/CFR system. 
WHY: To provide the public with access to information necessary to 

research Federal agency regulations which directly affect them. 
There will be no discussion of specific agency regulations. 

WASHINGTON, DC 
WHEN: March 23, 1999 at 9:00 am. 

WHERE: Office of the Federal Register 

Gonference Room 

800 North Gapitol Street, NW. 

Washington, DG 

(3 blocks north of Union Station Metro) 

RESERVATIONS: 202-523-4538 

Printed on recycled paper. 



Contents Federal Register 

Vol. 64, No. 48 

Friday, March 12, 1999 

III 

Agriculture Department 
See Food Safety and Inspection Service 
See Forest Service 

Army Department 
NOTICES 

Privacy Act; 
Systems of records, 12291-12292 

Blind or Severely Disabled, Committee for Purchase From 
People Who Are 

See Committee for Purchase From People Who Are Blind or 
Severely Disabled 

Census Bureau 
NOTICES 

Agency information collection activities: 
Proposed collection: comment request, 12284-12286 

Commerce Department 
See Census Bureau 
See Export Administration Bureau 
See International Trade Administration 
See National Institute of Standards and Technology 
See National Oceanic and Atmospheric Administration 

Committee for Purchase From People Who Are Blind or 
Severely Disabled 

NOTICES 

Procurement list; additions and deletions, 12283-12284 

Committee for the Implementation of Textile Agreements 
NOTICES 

Cotton, wool, and man-made textiles; 
Laos, 12289 
Pakistan, 12290 

Textile and apparel categories: 
Quota and visa requirements; exemptions— 

1999 Women’s World Cup Soccer and International 
Special Olympics, 12290-12291 

Defense Department 
See Army Department 

Education Department 
RULES 

Special education and rehabilitative services: 
Children with disabilities and infants and toddlers with 

disabilities early intervention programs, 12405-12672 
PROPOSED RULES 

Special education and rehabilitative services: 
Infants and toddlers with disabilities early intervention 

program; advice and recommendations request, 
12673-12674 

NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 12292-12293 
Submission for OMB review; comment request, 12293 

Employment and Training Administration 
NOTICES 

Grants and cooperative agreements; availability, etc.; 
Female apprentices in non traditional occupations, 

12354-12361 
Quality child care initiative, 12362-12367 

Employment Standards Administration 
NOTICES 

Minimum wages for Federal and federally-assisted 
construction; general wage determination decisions, 
12368-12379 

Energy Department 
See Energy Efficiency and Renewable Energy Office 
See Federal Energy Regulatory Commission 
NOTICES 

Environmental statements; notice of intent: 
Oak Ridge, TN; transuranic waste treatment facility; 

comment period extension, 12293-12294 

Energy Efficiency and Renewable Energy Office 
NOTICES 

Grants and cooperative agreements; availability, etc.: 
Mining industry roadmap for crosscutting technologies 

initiative, 12294 

Environmental Protection Agency 
RULES 

Air quality implementation plans; approval and 
promulgation; various States; air quality planning 
purposes; designation of areas: 

Idaho,12257-12265 
Air quality implementation plans; approval and 

promulgation: various States: 
California; correction, 12256—12257 

NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 12314—12316 
Reporting and recordkeeping requirements, 12316-12317 

Environmental statements; availability, etc.: 
Agency statements— 

Comment availability, 12317 
Weekly receipts, 12317-12318 

Executive Office of the President 
See Presidential Documents 

Export Administration Bureau 
NOTICES 

Agency information collection activities; 
Proposed collection: comment request, 12286-12287 

Federal Aviation Administration 
RULES 

Airworthiness directives: 
Airbus, 12252-12254,12242-12246 
McDonnell Douglas, 12249-12252 
Pilatus Aircraft Ltd., 12241-12242 
Short Brothers, 12247-12249 

Class D and Class E airspace, 12254-12256 
PROPOSED RL'.ES 

Class D and Class E airspace; correction, 12404 



IV Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Contents 

NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 12399 

Federal Energy Regulatory Commission 
NOTICES 

Electric rate and corporate regulation filings: 
Cambridge Electric Light Co., et al., 12300-12306 
Coimexus Energy, et al., 12306-12308 
Entergy Nuclear Generating Co., et al., 12308-12311 
Storm Lake Power Partners II LLC, et al., 12311-12314 

Applications, hearings, determinations, etc.: 
Algonquin Gas Transmission Co., 12294-12295 
ANR Pipeline Co., 12295-12296 
East Temiessee Natxnal Gas Co., 12296-12297 
Gustavus Electric Co., 12297-12298 
Kansas Pipeline Co., 12298 
Louisville Gas & Electic Co., 12298 
Midwestern Gas Transmission Co., 12298-12299 
Texas Gas Transmission Corp., 12299 
Williston Basin Interstate Pipeline Co., 12299-12300 

Federal Highway Administration 
NOTICES 

Reports and guidance documents; availability, etc.: 
Comprehensive truck size and weight study; scenario 

analysis (Vol. Ill); comment period extension, 12399- 
12400 

Federal Reserve System 
NOTICES 

Banks and bank holding companies: 
Change in bank control, 12318 

Federal Trade Commission 
NOTICES 

Premerger notification waiting periods; early terminations, 
12318-12338 

Prohibited trade practices: 
American College for Advancement in Medicine; 

reopening of public record, 12338-12339 
Monier Lifetile LLC, et al., 12339-12340 

Federal Transit Administration 
NOTICES 

Environmental statements; notice of intent: 
Saint Paul, MN; Riverview Corridor transportation system 

changes, 12400-12402 

Fish and Wildlife Service 
NOTICES 

Endangered and threatened species permit applications, 
12343 

Food and Drug Administration 
NOTICES 

Reports and guidance documents; availability, etc.: 
Advertising and promotional labeling; product name 

placement, size, and prominence; industry guidance, 
12341-12'342 

Food Safety and Inspection Service 
NOTICES 

Meetings: 
Codex Alimentarius Commission— 

General Principles Committee, 12281 
Foreign meat and poultry food regulatory systems; 

equivalence evaluation process, 12281-12282 

Forest Service 
NOTICES 

Meetings: 
Southwest Washington Provincial Advisory Committee, 

12282 

Health and Human Services Department 
See Food and Drug Administration 
See Health Care Financing Administration 
See National Institutes of Health 
NOTICES 

Scientific misconduct findings; administrative actions: 
Angelides, Kimon }., Ph.D., 12341 

Health Care Financing Administration 
PROPOSED RULES 

Medicare program: 
Ambulatory surgical centers; ratesetting methodology 

update, payment rates, payment policies and covered 
procedures list, 12278-12279 

Hospital outpatient services prospective payment system; 
comment period extension, 12277-12278 

NOTICES 

Grants and cooperative agreements; availability, etc.: 
State Children’s Health Insurance Program; correction, 

12404 

Housing and Urban Development Department 
NOTICES 

Grants and cooperative agreements; availability, etc.: 
Facilities to assist homeless— 

Excess and surplus Federal property, 12342-12343 
Public and Indian housing: 

Housing assistance payments (Section 8)— 
Rental voucher, rental certificate, and moderate 

rehabilitation programs; administrative fees; annual 
factors, 12685-12742 

Regulatory waiver requests; quarterly listings, 12675-12682 

Interior Department 
See Fish and Wildlife Service 
See Minerals Management Service 
See National Indian Gaming Commission 
See National Park Service 
See Surface Mining Reclamation and Enforcement Office 

International Trade Administration 
NOTICES 

Antidumping: 
Pasta from— 

Italy and Turkey, 12287 
Uranium from— 

Kazakhstan, 12287 
Overseas trade missions: 

1999 trade missions (May and June): application 
opportunity, 12287-12288 

International Trade Commission 
NOTICES 

Import investigations: 
Barbed wire and barbless wire strand from— 

Argentina, 12351 
Frozen concentrated orange juice from— 

Brazil, 12351-12352 
Live swine from— 

Canada, 12352-12353 
Sebacic acid from— 

Canada, 12353 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Contents V 

U.S. Africa trade flows and effects of Uraguay Round 
Agreements and U.S. trade and development 
policies, 12353-12354 

Labor Department 
See Employment and Training Administration 
See Employment Standards Administration 
See Occupational Safety and Health Administration 
See Pension and Welfare Benefits Administration 
See Workers’ Compensation Programs Office 

Minerals Management Service 
PROPOSED RULES 

Royalty management: 
Federal and Indian leases; oil valuation, 12267-12269 

National Aeronautics and Space Administration 
NOTICES 

Inventions, Government-owned; availability for licensing, 
12380-12381 

Patent licenses; non-exclusive, exclusive, or partially 
exclusive: 

AirFlow Catalyst Systems, Inc., 12381 
SRS Technologies, Inc., 12381 

National Archives and Records Administration 
NOTICES 

Meetings: 
National Industrial Secvuity Progrcun Policy Advisory 

Committee, 12381 

National Gambling Impact Study Commission 
NOTICES 

Meetings, 12381-12382 

National Indian Gaming Commission 
NOTICES 

Indian Gaming Regulatory Act: 
Fee rates; correction, 12404 

National Institute of Standards and Technology 
NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 12288 

National Institutes of Health 
NOTICES 

Meetings: 
National Institute of Mental Health, 12342 

National Oceanic and Atmospheric Administration 
RULES 

Fishery conservation and management: 
Alaska; fisheries of Exclusive Economic Zone— 

Bering Sea and Aleutian Islands groundfish, 12265- 
12266 

PROPOSED RULES 

Fishery conservation and management: 
West Coast States and Western Pacific fisheries— 

Northern anchovy, 12279-12280 
NOTICES 

Meetings: 
International Whaling Commission, 12288-12289 

National Park Service 
NOTICES 

Environmental statements; availability, etc.: 
Maurice National Scenic and Recreational River, NJ; 
• comprehensive management plan, 12343-12344 

Native American human remains and associated funerary 
objects: 

Chaco Culture National Historical Park, Nageezi, NM; 
inventory completion, 12344-12349 

Kansas State Historical Society, Topeka, KS; inventory 
completion, 12349-12351 

National Science Foundation 
NOTICES 

Agency information collection activities: 
Submission for OMB review; comment request, 12382- 

12383 

Nuclear Regulatory Commission 
NOTICES 

Agency information collection activities: 
Submission for OMB review; comment request, 12383 

Applications, hearings, determinations, etc.: 
Atlas Corp., 12383-12384 
North Atlantic Energy Service Corp. et al., 12384—12391 

Occupational Safety and Health Administration 
NOTICES 

Agency information collection activities: 
Reporting and recordkeeping requirements, 12379 

Pension and Welfare Benefits Administration 
NOTICES 

Meetings: 
Employee Welfare and Pension Benefit Plans Advisory 

Council, 12379-12380 

Presidential Documents 
ADMINISTRATIVE ORDERS 

Iran; continuation of emergency (Notice of Meirch 10, 1999), 
12239 

Public Health Service 
See Food and Drug Administration 
See National Institutes of Health 

Securities and Exchange Commission 
NOTICES 

Applications, hearings, determinations, etc.: 
Public utility holding company filings, 12391-12398 

Social Security Administration 
NOTICES 

Agency information collection activities: 
Proposed collection: comment request, 12398-12399 

Surface Mining Reclamation and Enforcement Office 
PROPOSED RULES 

Permanent program and abandoned mine land reclamation 
plan submissions: 

Pennsylvania, 12269-12277 

Surface Transportation Board 
NOTICES 

Railroad operation, acquisition, construction, etc.: 
Union Pacific Railroad Co., et al., 12402 

Textile Agreements Implementation Committee 
See Committee for the Implementation of Textile 

Agreements 

Transportation Department 
See Federal Aviation Administration 



VI Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Contents 

See Federal Highway Administration 
See Federal Transit Administration 
See Surface Transportation Board 

Veterans Affairs Department' 
NOTICES 

Grants and cooperative agreements; availability, etc.: 
Homeless providers grant and per diem program, 12402- 

12403 

Workers’ Compensation Programs Office 
RULES 

Federal Employee’s Compensation Act: 
Disability and death of noncitizen Federal employees 

outside U.S.; compensation 
Correction, 12683-12684 

Part III 
Department of Education, 12673-12674 

Part IV 
Department of Housing and Urban Development, 12675- 

12682 

Part V 
Department of Labor, 12683-12684 

Part VI 
Dopartment of Housing and Urban Development, 12685- 

12742 

Separate Parts In This Issue 

Part II 
Department of Education, 12405-12672 

Reader Aids 
Consult the Reader Aids section at the end of this issue for 
phone numbers, online resources, finding aids, reminders, 
and notice of recently enacted public laws. 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Contents vn 

CFR PARTS AFFECTED IN THIS ISSUE 

A cumulative list of the parts affected this month can be found in the 
Reader Aids section at the end of this issue. 

3 CFR 
Executive Orders: 
12170 (see Notice of 

March 10, 1999).12239 
12957 (see Notice of 

March 10, 1999).12239 
12959 (see Notice of 

March 10, 1999).12239 
13059 (see Notice of 

March 10, 1999).12239 
Administrative Orders: 
Notice of March 10, 
1999.12239 

14 CFR 
39 (6 documents).12241, 

12242,12244,12247,12249, 
12252 

71 (2 documents).12254, 
12255 

Proposed Ruies: 
71.12404 

20 CFR 
10.12684 

30 CFR 
Proposed Rules: 
206.12267 
938.12269 

34 CFR 
300.12406 
303.12406 
Proposed Rules: 
303.12674 

40 CFR 
52 (2 documents).12256, 

12257 
81.12257 

42 CFR 
Proposed Rules: 
409 .12277 
410 .12277 
411 .12277 
412 .12277 
413 .12277 
416.12278 
419.12277 
488 .12278 
489 .12277 
498.12277 
1003.12277 

50 CFR 
679.12265 
Proposed Rules: 
660.12279 





Federal Register 

Vol. 64, No. 48 

Friday, March 12, 1999 
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Title 3— 

The President 

[FR Doc. 99-6276 

Filed 3-11-99; 8:45 am] 

Billing code 4810-25-M 

Notice of March 10, 1999 

Continuation of Iran Emergency 

On March 15, 1995, by Executive Order 12957, I declared a national emer¬ 
gency with respect to Iran pursuant to the International Emergency Economic 
Powers Act (50 U.S.C. 1701-1706) to deal with the threat to the national 
security, foreign policy, and economy of the United States constituted by 
the actions and policies of the Government of Iran, including its support 
for international terrorism, efforts to undermine the Middle East peace proc¬ 
ess, and acquisition of weapons of mass destruction and the means to 
deliver them. On May 6, 1995, I issued Executive Order 12959 imposing 
more comprehensive sanctions to further respond to this threat, and on 
August 19, 1997,1 issued Executive Order 13059 consolidating and clarifying 
these previous orders. The last notice of continuation was published in 
the Federal Register on March 6,1998. 

Because the actions and policies of the Government of Iran continue to 
threaten the national security, foreign policy, and economy of the United 
States, the national emergency declared on March 15, 1995, must continue 
in effect beyond March 15, 1999. Therefore, in accordance with section 
202(d) of the National Emergencies Act (50 U.S.C. 1622(d)), I am continuing 
the national emergency with respect to Iran. Because the emergency declared 
by Executive Order 12957 constitutes an emergency separate from that de¬ 
clared on November 14, 1979, by Executive Order 12170, this renewal is 
distinct from the emergency renewal of November 1998. This notice shall 
be published in the Federal Register and transmitted to the Congress. 

THE WHITE HOUSE, 
March 10, 1999. 
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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 98-CE-73-AD; Amendment 
39-11069; AD 99-06-05] 

RIN 2120-AA64 

Airworthiness Directives; Pilatus 
Aircraft Ltd. Modeis PC-12 and 
PC-12/45 Airpianes 

agency: Federal Aviation 
Administration, DOT. 
ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that 
applies to certain Pilatus Aircraft Ltd. 
(Pilatus) Models PC—12 and PC-12/45 
airplanes. This AD requires removing 
the “Alternate Flap System” from the 
airplane flight controls and inserting a 
temporary revision that specifies this 
change in SECTION 2—LIMITATIONS 
of the PC-12 Pilot’s Operating 
Handbook. This AD is the result of 
mandatory continuing airworthiness 
information (MCAI) issued by the 
airworthiness authority for Switzerland. 
The actions specified by this AD are 
intended to preclude improper use of 
the “Alternate Flap System”, which 
could result in flap asymmetry with 
consequent reduced or loss of control of 
the airplane. 
DATES: Effective April 16,1999. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 16, 
1999. 
ADDRESSES: Service information that 
applies to this AD may be obtained from 
Pilatus Aircraft Ltd., Customer Liaison 
Manager, CH-6371 Stems, Switzerland; 
telephone: +41 41 619 62 33; facsimile: 
+41 41 610 33 51. This information may 
also be examined at the Federal 

Aviation Administration (FAA), Central 
Region, Office of the Regional Counsel, 
Attention: Rules Docket No. 98-CE-73— 
AD, Room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW, suite 
700,Washington, DC. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Roman T. Gabrys, Aerospace Engineer, 
FAA, Small Airplane Directorate, 1201 
Walnut, suite 900, Kansas City, Missouri 
64106; telephone: (816) 426-6932; 
facsimile: (816) 426-2169. 
SUPPLEMENTARY INFORMATION: 

Events Leading to the Issuance of This 
AD 

A proposal to amend part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) to include an AD that would 
apply to certain Pilatus Models PC-12 
and PC-12/45 airplanes was published 
in the Federal Register as a notice of 
proposed rulemaking (NPRM) on 
December 30,1998 (63 FR 71797). The 
NPRM proposed to require removing the 
“Alternate Flap System” from the 
airplane flight controls and inserting 
Pilatus Report No. 01973-001, 
Temporary Revision, dated September 
11,1998, in SECTION 2— 
LIMITATIONS of the PC-12 Pilot’s 
Operating Handbook. Accomplishment 
of the proposed action as specified in 
the NPRM would be in accordance with 
Pilatus Service Bulletin No. 27-004, 
dated September 15,1998. 

The NPRM was the result of 
mandatory continuing airworthiness 
information (MCAI) issued by the 
airworthiness authority for Switzerland. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received on the 
proposed rule or the FAA’s 
determination of the cost to the public. 

The FAA’s Determination 

After careful review of all available 
information related to the subject 
presented above, the FAA has 
determined that air safety and the 
public interest require the adoption of 
the rule as proposed except for minor 
editorial corrections. The FAA has 
determined that these minor corrections 
will not change the meaning of the AD 
and will not add any additional burden 
upon the public than was already 
proposed. 

Cost Impact 

The FAA estimates that 90 airplanes 
in the U.S. registry will be affected by 
this AD, that it will take approximately 
10 workhours per airplane to 
accomplish this action, and that the 
average labor rate is approximately $60 
an hour. Pilatus will provide parts to the 
owners/operators of Ae affected 
airplanes at no charge. Based on these 
figures, the total cost impact of this AD 
on U.S. .operators is estimated to 
be$54,000, or $600 per airplane. 

Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with ExecutiveOrder 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small-entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the final 
evaluation prepared for this action is 
contained in the Rules Docket. A copy 
of it may be obtained by contacting the 
Rules Docket at the location provided 
under the caption ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 
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Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding a new airworthiness directive 
(AD) to read as follows: 

99-06-05 Pilatus Aircraft Ltd.: Amendment 
39-11069; Docket No. 98-CE-73-AD. 

Applicability: Models PC-12 and PC-12/45 
airplanes, manufacturer serial numbers 
(MSN) 101 through MSN 227 and MSN 232; 
certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (e) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required within the next 50 
hours time-in-service (TIS) after the effective 
date of this AD, unless already accomplished. 

To prevent improper use of the “Alternate 
Flap System”, which could result in flap 
asymmetry with consequent reduced or loss 
of control of the airplane, accomplish the 
following: 

(a) Remove the “Alternate Flap System” 
from the airplane flight controls, in 
accordance with the Accomplishment 
Instructions section of Pilatus Service 
Bulletin No. 27-004, dated September 15, 
1998. 

(b) Insert Pilatus Report No. 01973-001, 
Temporary Revision, dated September 11, 
1998, into SECTION 2—LIMITATIONS of the 
PC-12 Pilot’s Operating Handbook. 

(c) Inserting the information specified in 
paragraph (b) of this AD into the PC-12 
Pilot’s Operating Handbook may be 
performed by the owner/operator holding at 
least a private pilot certificate as authorized 
by section 43.7 of the Federal Aviation 
Regulations (14 CFR 43.7), and must be 
entered into the aircraft records showing 
compliance with paragraph (b) of this AD in 
accordance with section 43.9 of the Federal 
Aviation Regulations (14 CFR 43.9). 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an equivalent level of safety may be 
approved by the Manager, Small Airplane 
Directorate, 1201 Walnut, suite 900, Kansas 
City, Missouri 64106. The request shall be 
forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Small Airplane Directorate. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Small Airplane 
Directorate. 

(f) Questions or technical information 
related to Pilatus Service Bulletin No. 27- 
004, dated September 15,1998; and Pilatus 
Report No. 01973-001, Temporary Revision, 
dated September 11,1998, should be directed 
to Pilatus Aircraft Ltd., Customer Liaison 
Manager, CH-6371 Stans, Switzerland; 
telephone: +41 41 619 62 33; facsimile: +41 
41 610 33 51. This service information may 
be examined at the FAA, Central Region, 
Office of the Regional Counsel, Room 1558, 
601 E. 12th Street, Kansas City, Missouri 
64106. 

(g) The removal required by this AD shall 
be done in accordance with Pilatus Service 
Bulletin No. 27-004, dated September 15, 
1998. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Pilatus Aircraft Ltd., Customer Liaison 
Manager, CH-6371 Stans, Switzerland. 
Copies may be inspected at the FAA, Central 
Region, Office of the Regional Counsel, Room 
1558, 601 E. 12th Street, Kansas City, 
Missouri, or at the Office of the Federal 
Register, 800 North Capitol Street, NW, suite 
700, Washington, DC. 

Note 3: The subject of this AD is addressed 
in Swiss AD HB 98-352, dated September 28, 
1998. 

(h) This amendment becomes effective on 
April 16, 1999. 

Issued in Kansas City, Missouri, on March 
2, 1999. 
Michael Gallagher, 

Manager, Small Airplane Directorate, Aircraft 
Certification Service. 
[FR Doc. 99-5853 Filed 3-11-99; 8:45 am] 

BILLING CODE 4910-13-U 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 98-NM-106-AD; Amendment 
39-11074; AD 99-06-10] 

RIN 2120-AA64 

Airworthiness Directives; Airbus Model 
A300 and A300-600 Series Airplanes 

AGENCY; Federal Aviation 
Administration, DOT. 
ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Model 
A300 and A300-600 series airplanes, 
that requires replacement of the rivets 
that attach the pressurized floor panel to 
gantries 4 and 5 with new titanium alloy 
bolts. This amendment also requires, for 
certain airplanes, repetitive inspections 

to detect discrepancies of the rivets; and 
corrective actions, if necessary. This 
amendment is prompted by the issuance 
of mandatory continuing airworthiness 
information by a foreign civil 
airworthiness authority. The actions 
specified by this AD are intended to 
prevent failure of the rivets that attach 
the pressurized floor panel to gantries 4 
and 5, which could result in the loss of 
the floor panel and consequent rapid 
decompression of the airplane. 
DATES: Effective April 16, 1999. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 16, 
1999. 
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Airbus Industrie, 1 Rond Point 
Maurice Bellonte, 31707 Blagnac Cedex, 
France. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington: or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 

Norman B. Martenson, Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain Airbus 
Model A300 and A300-600 series 
airplanes was published in the Federal 
Register on December 9,1998 (63 FR 
67813). That action proposed to require 
replacement of the rivets that attach the 
pressurized floor panel to gantries 4 and 
5 with new titanium alloy bolts. That 
action also proposed to require, for 
certain airplanes, repetitive inspections 
to detect discrepancies of the rivets; and 
corrective actions, if necessary. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comment received. 

Request to Limit Applicability 

One commenter, the manufactinrer, 
requests that the applicability of the 
proposed AD be revised to exclude 
airplanes on which Airbus Modification 
11522 has been accomplished. The 
commenter states that, following 
development of the retrofit solution 
defined as Airbus Modification 11523 
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(reference Airbus Service Bulletins 
A300-53-0331 and A300-53-6107, both 
dated March 18,1997), a similar 
production solution defined as 
Modification 11522 was developed, and 
has been installed on airplanes in 
production since mid-1996. The FAA 
concms that airplanes on which Airbus 
Modification 11522 has been installed 
in production are not subject to the 
requirements of this AD, and has 
revised the final rule accordingly. 

Service Bulletin Revisions 

Since issuance of the proposed AD, 
the manufactmer has issued Airbus 
Service Bulletins A300-53-0331, 
Revision 01, and A300-53-6107, 
Revision 01, both dated November 5, 
1998. The FAA has reviewed these 
revisions and has determined that, in 
addition to certain nonsubstantive 
changes, references to certain nuts were 
corrected, and a cleaning agent material 
was revised. Since these changes do not 
add emy additional burden to operators, 
paragraphs (a) and (b) of the hnal rule 
have been revised to cite Revision 01 of 
these service bulletins as the 
appropriate source of service 
information. For operators that may 
have previously accomplished the 
required actions in accordance with the 
original service bulletins, a Note has 
been added to the final rule to give 
credit for those actions. 

Conclusion 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
described previously. The FAA has 
determined that these changes will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 

Cost Impact 

The FAA estimates that 24 Airbus 
Model A300 series airplanes of U.S. 
registry will be affected by this AD. It 
will take approximately 26 work hours 
per airplane to accomplish the required 
replacement, at an average labor rate of 
$60 per work hour. Required parts will 
cost between $3,160 and $3,520 per 
airplane, depending on the service kit 
purchased. Based on these figmes, the 
cost impact of the replacement required 
by this AD on U.S. operators is 
estimated to be as low as $4,720 per 
airplane or as high as $5,080 per 
airplane. 

The FAA estimates that 61 Airbus 
Model A300-600 series airplanes of U.S. 
registry will be affected by this AD. It 
will take approximately 26 work hours 

per airplane to accomplish the required 
replacement, at an average labor rate of 
$60 per work hour. Required parts will 
cost between $3,530 and $3,550 per 
airplane, depending on the service kit 
pxnchased. Based on these figures, the 
cost impact of the replacement required 
by this AD on U.S. operators is 
estimated to be as low as $5,090 per 
airplane or as high as $5,110 per 
airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 

Should an operator be required to 
accomplish the inspection required by 
this AD, it will take approximately 1 
work horn to accomplish, at an average 
labor rate of $60 per work hour. Based 
on this figure, the cost impact of the 
inspection required by this AD on U.S. 
operators is estimated to be $60 per 
airplane, per inspection cycle. 

Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” imder 
Executive Order 12866; (2) is not a 
“significant rule” vmder DOT 
Regulatory Policies and Procedvu-es (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation . 
Administration amends part 39 of the 

Federal Aviation Regulations (14 CFR 
part 39) as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

99-06-10 Airbus Industrie: Amendment 
39-11074. Docket 98-NM-106-AD. 

Applicability: Model A300 and A300-600 
series airplanes on which Airbus 
Modification 11523 (reference Airbus Service 
Bulletins A300-53-0331 and A300-53-6107, 
both dated March 18,1997) has not been 
accomplished, or on which Airbus 
Modification 11522 has not been installed in 
production: certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
otherwise modified, altered, or repaired in 
the area subject to the requirements of this 
AD. For airplanes that have been modified, 
altered, or repaired so that the performance 
of the requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of the rivets that attach 
the pressurized floor panel to gantries 4 and 
5, which could result in the loss of the floor 
panel and consequent rapid decompression 
of the airplane, accomplish the following: 

(a) Accomplish paragraph (a)(1), or 
paragraphs (a)(2) and (a)(3), of this AD at the 
times specified in those paragraphs in 
accordance with Airbus Service Bulletin 
A300-53-0331, Revision 01 (for Airbus 
Model A300 series airplanes): or A300-53- 
6107, Revision 01 (for Airbus Model A300- 
600 series airplanes), both dated November 5, 
1998; as applicable. 

(1) Replace the rivets that attach the 
pressurized floor panel to gantries 4 and 5 
with new titanium alloy bolts, at the 
applicable time specified in paragraph 
(a)(l)(i), (a)(l)(ii), {a)(l)(iii), or (a)(l)(iv) of 
this AD. 

(i) For Airbus Model A300-600 series 
airplanes, replace the rivets prior to the 
accumulation of 7,150 total flight cycles. 

(ii) For Airbus Model A300 B4-203 series 
airplanes, replace the rivets prior to the 
accumulation of 10,000 total flight cycles. 

(iii) For Airbus Model A300 B4—2C and 
B4-103 series airplanes, replace the rivets 
prior to the accumulation of 12,300 total 
flight cycles. 
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(iv) For Airbus Model A300 B2—IC, B2— 
203, and B2K-3C series airplanes, replace the 
rivets prior to the accumulation of 14,600 
total flight cycles. 

(2) Perform a detailed visual inspection to 
detect any broken or discrepant rivets that 
attach the pressurized floor panel to gantries 
4 and 5, at the applicable time specified in 
paragraph (a)(2)(ih (a)(2)(ii), (aK2){iii), or 
(a) (2)(iv) of this AD. Repeat the inspection 
thereafter at intervals not to exceed 350 flight 
cycles until accomplishment of the action 
required by paragraph (a)(3) of this AD. 

(i) For Airbus Model A300-600 series 
airplanes, inspect the rivets prior to the 
accumulation of 7,500 total flight cycles, or 
within 350 flight cycles after the effective 
date of this AD, whichever occurs later. 

(ii) For Airbus Model A300 B4-203 series 
airplanes, inspect the rivets prior to the 
accumulation of 10,350 total flight cycles, or 
within 350 flight cycles after the effective 
date of this AD, whichever occurs later. 

(iii) For Airbus Model A300 B4-2C and 
B4-103 series airplanes, inspect the rivets 
prior to the accumulation of 12,650 total 
flight cycles, or within 350 flight cycles after 
the effective date of this AD, whichever 
occurs later. 

(iv) For Airbus Model A300 B2-1C, B2- 
203, and B2K-3C series airplanes, inspect the 
rivets prior to the accumulation of 14,950 
total flight cycles, or within 350 flight cycles 
after the effective date of this AD, whichever 
occurs later. 

(3) Within 3,000 flight cycles after the 
effective date of this AD, replace the rivets 
that attach the pressurized floor panel to 
gantries 4 and 5 with new titanium alloy 
bolts in accordance with the applicable 
service bulletin. Accomplishment of this 
replacement constitutes terminating action 
for the repetitive inspections. 

(b) If any discrepant or broken rivet is 
detected during any inspection specified in 
paragraph (a)(2) of this AD, prior to further 
flight, accomplish either paragraph (b)(1) or 
(b) (2) of this AD, as applicable, in accordance 
with Airbus Service Bulletin A300-53-0331, 
Revision 01 (for Airbus Model A300 series 
airplanes): or A300-53-6107, Revision 01 
(for Airbus Model A300-600 series 
airplanes), both dated November 5,1998; as 
applicable. 

(1) If less than 15 discrepant or broken 
rivets are detected, prior to further flight, 
replace the discrepant or broken rivets with 
serviceable rivets and continue the repetitive 
inspections, in accordance with the 
applicable service bulletin, until 
accomplishment of the action required by 
paragraph (a)(3) of this AD. 

(2) If 15 or more discrepant or broken rivets 
are detected, prior to further flight, replace 
all the rivets that attach the pressurized floor 
panel to gantries 4 and 5 with new titanium 
alloy bolts, in accordance with the applicable 
service bulletin. Accomplishment of this 
replacement constitutes terminating action 
for the repetitive inspections required by this 
AD. 

Note 2: Accomplishment of the actions 
required by paragraphs (a) and (b) of this AD 
in accordance with Airbus Service Bulletin 
A300-53-0331, dated March 18,1997 (for 
Airbus Model A300 series airplanes): or 

Airbus Service Bulletin A300-53-6107, 
dated March 18,1997 (for Airbus Model 
A300-600 series airplanes), prior to the 
effective date of this AD, is acceptable for 
compliance with those paragraphs. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(e) The actions shall be done in accordance 
with Airbus Service Bulletin A300—53-0331, 
Revision 01, dated November 5,1998, or 
Airbus Service Bulletin A300-53-6107, 
Revision 01, dated November 5,1998. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from Airbus 
Industrie, 1 Rond Point Maurice Bellonte, 
31707 Blagnac Cedex, France. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC. 

Note 4: The subject of this AD is addressed 
in French airworthiness directive 97-176— 
229(B). dated August 13,1997. 

(f) This amendment becomes effective on 
April 16,1999. 

Issued in Renton, Washington, on March 4, 
1999. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

[FR Doc. 99-5993 Filed 3-11-99; 8:45 am] 
BILLING CODE 4910-13-P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 96-NM-66-AD; Amendment 
39-11070; AD 99-06-06] 

RIN 2120-AA64 

Airworthiness Directives; Airbus Model 
A310 and A300-600 Series Airpianes 
Equipped With General Electric CF6- 
80C2 Engines 

AGENCY: Federal Aviation 
Administration, DOT. 

action: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Model 
A310 and A300-600 series airplanes, 
that requires repetitive flow checks of 
the hydraulic pump drain system to 
ensme that the system is not clogged, 
and correction of any discrepancy. This 
amendment also requires replacement of 
the existing magnetic seals of the 
accessory gearbox assembly with new, 
improved seals. Replacement of certain 
seals terminates the requirement for 
repetitive flow checks. This amendment 
also requires replacement of the engine 
drain modules with drain manifolds. 
This amendment is prompted by 
issuance of mandatory continuing 
airworthiness information by a foreign 
civil airworthiness authority. The 
actions specified by this AD are 
intended to prevent contamination of 
the engine accessory gearbox oil with 
hydraulic fluid, which could result in 
an in-flight engine shutdown. 
DATES: Effective April 16,1999. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 16, 
1999. 
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Airbus Industrie, 1 Rond Point 
Maurice Bellonte, 31707 Blagnac Cedex, 
France. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington: or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 

Norman B. Martenson, Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain Airbus 
Model A310 and A300-600 series 
airplanes was published in the Federal 
Register on December 17,1998 (63 FR 
69571). That action proposed to require 
repetitive flow checks of the hydraulic 
pump drain system to ensure that the 
system is not clogged, and coirection of 
any discrepancy. That action also 
proposed to require replacement of the 
existing magnetic seals of the accessory 
gearbox assembly with new, improved 
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seals. Replacement of certain seals 
would terminate the requirement for 
repetitive flow checks. That action also 
proposed to require replacement of the 
engine drain modules with drain 
manifolds. 

Comments 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comment received. 

Request to Revise Cost Impact 
Information 

One commenter states that the cost to 
be incurred by the replacement of the 
engine drain modules with drain 
manifolds will greatly exceed the cost 
specified in the proposal. 

The FAA infers that the commenter is 
requesting that the cost estimate be 
revised in the final rule. The FAA does 
not concur. The FAA acknowledges that 
the cost impact information, below, 
describes only the “direct” costs of the 
specific actions required by this AD. 
The estimate of 16 hovus necessary to 
accomplish the required actions was 
provided to the FAA by the 
manufactmer, and represents the time 
necessary to perform only the actions 
actually required by this AD. The FAA 
recognizes that, in accomplishing the 
requirements of any AD, operators may 
incur “incidental” costs in addition to 
the “direct” costs. The cost analysis in 
AD rulemaking actions, however, 
typically does not include incidental 
costs, such as the time required to gain 
access and close up; planning time; or 
time necessitated by other 
administrative actions. Because 
incidental costs may vary significantly 
from operator to operator, they are 
almost impossible to calculate. 
Therefore, attempting to estimate such 
costs would be futile. No change to the 
final rule is necessary. 

Conclusion 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

Cost Impact 

The FAA estimates that 64 airplanes 
of U.S. registry will be affected by this 
AD. 

It will take approximately 3 work 
hours per airplane to accomplish the 
required flow checks, at an average 
labor rate of $60 per work hour. Based 
on these figures, the cost impact of the 
flow checks required by this AD on U.S. 

operators is estimated to be $11,520, or 
$180 per airplane, per flow check cycle. 

It will take approximately 24 work 
homs per airplane (12 work hours per 
engine) to accomplish the required 
replacement of the magnetic seals with 
spring-loaded seal and ring assemblies, 
at an average labor rate of $60 per work 
hour. Required parts for this 
replacement will cost approximately 
$12,000 per airplane. Based on these 
figures, the cost impact of this 
replacement required by this AD on U.S. 
operators is estimated to be$860,160, or 
$13,440 per airplane. 

It will take approximately 16 work 
hours per airplane (8 work hours per 
engine) to accomplish the replacement 
of the drain modules with drain 
manifolds, at an average labor rate of 
$60 per work hour. Required parts for 
this replacement will cost 
approximately $13,200 per airplane. 
Based on these figures, the cost impact 
of this replacement required by this AD 
on U.S. operators is estimated to be 
$906,240, or $14,160 per airplane. 

The cost impact figmres discussed 
above are based on assiunptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 

Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the veirious 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” imder DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided m.der 
the caption ADDRESSES. 

List of Sub|ects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

99-06-06 Airbus Industrie: Amendment 
39-11070. Docket 96-NM-66-AD. 

Applicability: Model A310 and A300-600 
series airplanes; equipped with General 
Electric CFO—80C2 engines; except those 
airplanes on which Airbus Modifications 
8952 and 10401, or Airbus Modification 
10656 has been installed; certificated in any 
category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
otherwise modified, altered, or repaired in 
the area subject to the requirements of this 
AD. For airplanes that have been modified, 
altered, or repaired so that the perfonnance 
of the requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (f) of this AD. The 
request should include an assessment of the 
effect of the modification, alteration, or repair 
on the unsafe condition addressed by this 
AD; and, if the unsafe condition has not heen 
eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent contamination of the engine 
accessory gearbox oil with hydraulic fluid, 
which could result in an in-flight engine 
shutdown, accomplish the following; 

(a) For airplanes on which Airbus 
Modification 8952 has not been installed: 
Within 30 days after the effective date of this 
AD, perform a flow check of the hydraulic 
pump drain system to ensure that the system 
is not clogged and, prior to further flight, 
correct any discrepancies, in accordance with 
either paragraph (a)(1) or (a)(2) of this AD, as 
applicable. Repeat the flow check thereafter 
at intervals not to exceed 500 flight hours 
until the modification required by paragraph 
(b) of this AD is accomplished. 

(1) For Model A310 series airplanes: 
Perform the flow checks and correct any 
discrepancy in accordance with Airbus 
Service Bulletin A310-72-2020, Revision 2, 
dated January 13,1993. 
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Note 2: Flow checks and corrective actions 
accomplished prior to the effective date of 
this AD in accordance with the original issue 
of Airbus Service Bulletin A310—72—2020, 
dated September 14,1992, or Revision 1, 
dated November 25,1992, are considered 
acceptable for compliance with paragraph 
(a)(1) of this AD. 

(2) For Model A300-600 series airplanes: 
Perform the flow checks and correct any 
discrepancy in accordance with Airbus 
Service Bulletin A300-72-6016, Revision 2, 
dated January 13,1993. 

Note 3: Flow checks and corrective actions 
accomplished prior to the effective date of 
this AD in accordance with Airbus Service 
Bulletin A300-72-6016, dated September 14, 
1992, are considered acceptable for 
compliance with paragraph (a)(2) of this AD. 

(b) For airplanes on which Airbus 
Modification 8952 has not been installed and 
that are not operating under extended range 
twin-engine operations (ETOPS): Within 3 
months after the effective date of this AD, 
replace (on both engines) the existing 
magnetic seal of the green hydraulic system 
on the accessory gearbox assembly with a 
new, improved spring-loaded seal and ring 
assembly, in accordance with either 
paragraph(b)(l) or (b)(2) of this AD, as 
applicable. Accomplishment of this 
replacement constitutes terminating action 
for the repetitive flow check requirements 
specified in paragraph (a) of this AD. 

(1) For Model A310 series airplanes: 
Accomplish the replacement in accordance 
with Airbus Service Bulletin A310—72-2017, 
Revision 3, dated August 6,1993. 

(2) For Model A300-600 series airplanes: 
Accomplish the replacement in accordance 
with Airbus Service Bulletin A300-72-6013, 
Revision 3, datedAugust 6,1993. 

(c) For airplanes on which Airbus 
Modification 8952 has not been installed and 

that are operating imder ETOPS: Within 10 
days after the effective date of this AD, 
replace (on both engines) the existing 
magnetic seal of the green hydraulic system 
on the accessory gearbox assembly with a 
new, improved spring-loaded seal and ring 
assembly, in accordance with either 
paragraph (c)(1) or (c)(2) of this AD, as 
applicable. Accomplishment of this 
replacement constitutes terminating action 
for the repetitive flow check requirements 
specified in paragraph (a) of this AD. 

(1) For Model A310 series airplanes: 
Accomplish the replacement in accordance 
with Airbus Service Bulletin A310-72-2017, 
Revision 3, dated August 6,1993. 

(2) For Model A300-600 series airplanes: 
Accomplish the replacement in accordance 
with Airbus Service Bulletin A300—72-6013, 
Revision 3, dated August 6,1993. 

(d) For airplanes on which Airbus 
Modifications 8952 and 10401 have not been 
installed: Within 18 months after the 
effective date of this AD, replace (on both 
engines) the existing magnetic seals of the 
yellow and blue hydraulic systems, the 
starter, and the integrated drive generator on 
the accessory gearbox assembly with new, 
improved spring-loaded seal and ring 
assemblies, in accordance with either 
paragraph (d)(1) or (d)(2) of this AD, as 
applicable. Accomplishment of this 
replacement constitutes terminating action 
for the repetitive flow check requirements 
specified in paragraph (a) of this AD. 

(1) For Model A310 series airplanes: 
Accomplish the replacement in accordance 
with Airbus Service Bulletin A310—72-2031, 
dated July 24,1995, as revised by Change 
Notice O.A., dated October 12,1995. 

(2) For Model A300-600 series airplanes: 
Accomplish the replacement in accordance 
with Airbus Service Bulletin A300—72-6027, 
dated July 24,1995. 

(e) For airplanes on which Airbus 
Modification 10656 has not been installed: 
Within 5 years after the effective date of this 
AD, replace the drain modules with drain 
manifolds in accordance with either 
paragraph (e)(1) or (e)(2) of this AD, as 
applicable. 

(1) For Model A310 series airplanes: 
Accomplish the replacement in accordance 
with Airbus Service Bulletin A310-72-2029, 
Revision 1, dated June 22,1995, as revised 
by Change Notice I.A., dated March 13,1997, 
and Change Notice I.B., dated June 16,1997. 

(2) For Model A300-600 series airplanes: 
Accomplish the replacement in accordance 
with Airbus Service Bulletin A300—72-6025, 
Revision 1, dated Jime 22,1995. 

(f) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 4: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(g) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(h) The actions shall be done in accordance 
with the following Airbus Service Bulletins, 
as applicable, which contain the specified 
effective pages: 

Service bulletin referenced and date Page number Revision level shown 
on page Date shown on page 

A310-72-2020, Revision 2, January 13, 1993 . 1-3 . 2 . January 13, 1993. 
5-9 . Original . September 14, 1992. 

A300-72-6016, Revision 2, January 13, 1993 . 1, 2 . 2 . January 13, 1993. 
3-7 . Original . September 14, 1992. 

A310-72-2017, Revision 3, August 6, 1993 . 1-9 . 3 . August 6, 1993. 
A300-72-6013, Revision 3, August 6, 1993 . 1-9 . 3 . August 6, 1993. 
A310-72-2031, July 24, 1995 ... 1-11 . Original . July 24, 1995. 
A310-72-2031, Change Notice O.A., October 12, 1995 . 1 . Original . October 12, 1995. 
A300-72-6027, July 24, 1995 . 1-11 . Original . July 24, 1995. 
A310-72-2029, Revision 1, June 25, 1995 . 1, 5, 6 . 1 . June 25, 1995. 

2-4, 7-9 . Original . December 14, 1994. 
A310-72-2029, Change Notice I.A., March 13, 1997 . 1 . Original . March 13, 1997. 
A310-72-2029, Change Notice I.B., June 16, 1997. 1-2 . Original . June 16, 1997. 
A300-72-6025, Revision 1, June 22, 1995 . 1, 4 . 1 . June 22, 1995. 

2, 3, 5-7 . Original . December 14, 1994. 

This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Airbus Industrie, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France. 
Copies may be inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington: or at the 
Office of the Federal Register, 800 North 

Capitol Street, NW., suite 700, Washington, 
DC. 

Note 5: The subject of this AD is addressed 
in French airworthiness directives 92-230- 
135(B) Rl, dated October 13,1993; 95-183- 
185(B), dated September 27,1995; and 95- 
184-186(B), dated September 27,1995. 

(i) This amendment becomes effective on 
April 16, 1999. 

Issued in Renton, Washington, on March 4, 
1999. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

[FR Doc. 99-5992 Filed 3-11-99; 8:45 am] 

BILLING CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 97-NM-106-AD; Amendment 
39-11071; AD 99-06-07] 

RIN 2120-AA64 

Airworthiness Directives; Short 
Brothers Model SD3-60 and SD3-60 
SHERPA Series Airpianes 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airwortliiness directive (AD), 
applicable to all Short Brothers Model 
SD3-60 and SD3-60 SHERPA series 
airplanes, that requires repetitive 
inspections to detect corrosion and/or 
wear of the top and bottom shear decks 
of the left and right stub wings in the 
area of the forward pintle pin of the 
main landing gear (MLG), and repair, if 
necessary. This amendment is prompted 
by issuance of mandatory continuing 
airworthiness information by a foreign 
civil airworthiness authority. The 
actions specified by this AD are 
intended to detect and correct corrosion 
and/or wear of the top and bottom shear 
decks of the left and right stub wings in 
the area of the forward pintle pin of the 
MLG, which could result in failure of 
the MLG to extend or retract. 
DATES: Effective April 16, 1999. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 16, 
1999. 
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Short Brothers, Airworthiness & 
Engineering Quality, P. O. Box 241, 
Airport Road, Belfast BT3 9DZ, 
Northern Ireland. This information may 
be examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Wa.shington, DC. 
FOR FURTHER INFORMATION CONTACT: 

Norman B. Martenson, Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR pcirt 39) to 
include an airworthiness directive (AD) 

that is applicable to all Short Brothers 
Model SD3-60 and SD3-60 SHERPA 
series airplanes was published as a 
supplemental notice of proposed 
rulemaking (NPRM) in the Federal 
Register on July 24, 1998 (63 FR 39769). 
That action proposed to require 
repetitive inspections to detect 
corrosion and/or wear of the top and 
bottom shear decks of the left and right 
stub wings in the area of the forward 
pintle pin of the main landing gear 
(MLG), and repair, if necessary. That 
action also proposed to expand the 
applicability to include an additional 
airplane model. 

Comments Received 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Support for the Proposal 

One commenter supports the 
proposed rule. 

Remove Repetitive Inspections or 
Extend Interval 

One commenter, an operator, requests 
that the repetitive inspections of the 
proposed AD be removed as a 
requirement when no corrosion or wear 
is found during the initial inspection. 
The commenter states that if no 
corrosion or wear is found during this 
initial inspection, this would indicate 
that all surfaces are being adequately 
protected and maintained by the present 
maintenance program. The commenter 
also notes that repeated removals of 
parts for the inspections will accelerate 
the wear of the alodine coating, 
increasing the risk of corrosion. 
Additionally, the commenter states that, 
if a repetitive inspection interval is 
required, the allowed interval should be 
longer than for those airplanes on which 
corrosion is found. The commenter 
suggests that existing inspection results 
be used to specify longer intervals for 
remaining airplanes on which no 
corrosion is found. 

The FAA does not concur with the 
commenter’s request. Corrosion has 
been found to develop in the top and 
bottom shear decks of the left and right 
stub wings in the area of the forward 
pintle pin of the MLG due to migration 
of the retaining pin following the loss of 
the retaining circlip. A single inspection 
of this area would be inadequate to 
detect corrosion that could develop if 
the circlip is lost at a later time. Further, 
in developing the repetitive inspection 
interval, ffie FAA reviewed the available 
data regarding the existing circlip 
design and considered the 

recommendations of the Civil Aviation 
Authority (CAA), which is the 
airworthiness authority of the United 
Kingdom, and the manufacturer. 
Therefore, the FAA has determined that 
repetitive inspections are necessarj' at 
the specified intervals in order to 
adequately address the identified imsafe 
condition, unless terminating action is 
accomplished. 

However, as provided for in 
paragraph (b) of this AD, operators may 
elect to accomplish removal of corrosion 
and installation of bushings, which 
would terminate the requirement for 
repetitive inspections. Additionally, the 
FAA has reviewed Shorts Service 
Bulletin SD360-32-35, dated September 
1996, which describes procedures for 
installation of a pin and nut in lieu of 
the retaining pin and circlip, and 
determined that, for Model SD3-60 
series airplanes, accomplishment of this 
modification also is acceptable for 
terminating the repetitive inspection 
requirements of this AD. Accordingly, 
this provision has been added as a new 
paragraph (c) of the final rule. 

Tracking of Inspections for Wear 

The same commenter requests that the 
proposed inspection of the pin and 
shear decks for wear be tracked 
separately from the inspection for 
corrosion of the shear decks. The 
commenter notes that wear will occur as 
a function of gear cycles, not calendar 
time, and is expected to occur only if 
the circlip is missing. The commenter 
points out that the AD requires 
operators to perform the wear 
inspection even if an airplane has not 
flown during the 6-month interval 
between inspections. The commenter 
suggests that the inspection for wear 
should be tracked as a function of flight 
cycles, and if no wear is found during 
the initial inspection, the repetitive 
inspection interval for that inspection 
should be extended. 

The FAA does not concur that the two 
inspections should be separately 
tracked. Although wear of the top and 
bottom shear decks of the left and right 
stub wings in the area of the forward 
pintle pin of the MLG is expected to 
occur as a function of flight cycles, the 
inspection for corrosion in this area 
must be accomplished at intervals not to 
exceed six months. Since access to the 
same area is required to accomplish 
both inspections, it is considered most 
cost effective for operators to 
accomplish both inspections at the same 
time. However, if operators wish to 
perform these inspections as two 
separate maintenance actions, requests 
may be submitted under the provisions 
of paragraph (d) of the final rule. The 
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FAA may approve requests for such an 
adjustment of the compliance time if 
data are submitted to substantiate that 
such an adjustment would provide an 
acceptable level of safety. 

Manufacturer Repair Approvals 

The same commenter requests that the 
proposed AD be revised to allow repairs 
to be used if they have been approved 
by Shorts, rather than requiring 
operators to request repair approvals 
through the Manager, International 
Branch, ANM-116, FAA, Transport 
Airplane Directorate, as specified in 
paragraph (a)(3)(ii)(B) of the AD. The 
conunenter states that, from previous 
experience, the ANM-116 Branch 
Manager will require a Shorts-approved 
repair if such a request is made. The 
FAA does not concur with the request 
to allow repair approvals by Short 
Brothers, as the FAA cannot delegate 
authority for general approval of repairs 
on the FAA’s hehalf to manufacturers. 
However, in light of the type of repair 
that would be required to address the 
identified unsafe condition, and in 
consonance with existing hUateral 
airworthiness agreement with the 
United Kingdom, the FAA has 
determined that, for this AD, a repair 
approved by either the FAA or the CAA 
of the United Kingdom (or its delegated 
agent) is acceptable for compliance with 
this AD. Paragraph (a)(3)(ii){B) of the 
final rule has been revised accordingly. 

Replacement of Parts 

The same commenter, also in 
reference to paragraph {a)(3)(ii)(B) of the 
proposed AD, states that most operators 
will choose to replace the part rather 
than repair it, and requests that the 
proposed AD be revised to allow 
replacement of the part in accordance 
with the Illustrated Parts Catalog (IPC), 
rather than requiring approval through 
the Manager, ANM-116. The FAA does 
not concur with the request to allow 
part replacement in accordance with the 
IPC, as the IPC is not an FAA-approved 
document. However, the FAA has 
determined that replacement of the 
pintle pin emd sleeve with new or 
serviceable parts is an acceptable 
method of compliance with paragraph. 
(a){3)(ii)(B). Paragraph (a)(3){ii)(B) of the 
final rule has been revised to also 
include the replacement as an 
appropriate corrective action if 
accomplished in accordance with an 
FAA-or CAA-approved method. 

Inspection for Presence of Circlip 

One commenter suggests that the 
proposed AD be revised to include an 
inspection for the presence of the 
circlip, since it is the loss of the circlip 

that causes the wear and corrosion to 
occur. The conunenter also recommends 
that this additional inspection be 
required to be accomplished 
inunediately, prior to the proposed 
inspection threshold of 90 days, if the 
presence of the circlip can be easily 
determined. 

The FAA does not concvu. Short 
Brothers Service Bulletins SD360-53- 
42, dated September 1996, and SD3-60 
SHERPA-53-3, dated November 4,1997 
(which are referenced in the AD as the 
appropriate somce of service 
information for accomplishment of the 
inspections for wear and corrosion), 
describe procedmres for installation of a 
circlip if the part is not in position at 
the time of the inspection. Although an 
inspection for the presence of the circlip 
is not specifically described, the 
inspection procedures will ensvue that 
the circlip is in place following 
accomplishment of the initial 
inspection. Additionally, in considering 
the compliance time of 90 days for the 
inspection, the FAA cannot conclude 
that a reduction of the proposed 
compliance time, without prior notice 
and opportunity for public conunent, is 
warranted. In developing an appropriate 
compliance time, the FAA considered 
the safety implications, the 
manufacturer’s recommendations, the 
average utilization rate of the affected 
fleet, and the practical aspects of an 
orderly inspection of the fleet during 
regular maintenance periods. No change 
to the final rule is necessary in this 
regard. 

Conclusion 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
described previously. The FAA has 

.determined that these changes will 
neither increase the economic bvuden 
on any operator nor increase the scope 
of the AD. 

Cost Impact 

The FAA estimates that 58 Model 
SD3-60 series airplanes and 28 Model 
SD3-60 SHERPA series airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 13 work 
hours per airplane to accomplish the 
required actions, and that the average 
labor rate is $60 per work hour. Based 
on these figures, the cost impact of the 
AD on U.S. operators is estimated to be 
$67,080, or $780 per airplane, per 
inspection cycle. 

'The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 

the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 

Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Aunendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows; 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

99-06-07 Short Brothers PLC: Amendment 
39-11071. Docket 97-NM-106-AD. 

Applicability: All Model SD3-60 and SD3- 
60 SHERPA series airplanes, certificated in 
any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
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airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (d) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To detect and correct corrosion and/or 
wear of the top and bottom shear decks of the 
left and right stub wings in the area of the 
forward pintle pin of the main landing gear 
(MLG), which could result in failure of the 
MLG to extend or retract, accomplish the 
following: 

(a) Within 90 days after the effective date 
of this AD, conduct an inspection for 
corrosion of the top and bottom shear decks 
of the left and right stub wings in the area 
of the forward pintle pin of the MLG, and 
measure the retaining pin holes of the pintle 
pin for wear; in accordance with Part A. of 
the Accomplishment Instructions of Short 
Brothers Service Bulletin SD360-53-42, 
dated September 1996 (for Model SD3-60 
series airplanes), or Short Brothers Service 
Bulletin SD3-60 SHERPA-53-3, dated 
November 4,1997 (for Model SD3-60 
SHERPA series airplanes), as applicable. 

(1) If no corrosion, wear, or discrepancy of 
the measurement of the holes for the 
retaining pin of the pintle pin is found, 
repeat the inspection required by paragraph 
(a) of this AD thereafter at intervals not to 
exceed 6 months. 

(2) If any corrosion, wear, or measurement 
of the holes for the retaining pin of the pintle 
pin is found that is within the limits 
specified in Part A. of the Accomplishment 
Instructions of the applicable service 
bulletin, prior to further flight, repair the 
discrepancy in accordance with the 
applicable service bulletin. Thereafter, repeat 
the inspection required by paragraph (a) of 
this AD at intervals not to exceed 6 months. 

(3) If any corrosion, wear, or measurement 
of the holes for the retaining pin of the pintle 
pin is found that is beyond the limits 
specified in Part A. of the Accomplishment 
Instructions of the applicable service 
bulletin, prior to further flight, perform the 
actions required by paragraph (a)(3)(i) and 
(a)(3)(ii) of this AD. ^ 

(i) Remove the corrosion and install 
bushings on the upper and lower shear webs 
in the retaining pin holes for the pintle pin 
in accordance with Part B. (left MLG) and/ 
or Part C. (right MLG), as applicable, of the 
Accomplishment Instructions of the 
applicable service bulletin. 

(ii) Perform a visual inspection of the 
pintle pin and the sleeve for any discrepancy, 
in accordance with Part B. and/or Part C., as 
applicable, of the Accomplishment 
Instructions of the applicable service 
bulletin. 

(A) If no discrepancy is detected, the pintle 
pin and the sleeve of the pintle pin may be 
returned to service. 

(B) If any discrepancy of the pintle pin and 
sleeve is detected, prior to further flight. 

repair the pintle pin and sleeve or replace the 
pintle pin and sleeve with new or serviceable 
parts, in accordance with a method approved 
by either the Manager, International Branch, 
ANM-116, FAA, Transport Airplane 
Directorate, or the Civil Aviation Authority 
(CAA) (or its delegated agent). 

(b) Removal of corrosion and installation of 
bushings in accordance with Part B. and/or 
Part C., as applicable, of the Accomplishment 
Instructions of Short Brothers Service 
Bulletin SD360-53—42, dated September 
1996 (for Model SD3-60 series airplanes), or 
Short Brothers Service Bulletin SD3—60 
HERPA-53—3, dated November 4,1997 (for 
Model SD3-60 SHERPA series airplanes), as 
applicable, constitutes terminating action for 
the repetitive inspection requirements of this 
AD. 

(c) For Model SD3-60 series airplanes: 
Replacement of the pin and circlip with a 
new pin and nut in accordance with Short 
Brothers Service Bulletin SD360-32-35, 
dated September 1996, constitutes 
terminating action for the repetitive 
inspection requirements of this AD. 

(d) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-116. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(e) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(f) Except as provided by paragraphs 
(a)(3)(ii)(B) and (c) of this AD, the actions 
shall be done in accordance with Short 
Brothers Service Bulletin SD360-53—42, 
dated September 1996, and Short Brothers 
Service Bulletin SD3-60 SHERPA-53—3, 
dated November 4,1997. This incorporation 
by reference was approved by the Director of 
the Federal Register in accordance with 5 
U.S.G. 552(a) and 1 GFR part 51. Copies may 
be obtained from Short Brothers, 
Airworthiness & Engineering Quality, P. O. 
Box 241, Airport Road, Belfast BT3 9DZ, 
Northern Ireland. Copies may be inspected at 
the FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington: or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700,Washington, DC. 

Note 3: The subject of this AD is addressed 
in British airworthiness directives 005-09-96 
and 005-11-97. 

(g) This amendment becomes effective on 
April 16,1999. 

Issued in Renton, Washington, on March 4, 
1999. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 99-5991 Filed 3-11-99; 8:45 am] 

BILUNG CODE 4910-13-P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 98-NM-55-AD; Amendment 
39-11072; AD 99-06-08] 

RIN 2120-AA64 

Airworthiness Directives; McDonneli 
Douglas Model DC-10 and MD-11 
Series Airplanes, and KC-10 (Military) 
Series Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain McDonnell 
Douglas Model DC-10 and MD-11 
series airplanes, and KC-10 (military) 
series airplanes, that requires a one-time 
inspection for blockage of the 
lubrication holes on the forward 
truimion spacer assembly, and a one¬ 
time inspection of the forward trunnion 
bolt on the left and right main landing 
gear (MLG) to detect discrepancies; and 
repair, if necessary. This amendment is 
prompted by reports of blockage by 
opposing bushings of the lubrication 
holes on the forward trunnion spacer 
assembly, and reports of flaking, galling, 
and corrosion of the forward trunnion 
bolt. The actions specified by this AD 
are intended to detect and correct such 
flaking, galling, and corrosion of the 
forward trunnion bolt, which could 
result in premature failure of the 
forward trunnion bolt and could lead to 
separation of the MLG from the wing 
during takeoff emd landing. 
DATES: Effective April 16,1999. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 16, 
1999. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Aircraft 
Group, Long Beach Division, 3855 
Lakewood Boulevard, Long Beach, 
California 90846, Attention: Technical 
Publications Business Administration, 
Dept. C1-L51 (2-60). This information 
may be examined at the Federal 
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Aviation Administration (FAA), 
Transport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW., 
Renton, Washington; or at the FAA, 
Transport Airplane Directorate, Los 
Angeles Aircraft Certification Office, 
3960 Paramount Boulevard, Lakewood, 
California; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., 
suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: Ron 
Atmur, Aerospace Engineer, Airframe 
Branch, ANM-120L, FAA, Transport 
Airplane Directorate, Los Angeles 
Aircraft Certification Office, 3960 
Paramount Boulevard, Lakewood, 
California 90712-4137; telephone (562) 
627-5224; fax (562) 627-5210. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain McDonnell 
Douglas Model DC-10 and MD-11 
series airplanes, and KC-10 (military) 
series airplanes was published in the 
Federal Register on March 27,1998 (63 
FR 14851). That action proposed to 
require a one-time inspection for 
blockage of the lubrication holes on the 
forward tnmnion spacer assembly, and 
a one-time inspection of the forward 
trunnion bolt on the left and right main 
landing gear (MLG) to detect 
discrepancies; and repair, if necessary. 

Interested persons have been afforded 
an opportxmity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Request To Extend Compliance Time 
for Initial Inspections 

Several commenters request that the 
proposed compliance time be revised 
from 18 to 24 months (for Model DC- 
10 series airplanes) and from 15 to 24 
months (for Model MD-11 series 
curplanes). In support of this request, the 
commenters state that the time required 
to accomplish the inspection is actually 
18 or more work hours, not 1 work horn, 
as estimated in the proposed rule. The 
commenters add that the referenced 
service bulletins recommend a 
compliance time of 24 months. 

The commenters also note that many 
of the eiffected airplanes were inspected 
for chrome flaking of the trunnion bolt 
in accordance with two existing AD’s, 
and any corrosion would have been 
discovered at that time. [The two 
existing AD’s are: AD 96-03-05, 
amendment 39-9502 (61 FR 5281, 
February 12,1996); and AD 96-16-01, 
cunendment 39-9701 (61 FR 39312, July 
29,1996), which affect Model MD-11 
series airplanes and DC-10-30, DC-10- 

40, and KC-lOA (military) airplanes, 
and Model DC-10-10 and -15 series 
airplanes, respectively.] 

One commenter indicates that in 
cases where discrepant spacers were 
found, the airplanes had been in service 
for five to eight years, and that it is not 
vmconunon to find corrosion on the 
trunnion bolts during overhaul (after 
eight years of service). The commenters 
estimate an eight- to nine-month lead 
time for replacement parts if discrepant 
spacers are found during 
accomplishment of the proposed 
inspection. 

Ine FAA concurs with the 
commenter’s request to extend the 
compliance time. Although the FAA 
determined that a 24-month compliance 
time would not address the identified 
unsafe condition in a timely manner, as 
was described in the preamble to the 
notice, the FAA has reconsidered its 
position in light of the commenters’ 
remarks. 

The FAA finds that the requirements 
of AD’s 96-16-01 and 96-03-05 are 
similar to those required in this AD. 
Therefore, the exposure of corrosion as 
the result of chrome flaking on the 
trunnion bolts is much less than if the 
trunnion bolts had not been inspected. 
In addition, service history does 
indicate that discrepant spacers were 
found on airplanes with five to eight 
years of service. 

In the preeunble of the notice, the FAA 
indicated that it would take less than 
one work hom to perform the 
inspections by discounting the time to 
access the subject inspection area. In ‘ 
many cases during maintenance, 
operators have access to an inspection 
area; however, this is not true of the 
subject inspection area of this AD. The 
FAA finds that, as suggested by the 
commenters, it will take approximately 
18 work hours to accomplish the 
required inspections. This work hoiur 
estimate is in consonance with that 
specified in the referenced service 
bulletin. 

In light of these findings, the FAA 
finds that extending the compliance 
time by 6 (for Model DC-10 series 
airplanes) and 9 (for Model MD-11 
series airplanes) additional months will 
not adversely affect safety. Therefore, 
the FAA has revised paragraphs (a) and 
(b) of the final rule to specify a 
compliance time of 24 monAs. In 
addition, the FAA has revised the cost 
impact information, below, to include 
the updated work hours for the required 
inspections. 

Request To Revise Cost Estimate 

Several commenters request that the 
FAA revise the estimated number of 

work hours required to accomplish the 
proposed actions. The commenters note 
that only one work hovu was specified 
in the proposed AD; however, access 
time is estimated to be at least 17 work 
hours. The commenters indicate that 
this type of action would not normally 
be addressed during regularly scheduled 
maintenance. One commenter estimates 
that the proposed action would require 
50 work hours and 25 elapsed hours. 
Another commenter estimates a total of 
80 work hours. 

The FAA concms with the 
commenters’ request to revise the 
estimated number of work hours. 
However, as discussed previously, the 
FAA finds that it will t^e 
approximately 18 work hours, as 
specified in the referenced service 
bulletin, to accomplish the required 
inspections. The final rule has been 
revised accordingly. 

Request To Extend Compliance Time 
for Certain Airplanes 

One commenter requests that the FAA 
allow a 48-month compliance time for 
airplanes on which the requirements of 
AD 96-03-05 have been accomplished. 
The commenter indicates that, dming 
accomplishment of that AD, any 
corrosion would have been discovered, 
hi addition, if chrome flaking was 
discovered, the trunnion bolts would 
have been replaced with new bolts 
having the most corrosion resistemt 
properties provided on those parts. 

The FAA concurs partially. As 
discussed previously, the FAA notes 
that AD 96-03-05 and AD 96-16-01 
both address chrome flaking of the 
trunnion bolt. If corrosion were found 
and the bolts replaced in accordance 
with either of these AD’s, the 
lubrication blockage addressed in this 
AD could have been a cause of that 
corrosion. Therefore, only specific 
conditions from AD 96-03-05 and AD 
96-16-01 would be applicable and, in 
some cases, it would be necessary for 
the operator to have kept records that 
corrosion wasjaot discovered. 
Therefore, the FAA has added 
paragraphs (c), (d), and (e) to this final 
rule to allow operators that 
accomplished certcun paragraphs of 
those AD’s to accomplish the required 
one-time visual inspection within 48 
months. 

Request To Allow Time To Obtain Parts 

One commenter requests that if a 
discrepant spacer assembly is found, the 
FAA should allow time to obtain a new 
part instead of requiring repair before 
further flight. The commenter states that 
two techniques are being developed by 
Douglas Products Division (DPD), which 
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would allow for an infection of the 
discrepant spacer without disassembly. 
In addition, the commenter indicates 
that an airplane was flown without 
failure for eight years with a discrepant 
spacer. 

The FAA does not concur with the 
commenter’s request. The blocked 
lubrication holes do not allow 
lubrication to reach the trunnion bolt. 
This condition can accelerate corrosion 
damage to the bolt, which could lead to 
the identified unsafe condition. An 
airplane that was in service for eight 
years may not have been subjected to 
loads that could contribute to failure of 
the bolt. However, another airplane may 
be in service for an even shorter period 
of time and yet experience loads that 
could lead to failure of a corroded bolt. 
Therefore, the FAA finds that repair of 
any discrepant spacer assembly prior to 
further flight is warranted. 

Request for Alternate Inspection 
Procedure 

One commenter requests that the FAA 
allow the use of a newly developed x- 
ray inspection technique that would 
allow for an inspection without 
disassembly of the structure. The 
commenter indicates that this would 
reduce operator time and effort without 
jeopardizing safety. 

The FAA does not concur with the 
commenter’s request. The FAA is aware 
that DPD is attempting to develop 
alternative inspection procedmes. 
However, since those procedures have 
not been provided to the FAA, it caimot 
approve the alternative inspection 
technique at this time. 

Request To Allow Replacement of 
Spacers With Reworked Spacers 

One commenter requests that the FAA 
allow discrepant spacers to be reworked 
in accordance with Chapter 32-10-01 of 
Douglas Aircraft Company Component 
Maintenance Manual. The commenter 
contends that allowing rework of the 
spacers to an acceptable condition 
would reduce the economic impact on 
the fleet. The FAA concurs. The FAA 
has revised paragraphs (a)(2), (a)(3)(i), 
(a)(3)(ii), (b)(2), (b)(3)(i), and (b)(3)(ii) of 
the final rule to allow replacement of 
any discrepant forward trunnion spacer 
assembly with a part that has been 
reworked in accordance with Chapter 
32-10-01 of Douglas Aircraft Company 
Component Maintenance Manual. 

Conclusion 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 

previously described. The FAA has 
determined that these changes will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 

Cost Impact 

There are approximately 522 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
326 airplanes of U.S. registry will be 
affected by this AD, that it will take 
approximately 18 work hours per 
airplane to accomplish the required 
inspection, and that the average labor 
rate is $60 per work hour. Based on 
these figures, the cost impact of the AD 
on U.S. operators is estimated to be 
$352,080, or $1,080 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 

Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation - 
Administration amends part 39 of the 

Federal Aviation Regulations (14 CFR 
part 39) as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

99-06-08 McDonnell Douglas: Amendment 
39-11072. Docket 98-NM-55-AD. 

Applicability: Model DC-10 and MD-11 
series airplanes, and KC-10 (military) series 
airplanes: as listed in McDonnell Douglas 
Service Bulletin DCl0-32-248, dated 
December 17,1997, and in McDonnell 
Douglas Service Bulletin MDll-32-074, 
dated December 15,1997; certificated in any 
category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (f) of this AD. The 
request should include an assessment of the 
effect of the modification, alteration, or repair 
on the unsafe condition addressed by this 
AD; and, if the unsafe condition has not been 
eliminated, the request should include 
specific proposed actions to address it. 

Compy/ance; Required as indicated, unless 
accomplished previously. 

To detect and correct flaking, galling, and 
corrosion of the forward trunnion bolt as a 
result of installation of a suspected 
unapproved part (SUP), and consequent 
premature failure of the forward trunnion 
bolt and separation of the main landing gear 
(MLG) from the wing during takeoff and 
landing, accomplish the following: 

(a) For airplanes listed in McDonnell 
Douglas Service Bulletin MDll-32-074, 
dated December 15,1997: Except as provided 
by paragraphs (c) and (d) of this AD, within 
24 months after the effective date of this AD, 
perform a one-time visual inspection of the 
lubrication holes on the forward trunnion 
spacer assembly on the MLG for blockage by 
opposing bushings, and perform a one-time 
visual inspection of the forward trunnion 
bolt on the left and right MLG for chrome 
flaking, galling, and corrosion in the grooves; 
in accordance with the service bulletin. 

(1) Condition 1. If the lubrication holes on 
the forward trunnion spacer assembly are not 
blocked by opposing bushings, and the 
forward trunnion bolt does not reveal chrome 
flaking or galling, and exhibits no corrosion 
in the grooves, no further work is required by 
this AD. 

(2) Condition 2. If the lubrication holes on 
the forward trunnion spacer assembly are 
blocked by opposing bushings, and the 
forward trunnion bolt does not reveal chrome 
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flaking or galling, and exhibits no corrosion 
in the grooves: Prior to further flight, replace 
the forward trunnion spacer assembly with a 
new part in accordance with the service 
bulletin, or with a part that has been 
reworked in accordance with Chapter 32-10- 
01 of Douglas Aircraft Company Component 
Maintenance Manual. 

(3) Condition 3. If the lubrication holes on 
the forward trunnion spacer assembly are 
blocked by opposing bushings, and the 
forward trunnion bolt reveals chrome flaking, 
galling, or corrosion in the grooves, 
accomplish either paragraph (a)(3)(i) or 
(a)(3)(ii) of this AD; 

(i) Option 1. Prior to further flight, replace 
the forward trunnion spacer assembly with a 
new part in accordance with the service 
bulletin, or with a part that has been 
reworked in accordance with Chapter 32-10- 
01 of Douglas Aircraft Company Component 
Maintenance Manual; and replace the 
forward trunnion bolt with a new part in 
accordance with the service bulletin. Or 

(ii) Option 2. Prior to further flight, replace 
the forward trunnion spacer assembly with a 
new part in accordance with the service 
bulletin, or with a part that has been 
reworked in accordance with Chapter 32-10- 
01 of Douglas Aircraft Company Component 
Maintenance Manual; and rework the 
forward trunnion bolt in accordance with the 
service bulletin. 

(b) For airplanes listed in McDonnell 
Douglas Service Bulletin DClO-32-248, 
dated December 17,1997; Except as provided 
by paragraph (e) of this AD, within 24 
months after the effective date of this AD, 
perform a one-time visual inspection of the 
lubrication holes on the forward trunnion 
spacer assembly on the MLG for blockage by 
opposing bushings, and perform a one-time 
visual inspection of the forward trunnion 
bolt on the left and right MLG for chrome 
flaking, galling, and corrosion in the grooves; 
in accordance with the service bulletin. 

(1) Gondition 1. If the lubrication holes on 
the forward trunnion spacer assembly are not 
blocked by opposing bushings, and the 
forward trunnion bolt does not reveal chrome 
flaking, or galling, and exhibits no corrosion 
in the grooves, no further work is required Jby 
this AD. 

(2) Condition 2. If the lubrication holes on 
the forward trunnion spacer assembly are 
blocked by opposing bushings, and the 
forward trunnion bolt does not reveal chrome 
flaking or galling, and exhibits no corrosion 
in the grooves: Prior to further flight, replace 
the forward trunnion spacer assembly with a 
new part in accordance with the service 
bulletin, or with a part that has been 
reworked in accordance with Chapter 32-10- 
01 of Douglas Aircraft Company Component 
Maintenance Manual. 

(3) Condition 3. If the lubrication holes on 
the forward trunnion spacer assembly are 
blocked by opposing bushings, and the 
forward trunnion bolt reveals chrome flaking, 
galling, or corrosion in the grooves, 
accomplish either paragraph (bK3)(i) or 
(b)(3Kii) of this AD: 

(i) Option 1. Prior to further flight, replace 
the forward trunnion spacer assembly with a 
new part in accordance with the service 
bulletin, or with a part that has been 

reworked in accordance with Chapter 32-10- 
01 of Douglas Aircraft Company Component 
Maintenance Manual; and replace the 
forward trunnion bolt with a new part in 
accordance with the service bulletin. Or 

(ii) Option 2. Prior to further flight, replace 
:he forward trunnion spacer assembly with a 
new part in accordance with the service 
bulletin, or with a part that has been 
reworked in accordance with Chapter 32-10- 
01 of Douglas Aircraft Company Component 
Maintenance Manual; and rework the 
forward trunnion bolt in accordance with the 
service bulletin. 

(c) 'For Model MD-11 series airplanes on 
which the requirements specified in either 
paragraph (a)(2) or (b) of AD 96-03-05, 
amendment 39-9502, have been 
accomplished: Within 48 months after the 
effective date of this AD, accomplish the 
requirements specified in paragraph (a) of 
this AD. 

(d) For Model DC-10-30, DC—10-40, and 
KC-lOA (military) series airplanes on which 
the requirements specified in either 
paragraph (c)(l)(i) or (c)(2)(ii) of AD 96-03- 
05, amendment 39-9502, have been 
accomplished: Within 48 months after the 
effective date of this AD, accomplish the 
requirements specified in paragraph (a) of 
this AD. 

(e) For Model DC-10-10 and DC-10-15 
series airplanes, on which the requirements 
specified in paragraph (a)(l)(i), (a)(2)(ii), 
(b)(2)(i), or (b)(2)(ii) of AD 96-16-01, 
amendment 39-9701, have been 
accomplished: Within 48 months after the 
effective date of this AD, accomplish the 
requirements specified in paragraph (a) of 
this AD. 

(f) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Los 
Angeles Aircraft Certification Office (AGO), 
FAA, Transport Airplane Directorate. 
Operators shall submit their requests through 
an appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Los Angeles AGO. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles AGO. 

(g) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(h) The inspections and replacements shall 
be done in accordance with McDonnell 
Douglas Service Bulletin MDl 1-32-074, 
dated December 15,1997; or McDonnell 
Douglas Service Bulletin DClO—32-248, 
dated December 17,1997; as applicable. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from The 
Boeing Company, Douglas Products Division, 
3855 Lakewood Boulevard, Long Beach, 
California 90846, Attention: Technical 
Publications Business Administration, Dept. 
C1-L51 (2-60). Copies may be inspected at 
the FAA, Transport Airplane Directorate, 

1601 Lind Avenue, S_W., Renton, 
Washington: or at the FAA, Transport 
Airplane Directorate, Los Angeles Aircraft 
Certification Office, 3960 Paramount 
Boulevard, Lakewood, California; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC. 

(i) This amendment becomes effective on 
April 16, 1999. 

Issued in Renton, Washington, on March 4, 
1999. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 99-5990 Filed 3-11-99; 8:45 am] 

BILLING CODE 491&-13-U 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 98-NM-105-AD; Amendment 
39-11073; AD 99-06-09] 

RIN 2120-AA64 

Airworthiness Directives; Airbus Modei 
A320 Series Airpianes 

agency: Federal Aviation 
Administration, DOT. 
ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Model 
A3 20 series airplanes, that requires an 
electrical continuity test of the 
discharge circuit for the cargo 
compartment fire extinguisher bottle to 
detect any cross-connection of the 
electrical wires in the cargo 
compartment discharge circuit, and 
corrective actions, if necessary. This 
amendment is prompted by issuance of 
mandatory continuing airworthiness 
information by a foreign civil 
airworthiness authority. The actions 
specified by this AD are intended to 
prevent incorrect distribution of fire 
extinguishing chemicals in the event of 
a fire in the cargo compartment, which, 
if unconfined, could spread beyond the 
cargo compartment. 
DATES: Effective April 16,1999. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 16, 
1999. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Airbus Industrie, 1 Rond Point 
Maurice Bellonte, 31707 Blagnac Cedex, 
France. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
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Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 

Norman B. Martenson, Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain Airbus 
Model A320 series airplanes was 
published in the Federal Register on 
May 20, 1998 (63 FR 27687). That action 
proposed to require an electrical 
continuity test of the discharge circuit 
for the cargo compartment fire 
extinguisher bottle to detect any cross- 
connection of the electrical wires in the 
cargo compartment discharge circuit, 
and corrective actions, if necessary. 

Comments 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Support for the Proposal 

One commenter, the manufacturer, 
supports the proposal. 

Request To Exclude Certain Airplanes 
From the Applicability 

One commenter requests that the 
applicability of the proposed AD be 
revised to exclude airplanes on which 
the actions specified in Airbus Service 
Bulletin A320-26-1034 have been 
accomplished. The commenter states 
that accomplishment of this service 
bulletin will prevent inadvertent cross- 
connection of the fire extinguisher 
wiring. 

The FAA concurs. The FAA has 
reviewed Airbus Service Bulletin A320- 
26-1034, dated May 9,1995; Revision 1, 
dated September 13,1995; Revision 2, 
dated April 1,1996; and Revision 3, 
dated December 5,1997. This service 
bulletin and its revisions describe 
procedures for modification of the 
wiring routing to connectors to the fire 
extinguisher bottle of the cargo 
compartment. The FAA finds that 
accomplishment of this modification 
also adequately addresses the identified 
unsafe condition. Therefore, the FAA 
finds that airplanes on which the 
modification specified in Airbus Service 
Bulletin A320-26-1034 has been 
accomplished are not subject to the 

requirements of this AD. The FAA has 
revised the applicability of the final rule 
accordingly. 

Request To Include Certain Airplanes 
in the Applicability 

One commenter requests that the 
applicability of the proposed AD be 
revised to include airplanes on which 
the modification specified in Airbus 
Service Bulletin A320-26-1051 (which 
describes procedures for the installation 
of a fire extinguishing system in the 
forward cargo compartment) has been 
accomplished. The commenter asserts 
that Airbus Service Bulletin A320-26- 
1051 accomplishes the same technical 
intent as Airbus Service Bidletin A320- 
26-1020 (which specifies such 
installation in both the forward and aft 
cargo compartments). The commenter 
concludes that airplanes on which 
Service Bulletin A320-26-1051 has 
been accomplished also should be 
subject to the requirements of the 
proposed AD. 

The FAA does not concur. If operators 
elect to accomplish optional Airbus 
Service Bulletin A320-26-1051, that 
service bulletin specifies 
accomplishment of Airbus Service 
Bulletin A320-26-1034. Because the 
actions specified by Service Bulletin 
A320-26-1034 are to be accomplished 
prior to or concurrently with those 
specified by Service Bulletin A320-26- 
1051, it will not be necessary to include 
in the final rule airplanes on which 
Service Bulletin A320-26-1051 has 
been accomplished. As discussed above, 
airplanes on which the modification 
specified in Airbus Service Bulletin 
A320-26-1034 has been accomplished 
are not subject to the requirements of 
this AD. 

Conclusion 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
described previously. The FAA has 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD. 

Cost Impact 

The FAA estimates that 118 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 1 
work hoiu per airplane to accomplish 
the required actions, and that the 
average labor rate is $60 per work hour. 
Based on these figures, the cost impact 
of the AD on U.S. operators is estimated 
to be $7,080, or $60 per airplane. - 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 

Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accorclance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
sulDStantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
tbe caption ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 
99-06-09 Airbus Industrie: Amendment 

39-11073. Docket 98-NM-105-AD. 
Applicability: Model A320 series airplanes 

having manufacturer serial numbers 002 
through 402 inclusive, on which Airbus 
Modification 20071 (reference Airbus Service 
Bulletin A320-26-1020, Revision 1, dated 

L 



12254 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

January 4,1993) has been accomplished; 
except those airplanes on which Airbus 
Service Bulletin A320-26-1034, dated May 
9,1995; Revision 1, dated September 13, 
1995; Revision 2, dated April 1,1996; or 
Revision 3, dated December 5,1997; has been 
accomplished; certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
otherwise modified, altered, or repaired in 
the area subject to the requirements of this 
AD. For airplanes that have been modified, 
altered, or repaired so that the performance 
of the requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (b) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this .^D; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent incorrect distribution of fire 
extinguishing chemicals in the event of a fire 
in the cargo compartment, which, if 
unconfined, could spread beyond the cargo 
compartment, accomplish the following: 

(a) Within 450 flight hours after the 
effective date of this AD, perform a one-time 
electrical continuity test of the discharge 
circuit for the cargo compartment fire 
extinguisher bottle to detect any cross- 
connection of the electrical wires in the cargo 
compartment discharge circuit, in accordance 
with Airbus All Operator Telex (AOT) A320/ 
AOT 26—10, dated April 5,1993. If any 
anomaly is detected, prior to further flight, 
accomplish corrective actions in accordance 
with the AOT. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(d) The actions shall be done in accordance 
with Airbus All Operator Telex A320/AOT 
26-10, dated April 5,1993. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from Airbus 
Industrie, 1 Rond Point Maurice Bellonte, 
31707 Blagnac Cedex, France. Copies may be 
inspected at the FAA, Transport Airplane 

Directorate, 1601 Lind Avenue, SW., Renton, 
Washington: or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC. 

Note 3: The subject of this AD is addressed 
in French aiiworthiness directive 94-056— 
051(B), dated March 16,1994. 

(e) This amendment becomes effective on 
April 16, 1999. 

Issued in Renton, Washington, on March 4, 
1999. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 99-5989 Filed 3-11-99; 8:45 am] 

BILLING CODE 4910-13-U 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 98-AGL-64] 

Modification of Ciass D Airspace and 
Ciass E Airspace and Estabiishment of 
Class E Airspace; Rapid City, SD 

agency: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 

SUMMARY: This action modifies Class D 
airspace and Class E airspace and 
establishes Class E airspace at Rapid 
City, SD. This action amends the 
effective hours of the Class D surface 
area and the associated Class E airspace 
to coincide with the time of operation 
of the airport traffic control tower 
(ATCT) at Rapid City Regional Airport. 
This action also establishes a Class E 
surface area when the ATCT is closed. 
The purpose of these actions is to clarify 
when two-way radio commimication 
with the ATCT is required and to 
provide adequate controlled airspace for 
instrument approach procedures when 
the tower is closed. 
EFFECTIVE DATE: 0901 UTC, May 20, 
1999. 
FOR FURTHER INFORMATION CONTACT: 

Michelle M. Behm, Air Traffic Division, 
Airspace Branch, AGL-520, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018, telephone (847) 294-7568. 
SUPPLEMENTARY INFORMATION: 

History 

On Tuesday, January 5,1999, the FAA 
proposed to amend 14 CFR part 71 to 
modify Class E curspace at Kenosha, WI 
(64 FR 447). The proposal was to add 
controlled airspace extending upward 
from the sxirface to contain Instrument 
Flight Rules (IFR) operations in 
controlled airspace during portions of 

the terminal operation and while 
transiting between the enroute and 
terminal environments. 

Intersted parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Class D airspace 
designations are published in paragraph 
5000, Class E airspace areas designated 
as an extension to a Class D surface area 
are published in paragraph 6004, and 
Class E airspace areas designated as a 
siu-face area for an airport are published 
in paragraph 6002 of FAA Order 
7400.9F dated September 10, 1998, and 
effective September 16,1998, which is 
incorporated by reference in 14 CFR 
71.1. The Class D and Class E airspace 
designations listed in this document 
will be published subsequently in the 
Order. 

The Rule 

This amendment to 14 CFR part 71 
modifies Class D and Class E airspace by 
amending the effective hours to 
coincide with the ATCT hours of 
operation, and establishes a Class E 
surface area during those times the 
ATCT is closed, at Rapid City, SD. 
Controlled airspace extending upward 
from the surface is needed to contain 
aircraft executing instrument approach 
procedures at Rapid City Airport. The 
area will be depicted on appropriate 
aeronautical charts. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. Therefore, this regulation—(1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial munber of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference. 
Navigation (air). 

Adoption of the Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 
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PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 

1. The authority citation for peirt 71 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 

§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10,1998, and effective 
September 16,1998, is amended as 
follows: 

Paragraph 500 Class D airspace. 
Is is is ic 

AGL SD D Rapid City, SD [Revised] 

Rapid City Regional Airport, SD 
(Lat. 44°02'43"N., long. 103°03'27"W.) 

Ellsworth AFB, SD 
(Lat. 44°08'42"N., long. 103°06'13"W.) 

That airspace extending upward from the 
surface to and including 5,700 feet MSL 
within an 4.3-mile radius of the Rapid City 
Regional Airport, SD, excluding the portion 
north of a line between the intersection of the 
Rapid City Regional Airport 4.3-mile radius 
and the Ellsworth AFB, SD, 4.7-mile radius. 
This Class D airspace area is effective during 
the specific dates and times established in 
advance by Notice to Airmen. The effective 
date and time will thereafter be continuously 
published in the Airport/Facility Directory. 
***** 

Paragraph 6004 Class E airspace areas 
designated as an extension to a Class D 
surface area. 
***** 

AGL SD E4 Rapid City, SD [Revised] 

Rapid City Regional Airport, SD 
(Lat. 44°02'43"N., long. 103°03'27"W.) 

Ellsworth AFB, SD 
(Lat. 44°08'42"N., long. 103°06'13"W.) 

Rapid City VORTAC 
(Lat. 43°58'34"N., long. 103 °00'44" W.) 

Ellsworth AFB TACAN 
(Lat. 44°08'20"N., long. 103°06'06" W.) 

That airspace extending upward from the 
surface within 2.6 miles each side of the 
Rapid City VORTAC 155°/335° radials 
extending from the 4.3-mile radius of the 
Rapid City Regional Airport to 7.0 miles 
southeast of the VORTAC and within 2.6 
miles each side of the Ellsworth AFB TACAN 
129° radial, extending from the Ellsworth 
AFB 4.7-mile radius of the airport to 7.0 
miles southeast of the TACAN, excluding 
that airspace within the Radid City, SD, Class 
D airspace area. This Class E airspace area is 
effective during the specific dates and times 
established in advance by Notice to Airmen. 
The effective date and time will thereafter be 

continuously published in the Airport/ 
Facility Directory. 
***** 

Paragraph 6002 Class E airspace areas 
designated as a surface area for an airport. 
***** 

AGL SD E2 Rapid City, SD [New] 

Rapid City Regional Airport, SD 
(Lat. 44°02'43"N., long. 103°03'27" W.) 

Ellsworth AFB, SD 
(Lat. 44°08'42" N., long. 103°06'13" W.) 

Rapid City VORTAC 
(Lat. 43°58'34" N., long. 103°00'44" W.) 

Ellsworth AFB TACAN 
(Lat. 44°08'20" N., long. 103°06'06" W.) 

Within an 4.3-mile radius of the Rapid city 
Regional Airport, SD, excluding the portion 
north of a line between the intersection of the 
Rapid City Regional Airport 4.3-mile radius 
and the Ellsworth AFB, SD, 4.7-mile radius, 
and that airspace extending upward from the 
surface within 2.6 miles each side of the 
Rapid City VORTAC 155°/335° radials 
extending from the 4.3-mile radius of the 
Rapid City Regional Airport to 7.0 miles 
southeast of the VORTAC and within 2.6 
miles each side of the Ellsworth AFB TACAN 
129° radial, extending from the Ellsworth 
AFB 4.7-mile radius of the airport to 7.0 
miles southeast of the TACAN, excluding 
that airspace within the Rapid City, SD, Class 
D airspace area. This Class E airspace area is 
effective during the specific dates and times 
established in advance by Notice to Airmen. 
The effective date and time will thereafter be 
continuously published in the Airport/ 
Facility Directory. 
***** 

Issued in Des Plaines, Illinois on March 2, 
1999. 
David B. Johnson, 

Acting Manager, Air Traffic Division. 

[FR Doc. 99-6139 Filed 3-11-99; 8:45 am] 
BILLING CODE 4910-13-M 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 98-AGL-62] 

Modification of Ciass D Airspace and 
Ciass E Airspace and Estabiishment of 
Ciass E Airspace; Kenosha, Wl 

agency: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 

SUMMARY: This action modifies Class D 
airspace and Class E airspace and 
establishes Class E airspace at Kenosha, 
WI. This action amends the effective 
hours of the Class D surface area and the 
associated Class E airspace to coincide 
with the time of operation of the airport 
traffic control tower (ATCT) at Kenosha 
Regional Airport. This action also' 
establishes a Class E surface area when 

the ATCT is closed. The purpose of 
these actions is to clarify when two-way 
radio commimication with the ATCT is 
required and to provide adequate 
controlled airspace for instrument 
approach procedures when the tower is 
closed. 
EFFECTIVE DATE: 0901 UTC, May 20, 
1999. 
FOR FURTHER INFORMATION CONTACT: 

Michelle M. Behm, Air Traffic Division, 
Airspace Branch, AGL-520, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018, telephone (847) 294-7568. 
SUPPLEMENTARY INFORMATION: 

History 

On Friday, January 15,1999, the FAA 
proposed to amend 14 CFR part 71 to 
modify Class E airspace at Kenosha, WI 
(64 FR 2605). The proposal was to add 
controlled airspace extending upward 
from the surface to contain Instrument 
Flight Rules (IFR) operations in 
controlled airspace during portions of 
the terminal operation and while 
transiting between the enroute and 
terminal environments. 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Class D airspace 
designations are published in paragraph 
5000, Class E airspace areas designated 
as an extensive to a Class D surface area 
are published in paragraph 6004, and 
Class E airspace areas designated as a 
surface area for an airport are published 
in paragraph 6002 of FAA Order 
7400.9F dated September 10,1998, and 
effective September 16,1998, which is 
incorporated by reference in 14 CFR 
71.1. The Class D and Class E airspace 
designations listed in this document 
will be published subsequently in the 
Order. 

The Rule 

This amendment to 14 CFR part 71 
modifies Class D and Class E airspace by 
amending the effective hours to 
coincide with the ATCT hours of 
operation, and establishes a Class E 
surface area during those times the 
ATCT is closed, at Kenosha, WI. 
Controlled airspace extending upward 
from the surface is needed to contain 
aircraft executing instrument approach 
procedures at Kenosha Regional Airport. 
The area will be depicted on 
appropriate aeronautical charts. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 



12256 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

necessary to keep them operationally 
current. Therefore, this regulation—(1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that tliis rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference. 
Navigation (air). 

Adoption of the Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows; 

PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 

1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 

§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10,1998, and effective 
September 16,1998, is amended as 
follows: 

Paragraph 5000 Class D airspace. 
***** 

AGL WI D Kenosha, WI [Revised] 

Kenosha Regional Airport, WI 
(Lat. 42° 35' 45"N., long. 87° 55' 40''W.) 

That airspace extending upward from the 
surface to and including 3,200 feet MSL 
within an 4.1-mile radius of the Kenosha 
Regional Airport. This Class D airspace area 
is effective during the specific dates and 
times established in advance by Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory. 
***** 

Paragraph 6004 Class E airspace areas 
desigi\ated as an extension to a Class D 
surface area. 
***** 

AGL WI E4 Kenosha, WI [Revised] 

Kenosha Regional Airport, WI 

(Lat. 42° 35' 45''N., long. 87° 55' 40''W.) 
Kenosha VOR 

(Lat. 42° 35' 57''N., long. 87° 55' 54''W.) 

That airspace extending upward from the 
surface within 2.4 miles each side of the 
Kenosha VOR 077° radial extending from the 
4.1-mile radius of the Kenosha Regional 
Airport to 7.0 miles northeast of the airport. 
This Class E airspace area is effective during 
the specific dates and times established in 
advance by Notice to Airmen. The effective 
date and time will thereafter be continuously 
published in the Airport/Facility Directory. 
***** 

Paragraph 6002 Class E airspace areas 
designated as a surface area for an airport. 
***** 

AGL WI E2 Kenosha, WI [New] 

Kenosha Regional Airport, WI 
(Lat. 42° 35' 45''N., long. 87° 55' 40''W.) 

Kenosha VOR 
(Lat. 42° 35' 57''N., long. 87° 55' 54''W.) 

Within an 4.1-mile radius of the Kenosha 
Regional Airport, and that airspace extending 
upward from the surface within 2.4 miles 
each side of the Kenosha VOR 077° radial 
extending from the 4.1-mile radius of the 
Kenosha Regional Airport to 7.0 miles 
northeast of the airport. This Class E 
Airspace area is effective during the specific 
dates and times established in advance by 
Notice to Airmen. The effective date and time 
will thereafter be continuously published in 
the Airport/Facility Directory. 
***** 

Issued in Des Plaines, Illinois on March 2, 
1999. 

David B. Johnson, 

Acting Manager, Air Traffic Division. 

[FR Doc. 99-6140 Filed 3-11-99; 8:45 am] 

BILLING CODE 4910-13-M 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[C A 152-0131 FRL-6235-4] 

Approval and Promulgation of 
Implementation Plans; California State 
Impiementation Plan Revision; Kern 
County Air Poilution County District 

agency: Environmental Protection 
Agency (EPA). 
ACTION: Final rule; correction. 

SUMMARY: This action corrects language 
to Title 40 of the Code of Federal 
Regulations that appeared in a direct 
final rule published in the Federal 
Register on December 21,1998. 
EFFECTIVE DATE: This action is effective 
on April 12,1999. 
FOR FURTHER INFORMATION CONTACT: 

Christine Vineyard, Rulemaking Office, 
Air Division, U.S. Environmental 
Protection Agency, Region IX, 75 

Hawthorne Street, San Francisco, CA 
94105, Telephone: (415)744-1197. 
SUPPLEMENTARY INFORMATION: On 
December 21,1998 at 63 FR 70348, EPA 
published a direct final rulemaking 
action approving various sections of the 
California State Implementation Plan 
(SIP). This action contained 
amendments to 40 CFR Part 52, Subpart 
F. The amendments which incorporated 
material by reference into § 52.220, 
Identification of plan, paragraphs 
(24)(vii)(E), (52)(i)(C). 
(67)(iii)(C),(75)(iii), (l01)(ii)(F), and 
(140)(ii)(B) incorrectly identified the 
Valley Basin portion of Kem Coimty as 
being the portion of Kem County within 
which the mles were being deleted from 
the SIP. The Valley Basin portion of 
Kern County resides in the San Joaquin 
Valley Air Basin portion of Kern 
County, and is under the jurisdiction of 
the San Joaquin Valley Unified Air 
Pollution Control District (SJVUAPCD), 
where the mles will not be removed 
until SJVUAPCD replacement rules are 
approved for inclusion in the SIP. 
Therefore, the paragraphs should reflect 
that the Southeast Desert Air Basin is 
the only portion of Kem County being 
deleted from the SIP without 
replacement. This action corrects those 
paragraphs. In addition, paragraph 
(24)(vii)(E) incorrectly stated that, 
“Previously approved on August 22, 
1997 and deleted with replacement Rule 
404.” That paragraph should read, 
“Previously approved on August 22, 
1997 and deleted without replacement 
Rule 404” and is being corrected in this 
action. 

Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 
not a “significant regulatory action” 
and, is therefore not subject to review by 
the Office of Management and Budget. 
In addition, this action does not impose 
any enforceable duty or contain any 
unfunded mandate as described in the 
Unfunded Mandates Reform Act of 1995 
(P.L. 104—4), or require prior 
consultation with State officials as 
specified by Executive Order 12875 (58 
FR 58093, October 28,1993), or involve 
special consideration of environmental 
justice related issues as required by 
Executive Order 12898 (59 FR 7629, 
Febmary 16,1994). 

Because this action is not subject to 
notice-and-comment requirements 
under the Administrative Procedure Act 
or any other statute, it is not subject to 
the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 

Under 5 U.S.C. 801(a)(1)(A) as added 
by the Small Business Regulatory 
Enforcement Fairness Act of 1996, EPA 
submitted a report containing this rule 
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and other required information to the 
U.S. Senate, the U.S. House of 
Representatives and the Comptroller 
General of the General Accounting 
Office prior to publication of this rule in 
today’s Federal Register. This rule is 
not a “major rule” as defined by 5 
U.S.C. 804(2). 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control. Hydrocarbons, 
Incorporation by reference. 
Intergovernmental relations. Ozone, 
Reporting and recordkeeping 
requirements. Volatile organic 
compounds. 

Note: Incorporation by reference of the 
State Implementation Plan for the State of 
California was approved by the Director of 
theFederal Register on July 1,1982. 

Dated; February 11,1999. 

Laura Yoshii, 

Deputy Regional Administrator, Region IX. 

Part 52, chapter I, title 40 of the Code 
of Federal Regulations is amended as 
follows: 

PART 52—[AMENDED] 

1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart F—California 

2. Section 52.220 is amended by 
revising paragraphs (c) (24){vii)(E), 
{c)(52)(i){C), (c)(67){iii)(C). (c)(75)(iii), 
(c)(101)(ii)(F), and (c)(140){ii){B) to read 
as follows: 

§52.220 Identification of Plan. 
•k 1c is if It 

(c) * * * 
(24) * * * 
(vii) * * * 
(E) Previously approved on August 

22,1977 and now deleted without 
replacement for implementation in the 
Southeast Desert Air Basin, Rule 404. 
***** 

(52) * * * 
(f)* * * 
(C) Previously approved on August 

21,1981 and now deleted without 
replacement for implementation in the 
Southeast Desert Air Basin, Rule 414.2. 
***** 

(67) * * * 
(iii) * * * 
(C) Previously approved on July 8, 

1982 and now deleted witliout 
replacement for implementation in the 
Southeast Desert Air Basin, Rule 411.1. 
***** 

(75)* * * 
(iii) Previously approved on August 

21,1981 and now deleted without 

replacement for implementation in the 
Southeast Desert Air Basin, Rule 414.3. 
***** 

(101) * * * 
(ii) * * * 
(F) Previously approved on October 

11,1983 and now deleted without 
replacement for implementation in the 
Southeast Desert Air Basin, Rule 414.4. 
***** 

(140) * * * 
(ii) * * * 
(B) Previously approved on May 3, 

1994 emd now deleted without 
replacement for implementation in the 
Southeast Desert Air Basin, Rule 408. 
***** 

[FR Doc. 99-6177 Filed 3-11-99; 8:45 am] 

BILLING CODE 6560-S0-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 52 and 81 

[ID23-7003; FRL-6237-9] 

Determination That Pre-existing 
National Ambient Air Quality 
Standards for PM-10 No Longer Apply 
to Ada County/Boise; State of Idaho 

agency: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) has determined that the 
national ambient air quality standards 
(NAAQS) for particulate matter with an 
aerodynamic diameter less than or equal 
to a nominal 10 micrometers (PM-10) 
that existed before September 16, 1997, 
shall no longer apply to the Northern 
Ada County/Boise, Idaho area and EPA 
is revoking the nonattainment 
designation associated with those 
standards. The State of Idaho has 
satisfied the requirements of the Clean 
Air Act (CAA) as well as EPA’s 
regulations and Guidance for 
Implementing the 1-Hour Ozone and 
Pre-existing PM-10 NAAQS dated 
December 29,1997. 
DATES: Effective Meuch 12,1999. 
ADDRESSES: Copies of the State’s request 
and other information supporting this 
action are available for inspection 
during normal business hours at the 
following locations: EPA, Office of Air 
Quality (OAQ-107), 1200 Sixth Avenue, 
Seattle, Washington 98101, and State of 
Idaho, Division of Environmental 
Quality, 1410 N. Hilton, Boise, Idaho 
83720. 
FOR FURTHER INFORMATION CONTACT: 

Rindy Ramos, EPA, Office of Air Quality 

(OAQ-107), 1200 Sixth Avenue, Seattle, 
Washington, 98101, (206) 553-1743. 
SUPPLEMENTARY INFORMATION: 

I. Background 

On July 18,1997, EPA revised the 
primary and secondary NAAQS for 
particulate matter (PM) by establishing 
annual and 24-hour standards for 
particulate matter with an aerodynamic 
diameter less than or equal to a nominal 
2.5 micrometers (PM-2.5) and by 
changing the form of the existing 24- 
hour PM-10 standard. The existing 
annual PM-10 standard was retained: • 
however, for the revised PM NAAQS, 
the requirement to correct the pressure 
and temperature of measured 
concentrations to standard reference 
conditions was removed. As noted in 
the preamble to the final rule 
promulgating the revised PM NAAQS, 
those revisions may potentially affect 
the effective stringency of the annual 
standard. These new standards became 
effective September 16,1997. See 61 FR 
65638 (Dec. 13,1996) and 62 FR 38652 
(July 18,1997). 

EPA has developed guidance to 
ensure that momentum is maintained by 
States in their current air programs 
while moving toward developing their 
plans for implementing the new 
NAAQS. This document entitled 
Guidance for Implementing the 1-Hour 
Ozone and Pre-Existing PMIO NAAQS, 
dated December 29,1997, also reflects a 
July 16,1997, memorandum issued to 
Administrator Browner by President 
Clinton on implementation of the new 
standards. An additional document 
entitled Re-Issue of the Early Planning 
Guidance for the Revised Ozone and 
Particulate Matter (PM) National 
Ambient Air Quality Standards 
(NAAQS) dated June 16,1998 outlines 
a process for States to review the 
adequacy of their existing CAA section 
110 state implementation plans (SIPs) 
for purposes of implementing the new 
PM standards. 

To provide for an effective transition 
from the pre-existing to the revised PM 
NAAQS, the effective date of the 
revocation of the PM-10 NAAQS in 
effect before September 16,1997, was 
delayed so that the existing standards 
and associated provisions would 
con-inue to apply for an interim period. 
See 62 FR 38701. EPA, therefore, 
developed interim implementation 
guidance that provides for the 
continued applicability of the pre¬ 
existing PM-10 NAAQS until certain 
criteria are met. The duration of the 
interim period depends on when the 
area in question has met the 
requirements for revocation. 
Specifically, in 40 CFR 50.6(d), and the 
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guidance document entitled. Guidance 
for Implementing the 1-Hour Ozone and 
Pre-Existing PMlO NAAQS, dated 
December 29,1997, EPA outlines the 
necessary requirements that areas, 
which are attaining the pre-existing 
PM-10 NAAQS at promulgation of the 
new stfmdards, must meet in order to 
have the pre-existing PM-10 NAAQS 
revoked. Those documents outline three 
conditions for revocation of the pre¬ 
existing PM-10 NAAQS which are 
applicable to the Northern Ada County/ 
Boise, Idaho area: (1) An area must have 
1994-96 air quality data that shows 
attainment of the pre-existing PM-10 
standard as of the date that the standard 
was revised; (2) the State must have an 
EPA-approved SEP for the area that 
includes all control measures that were 
adopted and implemented at the State 
level to meet the pre-existing PM-10 
NAAQS: and (3) &e State must have a 
section 110 SIP for the area that 
provides adequate authority and 
resources to implement the revised PM¬ 
lO and the new PM-2.5 standards. As 
further explained in the EPA guidance 
document entitled, Re-Issue of the Early 
Planning Guidance for the Revised 
Ozone and Particulate Matter (PM) 
National Ambient Air Quality 
Standards (NAAQS), dated June 16, 
1998 the EPA believes that, for initial 
planning piuq)oses, an adequate section 
110 SIP must enable the State to 
develop an infrastructure to implement 
the new PM standards by identifying 
and/or establishing the authority and 
adequate resources to: (1) Develop an 
accurate, complete, and comprehensive 
emissions inventory; (2) develop, 
deploy, and operate the PM monitoring 
network; and (3) perform modeling. 
Once a State submits a request for 
revocation that meets the conditions 
described earlier, and certifies that it 
has met the requirements stated above, 
EPA will take action to revoke the pre¬ 
existing PM-10 standards and the 
designation for the relevant area. Once 
EPA takes action on the State’s request 
for revocation, the pre-existing PM-10 
standards emd the section 107 PM-10 
designation for that area will no longer 
apply. This is because the PM-10 
standards that are related to the cmrent 
section 107 PM-10 designation for the 
area would no longer exist.* 

' Section 107(d)(1) of the Act establishes the 
requirements for making designations for areas 
when a NAAQS is promulgated or revised. These 
are designations of nonattainment, attainment and 
unclassifiable. The provision requires States to 
make recommendations to EPA concerning the 
designation of areas in the State within 1 year after 
promulgation of a new or revised NAAQS (i.e., by 
July 1998). The EPA is then required to designate 
areas across the country no later than 2 years 
following the promulgation of the NAAQS. The 

On July 24,1998, the State of Idaho 
submitted air quality data to EPA for the 
years 1994-1996 for the Northern Ada 
Coimty/Boise nonattainment area 
demonstrating that the area met the PM¬ 
lO standards that w'ere in effect prior to 
September 16,1997. The submission 
included a request that EPA determine 
that the pre-existing PM-10 NAAQS no 
longer apply to that area. Idaho also 
requested that the CAA section 107 
nonattainment area designation for the 
Northern Ada County/Boise area be 
revoked. 

EPA evaluated Idaho’s request in 
accordance with the above guidance and 
regulation. As a result, on October 26, 
1998, EPA published a Federal Register 
action proposing to approve Idaho’s 
request to revoke the PM-10 standard in 
effect before September 16,1997 for the 
Northern Ada County/Boise area (63 FR 
57086). The October 26,1998, action 
also indicated that anyone wishing to 
comment on EPA’s proposed action 
should do so by November 25,1998. 

Dming the comment period, 135 
parties commented on the proposed 
revocation action. Of the 135 
commenters, 123 opposed and 12 
supported EPA’s proposed action. A 
number of additional comments were 
received after the comment period 
closed. There were no comments 
concerning EPA’s proposal to reformat 
Idaho’s 40 CFR 81.313 table for PM-10 
designations to more accmately reflect 
the designation status of the areas 
within each of Idaho’s Air Quality 
Control Regions. EPA has thoroughly 
considered the comments in 
determining the appropriate action 
concerning Idaho’s request for 
revocation. A summary of EPA’s review 
of the comments is presented in the 
“Response to Public Comments’’ section 
below. 

EPA is approving Idaho’s request that 
the PM-10 NAAQS that existed before 
September 16,1997, no longer apply to 
the Northern Ada County/Boise area, 
and is revoking the nonattainment 
designation associated with those 
standards. The following is a review of 
the comments received on the proposed 
action. 

II. EPA Response To Public Comments: 

The following discussion summarizes 
and responds to the significant 

EPA may extend the time period for maldng these 
designations by up to 1 additional year if the 
Agency laclcs sufficient information to make the 
designations in the 2-year timeframe. Therefore, 
EPA is required to m^e area designations in 
accordance with the revised PM-10 NAAQS no 
later than July 2000. As indicated in EPA guidance, 
the designations will be based on the most recent 
3 consecutive years of air quality data from Federal 
reference or equivalent method monitors. 

comments which were received 
concerning the Federal Register 
document proposing revocation of the 
section 107 PM-10 NAAQS for 
Northern Ada County/Boise, Idaho 
published on October 26,1998 (63 FR 
57086). 

Comment: A ninnber of commenters 
claim, generally, that revocation of the 
1987 PM-10 NAAQS, as proposed by 
EPA, does not satisfy the criteria in 
section 107(d)(3)(E) of the CAA for 
terminating an area’s nonattainment 
designation, and that nothing in the 
NAAQS promulgation notice, which 
established the revocation criteria, 
purported to modify or revise that 
Section. Specifically, commenters, 
representing environmental 
organizations, state that the Act does not 
authorize EPA to treat the revocation 
request from the Governor of Idaho as 
being exempt from the requirements of 
section 107(d)(3)(E) as a whole and, 
thereby, avoid part D requirements, 
such as conformity. Comments were 
also received which state that the area’s 
airshed is already at capacity for 
particulate matter, as recent modeling 
by IDEQ demonstrates, and EPA has 
made no finding that “the 
improvements in air quality is due to 
permanent and enforceable reductions 
in emissions” as required by section 
107(d)(3)(E)(iii) of the CAA. Finally, 
commenters stated that there is no 
maintenance plan proposed by Idaho or 
approved by EPA as required by 
sections 107(d)(3)(E)(iv) and 175A as a 
prerequisite for removing the 
nonattainment designation, and that it 
appears that Ada Covmty cannot 
maintain its cmrent “clean” air quality. 

Response: The EPA’s authority for 
this action is based on the regulatory 
provisions adopted when it 
promulgated the revised PM-10 NAAQS 
in July 1997. 62 FR 38652. Those 
regulations, codified in 40 CFR 50.6(d), 
provide that the pre-existing PM—10 
standards will no longer apply to an 
area attaining those standards as of 
September 16,1997, once EPA approves 
a State Implementation Plan (SIP) 
applicable to the area containing all 
PM-10 control measmes adopted and 
implemented by the State prior to 
September 16,1997, and a section 110 
SEP implementing tbe PM standards 
published on July 18,1997. The 
preamble to the PM NAAQS revision 
stated that, “to provide for an effective 
transition” from the existing to the 
revised PM-10 NAAQS, the effective 
date of the revocation of the PM-10 
NAAQS in effect before September 16, 
1997, was delayed so that the pre¬ 
existing PM-10 NAAQS, and associated 
provisions, “will continue to apply for 
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an interim period” until the criteria 
described above are met. 62 FR 38701. 
The EPA believes that these are the only 
criteria that may be applied in this 
rulemaking, and that they have been 
satisfied in the case of the Ada County/ 
Boise, Idaho area. This approach to 
revocation of the pre-existing PM-10 
standards is also emphasized in the 
memorandum from President Clinton to 
EPA Administrator Browner outlining a 
strategy for implementing the revised 
PM and ozone NAAQS that was 
published on the same day as the 
revised NAAQS. 62 FR 38421, 38428- 
38429 (July 18.1997). Additionally, 
when EPA promulgated the regulation, 
on which today’s action is based, EPA 
explicitly stated that it was not 
requiring approval of attainment 
demonstrations or maintenance plans as 
a prerequisite to its determination that , 
the pre-existing PM-10 NAAQS no 
longer applies. 62 FR 38701. In essence, 
the commenters’ complaint, properly 
viewed, does not relate to the action 
being taken at this time, but relates to 
the regulatory provision on which this 
action is based. That regulation was 
promulgated in July 1997 and presented 
the appropriate opportunity for 
commenters to raise these issues. See 
section 307(b)(1) of the Act. Moreover, 
EPA is not bound to follow the 
provisions-of section 107(d)(3)(E) when 
a NAAQS has been revised, and the 
NAAQS on which a nonattainment 
designation was based has been 
replaced by a new NAAQS, the 
implementation for which will 
supersede the implementation of the old 
NAAQS. Therefore, since the action 
being taken by EPA is not based on 
section 107(d)(3)(E) and its attendant 
provisions, which Eire applicable only 
when an area is being redesignated to 
attainment, it was not necessary for the 
Agency to “modify or revise” that 
section, as certain commenters allege. It 
is also not necessary for EPA to 
determine that improvements are due to 
permanent and enforceable reductions 
in emissions. As for the fact that certain 
areas will no longer be subject to 
conformity, that is a consequence of the 
conformity provisions of the statute, 
which make it applicable only to areas 
that are designated nonattainment or 
that have maintenance plans approved 
under section 175A. Such a result is not 
arbitrary or capricious nor an abuse of 
discretion on EPA’s part. It should be 
understood, however, that any areas 
that, pursuant to applicable EPA 
regulations, are determined to violate 
the revised PM-10 NAAQS will be 
designated nonattainment for that 
NAAQS and become subject to the Act’s 

nonattainment requirements, including 
conformity, at that time. This would 
include areas for which requests for 
revocation of the pre-existing PM-10 
NAAQS are approved by EPA. 

Comment: EPA received many 
comments stating that the local 
meteorological conditions render the 
last three years of ambient monitoring 
data unrepresentative. These comments 
suggest that the reason the Northern 
Ada County area has not had monitored 
violations of the PM-10 NAAQS in the 
past three years is because tbe area has 
not experienced its usual wintertime 
inversion weather conditions. They 
state that a lack of monitored violations 
in a period during which critical 
weather conditions have not occurred is 
not sufficient evidence for EPA to 
conclude that attainment has been 
reached in the area. For this reason, 
commenters question whether the area 
will be able to continue to attain the 
pre-existing PM-10 NAAQS during the 
interim period before designations are 
made for the revised PM-10 standard in 
July 2000. Commenters further state that 
the presence of mobile source 
emissions, the cumulative impacts of 
smoke and particulate matter from 
agricultural sources, as well as other 
particulate matter emissions may cause 
the Northern Ada County area to violate 
the pre-existing NAAQS if revocation of 
the pre-existing standard occurs. 

Response: As discussed in the 
preamble to the PM NAAQS revisions of 
July 18,1997, EPA is not requiring an 
approval of attainment demonstrations 
or maintenance plans for the current 
PM-10 NAAQS. For the purpose of 
revoking the pre-existing PM-10 
NAAQS, EPA is requiring that the State 
has a SIP approved by EPA in place 
which contains the PM-10 control 
measures that were adopted and 
implemented at the State level, and 
which were responsible for bringing the 
area into attainment of the pre-existing 
PM-10 standards. EPA also requires that 
the State certify, i.e., provide the 
necessary information to assure EPA, 
that the section 110 SIP for the area 
contains adequate resources as well as 
the legal authority needed to implement 
the revised PM-10 and the new PM-2.5 
NAAQS. See 40 CFR 50.6(d). 

EPA believes that the State of Idaho 
has met the requirements for revocation 
of the pre-existing PM-10 NAAQS, 
pursuant to 40 CFR 50.6 (d), as well as 
EPA guidance related to revocation, for 
the following reasons: (1) The State has 
submitted air quality data for 1994-1996 
which demonstrates that the area is 
attaining the pre-existing PM-10 
NAAQS that were in effect prior t? 
September 16, 1997. Air quality drta for 

the area also indicates that the area has 
not measured an exceedance of the pre¬ 
existing NAAQS during this time 
period. (The highest 24-hour value 
recorded during calendar years 1994 to 
1996 was 131 |Xg/m3, which is 
significantly below the pre-existing 
standard of 150 pg/m3. The highest 
annual-average for the area was 41.2 pg/ 
m3 which is below the pre-existing 
standard of 50 |ig/m3.); (2) The State has 
an approved peirt D, PM-10 SIP in place 
for the area (See 59 FR 48582 and 61 FR 
27019) which includes all PM-10 
control measures that were adopted and 
implemented at the State level to meet 
the pre-existing PM-10 NAAQS; (3) In 
Idaho’s July 24, 1998, request for 
revocation, the State provided 
information demonstrating to EPA that 
it has the legal authority and resources 
in its current section 110 SIP needed for 
purposes of implementing the revised 
PM-10 NAAQS and the new NAAQS 
for PM-2.5. 

Many commenters believe that the 
last three years of meteorological data is 
not representative of the kinds of 
weather typically experienced in the 
Boise area in the past. EPA believes, 
however, that the method for calculating 
whether an area is violating or attaining 
the PM-10 NAAQS considers such 
variations. Pursuant to 40 CFR part 50, 
appendix K, sections 2.1 and 2.2, the 24 
hour and the annual standards for the 
pre-existing PM-10 standard are 
attained when the expected exceedances 
per year, at each monitoring site in an 
area, is less than or equal to one. In the 
simplest case, the number of expected 
exceedances at a given site is 
determined by recording the number of 
exceedances in each calendar year and 
then averaging them over the period of 
the last 3 most recent calendar years. 
The requirement to average 3 successive 
yearly results is designed to account for 
the random nature of meteorological 
conditions that affect the formation and 
dispersion of particles in the 
atmosphere. If, for example, only one 
year is considered, the compliance 
determination may be dependent on 
data results for a year with unusually 
adverse or unusually favorable weather 
conditons. Hence, the standard is 
designed to reduce the problem of year- 
to-year variability by averaging 3 years 
of data. See 52 FR 24634, 24640 (July 1, 
1987). 

Moreover, while EPA’s revocation 
policy only requires consideration of 
ambient air quality data for the years 
1994 through 1996, it is important to 
recognize that the Northern Ada 
County/Boise Area has not had an 
exceedance of the pre-existing NAAQS * 
since January 7,1991, all the way to the 
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present. Additionally, Boise’s 1991 
attainment plcm used worst-case 
meteorological data to determine the 
appropriate PM-10 control measures for 
the area. These are the control measures 
that have been relied on and 
implemented in the area, and that have 
allowed the area to attain the pre¬ 
existing PM-10 NAAQS. Although, EPA 
agrees that the area’s recent weather 
characteristics are different from past 
patterns, EPA also believes it should be 
recognized that those differences, i.e., 
the lack of severe and prolonged 
wintertime inversions, have been a fact 
for at least eight years now. 
Consequently, EPA believes that all 
these factors provide a sufficient basis to 
determine, consistent with the 
revocation criteria in 40 CFR 50.6(d), 
that the area has attained the pre¬ 
existing PM-10 standards. 

Comment A number of comments 
were received regarding the issue of 
conformity. Several commenters stated 
that the State’s request, and the 
proposed approval of the revocation 
avoids the conformity requirements 
established under section 176(c) of the 
CAA. Other commenters, representing 
environmental organizations, claim that 
the motor vehicle emissions budget, that 
is adopted by the State as part of the SIP 
and, they argue, is implemented through 
the conformity program, is a control 
measure that effectively requires motor 
vehicle emissions in the nonattainment 
area to be capped at levels specified in 
the SIP. The commenters believe that 
without conformity the State cannot 
ensure that motor vehicle emissions will 
not increase over time as a result of 
population and growth in vehicle miles 
traveled (VMT). Given this, the 
commenters argue that (1) the State 
Ccumot satisfy EPA’s requirement that 
all measures implemented before 
September 1997 will continue to be 
implemented, and (2) EPA cannot find 
that the remaining measiues in the SIP 
provide for attainment and 
maintenance, as required by section 
110. 

Response: As stated in previous 
responses, EPA is not requiring States, 
under its transition policy, to 
demonstrate attainment and 
maintenance of the PM-10 NAAQS that 
are being replaced by revised PM-10 
NAAQS. Additionally, while EPA 
agrees with the commenters about the 
basic purpose of motor vehicle emission 
budgets in SIPs, EPA does not agree 
with the characterization of the role 
served by conformity in relation to those 
budgets and the SIP in general. EPA 
believes the conformity provisions of 
the Act demonstrate that conformity is 
a process which requires the 

establishment of procedures or 
techniques by EPA and States to ensure 
that emissions-generating activity on the 
part of Federal agencies does not 
undermine the air quality reduction or 
attainment goals of the SIP. Section 
176(c)(4)(C) of the Act makes this clear 
by saying that SIPs must include 
“criteria and procedures for assessing 
the conformity of any plan, program, or 
project subject to the conformity 
requirements of this subsection.’’ 
Conformity is demonstrated by showing 
that the emissions from the Federal 
action fall within the emissions budget 
or emissions reduction targets 
established in the SIP. And, until such 
a showing is made, the Federal action 
may not proceed. But, while conformity 
operates to constrain Federal activity 
that is inconsistent with the SIP 
emissions budgets or emissions 
reductions targets, the budgets 
themselves are established and enforced 
through the SIP, not by the conformity 
program. Therefore, while the 
conformity requirements may force 
adjustments to the SIP in order to allow 
a Federal action to proceed, such as 
requiring the adoption of offsetting 
emissions, the conformity program does 
not itself directly control emission rates, 
nor is it the sole determinant of whether 
a State can attain or maintain a NAAQS. 

Finally, once this final action 
becomes effective, the pre-existing PM- 
10 NAAQS and associated designation 
for Northern Ada County, in effect 
before September 16,1997, will no 
longer apply. Hence, at that time, any 
requirements of the Act that are 
associated with those standards and 
designation, including conformity 
requirements, will no longer have any 
validity as well. 

Comment Commenters representing 
several environmental organizations 
indicate that the major source 
preconstruction review programs, and 
other control programs of the Act, are 
tied directly to area designations and 
that EPA is not free to “carve out huge 
exemptions that could allow major new 
sources of PM to be built without any 
air quality review because they are 
located in an area without a designation 
for PM.” 

Response: EPA agrees that the 
preconstruction review requirements of 
the Act, including the part D 
nonattainment new source review (NSR) 
and prevention of significant 
deterioration (PSD) requirements, are 
tied to the section 107 area designations. 
However, it is incorrect for the 
commenters to conclude that the 
revocation of area designations for PM- 
10 will result in the lack of a permit 
review for major sources of PM-10. 

While it is true that the nonattainment 
NSR requirements will no longer apply 
with respect to PM-10 in an area where 
the PM-10 nonattainment designation is 
revoked, certain PSD requirements will 
apply instead with respect to PM-10. 

It is important to recognize that there 
are differences in the way that the two 
major source preconstruction review 
programs are tied to the section 107 area 
designations. The nonattainment NSR 
requirements under part D of the Act are 
tied directly to the designation of 
nonattainment on a pollutant-specific 
basis. That is, a new source proposing 
to locate in a nonattainment area for 
PM-10, for example, would be required 
to undergo nonattainment NSR for 
emissions of PM-10 emitted in major 
amounts. The same sovuce would not be 
subject to nonattainment NSR for other 
pollutants unless (1) the area were 
designated nonattairunent for the 
pollutant, and (2) the soturce would emit 
the pollutant in major amounts. Under 
PSD, a proposed source locating in an 
area designated attainment or 
unclassifiahle for any pollutant is 
subject to review for any pollutemt 
subject to regulation vmder the Act 
which will be emitted in major amounts 
and for any other pollutant which will 
be emitted in significant amounts, as 
long as the area is not designated 
nonattainment for such pollutant. 
Consequently, when a proposed source 
will emit PM-10 in significant amounts 
in an area designated attainment for 
SO2, for example, the source must 
imdergo PSD review for PM-10 if the 
source will also emit another pollutant 
in major amounts. Since, as a result of 
this action, the Northern Ada County/ 
Boise, ID area is not designated 
nonattainment for PM-10, PM-10 
emissions are subject to certain PSD 
requirements, even though the area is 
currently undesignated with respect to 
PM-10. This is EPA’s interpretation of 
the PSD applicability provisions under 
40 CFR 51.166(0(2), (i)(3), and (i)(5), 
and 40 CFR 52.21(i)(2), (i)(3), and (i)(5). 
Since the Northern Ada County/Boise, 
ID area has existing designations for the 
other NAAQS (i.e., other than for 
particulate matter), new major sovuces 
(of any of those pollutants) that emit 
PM-10 in significant amounts will be 
subject to the appropriate PSD 
requirements. (See response below.) 

Comment: Commenters state that 
EPA’s proposed action fails to ensure 
that the Prevention of Significant 
Deterioration (PSD) increments for PM- 
10, along with an acciurate baseline, will 
continue to apply. 

Response: EPA acknowledges that in 
its notice proposing to revoke the PM- 
10 nonattainment area designation for 
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the Northern Ada County/Boise area, 
EPA indicated that the PSD permitting 
requirements would continue to apply 
but did not explain how it would ensure 
the implementation of the PM-10 
increments in those areas. Following its 
proposal, EPA concluded that in the 
absence of a designation pursuant to 
section 107 of the Act, there is no basis 
for establishing the baseline date and 
baseline area in association with the 
applicable PSD increment. This arises 
from the fact that the existing 
definitions associated with the PSD 
increments, as contained in the PSD 
regulations in parts 51 and 52 of the 
Code of Federal Regulations, explicitly 
tie the “baseline dates” and “baseline 
area” for the increments to the section 
107 area designation on a pollutant- 
specific basis. See, e.g., 40 CFR 
52.21(b)(14) and (15). Thus, the 
comments are correct that, upon 
revocation of the pre-existing PM-10 
NAAQS and associated nonattainment 
designation for areas like the Northern 
Ada County/Boise area that were 
designated nonattainment for PM-10, 
the PM-10 increments will not apply 
unless and until the area is designated 
attainment or unclassifiable for the 
revised PM-10 NAAQS. 

EPA understands the commenters’ 
concerns with the inapplicability of the 
PM-10 increments to such areas in the 
period immediately following 
revocation of the pre-existing PM-10 
NAAQS. (The commenters referred to 
“continuing” applicability of the 
increments, but EPA assumes that their 
concern applies even for nonattainment 
areas, like the Northern Ada County/ 
Boise area, in which the increments did 
not apply previously because of the 
nonattainment designation.) However, 
EPA believes that it would not be 
appropriate to delay revocation of the 
pre-existing PM-10 NAAQS, or 
otherwise attempt to create attainment 
or unclassifiable PM-10 designations 
that would apply to areas like Boise 
upon revocation of that NAAQS, in 
order to trigger applicability of the PM- 
10 PSD increments to such areas. EPA 
will be promulgating designations for 
the revised PM-10 NAAQS a little over 
a year fi’om now. Those designations 
will trigger the applicability of 
appropriate PM-10 permitting 
requirements, including the PSD 
increments for areas designated 
attainment or unclassifiable for those 
standards. EPA believes that the other 
PSD requirements described in the 
response above—e.g., requirements to 
prevent emissions increases that would 
cause or contribute to a NAAQS 
violation and to apply best available 

control technology (BACT) for sources 
that are major for another pollutant and 
emit PM-10 in significant amounts— 
should be sufficient to protect air 
quality in this short interim period 
between revocation of the pre-existing 
PM-10 NAAQS and the promulgation of 
designations under the revised PM-10 
NAAQS . 

Comment: Commenters state that 
EPA’s guidance and transitional policies 
do not actually promote their stated 
objectives and are inconsistent with the 
Act and administrative law, and 
requests that EPA revamp its national 
guidance concerning revocation of the 
1987-PM-lO NAAQS. 

Response: EPA believes that the 
policies reflected in the revocation 
provisions of the 1997 PM NAAQS rule 
and subsequent guidance dociunents do 
promote EPA’s objective of ensuring 
that “momentum is maintained by states 
in their current air programs while 
moving toward developing their plans 
for implementing the new NAAQS.” See 
63 FR 57087. Under EPA’s approach, 
areas like and including the Northern 
Ada County/Boise area will not be able 
to adopt SIP revisions that would 
interfere with meeting the revised PM- 
10 NAAQS. EPA is requiring that all 
control measures which were adopted 
and implemented and resulted in 
attainment of the NAAQS be included 
in the SIP. Any subsequent attempt to 
remove these measures would be subject 
to all requirements for SIP revisions. 
(See section 110(1).) Moreover, as stated 
above, most major new stationary source 
growth will be allowed only if the 
emissions are controlled to BACT levels 
and would not cause or contribute to 
NAAQS violations. EPA believes the 
retention of the SIP control measures 
that brought these areas into attainment, 
and application of these PSD 
requirements, is sufficient to maintain 
momentum in these states’ current 
programs in the short period until the 
air quality planning requirements 
applicable upon designation for the 
revised PM-10 NAAQS are triggered. 

Comment: Commenters expressed 
concern that the proposed revocation 
fails to recognize that the action will 
allow the State to make decisions for 
new federally-funded highway projects 
to proceed, which will encourage the 
use of more single occupancy vehicles 
and result in an increase of PM-10 
emissions, instead of spending money 
on projects that would reduce pollution. 

Response: EPA recognizes that 
revoking the pre-existing PM-10 
standard and removing the 
nonattainment designation for the Ada 
County/Boise Area, among other things, 
will allow for federal funding of a 

number of highway projects in the area. 
However, EPA’s decision is based on its 
determination that the criteria for 
revo^tion set forth in 40 CFR 50.6(d) 
have been met by the State of Idaho. It 
should be kept in mind that, as 
previously discussed, the current SIP 
and the controls it imposes on emission 
levels for source categories throughout 
the area, will remain in place after the 
standard is revoked and Boise is no 
longer designated a nonattainment cU’ea 
for the pre-existing PM-10 standard. 
Finally, under the Act, it is the State, 
and not EPA, that has the primary 
authority and responsibility to 
determine how to best manage and 
control the air resources within the 
State, including decisions on how to 
address anticipated increases in vehicle 
emissions. 

Comment: Commenters claim that, at 
the local level, there was inadequate 
opportunity, and in some cases the 
public was discouraged, even 
intimidated, firom participating or 
commenting on the request for 
revocation. The comments also state 
that the public was not sufficiently 
aware of the revocation request, or the 
related effects of the revocation action, 
in a timely manner, to be able to have 
a voice in the debate about the request. 
It was also said that an Ada Plaiming 
Association (APA) letter, dated 
November 13,1998, supporting early 
revocation, was approved at an APA 
executive committee meeting, and not a 
meeting of the full APA board, a 
procedure not authorized under APA 
bylaws. 

Response: The Agency believes that 
any deficiencies in the State or local 
process should be addressed at the State 
or local level. The Agency believes, 
however, that the comment process it 
undertook when considering the State’s 
revocation request did afford 
meaningful public review. The action 
being taken by EPA today is based upon 
a revocation request received from 
Idaho’s Division of Environmental 
Quality (DEQ). The mode of submission 
was consistent with similar air quality- 
related submissions made by the State 
of Idaho. The proposal for this action 
was published in the Federal Register 
on October 26,1998. 63 FR 57086. 
EPA’s proposed action on this matter 
served to formally put the public on 
notice concerning the revocation 
request, and also served to invite public 
comment. In response to the Federal 
Register document, EPA received over 
130 comments expressing a variety of 
viewpoints on all aspects of the 
revocation and its effect. Consequently, 
EPA believes that its actions and the 
public response both demonstrate that 
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ample opportunity for public comment 
has been provided, and therefore EPA 
will not be reopening the comment 
period for this action. EPA appreciates 
the interest that the public has shown 
concerning issues involving air quality 
in the Northern Ada County/Boise area 
and encourages continued involvement 
in the public process. 

Comment: Comments were received 
expressing medical concerns regarding 
the relationship between potential 
deterioration of PM-10 air quality and 
enumerated respiratory illnesses. These 
comments also cited recent articles by 
the American Lung Association 
concerning increases in respiratory 
deaths and diseases, that are 
attributable, in part, to elevated PM-10 
levels. Based on the modeling forecasts 
in the Ada Planning Association’s 
study, the commenters appear to believe 
that revocation of the pre-existing PM- 
10 standards would eliminate existing 
protections and result in a de facto 
worsening of air quality in the Boise 
area, particularly if coupled with 
inversion episodes. Indeed, they state 
that the revocation action would be a 
significant setback for the protection of 
human health, environmental air 
quality, and quality of life. 

Response: EPA agrees that elevated 
levels of particulate matter are linked to 
aggravated respiratory and 
cardiovascular effects and contribute to 
illnesses among the members of the 
public. Indeed, it is evidence of this 
very nature that prompted the Agency to 
promulgate the revisions it made to the 
PM standards. Today’s action will result 
in the revocation of the pre-existing 
PM-10 standards, which have been 
replaced by new PM standards. Thus, 
the action being taken today by EPA is 
not intended to and does not eliminate 
the air quality gains made through 
implementation of the pre-existing PM- 
10 NAAQS. To the contrary, it requires 
the State to consolidate in its SIP and 
continue implementing the control 
measures that allowed the area to 
monitor attainment of those standards. 
As noted earlier, under EPA’s transition 
policy it is a pre-condition to revocation 
that the area demonstrate with air 
quality data from 1994-96 that it is 
currently attaining the pre-existing PM- 
10 NAAQS and has a fully-approved SIP 
in place. Idaho has satisfied these 
conditions with respect to the Northern 
Ada County/Boise area. The area is 
implementing and, even after 
revocation, will continue to implernent 
its federally-approved part D SIP. Also, 
the PM-10 controls associated with the 
pre-existing NAAQS, that resulted in air 
quality data which shows attainment of 
that NAAQS, will remain in place. It is 

EPA’s belief that continued 
implementation and enforcement of the 
existing control measures will assure 
continued protection of the public 
health during the transition towards 
implementation of the revised PM-10 
NAAQS. 

Comment: One commenter indicated 
that the modified standard would adjust 
emission levels based on 24-hour 
averages in lieu of the instantaneous 
measurements which are currently 
employed. 

Response: EPA is unclear about what 
the precise nature of the commenter’s 
concern is, and does not understand 
what types of instantaneous 
measurements for PM-10 are being 
referred to by the commenter. NAAQS 
PM monitors are not designed for 
instantaneous measurements. The pre¬ 
existing PM-10 NAAQS, the revised 
PM-10 NAAQS, and the new PM-2.5 
NAAQS are all based on 24-hour 
averages. Particulate matter data is 
collected for a 24-hour period with EPA- 
approved monitors. The collected data 
is then averaged over that 24-hour 
period and compared to the 24-hour PM 
standard by EPA to make regulatory 
determinations. 

Comment: Commenters stated that 
EPA should not revoke the PM-10 
standards in Idaho unless they plan to 
do the same nationwide, and that a bad 
precedent would be set by the 
revocation. 

Response: Even though the timing 
will vary, EPA will act to revoke the 
pre-existing PM-10 NAAQS for other 
PM-10 areas, since those standards have 
been replaced by new PM standards. 
Requests for revocation must be 
initiated by the State, which must also 
satisfy EPA that the requirements for 
approval of such requests, as set forth in 
40 CFR 50.6(d), have been met. 

III. Final Action 

EPA is approving Idaho’s request and 
by this final action is determining that 
the PM-10 NAAQS that existed before 
September 16,1997, will no longer 
apply to the Northern Ada County/Boise 
area. EPA is also revoking the 
nonattainment designation associated 
with those standards. Once this action 
becomes effective, among other things, 
the conformity provisions of section 
176(c) of the Act and the part D PM-10 
nonattainment new source review 
requirements, will no longer apply for 
the Northern Ada County/Boise area. 

rv. Administrative Requirements 

A. Executive Order 12866 

The Office of Management and Budget 
(0MB) has exempted this regulatory 

action from Executive Order (E.O.) 
12866, Regulatory Planning and Review. 

B. Executive Order 12875 

Under Executive Order 12875, 
Enhancing the Intergovernmental 
Partnership, EPA may not issue a 
regulation that is not required by statute 
and that creates a mandate upon a State, 
local or tribal government, unless the 
Federal Government provides the funds 
necessary to pay the direct compliance 
costs incurred by those governments, or 
EPA consults with those governments. If 
EPA complies by consulting, Executive 
Order 12875 requires EPA to provide to 
the Office of Management and Budget a 
description of the extent of EPA’s prior 
consultation with representatives of 
affected State, local and tribal 
governments, the nature of their 
concerns, copies of any written 
communications fiom the governments, 
and a statement supporting the need to 
issue the regulation. In addition. 
Executive Order 12875 requires EPA to 
develop an effective process permitting 
elected officials and other 
representatives of State, local and tribal 
governments to provide meaningful and 
timely input in die development of 
regulatory proposals containing 
significant unfunded mandates. 

Today’s rule does not create a 
mandate on State, local or tribal 
governments. The rule does not impose 
any enforceable duties on these entities. 
Accordingly, the requirements of 
section 1(a) of Executive Order 12875 do 
not apply to this rule. 

C. Executive Order 13045 

Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997), 
applies to emy rule that: (1) is 
determined to be economically 
significant as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

EPA interprets Executive Order 13045 
as applying only to those regulatory 
actions that are based on health or safety 
risks, such that the analysis required 
under section 5-501 of Ae Order has 
the potential to influence the regulation. 
This rule is not subject to Executive 
Order 13045 because it does not involve 
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decisions intended to mitigate 
environmental health or seifety risks. 

D. Executive Order 13084 

Under Executive Order 13084, 
Consultation and Coordination with 
Indian Tribal Governments, EPA may 
not issue a regulation that is not 
required by statute, that significantly or 
uniquely affects the communities of 
Indian tribal governments, and that 
imposes substantial direct compliance 
costs on those communities, unless the 
Federal government provides the funds 
necessary to pay the direct compliance 
costs incurred by the tribal 
governments, or EPA consults with 
those governments. If EPA complies by 
consulting, Executive Order 13084 
requires EPA to provide to the Office of 
Management and Budget, in a separately 
identified section of the preamble to the 
rule, a description of the extent of EPA’s 
prior consultation with representatives 
of affected tribal governments, a 
summary of the nature of their concerns, 
and a statement supporting the need to 
issue the regulation. In addition. 
Executive Order 13084 requires EPA to 
develop an effective process permitting 
elected officials and other 
representatives of Indian tribal 
governments To provide meaningful 
and timely input in the development of 
regulatory policies on matters that 
significantly or uniquely affect their 
communities. 

Today’s rule does not significantly or 
uniquely affect the communities of 
Indian tribal governments. Accordingly, 
the requirements of section 3(b) of 
Executive Order 13084 do not apply to 
this rule. 

E. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. 

This action will affect the regulatory 
status of a geographical area but will not 
impose any new regulatory 
requirements on sources. For this 
reason, the Administrator certifies that 
this action has no significant impact on 
any small entities, nor will it affect a 
substantial number of small entities. 
Moreover, due to the nature of the 
Federal-State relationship under the 
Clean Air Act, preparation of a 
flexibility analysis would constitute 
Federal inquiry into the economic 

reasonableness of State action. The 
Clean Air Act forbids EPA to base its 
actions concerning SIPs on such 
grounds. Union Electric Co. v. U.S. EPA, 
427 U.S. 246, 255-66 (1976); 42 U.S.C. 
7410(a)(2). 

F. Unfunded Mandates 

Under section 202 of the Unfunded 
Mandates Reform Act of 1995 
(“Unfunded Memdates Act”), signed 
into law on March 22,1995, EPA must 
prepare a budgetary impact statement to 
accompemy any proposed or final rule 
that includes a Federal mandate that 
may result in estimated annual costs to 
State, local, or tribal governments in the 
aggregate; or to private sector, of $100 
million or more. Under section 205, 
EPA must select the most cost-effective 
and least burdensome alternative that 
achieves the objectives of the rule and 
is consistent with statutory 
requirements. Section 203 requires EPA 
to establish a plan for informing and 
advising any small governments that 
may be significantly or uniquely 
impacted by the rule. 

EPA has determined that this final 
approval action does not include a 
Federal mandate that may result in 
estimated annual costs of $100 million 
or more to either State, local, or tribal 
governments in the aggregate, or to the 
private sector. Because EPA is not 
imposing new Federal requirements, 
neither State, local, or tribal 
governments, nor the private sector 
should incur costs from this action. 

G. Submission to Congress and the 
Comptroller General 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the mle must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major” rule as defined by 5 U.S.C. 
804(2). 

H. Rule Effective Date 

The EPA finds that there is good 
cause for this action to become effective 
immediately upon publication because a 
delayed effective date is unnecessary 
due to the nature of this action, which 
is a determination that the PM-10. 
NAAQS in effect prior to September 16, 

1997, no longer applies to the Northern 
Ada County/Boise area. The immediate 
effective date for this action is 
authorized under both 5 U.S.C. 553 
(d)(1), which provides that rulemaking 
actions may become effective less than 
30 days after publication if the rule 
“grants or recognizes an exemption or 
relieves a restriction” and section 
553(d)(3), which allows an effective date 
less than 30 days after publication “as 
otherwise provided by the agency for 
good cause found and published with 
the rule.” 

I. Petitions for Judicial Review 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by May 11,1999. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 

List of Subjects 

40 CFR Part 52 

Environmental protection. Air 
pollution control. Intergovernmental 
relations. Particulate matter. Reporting 
and recordkeeping requirements. 

40 CFR Part 81 

Air pollution control. National parks. 
Wilderness areas. 

Dated: February 26,1999. 

Carol M. Browner, 

EPA Administrator. 

For the reasons stated in the 
preamble, parts 52 and 81, chapter I, 
title 40 of the Code of Federal 
Regulations are amended as follows: 

PART 52—[AMENDED] 

1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart N—Idaho 

2. Section 52.676 is added to read as 
follows: 

§52.676 Control strategy: Particulate 
matter. 

Revocation of PM-10 NAAQS—On 
July 24,1998, the State of Idaho 
submitted a request that EPA determine 
that the PM-10 NAAQS in effect as of 
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September 16,1997, no longer apply to 
the Northern Ada County/Boise area 
and to revoke the nonattainment 
designation associated with that 
NAAQS. The State has satisfied the 
requirements of the Clean Air Act as 
well as 40 CFR 50.6(d) and Guideline 
for Implementing the 1-Hour Ozone and 
Pre-Existing PM-10 NAAQS dated 
December 29,1997. (A copy of the 
guidance document may be found on 

the World Wide Web site at the 
following URL; http://www.epa.gov/ 
ttncaaal/lpgm.html). Therefore, EPA 
revokes the pre-existing NAAQS for 
particulate matter as delineated in 40 
CFR 50.6. The revised NAAQS for 
particulate matter in 40 CFR 50.7 
remain in effect. 

Idaho PM-10 

PART 81—[AMENDED] 

1. The authority citation for part 81 
continues to read as follows; 

Authority: 42 U.S.C. 7401, et seq. 

2. In §81.313, the table entitled 
“Idaho—PM-10” is revised to read as 
follows: 

§81.313 Idaho. 
***** 

Designated area ^ 

1 

Designation Classification 

Date 1 Type Date Type 
i 

Ada County: i 
Boise . j 3/12/99 Pre-existing . 3/12/99 Pre-existing 

1 

Northern Boundary—Beginning at a point in the center of the channel of the | 
Boise River, where the line between sections 15 and 16 in Township 3 ; 
north (T3N), range 4 east (R4E), crosses said Boise River; thence, west | 
down the center of the channel of the Boise River to a point opposite the 1 
mouth of More’s Creek; thence, in a straight line north 44 degrees and 38 [ 
minutes west until the said line intersects the north line T5N (12 Ter. Ses. i 
67); thence west to the northwest corner T5N, R1W Western Boundary— j 
Thence, south to the northwest corner of T3N, R1W; thence east to the 1 
northwest comer of section 4 of T3N, R1W; thence south to the southeast i 
corner of section 32 of T2N, R1W; thence, west to the northwest corner of 
TIN, R1W; thence, south to the southwest corner of section 32 of T2N, 
R1W; thence, west to the northwest corner of TIN, R1W; thence south to ' 
the southwest corner of TIN, R1W Southern Boundary—Thence, east to 
the southwest comer of section 33 of TIN, R4E Eastern Boundary— 
Thence, north along the north and south center line of Townships TIN, 
R4E, T2N, R4E, and,T3N, R4E, Boise Meridian to the beginning point in 
the center of the channel of the Boise River. 

Shoshone County . 

1 

1 

1/20/94 

PM-10 NAAQS 
NA. 

Nonattainment .. 1/20/94 

PM-10 NAAQS 
NA. 

Moderate. 
a. Northwest quarter of the Northwest quarter. Section 8, Township 48 

North, Range 2 East; Southwest quarter of the Northwest quarter. 
Section 8, Township 48, North, Range 2 East; Northwest quarter of 
the Southwest quarter. Section 8, Township 48 North, Range 2 East; 
Southwest quarter, Section 8, Township 48 North, Range 2 East; 
Southwest quarter of the Southwest quarter. Section 48 North, Range 
2 East, Boise Base (known as “Pinehurst expansion area”). 

b. City of Pinehurst. 11/15/90 Nonattainment .. 11/15/90 Moderate. 
Power-Bannock Counties, part of: (Pocatello): 

State Lands . 11/15/90 Nonattainment .. 11/15/90 Moderate. 
Portneuf Valley Area: 

T.5S, R.34E Sections 25-36; 
T.5S, R.35E Section 31; 
T.6S, R.34E Sections 1-36; 
T.6S, R.35E Sections 5-9, 16-21, 28-33 
Plus the West V2 Sections 10, 15, 22, 27, 34 
T.7S, R.34E Sections 1-4, 10-14, and 24. 
T.7S, R.35E Sections 4-9, 16-21, 28-33. 
Plus the West V2 of Sections 3,10,15, 22, 27, 34 
T.8S, R.35E Section 4 
Plus the West V2 of Section 3 

Power-Bannock Counties, part of: (Pocatello): 
Fort Hall Indian Reservation. 11/15/90 

1 

Nonattainment .. 11/15/90 Moderate. 
T.5S, R.34E Sections 15-23; 
T.5S, R.33E Sections 13-36 
T.6S, R.33E Sections 1-36 
T.7S, R.33E Sections 4, 5, 6 
T.7S, R.34E Section 8 

Bonner County . 

1 
j 

11/15/90 Nonattainment .. 11/15/90 Moderate. 
The Sandpoint Area: 

Sections 1-3, 9-12, 15, 16, 21, 22, 27, 28 of range 2 west and 
Township 57 north; and the western % of Sections 14, 23 and 26 
of the same Township and range coordinates. 

Eastern Idaho Intrastate AQCR 61 . 

j 

I 11/15/90 

i 
i 

1 Unclassifiable 
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Idaho PM-10—Continued 

Designated area 
Designation Classification 

Date Type Date Type 

(Excluding the Power-Bannock Counties, part of; Pocatello-State Lands 
and Fort Hall Indian Reservation PM-10 nonattainment areas). 

Eastern Washington-Northern Idaho Interstate AQCR 62 . 
(Excluding the Shoshone County and City of Pinehurst PM-10 non¬ 

attainment areas). 
Idaho Intrastate AQCR 63 . 

(Excluding the Sandpoint Area PM-10 nonattainment area). 
Metropolitan Boise Intrastate AQCR 64 .. 

11/15/90 

11/15/90 

11/15/90 

Unclassifiable 

Unclassifiable 

Unclassifiable 
(Excluding the former Ada County Boise PM-10 nonattainment area). 

[FR Doc. 99-5380 Filed 3-11-99; 8:45 am] 

BILLING CODE 6560-50-P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospiteric 
Administration 

50 CFR Part 679 

[Docket No. 990304063-9063-01; LD. 
030899B] 

Fisheries of the Exclusive Economic 
Zone Off Alaska; Closures of Specified 
Groundfish Fisheries in the Bering Sea 
and Aleutian Islands 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
action: Closure. 

SUMMARY: NMFS is closing specified 
groundfish fisheries in the Bering Sea 
and Aleutian Islands management area 
(BSAI). This action is necessary to 
prevent exceeding the prohibited 
species bycatch allowances and directed 
fishing allowances specified for the 
1999 BSAI groundfish fisheries. 
OATES: Effective 12:00 noon, Alaska 
local time, March 8,1999, through 2400 
hrs, (A.l.t.), December 31,1999. 
FOR FURTHER INFORMATION CONTACT: 
Mary Furuness, 907-586-7228. 
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
BSAI according to the Fishery 
Management Plan for the Groundfish 
Fishery of the Bering Sea and Aleutian 
Islemds Area (FMP) prepared by the 
North Pacific Fishery Memagement 
Council under authority of the 
Magnuson-Stevens Fishery 
Conservation and Management Act. 
Regulations governing fishing by U.S. 
vessels in accordance with the FMP 
appear at subpart H of 50 CFR part 600 
and 50 CFR part 679. 

In accordance with § 679.20(d){l)(i), 
the Administrator, Alaska Region, 
NMFS (Regional Administrator) may 
establish a directed fishing allowance 
for that species or species group if the 
Regional Administrator determines that 
any allocation or apportionment of a 
target species or “other species” 
category has been or will be reached. 
NMFS will prohibit directed fishing for 
that species or species group in the 
specified subarea or district if the 
Regional Administrator establishes a 
directed fishing allowance, and that 
allowance is or wdll be reached before 
the end of the fishing year 
{§ 697.20(d)(l){iii)). Similarly, under 
§ 679.21(e), if the Regional 
Administrator determines that a fishery 
category’s bycatch allowance of halibut, 
red king crab, or C. bairdi Tanner crab 
for a specified area has been reached, 
the Regional Administrator will prohibit 
directed fishing for each species in that 
category in the specified area. 

The Regional Administrator has 
determined that the following remaining 
allocation amounts will be necessary as 
incidental catch to support other 
anticipated groundfish fisheries for the 
1999 fishing year: 

Bogoslof District: Pollock 846 mt 
Aleutian Islands subarea: Pollock 

2,000 mt 
Sharpchin/northem rockfish 3,913 mt 
Shortraker/rougheye rockfish 893 mt 
“Other rockfish” 583 mt 
Bering Sea subarea: Pacific ocean 

perch 1,190 mt 
“Other rockfish” 314 mt 
“Other red rockfish” 227 mt 
In accordance with § 679.20(d)(l)(i), 

the Regional Administrator establishes 
the directed allowances for the above 
species or species groups as 0 mt. 

Therefore, in accordance with 
§ 679.20(d)(l)(iii) NMFS is prohibiting 
directed fishing for these species in the 
specified areas. These closures will 
remain in effect through 2400 hrs, 
Alaska local time (A.l.t.), December 31, 
1999. 

In addition, the BSAI, Zone 1, annual 
red king crab allowance specified in the 
final 1999 harvest specifications for 
groundfish in the BSAI for the trawl 
rockfish fishery (§ 679.21 (e)(3)(iv)(D)) is 
0 mt and the BSAI first seasonal halibut 
bycatch allowance specified in the final 
1999 harvest specifications for 
groundfish in the BSAI for the trawl 
rockfish fishery is 0 mt. The BSAI 
annual halibut bycatch allowance 
specified in the final 1999 harvest 
specifications for groundfish in the 
BSAI for the trawl Greenland turbot/ 
arrowtooth flounder/sablefish fishery 
categories, (§679.21(e)(3)(iv)(C)) is 0 mt. 
In accordance with § 679.21(e)(7)(ii) and 
(v), NMFS is prohibiting directed 
fishing for rockfish by vessels using 
trawl gear in Zone 1 of the BSAI, 

, directed fishing for rockfish by vessels 
using trawl gear in the BSAI and for 
Greenland tiubot/arrowtooth flounder/ 
sablefish by vessels using trawl gear in 
the BSAI. These closures will remain in 
effect through 2400 hrs, A.l.t., December 
31,1999 for Greenland turbot/ 
arrovirtooth flounder/sablefish by vessels 
using trawl gear in the BSAI and 2400 
hrs, A.l.t., December 31,1999, for 
rockfish by vessels using trawl gear in 
Zone 1 in the BSAI, and 1200 hjs, A.l.t., 
July 4,1999, for rockfish by vessels 
using trawl gear in the BSAI. 

Under authority of the interim 1999 
harvest specifications (64 FR 50, January 
4,1999), NMFS closed directed fishing 
for Atka mackerel in the Eastern 
Aleutian District and the Bering Sea 
subarea of the BSAI effective 1200 hrs, 
A.l.t., January 29,1999, through 2400 
hrs, A.l.t., December 31,1999 (64 FR 
5198, February 3,1999); pollock by 
vessels catching pollock for processing 
by the mothership component in the 
critical habitat/catcher vessel operation 
area (CH/CVOA) of the BSAI effective 
1200 hrs, A.l.t., February 9,1999 (64 FR 
7557, February 16,1999); pollock by 
vessels greater than 99 feet LOA 
catching pollock for processing by the 
inshore component in the CH/CVOA of 
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the BSAI effective 12 noon, A.l.t., 
February 11,1999, until 1200 hrs, A.l.t., 
February 20,1999 (64 FR 7815, 
February 17,1999); tishing with non- 
pelagic trawl gear in the red king crab 
savings subarea effective 12 noon, A.l.t., 
February 14,1999 (64 FR 8269, 
February 19,‘ 1999); trawling within 
Steller sea lion critical habitat in the 
Central Aleutian District of the BSAI 
effective 12 noon, Alaska local time, 
Februarv' 13,1999, until the directed 
fishery for Atka mackerel closes within 
the entire Central Aleutian District (64 
FR 8013, February 18,1999); pollock for 
processing by the inshore component in 
the CH/CVOA of the BSAI effective 
2400 hrs , A.l.t., February 28,1999, until 
1200 hrs, A.l.t., August 1, 1999 (64 FR 
10399, March 4,1999); Atka mackerel in 
the Central Aleutian District of the BSAI 
effective 1200 hrs, A.l.t., March 1,1999, 
until the filing of the final 1999 harvest 
specifications for groundfish of the 
BSAI (64 FR 10398, March 4, 1999); 
rock sole/flathead sole/”other flatfish” 
fishery category of the BSAI effective 
1200 hrs, A.l.t., February 26,1999, until 
1200 hrs, A.l.t., March 30 (64 FR 10398, 

March 4,1999). The amount of TAC 
remaining in these fisheries under the 
final specifications of groundfish 
following closure under the interim 
specifications will be taken as 
incidental catch in directed fishing for 
other species. Thus, these closures 
remain effective under authority of the 
final 1999 harvest specifications. 

These closures supersede the closures 
announced in the 1999 interim 
specifications (64 FR 50, January 4, 
1999). While these closures etre in effect, 
the maximum retainable bycatch 
amounts at § 679.20(e) and (f) apply at 
any time during a fishing trip. These 
closures to directed fishing are in 
addition to closures and prohibitions 
found in regulations at 50 CFR part 679. 
Refer to § 679.2 for definitions of areas. 
In the BSAI, “Other rockfish” includes 
Sebastes and Sebastolobus species 
except for Pacific ocean perch, 
shortraker, rougheye, sharpchin, and 
northern rockfish. 

Classification 

This action is required by § 679.20 
and § 679.21 and is exempt from review 
under E.O. 12866. 

This action responds to the TAC 
limitations and other restrictions on the 
fisheries established in the final 1999 
harvest specifications for groundfish for 
the BSAI. It must be implemented 
immediately to prevent overharvesting 
the 1999 TAC of several groundfish 
species in the BSAI. A delay in the 
effective date is impracticable and 
contrary to the public interest. The fleet 
is currently harvesting groundfish, and 
further delay would only result in 
overharvest. NMFS finds for good cause 
that the implementation of this action 
should not be delayed for 30 days. 
Accordingly, under 5 U.S.C. 553(d), a 
delay in the effective date is hereby 
waived. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: March 8,1999. 

Gary C. Matlock, 

Director, Office of Sustainable Fisheries, 
National Marine Fisheries Service. 

[FR Doc. 99-6143 Filed 3-9-99; 2:28 pm) 
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 

DEPARTMENT OF THE INTERIOR 

Minerals Management Service 

30 CFR Part 206 

RIN 1010-AC09 

Reopening Public Comment Period 
and Establishing Workshops on 
Proposed Rule—Establishing Oil Value 
for Royalty Due on Federal Leases 

AGENCY: Minerals Management Service, 
Interior. 
ACTION: Notice of reopening of public 
comment period and notice of 
workshops. ^ 

SUMMARY: The Minerals Management 
Service (MMS) is reopening the public 
comment period on a further 
supplementary proposed rule amending 
the royalty valuation regulations for 
crude oil produced from Federal leases. 

During the comment period, MMS 
will hold three workshops. The primary 
purpose of these workshops is to receive 
new comments not previously 
submitted in this rulemaking record. 
MMS also seeks written comments 
focusing on new comments. 

We are particularly interested in ideas 
that would help move the rulemaking 
process forward while still ensuring that 
the public receives fair value for its 
resources. There is no need to resubmit 
previously submitted comments since 
comments on previous proposals 
already are included in the rulemaking 
record. 

Interested parties are invited to attend 
and participate in these workshops. 
MMS would welcome written 
comments submitted prior to the 
workshops to help identify the most 
important issues for discussion. 
DATES: Comments must be submitted on 
or before April 12,1999. The workshops 
will be held as follows: 
Workshop 1—Houston, Texas, on March 

24,1999, beginning at 9 a.m. and 
ending at 5 p.m.. Central time 

Workshop 2—Albuquerque, New 
Mexico, on March 25,1999, beginning 

at 9 a.m. and ending at 5 p.m., 
Mountain time 

Workshop 3—Washington, D.C., on 
April 6,1999, beginning at 9 a.m. and 
ending at 5 p.m.. Eastern time 

ADDRESSES: Workshop 1 will be held at 
the Houston Compliance Division 
Office, Minerals Management Service, 
4141 North Sam Houston Parkway East, 
Houston, Texas 77032. Phone: (281) 
987-6802. 
Workshop 2 will be held at the Bureau 

of Land Management District Office, 
435 Montano Road, NE, Albuquerque, 
New Mexico 87107. Phone: (505) 761- 
8700. 

Workshop 3 will be held at the Main 
Interior Building, 1849 C Street, NW, 
Washington, D.C. 20240 (large buffet 
room adjacent to the cafeteria in the 
basement). Phone: (202) 208-3512. 

FOR FURTHER INFORMATION CONTACT: 

David S. Guzy, Chief, Rules and 
Publications Staff, Minerals 
Management Service, Royalty 
Management Program, P.O. Box 25165, 
MS 3021, Denver, Colorado 80225- 
0165, telephone (303) 231-3432, fax 
number (303) 231-3385, e-Mail 
David_Guzy@smtp.mms.gov. 
SUPPLEMENTARY INFORMATION: MMS 
published an advance notice of its 
intent to amend the current Federal oil 
valuation regulations in 30 CFR parts 
202 and 206 on December 20, 1995 (60 
FR 65610). The purpose of that notice 
was to solicit comments on new 
methodologies to establish the royalty 
value of Federal (and Indian) crude oil 
production in view of the changes in the 
domestic petroleum market, particularly 
the market’s move away from posted 
prices as an indicator of market value. 

Based on comments received on the 
advance notice, together with 
information gained from a number of 
presentations by experts in the oil 
marketing business, MMS published its 
initial notice of proposed rulemaking on 
January 24,1997 (62 FR 3742), 
applicable to Federal leases only. MMS 
held public meetings in Lakewood, 
Colorado, and Houston, Texas, to hear 
comments on the proposal. 

In response to the variety of 
comments received on the initial 
proposal, MMS published a 
supplementary proposed rule on July 3, 
1997 (62 FR 36030). This proposal 
expanded the eligibility requirements 
for valuing oil disposed of under arm’s- 
length transactions. 

Because of the substantial comments 
received on both proposals, MMS 
reopened the rulemaking to public 
comment on September 22,1997 (62 FR 
49460). MMS specifically requested 
conunents on five valuation alternatives 
arising fi'om the public comments. MMS 
held seven public workshops to discuss 
valuation alternatives. 

As a result of comments received on 
the proposed alternatives and comments 
made at the public workshops, MMS 
published a second supplementary 
proposed rule on February 6,1998 (63 
FR 6113). The comment period for this 
second supplementary proposed rule 
was to close on March 23,1998, but was 
extended to April 7,1998 (63 FR 14057). 
MMS held five public workshops (63 FR 
6887) on this second supplementary 
proposed rule: in Houston, Texas, on 
February 18,1998; Washington, D.C., on 
February 25,1998; Lakewood, Colorado, 
on March 2,1998; Bakersfield, 
California, on March 11,1998; and 
Casper, Wyoming, on March 12,1998. 

By Federal Register notice dated July 
8,1998 (63 FR 36868), MMS reopened 
the comment period for the February 6, 
1998, second supplementary proposed 
rule from July 9,1998, until July 24, 
1998, to receive further comment on the 
proposed rule. Meetings involving 
MMS, industry representatives, and 
Members of Congress were held in 
Washington, D.C., on July 9 and July 22, 
1998. Another meeting involving 
Members of Congress and various other 
interested groups was held in 
Washington, D.C., on July 21,1998. By 
Federal Register notice dated July 2^, 
1998 (63 FR 40073), MMS extended the 
comment period until July 31,1998. 

On August 31, 1998, the Assistant 
Secretary, Land and Minerals 
Management, sent to Members of 
Congress a letter outlining the direction 
the Department of the Interior might 
take on the major issues in the final 
rulemaking. This letter can be accessed 
at http://WWW.rmp.mms.gov/library/ 
readroom/pubcomm/FCCont.htm. A 
copy of the letter also is attached as an 
appendix to the notice, and MMS would 
like comments on the matters addressed 
in the letter that relate to the pri iposed 
rule. 

MMS is reopening the comment 
period on the second supplementary 
proposed rule in response to many 
requests from Members of Congress and 
other parties interested in moving the 
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process forward to publish a final rule. 
MMS is seeking new, not-previously- 
considered ideas that will help move 
the process forward while still ensming 
that the public receives fair value for 
production of its resources. MMS would 
prefer written comments submitted 
prior to the workshops to help identify 
the most important issues for 
discussion. Commenters will be able to 
supplement these written comments, if 
necessary, after the workshops. 

It is not necessary to resubmit 
conunents already provided. MMS will 
consider comments submitted during 
previous comment periods as well as 
comments submitted during this new 
comment period when it prepares a 
final rule. 

The workshops will be open to the 
public without advance registration. 
Public attendance may be limited to the 
space available. We encomrage a 
workshop atmosphere; members of the 
public are encouraged to participate in 
a discussion of the alternatives. For 
building security measures, each person 
may be required to present a picture 
identification to gain entry to the 
meetings. 

Dated: March 9,1999. 
Harold Corley, 
Acting Associate Director for Royalty 
Management. 

United States Department of the Interior 

August 31, 1998. 

Honorable John Breaux, 
United States Senate, 
Washington, DC 20510 

Dear Senator Breaux: In accordance with 
the commitment contained in my August 11, 
1998, letter to you, enclosed is an outline of 
the direction the Department of the Interior 
plans to take on the major issues in the final 
Federal oil valuation rule. The purpose of 
this outline is to advise you of the progress 
on the final rule. An identical letter has been 
sent to Senators Hutchison, Murkowski, 
Nickles, and Domenici. 

After thoroughly reviewing and 
considering all of the comments received on 
the several proposed rules, including the July 
16,1998, further supplementary proposed 
rule, we are in the process of developing a 
final rulemaking consistent with the enclosed 
outline. I believe that you will see that we 
intend to make changes in response to 
comments from the oil and gas industry and 
other commenters while at the same time 
assure that we achieve fair market value for 
the public’s mineral resources. This outline 
reflects our current state of decisions, but 
there may be changes as the final rule 
proceeds through the review process in the 
Department and at the Office of Management 
and Budget. 

Recognizing that each company has 
individual marketing circumstances and 
accounting capabilities, in the final rule, we 
would allow companies a number of options. 
For example, if the lessee sells its oil at arm’s 

length after one or more arm's-length 
exchanges, we would allow the lessee the 
option of either tracing the production to the 
arm’s length sale after the exchanges or 
paying on an index price. For the Rocky 
Mountain Region, lessees would use a series 
of benchmarks instead of the index price if 
they choose not to trace the production to the 
arm’s-length sale. We would offer the same 
option if the lessee sells or transfers its oil 
to an affiliate that resells the oil under an 
arm’s length contract. Further, the final rule 
would provide that the Assistant Secretary 
for Land and Mineral’s Management or his/ 
her delegate may issue binding valuation 
determinations. 

I again call upon you and your colleagues 
to remove the rider, currently in the Interior 
Appropriations Bill, that would prohibit 
finalizing the rule for another year. As I 
indicated in my earlier letter, we have 
worked very hard over the past 3 years to 
accommodate the interests of all affected 
stakeholders in this rulemaking. We believe 
that we have developed the very best 
rulemaking possible, recognizing that the 
industry that pays the royalties and the 
Federal Government and States that receives 
the royalties, are simply never going to agree 
on certain issues. Delaying the rule for a year 
will not resolve these differences but rather 
assure continued disputes over the existing 
regulations and the loss of millions of dollars 
to Federal and State treasuries because such 
regulations are outdated. 

As you may know, the comment period on 
the rulemaking is closed. Therefore, we are 
not accepting any comments in response to 
the decision reflected in the enclosed outline. 

Thank you again for your continued 
involvement in this issue. 

Sincerely, 

Bob Armstrong, 
Assistant Secretary, Land and Minerals 
Management 

Enclosure: 

Outline for Federal Oil Valuation Final 

Rulemaking 

Note: The following outline reflects the 
direction in which the Minerals Management 
Service (MMS) and the Department of the 
Interior (Department) are headed in 
developing a final oil rule after reviewing all 
of the comments received on the several 
proposed rulemakings, including the July 16, 
1998, further supplementary proposed 
rulemaking. The decisions reflected in this 
outline are subject to modification when the 
draft final rule proceeds through review in 
the Department and the Office of 
Management and Budget. Because the 
comment period on the rulemaking is closed, 
we are not accepting any comments in 
response to the decisions reflected in this 
outline. 

Definitions 

Affiliate 

We would define the term “affiliate” 
separately fi-om the term “arm’s length,” 
as suggested by many commenters. The 
term “affiliate” will use the same 
criteria for determining control as the 

existing regulations (less than 10 
percent ownership representing non¬ 
control, 10-50 percent representing a 
presumption of control, and greater than 
50 percent representing control). 
Following publication of the final rule, 
MMS intends to develop specific 
guidelines for lessees to follow when 
attempting to rebut the presumption of 
control when ownership is between 10 
and 50 percent. 

Gross Proceeds 

We would maintain the definition of 
the term “gross proceeds” proposed in 
the February 6,1998, second 
supplementary proposed rule. That is, 
the term “gross proceeds” would 
include payments for marketing services 
which the lessee must perform at no 
cost to the Federal Government and for 
payments made to reduce or buy down 
the pvuchase price of oil to be produced 
in later periods. 

Valuation of Oil Sold by the Lessee at 
Ann’s Length 

We would provide that value is the 
gross proceeds received by the lessees 
under an arm’s-length sales contract 
with three exceptions, the first two of 
which are contained in the existing 
regulations: 

1. The sales contract does not reflect 
total consideration actually transferred 
either directly or indirectly from the 
buyer to the seller. 

2. The value is not reasonable due to 
either: 

a. Misconduct by or between the 
parties to the arm’s-length contract; or 

b. Breach of the lessee’s duty to 
market the oil for the mutual benefit of 
the lessee and the lessor. In response to 
comments received from industry and 
others about the revised language in the 
July 16,1998, proposal being 
ambiguous, in the final rule MMS is 
moving in the direction of not including 
the July 16 language in the rule, but 
stating in the preamble that MMS will 
not second-guess a company’s 
marketing decisions. 

3. The oil is disposed of imder a non¬ 
competitive call that is exercise by the 
purchaser. 

If any one of these exceptions applies, 
then the lessee must value its oil based 
on the method used to value oil not sold 
at arm’s-length (Alaska North Slope 
(ANS) spot price in California and 
Alaska, benchmarks in the Rocky 
Mountains, and applicable spot prices 
for the rest of the covmtry). 
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Valuation of Oil Sold After Arm’s-length 
Exchange Agreements or Sold by an 
Affiliate at Arm’s Length 

If the lessees sells its oil at arm’s 
length after one or more arm’s-length 
exchanges, we would allow the lessee 
the option of valuing its production on 
either the sale after the exchange(s) or 
index prices. For the Rocky Mountain 
Region, lessees would use a series of 
benchmarks instead of index prices if 
they choose not to trace the production 
to the arm’s-length sale. 

Similarly, if the lessee sells or 
transfers its oil to an affiliate that resells 
the oil under an arm’s-length contract, 
we would allow the lessee the option of 
valuing the production on either the 
gross proceeds received by the affiliate 
under the arm’s-length resale contract, 
subject to the above stated exceptions 
for oil sold by the lessee at arm’s length, 
or index prices. Again, for the Rocky 
Mountain Region, a series of prescribed 
benchmarks would be used instead of 
index prices. 

The lessee could make separate 
elections for oil that it exchanges at 
arm’s length and oil that it transfers to 
an affiliate that resells the oil. However, 
each of these elections must be for a 2- 
year period, and the lessee would value 
all oil in each of these categories in the 
same manner. 

Valuation of Oil Not Sold at Arm’s 
Length 

For California and Alaska: ANS spot 
price less a location/quality differential 
would apply. 

For the Rocky Mountain Region: 
(Utah, Colorado, Wyoming, Montana, 
North Dakota, and South Dakota): The 
first applicable of the following 
benchmarks would apply: 

1. The highest bid under an MMS- 
approved tendering program in which 
the lessee: 

a. Offers and sells at least 30 percent 
of its production from both Federal and 
non-Federal leases in the area, and 

b. Receives at least three bids for the 
tendered volumes from bidders who do 
not have their own tendering programs 
that cover some or all of the same area. 

2. The volume-weighted average of 
the lessee’s and its affiliate’s arm’s- 
length contract prices for the piuchase 
or sale of oil from the field or area. The 
total volume purchased or sold under 
those contracts must exceed 50 percent 
of the lessee’s and its affiliate’s 
production from both Federal and non- 
Federal leases in the same field or area. 

3. The spot price for West Texas 
Intermediate crude at Cushing, 
Oklahoma, adjusted for location and 
quality. 

4. If all of the first three benchmarks 
result in an mireasonable value, the 
MMS Director could establish an 
alternative valuation method. 

For the OCS and Mid-Continent (other 
than California, Alaska, and the six- 
State Rocky Mountain Region): A 
market center spot price less a location/ 
quality differential from the market 
center to the lease would apply. 

Location/Quality Adjustments to Index 
Prices 

If the lessee used index pricing to 
value its production, it would adjust the 
index price for location/quality 
differentials using: 

1. A location/quality differential 
contained in the lessee’s own arm’s- 
length exchange agreement, or 

2. An MMS-calculated location/ 
quality differential. MMS would publish 
annually a series of differentials based 
on data MMS would collect on Form 
MMS-4415. 

The lessee could also claim a 
transportation allowance when valuing 
oil based on either index or arm’s-length 
gross proceeds as discussed below. 
Quality bank adjustments based on 
applicable pipeline quality bank 
specifications could also be taken if they 
did not duplicate the differentials 
above. 

Transportation Allowances 

Arm’s-length transportation contracts 

If the lessee or its affiliate transports 
its oil under an arm’s-length 
transportation contract, the lessee could 
claim a transportation allowance for the 
actual costs incurred under that 
contract. 

Non-arm’s-length transportation 
contracts 

If the lessee or its affiliate transports 
its oil under a non-arm’s-length 
transportation contract, the lessee could 
claim a transportation allowance based 
on its reasonable, actual costs including 
operating and maintenance expenses, 
overhead, depreciation, and a return on 
investment using a rate of return equal 
to the industrial bond yield index for 
Standard and Poor’s BBB rating. We 
would not allow Federal Energy 
Regulatory Commission tariffs as an 
exception to computing actual costs. 

Subsea Gathering 

We would include language in the 
preamble stating that MMS will review 
movement of bulk production from 
subsea completions to a platform on the 
ocean surface on a case-by-case basis to 
determine whether it is gathering or 
qualifies as transportation. Recognizi^.g 
that this issue is primarily a gas issue, 

MMS intends to resolve it by issuing 
separate regulations or policy guidance. 

Non-Binding Valuation Guidance 

We would provide that the Assistant 
Secretary for Land and Minerals 
Management or his/her delegate may 
issue binding valuation determinations. 
[FR Doc. 99-6147 Filed 3-11-99; 8:45 am] 

Office of Surface Mining Reclamation 
and Enforcement 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 
ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing. 

SUMMARY: OSM is announcing the 
receipt of a proposed amendment to the 
Pennsylvania Regulatory Program 
(hereinafter referred to as the 
Pennsylvania Program) under the 
Surface Mining Control and 
Reclamation Act of 1977 (SMCRA), as 
amended. Pennsylvemia has submitted 
this proposed amendment to reflect 
changes made to the Pennsylvemia 
Surface Mining Conservation and 
Reclamation Act (PASMCRA) by Acts 
173 and 43. The proposed amendment 
also contains regulations added, 
amended or deleted in responses to 
these changes. This proposal modifies 
some requirements and adds other 
requirements dealing with remining and 
reclamation, postmining discharges, and 
water supply protection/replacement. 
DATES: Written comments must be 
received by 4:00 p.m., E.D.T. April 12, 
1999. If requested, a public hearing on 
the proposed amendment will be held 
on April 6,1999. Requests to speak at 
the hearing must be received by 4:00 
p.m, E.D.T., on March 29,1999. 
ADDRESSES: Written comment and 
requests to testify at the hearing should 
be mailed or hand-delivered to Mr. 
Robert J. Biggi, Director, Harrisburg 
Field Office at the first address listed 
below. 

Copies of the Pennsylvania program, 
the proposed amendment, a listing of 
any scheduled public meetings or 
hearing, and all written comments 
received in response to this notice will 
be available for public review at the 
address listed below during normal 

BILUNG CODE 4310-MR-P 

DEPARTMENT OF THE INTERIOR 

30 CFR part 938 

[PA-124-FOR] 

Pennsylvania Regulatory Program 
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business hours, Monday through Friday, 
excluding holidays: 

Office of Siuface Mining Reclamation 
and Enforcement, Harrisburg Field 
Office, Third Floor, Suite 3C, Harrisburg 
Transportation Center, 415 Market 
Street, Harrisburg, Pennsylvania 17101, 
Telephone: (717) 782-4036. 

Pensylvania Department of 
Environmental Protection, Bureau of 
Mining and Reclamation, Rachel Carson 
State Office Building, Post Office Box 
8461, Harrisburg, Pennsylvania 17105- 
8461, Telephone: (717) 787-5103. 

Each requester may receive, free of 
charge, one copy of the proposed 
amendment by contacting the OSM 
Harrisburg Field Office. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Robert J. Biggi, Director Harrisburg 
Field Office, Telephone: (717) 782- 
4036. 
SUPPLEMENTARY INFORMATION: 

I. Background on the Pennsylvania 
Program 

On July 30, 1982, the Secretary of the 
Interior conditionally approved the 
Pennsylvania program. Background on 
the Pennsylvania program, including 
the Secretary’s findings and the 
disposition of comments, can’he found 
in the July 30,1982, Federal Register 
(47 FR 33079). Subsequent actions 
concerning the Pennsylvania program 
amendments are identified at 30 CFR 
938.25. 

II. Discussion of the Proposed 
Amendment 

By letter dated December 18,1998 
(Administrative Record No. PA-853.01), 
the Pennsylvania Department of 
Environmental Protection (PADEP) 
submitted a proposed amendment to its 
program pursuant to remining and 
reclamation, postmining discharges, and 
water supply protection/replacement. 
The proposal included two documents: 
“Provisions of Pennsylvania’s Statute— 
Surface Mining Conservation and 
Reclamation Act—Submitted for 
Program Amendment,” and “Provisions 
of Pennsylvania’s Regulations—25 Pa. 
Code Chapters 86-90—Submitted for 
Program Amendment.” 

Pennsylvania enacted Act 173 in 1992 
and Act 43 in 1996. These Acts 
amended PASMCRA. In the document 
titled “Provisions of Pennsylvania’s 
Statute—Surface Mining Conservation 
and Reclamation Act—Submitted for 
Program Amendment,” PADEP 
indicated that not all of the changes to 
PASMCRA resulting from Acts 173 and 
43 are relevant to Pennsylvania’s 
approved program. Only changes that 
are relevant to the approved program are 

being submitted for program 
amendment. These changes are 
summarized below. 

PASMCRA 

Under § 3. “Definitions,” PADEP is 
proposing to add definitions for 
“Government-financed Reclamation 
Contract,” “Total Project Costs,” and 
“No-cost Reclamation Contract”. The 
amendment proposes to amend the 
definition for “Surface Mining 
Activities,” by specifically excluding 
from the definition the following four 
activities: (1) extraction of coal or coal 
refuse removal pursuant to a 
government-financed reclamation 
contract for the purposes of section 4.8, 
(2) extraction of coal as an incidental 
part of Federal, State or local 
government highway construction 
pursuant to regulations promulgated by 
the Environmental Quality Board, (3) 
the reclamation of abandoned mine 
lands not involving extraction of coal or 
spoil disposal under a written 
agreement with the property owner and 
approved by the department, and (4) 
activities not considered to be surface 
mining as determined by the United 
States Office of Surface Mining 
Reclamation and Enforcement and set 
forth in department regulations. 

PADEP is proposing to amend 
PASMCRA § 3.1, “Operator’s License; 
Withholding or Denying Permits or 
Licenses; Penalty.” 'The proposed 
changes deal with licensing 
requirements for surface and 
underground operators and changes that 
relate to ownership and control and the 
criteria for permit issuance. 

PADEP is proposing to amend 
PASMCRA § 4 titled, “Mining Permit; 
Reclamation Plan; Bond.” In subsection 
(a) this amendment proposes to replace 
the term “minerals” with the term 
“coal.” Lesser vegetation standards for 
proposed remining areas previously 
disturbed by surface mining activities 
that were not reclaimed to the standards 
of PASMCRA are discussed in 
subsection (a)(2). Subsection (d) adds 
life insurance policies, annuities and 
trust funds to the list of acceptable 
forms of collateral bonds. Subsection 
(d)(2) gives the Department the 
authority to establish new forms of 
financial assurance in the bonding 
program, including financial assurance 
for postmining discharges. Subsection 
(g) allows any person with an interest in 
the bond to apply for a bond release. 
New subsections (g.l), (g.2) and (g.3) are 
proposed to be added to PASMCRA. 
These subsection allow bond release in 
situations where there is a postmining 
discharge associated with the permit 
and the permittee provides financial 

assurance for long-term treatment of the 
discharge. Bond release in contingent 
upon the construction of passive 
treatment systems and the establishment 
of a site-specific trust fund for each 
discharge. Subsection (h) is proposed to 
be amended to define bond forfeiture 
procedures and surety reclamation of 
bond forfeiture sites. 

PADEP is proposing to amend 
PASMCRA §4.2 titled “General Rule 
Making; Health and Safety.” Subsection 
f(2) is amended to assign responsibility 
for replacing water supplies affected by 
surface mining activities. Under certain 
conditions defined in this subsection, a 
mine operator is presumed to be liable 
for water loss, contamination or 
diminution. Section (i) is a new 
subsection added to define PADEP’s 
authority to enter property to conduct 
inspections or investigations. 

PADEP is proposing to amend 
PASMCRA §4.6 titled, “Remining of 
Previously Affected Areas.” The bond 
release procedures under section (i) 
were modified to make the amount of 
bond released at each stage of 
reclamation the same as specified in 
PASMCRA § 4(g). The amendment to 
subsection (j) changes the revegetation 
success standard that PADEP is 
authorized to require when it 
determines a different standard is 
integral to the proposed pollution 
abatement plan. 

PADEP is proposing to amend 
PASMCRA §4.7, “Anthracite Mine 
Operators Emergency Bond Fund,” to 
open the emergency bond fund to 
anthracite surface coal mine operators. 
The fund is presently open only to deep 
mine operators. 

PADEP is proposing to add § 4.8 to 
PASMCRA. This section is titled, 
‘ ‘Government-financed Reclamation 
Contracts Authorizing Incidental and 
Necessary Extraction of Coal or 
Authorizing Removal of Coal Refuse.” 
Subsection (a) of this proposed addition 
provides the circumstances under 
which a person may engage in 
extraction of coal or removal of coal 
refuse pursuant to a government- 
financed reclamation contract. These 
activities will not require a surface 
mining permit if the person engaging in 
these activities demonstrates eligibility 
to secure special authorization pursuant 
to this section. PADEP will be 
responsible for determining eligibility. 

Subsection (b) of proposed §4.8 states 
the conditions under which a person is 
eligible to secure a special 
authorization. Subsection (b)(1) requires 
the contractor or any related party or 
subcontractor to have no history of past 
or continuing violations which show 
lack of ability to comply with the act or 
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rules. For the purposes of this section, 
the term “related party” means any 
partner, associate, officer, parent 
corporation, affiliate or person by or 
under common control with the 
contractor. Subsection (b)(2) provides 
that the person has submitted proof that 
any violation related to the mining of 
coal by the contractor or any related 
party or subcontractor which will act 
under its direction has been corrected or 
is in the process of being corrected. For 
purposes of this section, the term 
“related party” means emy partner, 
associate, officer, parent corporation, 
subsidiary corporation, affiliate or 
person by or under common control 
with the contractor. Subsection b(3) 
provides that the person has submitted 
proof that any violation by the 
contractor or by any person owned or 
controlled by the contractor or by a 
subcontractor which acts under its 
direction of any law, rule or regulation 
of the United States or any state 
pertaining to air or water pollution has 
been corrected or is in the process of 
being satisfactorily corrected. 

Subsection b(4) provides that the 
person or any related party or 
subcontractor which will act under the 
direction of the contractor has no 
outstanding unpaid civil penalties 
which have been assessed for violations 
of either this act or the Clean Streams 
Law (Pennsylvania Law (P.L.) 1987, No. 
394) in connection with either svuface 
mining or reclamation activities. 
Subsection b(5) provides that the person 
or emy related party or subcontractor 
which will act under the direction of the 
contractor has not been convicted of a 
misdemeanor or felony under this act or 
the acts set forth in subsection (e) and 
has not had any bonds declared 
forfeited by the department. 

Subsection (c) establishes the 
conditions under which any eligible 
person who proposes to engage in 
extraction of coal or in removal of coal 
refuse pursuant to a government- 
financed reclamation contract may 
request and secure special authorization 
from the department to conduct such 
activities under this section. A special 
authorization can only be obtained if a 
clause is inserted in a government- 
financed reclamation contract 
authorizing such extraction of coal or 
authorizing removal of coal refuse and 
the person requesting such 
authorization has affirmatively 
demonstrated to the department’s 
satisfaction that he has satisfied the 
provisions of this section. A special 
authorization shall only be granted by 
the department prior to the 
commencement of extraction of coal or 
commencement of removal of coal 

refuse on a project area. This section 
further lists factors that must be 
demonstrated in order to be considered 
for a special authorization. 

Subsection (d) provides that the 
contractor will pay any applicable per- 
ton reclamation fee established by the 
United States Office of Surface Mining 
Reclamation and Enforcement for each 
ton of coal extracted pursuant to a 
government-financed reclamation 
project. 

Subsection (e) provides that prior to 
commencing extraction of coal or 
commencement of removal of coal 
refuse pursuant to a government- 
financed reclamation project, the 
contractor shall file with the department 
a performance bond payable to the 
Commonwealth and conditioned upon 
the contractor’s performance of all the 
requirements of the government- 
financed reclamation contract, this act, 
the Clean Streams law, the Air Pollution 
Control Act (1959 P.L. 2119, No. 787), 
the Coal Refuse Disposal Control Act 
(P.L. 1040, No. 318), the Dam Safety and 
Encroachments Act (P.L. 1375, No. 325), 
and the Solid Waste Management Act 
(P.L. 380, No. 97). An operator posting 
a bond sufficient to comply with this 
section shall not be required to post a 
separate bond for the permitted mea 
under each of the above acts. For 
government-financed reclamation 
contracts other than a no-cost 
reclamation contract, the criteria for 
establishing the amount of the 
performance bond shall be the 
engineering estimate, determined by the 
department, of meeting the 
environmental obligations enumerated 
above. The performance bond which is 
provided by the contractor under a 
contract other than a government- 
financed reclamation contract shall be 
deemed to satisfy the requirements of 
this section provided that the amount of 
the bond is equivalent to or greater than 
the amount determined by the criteria 
set forth in this subsection. For no-cost 
reclamation projects which the 
reclamation schedule is shorter than 
two (2) years the bond amount shall be 
a per acre fee, which is equal to the 
department’s average per acre cost to 
reclaim abandoned mine lands; 
provided, however, for coal refuse 
removal operations, the bond amount 
shall only apply to each acre affected by 
the coal refuse removal operations. For 
long-term, no-cost reclamation projects 
in which the reclamation schedule 
extends beyond two (2) years, the 
department may establish a lesser bond 
amount. In these contracts, the 
department may in the alternative 
establish a bond amount which renects 
the cost of the proportionate amount of 

reclamation which will occiu during a 
period specified. 

Subsection (f) provides that the 
department shall insert in government- 
financed reclamation contracts 
conditions which prohibit coal 
extraction pursuant to government- 
financed reclamation in areas subject to 
the restrictions of section 4.2 except as 
surface coal mining is allowed pursuant 
to that section. 

Subsection (g) provides that any 
person engaging in extraction of coal 
pursuant to a no-cost government- 
financed reclamation contract 
authorized under this section who 
affects a public or private water supply 
by contamination or diminution shall 
restore or replace the affected supply 
with an alternate supply adequate in 
quantity and quality for the purposes 
served. 

Subsection (h) provides that 
extraction of coal or removal of coal 
refuse pursuant to a government- 
financed reclamation contract cannot be 
initiated without the consent of the 
surface owner for right of entry and 
consent of the mineral owner for 
extraction of coal. Nothing in this 
section shall prohibit the department’s 
entry onto land where such entry is 
necessary in the exercise of police 
powers. 

PADEP is proposing to add §4.12 to 
PASMCRA. This section is titled, 
“Financial Guarantees to Insure 
Reclamation; Payments to the Remining 
Financial Assurance Fund.” Subsection 
(a) authorizes PADEP to establish 
programs to provide financial 
guarantees to insure reclamation to 
operators who reclaim abandoned mine 
lands through remining. This section 
describes how the programs will be 
funded and requires PADEP to establish 
underwriting methods. 

Subsection (h) provides that premium 
payments will be deposited into the 
Remining Financial Assurance Fund 
and will be reserved in a special 
account to be used in case of operator 
forfeiture. When the special account 
becomes actuarially sound, excess 
payments may be used pursuant to 
section 18(a.l) and (a.2). 

Subsection (c) provides that payments 
under this subsection shall excuse the 
operator from the requirement to post a 
bond under this act with respect to the 
remining permit for which payment is 
made. 

Subsection (d) provides that the 
financial guarantees program may be 
discontinued immediately and notice 
published in the Pennsylvania Bulletin 
if twenty-five per cent or greater of the 
outstanding bond obligation for the 
financial guarantees program is subject 
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to forfeiture. The special account 
established in the Remining Financial 
Assurance Fund for the financial 
guarantees program shall be the sole 
source of funds underwriting the 
financial guarantees program, and the 
Commonwealth shall not be obligated to 
expend any funds beyond the amount of 
the special account. 

PADEP is proposing to add §4.13 to 
PASMCRA. This section is titled, 
“Reclamation Bond Credits.” 
Subsection (a) provides that a bond 
credit, financially backed by a special 
accoimt for that purpose established in 
section 18(a.2), in the form of a bond 
letter, may be issued by the department 
to a licensed mine operator for 
voluntary reclamation of abandoned 
mine lands as approved by the 
department. This section specifies the 
conditions that PADEP will use to 
determine whether or not to issue a 
bond credit. 

Subsection (b) provides that an 
operator may apply bond credits which 
have been issued by the department 
against any reclamation bond obligation 
selected by the operator on unmined or 
previously mined areas except as 
specified in this section. 

Subsection (c) provides that the 
department may approve utilization of a 
bond credit in combination with 
conventional collateral or surety 
agreements. 

Subsection (d) provides that the 
department may require, as a condition 
of granting the bond credit, that the 
operator post a contract performance 
bond to insure that the operator 
completes the reclamation proposed to 
result in the bond credit. The 
performance bond is to be at least in an 
amount necessary to ensure reclamation 
of those areas proposed to be reclaimed 
and shall be released by the department 
upon completion of the work described 
in the approved reclamation plan. 

Subsection (e) provides that bond 
credits eue transferable to another 

qualified operator approved by the 
department. 

Subsection (f) provides that the 
special account established in the 
Remining Financial Assurance Fund for 
the bond credit program shall be the 
sole source of funds underwriting the 
bond credit program, and the 
Commonwealth shall not be obligated to 
expend any funds beyond the amount of 
the special account. 

Subsection (g) provides that bond 
credits earned by a qualified operator 
may be used on a single permit or on 
multiple permits, whichever the 
operator chooses. A bond credit may be 
used two times; however, the bond 
credit cannot be used a second time 
until the department releases the bond 
credit fi'om its first use. Any bond credit 
that is not used within five years firom 
the date that it is earned or released will 
expire, including bond credits that have 
been transferred. 

PADEP is proposing to amend § 18 of 
PASMCRA. This section is titled, 
“surface Mining Conservation and 
Reclamation Fund; Remining 
Environmental Enhancement Fund; 
Remining Financial Assxurance Fund; 
Department Authority for Awarding of 
Grants.” Subsection (a) is amended to 
include section (a.l), a.2), (a.3) and (a.4). 
These subsections address the use of 
funds for the remining and reclamation 
incentives created by the amendments 
to PSAMCRA discussed earlier. These 
amendments create two special funds in 
the State Treasury to be known as the 
“Remining Environmental Enhancement 
Fund,” and the “Remining Financied 
Assurance Fund.” These subsections 
describe the source of funding for the 
funds and indicate that the Remining 
Environmental Enhancement Fund is to 
be used for operating a remining and 
reclamation incentive program, 
including designating areas suitable for 
reclamation by remining and 
establishing and operating a remining 
operator’s assistance program, but not 
including a bond credit or financial 

guarantees program. The Remining 
Financial Assurance Fund is to be used 
to provide financial assurance for the 
reclamation bond credit program set 
forth in section 4.13 and for the 
financial guarantees program set forth in 
section 4.12. Requirements for operator 
participation in the funds are listed. 

Subsection (f) was modified to allow 
any licensed mine operator to propose 
reclamation of a bond forfeiture area. 

Subsection (g) modifies the internal 
rules for the Mining and Reclamation 
Advisory Board, PADEP’s advisory 
committee on matters relating to surface 
cocd mining and reclamation. 

PADEP is proposing to amend § 18.7 
of PASMCRA, titled, “Creation of Small 
Operator’s Assistance Fund.” The 
amendment limits PADEP’s use of Small 
Operator Assistance Funds to uses 
authorized by the Office of Surface 
Mining Reclamation and Enforcement 
and the Federal Surface Mining Control 
and Reclamation Act of 1977. 

PADEP is proposing to add § 18.9 to 
PASMCRA. This new section is titled, 
“Search Warrants” and provides that 
the PADEP may apply for a search 
warrant for the purposes of inspecting 
or examining any property, premises, 
place, building, book, record, or other 
physical evidence, of conducting tests, 
of taking samples, or of seizing books, 
records and other physical evidence. 
The warrant shall be issued on probable 
cause. The amendment further defines 
sufficient probable cause. 

PADEP is proposing to add § 18.10 to 
PASMCRA. This new section is titled, 
“Construction of Act” and signifies 
PADEP’s intent that PASMCRA not 
violate the Federal Clean Water Act or 
the Federal Surface Mining control and 
Reclamation Act of 1977 (30 U.S.C. 1201 
et seq.). 

The additions and changes to 
regulations proposed by the amendment 
are described as follows: 

The amendment will result in changes 
to the following existing provisions of 
the Pennsylvania progreun: 

[Title 25 of the PA Code] 

86.142 87.1 88.1 89.5 

86.151-152 87.119 88.107 

86.156-86.158 (inclusive) 84.147 88.121 

86.161 88.209 

86.168 

86.171 

86.174-86.175 
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The following sections are proposed to be added to the Pennsylvania program: 

[Title 25 of the PA Code] 
86.251-86.253 (inclusive) 
86.281-86.284 (inclusive) 
86.291-86.295 (inclusive) 
86.351-86.359 (inclusive) 

The following sections are proposed to be deleted: 

[Title 25 of the PA Code] 

87.11-87.21 (inclusive) 88.92 89.52-89.53 
87.102-87.103 88.93 

88.187-88.188 
88.292-88.293 

A brief summary of the proposed 
changes and additions to die 
Pennsylvania program are found below. 

Chapter 86 

The changes made to 25 PA Code 
86.142 “Definitions,” are the additions 
of definitions for “Annuity,” “Trustee,” 
and “Trust Fund.” 

A revision to 25 PA Code 86.151 
“Period of Liability,” provides that 
liability under bonds related to the risk 
of water pollution firom coal refuse 
disposal activities shall continue for a 
period of time after completion of the 
activities. The period of time will be 
determined by PADEP on a case-by-case 
basis. Subsection (j) was added to 
emphasize an operator’s responsibility 
to treat discharges of mine drainage 
emanating from or hydrologically 
connected to the site. 

A revision proposed to subsection (a) 
of 25 PA Code 86.152, “Bond 
Adjustments,” provides that PADEP 
may require additional bond if the cost 
of reclamation, restoration or abatement 
work increases so that an additional 
amount of bond is necessary. Subsection 
(b) is modified to include the estimated 
costs of restoration or abatement 
responsibilities as factors to be satisfied 
when an operator is seeking a bond 
reduction. 

A revision proposed to 25 PA Code 
86.157, “Form of the Bond,” provides 
for the new types of collateral bonds 
allowed by proposed changes to 
PASMCRA. These bond types include 
annuities, trust funds, and life or 
property and casualty insurance. 

Two revisions are proposed for 25 PA 
Code 86.157, “Special Terms and 
Conditions for Surety Bonds.” 
Subsection (3) is revised to read as 
follows: “The Department will not 
accept a single bond from a surety 
company for a permittee if the single 
bond is in excess of the surety 
company’s maximum single risk 
exposure as provided in The Insurance 
Company Law of 1921 (40 P.S. §§ 341- 

991), xmless the surety company 
complies with The Insurance Company 
Law of 1921 for exceeding the 
maximum single risk exposure.” 
Subsection (4) is proposed to be deleted 
and the remaining subsections are 
proposed to be renumbered accordingW. 

Several revisions are proposed for 25 
PA Code 86.158, “Special 'Terms and 
Conditions for Collateral Bonds.” 
Subsection (c){6) was modified to read, 
“The Department will only accept 
certificates of deposit from banks or 
banking institutions licensed or 
chartered to do business in the United 
States.” New subsections (e) and (f) 
were added. Subsection (e) specifies the 
conditions that must be fulfilled to 
secvu’e a collateral bond in the form of 
a life insurance policy. Subsection (f) 
specifies the conditions that must be 
met to secure a collateral bond in the 
form of an annuity or a trust fund. 
Finally the subsection that was formerly 
labeled as (e) is proposed to be 
renumbered as subsection (g). 

A sentence is proposed to be added at 
the end of section 25 PA Code 86.161, 
“Phased Deposits of Collateral.” The 
sentence is, “Interest accumulated by 
phased deposits of collateral shall 
become part of the bond, and may be 
used to reduce the amount of the final 
phased deposit.” 

Several revisions are proposed for 25 
PA Code 86.168, “Terms and Conditions 
for Liability Insurance.” The revision to 
subsection (a) requires a permittee to 
submit proof of liability insurance 
coverage before a license is issued. The 
revision to subsection (b) requires 
liability insurance to be written on an 
occurrence basis and to provide for 
bodily injury. Subsection (c) adds a 
sentence that states, “The limits of the 
rider shall be at least equivalent to the 
limits of the general liability portion of 
the policy.” Subsection (d) requires the 
insurance policy to include a rider 
requiring notification to PADEP within 
30 days prior to substantive changes* in 
the policy or prior to termination or 

90.102-90.103 

failure to renew. Subsection (e) 
increases the minimum iusmance 
coverage for bodily injury to $500,000 
per person and $1 million aggregate and 
minimum insurance coverage for 
property damage to $500,000 for each 
occurrence and $1 million aggregate. 
Subsection (f) changes the regulatory 
action to be taken in the event a 
permittee fails to maintain the 
insurance. If the insurance is not 
maintained, PADEP will issue a notice 
of intent to suspend the license or 
permit. If the proof of insmance is not 
submitted within 30 days, the 
Department will suspend the license or 
permit. 

A proposed revision to 25 PA Code 
86.171, “Procedures for Seeking Release 
of Bond,” allows any person having an 
interest in the bond to file an 
application with PADEP for bond 
release. Subsection (b)(6) is added 
which provides that the newspaper 
advertisement for bond release must 
state whether any postmining 
pollutional discharges have occurred 
and describe the type of treatment 
provided for the discharges. The former 
subsection (b)(6) has been renumbered 
to (b)(7). Subsection (f)(4) changed a 
reference from subsection (g) to 
subsection (h). Subsection (g) has been 
added. This subsection states, “If the 
permittee is unwilling or unable to 
request bond release, and if the criteria 
for bond release have been satisfied, the 
Department may release the bond by 
following the procedures of subsections 
(a)(2), (b), (d)-(f).” Former subsection (g) 
has been renumbered to subsection (h). 

Some minor modifications are 
proposed for 25 PA Code 86.174, 
“Standards for Release of Bonds.” The 
proposed regulation replaces the Roman 
Numeral “I” with the Arabic “1” in 
subsection (a), and inserted the word 
“Additional” at the beginning of 
subsection (d). 

Some minor modifications are also 
made to 25 PA Code 86.175, “Schedule 
for Release of Bond.” Subsection (a) 
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provides that no bond will be released 
until the Department finds that the 
permittee has complied with §§ 86.171, 
86.172 £md 86.174 (relating to 
procedures for seeking release of bond; 
criteria for release of bond; and 
standards for release of bonds). 
Subsection (b)(3) has been modified by 
deleting the following phrase, “. . . and 
final inspection and procedures of 
§ 86.171 (relating to procedures for 
seeking release of bond) have been 
satisfied.” 

Several modifications to 25 PA Code 
86.182, “Procedures,” have been 
proposed. Subsection (a)(3) has been 
added. This section provides that if 
bond forfeiture is required, PADEP will 
notify the surety of the requirement to 
pay the amount of the bond to PADEP 
within 30 days. The money will be held 
in escrow. If court of competent 
jurisdiction finds that the 
Commonwealth was not entitled to all 
or a portion of the amount forfeited, the 
interest shall accrue proportionately to 
the surety in the amount determined to 
be improperly forfeited. Former 
subsection (a)(3) has been renumbered 
to (a)(4). Subsection (d) has been added. 
This subsection provides that a surety 
can reclaim a site in lieu of paying the 
amount of forfeited bond within 30 
days. The remainder of this subsection 
provides the procedmes to be followed 
if a surety elects to reclaim a site. 
Former subsections (d)-(f) are 
renumbered as subsections (e)-(g). 

A minor modification was m^e to 25 
PA Code 86.195, “Penalties Against 
Corporate Officers.” A cross-reference 
was revised from § 87.14 to § 86.353 to 
be consistent with other changes to 
Chapter 86. 

PADEP is proposing to add numerous 
sections dealing with incentives to 
encourage remining of abandoned mine 
lands and bond forfeitvue sites. These 
sections will be summarized briefly 
below. 

25 PA Code 86.251, “Purpose,” gives 
the purpose of this section as 
encouraging remining to eliminate 
hazards to human health and safety, 
abating pollution of svirface and 
groundwaters and the contribution of 
sediment to adjacent areas, restoring 
land to beneficial uses and recovering 
remaining coal resoiut;es. 

25 PA Code 86.252, “Definitions,” 
adds definitions for “Abandoned mine 
lands,” “Act, “Bond credit,” “Financial 
guarantee,” “Remining,” “Remining 
area,” and “Tangible net worth.” 

25 PA Code 86.253, “Operator and 
Project Qualification,” subsection (a) 
gives the requirements an operator must 
meet to participate in the remining and 
reclamation incentives program. 

Subsection (b) provides the 
requirements an operator must 
demonstrate to get a project approved 
under the remining and reclamation 
incentives program. 

PADEP proposes to add 25 PA Code 
86.281, “Financial Guarantees to Insure 
Reclamation—General.” This section 
has four subsections. Subsection (a) 
describes a special account in the 
Remining Financial Assurance Fund to 
be used to financially assure bonding. 
Subsection (b) provides that operators 
must demonstrate their eligibility to 
participate in the program. Subsection 
(c) was not submitted for approval. 
Subsection (d) provides limits on the 
amount of financial guarantees the 
Department will issue on permits. 
Subsection (e) describes use of the Fund 
to complete reclamation of forfeited 
sites. 

25 PA Code 86.282, “Participation 
Requirements,” describes 
demonstrations required of an operator 
to be able to participate in the program. 
The operator must demonstrate one of 
the following: Under subsection (a)(1), 
the operator must be able to post a 
collateral bond and demonstrate 
appropriate experience in coal mining 
and reclamation, imder subsection (a)(2) 
the operator must be able to obtain a 
surety bond or letter of credit collateral 
bond, or under subsection (a)(3) the 
operator must prove eligibility to self¬ 
bond. Subsection (b) provides that an 
operator will not be approved to 
participate in the program when the 
financial guarantees exceed limits 
established in 25 PA Code 86.281(d). 
Subsection (c) provides that any person 
submitting false information in the 
financial test will render the operator 
ineligible to participate in the program. 

25 PA Code 86.283, “Procedures,” 
lists the criteria that govern an 
operator’s participation in the program. 
Subsection (a) discusses payments to 
the fund. Subsection (b) requires the 
operator to make the annual payment 
until the bond is reduced or released. 
Subsection (c) provides that an operator 
approved to participate in the program 
is not required to pay the reclamation 
fee for the remining area. Subsection (d) 
indicates the Department will issue a 
letter to the operator specifying the 
amoimt of money in the special account 
which has been reserved as collateral for 
the reclamation of the remining area. 
Subsection (e) provides the obligation 
will be reduced or released prior to any 
other bond submitted by the operator to 
cover the reclamation obligations of that 
permit. 

25 PA Code 86.284 is titled 
“Forfeiture.” Subsection (a) provides 
that a bond forfeiture will result in the 

Department declaring forfeit the amount 
reserved for the operator in the special 
fund. Subsection (b) indicates that 
forfeiture will not relieve the operator 
from meeting requirements of 
PASMCRA. Subsection (c) indicates that 
on declaration of forfeiture, the 
Department will use bond money and 
reserve funds to complete reclamation 
of the minesite. Subsection (d) provides 
that the financial guarantees program 
will be discontinued immediately if 
25% or more of the total outstanding 
financial guarantees are declared forfeit. 
Subsection (e) lists forfeiture actions 
that could cause the financial 
guarantees program to be suspended. 

25 PA Code 86.291 is titled, 
“Financial Assiurance for Bond Credit— 
General.” Subsection (a) describes a 
special account within the Remining 
Financial Assurance Fund that may be 
used to assure bond obligations of 
operators who voluntarily complete a 
reclamation project under the bond 
credit program. Subsection (b) describes 
how the bond credit will work. 
Subsection (c) provides that when a 
permit where a bond credit is being 
used is declared forfeit, the reserve 
funds will be used by the Department in 
accordance with the procedures and 
criteria in §§ 86.187-86.190. 

25 PA Code 86.292 is titled 
“Procedures and Requirements.” 
Subsection (a) lists the steps a mining 
operator must take to apply for a bond 
credit. Subsection (b) indicates that if 
the proposed reclamation activities have 
the potential for offsite impacts, the 
Department may require as a condition 
of approving the reclamation plan, a 
performance bond in the amount 
necessary to ensure the operator 
completes the reclamation as proposed. 
Subsection (c) lists the provisions of an 
agreement between the operator and the 
Department that will be executed on 
approval of the proposed reclamation 
plan. Subsection (d) discusses the 
conditions under which the bond credit 
may be amended or terminated. 
Subsection (e) describes the 
enforcement actions the Department 
may take against an operator who fails 
to complete the reclamation as specified 
in the agreement. 

25 PA Code 86.293, “Issuance,” 
provides that a bond credit letter will be 
issued by the Department upon a 
finding that the operator has met the 
terms of the agreement. 

25 PA Code 86.294 is titled “Uses and 
Limitations.” Subsection (a) indicates 
an operator may apply a bond credit to 
an original or existing bond. Subsection 
(b) indicates an operator may use a bond 
credit on a single permit or multiple 
permits. Subsection (c) indicates that a 
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bond credit may be used in combination 
with other types of bonds. Subsection 
(d) indicates a bond credit may be 
transferred to a qualified operator. 
Subsection (e) provides that a bond 
credit may not be used to bond water 
loss or to bond long-term water 
treatment. Subsection (f) indicates 
procedures an operator must follow if a 
discharge not meeting effluent limits 
develops on a permit where a bond 
credit is being used. Subsection (g) 
indicates bond credits will be released 
prior to any surety or collateral bonds. 
Subsection (h) indicates a bond credit 
that is not used within five years from 
the date it is issued or released will 
expire. 

25 PA Code 86.295 is titled 
“Forfeiture.” Subsection (a) indicates 
that the Department will declare forfeit 
the amount reserved in the bond credit 
special account if forfeiture is declared 
under § 86.181. Subsection (b) indicates 
the Department’s declaration of 
forfeiture does not excuse the operator 
from meeting the requirements of this 
chapter or the act. Subsection (c) 
indicates that upon collection of the 
bond credit, the Department will use 
bond money and reserved funds to 
complete reclamation of the mine site. 

25 PA Code 86.351, “License 
Requirement,” provides that a person 
who intends to mine coal as an operator 
must first obtain a mine operator’s 
license. 

25 PA Code 86.352, “Mine Operator’s 
License Application,” lists the 
information required by the application 
for license. 

25 PA Code 86.353, “Identification of 
Ownership,” lists the information that 
must be included in the application for 
each person who owns or controls the 
applicant. 

25 PA Code 86.354, “Public Liability 
Insurance,” requires an applicant to 
provide a certificate of liability 
insurance for the term of the license. 

25 PA Code 86.355 is titled “Criteria 
for Approval of Application.” 
Subsection (a) describes the 
circumstances under which the ** 
Department will not issue, renew or 
amend the license. Subsection (b) 
provides the Department will issue a 
notice of intention not to issue, renew 
or amend a license for the reasons in 
subsection (a). Subsection (c) indicates 
the Department will notify the applicant 
in writing of its intention hot to issue, 
renew or amend the license and the 
opportunity for informal hearing. 
Subsection (d) indicates that a person 
who opposes the Department’s decision 
on issuance, renewal or amendment of 
a license has the burden of proof. 
Subsection (e) indicates that for the 

purposes of this section, “adjudicated 
proceeding,” means a final unappealed 
order of the Department or a final order 
of the EHB or other court of competent 
jurisdiction. 

25 PA Code 86.356 is titled “License 
Renewal Requirements.” Subsection (a) 
provides for annual renewal of the 
license. Subsection (b) requires the 
application for renewal to be made at 
least 60 days before the current license 
expires. Subsection (c) provides that the 
Department will notify the operator 60 
days prior to license expiration of its 
intent not to renew a license. 

25 PA Code 86.358 is titled 
“Suspension and Revocation.” 
Subsection (a) lists the reasons the 
Department may suspend or revoke a 
license. Subsection (b) indicates that 
Department will provide an informal 
conference before suspending or 
revoking a license. 

25 PA Code 86.359 is titled “Fees.” 
Subsection (a) lists the fees needed to 
secure a license. Subsection (b) provides 
the circumstances vmder which a fee 
may be refunded. 

Chapter 87 

Several terms were proposed to be 
added and one was proposed to be 
deleted in section 25 PA Code 87.1, 
“Definitions.” Definitions were 
proposed to be added for the terms “De 
minimis cost increase,” “Water supply,” 
and “Water supply survey.” The 
definition of “Dry weather flow” was 
proposed to be deleted from this 
section. 

As stated previously, sections 25 PA 
Code 87.11-87.21 inclusive were 
proposed to be deleted fi’om Chapter 87 
and moved into Chapter 86. The 
proposed amendment reniunbers these 
sections as 25 PA Code 86.351-86.359 
(inclusive). 

The amendment proposes to delete 25 
PA Code 87.102, “Hydrologic Balance: 
Effluent Limits,” emd 25 PA Code 
87.103, “Precipitation Event 
Exemption.” 

The amendment proposes to amend 
25 PA Code 87.119, “Hydrologic 
Balance: Water Rights and 
Replacement.” Subsection (a) provides 
that an operator or person engaged in 
government financed reclamation who 
affected a water supply must restore or 
replace the water supply. This 
subsection also lists the criteria a water 
supply must meet for it to be considered 
adequate. Subsection (b) indicates that a 
surface mine operator or owner is 
responsible for pollution within 1000 
feet of the boundaries of areas bonded 
and affected by coal mining operations 
except for haul roads. Subsection (cl 
lists defenses to the presumption of 

liability defined in subsection (b). 
Subsection (d) requires that the mine 
operator or mine owner notify the 
Department and provide all information 
which supports a defense to the 
presumption of liability. Subsection (e) 
allows the Department to use moneys 
firom the Surface Mining Conservation 
and Reclamation Fund to restore or 
replace water supplies if the Department 
finds that immediate replacement of the 
supply used for potable or domestic 
purposes is required to protect public 
health or safety and the mine owner or 
operator has failed to comply with 
Departmental orders. Subsection (f) 
states the Department will recover costs 
of restoration or replacement from a 
sinface mine operator or mine owner. 
Subsection (g) provides that a surface 
mine operator or mine owner who 
successfully appeals a Depeulment order 
is entitled to recovery of reasonable 
costs. Subsection (h) permits a 
landowner, water supply user or water 
supply company to pursue other 
remedies that may be available in law or 
in equity. Subsection (i) provides that a 
Department order issued under this 
section which is appealed will not be 
used to block issuance of new permits 
or the release of bonds when a stage of 
reclamation work is completed. 
Subsection (j) provides that nothing in 
this section limits the Departments 
authority under section 4.2(f)(1) of 
SMCRA. Subsection (k) provides that a 
sinface mining operation conducted 
under a surface mining permit issued by 
the Department before February 16, 
1993, is not subject to subsections (b)- 
(i), but is subject to subsections (a) and 
())• 

25 PA Code 87.147 is titled 
“Revegetation: General Requirements.” 
Subsection (b)(1) was added. This 
subsection provides for a lesser 
revegetation success standard for areas 
proposed to be reaffected when these 
areas were previously disturbed by 
surface mining activities and were not 
reclaimed to the standards of SMCRA. 

Chapter 88 

Three new definitions are proposed to 
be added to Chapter 88 and one is 
proposed to be deleted. The terms 
proposed for addition to 25 PA Code 
88.1 are, “De minimis Cost Increase,” 
“Water Supply,” and “Water Supply 
Survey.” The term “Dry Weather Flow” 
is proposed to be deleted from 25 PA 
Code 88.1. 

The amendment proposes to delete 25 
PA Code 88.92, “Hydrologic Balance: 
Effluent Limits,” and 25 PA Code 88.93, 
“Precipitation Event Exemption.” 

The amendment proposes to amend 
25 PA Code 88.107, “Hydrologic 
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Balance: Water Rights and 
Replacement.” The proposed 
amendment language is identical to that 
proposed for 25 PA Code 87.119 
summarized above. 

25 PA Code 88.121 is titled, 
“Revegetation: General Requirement.” 
Subsection (b) is proposed to be 
amended to provide for a lesser 
revegetation success standard for areas 
proposed to be reaffected when these 
areas were previously disturbed by 
surface mining activities and were not 
reclaimed to the standards of SMCRA. 

The amendment proposes to delete 25 
PA Code 88.187, “Hydrologic Balance: 
Effluent Limits,” emd 25 PA Code 
88.188, “Precipitation Event 
Exemption.” 

25 PA code 88.209 “Revegetation: 
General Requirement” subsection (b) is 
proposed to be amended to provide for 
a lesser revegetation success standard 
for areas proposed to be reaffected when 
these areas were previously disturbed 
by surface mining activities and were 
not reclaimed to the standards of 
SMCRA. 

The amendment proposes to delete 25 
PA Code 88.292,“Hydrologic Balemce: 
Effluent Limits,” and 25 PA Code 
88.293, “Precipitation Event 
Exemption.” 

Chapter 89 

One definition, “Dry Weather Flow,” 
is proposed to be deleted from 25 PA 
Code 89.5. 

The amendment proposes to delete 25 
PA Code 89.52, “Water Quality 
Standards, Effluent Limitations and Best 
Management Practices,” and 25 PA 
Code 89.53, “Precipitation Event 
Exemption.” 

Chapter 90 

One definition, “Dry Weather Flow,” 
is proposed to be deleted from 25 PA 
Code 90.1. 

The amendment proposes to delete 25 
PA Code 90.102, “Hydrologic Balance: 
Water Quality Standards, Effluent 
Limitations and Best Management 
Practices,” and 25 PA Code 90.103, 
“Precipitation Event Exemption.” 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 884.15, OSM is now seeking 
comment on whether the amendment 
proposed by Pennsylvania satisfies the 
applicable requirements for the 
approval of State program amendments. 
If the amendment is deemed adequate, 
it will become part of the Pennsylvania 
program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaddng, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated imder DATES or at locations 
other than the Harrisbmrg Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
Administration Record. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the 
person listed under FOR FURTHER 

INFORMATION CONTACT by close of 
business on March 29,1999. If no one 
requests an opportunity to comment at 
a public hearing, the hearing will not be 
held. 

If a public hearing is held, it will 
continue on the specified date until all 
persons scheduled to comment have 
been heard. Persons in the audience 
who have not been scheduled to 
comment and who wish to do so will be 
heard following those scheduled The 
hearing will end after all persons who 
desire to comment have been heard. 
Filing of a written statement at the time 
of the hearing is requested as it will 
greatly assist the transcriber. 

Public Meeting 

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing 
to meet with OSM representatives to 
discuss the proposed amendments may 
request a meeting at the Harrisburg 
Field Office by contacting the person 
listed under FOR FURTHER INFORMATION 

CONTACT. All such meetings will be 
open to the public and, if possible, 
notices of the meetings will be posted in 
advance at the locations listed above 
under ADDRESSES. A summary of 
meetings will be included in the 
Administrative Record. 

IV. Procedural Determinations 

Executive Order 12866 

This proposed rule is exempted from 
review by the Office of Management and 
Budget (0MB) under Executive Order 
12866 (Regulatory Planning and 
Review). 

Executive Order 12988 

The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 
(Civil Justice Reform) and has 
determined that, to the extend allowed 
by law, this rule meets the applicable 

standards of subsections (a) and (h) of 
that section. However, these standards 
are not applicable to the actual language 
of State regulatory programs and 
program amendments since each such 
program is drafted emd promulgated by 
a specific State, not by OSM. Under 
sections 503 and 505 of SMCRA (30 
U.S.C. 1253 and 1255) and 30 CFR 
730.11, 732.15, and 732.17(h)(l0), 
decisions on proposed State regulatory 
progreuns and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met. 

National Environmental Policy Act 

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constituent major 
Federal actions within the meaning of 
section 102(c)(C) of the National 
Environmental Policy Act (42 U.S.C. 
4332(c)(C)). 

Paperwork Reduction Act 

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.) 

Regulatory Flexibility Act 

The Department of the Interior has 
determines that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon corresponding Federal regulations 
for which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Accordingly, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions in the analyses for 
the corresponding Federal regulations. 

Unfunded Mandates 

In accordance with the Unfunded 
Mandates Reform Act (2 U.S.C. 1501 et 
seq.), this rule will not produce a 
Federal mandate of $100 million or 
greater in any year, i.e., it is not a 
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“significant regulatory action” under 
the Unfunded Mandates Reform Act. 

List of Subjects in 30 CFR Part 938 

Intergovernment relations. Surface 
mining, Underground mining. 

Dated: March 5,1999. 
Allen D. Klein, 
Appalachian Regional Coordinating Center. 

[FR Doc. 99-6109 Filed 3-11-99; 8:45 am] 

BILLING CODE 431(M)5-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Parts 409, 410, 411,412, 413, 
419,489,498, and 1003 

[HCFA-1005-3N] 

RIN 0938-AI56 

Medicare Program; Prospective 
Payment System for Hospital 
Outpatient Services; Extension of 
Comment Period 

agency: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of extension of comment 
period for proposed rule. 

SUMMARY: This notice extends the 
comment period for the third time on a 
proposed rule published in the Federal 
Register on September 8,1998, (63 FR 
47552). In that rule, as required by 
sections 4521, 4522, and 4523 of the 
Balanced Budget Act of 1997, we 
proposed to eliminate the formula- 
driven overpayment for certain 
outpatient hospital services, extend 
reductions in payment for costs of 
hospital outpatient services, and 
establish in regulations a prospective 
payment system for hospital outpatient 
services (and for Medicare Part B 
services furnished to inpatients who 
have no Part A coverage.) 
DATES: The comment period is extended 
to 5 p.m. on June 30,1999. 
ADDRESSES: Mail written comments (one 
original emd three copies) to the 
following address: Health Care 
Financing Administration, Department 
of Health and Human Services, 
Attention: HCFA-1005-P, P.O. Box 
26688, Baltimore, MD 21207-0488. 

If you prefer, you may deliver your 
written comments (one original and 
three copies) to one of the following 
addresses; Room 443-G, Hubert H. 
Humphrey Building, 200 Independence 
Avenue, SW., Washington, DC 20201, or 
Room C5-09-26, Central Building, 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 

Because of staffing and resource 
limitations, we cannot accept comments 
by facsimile (FAX) transmission. In 
commenting, please refer to file code 
HCFA-1005-P. Comments received 
timely will be available for public 
inspection as they are received, 
generally beginning approximately 3 
weeks after publication of a document, 
in Room 443-G of the Department’s 
offices at 200 Independence Avenue, 
SW., Washington, DC, on Monday 
through Friday of each week ft-om 8:30 
a.m. to 5 p.m. (phone: (202) 690-7890). 

For comments that relate to 
information collection requirements, 
mail a copy of comments to: Health Care 
Financing Administration. 
Office of Information Services, 

Standards And Security Group, 
Division of HCFA Enterprise 
Standards, Room N2-14-26, 7500 
Security Boulevard, Baltimore, MD 
21244-1850. Attn: John Burke HCFA- 
1005-P,and 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 10235, New Executive 
Office Building, Washington, DC 
20503, Attn: Allison Herron Eydt, 
HCFA Desk Officer. 

FOR FURTHER INFORMATION CONTACT: 

Janet Wellham, (410) 786-4510. 
SUPPLEMENTARY INFORMATION: 

On September 8,1998, we issued a 
proposed rule in the Federal Register 
(63 FR 47552) that would do the 
following: 

• Eliminate the formula-driven 
overpayment for certain hospital 
outpatient services. 

• Extend reductions in payment for 
costs of hospital outpatient services.- 

• Establish in regulations a 
prospective payment system for hospital 
outpatient services, for partial 
hospitalization services furnished by 
community mental health centers, and 
for certain Medicare Part B services 
furnished to inpatients who have no 
Part A coverage. 

• Propose new requirements for 
provider departments and provider- 
based entities. 

• Implement section 9343(c) of the 
Omnibus Budget Reconciliation Act of 
1986, which prohibits Medicare 
payment for nonphysician services 
furnished to a hospital outpatient by a 
provider or supplier other than a 
hospital unless the services are 
furnished under an arrangement with 
the hospital. 

• Authorize the Department of Health 
and Human Services’ Office of Inspector 
General to impose a civil money penalty 
against any individual or entity who' 
knowingly presents a bill for 

nonphysician or other bundled services 
not provided directly or under such an 
arrangement. 

The comment period for the proposed 
rule closed on November 9,1998. 
Because of the scope of the proposed 
rule, hospitals and numerous 
professional associations requested 
more time to analyze the potential 
consequences of the rule. Therefore, we 
published a notice on November 13, 
1998, (63 FR 63429), which extended 
the comment period until January 8, 
1999. Because of further requests from 
hospitals and professional associations, 
we published another notice on January 
12,1999, (64 FR 1784) extending the 
comment period to March 9,1999. Due 
to additional requests for more time to 
analyze the potential consequences of 
the proposed rule, we are again 
extending the comment period until 
June 30, 1999. 

Numerous hospital industry groups 
that were preparing to comment on the 
proposed rule have requested extensive 
comparisons of their databases and 
those used to develop the proposed 
prospective payment system for hospital 
outpatient services. These groups are 
also requesting the provision of detailed 
programming information and analysis 
of individual proposed rates, including 
examination of their underlying data. 
Because of frequent modifications to our 
databases dming the initial 
development of the prospective 
payment system and those changes that 
needed to be made to accommodate the 
final legislative provision enacted under 
the Balanced Budget Act of 1997, we 
must make extensive revisions of the 
databases in order to respond to the 
industry. Therefore, we are 
reprogramming and documenting our 
databases in order to make interaction 
with the potential commenters more 
efficient. 

Published elsewhere in this issue of 
the Federal Register is a notice 
extending the comment period for the 
proposed rule published in the June 12, 
1998, Federal Register in which we 
propose to rebase Medicare payment 
rates and update the list of approved 
procedures for ambulatory surgical 
centers (ASCs) (63 FR 32290). We are 
extending the comment period for the 
June 12,1998, ASC proposed rule to be 
concurrent with the extended comment 
period for the September 8,1998, 
hospital outpatient proposed rule 
because Medicare payments to ASCs are 
closely linked to the manner in which 
Medicare proposes to pay hospitals 
under a prospective payment system for 
surgical services furnished on an 
outpatient basis. 
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Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 
(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare— 
Supplementary Medical Insurance Program) 

Dated: March 1,1999. 
Nancy-Ann Min DeParle, 

Administrator, Health Care Financing 
A dministra tion. 

Dated: March 9,1999. 
Donna E. Shalala, 

Secretary. 
[FR Doc. 99-6134 Filed 3-4-99; 2:08 pm] 

BILUNG CODE BILLING CODE 4120-01-P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Parts 416 and 488 

[HCFA-1885-5N] 

RIN 0938-AH81 

Medicare Program; Update of 
Ratesetting Methodology, Payment 
Rates, Payment Policies, and the List 
of Covered Procedures for Ambulatory 
Surgical Centers Effective October 1, 
1998; Extension of Comment Period 

agency: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of extension of comment 
period for proposed rule. 

SUMMARY: This notice extends the 
comment period for the fifth time on a 
proposed rule published in the Federal 
Register on June 12,1998 (63 FR 32290). 
In that rule we proposed to make 
various changes, including changes to 
the ambulatory surgical center (ASC) 
payment methodology and the list of 
Medicare covered procedures. 
DATES: The comment period is extended 
to 5 p.m. on June 30,1999. 
ADDRESSES: Mail written comments (one 
original and three copies) to the 
following address; Health Care 
Financing Administration, Department 
of Health and Human Services, 
Attention: HCFA-1885-P, P.O. Box 
26688, Baltimore, MD 21207-0488. 

If you prefer, you may deliver your 
written comments (one original and 
three copies) to one of the following 
addresses; Room 443-G, Hubert H. 
Humphrey Building, 200 Independence 
Avenue, SW., Washington, DC 20201, or 
Room C5-09-26, Central Building, 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 

Because of staffing and resource 
limitations, we cannot accept comments 

by facsimile (FAX) transmission. In 
commenting, please refer to file code 
HCFA-1885-P. Comments received 
timely will be available for public 
inspection as they are received, 
generally beginning approximately 3 
weeks after publication of a document, 
in Room 443-G of the Department’s 
offices at 200 Independence Avenue, 
SW., Washington, DC, on Monday 
through Friday of each week from 8:30 
a.m. to 5 p.m. (phone: (202) 690-7890). 

For comments that relate to 
information collection requirements, 
mail a copy of comments to: Health Care 
Financing Administration. 
Office of Information Services, 

Standards And Secvuity Group, 
Division of HCFA Enterprise 
Standards, Room N2-14—26, 7500 
Security Boulevard, Baltimore, MD 
21244-1850. Attn: John Burke HCFA- 
1885-P, and 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 10235, New Executive 
Office Building, Washington, DC 
20503, Attn: Allison Herron Eydt, 
HCFA Desk Officer. 

FOR FURTHER INFORMATION CONTACT: 

Terri Harris, (410) 786—6830. 
SUPPLEMENTARY INFORMATION: 

On June 12,1998, we issued a 
proposed rule in the Federal Register 
(63 FR 32290) that would do the 
following: 

• Update the criteria for determining 
which surgical procedures can he 
appropriately and safely performed in 
an ASC. 

• Make additions to and deletions 
from the cvurrent list of Medicare 
covered ASC procedures based on the 
revised criteria. 

• Rebase the ASC payment rates 
using cost, charge, and utilization data 
collected by a 1994 siu^ey of ASCs. 

• Refine the ratesetting methodology 
that was implemented by a final notice 
published on February 8,1990, in the 
Federal Register. 

• Require that ASC payment, 
coverage, and wage index updates be 
implemented annually on January 1 
rather than having these updates occm 
randomly throughout the year. 

• Reduce regulatory hiuden. 
• Make several technical policy 

changes. 
The proposed rule would also 

implement requirements of section 
1833(i)(l) and (2) of the Social Security 
Act. We indicated that comments would 
he considered if we received them by 
August 11,1998. 

We received requests from numerous 
ASCs and professional associations for 

I 

more time to analyze the potential 
consequences of the rule. We issued a 
notice in the Federal Register on August 
14.1998, (63 FR 43655) announcing 
extension of the public comment period 
to September 10, 1998. 

On September 8,1998, we published 
a proposed rule in the Federal Register 
entitled “Medicare Program; Prospective 
Payment System for Hospital Outpatient 
Services” (63 FR 47552). We received 
additional requests fi-om ASCs and 
professional associations for more time 
to analyze the impact of the hospital 
outpatient proposed rule, and for a 
delay in the implementation of the ASC 
final rule to be concurrent with 
implementation of the hospital 
outpatient prospective payment system. 

On October 1,1998, we reopened the 
comment period for the June 12,1998, 
ASC proposed rule imtil November 9, 
1998, to coincide with the comment 
period for the September 8,1998, 
hospital outpatient proposed rule. We 
also gave notice in the October 1,1998, 
Federal Register (63 FR 52663) of a 
delay in the adoption of the provisions 
of the June 12,1998, ASC proposed rule 
as a final rule to be concurrent with the 
adoption as final of the hospital 
outpatient prospective payment system 
as soon as possible after January 1, 2000. 
In the November 13,1998, Federal 
Register (63 FR 63430), we further 
extended the comment period until 
January 8,1999. In the January 12,1999, 
Federal Register (64 FR 1785), we again 
extended the comment period until 
March 9,1999. 

Published elsewhere in this issue of 
the Federal Register is a notice 
extending the comment period for the 
September 8,1998, hospital outpatient 
proposed rule (63 FR 47552) until June 
30.1999. Because Medicare payments to 
ASCs are closely linked to the way 
Medicare proposes to pay hospitals 
under a prospective payment system for 
surgical services furnished on an 
outpatient basis, we are extending the 
comment period for the June 12,1998, 
ASC proposed rule to be concurrent 
with the extended comment period for 
the September 8,1998, hospital 
outpatient proposed rule. The comment 
period will close at 5 p.m. on June 30, 
1999. 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 

(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare— 
Supplementary Medical Insurance Program) 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Proposed Rules 12279 

Dated: March 1,1999. 

Nancy-Ann Min DeParle, 
Administrator, Health Care Financing 
Administration. 

Dated: March 9,1999. 

Donna E. Shalala, 

Secretary. 

(FR Doc. 99-6135 Filed 3-9-99; 2:08pm] 

BILLING CODE 4120-01-P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 660 

[I.D. 030299B] 

RIN 0648-AL48 

Fisheries Off West Coast States and in 
the Western Pacific; Northern Anchovy 
Fishery; Amendment 8 

agency: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of availability of an 
amendment to a fishery management 
plan; request for comments. 

SUMMARY: NMFS announces that the 
Pacific Fishery Management Council 
(Council) has submitted Amendment 8 
to the Northern Anchovy Fishery 
Management Plan (FMP) for Secretarial 
review. The amendment was prepared 
to provide a comprehensive 
management approach to small coastal 
pelagic species (CPS) off the Pacific 
coast. The amendment also addresses 
the provisions of the 1996 Sustainable 
Fisheries Act (SFA) regarding 
overfishing, bycatch, essential fish 
habitat, and fishing communities. 
DATES: Comments on Amendment 8 
must be received on or before May 11, 
1999. 
ADDRESSES: Comments on Amendment 
8 or supporting documents should be 
sent to William T. Hogarth, 
Administrator, Southwest Region, 
NMFS, 501 West Ocean Boulevard, 
Suite 4200, Long Beach, CA 90802. 

Copies of Amendment 8, which 
includes a Final Supplemental 
Environmental Impact Statement/ 
Regulatory Impact Review, are available 
from Larry Six, Executive Director, 
Pacific Fishery Management Council, 
2130 SW Fifth Avenue, Suite 224, 
Portland, OR, 97201. 
FOR FURTHER INFORMATION CONTACT: 

James Morgan, Sustainable Fisheries 
Division, NMFS, at 562-980-4030 or 
Julie Walker, Pacific Fishery 
Management Council, at 503-326-6352. 

SUPPLEMENTARY INFORMATION: The 
Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act) requires each 
Regional Fishery Management Council 
to submit any amendment to an FMP to 
NMFS for review and approval,, 
disapproval, or partial approval. The 
Magnuson-Stevens Act also requires 
that NMFS, upon receiving an 
amendment, immediately publish 
notification in the Federal Register that 
the amendment is available for public 
review and comment. NMFS will 
consider the public comments received 
during the comment period described 
above in determining whether to 
approve the amendment for 
implementation. 

Amendment 8 would place Pacific 
mackerel [Scomber japonicus]. Pacific 
sardine [Sardinops sagax), Jack 
mackerel [Trachurus symmetricus), and 
market squid (Loligo opalescens) in the 
FMP’s management unit with northern 
anchovy [Engraulis mordax). The basic 
elements of the amendment follow: 

1. Amendment 8 would divide 
managed species into two categories; 
“actively managed” and “monitored”. 
Actively managed species would be 
subject to annually determined harvest 
limits based on estimated biomass. 
Monitored species would not be subject 
to mandatory harvest limits, although 
other management measures such as 
closed areas could apply. 

2. Amendment 8 would include 
conservative harvest strategies that take 
into account uncontrolled harvests in 
the Mexican fishery, natural variability 
in the stocks, and the importance of 
coastal pelagics as forage for other fish, 
marine mammals, and birds. 

- 3. The amendment would establish a 
limited entry system in the commercial 
fishery for CPS finfish (squid is not 
included) south of 39° N. latitude (Pt. 
Arena, California). Open access would 
continue north of 39° N. latitude. 
Historically, 99 percent of the sardine 
resource has been harvested south of Pt. 
Arena. When abundance is high, 
fishermen in more northern areas would 
still be able to gain benefits from the 
high abundance through the open access 
fishery. When abundance declines, the 
resource tends to disappear from the 
north and move south. 

4. To qualify for a limited entry 
permit, a vessel would have had to land 
at least 100 metric tons (mt) of finfish 
during the period January 1,1993, 
through November 5, 1997. 

5. Vessels with limited entiy' permits 
would be limited to 125 mt per trip. The 
purpose of the limit is to control the 
fleet’s harvest capacity. 

6. Limited entry permits could be 
transferred under only limited 
circumstances to a replacement vessel, 
except during the first year of the 
program, when one unrestricted transfer 
of each permit would be allowed. 

7. To accommodate vessels that land 
dead bait and fish for small specialty 
markets. Amendment 8 would allow 
vessels to land a specific amount, 
between 1 and 5 mt, without a limited 
entry permit. The Council would 
determine, and could adjust, the precise 
amount. 

8. Amendment 8 would establish a 
framework process similar to that used 
in the Pacific coast groundfish fishery to 
allow the implementation of certain 
types of management actions without 
further amending the FMP. Under the 
framework system, actively managed 
and monitored species could be moved 
between categories as circumstances 
require. 

The SFA amended section 303(a) of 
the Magnuson-Stevens Act, which 
describes the required components of 
each FMP. The SFA established a 2-year 
deadline (October 11,1998) by which 
each Regional Fishery Management 
Council was required to submit 
amendments to NMFS to bring all FMPs 
into compliance with the new 
provisions of section 303(a). 

Amendment 8 seeks to make the FMP 
consistent with the Magnuson-Stevens 
Act by defining, consistent with the 
SFA, optimum yield (OY), overfishing, 
and levels at which managed stocks are 
considered overfished. Amendment 8 
also, as required by the SFA, defines 
essential fish habitat, discusses the 
nature of bycatch in the fisheries for 
CPS, and presents social and economic 
data on communities substantially 
dependent or substantially engaged in 
fishing. 

As described in the National Standard 
guidelines (63 FR 24212, May 1,1998), 
OY is based on maximum sustainable 
yield (MSY). The MSY control rules 
proposed for CPS would maintain 
biomass of the stocks at levels that cure 
the same or higher than those produced 
at FMSY (the harvest rate that produces 
MSY), while also allowing relatively 
high and consistent levels of catch. OY 
based on an MSY control rule for CPS 
would always be at least as effective in 
maintaining a healthy stock and fishery 
as catches under an FMSY policy. An 
alternative would be to define OY as 
being equal to MSY, but this could 
prevent the Council from reducing 
harvest levels to accommodate 
ecological or economic factors. Large 
fluctuations in biomass make reducing 
the harvest as the biomass falls 
essential. The proposed definition of 
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overfishing is in terms of fishing 
mortality or exploitation rate. 
Depending on the exploitation rate, 
overfishing could occiu when CPS 
stocks are at either high or low 
abundance levels. Biomass levels below 
which no fishing is allowed are also 
defined. 

With regeird to overfishing, experience 
with CPS stocks around the world 
indicates that overfished low biomass 
conditions usually occur when 
unfavorable environmental conditions 
and high fishing mortality rates occur at 
the same time. Management measvues 
for overfished CPS stocks would not 
depend on whether low biomass was 
due to excess fishing or unfavorable 
environmental conditions. Reductions 
in fishing mortality are required in 
either case. 

Bycatch as defined in the Magnuson- 
Stevens Act is minimal in the CPS 
fisheries. Any bycatch issues that might 
euise if a high volume fishery occiured 
in the northern portion of the 
management area are unknown. In the 
CPS fisheries, some fish are caught and 
sold incidental to catching other 
species, because they sometimes school 
together. Incidental catch allowances 

are defined as percentages of catch, 
landings, or deliveries. Incidental catch 
allowances can be adjusted as needed, 
depending on the status of the 
incidental species. 

Presence/absence data were used to 
determine essential fish habitat for CPS 
and were based on a thermal range 
bordered within the geographic area 
where a CPS species occurs at any life 
stage, where the CPS species has 
occurred historically during periods of 
similar environmental conditions, or 
where environmental conditions do not 
preclude colonization by the CPS 
species. This is necessary because as 
abundance increases, the range of CPS 
species increases significantly. New 
habitat becomes essential to maintain 
the prevailing biomass. 

Based on socioeconomic data, 
historical harvests, and the natural 
variability exhibited by CPS species as 
documented in the FMP, management 
areas were developed to give fishing 
communities along the Pacific coast 
opportunities to make maximum use of 
the available biomass. The fi'amework 
process may be used to make 
adjustments as experience is gained 

from harvesting an expanding sardine 
biomass and as markets develop. 

The FMP stresses the importance of 
CPS as bait to recreational fisheries and 
as food for those species targeted by 
recreational fishermen. The needs of 
live and dead bait fisheries are 
addressed. The FMP takes into account 
the importance of CPS as prey by 
maintaining levels of high average 
biomass. 

Public comments on Amendment 8 
must be received by May 11,1999, to be 
considered by NMFS in the decision to 
approve/disapprove Amendment 8. A 
proposed rule to implement 
Amendment 8 has been submitted for 
Secretarial review and approval. NMFS 
expects to publish and request public 
comment on proposed regulations to 
implement Amendment 8 in the near 
future. 

Authority: 16 U.S.C. 1801 et. seq. 

Dated: March 8,1999. 

Richard W. Surdi, 

Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 

[FR Doc. 99-6145 Filed 3-11-99; 8:45 am] 

BILLING CODE 3510-22-F 
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DEPARTMENT OF AGRICULTURE 

Food Safety and Inspection Service 

[Docket No. 9&-015N] 

Codex Alimentarius Commission 
(Codex): Meeting of the Codex 
Committee on General Principles 

agency: Food Safety and Inspection 
Service, USDA. 
ACTION: Notice of public meeting: 
request for comments. 

SUMMARY: The Office of Under Secretary 
for Food Seifety, United States 
Department of Agriculture; the Food 
and Drug Administration, United States 
Department of Health and Human 
Services; and the Environmental _ 
Protection Agency are sponsoring a 
public meeting on March 17,1999, to 
provide information and receive public 
comments on agenda items that will be 
discussed at the Fourteenth Session of 
the General Principles Committee of 
Codex, which will be held in Paris, 
France, April 19-23,1999. Attendees at 
the March 17 meeting will hear brief 
descriptions of the issues and will have 
the opportunity to pose questions and 
offer comments. The co-sponsors of the 
March 17 public meeting recognize the 
importance of providing interested 
parties the opportunity to obtain 
background information on the 
Fomteenth Session of the General 
Principles Committee of Codex and to 
address items on the agenda. 
DATES: The public meeting is scheduled 
for Wednesday, March 17,1999, from 
1:00 p.m. to 4:00 p.m. 
ADDRESSES: The public meeting will be 
held in Room 107-A, Jamie L. Whitten 
Building, U.S. Department of 
Agriculture, 1400 Independence 
Avenue, SW, Washington, DC 20250- 
3700. If a sign language interpreter or 
other special accommodation is 
necessary, contact Ms. Edith Kennard by 
telephone at (202) 720-5261. Submit 

one original and two copies of 
comments to the FSIS Docket Clerk, 
Docket No. 99-015N, Room 102, Cotton 
Annex, 300 12th Street, SW, 
Washington, DC 20250-3700. All 
comments submitted in response to this 
notice will be considered part of the 
public record and will be available for 
viewing in the Docket Room between 
8:30 a.m. and 4:30 p.m., Monday 
through Friday. 
FOR FURTHER INFORMATION CONTACT: 

Patrick J. Clerkin, Associate U.S. 
Manager for Codex, U.S. Codex Office, 
Food Safety and Inspection Service, 
Room 4861, South Building, 1400 
Independence Avenue SW, Washington, 
DC 20250-3700, Phone: (202) 205-7760, 
Fax: (202) 720-3157. 
SUPPLEMENTARY INFORMATION: 

Background 

Codex was established in 1962 by two 
United Nations organizations, the Food 
and Agriculture Organization and the 
World Health Organization. Codex is the 
major international organization for 
encouraging fair international trade in 
food and protecting the health and 
economic interests of consumers. 
Through adoption of food standards, 
codes of practice, and other guidelines 
developed by its committees, and by 
promoting their adoption and 
implementation by governments. Codex 
seeks to ensure that the world’s food 
supply is sound, wholesome, free from 
adulteration, and correctly labeled. 

The Codex Committee on General 
Principles was established to deal with 
such procedural and general matters as 
are referred to by the Codex 
Alimentarius Commission. Such matters 
have included the establishment of the 
general principles which define the 
purpose and scope of Codex; the nature 
of Codex standards and the forms of 
acceptance by coimtries of Codex 
standards; and the development of 
guidelines for Codex committees. 

Issues to be discussed at the March 
17,1999, public meeting: 
1. Matters referred by the Codex 

Alimentarius Commission and 
other Codex Committees (including 
special treatment of developing 
coimtries) 

2. Risk analysis 
a. Definitions 
b. Working principles for risk analysis 

3. Measures intended to facilitate " 
consensus 

4. Review of the general principles of 
Codex (revision of the acceptance 
procedure) 

5. Review of the status of Codex texts 
a. Framework of the technical barriers 

to trade agreement 
b. Discussion paper on the application 

of Codex advisory texts 
6. Review of the statements of principle 

on the role of science and the extent 
to which other factors are taken into 
account 

a. Role of science and other factors in 
relation to risk analysis 

b. Application in the case of bovine 
somatotropins 

7. Revision of the procedural manual 
a. Draft principles concerning the 

peirticipation of international non¬ 
governmental organizations 

b. Core functions of Codex contact 
points 

8. Application of Rule VII of the 
Commission’s rules of procedure 
(attendance of members at sessions 
of the subsidiary bodies) 

Done at Washington, DC, on March 5, 
1999. 
F. Edward Scarbrough, 

U.S. Manager for Codex. 

[FR Doc. 99-6128 Filed 3-11-99; 8:45 am) 

BILUNG CODE 3410-OM-P 

DEPARTMENT OF AGRICULTURE 

Food Safety and Inspection Service 

[Docket No. 99-009N] 

Equivalence Evaluation Process for 
Foreign Meat and Poultry Food 
Regulatory Systems 

AGENCY: Food Safety and Inspection 
Service, USDA. 
ACTION: Notice of public meeting and 
document availability; request for 
comments. 

SUMMARY: The Food Safety and 
Inspection Service (FSIS) is announcing 
the availability of a document that 
describes the Agency’s process for 
evaluating foreign meat and poultry 
food regulatory systems to determine 
whether they are equivalent to the 
United States system. The Agency is 
soliciting public comments on the 
document and will hold a public 
meeting on April 14,1999, to discuss 
the equivalence evaluation process. 
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DATES: The meeting will be held on 
April 14,1999, from 9:00 a.m. to 3:00 
p.m. 

To receive full consideration, written 
comments should be received on or 
before May 11,1999. 
ADDRESSES: Copies of the equivalence 
evaluation document are available from 
the FSIS Docket Clerk, Room 102 Cotton 
Annex, 300 12th Street, SW, 
Washington, DC 20250-3700. A copy 
may also be obtained frum the FSIS 
home page at 
http://www.fsis.usda.gov/. Written 
comments on the equivalence 
evaluation document should refer to 
Docket #99-009N and be submitted in 
triplicate to the FSIS Docket Clerk at the 
address shown above. Facsimile copies 
of comments may be sent to 202-205- 
0381. All comments received will be 
available for public inspection in the 
FSIS Docket Room from 8:30 a.m. to 
4:30 p.m., Monday through Friday. 

The meeting will be held at the 
Washington Plaza Hotel at 10 Thomas 
Circle NW (at Massachusetts Avenue 
and 14th Street), Washington, DC 20009, 
(202) 842-1300. Attendees requiring 
sign-language interpreters or other 
special accommodation should contact 
Mr. Mark Manis (identified below in 
FOR FURTHER INFORMATION CONTACT) by 
April 7,1999. No pre-registration is 
required. Transcripts of the meeting will 
be available in the FSIS Docket Room, 
Room 102, 300 12th Street, SW., 
Washington, DC 20250-3700. In 
addition to publishing this Federal 
Register notice, FSIS will alert 
consumers and industry groups of the 
meeting through its Constituent Alert 
before the meeting date. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Mark Manis, Director, International 
Policy Division; Office of Policy, 
Program Development, and Evaluation; 
(202) 720-6400, or by electronic mail to 
“mark.manis@usda.gov”. 
SUPPLEMENTARY INFORMATION: 

Background 

“Equivalence” is a relatively new 
international concept that is applied in 
the evaluation of sanitary and 
phytosanitary (SPS) measures taken by 
different nations to protect human, 
animal, or plant life or health. The 
equivalence concept was introduced in 
the Agreement on the Application of 
Sanitary and Phytosanitary Measmes 
(the “SPS Agreement”), which appears 
in the Final Act of the Uruguay Round 
of Multilateral Trade Negotiations 
signed in Marrackech on April 15,1994. 
The SPS Agreement became effective in 
January 1995, concurrently with 

establishment of the World Trade 
Organization (WTO), which superseded 
the General Agreement on Tariffs and 
Trade (GATT) as the umbrella 
organization for international trade. The 
United Stats is a signatory to the SPS 
Agreement and a member of the WTO. 

SPS measures include, among other 
things, all relevant laws, decrees, 
regulations, requirements, and 
procedmes—including food regulatory 
systems—for protecting human or 
animal life within the territory of a 
WTO member government from disease, 
toxins, pests, and food or feed additives 
or contaminants. 

Under Article 4 of the SPS 
Agreement, an importing member 
nation must accept an exporting 
member’s SPS measures as equivalent to 
its own measures if the exporting 
member has objectively demonstrated 
that its measure achieve the importing 
member’s appropriate level of sanitary 
or phytosanitary protection (ALOP). In 
other words, each member nation of the 
WTO, including the United States, must 
accept as equivalent to its own food 
regulatory system the food regulatory 
system of another member that has been 
demonstrated to furnish the same level 
of public health protection. However, 
the bmden of demonstrating 
equivalence is on the exporting country. 

Equivalent regulatory systems need 
not be identical. The specific SPS 
measures applied by an exporting 
nation may differ from those required by 
an importing nation. On the other hand, 
while WTO members are encouraged to 
adopt international food standards in 
order to “harmonize” the world’s food 
regulatory systems and facilitate trade, 
an importing country remains free to set 
its ALOP at any level it deems 
appropriate to abate or eliminate risks 
from a foodborne hazard. An importing 
country has the right to decide whether 
a food regulatory system employed by 
an exporting country is equivalent to its 
own or is adequate to achieve the 
importing country’s appropriate level of 
sanitary or phytosanitary protection. 
The importing country also has the right 
to decide whether the evidence 
provided to demonstrate equivalence is 
adequate. 

Request for Comments 

FSIS has developed a process for 
evaluating whether a foreign country’s 
meat and poultry regulatory system and 
that country’s specific sanitary measures 
are equivalent to the U.S. system and 
measures. This process is described in 
a January 1999 document entitled “FSIS 
Process for Evaluating the Equivalence 
of Foreign Meat and Poultry Regulatory 

Systems,” copies of which are available 
at the location indicated above in 
ADDRESSES. FSIS will use the comments 
it receives as a basis for further 
development of its equivalence 
evaluation process. 

Done at Washington, DC on: March 5, 
1999. 

Thomas J. Billy, 

Administrator. 

[FR Doc. 99-6127 Filed 3-11-99; 8:45 am] 

BILUNG CODE 3410-DM-M 

DEPARTMENT OF AGRICULTURE 

Forest Service 

Southwest Washington Provincial 
Advisory Committee Meeting Notice 

AGENCY: Forestry Service, USDA. 

ACTION: Notice of meeting. 

SUMMARY: The Southwest Washington 
Provincial Advisory Committee will 
meet on Wednesday, March 24,1999, in 
Vancouver, Washington, at the Water 
Resources Education Center (4600 SE 
Columbia Way) in their meeting room 
located upstairs. The meeting will begin 
at 10 a.m. and continue until 4:30 p.m. 
The purpose of the meeting is to: (1) 
Decide on the final priorities of the Jobs- 
in-the-Woods program for Fiscal Year 
2000, and (2) provide a Public open 
Forum. All Southwest Washington 
Provincial Advisory Committee 
meetings are open to the public. 
Interested citizens are encouraged to 
attend. The “open forum” provides 
opportunity for the public to bring 
issues, concerns, and discussion topics 
to the Advisory Committee. The “open 
forum” is scheduled as part of agenda 
item (2) for this meeting. Interested 
speakers will need to register prior to 
the open forum period. The committee 
welcomes the public’s written 
comments on committee business at any 
time. 

FOR FURTHER INFORMATION CONTACT: 

Direct questions regarding this meeting 
to Linda Turner, Public Affairs 
Specialist, at (360) 891-5195, or write 
Forest Headquarters Office, Gifford 
Pinchot National Forest, 10600 NE. 51st 
Circle, Vancouver, WA 98682. 

Dated: March 5,1999. 

Ted C. Stubblefield, 

Forest Supervisor. 

[FR Doc. 99-6099 Filed 3-11-99; 8:45 am] 

BILLING CODE 3410-11-M 
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COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 

Procurement List; Additions 

agency: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 
ACTION: Additions to the Procurement 
List. 

SUMMARY: This action adds to the 
Procurement List commodities to be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. 
EFFECTIVE DATE: April 12, 1999. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Crystal Gateway 3, Suite 310, 
1215 Jefferson Davis Highway, 
Arlington, Virginia 22202—4302. 
FOR FURTHER INFORMATION CONTACT: 

Beverly Milkman (703) 603-7740. 
SUPPLEMENTARY INFORMATION*. On 
October 3, 1997, August 28,1998 and 
January 29,1999, the Committee for 
Purchase From People Who Are Blind 
or Severely Disabled published notices 
(62 FR 51827, 63 FR 45996 and 64 FR 
4638) of proposed additions to the 
Procurement List. 

The following comments pertain to 
Bag, Contamination. 

Comments were received from the 
two current contractors for these 
contamination bags and from the mayor 
of the contractor’s city and three 
Members of Congress. Two Members 
and the mayor expressed concern that a 
number of one contractor’s employees 
would be displaced by the Committee’s 
action. That contractor expressed the 
same concern, but also objected to the 
loss of opportunity to bid on contracts 
for the bags, which it claimed represent 
a sizable portion of its sales, and 
questioned whether the nonprofit 
agencies designated by the Committee 
have the ability to make the bags to the 
Government’s specifications. The mayor 
questioned whether this Procurement 
List addition is at odds with Clinton 
Administration initiatives on welfare-to- 
work and increasing Federal contracting 
with distressed urban areas. The other 
contractor, supported by a third Member 
of Congress, claimed that it would lose 
a portion of its sales and its investment 
in new machinery if the bags were 
added to the Procurement List. 

Prior to 1993, all five of the 
contamination bags were purchased 
locally by individual Navy shipyards. In 
1990 and 1991, the Committee added to 
its Procurement List the requirements of 
three specific Naval shipyards for all 

five bags. The same nonprofit agency 
has successfully supplied the bags since 
their addition. When the Naval 
Inventory Control Point (NAVICP) began 
buying these bags, it was unaware that 
part of the requirement was already on 
the Procurement List. As a result, the 
current contractors have gained sales 
they should not have received. 

In addition, the Navy ordering staff 
has advised the Committee that it has 
purchased far more of these 
containment bags than were needed 
and, with the exception of one bag, does 
not expect to purchase additional bags 
for several years. Equally important, 
based on recent demand data, the Navy 
estimates that the number of bags 
purchased annually in the future will be 
far less than has been the case in the 
past. 

Most significant, data provided by the 
contractors reveal that percentage of 
each firm’s sales represented by the four 
bags affected by this action is extremely 
small. In one case, the contractor has 
had no sales for more than a year. In the 
other case, there have been no buys for 
several months. Sales of the fifth bag 
initially proposed for addition 
represented a more significant 
percentage of one of the current 
contractor’s business, and that bag is not 
being added to the Procurement List at 
this time. 

As a consequence of these factors, the 
Committee has concluded that the 
current contractors will not experience 
severe adverse impacts as a result of 
adding four of the five proposed bags to 
the Procurement List at this time. The 
firms, their investment in machinery, 
their employees and the areas in which 
they are located have already been 
impacted by the downturn in 
containment bag business. Moreover, 
they will continue to be impacted in the 
coming months whether or not the items 
are added to the Procmement List 
because of the overstocking and reduced 
demand. Similarly, as there will be no 
Government buys for some time for 
three of the four bags emd only a small 
buy for the fourth, losing the 
opportunity to compete for Government 
business is something that will happen 
regardless of the Committee’s action. 

The following material pertains to 
Pen, Rollerball, Free Ink and Bag, 
Contamination. 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the commodities and impact of the 
additions on the current or most recent 
contractors, the Committee has 
determined that the commodities listed 
below are suitable for procurement by 

the Federal Government under 41 U.S.C. 
46-48C and 41 CFR 51-2.4. 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
commodities to the Government. 

2. The action will not have a severe 
economic impact on current contractors 
for the commodities. 

3. The action will result in 
authorizing small entities to furnish the 
commodities to the Government. 

4. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46-48c) in 
connection with the commodities 
proposed for addition to the 
Procurement List. 

Accordingly, the following 
commodities are hereby added to the 
Procurement List: 

Pen, Rollerball, Free Ink 

7520-01-461-2660 
7520-01-461-2663 
7520-01-461-2664 
7520-01-461-2665 

Bag, Contamination 

8105-01-352-1390 
8105-01-352-1391 
8105-01-352-1392 
8105-01-352-1394 

This action does not affect current 
contracts awarded prior to the effective 
date of this addition or options that may 
be exercised under those contracts. 
Beverly L. Milkman, 

Executive Director. 

(FR Doc. 99-6131 Filed 3-11-99; 8:45 am] 

BILUNG CODE 63S3-01-P 

COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 

Procurement List; Proposed Additions 

AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 
ACTION: Proposed additions to 
procurement list. 

SUMMARY: The Committee has received 
proposals to add to the Procurement List 
services to be furnished by nonprofit 
agencies employing persons who are 
blind or have ofiier severe disabilities. 
DATES: Comments must be received on 
or before April 12,1999. 
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ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Crystal Gateway 3, Suite 310, 
1215 Jefferson Davis Highway, 
Arlington, Virginia 22202-4302. 

FOR FURTHER INFORMATION CONTACT: 

Beverly Milkman (703) 603-7740. 

SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its 
purpose is to provide interested persons 
an opportunity to submit comments on 
the possible impact of the proposed 
actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government (except as 
otherwise indicated) will be required to 
procure the services listed below from 
nonprofit agencies employing persons 
who are blind or have other severe 
disabilities. 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The-major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
services to the Government. 

2. The action will result in 
authorizing small entities to furnish the 
services to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46-48c) in 
connection with the services proposed 
for addition to the Procurement List. 
Comments on this certification are 
invited. Commenters should identify the 
statement(s) underlying the certification 
on which they are providing additional 
information. 

The following services have been 
proposed for addition to Procurement 
List for production by the nonprofit 
agencies listed: 

Base Supply Center, Peimsylvania Air 
National Guard Base, Pittsburgh 
International Airport, Coraopolis, 
Pennsylvania 

NPA: Westmoreland County Association 
for the Blind, Greensburg, 
Pennsylvania 

Duplicating Service, U.S. Army Corps of 
Engineers, Baltimore, Maryland 

NPA: North Central Sight Services, Inc., 
Williamsport, Peimsylvania 

Operation of Individual Equipment 
Element Store, Brooks Air Force 
Base, Texas 

NPA: San Antonio Lighthouse, San 
Antonio, Texas 

Beverly L. Milkman, 

Executive Director. 

[FR Doc. 99-6132 Filed 3-11-99; 8:45 am] 

BILUNG CODE 6353-01-P 

DEPARTMENT OF COMMERCE 

Bureau of the Census 

Current Population Survey—Basic 
Demographic Items 

action: Proposed collection; comment 
request. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other federal agencies to take 
this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104—13 (44 U.S.C. 
3506(c)(2)(A)). 
DATES: Written comments must be 
submitted on or before May 11,1999. 
ADDRESSES: Direct all written comments 
to Linda Engelmeier, Departmental 
Forms Clearance Officer, Department of 
Commerce, Room 5327,14th and 
Constitution Avenue, NW, Washington, 
DC 20230. 
FOR FURTHER INFORMATION CONTACT: 

Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Gregory Weyland, Census 
Bureau, FOB 3, Room 3340, 
Washington, DC 20233-8400, (301) 457- 
3806. 
SUPPLEMENTARY INFORMATION: 

I. Abstract 

The Census Bureau plans to request 
clearance from the Office of 
Management and Budget (0MB) for the 
collection of basic demographic 
information on the Current Population 
Survey (CPS) beginning in October 
1999. The current clearance expires 
September 30,1999. 

The CPS has been the source of 
official government statistics on 
employment and unemployment for 
over 50 years. The Bmeau of Labor 
Statistics (BLS) and the Census Bureau 
jointly sponsor the basic monthly 
survey. The Census Bureau also 
prepares and conducts all the field 
work. At the OMB’s request, the Census 
Bureau and the BLS divide the 
clearance request in order to reflect the 
joint sponsorship and funding of the 

CPS program. The justification that 
follows is in support of the demographic 
data. 

The demographic information 
collected in the CPS provides a unique 
set of data on selected characteristics for 
the civilian noninstitutional population. 
Some of the demographic information 
we collect are age, marital status, 
gender. Armed Forces status, education, 
race, origin, and family income. We use 
these data in conjunction with other 
data, particularly the monthly labor 
force data, as well as periodic 
supplement data. We use these data also 
independently for internal anal34ic 
research and for evaluation of other 
surveys. In addition, we use these data 
as a control to produce accurate 
estimates of other personal 
characteristics. 

n. Method of Collection 

The CPS basic demographic 
information is collected from individual 
households by both personal visit and 
telephone interviews each month. All 
interviews are conducted using 
computer-assisted interviewing. 

m. Data 

OMB Number: 0607-0049. 
Form Number: There are no forms. 

We conduct all interviewing on 
computers. 

Type of Review: Regular. 
Affected Public: Households. 
Estimated Number of Respondents: 

48,000 per month. 
Estimated Time Per Response: 1.58 

minutes. 
Estimated Total Annual Burden 

Hours: 15,168. 
Estimated Total Annual Cost: There is 

no cost to respondents other than their 
time. 

Respondent’s Obligation: Voluntary. 
Legal Authority: Title 13, United 

States Code, Section 182; and Title 29, 
United States Code, Sections 1-9. 

IV. Request for Comments 

Comments are invited on: (a) whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 
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Comments submitted in response to 
this notice will be summarized and/or 
included in the request for the OMB 
approval of this information collection; 
they also will become a matter of public 
record. 

Dated: March 8, 1999. 

Linda Engelmeier, 

Departmental Forms Clearance Officer, Office 
oftlw Chief Information Officer. 

[FR Doc. 99-6191 Filed 3-11-99; 8:45 a.m.] 

BILLING CODE 351(M)7~P 

DEPARTMENT OF COMMERCE 

Bureau of the Census 

Current Population Surveys—Housing 
Vacancy Survey 

action: Proposed collection; comment 
request. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other federal agencies to take 
this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, Pub. 
L. 104-13 (44 U.S.C. 3506(c)(2)(A)). 
DATES: Submit written comments on or 
before May 11, 1999. 
ADDRESSES: Direct all written comments 
to Linda Engelmeier, Departmental 
Forms Clearance Officer, Department of 
Commerce, Room 5327,14th and 
Constitution Avenue, NW, Washington, 
DC 20230. 
FOR FURTHER INFORMATION CONTACT: 

Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Kathleen Stoner, Census 
Bureau, FOB 3, Room 3340, 
Washington, DC 20233-8400, (301) 457- 
3806. 
SUPPLEMENTARY INFORMATION: 

I. Abstract 

The Census Bureau plans to request 
clearance for the collection of data 
concerning the Housing and Vacancy 
Survey (HVS). The current clearance y 
expires September 30,1999. The HVS 
has been conducted in conjunction with 
the Current Population Survey (CPS) 
since 1956 and serves a broad array of 
data users as described below. 

We conduct HVS interviews with 
landlords or other knowledgeable 
persons concerning vacant housing 
units identified in the monthly CPS 
sample and meeting certain criteria. The 
HVS provides the only quarterly and 
annual statistics on rental vacancy rates 

and homeownership rates for the United 
States, the 4 census regions, the 50 
states and the District of Columbia, and 
the 75 largest Metropolitan Areas (MAs). 
Private and public sector organizations 
use housing vacancy rates extensively to 
gauge and analyze the housing market 
with regard to supply, cost, and 
affordability at various points in time. In 
addition, the rental vacancy rate is a 
component of the index of leading 
economic indicators, published by the 
Department of Commerce. 

Policy analysts, program managers, 
budget analysts, and congressional staff 
use these data to advise the executive 
and legislative branches of government 
with respect to the number and 
characteristics of units available for 
occupancy and the suitability of 
housing initiatives. Several other 
government agencies use these data on 
a continuing basis in calculating 
consumer expenditures for housing as a 
component of the gross national product 
to project mortgage demands and to 
measure the adequacy of the supply of 
rental and homeowner units. In 
addition, investment firms use HVS data 
to analyze market trends and for 
economic forecasting. 

II. Method of Collection 

Field representatives collect HVS 
information by personal-visit interviews 
in conjunction with the regular monthly 
CPS interviewing. We collect HVS data 
concerning units that are vacant and 
intended for year-round occupancy as 
determined during the CPS interview. 
Approximately 4,800 units in the CPS 
sample meet these criteria each month. 
All interviews are conducted using 
computer-assisted interviewing. 

III. Data 

OMB Number: 0607-0179. 
Form Number: There are no forms 

associated with the HVS. We conduct 
all interviewing on computers. 

Type of Review: Regular. 
Affected Public: Individuals who have 

knowledge of the vacant sample unit 
(e.g., landlord, rental agents, neighbors). 

Estimated Number cff Respondents: 
4,800 per month. 

Estimated Time Per Response: 3 
minutes. 

Estimated Total Annual Burden , 
Hours: 2,880. 

Estimated Total Annual Cost: The 
only cost to respondent is that of their 
time. 

Respondent’s Obligation: Voluntary. 
Legal Authority: Title 13, U.S.C., 

Section 182. 

IV. Request for Comments 

Comments are invited on; (a) Whether 
the proposed collection of information 

is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 

Dated: March 8,1999. 

Linda Engelmeier, 

Departmental Forms Clearance Officer, Office 
of the Chief Information Officer. 

[FR Doc. 99-6192 Filed .3-11-99; 8:4.5 am] 

BILLING CODE 3510-07-P 

DEPARTMENT OF COMMERCE 

Bureau of the Census 

Current Population Survey (CPS) 
School Enrollment Supplement 

action: Proposed collection; comment 
request. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other federal agencies to take 
this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). 

DATES: Written comments must be 
submitted on or before May 11,1999. 

ADDRESSES: Direct all written comments 
to Linda Engelmeier, Departmental 
Forms Clearance Officer, Department of 
Commerce, Room 5327,14th and 
Constitution Avenue, NW, Washington, 
DC 20230. 

FOR FURTHER INFORMATION CONTACT: 

Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Tim Marshall, Census 
Bureau, FOB 3, Room 3340, 
Washington. DC 20233-8400, (301) 457- 
3806. 
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SUPPLEMENTARY INFORMATION: 

I. Abstract 

The Census Bureau plans to request 
clearance for the collection of data 
concerning the School Enrollment 
Supplement to be conducted in 
conjunction with the October 1999 CPS. 
The Census Bmreau and the Bureau of 
Labor Statistics (BLS) sponsor the basic 
annual school enrollment questions, 
which have been collected aimually in 
the CPS for 30 years. 

This survey provides information on 
public/private elementary school, 
secondary school, and college 
enrollment, and on characteristics of 
private school students and their 
families, which is used for tracking 
historical trends, policy planning, and 
support. This year’s supplement will 
also contain questions that were last 
asked in October 1995. These questions 
concern language proficiency, 
disabilities, and grade retention for 
persons 3-24 years of age. This survey 
is the only source of national data on 
the age distribution emd family 
characteristics of college students and 
the only source of demographic data on 
preprimary school enrollment. As part 
of the federal government’s efforts to 
collect data and provide timely 
information to local governments for 
policymaking decisions, the survey 
provides national trends in enrollment 
and progress in school. 

II. Method of Collection 

The school enrollment information 
will be collected by both personal visit 
and telephone interviews in conjunction 
with the regular October CPS 
interviewing. All interviews are 
conducted using computer-assisted 
interviewing. 

III. Data 

OMB Number: 0607-0464. 
Form Number: There are no forms. 

We conduct all interviews on 
computers. 

Type of Review: Regular. 
Affected Public: Households. 
Estimated Number of Respondents: 

48,000. 
Estimated Time Per Response: 8 

minutes. 
Estimated Total Annual Burden 

Hours: 6,400. 
Estimated Total Annual Cost: The 

only cost to respondents is that of their 
time. 

Respondent’s Obligation: Voluntary. 
Legal Authority: Title 13, U.S.C., 

Section 182, and Title 29, U.S.C., 
Sections 1-9. 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 

is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for the Office of 
Management and Budget approval of 
this information collection; they also 
will become a matter of public record. 

Dated; March 8,1999. 

Linda Engelmeier, 

Departmental Forms Clearance Officer, Office 
of the Chief Information Officer. 

[FR Doc. 99-6193 Filed 3-11-99; 8:45 am] 

BILLING CODE 3510-07-P 

DEPARTMENT OF COMMERCE 

Bureau of Export Administration 

National Security and Critical 
Technology Assessments of the U.S. 
Industrial Base 

action: Proposed collection; comment 
request. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). 
DATES: Written comments must be 
submitted on or before May 11,1999. 
ADDRESSES: Direct all written comments 
to Linda Engelmeier, Departmental 
Forms Clearance Officer, Department of 
Commerce, Room 5327,14th and 
Constitution Avenue, NW, Washington, 
DC 20230. Her “e” mail address is 
LEngel@doc.gov. 
FOR FURTHER INFORMATION CONTACT: 

Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Stephen Baker, Trade and 
Industry Analyst, Bureau of Export 
Administration (BXA), Department of 
Commerce, Room 3876,14th and 
Constitution Avenue, NW, Washington, 

DC 20230 (telephone no. (202) 482-2017 
or 3795). 
SUPPLEMENTARY INFORMATION: 

I. Abstract 

Commerce/BXA, in coordination with 
other government agencies and private 
entities, conduct assessments of U.S. 
industries deemed critical to our 
national security. The information 
gathered is needed to assess the health 
and competitiveness as well as the 
needs of the targeted industry sector in 
order to maintain a strong U.S. 
industrial base. 

n. Method of Collection 

The information for each industry 
sector will be collected using a one¬ 
time, mandatory survey. The data will 
be collected in written or magnetic 
form. 

in. Data 

The survey will collect common as 
well as sensitive business performance 
measure information including but not 
limited to: past and estimated future 
revenues; workforce data; financial 
information; production capabilities; 
shipments; defense conversion; research 
and development expenditures; capital 
expenditmes; funding sources; 
investments; importing and exporting; 
and vendor/supply problems. Subjective 
information addressing competitiveness 
issues, the effects of regulations and 
policies, technology requirements and 
business outlook are also obtained to 
assist in developing a more 
comprehensive analysis. 

OMB Number: N/A. 
Form Number: N/A. 
Type of Review: Reguleir Submission. 
Affected Public: Private and publicly 

owned manufacturers, vendors, 
suppliers, developers, as well as 
regulatory establishments of selected 
industries critical to national security. 

Estimated Number of Respondents: 
6,000 

Estimated Time Per Response: 4.0 
hours. 

Estimated Total Annual Burden 
Hours: 24,000 hours. 

Estimated Total Annual Cost: 
$630,240 for respondents time—no 
equipment or other materials will need 
to be purchased to comply with the 
requirement. 

rv. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the function of the agency, including 
whether the information shall have 
practical utility; (b) the accvnacy of the 
agency’s estimate of the burden 
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(including hours and cost) of the 
proposed collection of information: (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for 0MB 
approval of this information collection; 
they also will become a matter of public 
record. 

Dated: March 8,1999. 

Linda Engelmeier, 

Departmental Forms Clearance Officer, Office 
of the Chief Information Officer. 
(FR Doc. 99-6104 Filed 3-11-99; 8:45 a.m.] 

BILLING CODE 3S10-JT-P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A-475-818, A-489-805] 

Certain Pasta From Italy and Turkey: 
Notice of Extension of Time Limits for 
Second Antidumping Duty 
Administrative Reviews 

agency: Import Administration, 
International Trade Administration, 
Department of Commerce. 
EFFECTIVE DATE: March 12,1999. 
FOR FURTHER INFORMATION CONTACT: John 
Brinkmann, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, N.W., 
Washington, DC 20230; telephone (202) 
482-5288. 
SUPPLEMENTARY INFORMATION: 

Postponement of Preliminary Results 

On August 27,1998, the Department 
of Commerce (“the Department”) 
initiated the second administrative 
reviews of the antidumping duty orders 
on certain pasta from Italy and Turkey, 
covering the period July 1,1997 through 
June 30,1998 (63 FR 45796). The 
current deadline for the preliminary 
results of these reviews is April 1,1999. 
Section 751(a)(3)(A) of the Tariff Act of 
1930, as amended by the Uruguay 
Round Agreements Act (“the Act”), 
requires the Department to make a 
preliminary determination in an 
administrative review within 245 days 
after the last day of the anniversary 
month of an order for which a review 
is requested. However, if it is not 
practicable to complete the reviews 
within the time period, section 

751(a)(3)(A) of the Act allows the 
Department to extend this time period 
to up to 365 days. 

We determine that it is not practicable 
to complete these reviews within the 
original time frame because they involve 
collecting and analyzing information 
from a large number of companies, 
including investigating sales below the 
cost of production for all companies. 
Although section 751(a)(3)(A) of the Act 
allows for an extension of up to 120 
days, we believe at this time that only 
a limited extension of the deadline is 
necessary to analyze the complex legal 
and methodological issues. Accordingly, 
the Department is extending the time 
limit for completion of the preliminary 
results of these administrative reviews 
by 90 days, or until June 30,1999. We 
plan to issue the final results of these 
administrative reviews within 120 days 
after publication of the preliminary 
results. 

These extensions are in accordance 
with section 751(a)(3)(A) of the Act. 

Dated: March 3,1999. 

Robert S. LaRussa, 

Assistant Secretary for Import 
Administra tion. 

[FR Doc. 99-6076 Filed 3-11-99; 8:45 am] 

BILUNG CODE 3510-DS-P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A-834-802] 

Notice of Postponement of Final 
Antidumping Determination: Uranium 
From Kazakhstan 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
EFFECTIVE DATE: March 12, 1999. 
FOR FURTHER INFORMATION CONTACT: 

Juanita H. Chen, Karla D. Whalen, or 
James C. Doyle, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, N.W., 
Washington, D.C. 20230; telephone: 
(202) 482-0409, (202) 482-1391, or 
(202) 482-0159, respectively. 
SUPPLEMENTARY INFORMATION: 

Applicable Statute 

Unless otherwise indicated, all 
citations to the Tariff Act of 1930, as 
amended (“the Act”), are references to 
the provisions effective in 1992. In 
addition, unless otherwise indicated, all 
citations to the Department’s regulations 
are to the regulations at 19 CFR Part 353 
(1992). 

Postponement of Final Determination 

On January 28,1999, the Republic of 
Kazakhstan (ROK) requested a 60-day 
postponement of the date for the 
Department to make its final 
determination in this investigation 
pursuant to section 735(a)(2) of the Act. 
Because our preliminary determination 
was affirmative, because the Republic of 
Kazakhstan represents the totality of the 
respondents, and because no compelling 
reasons for denial exist, we are granting 
the respondent’s request to postpone the 
final determination. 

As the Notice of Resumption of 
Antidumping Investigation was 
published on January 19,1999, the new 
deadline for the final determination will 
be June 3,1999. Suspension of 
liquidation will be extended 
accordingly. 

On January 22,1999, USEC, Inc., and 
its subsidiary, the United States 
Enrichment Corporation, an interested 
party in the proceeding, requested a 
hearing. On January 29,1999, the Ad 
Hoc Committee of Domestic Uranium 
Producers, a Petitioner in the 
proceeding, requested a hearing. 
Finally, on February 1,1999, the Paper, 
Allied-Industrial-Chemical and Energy 
Workers International Union (PACE), 
formerly the Oil, Chemical and Atomic 
Workers Union, a Petitioner in the 
proceeding, also requested a hearing. As 
a result of the postponement of the final 
determination, the Department is also 
postponing the date of the hearing to 
May 12,1999. Case briefs will be due on 
May 3,1999, with rebuttal briefs being 
due on May 10,1999. 

This notice of postponement is 
published pursuant to 19 CFR 
353.20(b)(2)(l992). 

Dated: February 19,1999. 
Richard W. Moreland, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 99-6151 Filed 3-11-99; 8:45 am] 
BILLING CODE 3510-DS-P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

Overseas Trade Missions: 1999 Trade 
Missions (May and June); Application 
Opportunity 

AGENCY: International Trade 
Administration, Department of 
Commerce. 
ACTION: Notice. 

SUMMARY: The Department of Commerce 
invites U.S. companies to apply to 
participate in a number of trade 
missions to be held between May and 
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June 1999. For a more complete 
description of the trade mission, obtain 
a copy of the mission statement from the 
Project Officer indicated below. The 
recruitment and selection of private 
sector participants for these missions 
will be conducted according to the 
Statement of Policy Governing 
Department of Commerce Overseas 
Trade Missions announced by Secretary 
Daley on March 3,1997. 
U.S. Corporate Executive Office at 

Interpack ’99, Dusseldorf, Germany, 
May 6-12, 1999, 

Recruitment closes March 31,1999 
For further information contact: April 

Stockfleet, Department of Commerce, 
Tel: 202-482-1599 Fax: 202-482- 
3159 

U.S. Biotechnology Mission to Germany, 
Hamburg and Berlin/Brandenburg, 
June 7-11,1999 

Recruitment closes April 12, 1999 
For further information contact: April 

Stockfleet, Department of Commerce, 
Tel: 202-482-1599 Fax: 202-482- 
3159 

Franchising Trade Mission to South 
America, Brazil, Argentina, and Chile, 
June 9-17, 1999 

Recruitment closes April 15, 1999 
For further information contact: Richard 

Boll, Department of Commerce, Tel: 
202-482-1135 Fax: 202-482-2669 or 
Bruce Harsh, Department of 
Commerce, Tel: 202-482—4582 Fax: 
202-482-2669 

Dated: March 5,1999. 

Tom Nisbet, 

Director, Promotion Planning and Support 
Division, Office of Export Promotion 
Coordination. 

[FR Doc. 99-6081 Filed 3-11-99; 8:45 am] 

BILLING CODE 3S10-OR-U 

DEPARTMENT OF COMMERCE 

National Institute of Standards and 
Technology 

Manufacturing Extension Partnership 
Program Center Performance 
Reporting 

ACTION: Proposed collection; comment 
request. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or existing information 
collections, as required by the 
Paperwork Reduction Act of 1996, 
Public Law 104-13 (44 U.S.C. 3506 
(c)(2)(A). 

DATES: Written comments must be 
submitted on or before May 11,1999. 
ADDRESSES: Direct all written comments 
to Linda Engelmeier, Departmental 
Forms Clearance Officer, Department of 
Commerce, Room 5327,14th and 
Constitution Avenue, NW, Washington 
DC 20230. Her “e” mail address is 
LEngel@doc.gov. 
FOR FURTHER INFORMATION CONTACT: 

Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to: Margaret Phillips, 
Manufacturing ^tension Partnership, 
Building 301, Room C-100, National 
Institute of Standards and Technology, 
Stop 4800, Gaithersburg, Maryland 
20899; phone: (301) 975—4350, and fax: 
(301) 926-4340. 
SUPPLEMENTARY INFORMATION: 

Abstract 

This submission under the Paperwork 
Reduction Act represents a request for a 
new collection by the Department of 
Commerce’s National Institute of 
Standards and Technology. The NIST 
MEP Center Performance Reporting is a 
series of data obtained from recipients 
of MEP center cooperative agreements to 
monitor and review past performance, 
analyze client results for reporting to 
local, state, and national stakeholders, 
and review and assess validity of future 
plans and objectives. 

The Manufacturing Extension 
Partnership is a nationwide system of 
services and support for smaller 
manufacturers giving them 
unprecedented access to new 
technologies, resoiu’ces, and expertise. 
Sponsored by the National Institute of 
Standards and Technology, the MEP is 
comprised of a network of locally based 
manufacturing extension centers 
working with small manufacturers to 
help them improve their manufacturing 
competitiveness. 

obtaining specific information from 
centers about the center performance 
levels, client results, and proposed 
future actions is essential for National 
Institute of Standards and Technology 
officials to evaluate center and program 
strengths and weaknesses and plan 
improvements in center and program 
effectiveness and efficiency. 

Method of Collection 

Data will be gathered using a 
combination of Web-based submission, 
electronic submission, and submission 
of written documents. 

Data 

OMB Number: N/A. 
Form Number: N/A. 

Tyme of Review: Regular Submission. 
Affected Public: Businesses or other 

for-profit organizations, state or local 
government. 

Estimated Number of Respondents: 
75. 

Estimated Total Annual Burden 
Hours: 3,000 hours. 

Estimated Time Per Response (total 
for all submissions): 40 hours. 

Estimated Annual Cost: There is no 
cost to respondents other than their time 
to respond to the survey. 

IV. Requests for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of tbe agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including homs and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to he 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
tbey will also become a matter of public 
record. 

Dated: March 8,1999. 

Linda Engelmeier, 

Departmental Forms Clearance Officer, Office 
of tbe Chief Information Officer. 

[FR Doc. 99-6103 Filed 3-11-99; 8:45 am] 

BILLING CODE: 351D-13-P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[I.D. 030899A] 

International Whaling Commission; 
Meetings 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of public meetings. 

SUMMARY: NOAA makes use of a public 
Interagency Committee to assist in 
preparing for meetings of the 
International Whaling Commission 
(IWC). This notice sets forth guidelines 
for participating on the Committee and 
a tentative schedule of meetings and of 
important dates. 
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DATES: The April 7,1999, Interagency 
Meeting will be held at 2:00 p.m. See 
SUPPLEMENTARY INFORMATION for 
tentative 1999 meeting schedules. 
addresses: The April 7,1999, meeting 
will be held in Room 1863, Herbert C. 
Hoover Building, Department of 
Commerce, 14th and Constitution, 
Washington, DC 20230. 
FOR FURTHER INFORMATION CONTACT: 

Catherine Corson, (301) 713-2322. 
SUPPLEMENTARY INFORMATION: The April 
7,1999, Interagency Committee meeting 
will review recent events relating to the 
IWC and issues that will arise at the 
1999 IWC annual meeting. 

The Secretary of Commerce is charged 
with the responsibility of discharging 
the obligations of the United States 
under the International Convention for 
the Regulation of Whaling, 1946. This 
authority has been delegated to the 
Under Secretary for Oceans and 
Atmosphere, who is edso the U.S. 
Commissioner to the IWC. The U.S. 
Commissioner has primary 
responsibility for the preparation and 
negotiation of U.S. positions on 
international issues concerning whaling 
and for all matters involving the IWC. 
He is staffed by the Department of 
Commerce and assisted by the 
Department of State, the Department of 
the Interior, the Marine Mammal 
Commission, and by other interested 
agencies. 

Each year, NOAA conducts meetings 
and other activities to prepare for the 
annual meeting of the IWC. The major 
purpose of the preparatory meetings is 
to provide input in the development of 
policy by individuals and non¬ 
governmental organizations interested 
in whale conservation. NOAA believes 
that this participation is important for 
the effective development and 
implementation of U.S. policy 
concerning whaling. Any person with 
an identifiable interest in United States 
whale conservation policy may 
participate in the meetings, but NOAA 
reserves the authority to inquire about 
the interest of any person who appears 
at a meeting and to determine the 
appropriateness of that person’s 
participation. Foreign nationals and 
persons who represent foreign 
governments may not attend. These 
stringent measiu*es are necessary to 
promote the candid exchange of 
information and to establish the 
necessary basis for the relatively open 
process of preparing for IWC meetings 
that characterizes current practices. 

Tentative Meeting Schedule 

The schedule of additional meetings 
and deadlines, including those of the 

IWC, during 1999 follows. Specific 
locations and times will be published in 
the Federal Register. 

April 7, 1999 (Department of 
Commerce, Herbert C. Hoover Building, 
Room 1863, Washington, D.C.): 
Interagency Committee meeting to 
review recent events relating to the IWC 
and to review U.S. positions for the 
1999 IWC annual meeting. 

April 30 to May 3, 1999 (Grenada): 
IWC Scientific Committee Working 
Groups. 

May 3 to 15, 1999 (Grenada): IWC 
Scientific Committee. 

May 17 to 19, 1999 (Grenada): IWC 
Whale Killing Methods Workshop. 

May 19 to 21, 1999 (Grenada): IWC 
Commission Committee, Sub¬ 
committees and Working Groups 

May 24 to 28, 1999 (Grenada): IWG 
51®' Annual Meeting. 

Special Accommodations 

Department of Commerce meetings 
are physically accessible to people with 
disabilities. Requests for sign language 
interpretation or other auxiliary aids 
should be directed to Catherine Corson 
at least 5 days prior to the meeting date. 

Dated: March 9,1999. 
Hilda Diaz-Soltero, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 99-6144 Filed 3-11-99; 8:45 am] 
BILUNG CODE 3510-22-F 

COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjustment of an Import Limit for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Laos 

March 5,1999. 
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 
ACTION: Issuing a directive to the 
Commissioner of Customs reducing a 
limit. 

EFFECTIVE DATE: March 15,1999. 
FOR FURTHER INFORMATION CONTACT: Roy 
Unger, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 482- 
4212. For information on the quota 
status of this limit, refer to the Quota 
Status Reports posted on the bulletin 
boards of each Customs port, call (202) 
927-5850, or refer to the U.S. Customs 
website at http:// 
www.customs.ustreas.gov. For 
information on embargoes and quota re¬ 
openings, call (202) 482-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854); 
Executive Order 11651 of March 3,1972, as 
amended. 

The current limit for Categories 340/ 
640 is being reduced for carryforward 
applied to the 1998 limits. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION; Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 63 FR 71096, 
published on December 23,1998). Also 
see 63 FR 53878, published on October 
7,1998. 
Troy H. Cribb, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

March 5,1999. 

Commissioner of Customs, 
Department of the Treasury, Washington, DC 

20229. 
Dear Commissioner: This directive 

amends, but does not cancel, the directive 
issued to you on September 30,1998, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton and man¬ 
made fiber textile products, produced or 
manufactured in Laos and exported during 
the twelve-month period which began on 
January 1,1999 and extends through 
December 31,1999. 

Effective on March 15,1999, you are 
directed to reduce the current limit for 
Categories 340/640 to 157,941 dozen as 
provided for under the terms of the current 
bilateral textile agreement between the 
Governments of the United States and the 
Lao People’s Democratic Republic. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Troy H. Cribb, 

' Chairman, Committee for the Implementation 
of Textile Agreements. 
(FR Doc. 99-6097 Filed 3-11-99; 8:45 am] 

BILUNG CODE 3S10-OR-F 

> The limit has not been adjusted to account for 
any imports exported after December 31,1998. 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Establishment of an Import Limit for 
Certain Cotton Textile Products 
Produced or Manufactured in Pakistan 

March 5, 1999. 
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 
ACTION: Issuing a directive to the 
Commissioner of Customs establishing a 
limit. 

EFFECTIVE DATE: March 17, 1999. 
FOR FURTHER INFORMATION CONTACT: RosS 
Arnold, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 482- 
4212. For information on the quota 
status of this limit, refer to the Quota 
Status Reports posted on the bulletin 
boards of each Customs port, call (202) 
927-5850, or refer to the U.S. Customs 
website at http:// 
www’.customs.ustreas.gov. For 
information on embargoes and quota re¬ 
openings, call (202) 482-3715. For 
information on categories on which 
consultations have been requested, call 
(202) 482-3740. 

SUPPLEMENTARY INFORMATION: 

Authority: Section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854); 
Executive Order 11651 of March 3,1972, as 
amended. 

A notice published in the Federal 
Register on December 31,1998 (63 FR 
72288) announced that the Government 
of the United States had requested 
consultations with the Government of 
Pakistan on December 24,1998 with 
respect to combed cotton yam in 
Category 301, produced or 
manufactured in Pakistan and that, if no 
solution was agreed upon in 
consultations with the Government of 
Pakistan, the Government of the United 
States reserved its right to establish a 
twelve-month limit of not less than 
5,262,665 kilograms for the entry for 
consumption and withdrawal from 
warehouse for consumption of combed 
cotton yarn in Category 301, produced 
or manufactured in Pakistan. 

As no solution was agreed upon in 
consultations, the Government of the 
United States has decided to limit 
imports in this category for the twelve- 
month period beginning on March 17, 
1999 and extending through March 16, 
2000 at a level of 5,262,665 kilograms. 

The United States remains committed 
to frnding a mutual solution concerning 
Category 301. Should such a solution be 
reached in consultations with the 

Government of Pakistan, further notice 
will be published in the Federal 
Register. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 63 FR 71096, 
published on December 23, 1999). 
Troy H. Cribb, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

March 5, 1999. 

Commissioner of Customs. 
Department of the Treasury, Washington, DC 

20229. 

Dear Commissioner: Pursuant to section 
204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854); and Executive 
Order 11651 of March 30,1972, as amended, 
you are directed to prohibit, effective on 
March 17,1999, entry into the United States 
for consumption and withdrawal from 
warehouse for consumption of combed 
cotton yarn Category 301, produced or 
manufactured in Pakistan and exported 
during the twelve-month period beginning on 
March 17,1999 and extending through 
March 16, 2000 in excess of 5,262,665 
kilograms 

Textile products in Category 301 which 
have been exported to the United States prior 
to March 17,1999 shall not be subject to the 
limit established in this directive. 

Textile products in Category 301 which 
have been released from the custody of the 
U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1) prior to the 
effective date of this directive shall not be 
denied entr\' under this directive. 

In carrying out the above directions, the 
Commissioner of Customs shoidd construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Troy H. Cribb, 

Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 99-6098 Filed 3-11-99; 8:45 am] 

BILUNG CODE 3510-DR-F 

' The limit has not been adjusted to account for 
imports exported after March 16,1999. 

COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Exemption of Certain Textile and 
Apparel Products From Visa and Quota 
Requirements 

March 3,1999. 
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 
ACTION: Issuing a directive to the 
Commissioner of Customs exempting 
certain textile and apparel products 
imported in connection with the 1999 
Women’s World Cup Soccer and the 
International Special Olympics from 
certain quota and visa requirements. 

EFFECTIVE DATE: March 12, 1999. 
FOR FURTHER INFORMATION CONTACT: Lori 
E. Mennitt, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-3400. 

SUPPLEMENTARY INFORMATION: 

Authority: Section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854); 
Executive Order 11651 of March 3,1972, as 
amended. 

Effective on March 12, 1999, textile 
and apparel products not intended for 
sale or distribution to the public and 
imported as personal effects of 
participants in, and certain other 
individuals associated with the 1999 
Women’s World Cup Soccer and the 
1999 International Special Olympics, 
which are produced or manufactured in 
Vcurious countries and entered into the 
United States for consumption and 
withdrawal from warehouse for 
consumption shall be exempt from visa 
and quota requirements. 
Troy H. Cribb, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

March 3,1999. 

Commissioner of Customs, 
Department of the Treasury, Washington, DC 

20229. 

Dear Commissioner: Effective on March 12, 
1999, textile and apparel products not 
intended for sale or distribution to the 
public, which are the personal effects of 
aliens who are participants in, officials of, or 
accredited members of delegations to, the 
1999 Women’s World Cup Soccer 
tournament and the 1999 International 
Special Olympics, and of persons who are 
immediate family members of, or servants to 
any of the foregoing persons; equipment and 
materials imported in connection with the 
foregoing events by or on behalf of the 
foregoing persons or the organizing 
committees of such events; articles to be used 
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in exhibitions depicting the culture of a 
country participating in such events; and if 
consistent with the foregoing, such other 
articles as the Secretary of the Treasury may 
allow, shall be exempt from textile and 
apparel visa and quota requirements when 
entered into the United States for 
consumption and withdrawal from 
warehouse for consumption. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Troy H. Cribb, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 99-6096 Filed 3-11-99; 8:45 am] 
BILLING CODE 3510-DR-F 

DEPARTMENT OF DEFENSE 

Department of the Army 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Army, DoD. 
ACTION: Notice to add a system of 
records. 

SUMMARY: The Department of the Army 
is adding a system of records notice to 
its existing inventory of record systems 
subject to the Privacy Act of 1974, (5 
U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on April 
12,1999, unless comments are received 
which result in a contrary 
determination. 
ADDRESSES: Privacy Act Officer, Records 
Management Program Division, U.S. 
Total Army Personnel Command, 
ATTN: TAPC-PDR-P, Stop C55, Ft. 
Belvoir, VA 22060-5576. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Janice Thornton at (703) 806-4390 or 
DSN 656-4390. 
SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, was 
submitted on February 16,1999, to the 
House Committee on Government 
Reform and Oversight, the Senate 
Committee on Governmental Affairs, 
and the Office of Management and 
Budget (OMB) pursuant to paragraph 4c 
of Appendix I to OMB Circular No. A- 
130, ‘Federal Agency Responsibilities 
for Maintaining Records About 

Individuals,’ dated February 8,1996 
(February 20, 1996, 61 FR 6427). 

Dated: February 24,1999. 

L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

A0037-1 MTMC 

SYSTEM NAME: 

Defense Travel System (DTS). 

SYSTEM LOCATION: 

TRW Systems and Information 
Technology Group, 12900 Federal 
Systems Park Drive, FPI/6133, Fairfax, 
VA 22033-4411. 

Archived/Management Information 
System travel records are located at the 
Defense Manpower Data Center, DoD 
Center, Monterey Bay, 400 Gigling Road, 
Seaside. CA 93955-6771. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

SYSTEM: 

DoD civilian personnel, military 
active duty personnel. Military Reserve 
personnel, and Army and Air National 
Guard personnel; and other individuals 
that travel on DoD travel orders. 

CATEGORIES OF RECORDS COVERED BY THE 

SYSTEM: 

Records located at TRW consist of the 
traveler’s name, traveler’s initial travel 
arrangements, trip record number, 
traveler’s Social Security Number, home 
address, government credit card account 
niunbers, traveler’s personal checking 
and/or saving account numbers, travel 
itinerary, estimation of cost of trip, 
commitment of travel funds, actual 
payment of travel funds, and supporting 
documentation. 

Archived/Management Information 
System records consist of completed 
trip records, record number, traveler’s 
name. Social Security Number, 
authorized arrangements and cost, 
reimbursement claim, the actual costs of 
lodging, meals emd modes of 
transportation used, actual arrival/ 
departure times, and approved payment. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C Chapter 57, Travel, 
Transportation, and Subsistence; 10 
U.S.C. 135, Under Secretary of Defense 
(Comptroller); 10 U.S.C 136, Under 
Secretary of Defense for Persoimel cmd 
Readiness; 10 U.S.C. 3013, Secretary of 
the Army; 10 U.S.C. 5013, Secretary of 
the Navy; 10 U.S.C. 8013, Secretary of 
the Air Force; DoD Directives 7000.14— 
R; and E.O. 9397 (SSN). 

PURPOSE(S): 

To provide a DoD-wide travel 
management process which will cover 

all official travel, from pre-travel 
arrangements to post-travel payments, to 
include the processing of official travel 
requests for DoD personnel, and other 
individuals who travel pmsuant to DoD 
travel orders; to provide for the 
reimbursement of travel expenses 
incurred by individuals while traveling 
on official business; and to create a 
tracking system whereby DoD can 
monitor the authorization, obligation, 
and payment for such travel. 

To establish a repository of archived/ 
Management Information System (MIS) 
travel records which can be used to 
satisfy reporting requirements; to assist 
in the planning, budgeting, and 
allocation of resources for future DoD 
travel; to conduct oversight operations; 
to analyze travel, budgetary, or other 
trends; to detect fraud and abuse; and to 
respond to authorized internal and 
external requests for data relating to 
DoD official travel and travel related 
services. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 

SYSTEM, INCLUDING CATEGORIES OF USERS AND 

THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted imder 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

To Federal and private entities 
providing travel services for purposes of 
arranging transportation and lodging for 
those individu^s authorized to travel at 
government expense on official 
business. 

The ‘Blanket Routine Uses’ set forth at 
the beginning of the Army’s compilation 
of systems of records notices apply to 
this system. 

POLICIES AND PRACTICES FOR STORING, 

RETRIEVING, ACCESSING, RETAINING, AND 

DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

The records are maintained on 
electronic storage media. 

retrievability: 

Information is retrieved by the 
traveler’s name and/or Social Security 
Number. 

SAFEGUARDS: 

Computerized records that are 
maintained in a controlled area are 
accessible only to authorized personnel. 
Physical entry is restricted by the use of 
locks, guards, and administrative 
procedures. Physical and electronic 
access is restricted to designated 
individuals having need therefor in the 
performance of official duties. Password 
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control and the use of digital signatures 
are maintained in accordance with 
industry user standards. 

RETENTION AND DISPOSAL: 

Records maintained at TRW - 
disposition pending (until 
NARAdisposition is approved, treat as 
permanent). 

Records maintained at DMDC - 
disposition pending (until NARA 
disposition is approved, treat as 
permanent). 

SYSTEM MANAGER(S) AND ADDRESS: 

Project Manager, Project Management 
Office, Defense Travel System, 1745 
Jefferson Davis Highway, Suite 100, 
Arlington, VA 22202-3402. 

For archived/Management 
Information System Records: Deputy 
Director, Defense Manpower Data 
Center, 400 Gigling Road, Seaside, CA 
93955-6771. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to 
Headquarters, Military Traffic 
Management Command, ATTN; MTIM- 
IP (Privacy Act Officer), 5611 Columbia 
Pike, Falls Church, VA 22041-5050. 

Individual should provide full name. 
Social Security Number, and office or 
organization where assigned when trip 
was taken. 

RECORD ACCESS PROCEDURES 

Individuals seeking access to records 
about themselves contained in this 
system of records should address 
written inquiries to Headquarters, 
Military Traffic Management Command, 
ATTN: MTIM-IP (Privacy Act Officer), 
5611 Columbia Pike, Falls Church, VA 
22041-5050. 

Individual should provide full name, 
Social Security Number, and office or 
organization where assigned when trip 
was taken. 

CONTESTING RECORD PROCEDURES 

The Army’s rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are contained in Army Regulation 340- 
21; 32 CFR part 505; or may be obtained 
from the system manager. 

RECORD SOURCE CATEGORIES 

From individuals and related travel 
i voucher documents. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 
[FR Doc. 99-4935 Filed 3-11-99; 8:45 am] 

BILLING CODE 5000-04-F 

DEPARTMENT OF EDUCATION 

Notice of Proposed Information 
Collection Requests 

agency: Department of Education. 
ACTION: Notice of Proposed Information 
Collection Requests. 

SUMMARY: The Acting Leader, 
Information Management Group, Office 
of the Chief Information Officer, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1995. 
DATES: An emergency review has been 
requested in accordance with the Act 
(44 U.S.C. Chapter 3507 (j)), since 
public harm is reasonably likely to 
result if normal clearance procedures 
are followed. Approval by the Office of 
Management and Budget (OMB) has 
been requested by March 19,1999. A 
regular clearance process is also 
beginning. Interested persons are 
invited to submit comments on or before 
May 11,1999. 
ADDRESSES: Written comments 
regarding the emergency review should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Danny Werfel, Desk Officer: 
Department of Education, Office of 
Management and Budget: 725 17th 
Street, N.W., Room 10235, New 
Executive Office Building, Washington, 
D.C. 20503. Comments regarding the 
regular clearance and requests for copies 
of the proposed information collection 
request should be addressed to Patrick 
J. Sherrill, Department of Education, 400 
Maryland Avenue, S.W. , Room 5624, 
Regional Office Building 3, Washington, 
DC 20202—4651, or should be 
electronically mailed to the internet 
address Pat Sherrill@ed.gov, or should 
be faxed to 202-708-9346. 
FOR FURTHER INFORMATION CONTACT: 

Patrick J.'Sherrill (202) 708-8196. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m.. Eastern time, 
Monday through Friday. 
SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Director of OMB provide 
interested Federal agencies and the 
public an early opportunity to comment 
on information collection requests. The 
Office of Management and Budget 
(OMB) may amend or waive the 
requirement for public consultation to 
the extent that public participation in 
the approval process would defeat the 
purpose of the information collection. 

violate State or Federal law, or 
substantially interfere with any agency’s 
ability to perform its statutory 
obligations. The Acting Leader, 
Information Management Group, Office 
of the Chief Information Officer, 
publishes this notice containing 
proposed information collection 
requests at the beginning of the 
Departmental review of the information 
collection. Each proposed information 
collection, grouped by office, contains 
the following: (1) Type of review 
requested, e.g., new, revision, extension, 
existing or reinstatement: (2) Title; (3) 
Summary of the collection; (4) 
Description of the need for, and 
proposed use of, the information: (5) 
Respondents and frequency of 
collection; and (6) Reporting and/or 
Recordkeeping burden. ED invites 
public comment at the address specified 
above. Copies of the requests are 
available from Patrick J. Sherrill at the 
address specified above. 

The Department of Education is 
especially interested in public comment 
addressing the following issues: (1) is 
this collection necessary to the proper 
functions of the Department; (2) will 
this information be processed and used 
in a timely maimer, (3) is the estimate 
of burden accurate; (4) how might the 
Department enhance the quality, utility, 
and clarity of the information to be 
collected, and (5) how might the 
Department minimize the burden of this 
collection on respondents, including 
through the use of information 
technology. 

Dated: March 8,1999. 

Patrick J. Sherrill, 

Acting Leader Information Management 
Group Office of the Chief Information Officer. 

Office of Postsecondary Education 

Type of Review: New. 
Title: Application for the “Preparing 

Tomorrow’s Teachers to Use 
Technology” (New Grant). 

Abstract: Capacity Building, 
Implementation, and Catalyst Grants 
will be awarded to prepare future 
teachers to use modern learning 
technologies. These grants will address 
three critical issues in the use of 
technology. These issues include access 
to modem educational tools, support in 
the preparation of well-qualified, 
technology proficient teachers, and 
bridging the digital divide to ensure 
access to modern learning technologies 
and qualified teachers for all students. 

Additional Information: A series of 
regional workshops is planned at seven 
sites to help applicants with this new 
program. 

Frequency: Aimually. 
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Affected Public: Businesses or other 
for-profits; Not-for-profit institutions; 
State, local or Tribal Gov’t, SEAs and 
LEAs. 

Reporting and Recordkeeping Burden: 
Responses: 900. 
Burden Hours: 18,000. 

[FR Doc. 99-6106 Filed 3-11-99; 8:45 am] 

BILLING CODE 4000-1-P 

DEPARTMENT OF EDUCATION 

Submission for 0MB Review; 
Comment Request 

AGENCY: Department of Education. 

SUMMARY: The Acting Leader, 
Information Management Group, Office 
of the Chief Information Officer invites 
comments on the submission for OMB 
review as required by the Paperwork 
Reduction Act of 1995. 
DATES: Interested persons are invited to 
submit comments on or before April 12, 
1999. 
ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention; Danny Werfel, Desk Officer, 
Department of Education, Office of 
Management and Budget, 725 17tb 
Street, N.W., Room 10235, New 
Executive Office Building, Washington, 
D.C. 20503 or should be electronically 
mailed to the internet address 
DWERFEL@OMB.EOP.GOV. Requests. 
for copies of the proposed information 
collection requests should be addressed 
to Patrick J. Sherrill, Department of 
Education, 400 Maryland Avenue, S.W., 
Room 5624, Regional Office Building 3, 
Washington, D.C. 20202-4651, or 
should be electronically mailed to the 
internet address Pat—Sherrill@ed.gov, 
or should be faxed to 202-708-9346. 
FOR FURTHER INFORMATION CONTACT: 

Patrick J. Sherrill (202) 708-8196. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m.. Eastern time, 
Monday through Friday. 
SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 

with any agency’s ability to perform its 
statutory obligations. The Acting 
Leader, Information Management 
Group, Office of the Chief Information 
Officer, publishes that notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
office, contains the following; (1) Type 
of review requested, e.g. new, revision, 
extension, existing or reinstatement; (2) 
Title; (3) Summary of the collection; (4) 
Description of the need for, and 
proposed use of, the information; (5) 
Respondents and firequency of 
collection; and (6) Reporting and/or 
Recordkeeping burden. OMB invites 
public comment at the address specified 
above. Copies of the requests are 
available from Patrick J. Sherrill at the 
address specified above. 

Dated: March 8,1999. 

Patrick J. Sherrill, 

Acting Leader, Information Management 
Group, Office of the Chief Information Officer. 

Office of Elementary and Secondary 
Education 

Type of Review: New. 
Title: Safe and Drug-Free Schools 

(SDFS) Recognition Program/Site Visits. 
Frequency: Annually. 
Affected Public: State, local or Tribal 

Gov’t, SEAs or LEAs 
Reporting and Recordkeeping Hour 

Burden: 
Responses: 130. 
Burden Hours: 2,760. 

Abstract: The SDFS Recognition 
Program was established to recognize 
public and private schools that have 
demonstrated exemplary practices in 
creating safe and orderly learning 
environments. The newly redesigned 
program will focus on: (1) research- 
based principles; (2) collaboration with 
partners and/or co-sponsors at the 
federal, state, and local levels (both 
public and private); and (3) effective 
diffusion of knowledge about what 
works to prevent drug use and violence 
among youth. The purpose of the site 
visits is to validate information 
contained in the applications. The site 
visit write-ups will be provided to the 
reviewers to help them make their final 
recommendations, and will become part 
of the school’s file. 

Office of Postsecondary Education 

Type of Review: New. 
Title: Application for Anytime 

Anywhere Partnership (New Grant). 
Frequency: Annually. 
Affected Public: Business or other for- 

profits; Not-for-profit institutions," State, 
local, or Tribal Gov’t, SEAs or LEAs. 

Reporting and Recordkeeping Burden: 
Responses; 500. 
Burden Hours: 9,000. 

Abstract: The Learning An5i:ime 
Anywhere Partnerships is a new grant 
competition. The information collected 
will be used by outside reviewers and 
Department of Education staff to select 
grant recipients. It is expected that 
comments will be received from college 
and university faculty and 
administrators, higher education 
associations, software developers and 
publishers, industry training groups and 
other interested organizations and 
individuals. 

[FR Doc. 99-6105 Filed 3-11-99; 8:45 am] 

BILLING CODE 4000-01-P 

DEPARTMENT OF ENERGY 

Notice of Intent To Prepare an 
Environmental Impact Statement for a 
Transuranic Waste Treatment Facility 
at Oak Ridge, Tennessee; Notice 
Extending the Public Scoping Period 

agency: Department of Energy. 
ACTION: Notice of extension of Public 
Scoping Period. 

SUMMARY: The Department extends the 
public scoping period for a Transuranic 
Waste Treatment Facility at Oak Ridge, 
Termessee. To ensure that the public 
has ample opportunity to provide 
comments since the public scoping 
meeting, the comment period is being 
extended until March 18,1999. 
DATES: The Department extends the 
public scoping period on the 
environmental impact statement until 
March 18,1999. 
ADDRESSES: Written questions and 
comments should be submitted to: Gary 
L. Riner, U.S. Department of Energy, 
Oak Ridge Operations, P.O. Box 2001, 
Oak Ridge, Tennessee 37831, 
Telephone: (423) 241-3498, Facsimile; 
(423) 576-5333, or email 
rinerg@oro.doe.gov. 

For general information on the 
Department’s NEPA process, please 
contact: Carol M. Borgstrom, Director, 
Office of NEPA Policy and Assistance 
(EH-42), U.S. Department of Energy 
1000 Independence Avenue, S.W., 
Washington, D.C. 20585, Telephone: 
(202) 586-4600 or leave a message at 
800-472-2756. 
SUPPLEMENTARY INFORMATION: On 
January 27,1999, the Department 
published a notice in the Federal 
Register (64 FR 4079) announcing its 
intent to prepare cm environmental 
impact statement for a Transuranic 
Waste Treatment Facility at Oak Ridge, 



12294 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Notices 

Tennessee. The original public scoping 
period was scheduled to end on 
February 26,1999. The Department has 
separately notified interested and 
affected stakeholders of the change in 
date. Comments postmarked after March 
18,1999, will be considered to the 
extent practicable. Further information 
on the.alternatives being considered in 
the environmental impact statement is 
contained in the Notice of Intent. 

Issued in Oak Ridge, Tennessee, this 5th 
day of March 1999. 

Rodney R. Nelson, 

Assistant Manager for Environmental 
Management. 

(FR Doc. 99-6148 Filed 3-11-99; 8:45 am] 

BILLING CODE 6450-01-P 

DEPARTMENT OF ENERGY 

Energy Efficiency and Renewabie 
Energy Office 

Notice of Avaiiability of Soiicitations 
for Mining industry of the Future 
Crosscutting Technoiogies 

AGENCY: Energy Efficiency and 
Renewable Energy (EE) Office of 
Industrial Technologies (OIT) through 
the Federal Energy Technology Center 
(FETC), Pittsburgh, Department of 
Energy (DOE). 
ACTION: Issuance of Two (2) Related 
Financial Assistance Solicitations. 

SUMMARY: The U. S. Department of 
Energy’s Energy Efficiency and 
Renewable Energy (EE) Office of 
Industrial Technologies (OIT) in 
conjunction with the Federal Energy 
Technology Center (FETC) announces 
that it intends to issue two (2) 
competitive Program Solicitations (PS), 
Nos. DE-PS26-99FT40298 and DE- 
PS26-99FT40299 in support of DOE/EE 
“Mining Industry Roadmap for 
Crosscutting Technologies” initiative 
<http://www.oit.doe.gov/mining/ 
roadmap.html>. This announcement for 
the two solicitations is combined 
because each has identical program 
goals and evaluation criteria. One 
solicitation directs government funding 
to the DOE national laboratories 
(#40298), whereas the other is directed 
primarily at private sector (#40299) 
funding. Through the issuance of these 
solicitations, the DOE seeking field 
work proposals/applications for cost- 
shared research and development of 
technologies which will enhance 
economic competitiveness, reduce 
energy consumption and reduce 
environmental impacts of the mining 
industry. Field work proposals and 
applications will be subjected to a 

comparative merit review by industry 
and DOE technical panels, and awards 
will be made to a limited number of 
proposers on the basis of the scientific 
merit of the field work proposals/ 
applications, application of relevant 
program policy factors, and the 
availability of funds. 

DATES: Both of the solicitations are 
expected to be ready for release by 
March 5,1999. Field work proposals/ 
applications must be prepared and 
submitted in accordance with the 
instructions and forms in the Program 
Solicitations and the respective closing 
dates are April 19,1999 (i.e.. National 
Laboratory field work proposals) and 
May 17,1999 (private sector 
applications). Prior to submitting 
proposals or applications to these 
solicitations, chock for any changes (i.e. 
closing date of solicitation) and/or 
amendments, if any through the Internet 
at FETC’s Home Page <http:// 
www.fetc.doe.gov/business>. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Keith R. Miles, U.S. Department of 
Energy, Federal Energy Technology 
Center, P.O. Box 10940 (MS 921-143), 
Pittsburgh, PA 15236-0940; (Telephone: 
412-892-5984; Facsimile: 412-892- 
6216; E-Mail: miles@fetc.doe.gov). 

ADDRESSES: The solicitation will be 
available through the Internet at FETC’s 
Home Page <http://www.fetc.doe.gov/ 
business>. Telephone requests will not 
be accepted for any format version of 
the solicitation. 

SUPPLEMENTARY INFORMATION: In June 
1998, the mining industry and 
Department of Energy signed a compact 
pledging to work together through 
research and development partnerships. 
In September 1998, the mining industry 
released a vision for 2020 and beyond: 
“The Future Begins With Mining, A 
Vision of the Mining Industry of the 
Future” <http://www.oit.doe.gov/ 
mining/vision.html> which focuses on 
advanced technologies that increase 
productivity and permit exploration, 
extraction, and processing to occur with 
minimal environmental impact. 

The objective of these two (2) 
solicitation is to support this 
partnership by funding research, 
development and demonstration 
projects at the National Laboratories and 
within the private sector which address 
the priorities identified in the “Mining 
Industry Roadmap for Crosscutting 
Technologies”. Proposals must address 
the selected research priorities from this 
document that meet the OIT 
programmatic objectives of increasing 
energy efficiency and reducing waste. 
The relevant passage from the roadmap 

that justifies the proposed effort should 
be cited. 

The specific focus of this solicitation 
is these three (3) research goals from 
Table 1 of the ‘The Future Begins With 
Mining, A Vision of the Mining Industry 
of the Future”: 

(1) Low Cost and Efficient 
Production—Use advanced technologies 
to improve process efficiencies from 
exploration to final product, 

(2) Superior Exploration and Resource 
Characterization—Develop ways to find 
and define larger high grade reserves 
with minimal environmental 
disturbance, and 

(3) Safe and Efficient Extraction and ' 
Processing—Use advanced technologies 
and training to improve the worker 
environment and reduce worker 
exposure to hazards that reduces lost 
time accidents and occupational 
diseases to near zero. 

Note: Applications offering emissions or 
waste disposal, remediation, or treatment as 
a primary focus are not eligible for funding 
under this solicitation. This limitation does 
not include applications which target 
materials recycling or by-product utilization 
as their primary focus. 

DOE currently has available $1.8 
million for the first year of selected 
National Laboratory research efforts and 
has budgeted $2.0 million in FY 2000 
for private sector projects. Out-year 
funding shall depend upon availability 
of future year appropriations. DOE 
anticipates multiple awards with a 
duration of 3 years or less. A minimum 
50% non-federal cost-share is required 
for all applications. Collaboration 
between industry, university, and DOE 
National Laboratories is strongly 
encouraged. 

Issued in Pittsburgh, Pennsylvania on 
March 2, 1999. 

Dale A. Siciliano, 
Contracting Officer, Acquisition and 
Assistance Division. 

[FR Doc. 99-6149 Filed 3-11-99; 8:45 am] 

BILLING CODE 64S0-01-P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RP99-262-000] 

Algonquin Gas Transmission 
Company; Notice of Compliance Filing 
and Joint Stipulation and Agreement 

March 8, 1999. 

Take notice that on March 4,1999, 
Algonquin Gas Transmission Company 
(Algonquin) tendered for filing as part of 
its FERC Gas Tariff, Fourth Revised 
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Volume No. 1 and Original Volume 2, 
tariff sheets to become effective May 1, 
1999 as listed on Appendix 3 and 
Appendix 4 of the filing. 

Algonquin asserts that the filing is a 
limited Section 4 filing in compliance 
with Article IV, Section 3 of the 
Stipulation and Agreement (S&A) 
approved by the Commission in Docket 
Nos. RP93-14, et al. Algonquin states 
that the filing also is a contemporaneous 
filing pursuant to Rule 602 of the Rules 
of Practice and Procedures of the 
Commission, 18 CFR 385.602 whereby 
Algonquin and the Sponsoring Parties 
submit a Joint Stipulation and 
Agreement (Offer of Settlement) in 
settlement of Algonquin’s instant 
limited Section 4 filing filed in 
compliance with the S&A. 

Algonquin states that the offer of 
settlement is designed to respond to 
concerns of Algonquin and its 
customers related to the increased 
competitive enviromnent in the 
marketplace. Algonquin also states that 
the Offer of Settlement is also designed 
to reduce and render more competitive 
Algonquin’s rates in the near future to 
the benefit of Algonquin, its customers 
and consumers. 

Algonquin states that copies of the 
filing are being served 
contemporaneously on all participants 
listed on the service list in this 
proceeding and on all persons who are 
required by the Commission’s 
Regulations to be served with the 
application initiating these proceedings. 

Pursuant to Rule 602, Algonquin 
requests a shortened comment period, 
with Initial Comments with respect to 
the Offer of Settlement due on March 
12,1999 and Reply Comments due on 
March 18,1999. Algonquin also 
requests that motions to intervene and 
protests on the compliance filing be due 
on March 12,1999. Algonquin states 
that it is authorized to state that the 
Sponsoring Parties and those listed on 
Exhibit A to the Offer of Settlement 
concur in the shortened comment 
period. 

Any person desiring to be heard or to 
protest this filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed on or before 
March 12,1999. Persons who are 
already a party to the Docket No. RP93- 
14—000, et al, proceeding and made 
parties to the instant proceeding and do 
not have to file a motion to intervene. 
Protests will be considered by the 
Commission in determining the 

appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Initial comments with respect 
to the proposed settlement are due on or 
before March 12,1999, with reply 
comments due on or before March 18, 
1999. Copies of this filing are on file 
with the Commission and are available 
for public inspection in the Public 
Reference Room. This filing may be 
viewed on the web at http:/ 
www.ferc.fed.us/online/rims.htm (call 
202-208-2222 for assistance). 
David P. Boergers, 
Secretary. 

[FR Doc 99-6094 Filed 3-11-99; 8:45 am] 

BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP99-138-000] 

ANR Pipeline Company; Notice of 
intent To Prepare an Environmental 
Assessment for the Proposed Austin 
Storage Fieid Project and Request for 
Comments on Environmentai Issues 

March 8, 1999. 

The staff of the Federal Energy 
Regulatory Commission (FERC or 
Commission) will prepare an 
environmental assessment (EA) that will 
discuss the environmental impacts of 
ANR Pipeline Company’s (ANR) 
proposed Austin Storage Field project. 
The project would involve the injection 
of approximately 2 billion cubic feet 
(Bcfi of nitrogen into the existing Austin 
Storage Field in Mecosta and Newaygo 
Counties, Michigan, to function as base 
gas.^ The nitrogen injection would 
^low ANR to recover approximately 2 
Bcf of the natural gas currently serving 
as base gas. ANR would install skid- 
mounted facilities to generate the 
nitrogen and then use compressor 
facilities for storage field injection. 

This project would also involve a 
delineation of the Austin Storage Field 
boundary (including the fringe area 
protective acreage) which may have 
changed over the past 57 years of 
operation. This EA will be used by the 
Commission in its decision-making 
process to determine whether the 
project is in the public convenience and 
necessity. The application and other 
supplemental filings in this docket are 
available for viewing on the FERC 

* ANR's application was filed with the 
Commission under Section 7 of the Natural Gas Act 
and Part 157 of the Commission’s regulations. 

Internet website (www.ferc.fed.us). 
Click on the “RIMS” link, select 
“Docket #” from the RIMS Menu, and 
follow the instructions. 

Similarly, the “CIPS” link on the 
FERC Internet website provides access 
to the texts of formal documents issued 
by the Conunission, such as orders, 
notices, and rulemakings. From the 
FERC Internet website, click on the 
“CIPS” link, select “Docket #” from the 
CIPS menu, and follow the instructions. 

If you are a landowner receiving this 
notice, you may be contacted by a 
pipeline company representative about 
the acquisition of an easement to 
construct, operate, and maintain the 
proposed facilities. The pipeline 
company would seek to negotiate a 
mutually acceptable agreement. 
However, if the project is approved hy 
the Commission, that approval conveys 
with it the right of eminent domain. 
Therefore, if easement negotiations fail 
to produce an agreement, the pipeline 
company could initiate condemnation 
proceedings in accordance with state 
law. A fact sheet addressing a number 
of typically asked questions, including 
the use of eminent domain, is attached 
to this notice as appendix I.2 

Summary of the Proposed Project 

ANR proposes to inject approximately 
2 Bcf of nitrogen into its existing Austin 
Storage Field in Mecosta and Newaygo 
Coimties, Michigan, to function as base 
gas. This project would entail: 

• The placement of a 500 horsepower 
(hp) natural gas fueled engine/ 
compressor package approximately 750 
feet east of ANR’s Woolfolk Compressor 
Station for the withdrawal of the natural 
gas; and 

• The clearing and regrading of a 
previously disturbed 200-foot-square 
area adjacent to gas well #124 in the 
Austin Storage Field for the placement 
of a nitrogen generator, three 700 hp air 
compressors, and a 500 hp compressor 
for nitrogen injections. 

All equipment would be temporary 
(skid-mormted) and would be installed 
at an existing well location or along 
existing pipeline right-of-way. The 
location of the project facilities is shown 
in Appendix 2. 

Land Requirements for Construction 

The proposed activities would be 
performed within a 0.92 acre area of the 
existing right-of-way. 

^ The appendices referenced in this notice are not 
being printed in the Federal Register. Copies are 
available from the Commission’s Public Reference 
and Files Maintenance Branch, 888 First Street, NE, 
Washington, DC 20426, or call (202) 208-1371. 
Copies of the appendices were sent to all those 
receiving this notice in the mail. 



12296 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Notices 

The EA Process 

The National Environmental Policy 
Act (NEPA) requires the Commission to 
take into account the environmental 
impacts that could result from an action 
whenever it considers the issuance of a 
Certificate of Public Convenience and 
Necessity. NEPA also requires us to 
discover and address concerns the 
public may have about proposals. We 
call this “scoping.” The main goal of the 
scoping process is to focus the analysis 
in the EA on the important 
environmental issues. By this Notice of 
Intent, the Commission requests public 
comments on the scope of the issues it 
will address in the EA. All comments 
received are considered during the 
preparation of the EA. State and local 
government representatives are 
encouraged to notify their constituents 
of the proposed action and encourage 
them to comment on their areas of 
concern. 

The EA will discuss impacts that 
could occur as a result of activities 
associated with the proposed project 
under these general headings: 

• Geology and Soils. 
• Water Resources, Fisheries, and 

Wetlands. 
• Vegetation and Wildlife. 
• Endangered and Threatened 

Species. 
• Public Safety. 
• Land Use. 
• Cultural Resources. 
• Air Quality and Noise. 
We will also evaluate possible 

alternatives to the proposed project or 
portions of the project, and make 
recommendations on how to lessen or 
avoid impacts on the various resource 
areas. 

Our independent analysis of the 
issues will be in the EA. Depending on 
the comments received during the 
scoping process, the EA may be 
published and mailed to Federal, state, 
and local agencies, public interest 
groups, interested individuals, affected 
landowners, newspapers, libraries, and 
the Commission’s official service list for 
this proceeding. A comment period will 
be allotted for review if the EA is 
published. We will consider all 
comments on the EA before we make 
our recommendations to the 
Commission. 

To ensure your comments are 
considered, please carefully follow the 
instructions in the public participation 
sections beginning on page 4 of this 
notice. 

Currently Identified Environmental 
Issues 

We have already identified several 
issues that we think deserve attention 

based on a preliminary review of the 
proposed facilities and the 
environmental information provided by 
ANR. This preliminary list of issues 
may be changed based on your 
comments and our analysis. 

• Air and noise impacts associated 
with the temporary use of air and gas 
compressors. 

• Delineation of the storage field’s 
existing boundary dimensions. 

Public Participation 

You can make a difference by 
providing us with your specific 
comments or concerns about the project. 
By becoming a commentor, your 
concerns will be addressed in the EA 
and considered by the Commission. You 
should focus on the potential 
environmental effects of the proposal, 
alternatives to the proposal (including 
alternative locations), and measures to 
avoid or lessen environmental impact. 
The more specific your comments, the 
more useful they will be. Please 
carefully follow these instructions to 
ensure that your comments are received 
in time and properly recorded: 

• Send two copies of your letter to: 
David P. Boergers, Secretary, Federal 
Energy Regulatory Commission, 888 
First St., N.E., Room lA, Washington, 
DC 20426. 

• Label one copy of the comments for 
the attention of the Environmental 
Review and Compliance Branch, PR- 
11.2; 

• Reference Docket No. CP99-138- 
000; and 

• Mail your comments so that they 
will be received in Washington, DC on 
or before April 7, 1999. 

Becoming an Intervenor 

In addition to involvement in the EA 
scoping process, you may want to 
become an official party to the 
proceeding known as an “intervenor”. 
Intervenors play a more formal role in 
the process. Among other things, 
intervenors have the right to receive 
copies of case-related Commission 
documents and filings by other 
intervenors. Likewise, each intervenor 
must provide 14 copies of its filings to 
the Secretary of the Commission and 
must send a copy of its filings to all 
other parties on the Commission’s 
service list for this proceeding. If you 
want to become an intervenor you must 
file a motion to intervene according to 
Rule 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.214) (see appendix 3). Only 
intervenors have the right to seek 
rehearing of the Commission’s decision. 

The date for filing timely motions to 
intervene in this proceeding has passed. 

Therefore, parties now seeking to file 
late interventions must show good 
cause, as required by section 
385.214(b)(3), why this time limitation 
should be waived. You do not need 
intervenor status to have your 
environmental comments considered. 

Additional information about the 
proposed project is available from Mr. 
Paul McKee of the Commission’s Office 
of External Affairs at (202) 208-1088 or 
on the FERC website (www.ferc.fed.us) 
using the “RIMS” link to information in 
this docket number. For assistance with 
access to RIMS, the RIMS helpline can 
be reached at (202) 208-2222. Access to 
the texts of formal documents issued by 
tbe Commission with regeu'd to this 
docket, such as orders and notice, is 
also available on the FERC website 
using the “CIPS” link. For assistance 
with access to CIPS, the CIPS helpline 
can be reached at (202) 208-2474. 
David P. Boergers, 
Secretary. 

[FR Doc. 99-6095 Filed 3-11-99; 8:45 am] 

BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RP99-261-4)00] 

East Tennessee Naturai Gas Company; 
Notice of Cashout Report 

March 8,1999. 

Take notice that on March 3, 1999, 
East Teimessee Natural Gas Company 
(East Tennessee), tendered for filing its 
fourth annual cashout report for the 
November 1996 through October 1997 
period. 

East Tennessee states that the cashout 
report reflects a net cashout loss during 
this period of $182,691. East 
Tennessee’s cumulative losses from its 
cashout mechanism total $549,527. East 
Tennessee states that it will roll forward 
these losses into its next annual cashout 
report. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE, Washington, DC 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed on or before 
March 15,1999. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
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of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. This filing may be viewed on the 
web at http://www.ferc.fed.us/online/ 
rims.htm (call 202-208—2222 for 
assistance). 
David P. Boergers, 

Secretary. 

[FR Doc. 99-6090 Filed 3-11-99; 8:45 am] 

BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RP99-260-000] 

East Tennessee Natural Gas Company; 
Notice of Cashout Report 

March 8,1999. 

Take notice that on March 3,1999, 
East Tennessee Natural Gas Company 
(East Tennessee), tendered for filing its 
third annual cashout report for the 
November 1995 through October 1996 
period. 

East Tennessee states that the cashout 
report reflects a net cashout loss during 
this period of $366,462. East Tennessee 
states that it will roll forward this loss 
into its next annual cashout report. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street NE, Washington, DC 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. This filing may be viewed on the 
web at http://www.ferc.fed.us/oniine/ 
rims.htm (call 202-208-2222 for 
assistance). 
David P. Boergers, 

Secretary. 

[FR Doc. 99-6091 Filed 3-11-99; 8:45 am] 

BILUNG CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 11659] 

Gustavus Electric Company; Notice of 
Request to Use Alternative Procedures 
in Fiiing a License Application 

March 9,1999. 

By letter dated February 8,1999, 
Gustavus Electric Company (GEC) 
requested to use an alternative 
procedure in filing an application for em 
original license for the Kahtaheena 
River (Falls Creek) Project No. 11659.^ 
No preliminary permit has been issued 
for this project. Federal legislation 
signed by President Clinton on October 
30,1998, authorized the Federal Energy 
Regulatory Commission (Commission) 
to process an application for a 
hydropower license from GEC.^ 

GEC has demonstrated that they have 
made a reasonable effort to contact the 
resomrce agencies, Indian tribes, non¬ 
governmental organizations (NGOs), and 
others who may be affected by their 
proposal. GEC has submitted several 
letters of support for their proposal, and 
it appears that the use of alternative 
procedures in filing the license 
application may be appropriate in this 
case. GEC has also submitted a 
communication protocol that is 
supported by most interested entities. 

Tne purpose of this notice is to invite 
conunents on GEC’s request to use 
alternative filing procedures, as required 
under the final rule for Regulations for 
the Licensing of Hydroelectric Projects. ^ 
Additional notices seeking comments 
on specific project proposals, 
interventions and protests, and 
recommended terms and conditions will 
be issued at a later date. 

The alternative procedures being 
requested here would combine the 
prefiling consultation process with the 
environmental review process, allowing 
GEC to file an applicant-prepared 
Preliminary Draft Environmental 
Assessment (PDEA) in lieu of Exhibit E 
of the traditional license application. 
This alternative filing procedure differs 
firom the traditional application process. 
Pursuant to the traditional filing 
process, the applicant consults with 
agencies, Indian tribes, and NGOs 
diuing preparation of the application for 
the license and before filing it, but the 
Commission staff performs the 

' The proposed project would be located near 
Gustavus, Alaska, partially within the boundaries of 
Glacier Bay National Park. 

2 Glacier Bay National park Boundary Acl- of 
1998, 105 Pub. L. 317; 112 Stat. 3002 (1998) 

3 81 FERC 61,103 (1997). 

environmental review after the 
application is filed. The alternative 
procedures are intended to reduce 
redundancies in the licensing process 
by combining the prefiling consultation 
and environmental review processes 
into a single process, to facilitate greater 
participation, and to improve 
communication and cooperation among 
the participants. The alternative 
procedures can be tailored to the 
particular project under consideration. 

Alternative Procedures and the 
Kahtaheena River (Falls Creek) Project 
Schedule 

On December 7,1998, GEC 
distributed an Initial Stage Consultation 
Document for the proposed project to 
state and federal resource agencies, 
Indian tribes, and NGOs. GEC 
conducted an initial consultation 
meeting and site visit for all interested 
parties on January 19, and 20,1999. • 
Notices announcing the meeting and 
site visit were published locally, as 
required by Commission regulations. 
Public scoping meetings are planned for 
April 1999. Notice of the scoping 
meetings will be published at least 15 
days prior to the meetings. 

Any studies agreed upon by GEC and 
the collaborative group would be 
conducted during 1999 and 2000, if 
necessary. Opportunities for requesting 
additional studies will be noticed at 
least 30 days prior to any study request 
deadline. GEC has tentatively proposed 
to distribute a draft license application 
and PDEA for comment in August 2000; 
however, the need for and timing of any 
additional studies may affect the timing 
of this distribution. The final license 
application and PDEA must be filed 
with the Commission no later than 
October 30, 2001 

Comments 

Interested parties have 30 days firom 
the date of this notice to file with the 
Commission, any comments on GEC’s 
proposal to use die alternative 
procedures in filing a license 
application for the Kahtaheena River 
(Fdls Creek) Project. GEC’s request to 
use alternative procedures may be 
viewed on the web at http:// 
www.ferc.fed.us/online/rims.htm (call 
202-208-2222 for assistance). 

Filing Requirements 

Any comments must be filed by 
providing an original and 8 copies as 
required by the Commission’s 
regulations to: Federal Energy 
Regulatory Commission, Office of the 

* As established in Glacier Bay National Park 
Boundary Act of 1998. 
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Secretary, Dockets—Room lA, 888 First 
Street, NE, Washington, DC 20426. 

All comment filings must bear the 
heading “Comments on the Alternative 
Procedure,” and include the project 
name and number (Kahtaheena River 
(Falls Creek) Project No. 11659). For 
further information, please contact Bob 
Easton at (202) 219-2782 or e-mail at 
robert.easton@ferc.fed.us. 
David P. Boergers, 

Secretary. 
[FR Doc. 99-6173 Filed 3-11-99; 8:45 am] 

BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. MG98-14-002] 

Kansas Pipeiine Company; Notice of 
Filing 

March 9,1999. 

Take notice that on March 3,1999, 
Kansas Pipeline Company (KPC) filed 
revised standards of conduct in 
response to the Commission’s February 
1, 1999 Order on Standards of Conduct, 
86 FERC ^ 61,099 (1999). 

KPC states that it has served copies of 
its filing to each person designated on 
the official service list for this 
proceeding. 

Any person desiring to be heard or to 
protect said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 888 
First Street, NE, Washington, DC, 20426, 
in accordance with Rules 211 or 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 or 395.214). 
All such motions to intervene or protest 
should be filed on or before March 24, 
1999. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 
David P. Boergers, 

Secretary. 

[FR Doc. 99-6174 Filed 3-11-99; 8:45 am] 

BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER99-1623-000] 

Louisviile Gas and Electric Company 
Kentucky Utilities Company; Notice of 
Filing 

March 8, 1999. 

Take notice that on March 4,1999, 
Louisville Gas and Electric Company 
(LG&E) and Kentucky Utilities Company 
(KU) (Utilities), tendered for filing an 
amendment to the petition for an order 
approving amendments to their joint 
market-based sales service rate schedule 
filed on January 29,1999. The Utilities 
state that the filing is being made in 
compliance with the Commission’s 
letter order issued on March 3,1999 in 
the above-captioned docket. 

The Utilities state that this filing has 
been served upon all the parties on the 
official service list compiled by the 
Secretary in the above-captioned docket. 

Any person desiring to oe heard or to 
protest such filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 888 
First Street, NE, Washington, DC 20426, 
in accordance with rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). All such motions and protests 
should be filed on or before March 15, 
1999. Protests will be considered by the 
Commission to determine the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. This 
filing may also be viewed on the 
Internet at http;//www.ferc.fed.us/ 
online/rims.htm (call 202-208-2222 for 
assistance). 
David P. Boergers, 
Secretary. 

[FR Doc. 99-6089 Filed 3-11-99; 8:45 am] 

BILUNG CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RP9&-259-000] 

Midwestern Gas Transmission 
Company; Notice of Cashout Report 

March 8,1999. 

Take notice that on March 3,1999, 
Midwestern Gas Transmission Company 
(Midwestern), tendered for filing its 

fourth annual cashout report for the 
September 1996 through August 1997 
period. 

Midwestern states that the cashout 
report reflects a net cashout loss during 
this period of $280,668, which reflect 
Midwestern’s cumulative losses from its 
cashout mechanism. Midwestern states 
that it will roll forward this loss into its 
next annual cashout report. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE, Washington, DC 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed on or before 
March 15, 1999. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. This filing may be viewed on the 
web at http://www.ferc.fed.us/online/ 
rims.htm (call 202-208-2222 for 
assistance). 
David P. Boergers, 
Secretary. 

[FR Doc. 99-6092 Filed 3-11-99; 8:45 am] 

BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RP99-256-000] 

Midwestern Gas Transmission 
Company; Notice of Cashout Report 

March 8,1999. 

Take notice that on March 3,1999, 
Midwestern Gas Transmission Company 
(Midwestern) tendered for filing its 
third annual cashout report for the 
September 1995 through August 1996 
period. 

Midwestern states that the cashout 
report reflects a net cashout gain during 
this period of $33,741. Midwestern 
states that it will refund this gain to its 
firm shippers within thirty days of the 
Commission’s acceptance of this 
cashout report. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NW, Washington, DC 
20426, in accordance with Sections 
385.214 or 385,211 of the Commission’s 
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Rules and Regulations. All such motions 
or protests must be filed on or before 
March 14,1999. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. This filing may be viewed on the 
web at http://www.ferc.fed.us/online/ 
rims.htm (call 202-208-2222 for 
assistance). 
David P. Boergers, 
Secretary. 
[FR Doc. 99-6093 Filed 3-11-99; 8:45 am] 
BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP99-234-000] 

Texas Gas Transmission Corporation, 
Notice of Request Under Blanket 
Authorization 

March 9,1999. 
Take notice that on March 3,1999, as 

supplemented March 5,1999, Texas Gas 
Transmission Corporation (Texas Gas), 
P.O. Box 20008, Owensboro, Kentucky 
42304, filed in Docket No. CP99-234- 
000, a request pursuant to Sections 
157.205 and 157.211 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205 and 
157.211) for authorization to install a 
new 4-inch delivery meter station in 
Marshall County, Kentucky to serve Air 
Products and Chemicals, Inc. (Air 
Products), all as more fully set forth in 
the request on file with the Commission 
and open to public inspection. This 
filing may be viewed on the web at: 
http:///www.ferc.fed.us/online/ 
rims.htm (call 202-208-2222 for 
assistance. 

The proposed facilities are being 
installed in order to accommodate a 
firm transportation service of 12,500 
MMBtu per day in order for Air 
Products to serve a new 30 megawatt 
cogeneration plant at its Calvert City, 
Kentucky industrial site and to replace 
its coal-based energy supply system. It 
is stated that Air Products and Texas 
Gas intend to execute a service 
agreement to provide this service under 
Texas Gas’s F'F Rate Schedule. It is also 
stated that service is contemplated to 
begin on January 1, 2000 with a primary 
term of fifteen years, subject to Air 
Products obtaining a corresponding 

amount of existing firm capacity on 
Texas Gas’s mainline system. Texas Gas 
stated that the above proposal will have 
no significant effect on Texas Gas’s peak 
day and annual deliveries, and service 
to Air Products through this new 
delivery point can be accomplished 
without detriment to Texas Gas’s other 
customers. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 
David P. Boergers, 
Secretary. 

[FR Doc. 99-6170 Filed 3-11-99; 8:45 am] 
BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP99-236-000] 

Texas Gas Transmission Corporation; 
Notice of Request Under Blanket 
Authorization 

March 9,1999. 
Take notice that on March 4,1999, 

Texas Gas Transmission Corporation 
(Texas Gas), Post Office Box 20008, 
Owensboro, Kentucky 42304, filed a 
request with the Commission in Docket 
No. CP99-236-000, pursuant to 
Sections 157.205 and 157.212 of the 
Commission’s Regulations under the 
Natural Gas Act (NGA) for authorization 
to construct and operate a delivery point 
in Texas Gas’ Ripley-Jackson 8-inch 
pipeline in Madison County, Tennessee, 
to serve Jackson Utility Division 
(Jackson) authorized in blanket 
certificate issued in Docket No. CP82- 
407-000, all as more fully set forth in 
the request on file with the Commission 
and open to public inspection. This 
filing may be viewed on the web at 
http://www.ferc.fed.us/online/rims.htm 
(call 202-208-2222 for assistance). 

Texas Gas proposes to operate an 
inactive tap on its Ripley-Jackson 8-inch 

pipeline and construct and operate a 
new tap on the looped line adjacent to 
the existing tap to permit deliveries to 
Jackson and other property owners 
along certain portions of Lower 
Brownsville Road. Texas Gas states that 
they have agreed to reimburse Jackson 
up to $16,963 for the installation of 
approximately 5,300 feet of various 
diameter pipeline, services, meters and 
appurtenances for the delivery of 
natural gas to the properties owned by 
right-of-way grantor. Jackson reports 
that they would install, own, operate 
and maintain measurement, regulation, 
ordorization and other related facilities 
necessary to provide service at this 
point. 

Any person or the Commission’s staff 
may, within 45 days after the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
NGA (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
allowed time, the proposed activity 
shall be deemed to be authorized 
effective the day after the time allowed 
for filing a protest. If a protest is filed 
and not withdrawn within 30 days after 
the time allowed for filing a protest, the 
instant request shall be treated as an 
application for authorization pursuant 
to Section 7 of the NGA. 
David P. Boergers, 

Secretary. 

[FR Doc. 99-6171 Filed 3-11-99; 8:45 am] 
BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. GT99-11-000] 

Williston Basin Interstate Company; 
Notice of Filing 

March 9,1999. 

Take notice that on March 3,1999, 
Williston Basin Interstate Pipeline 
Company (Williston Basin), tendered for 
filing as part of its FERC Gas Tariff, 
Second Revised Volume No. 1, the 
following revised tariff sheets to become 
effective March 3,1999: 

Second Revised Volume No. 1 
Twelfth Revised Sheet No. 775 
Sixteenth Revised Sheet No. 828 
Twenty-second Revised Sheet No. 830 
Thirty-first Revised Sheet No. 831 
Twenty-ninth Revised Sheet No. 832 
Twenty-eighth Revised Sheet No. 833 
Third Revised Sheet No. 834 
First Revised Sheet No. 835 
Sheet Nos. 836-849 



12300 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Notices 

Williston Basin states that the revised 
tariff sheets are being filed simply to 
update its Master Receipt/Delivery Point 
List. 

Any person desiring to be heeird or to 
protest said tiling should tile a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE, Washington, DC 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be tiled in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants peulies to the proceedings. 
Any person wishing to become a party 
must tile a motion to intervene. Copies 
of this tiling are on tile with the 
Commission and are available for public 
inspection in the Public Reference 
Room. This tiling may be viewed on the 
web at http://www.ferc.fed.us/online/ 
rims.htm (call 202-208-2222 for 
assistance). 
David P. Boergers, 

Secretary. 

[FR Doc. 99-6172 Filed 3-11-99; 8:45 am] 

BILLING CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EL96-49-007, et al.] 

Cambridge Electric Light Company, et 
al.; Electric Rate and Corporate 
Regulation Filings 

March 4,1999. 

Take notice that the following tilings 
have been made with the Commission: 

1. Cambridge Electric Light Company 

[Docket No. EL96-49-007] 

Take notice that on February 26,1999, 
Cambridge Electric Light Company tiled 
a report in compliance with the 
Commission’s Letter Order in Docket 
Nos. EL96-49-000, EL96^9-003, 
EL96-49-004 and OA96-178-000, 
showing monthly billing determinants, 
revenue receipt dates, revenues under 
the prior, present, and settlement rates, 
the monthly revenue refund, and the 
monthly interest computed, together 
with a summary of such information for 
the total refund period. 

Comment date: March 24,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Cabrillo Power I LLC; Cabrillo Power 
IILLC 

[Docket No. EG99-78-000; Docket No. EG99- 
77-000 (not consolidated)] 

Take notice that on March 2,1999, 
Cabrillo Power I LLC emd Cabrillo 
Power II LLC, with their principal 
offices at Symphony Towers, Suite 
2740, 750 B Street, San Diego, CA, tiled 
with the Federal Energy Regulatory 
Commission, amendments to their 
applications for determination of 
exempt wholesale generator status 
pursuant to Part 365 of the 
Commission’s Regulations. 

The original applications tiled in 
these dockets contained excerpts from a 
draft order by the Public Utilities 
Commission of the State of California 
concerning its determinations on 
exempt wholesale generator status for 
the facilities purchased by applicants. In 
the supplemental tiling, applicants 
submit a final order on such status to 
the Commission. 

Comment date: March 25,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. The 
Commission will limit its consideration 
of comments to those that concern the 
adequacy or accuracy of the amended 
application. 

3. Southwestern Public Service 
Company 

[Docket No. ER95-1138-003] 

Take notice that on March 1,1999, 
New Century Services, Inc., on behalf of 
Southwestern Public Service Company, 
tendered for tiling a compliance report 
regarding refunds in the above- 
referenced docket required by the 
Commission’s letter order issued 
January 22,1999. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Southwest Power Pool, Inc. 

[Docket No. ER99-783-002] 

Take notice that on March 1,1999, 
Southwest Power Pool, Inc., tendered 
for tiling revised sheets in compliance 
with the Federal Energy Regulatory 
Commission’s January 29,1999, order in 
this proceeding. 

Copies of this tiling were served upon 
all parties on the Commission’s official 
service list for this proceeding. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Illinois Power Company 

[Docket No. ER99-1968-000] 

Take notice that on March 1,1999, 
Illinois Power Company (Illinois 
Power), tendered for tiling in 

compliance with the Order of the 
Federal Energy Regulatory Commission 
(Commission) in North American 
Electric Reliability Council, 85 FERC ^ 
61,353 (1998), and pursuant to Section 
205 of the Federal Power Act, 16 U.S.C. 
824d (1997), an amendment to its Initial 
Open Access Transmission Tariff. 

This Amendment incorporates into 
Illinois Power’s OA'TT the Interim Firm 
Load Curtailment and Interim Regional 
Redispatch Plans that were adopted by 
the Mid-America Interconnected 
Network, Inc., (MAIN) and its members 
in compliance with ordering Paragraphs 
(D) and (E) of the North American 
Electric Reliability Council Order. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. CMS Generation Michigan Power, 
L.L.C. 

[Docket No. ER99-1970-000] 

Take notice that on March 1,1999, 
CMS Generation Michigan Power, L.L.C. 
(Michigan Power), tendered for tiling a 
wholesale power sales tariff to permit 
Michigan Power to make wholesale 
electric generation sales to eligible 
customers at up to cost-based ceiling 
rates. 

Michigan Power requests an effective 
date of May 1,1999. 

Copies of this filing were served upon 
the Michigan Public Service 
Commission. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. California Independent System 
Operator Corporation 

[Docket No. ER99-1971-000] 

Take notice that on March 1,1999, the 
California Independent System Operator 
Corporation (ISO), tendered for filing a 
proposed amendment (Amendment No. 
14) to the ISO Tariff. Amendment No. 
14, includes a series of proposed 
revisions to the ISO Tariff and Protocols 
that principally constitute Phase I of the 
ISO’s comprehensive redesign of its 
Ancillcuy Service markets submitted in 
compliance with the Commission’s 
October 28,1998 order in AES Redondo 
Beach L.L.C., et al., 85 FERC H 61,123 
(1998). Amendment No. 14, also 
includes several other proposed changes 
to the ISO Tariff and Protocols. 

The ISO states that this tiling has been 
served upon the Public Utilities 
Commission of California, the California 
Energy Commission, the California 
Electricity Oversight Board, and all 
pculies with effective Scheduling 
Coordinator Service Agreements under 
the ISO Tariff. 
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Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Allegheny Power Service Corp., on 
behalf of Monongahela Power Co., The 
Potomac Edison Company and West 
Penn Power Company (Allegheny 
Power) 

[Docket No. ER99-1977-000] 

Take notice that on March 1, 1999, 
Allegheny Power Service Corporation 
on behalf of Monongahela Power 
Company, The Potomac Edison 
Company and West Penn Power 
Company (Allegheny Power) tendered 
for filing Supplement No. 17 to add one 
(1) new Customer to the Market Rate 
Tariff under which Allegheny Power 
offers generation services. 

Allegheny Power requests a waiver of 
notice requirements to make service 
available as of January 2,1999, to Green 
Mountain Energy Resources, LLC. 

Copies of the filing have been, 
provided to the Public Utilities 
Commission of Ohio, the Pennsylvania 
Public Utility Commission, the 
Maryland Public Service Commission, 
the Virginia State Corporation 
Commission, the West Virginia Public 
Service Commission, and all parties of 
record. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. FirstEnergy Corp., on behalf of 
Pennsylvania Power Company 

[Docket No. ER99-1978-000] 

Take notice that on March 1,1999, 
FirstEnergy Corp., tendered for filing on 
behalf of itself and Pennsylvania Power 
Company, a Service Agreement for 
Network Integration Service and an 
Operating Agreement for the Network 
Integration Transmission Service under 
the Pennsylvania Electric Choice 
Program with New Energy Ventures, 
Inc., pursuant to the Firs^nergy System 
Open Access Tariff. These agreements 
will enable the parties to obtain 
Network Integration Servdce under the 
Pennsylvania Electric Choice Program 
in accordance with the terms of the 
Tariff. 

The proposed effective date under 
these agreements is February 23,1999. 

Comment date: Meurch 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. NGE Generation, Inc. 

[Docket No. ER99-1979-000] 

Take notice that on March 1,1999, 
NGE Generation, Inc. (NGE Gen), 
tendered for filing pursuant to Part 35 
of the Federal Energy Regulatory 

Commission’s Rules of Practice and 
Procedure, 18 CFR 35, service 
agreements (the Service Agreements) 
under which NGE Gen may provide 
capacity and/or energy to Avista Energy, 
Inc., (Avista) and DukeSolutions, Inc. 
(DukeSolutions), in accordance with 
NGE Gen’s FERC Electric Tariff, 
Original Volume No. 1. NGE Gen’s filing 
of the Service Agreements is subject to 
NGE Gen’s pending application for 
approval of transfer filed in Docket 
EC99-22-000 on December 31,1998. 

NGE Gen has requested waiver of the 
notice requirements so that the Service 
Agreement with Avista becomes 
effective as of February 22,1999 and the 
Service Agreement with DukeSolutions 
becomes effective as of March 2,1999. 

NGE Gen has served copies of the 
filing upon the New York State Public 
Service Commission, Avista, and 
DukeSolutions. 

Comment date: March 19, 1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. New York State Electric & Gas 
Corporation 

[Docket No. ER99-1980-000] 

Take notice that on March 1,1999. 
New York State Electric & Gas 
Corporation (NYSEG), tendered for 
filing pursuant to Part 35 of the Federal 
Energy Regulatory Commission’s Rules 
of Practice and Procedure, 18 CFR 35, a 
service agreement (the Service 
Agreement), under which NYSEG 
provide capacity and/or energy to 
Electric Clearinghouse, Inc. (ECI), in 
accordance with NYSEG’s FERC Electric 
Tariff, Original Volume No. 1. 

NYSEG has requested waiver of the 
notice requirements so that the Service 
Agreement with ECI becomes effective 
as of March 2, 1999. 

NYSEG has served copies of the filing 
upon the New York State Public Service 
Commission and ECI. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. Northern States Power Company 
(Minnesota), Northern States Power 
Company (Wisconsin) 

[Docket No. ER99-1981-000] 

Take notice that on March 1,1999, 
Northern States Power Company 
(Minnesota) and Northern States Power 
Company (Wisconsin) (Jointly NSP) 
filed proposed revisions to the NSP 
Open Access transmission Tariff 
(Tariff). NSP proposes to add new 
Schedule 9, Redispatch Service, to the 
NSP Tariff. Schedule 9 would provide a 
redispatch alternative to curtailment of 
firm point-to-point transmission sendee 

under the NSP Tariff. This Tariff change 
is submitted in compliance with 
ordering paragraph (E) of the 
Commission’s December 16,1998 order 
in Docket No. EL98-52-000, North 
American Electric Reliability Council, 
85 FERC ^ 61,353. NSP proposes the 
new Schedule 9 be accepted for filing 
effective May 1,1999, in time for the 
1999 Summer Season. 

NSP states it has served a copy of the 
filing on the utility commissions in 
Minnesota, Michigan, North Dakota, 
South Dakota and Wisconsin and on 
customers presently taking service 
under the NSP Tariff. 

Comment date; March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Alliant Energy Corporate Services, 
Inc. 

[Docket No. ER99-1982-000] 

Take notice that on March 1,1999, 
Alliant Energy Corporate Services, Inc., 
tendered for filing an executed Service 
Agreement for Network Integration 
Transmission Service and an executed 
Network Operating Agreement, 
establishing the Village of Pardeeville as 
a Network Customer under the terms of 
the Alliant Energy Corporate Services, 
Inc., open access transmission tariff. 

Alliant Energy Corporate Services, 
Inc., requests an effective date of March 
1,1999, for the service provided to the 
Village of Pardeeville. Alliant Energy 
Corporate Services, Inc., accordingly, 
seeks waiver of the Commission’s notice 
requirements to permit the requested 
effective date. 

A copy of this filing has been mailed 
to the Illinois Commerce Commission, 
the Iowa Department of Commerce, the 
Minnesota Public Utilities Commission, 
and the Public Service Commission of 
Wisconsin. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Geysers Power Company, LLC. 

[Docket No. ER99-1983-000] 

Take notice that on March 1,1999, 
Geysers Power Company, LLC (Geysers 
Power), petitioned the Commission for 
acceptance of Geysers Power FERC Rate 
Schedule No. 1, for the sales of energy, 
capacity, replacement reserves, and 
certain ancillary services at market- 
based rates, the waiver of certain 
Commission regulations and blanket 
authorization of others. Geysers Power 
is an indirect wholly-owned subsidiary 
of Calpine Corporation. 

Geysers Power requests that its Rate 
Schedule No. 1, become effective sixty 
days from the date of filing. 
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Comment date: March 19, 1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Alliant Energy Corporate Services. 

[Docket No. ER99-1984-000] 

Take notice that on March 1, 1998, 
Alliant Energy Corporate Services, Inc., 
submitted a filing on hehalf of lES 
Utilities Inc., (lES), Interstate Power 
Compeiny (IPC) and Wisconsin Power 
and Light Company (WPL), in response 
to the Commission’s order dated 
December 16,1998, in North American 
Electric Reliability Council, Docket No. 
EL98-52-000. 

Alliant-East provides notice that it is 
adopting the Interim Firm Load 
Cmdailment and Regional Redispatch 
Plans adopted by the Mid-Americcm 
Interconnected Network, Inc., (MAIN). 

Alliant-West hereby provides notice 
that it files in support of the 
contemporaneous filing made by the 
Mid-Continent Area Power Pool in 
response to the NERC Order. In that 
filing, MAPP explains how the public 
utility Members of MAPP have 
responded to and complied with the 
NERC Order’s requirements to file by 
March 1,1999. 

A copy of this filing has been served 
upon the Illinois Commerce 
Commission, the Minnesota Public 
Utilities Commission, the Iowa 
Department of Commerce, and the 
Public Service Commission of 
Wisconsin. 

Comment date: March 19,1999, in 
accordance with Stemdard Paragraph E 
at the end of this notice. 

16. Montana-Dakota Utilities Co., a 
Division of MDU Resources Group, Inc. 

[Docket No. ER99-1985-000] 

Take notice that on March 1,1999, 
Montana-Dakota Utilities Co., a division 
of MDU Resources Group, Inc., tendered 
for filing a certain agreement with 
Upper Missouri G&T Electric 
Cooperative, Inc., with a request that the 
Commission disclaim jurisdiction of the 
agreement or, in the alternative, that the 
commission accept the agreement for 
filing. 

Copies of the filing were served on the 
cooperative and on the interested state 
utility regulatory agencies. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Virginia Electric and Power 
Company 

[Docket No. ER99-1986-000] 

Take notice that on March 1,1999 
Virginia Electric and Power Company 
(Virginia Power) tendered for filing a 

Response to the Commission’s order 
issued on December 16,1998 in Docket 
No. EL98-52-000, North American 
Electric Reliability Council, 85 FERC 
T161,353 (1998). 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

18. The Dayton Power and Light 
Company 

[Docket No. ER99-1987-000] 

Take notice that on March 1,1999 
The Dayton Power and Light Company 
(DP&L) submitted a compliance filing 
pursuant to the Commission’s December 
16, 1998 order in Docket No. EL98-52- 
000, North American Electric Reliability 
Council, 85 FERC 1161,353 (1998). 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

19. Oklahoma Gas and Electric 
Company 

[Docket No. ER99-1988-000] 

Take notice that on March 1,1999, 
Oklahoma Gas and Electric Compcmy 
(OG&E), tendered for filing a proposed 
Power Supply Service Agreement with 
the City of Geary, Oklahoma (Geary), a 
Service Agreement for Network 
Integration Transmission Service, and a 
Standard Form of Network Operating 
Agreement. 

OG&E also requests cancellation of its 
Service Agreements with the City of 
Geary. OG&E requests an effective date 
of March 18,1999. 

Copies of this filing have been sent to 
City Clerk Geary Oklahoma, the 
Oklahoma Corporation Commission, 
and the Arkansas Public Service 
Commission. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

20. Allegheny Power Service Corp., on 
behalf of Monongahela Power Co., The 
Potomac Edison Company and West 
Penn Power Company (Allegheny 
Power) 

[Docket No. ER99-1989-000] 

Take notice that on March 1,1999, 
Allegheny Power Service Corporation 
on behalf of Monongahela Power 
Company, The Potomac Edison 
Company and West Penn Power 
Company (Allegheny Power) tendered 
for filing Supplement No. 44, to add one 
(1) new Customer to the Standard 
Generation Service Rate Schedule under 
which Allegheny Power offers standard 
generation and emergency service on an 
hourly, daily, weekly, monthly or yearly 
basis. 

Allegheny Power requests a waiver of 
notice requirements to make service 

available as of January 2,1999, to Green 
Mountain Energy Resomces, LLC. 

Copies of the filing have been 
provided to the Public Utilities 
Commission of Ohio, the Pennsylvania 
Public Utility Commission, the 
Maryland Public Service Commission, 
the Virginia State Corporation 
Commission, the West Virginia Public 
Service Commission, and all parties of 
record. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

21. Entergy Services, Inc. 

[Docket No. ER99-1990-000] 

Take notice that on March 1,1999, 
Entergy Services, Inc. (Entergy 
Services), on behalf of Entergy 
Arkansas, Inc. (EAI) (formerly Arkansas 
Power & Light Company), tendered for 
filing a Wholesale Formula Rate Update 
(Update) in accordance with the Power 
Coordination, Interchange and 
Transmission Service Agreements 
between EAI and the cities of West 
Memphis and Osceola, Arkansas 
(Arkansas Cities); the cities of Campbell 
and Thayer, Missouri (Missouri Cities), 
and the Arkansas Electric Cooperative 
Corporation (AECC); the Transmission 
Service Agreement between EAI and the 
Louisiana Energy and Power Authority 
(LEPA); the Transmission Service 
Agreement between EAI and the City of 
Hope, Arkansas (Hope); the 
Hydroelectric Power Transmission and 
Distribution Service Agreement between 
EAI and the City of North Little Rock, 
Arkansas (North Little Rock); the 
Wholesale Power Service Agreement 
between EAI and the City of Prescott, 
Arkansas (Prescott) and the Wholesale 
Power Service Agreement between EAI 
and Farmers Electric Cooperative 
Corporation (Farmers). 

Entergy Services states that the 
Update redetermines the formula rate 
charges and Transmission Loss Factor in 
accordance with: (l) the above 
agreements, (2) the 1994 Joint 
Stipulation between EAI and AECC 
accepted by the Commission in Docket 
No. ER95—49-000, as revised by the 
24th Amendment to the AECC 
Agreement accepted by the Commission 
on March 26,1996 in Docket No. ER96- 
1116-000, (3) the formula rate revisions 
accepted by the Commission on 
February 21,1995 in Docket No. ER95- 
363-000 as applicable to the Arkansas 
Cities, Missouri Cities, Hope and North 
Little Rock and (4) the formula rate 
revisions as applicable to LEPA 
accepted by the Commission on January 
10,1997 in Docket No. ER97-257-000. 
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Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

22. American Electric Power Service 
Corporation 

[Docket No. ER99-1991-000] 

Take notice that on March 1,1999, 
American Electric Power Service 
Corporation on behalf of the operating 
companies of the American Electric 
Power System (collectively AEP) filed 
proposed amendments to its Open 
Access Transmission Tariff in 
compliance with the Commission’s 
December 16,1998 Order in Docket No. 
EL98-52-000, North American Electric 
Reliability Council, 85 FERC ^61.353 
(1998). 

Comment date: Meirch 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

23. Mid-Continent Area Power Pool 

[Docket No. ER99-1992-000) 

Take notice that on March 1,1999, the 
Mid-Continent Area Power Pool 
(MAPP), on behalf of its Members that 
are subject to Conunission jurisdiction 
as public utilities, filed a response to the 
Commission’s order in Docket No. 
EL98-52-000, North American Electric 
Reliability Council, 85 FERC ^61,353 
(1998), regarding curtailments of 
generation to load transactions and 
regional redispatch solutions. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

24. Geysers Power Company, LLC 

[Docket No. ER99-1993-000] 

Take notice that on March 1,1999, 
Geysers Power Company, LLC, tendered 
for filing amendments to the Must-Run 
Agreements applicable for the Geysers 
(Main Units) and Geysers (Units 13 and 
16) Must-Run Agreements, initially filed 
by Pacific Gas & Electric Company. 
Geyser Power proposes to adopt these 
Must-Run Agreements and applicable 
rate schedules as its own. Pacific Gas 
and Electric Company executed a 
certificate of concurrence in the 
amendment. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

25. Carolina Power & Light Company 

[Docket No. ER99-1994-000] 

Take notice that on March 1,1999, 
Carolina Power & Light Company 
tendered for filing a pleading in 
response to the Commission’s directives 
in its December 16, 1998 Order on 
Petition for Declaratory Order in Docket 
No. EL98-52-000. 

Copies of the filing were served upon 
the North Carolina Utilities 
Commission, the South Carolina Public 
Service Commission and the South 
Carolina Public Service Authority. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

26. Idaho Power Company 

[Docket No. ER99-1995-000] 

Take notice that on March 1,1999, 
Idaho Power Company (IPC), tendered 
for filing with the Federal Energy 
Regulatory Conunission Service 
Agreements for Non-Firm Point-to-Point 
Transmission Ser\dce between Idaho 
Pov/er Company and 
1. Cc.rgill-Alliant, LLC 
2. Merchant Energy Group of the 

Americas, Inc 
and Firm Point-to-Point Transmission 
Service between Idaho Power Company 
and Merchant Energy Group of the 
Americas, Inc., under Idaho Power 
Company’s FERC Electric Tariff No. 5, 
Open Access Transmission Tariff. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

27. Madison Gas and Electric Company 

[Docket No. ER99-1996-000] 

Take notice that on March 1,1999, 
Madison Gas and Electric Company 
(MGE) tendered for filing a Notice of 
Participation in Interim Firm Load 
Curtailment and Voluntary Regional 
Redispatch Plans and requested that its 
Open Access Transmission Tariff (MGE 
FERC Electric Tariff, Original Volume 1) 
be deemed amended accordingly. The 
Notice stated that MGE, as a member of 
the Mid-America Interconnected 
Network (MAIN) was obligated to 
operate within the Interim Firm Load 
Curtailment and Voluntary Regional 
Redispatch Plans, approved by MAIN 
on February 22,1999. MGE requested an 
effective date coincident with its filing. 

This filing was required by the 
Commission by March 1,1999 in North 
American Electric Reliability Council, 
Docket No. EL98-52-000, 85 FERC ^ 
61,353 (1998). 

Copies of the filing were served on all 
of MGE’s transmission customers and 
on the Public Service Commission of 
Wisconsin. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

28. Cinergy Services, Inc. 

[Docket Nos. ER99-1997-000] 

Take notice that on March 1, 1999^ 
Cinergy Services, Inc. tendered for filing 
in compliance with the Commission’s 

December 16,1999 Order On Petition 
for Declaratory Order, Docket No. EL98- 
52-000, North American Electric 
Reliability Council (NERC) 
Transmission Loading Relief Procedures 
its response to parallel flows and 
interim redispatch procedures. 

Cinergy states that it agrees to accept 
and implement NERC’s procedures 
relating to parallel flows associated with 
native load and network service and its 
redispatch pilot program for the summer 
of 1999. Cinergy also states that its Open 
Access Transmission.Tariff should be 
considered modified by NERC’s 
procedures. 

Comment date: May 5,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

29. Western Resources, Inc. 

[Docket No. ER99-1998-000] 

Take notice that on March 1,1999, 
Western Resources, Inc. filed its 
response to the Conunission’s 
requirements placed on transmission- 
operating public utilities in the Eastern 
Interconnection in North American 
Electric Reliability Covmcil, Docket No. 
EL98-52-000, 85 FERC ^61,353. 

A copy of Western Resources’ 
response was served on the Kansas 
Corporation Commission. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

30. Central Illinois Light Company 

[Docket No. ER99-1999-000] 

Take notice that on March 1,1999, 
Central Illinois Light Company (CILCO), 
300 Liberty Street, Peoria, Illinois 
61202, tendered for filing with the 
Commission an amendment of its Open 
Access Transmission Tariff to 
incorporate the Interim Firm Load 
Curtailment and Regional Redispatch 
Plans adopted by Mid-America 
Interconnected Network, Inc. (MAIN) 
and its members in compliance with 
ordering paragraphs (D) and (E) of the 
Order on Petition for Declaratory Order 
in North American Electric Reliability 
Council, Docket No. EL98-52-000 
(December 16,1998) (TLR Order). 

Copies of the filing were served on the 
affected customers and the Illinois 
Commerce Commission. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

31. Southern Company Services, Inc. 

[Docket No. ER99-200CM)00] 

Take notice that on March 1,1999, 
Southern Company Services, Inc., acting 
on behalf of Alabama Power Company. 
Georgia Power Company, Gulf Power 
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Compciny, Mississippi Power Company 
and Savemnah Electric and Power 
Company (collectively referred to as the 
Southern Companies) submitted a filing 
in response to the Commission’s 
December 16,1998 Order in Docket No. 
EL98-52-000. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

32. Ohio Valley Electric Corporation 

[Docket No. ER99-2001-000] 

Take notice that on March 1,1999, 
Ohio Valley Electric Corporation 
(OVEC) in accordance with the 
Commission’s December 16,1998 order 
in North American Electric Reliability 
Council, Docket No. EL98-52-000, 
tendered for filing a statement 
concerning interim approaches to 
parallel flows associated with native 
load and network service, and to 
regional congestion problems. 

Copies of this filing were served upon 
OVEC’s jurisdictional customers and 
upon each state public service 
commission that, to the best of OVEC’s 
knowledge, has retail rate jurisdiction 
over such customers. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

33. Allegheny Power Service 
Corporation, on behalf of Monongahela 
Power Company, The Potomac Edison 
Company and West Penn Power 
Company Allegheny Power 

[Docket No. ER99-2002-000] 

Take notice that on March 1,1999, 
Allegheny Power Service Corporation, 
on behalf of Monongahela Power 
Company, the Potomac Edison 
Company and West Penn Power 
Company (Allegheny Power) submitted 
a filing to conform to Subparts D, E, and 
F of the Commission’s December 16, 
1998 order in Docket No. EL98-52-000. 

Allegheny Power requests a March 1, 
1999 effective date. 

Copies of the filing have been 
provided to the Public Utilities 
Commission of Ohio, the Pennsylvania 
Public Utility Commission, the 
Maryland Public Service Commission, 
the Virginia State Corporation 
Commission, the West Virginia Public 
Service Commission, and all parties of 
record. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

34. Niagara Mohawk Power 
Corporation 

[Docket No. ER99-2005-000] 

Take notice that on March 1,1999, 
Niagara Mohawk Power Corporation 

(Niagara Mohawk), tendered for filing 
with the Federal Energy Regulatory 
Commission an executed Transmission 
Service Agreement between Niagara 
Mohawk and Rainbow Energy 
Marketing Corporation. This 
Transmission Service Agreement 
specifies that Rainbow Energy 
Marketing Corporation has signed on to 
and has agreed to the terms and 
conditions of Niagara Mohawk’s Open 
Access Transmission Tariff as filed in 
Docket No. OA96-194-000. This Tariff, 
filed with FERC on July 9, 1996, will 
allow Niagara Mohawk and Rainbow 
Energy Marketing Corporation to enter 
into separately scheduled transactions 
under which Niagara Mohawk will 
provide transmission service for 
Rainbow Energy Marketing Corporation 
as the parties may mutually agree. 

Niagara Mohawk requests an effective 
date of February 19,1999. Niagara 
Mohawk has requested waiver of the 
notice requirements for good cause 
shown. 

Niagara Mohawk has served copies of 
the filing upon the New York State 
Public Service Commission and 
Rainbow Energy Marketing Corporation. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

35. East Texas Electric Cooperative, Inc. 

[Docket No. ER99-2008-000] 

Take notice that on March 1,1999, 
East Texas Electric Cooperative, Inc. 
(ETEC) tendered for filing a letter stating 
that it is adopting the NERC interim 
TLR and redispatch policy statement 
filed on February 18,1999 by the North 
American Electric Reliability Council in 
Docket Number EL98-52-000. ETEC 
filed its letter pursuant to the 
Commission’s December 16,1998 order 
in North American Electric Reliability 
Council, Docket No. EL998-52-000, 85 
FERC 61,353 (1998). 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

36. Maine Public Service Company 

[Docket No. ER99-2009-000] 

Take notice that on March 1,1999, 
Maine Public Service Company (MPS) 
submitted a notice pursuant to the 
Commission’s December 16,1998 order 
in Docket No. EL98-52-000, North 
American Reliability Council, indicating 
that it is not filing interim TLR 
procedures to address parallel flows or 
an interim redispatch plan. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

37. PJM Interconnection, L.L.C. 

[Docket No. ER99-2010-000] 

Take notice that on March 1, 1999, 
PJM Interconnection, L.L.C. (PJM) 
tendered for filing a notice regarding 
interim transmission loading relief 
procedures in response to the 
Commission’s December 16,1998 order 
in Docket No. EL98-52-000. 

Copies of this filing were served upon 
all PJM Members and the state electric 
regulatory commissions in the PJM 
Control Area. 

Comment date: March 19, 1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

38. Duke Energy Corporation 

[Docket No. ER99-2011-000] 

Take notice that on March 1,1999, 
Duke Energy Corporation (Duke) 
tendered for filing a compliance filing in 
accordance with ordering paragraphs D, 
E and F of the Commission’s December 
16,1998 order in North American 
Electric Reliability Council, Docket No. 
EL98-52-000, 85 FERC T161, 353 (1998). 
The compliance filing sets forth the 
procedures that Duke intends to use on 
an interim basis (through the summer of 
1999) to implement redispatch and/or 
curtailments of transmission service on 
its system to alleviate transmission 
constraints. 

Comment date: March 19, 1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

39. North American Electric Reliability 
Council 

[Docket No. ER99-2012-000] 

Take notice that on March 1,1999, the 
North American Electric Reliability 
Council filed a response to the 
Commission’s December 16,1998 order 
in Docket No. EL98-52-000. 

Comment date; March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

40. Northern States Power Company 
(Minnesota), Northern States Power 
Company (Wisconsin) 

[Docket No. ER99-2013-000] 

Take notice that on March 1,1999, 
Northern States Power Company 
(Minnesota) and Northern States Power 
Company (Wisconsin) (Jointly NSP) 
filed proposed revisions to the NSP 
Open Access Transmission Tariff 
(Tariff). NSP proposed to add new 
Attachment J—Generation to Load 
Curtailment Procedure, and make 
conforming changes to the NSP Tariff. 
This Tariff change is submitted in 
compliance with the Commission’s 
order in Docket No. EL98-52-000, 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Notices 12305 

North American Elective Reliability 
Council. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

41. The Detroit Edison Company and 
Consumers Energy Company 

(Docket No. ER99-2014-0001 

Take notice that on March 1,1999, 
1 he Detroit Edison Company and 
C onsumers Energy Company filed 
notice in response to the Commission’s 
December 16,1998 order in Docket No. 
EL98-52-000, that they intend to adopt 
and implement for the Summer 1999 
season the interim transmission loading 
relief procedvues and interim market 
redispatch program filed by the North 
American Electric Reliability Council. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

42. South Carolina Electric & Gas 
Company 

[Docket No. ER99-2016-000] 

Take notice that on March 1,1999 
South Carolina Electric & Gas Company 
made a filing in compliance with 
Ordering Paragraphs (D), (E) and (F) of 
the Commission’s December 16,1998 
Order in Docket No. EL98-52-000, 85 
FERC 1161,353. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

43. Duquesne Light Company 

[Docket No. ER99-2015-000] 

Take notice that on March 1,1999, 
pursuant to North American Electric 
Reliability Council, Docket No. EL98- 
52-000, 85 FERC H 61,353 (1998), 
Duquesne Light Company filed its 
response addressing (i) interim 
Transmission Loading Relief procedmes 
to address parallel flows associated with 
native load transactions and network 
service, (ii) interim redispatch solutions, 
and (iii) other concerns. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

44. UtiliCorp United Inc. 

[Docket No. ER99-2017-000] 

Take notice that on March 1,1999, 
UtiliCorp United Inc. filed a response to 
the Commission’s December 16,1998 
order in Docket No. EL98-52-000. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

45. Ameren Services Company 

[Docket No. ER99-2018-000] 

Take notice that on March 1, 1999 
Ameren Services Company, on behalf of 

Union Electric Company and Central 
Illinois Public Service Company, made 
a filing in compliance with Ordering 
Paragraphs (D), (E) and (F) of the 
Commission’s December 16,1998 Order 
in Docket No. EL98-52-000, 85 FERC 
1161,353. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

46. Wisconsin Electric Power Company 

[Docket No. ER99-2019-000] 

Take notice that on March 2,1999, 
Wisconsin Electric Power Company 
(Wisconsin Electric) tendered its 
compliance filing in response to the 
Commission’s December 16,1998 order 
in North American Electric Reliability 
Council, Docket No. EL98-52-000 (85 
FERC 1161,353). The instant filing adds 
Attachments L and M to Wisconsin 
Energy Corporation Operating 
Companies’ FERC Electric Tariff, 
Original Volume No. 1. Attachment L is 
an Interim Load Curtailment Plan 
responsive to Ordering Paragraph D. 
Attachment M is a voluntary Interim 
Regional Redispatch Plan that is 
responsive to Ordering Paragraph E of 
the same order. 

Copies of the filing have been served 
on all transmission service customers, 
the Michigan Public Service 
Commission, and the Public Service 
Commission of Wisconsin. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

47. Wolverine Power Supply 
Cooperative, Inc. 

[Docket No. ER99-2031-000] 

Take notice that on March 1,1999, 
Wolverine Power Supply Cooperative, 
Inc. tendered for filing a letter stating 
that it is adopting the NERC interim 
TLR and redispatch policy statement 
filed on February 18,1999 by the North 
American Electric Reliability Council in 
Docket Number EL98-52-000. 
Wolverine filed its letter pursuant to the 
Commission’s December 16,1998 order 
in North American Electric Reliability 
Council, Docket No. EL98-52-000. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

48. Otter Tail Power Company 

[Docket No. ER99-2030-000] 

Take notice that on March 1,1999, 
Otter Tail Power Company filed a 
response to the Commission’s order in 
North America Electric Reliability 
Council, Docket No. EL98-52-000, 85 
FERC 1161,353 (1998), supporting the 
contemporemeous filing of the Mid- 
Continent Area Power Pool. 

Comment date; March 19,1999, in 
accordance with Standard Paragraph ’ 
at the end of this notice. 

49. Louisville Gas and Electric 
Company and Kentucky Utilities 
Company 

[Docket No. ER99-2032-000] 

Take notice that on March 1,1999, 
Louisville Gas and Electric Company 
and Kentucky Utilities Company (the 
Companies) tendered for filing in 
response to the Commission’s December 
16,1998 order in Docket No. EL98-52- 
000, a letter statement affirming its plan 
to implement the interim procedures to 
address parallel flows associated with 
native load transactions and network 
service. 

Comment date: March 19,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

50. UtiliCorp United Inc. 

[Docket No. ES99-31-000] 

Take notice that on March 1,1999, 
UtiliCorp United Inc. (UtiliCorp) filed 
an application seeking authorization to 
issue corporate guaranties in an amount 
not to exceed one billion dollars (U.S.) 
in support of long-term debt and related 
obligations to be issued by one or more 
UtiliCorp subsidiaries in connection 
with foreign acquisition of gas and/or 
electric utility assets. 

UtiliCorp requests that the 
Commission act on or before April 1, 
1999. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

51. UtiliCorp United Inc. 

[Docket No. ES99-32-000] 

Take notice that on March 1,1999, 
UtiliCorp United Inc. (UtiliCorp) filed 
an application seeking authorization to 
issue up to $205,944 million dollars 
(U.S.) in debt securities, in order to take 
advantage of the current low interest 
rate environment and decrease the 
Company’s overall cost of debt. 
UtiliCorp requests that the Commission 
act on or before March 31,1999. 

Comment date: March 25,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest such filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
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protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of these filings are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Internet at http:// 
www.ferc.fed.us/online/rims.htm (call 
202-208-2222 for assistance). 
David P. Boergers, 

Secretary. 
[FR Doc. 99-6086 Filed 3-11-99; 8:45 am] 

BILUNG CODE 6717-01-P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER99-1937-000, et al.} 

Connexus Energy, et al.; Electric Rate 
and Corporate Regulation Filings 

March 2,1999. 

Take notice that the following filings 
have been made with the Commission: 

1. Connexus Energy 

[Docket No. ER99-193 7-000] 

Take notice that on February 25,1999, 
Connexus Energy (Connexus), tendered 
for filing an amendment to its rate 
schedule for service to Elk River 
Mimicipal Utilities (Elk River). 
Connexus states that the pmpose of the 
amendment is to amend the rates and 
services applicable to Elk River under 
the December 20,1990, All 
Requirements Contract between 
Connexus and Elk River. 

Connexus Energy requests waiver of 
the prior notice requirement of Part 35 
of the Commission Regulations, in order 
for this Amendment to become effective 
on January 1,1999. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Gregory R. Swecker v. Midland 
Power Cooperative 

[Docket No. EL99-41-000] 

Take notice that on February 25,1999, 
Gregory R. Swecker filed a complaint 
regarding Midland Power Cooperative of 
Jefferson, Iowa for violations under the 
Public Utility Regulatory Policies Act. 
Specifically, he states that Midlemd 
Power Cooperative is in violation of 18 
CFR 292.305(b) which he states 
provides that upon request of a 
qualifying facility each electric utility 

shall provide (I) Supplementary power 
(ii) Back-up power (iii) Maintenance 
power and (iv) Interruptible power. 

Comment date: April 1,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. Answers to the 
complaint shall also be filed on or 
before April 1,1999. 

3. Montaup Electric Company, 
Complainant v. Boston Edison 
Company, Respondent. 

[Docket No. EL99-42-000] 

Take notice that on February 26,1999, 
Montaup Electric Company (Montaup) 
tendered for filing a Complaint against 
Boston Edison Company (BECO) 
requesting the Commission to initiate an 
investigation into BECO’S 1995 through 
1997 calendar year true-up billings 
relating to Montaup’S power purchases 
from the Pilgrim nuclear generating 
unit. 

Copies of the filing were served upon 
counsel for BECO. 

Comment date: April 1,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. Answers to the 
complaint shall also be filed on or 
before April 1,1999. 

4. Virginia Electric and Power Co. 

[Docket No. ER99-1886-000] 

Take notice that on February 22,1999, 
Virginia Electric and Power Company 
(Virginia Power), tendered for filing an 
unexecuted Amendment to the Service 
Agreement for Non-Firm Point-to-Point 
Transmission Service (Amendment) 
with The Cincinnati Gas & Electric 
Company, PSI Energy, Inc., and Cinergy 
Services, Inc., under the Open Access 
Transmission Tariff to Eligible 
Purchasers dated July 14,1997. Under 
the tendered Amendment, Virginia 
Power will provide non-firm point-to- 
point service to the Tremsmission 
Customers under the rates, terms and 
conditions of the Open Access 
Transmission Tariff. 

Virginia Power requests an effective 
date for the Amendment of September 
11,1998, the date Virginia Power first 
provided services under the 
Amendment. 

Copies of the filing were served upon 
The Cincinnati Gas & Electric Company, 
PSI Energy, Inc., Cinergy Services, Inc., 
the Virginia State Corporation 
Commission and the North Carolina 
Utilities Commission. 

Comment date: MMch 12,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. New Century Services, Inc. 

[Docket No. ER99-1938-000] 

Tcike notice that on February 25,1999, 
New Century Services, Inc., on behalf of 

Cheyenne Light, Fuel and Power 
Company, Public Service Company of 
Colorado, and Southwestern Public 
Service Company (collectively 
Companies), tendered for filing a 
Service Agreement under their Joint 
Open Access Transmission Service 
Tariff for Firm Point-to-Point 
Transmission Service between the 
Companies and Columbia Energy Power 
Marketing Corporation. 

The Companies request that the 
Agreement be made effective on 
February 8,1999. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Southern Indiana Gas and Electric 
Company 

[Docket No. ER99-1939-000] 

Take notice that on February 25,1999, 
Southern Indiana Gas and Electric 
Company (SIGECO), tendered for filing 
one (1) service agreement for non-firm 
point to point transmission service 
under Part II of its Transmission 
Services Tariff with Delmarva Power & 
Light Company. 

SIGECO requests waiver of the 60-day 
notice requirement to allow the service 
agreement to become effective as of 
January 25,1999. 

Copies of the filing were served upon 
each of the parties to each service 
agreement. 

Comment date: March 17, 1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Penobscot Hydro, LLC 

[Docket No. ER99-1940-000] 

Take notice that on February 25,1999, 
Penobscot Hydro, LLC (Penobscot), 
tendered for filing with the Commission 
cm application for authorization to sell 
electric energy, capacity and ancillary 
services at market-based rates and to 
reassign transmission capacity and for 
certain waivers and blanket approvals. 
Penobscot is a wholly-owned indirect 
subsidiary of PP&L Resources, Inc. 

Penobscot Hydro-Electric Company 
requests that the Commission waive the 
60-day prior notice requirement and 
grant expedited treatment for this 
application and issue an order on before 
April 14.1999. 

Comment date: March 17,1999, in 
accordcmce with Standard Paragraph E 
at the end of this notice. 

8. New Century Services, Inc. 

[Docket No. ER99-1941-000] 

Take notice that on Februeuy 25,1999, 
New Centm^ Services, Inc., on behalf of 
Cheyenne Light, Fuel and Power 
Company, Public Service Company of 
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Colorado, and Southwestern Public 
Service Company (collectively 
Companies), tendered for filing a 
Service Agreement under their Joint 
Open Access Transmission Service 
Tariff for Non-Firm Point-to-Point 
Transmission Service between the 
Companies and Columbia Energy Power 
Marketing Corporation. 

The Companies request that the 
Agreement be made effective on 
February 8,1999. 

Comment date: March 17, 1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. SCC-L3, L.L.C. 

[Doc;ket No. ER99-1942-000] 

Take notice that on February 25, 1999, 
SCC-L3, L.L.C. (SCC-L3), applied to the 
Commission for acceptance of SCC-L3 
Rate Schedule FERC No. 1; the granting 
of certain blanket approvals, including 
the authority to sell electricity at 
market-based rates; and the waiver of 
certain Commission Regulations. SCC- 
L3’s application also seeks Commission 
acceptance and approval of two power 
purchase agreements with Enron Power 
Marketing, Inc., and an Interconnection 
Agreement with the Tennessee Valley 
Authority. 

SCC-L3 intends to engage in 
wholesale electric power and energy 
purchases and sales as a marketer. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Arizona Public Service Company 

(Docket No. ER99-1943-000] 

Take notice that on February 25,1999, 
Arizona Public Service Company (APS), 
tendered for filing a Service Agreements 
under APS’ FERC Electric Tariff, 
Original Volume No. 3, for service to the 
City of Idaho Falls (Idaho Falls). 

A copy of this filing has been served 
on the Arizona Corporation Commission 
and Idaho Falls. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Consolidated Edison Company Of 
New York, Inc. 

[Docket No. ER99-1944-000] 

Take notice that on February 25, 1999, 
Consolidated Edison Company of New 
York, Inc. (Con Edison), tendered for 
filing a service agreement to provide 
firm transmission service pursuant to its 
Open Access Transmission Tariff to the 
New York Power Authority (NYPA). 

Con Edison states that a copy of this 
filing has been served by mail upon 
NYPA. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. Alliance Energy Services 
Partnership 

[Docket No. ER99-1945-000] 

Take notice that on February 25,1999, 
Alliance Energy Services Partnership, 
Petitioned the Commission for 
acceptance of Alliance Energy Services 
Partnership Rate Schedule FERC No. 1; 
the granting of certain blanket 
approvals, including the authority to 
sell electricity at market-based rates; 
and the waiver of certain Commission 
Regulations. 

Alliance Energy Services Partnership 
intends to engage in wholesale electric 
power and energy purchases and sales 
as a marketer. Alliance Energy Services 
Partnership is not in the business of 
generating or transmitting electric 
power. Alliance Energy Services 
Partnership is wholly owned by; 
Alliance Gas Services, Inc., and Conoco 
Inc. Andrew R. Fellon and John 
McCord, each hold 50% ownership in 
Alliance Gas Services, Inc. Additionally, 
Andrew R. Fellon and John McCord 
each hold 50% ownership in Fellon- 
McCord & Associates, Inc. All parties 
are primarily engaged in natural gas 
marketing. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Carolina Power & Light Company 

[Docket No. ER99-1946-000] 

Take notice that on February 25,1999, 
Carolina Power & Light Company 
(CP&L), tendered for filing the Network 
Operating Agreement with the Town of 
Sharpsburg, NC. Service to this Eligible 
Customer will be in accordance with the 
terms and conditions of Carolina Power 
& Light Company’s Open Access 
Transmission Tariff. 

CP&L is requesting an effective date of 
February 5,1999, for this Agreement. 

Copies of the filing were served upon 
the North Carolina Utilities Commission 
and the South Carolina Public Service 
Commission. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Northeast Power Coordinating 
Council 

[Docket No. ER99-1957-000] 

Take notice that on February 26, 1999, 
the Northeast Power Coordinating 
Council (NPCC), on behalf of the 
member Systems of the New York 
Power Pool and joined by Allegheny 
Energy, Inc., Consumers Energy Co., and 

The Detroit Edison Company, and with 
the support of Ontario Hydro Central 
Market Operations, submitted the Lake 
Erie Emergency Redispatch Procedure 
(LEER) in compliance with Ordering 
Paragraph (E) of the Commission’s 
Order issued in the Docket No. EL98- 
52-000 (85 FERC Tj 61,353 (1998). 

NPCC states that copies of this filing 
have been served on all parties on the 
Commission’s service list for this 
proceeding. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Sandia Energy Resources Company 

[Docket No. ER99-1960-000] 

Take notice that on February 25,1999, 
Sandia Energy Resources Company 
(SERC), 12200 North Pecos Street, 
Denver, Colorado 80234 tendered for 
filing pursuant to 18 CFR 35.15 of the 
Regulations of the Federal Energy 
Commission notice of termination of 
Rate Schedule FERC No. 1. 

SERC states that it has never entered 
into any wholesale electric power or 
energy transactions, and has never 
utilized its approved Rate Schedule 
FERC No. 1. SERC now intends to 
dissolve its status as a legal entity, 
asserts that no third party will be 
harmed by such action, and requests 
termination of its Rate Schedule FERC 
No. 1. 

Comment date: March 17,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. Champion International 
Corporation 

[Docket No. QF87-83-001] 

Take notice that on February 24.1999, 
Champion International Corporation 
(Champion), tendered for filing with the 
Federal Energy Regulatory Commission 
an application for recertification of a 
facility as a qualifying cogeneration 
facility pursuant to Section 292.207(b) 
of the Commission’s Regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 
The facility is a topping-cycle 
cogeneration facility located within the 
Champion paper manufacturing facility 
at Bucksport, Maine (the Facility), 
which uses as its primary energy source 
a mix of wood bark, sawmill waste, 
wood pellets, treatment sludge and No. 
6 oil. The Facility was granted 
qualifying facility status by the 
Commission on May 21, 1987 in Docket 
No. QF87-83-000. 

The Facility presently produces 
electric power through two turbine 
generators, with total current net 
electric power production capacity of 
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83.2 MW. This Application is submitted 
to reflect planned changes in the 
operation of the Facility which will 
occur on or about October 1, 2000, the 
on-line date for the Champion Clean 
Energy Facility (Clean Energy), a natural 
gas-fired combined cycle facility to be 
constructed adjacent to the Champion 
paper manufacturing facility in 
Bucksport, Maine. After the on-line date 
of the Clean Energy Facility, the electric 
production of the Facility will be 
reduced to 39.4 MW net under normal 
operating conditions, but under some 
conditions may revert to the operational 
levels certified in QF97-83-000. The 
Facility presently sells power under 
long-term contract to Central Maine 
Power Company (CMP) and will 
continue to do so after October 1, 2000. 

Comment date: March 24, 1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Bucksport Energy LLC 

[Docket No. QF99-54-0001 

Take notice that on February 24,1999, 
Bucksport Energy LLC with a mailing 
address of P.O. Box 9729, Portland, 
Maine 04104 filed with the Federal 
Energy Regulatory Commission an 
application for certification of a facility 
as a qualifying cogeneration facility 
pursuant to Section 292.207(b) of Ae 
Commission’s Regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The facility is a topping-cycle 
cogeneration facility located adjacent to 
the Champion International paper 
manufacturing facility on River Road at 
Bucksport, Maine, which uses as its 
primary energy source natural gas. The 
facility will use a General Electric P G 
7241 F A gas turbine generator with a 
maximum gross output of 186,867 MW 
at 45° design ambient conditions. The 
facility is scheduled to be energized in 
October 2000. The facility will 
interconnect with Central Maine Power 
Company’s transmission and 
distribution system. 

Comment date: March 26,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest such filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 

determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of these filings are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Internet at http:// 
wvkTw.ferc.fed.us/ online/rims.htm (call 
202-208-222 for assistance). 
David P. Boeigers, 

Secretary. 
[FR Doc. 99-6088 Filed 3-11-99; 8:45 am] 

BILUNG CODE 6717-01-P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER99-1004-001, et al.] 

Entergy Nuciear Generating Company, 
et al.; Electric Rate and Corporate 
Regulation Filings 

March 3,1999. 

Take notice that the following filings 
have been made with the Commission: 

1. Entergy Nuclear Generating Co. 

[Docket No. ER99-1004-001] 

Take notice that on February 26,1999, 
Entergy Nuclear Generating Company 
(Entergy Nuclear), tendered for filing an 
Amended Code of Conduct in 
accordance with the Commission’s 
February 11,1999 Order issued in 
Docket No. ER99-1004. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. TransAlta Energy Marketing Corp. 
and TransAlta Energy Marketing (U.S.) 
Inc. 

[Docket Nos. EC99-44-000 and ER99-1976- 
000] 

On February 26,1999, pursuant to 
Sections 203 and 205 of the Federal 
Power Act, TransAlta Energy Marketing 
Corp. (’TEMC) and TransAlta Energy 
Marketing (U.S.) Inc. (TEMUS) filed a 
joint application for approval of the 
transfer of 3 power sales agreements 
fi-om TEMC to TEMUS. TEMC and 
TEMUS, subsidiaries of TransAlta 
Energy Corporation, are both 
jiurisdictional power marketers with 
market-based rate authority. The 
transfer of the agreements is part of a 
corporate reorganization. 

"reMC and TEMUS have requested 
waivers of the Commission’s regulations 
so that the filing may become effective 
at the earliest possible date. 

Comment date: March 29,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Boston Edison Company 

[Docket Nos. ER99-978-001 and EL99-31- 
000] 

Take notice that on February 25, 1999 
Boston Edison Company tendered for 
filing proposed tariff sheets regarding 
references in its Open Access 
Transmission Tariff to its return on 
equity. The proposed tarifl’ sheets 
change the return on equity from 
12.00% to 11.75%, as directed by the 
Commission in its February 10,1999 
order in this proceeding. 

Comment date: March 29,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. New York State Electric & Gas 
Corporation 

[Docket No. ER99-1947-000] 

Take notice that on February 26,1999, 
New York State Electric & Gas 
Corporation (NYSEG), tendered for 
filing Service Agreements between 
NYSEG and AEP Corp., AES Power, 
Inc., and DukeSolutions, Inc., 
(Customer). These Service Agreements 
specify that the Customer has agreed to 
the rates, terms and conditions of the 
NYSEG open access transmission tariff 
filed July 9,1997 and effective on 
November 27,1997, in Docket No. 
ER97-2353-000. 

NYSEG requests waiver of the 
Commission’s sixty-day notice 
requirements and an effective date of 
February 26,1999, for the Service 
Agreements. 

NYSEG has served copies of the filing 
on The New York State Public Service 
Commission and on the Customer. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Virginia Electric and Power 
Company 

[Docket No. ER99-1948-000] 

Take notice that on February 26,1999, 
Virginia Electric and Power Company 
(Virginia Power), tendered for filing a 
Service Agreement for Long Term Firm 
Point-to-Point Transmission Service 
with The Wholesale Power Group imder 
the Open Access Transmission Tariff to 
Eligible Pmchasers dated July 14,1997. 
Under the tendered Service Agreement, 
Virginia Power will provide Long Term 
Firm Point-to-Point Transmission 
Service to the Transmission Customer 
under the rates, terms and conditions of 
the Open Access Transmission Tariff. 

Virginia Power requests an effective 
date of January 1, 2000. 
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Copies of the filing were served upon 
The Wholesale Power Group, the 
Virginia State Corporation Commission 
and the North Carolina Utilities 
Commission. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Northern Indiana Public Service 
Company 

(Docket No. ER99-1949-000] 

Take notice that on February 26,1999, 
Northern Indiana Public Service 
Company tendered for filing an 
executed Standard Transmission 
Service Agreement for Non-Firm Point- 
to-Point Transmission Service between 
Northern Indiana Public Service 
Company and Merrill Lynch Capital 
Services, Inc., (Transmission Customer). 

Under the Transmission Service 
Agreement, Northern Indiana Public 
Service Company will provide Point-to- 
Point Transmission Service to 
Transmission Customer pursuant to the 
Transmission Service Tariff filed by 
Northern Indiana Public Service 
Company in Docket No. OA96-47-000 
and allowed to become effective by the 
Commission. 

Northern Indiana Public Service 
Company has requested that the Service 
Agreement be allowed to become 
effective as of February 28,1999. 

Copies of this filing have been sent to 
the Indiana Utility Regulatory 
Commission and the Indiana Office of 
Utility Consumer Counselor. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Northern Indiana Public Service 
Company 

[Docket No. ER99-1950-000] 

Take notice that on February 26,1999, 
Northern Indiana Public Service 
Company tendered for filing an 
executed Standard Transmission 
Service Agreement for Non-Firm Point- 
to-Point Transmission Service between 
Northern Indian Public Service 
Company and American Municipal 
Power—Ohio, Inc., (Transmission 
Customer). Under the Transmission 
Service Agreement, Northern Indian 
Public Service Company will provide 
Point-to-Point Transmission Service to 
Transmission Customer pursuant to the 
Transmission Service Tariff filed by 
Northern Indiana Public Service 
Company in Docket No. AQ96-47-000 
and allowed to become effective by the 
Commission. 

Northern Indiana Public Service 
Company has requested that the Service 
Agreement be allowed to become 
effective as of February 28,1999. 

Copies of this filing have been sent to 
the Indiana Utility Regulatory 
Commission and the Indiana Office of 
Utility Consumer Counselor. 

Comment date; March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Florida Power & Light Company 

[Docket No. ER99-1951-000] 

Take notice that on February 26,1999, 
Florida Power & Light Company (FPL), 
tendered for filing proposed service 
agreements with Energy Transfer Group, 
L.L.C., for Short-Term Firm and Non- 
Firm transmission service under FPL’s 
Open Access Transmission Tariff. 

FPL requests that the proposed 
service agreements be permitted to 
become effective on February 18,1999. 

FPL states that this filing is in 
accordance with Part 35 of the 
Commission’s Regulations. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Florida Power & Light Company 

[Docket No. ER99-1952-000] 

Take notice that on February 26, 1999, 
Florida Power & Light Company (FPL), 
tendered for filing proposed service 
agreements with Ameren Services 
Company for Short-Term Firm and Non- 
Firm Transmission Service under FPL’s 
Open Access Transmission Tariff. 

FPL requests that the proposed 
service agreements be permitted to 
become effective on February 25,1999. 

FPL states that this filing is in 
accordance with Part 35 of the 
Commission’s Regulations. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Central Illinois Light Company 

[Docket No. ER99-1953-000] 

Take notice that on February 26,1999, 
Central Illinois Light Company (CILCO), 
300 Liberty Street, Peoria, Illinois 
61202, tendered for filing with the 
Commission an Index of Customers 
under its Coordination Sales Tariff 
reflecting a name change for two 
customers, from Eastex Power 
Marketing, Inc., to El Paso Power 
Services Company and from Noram 
Energy Services, Inc., to Reliant Energy 
Services, Inc. Two customers have 
asked CILCO to terminate their service 
agreements, Delhi Energy Services, Inc., 
and National Energy Services. Inc. 

CILCO requested an effective date of 
February 19,1999. 

Copies of the filing were served on the 
affected customer and the Illinois " 
Commerce Commission. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Central Illinois Light Company 

[Docket No. ER99-1954-000] 

T;ike notice that on February 26,1999, 
Central Illinois Light Company (CILCO), 
300 Liberty Street, Peoria, Illinois 
61202, tendered for filing with the 
Commission a substitute Index of 
Customers under its Market Rate Power 
Sales Tariff and three service 
agreements with three new customers, 
American Energy Solutions, Inc., El 
Paso Power Services Company and 
Sonat Power Marketing L.P., and a name 
change for a customer now known as 
Reliant Energy Services, Inc. 

CILCO requested an effective date of 
February 19,1999. 

Copies of the filing were served on the 
affected customers and the Illinois 
Commerce Commission. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. Ohio Edison Company and 
Pennsylvania Power Company 

[Docket No. ER99-1955-000] 

Take notice that on February 26,1999, 
Ohio Edison Company tendered for 
filing on behalf of itself and 
Pennsylvania Power Company, a 
Service Agreement with NEV East, 
L.L.C., under Ohio Edison’s Power Sales 
Tariff. This filing is made pursuant to 
Section 205 of the Federal Power Act. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Wisconsin Electric Power Company 

[Docket No. ER99-1956-000] 

Take notice that on February 26,1999, 
Wisconsin Electric Power Company 
(Wisconsin Electric), tendered for filing 
an electric service agreement under its 
Market Rate Sales Tariff (FERC Electric 
Tariff, Original Volume No. 8) with 
Avista Energy. 

Wisconsin Electric respectfully 
requests an effective date of February 
24,1999, to allow for economic 
transactions. 

Copies of the filing have been served 
on Avista Energy, the Michigan Public 
Service Commission, and the Public 
Service Commission of Wisconsin. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. PJM Interconnection, L.L.C. 

[Docket No. ER99-1958-000] 

Take notice that on February 26,1999, 
PJM Interconnection, L.L.C. (PJM), 
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tendered for filing 11 executed service 
agreements network integration 
transmission service under state 
required retail access programs and for 
point-to-point transmission service 
under the PJM Open Access 
Transmission Tariff. 

Copies of this filing were served upon 
the parties to the service agreements. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Idaho Power Company 

[Docket No. ER99-1959-000] 

Take notice that on February 26,1999, 
Idaho Power Company (IPC), tendered 
for filing with the Federal Energy 
Regulatory Commission an Agreement 
For Purchase and Sale of Capacity and 
Energy by Avista Corporation from 
Idaho Power Company d/b/a IDACORP 
Energy Solutions (Agreement), pursuant 
to Idaho Power Company’s FERC 
Electric Tariff, Volume No. 6, Market 
Rate Power Sales. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. California Independent System 
Operator Corporation 

[Docket No. ER99-1961-000] 

Tcike notice that on February 26,1999, 
the California Independent System 
Operator Corporation (ISO), tendered for 
filing an amendment to Schedule 1 of 
the Meter Service Agreement for 
Scheduling Coordinators between the 
ISO and Edison Somce. The ISO states 
that the amendment revises Schedule 1 
to incorporate meter information about 
Edison Somce’s facility. 

The ISO states that this filing has been 
served on all pcurties listed on the 
official service list in the above- 
referenced docket. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. UtiliCorp United Inc. 

[Docket No. ER99-1962-000] 

Take notice that on February 26,1999, 
UtiliCorp United Inc., tendered for filing 
on behalf of its operating division, 
Missouri Public Service, a Service 
Agreement under its Market-Based 
Power Sales Tariff, FERC Electric Tariff 
Original Volume No. 28, with 
Wisconsin Electric Power Company. 
The Service Agreement provides for the 
sale of capacity and energy by Missouri 
Public Service to Wisconsin Electric 
Power Company pursuant to the tciriff. 

UtiliCorp requests waiver of the 
Commission’s Regulations to permit the 
Service Agreement to become effective 

March 1,1999 in accordance with its 
terms. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

18. Niagara Mohawk Power 
Corporation 

[Docket No. ER99-1963-000] 

Take notice that on February 26,1999, 
Niagara Mohawk Power Corporation 
(Niagara Mohawk), tendered for filing 
with the Federal Energy Regulatory 
Commission an executed Transmission 
Service Agreement between Niagara 
Mohawk and Rainbow Energy 
Marketing Corporation. This 
Transmission Service Agreement 
specifies that Rainbow Energy 
Marketing Corporation has signed on to 
and has agreed to the terms and 
conditions of Niagara Mohawk’s Open 
Access Transmission Tariff as filed in 
Docket No. OA96-194-000. This Tariff, 
filed with FERC on July 9,1996, will 
allow Niagara Mohawk and Rainbow 
Energy Marketing Corporation to enter 
into separately scheduled transactions 
under which Niagara Mohawk will 
provide transmission service for 
Rainbow Energy Marketing Corporation 
as the parties may mutually agree. 

Niagara Mohawk requests an effective 
date of February 19,1999. Niagara 
Mohawk has requested waiver of the 
notice requirements for good cause 
shown. 

Niagara Mohawk has served copies of 
the filing upon the New York State 
Public Service Commission and 
Rainbow Energy Marketing Corporation. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

19. Ocean State Power n 

[Docket No. ER99-1964-000] 

Take notice that on February 26,1999, 
Ocean State Power II (Ocean State II), 
tendered for filing the following 
supplements (the Supplements) to its 
rate schedules with the Federal Energy 
Regulatory Commission (Commission): 

Supplements No. 22 to Rate Schedule FERC 
No. 5 

Supplements No. 24 to Rate Schedule FERC 
No. 6 

Supplements No. 22 to Rate Schedule FERC 
No. 7 

Supplements No. 23 to Rate Schedule FERC 
No. 8 

The Supplements to the rate schedules 
request approval of Ocean State IPs 
proposed rate of return on equity for the 
period beginning on April 27,1999, the 
requested effective date of the 
Supplements. 

Copies of the Supplements have been 
served upon, among others. Ocean State 

II’s power purchasers, the 
Massachusetts Department of Public 
Utilities, and the Rhode Island Public 
Utilities Commission. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

20. Ocean State Power 

[Docket No. ER99-1965-000] 

Take notice that on February 26,1999, 
Ocean State Power (Ocean State), 
tendered for filing the following 
supplements (the Supplements) to its 
rate schedules with the Federal Energy 
Regulatory Commission (Commission): 

Supplements No. 23 to Rate Schedule FERC 
No. 1 

Supplements No. 22 to Rate Schedule FERC 
No. 2 

Supplements No. 20 to Rate Schedule FERC 
No. 3 

Supplements No. 22 to Rate Schedule FERC 
No. 4 

The Supplements to the rate schedules 
request approval of Ocean State’s • 
proposed rate of return on equity for the 
period beginning on April 27,1999, the 
requested effective date of the 
Supplements. 

Copies of the Supplements have been 
served upon, among others. Ocean 
State’s power purchasers, the 
Massachusetts Department of Public 
Utilities, and the Rhode Island Public 
Utilities Commission. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

21. Commonwealth Edison Company, 
Commonwealth Edison Company of 
Indiana 

[Docket No. ER99-1967-000] 

Take notice that on Meu’ch 1,1999, 
Commonwealth Edison Company and 
Commonwealth Edison Company of 
Indiana (collectively ComEd) filed 
amendments to ComEd’s Open Access 
Transmission Tariff (OATT) to comply 
with the Commission’s December 16, 
1998 “Order on Petition for Declaratory 
Order’’ issued in Docket No. EL98-52- 
000, 85 FERC ^ 61,353. 

Copies of the filing were served upon 
ComEd’s jurisdictional customers and 
interested stated commission. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

22. Entergy Services, Inc. 

[Docket No. ER99-1969-000] 

Take notice that on March 1,1999, 
piursuant to North American Electric 
Reliability Council, 85 FERC 61,353 
(1998) (Commission’s Order issued on 
December 16,1998 in Docket No. EL98- 
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52-000), Entergy Services, Inc., as agent 
and on behalf of the Entergy Operating 
Companies, filed its response 
addressing Ordering Paragraphs D, E 
and F of this order. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

23. Southern Indiana Gas and Electric 
Company 

(Docket No. ER99-1972-000] 

Take notice that on March 1,1999, 
Southern Indiana Gas and Electric 
CompcUiy (SIGECO) tendered for filing 
cin amendment of its Open Access 
Transmission Tariff to explicitly 
incorporate the transmission loading 
relief (TLR) procedures developed by 
North Americem Electric Reliability 
Cmmcil (NERC) approved by the 
Commission in Docket No. EL98-52- 
000. See North American Electric 
Reliability Council, 85 FERC ^ 61,353 
(1999)(December 16 Order). In addition, 
SIGECO hereby adopts as its own the 
partial interim TLR procedures 
developed by NERC to address: (1) 
par^lel flows associated with native 
load transactions and network service; 
and (2) redispatch solutions which can 
be implemented by the 1999 summer 
period, in compliance with the 
Commission’s December 16 Order. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

24. Central Hudson Gas & Electric 
Corporation; Consolidated Edison 
Company of New York, Inc.; LIPA; New 
York State Electric & Gas Corporation; 
Orange and Rockland Utilities, Inc.; 
Rochester Gas and Electric 
Corporation; Power Authority of the 
State of New York; New York Power 
Pool 

[Docket No. ER99-1973-000] 

Take notice that on February 26,1999, 
the Member Systems of the New York 
Power Pool tendered for filing, its 
response to the Commission’s December 
16,1998, Order in Docket No. EL98-52- 
000 regarding the North American 
Electric Reliability Coimcil 
Transmission Loading Relief (TLR) 
Procedures. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

25. Southwestern Electric Power 
Company 

[Docket No. ER99-1974-000] 

Take notice that on March 1,1999, 
Southwestern Electric Power Company 
(SWEPCO) tendered for filing the final 
return on common equity (Final ROE) to 

be used in establishing final 
redetermined formula rates for . 
wholesale service in Contract Year 1998 
to Northeast Texas Electric Cooperative, 
Inc., the City of Bentonville, Arkansas, 
Rayburn Country Electric Cooperative, 
Inc., Cajun Electric Power Cooperative, 
Inc., TeX'La Electric Cooperative of 
Texas, Inc. and East Texas Electric 
Cooperative, Inc. SWEPCO provides 
service to these Customers under 
contracts which provide for periodic 
changes in rates cmd charges determined 
in accordance with cost-of-service 
formulas, including a formulaic 
determination of the return on common 
equity. 

In accordance with the provisions of 
the formula rate contracts, SWEPCO 
seeks an effective date of January 1, 
1998 and, accordingly, seeks waiver, to 
the extent necessary, of the 
Commission’s notice requirements. 

Copies of the filing were served on the 
affected wholesale Customers, the 
Public Utility Commission of Texas, the 
Louisiana Public Service Commission 
and the Arkansas Public Service 
Commission. 

Comment date: March 23,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

26. Kansas City Power & Light 
Company 

[Docket No. ER99-1975-000] 

Take notice that on March 1,1999, 
Kansas City Power & Light Company 
(KCPL) provided notice to the 
Commission pursuant to the 
Commission’s December 16,1998 order 
in Docket No. EL98-52-000, that it 
would participate in SPP and MAPP 
solutions for the interim TLR 
procedures to address parallel flows 
associated with native load transactions 
and network service. Additionally, 
KCPL will participate in SPP and MAPP 
redispatch solutions. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest such filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFTi 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of these filings are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Internet at http:// 
www.ferc.fed.us/online/rims.htm (call 
202-208-222 for assistance). 
David P. Boergers, 
Secretary. 

[FR Doc. 99-6087 Filed 3-11-99; 8:45 am] 
BILLING CODE 6717-01-P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EC99-39-000, et at] 

Storm Lake Power Partners II LLC, et 
al.; Electric Rate and Corporate 
Regulation Filings 

March 5,1999. 
Take notice that the following filings 

have been made with the Commission: 

1. Storm Lake Power Partners n LLC 

[Docket No. EC99-39-000] 

Take notice that on March 2,1999, 
Storm Lake Power Partners II LLC 
(Applicant) filed an update to its 
application under Section 203 of the 
Federal Power Act. Applicant filed the 
proposed agreement necessary to effect 
the transaction, as required by the 
Commission’s Regulations (18 CFR 
33.3). 

Comment date: April 1,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Carthage Energy, LLC 

[Docket No. EG99-87-000] 

Take notice that on March 3,1999, 
Carthage Energy, LLC, having an 
address at 2 Court Street, Binghamton, 
New York 13901, filed with the Federal 
Energy Regulatory Commission an 
application for determination of exempt 
wholesale generator status pursuant to 
Part 365 of the Commission’s 
regulations. 

The applicant is a limited liability 
company that will be engaged directly 
and exclusively in the business of 
owning or operating, or both owning 
and operating, an eligible facility in 
Carthage, New York. The facility will 
consist of a 57 MW, combined-cycle 
facility fueled primarily by natural gas. 
The facility will include such 
interconnection components as are 
necessary to interconnect the facility 
with Niagara Mohawk Power 
Corporation. 

Comment date: March 26,1999, in 
accordance with Standard Paragraph E 
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at the end of this notice. The 
Conunission will limit its consideration 
of comments to those that concern the 
adequacy or accuracy of the application. 

3. Vitol Gas & Electric LLC; 
Commonwealth Energy Corporation 

[Docket No. ER94-155-024; Docket No. 
ER97-4253-004] 

Take notice that on March 2,1999 the 
above-mentioned power marketers filed 
quarterly reports with the Commission 
in the above-mentioned proceedings for 
information only. These filings are 
available for public inspection and 
copying in the Public Reference Room 
or on the web at http;//www.ferc.fed.us/ 
online/rims.htm for viewing and 
downloading (call 202-208-2222 for 
assistance). 

4. Electric Clearinghouse, Inc. 

[Docket No. ER94-968-023] 

Take notice that on March 3,1999, the 
above-mentioned power marketer filed a 
quarterly report with the Commission in 
the above-mentioned proceeding for 
information only. This filing is available 
for public inspection and copying in the 
Public Reference Room or on the web at 
http://www.ferc.fed.us/online/rims.htm 
for viewing and downloading (cedi 202- 
208-2222 for assistance). 

5. Amoco Energy Trading Corporation 

[Docket No. ER95-1359-015] 

Take notice that on March 4,1999, the 
above-mentioned power marketer filed a 
quarterly report with the Commission in 
the above-mentioned proceeding for 
information only. This filing is avculable 
for public inspection emd copying in the 
Public Reference Room or on the web at 
http://www.ferc.fed.us/online/rims.htm 
for viewing and downloading (call 202- 
208-2222 for assistance). 

6. Novarco Ltd.; Williams Energy 
Marketing & Trading Company 

[Docket No. ER98-4139-001; Docket No. 
ER95-305-019] 

Take notice that on February 26,1999, 
the above-mentioned power marketers 
filed quarterly repiorts with the 
Commission in tlie above-mentioned 
proceedings for information only. These 
filings are available for public 
inspection and copying in the Public 
Reference Room or on the web at http:/ 
/www.ferc.fed.us/online/rims.htm for 
viewing and downloading (call 202- 
208-2222 for assistance). 

7. USGen New England, Inc. 

[Docket No. ER99-1966-000] 

Take notice that on February 25,1999, 
the above-referenced public utility filed 

their quarterly transaction report for the 
quarter ending December 31,1998. 

Comment date: March 18,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Florida Power Corporation; Florida 
Power & Light Company; Tampa 
Electric Company 

[Docket No. ER99-2003-000] 

Take notice that on March 1,1999 
Florida Power Corporation, Florida 
Power & Light Company and Tampa 
Electric Company (the Florida Utilities) 
tendered for filing a Response to the 
Commission’s December 16,1998 order 
in North American Electric Reliability 
Council, Docket No. EL98-52-000, 85 
FERC ^ 61,353 (1998). 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. WPS Resources Corporation 

[Docket No. ER99-2004-000] 

WPS Resotirces Corporation 
(AWPSR), on behalf of its respective 
public utility subsidiaries, Wisconsin 
Public Service Corporation (AWPSC) 
and Upper Peninsula Power Company 
(UPPCo) hereby provided notice that, 
upon acceptance of this filing by the 
Federal Energy Regulatory Commission 
(Commission), its joint open-access 
transmission tariff should be considered 
modified to incorporate the Interim 
Firm Load Curtailment and Regional 
Redispatch Plans adopted by Mid- 
America Interconnected Network, Inc. 
(MAIN) and its members in compliance 
with ordering paragraphs (D) and (E) of 
the Order on Petition for Declaratory 
Order in North American Electric 
Reliability Council, Docket No. EL98- 
52-000 (December 16,1998) (TLR 
Order). 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Northern States Power Company 
(Minnesota); Northern States Power 
Company (Wisconsin); PanEnergy Lake 
Charles Generation, Inc.; Centr^ Main 
Power Company 

[Docket Nos. ER99-2006-000; ER99-2007- 
000; ER99-1802-000] 

Take notice that on March 1,1999, the 
above-referenced public utilities filed 
their quarterly transaction reports for 
the quarter ending December 31,1998. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Arizona Public Service Company 

[Docket No. ER99-2020-000] 

Take notice that on March 2,1999, 
Arizona Public Service Company (APS), 

tendered for filing Umbrella Service 
Agreements to provide Short-Term Non- 
Firm Point-to-Point Transmission 
Service to Cinergy Services, Inc., and 
Short-Term Firm and Non-Firm Point- 
to-Point Transmission Service to Cargill- 
Alliant, LLC and Morgan Stanley 
Capital Group, Inc., under APS’ Open 
Access Transmission Tariff. 

A copy of this filing has been served 
on Cargill-Alliant, LLC, Cinergy 
Services, Inc., Morgan Stanley Capital 
Group, Inc., and the Arizona 
Corporation Commission. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. California Power Exchange 
Corporation 

[Docket No. ER99-2021-000] 

Take notice that on March 2,1999, the 
California Power Exchange Corporation 
(PX), tendered for filing Amendment 
No. 10 to the PX Tariff, which consists 
of a new Power Exchange 
Administrative Sanctions Protocol. 

The PX proposes to make the new 
protocol effective 60 days after filing on 
May 1,1999. 

The PX states that it has served copies 
of its filing on the PX Participants and 
on the California Public Utilities 
Commission. The filing also has been 
posted on the PX website at http:// 
www.calpx.com. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Virginia Electric and Power 
Company 

[Docket No. ER99-2022-000]' 

Take notice that on March 2,1999, 
Virginia Electric and Power Company 
(Virginia Power), tendered for filing a 
Service Agreement for Long Term Firm 
Point-to-Point Transmission Service 
with PECO Energy Company under the 
Open Access Transmission Tariff to 
Eligible Purchasers dated July 14,1997. 
Under the tendered Service Agreement, 
Virginia Power will provide Long Term 
Firm Point-to-Point Transmission 
Service to the Transmission Customer 
under the rates, terms and conditions of 
the Open Access Transmission Tariff. 

Virginia Power requests an effective 
date of January 1, 2000. 

Copies of the filing were served upon 
PECO Energy Company, the Virginia 
State Corporation Commission and the 
North Carolina Utilities Commission. 

Comment date; March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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14. PP&L, Inc. 

[Docket No. ER99-2023-000] 

Take notice that on March 2,1999, 
PP&L, Inc. (PP&L), tendered a Service 
Agreement dated February 23,1999 
with Connecticut Light & Power 
Company, Western Massachusetts 
Electric Company, Public Service of 
New Hampshire and Holyoke Water 
Power Company, acting through their 
agent. Northeast Utilities Service 
Company (collectively. Northeast) xmder 
PP&L’s Market-Based Rate and Resale of 
Transmission Rights Tariff, FERC 
Electric Tariff, Revised Volume No. 5. 
The Service Agreement adds Northeast 
as an eligible customer under the Tariff. 

PP&L requests an effective date of 
March 2,1999, for the Service 
Agreement. 

PP&L states that copies of this filing 
have been supplied to Northeast and to 
the Pennsylvania Public Utility 
Commission. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. PP&L, Inc. 

[Docket No. ER99-2024-000] 

Take notice that on March 2,1999, 
PP&L, Inc. (PP&L), tendered a Service 
Agreement dated February 4,1999 with 
WPS Energy Services, Inc. (WPS), under 
PP&L’s Market-Based Rate and Resale of 
Transmission Rights Tariff, FERC 
Electric Tariff, Revised Volume No. 5. 
The Service Agreement adds WPS as an 
eligible customer imder the Tariff. 

PP&L requests an effective date of 
March 2,1999, for the Service 
Agreement. 

PP&L states that copies of this filing 
have been supplied to WPS and to the 
Pennsylvania Public Utility 
Commission. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. Northern States Power Company 
(Minnesota); Northern States Power 
Company (Wisconsin) 

[Docket No. ER99-2025-000] 

Take notice that on March 2,1999, 
Northern States Power Company 
(Minnesota) and Northern States Power 
Company (Wisconsin) (jointly NSP), 
tendered for filing a Network Operating 
Agreement and a Network Integration 
Transmission Service Agreement 
between NSP and Blue Earth Light & 
Water Department. 

NSP requests that the Commission 
accept both the agreements effective 
February 1,1999, and requests waiver of 
the Commission’s notice requirements 
in order for the agreements to be 

accepted for filing on the date 
requested. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Puget Sound Energy, Inc. 

[Docket No. ER99-2026-000] 

Take notice that on March 2,1999, 
Puget Sound Energy, Inc. (Puget), 
tendered for filing the 1998-99 
Operating Procedures under the Pacific 
Northwest Coordination Agreement 
(PNCA). Puget states that the 1998-99 
Operating Procedvnes relate to service 
under the PNCA. 

A copy of the filing was served upon 
the parties to the PNCA. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

18. Duke Energy Corporation 

[Docket No. ER99-2029-000] 

Take notice that on March 2,1999, 
Duke Power, a division of Duke Energy 
Corporation (Duke), tendered for filing a 
Service Agreement for Market Rate Sales 
under Rate Schedule MR, FERC Electric 
Tariff First Revised Volume No. 3 (the 
MRS As), between Duke and Coliunbia 
Energy Power Marketing Corporation. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

19. Cleco Corporation 

[Docket No. ER99-2033-0001 

Take notice that on March 1,1999, 
Cleco Corporation (Cleco) submitted a 
filing in response to the Commission’s 
December 16,1998 order in North 
American Electric Reliability Cmmcil, 
Docket No. EL98-52-000. Cleco’s filing 
is available for public inspection at its 
offices in Pineville, Louisiana. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

20. MidAmerican Energy Company 

[Docket No. ER99-2034-000] 

Take notice that on March 3,1999, 
MidAmerican Energy Company, 666 
Grand Avenue, Des Moines, Iowa 50309, 
tendered for filing its response to the 
Commission’s December 16,1998 Order 
in North American Electric Reliability 
Cmmcil, Docket No. EL98-52-000. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

21. Public Service Company of 
Oklahoma; Southwestern Electric 
Power Company 

[Docket No. ER99-2035-000] 

Take notice that on March 1,1999, 
Public Service Company of Oklahoma 

(PSO) and Southwestern Electric Power 
Company (SWEPCO) submitted for 
filing a letter informing the Commission 
that PSO and SWEPCO, as members of 
the Southwest Power Pool (SPP), will 
rely on the response filed by the SPP on 
March 1,1999 in Docket No. EL98-52- 
000 to comply with the Commission’s 
order in that docket. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

22. Oklahoma Gas and Electric 
Company 

[Docket No. ER99-2036-000] 

Take notice that on March 1,1999, 
Oklahoma Gas and Electric Company 
filed its response to the Commission’s 
December 16,1998 Order in Docket No. 
EL98-52-000, North American Electric 
Reliability Coimcil, 85 FERC ^ 61,353 
(1998). 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

23. The Empire District Electric 
Company 

[Docket No. ER99-2037-000] 

Take notice that on March 3,1999, 
The Empire District Electric Company 
tendered for filing its response to the 
Commission’s December 16,1998 order 
in North American Electric Reliability 
Council, Docket No. EL98-52-000. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

24. Southwest Power Pool, Inc. 

[Docket No. ER99-2038-0001 

Take notice that on March 3,1999, 
Southwest Power Pool, Inc. (SPP) 
tendered for filing its response to the 
Commission’s December 16,1998 order 
in North American Electric Reliability 
Council, Docket No. EL98-52-000. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

25. Northwestern Public Service 
Company 

[Docket No. ER99-2039-000] 

Take notice that on March 1,1999, 
Northwestern Public Service Company 
(Northwestern) tendered for filing its 
response to the Commission’s December 
16,1998 order in North American 
Electric Reliability Council, Docket No. 
EL98-52-000, regarding cmlailments of 
generation to load transactions and 
regional redispatch solutions. 
Northwestern states that it confirms and 
supports the filing concurrently 
submitted to the Commission by the 
Mid-Continent Area Power pool (MAPP) 
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on these issues on behalf of MAPP’s 
members, including Northwestern. 

Comment date: March 22, 1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

26. The United Illuminating Company 

[Docket No. ER99-2040-000] 

Take notice that on March 1,1999, 
The United Illuminating Company 
tendered for filing its response to the 
Commission’s December 16, 1998 order 
in FERC Docket Number EL98-52-000, 
North American Electric Reliability 
Council, 85 FERC ^ 61,353 (1998). 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

27. St. Joseph Light & Power Company 

[Docket No. ER99-2041-000] 

Take notice that on March 1,1999, St. 
Joseph Light & Power Company (SJLP) 
filed its confirmation and support of the 
filing made on the same day by the Mid- 
Continent Area Power Pool (MAPP) in 
response to the Commission’s order in 
North American Elec. Reliability 
Council, Docket No. EL98-52-000, 85 
FERC H 61,353 (1998). In its filing, 
MAPP, on behalf of SJLP and its other 
members that are public utilities subject 
to the FERC’s jurisdiction, described its 
proposed interim plan to (i) identify the 
par^lel flows associated with native 
load and network service on known 
constraints, and (ii) develop protocols 
for curtailing such pmcdlel flows on a 
comparable basis. MAPP’s filing also 
describes its interim regional redispatch 
procedures. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

28. Ohio Edison Company, 
Pennsylvania Power Company, The 
Cleveland Electric Illuminating 
Company, and The Toledo Edison 
Company 

[Docket No. ER99-2042-000] 

Take notice that on March 1,1999, 
Ohio Edison Company, Pennsylvania 
Power Compemy, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company (collectively as 
FirstEnergy) submitted a compliance 
filing pmsuant to the Commission’s 
December 16,1998 order in North 
American Electric Reliability Cotmcil, 
85 FERC 61,353 (1998). 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

29. Golden Spread Electric Coop., Inc. 

[Docket No. ER99-2053-000] 

Take notice that on March 1,1999 
Golden Spread Electric Cooperative, Inc. 

(Golden Spread) tendered for filing with 
the Federal Energy Regulatory 
Commission an informational filing to 
Golden Spread Rate Schedule FERC No. 
38, a Test Energy Sale Agreement 
(TESA) between itself and Southwestern 
Public Service Company (SPS) pursuant 
to Golden Spread’s existing market- 
based rate authority. Golden Spread 
states that updated information 
pertaining to SPS’s avoided energy cost 
is specifically required by the TESA, 
and that a copy of the informational 
filing was served upon SPS. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

30. Montana-Dakota Utilities Co., A 
Division of MDU Resources Group, Inc. 

[Docket No. ER99-2054-000] 

Take notice that on March 1,1999, 
Montana-Dakota Utilities Co., a Division 
of MDU Resources Group, Inc. 
(Montana-Dakota) filed a letter in 
support of the contemporaneous filing 
made by the Mid-Continent Area Power 
Pool in response to the Commission’s 
Order in North American Reliability 
Council, 85 FERC 61,253 (1998). 

Comment date: March 22,1999, in 
accordemce with Standard Paragraph E 
at the end of this notice. 

31. Avista Corporation 

[Docket No. ER99-2056-000] 

Take notice that on March 2,1999, 
Avista Corporation (Avista Corp.), 
tendered for filing with the Federal 
Energy Regulatory Commission 
pursuant to 18 CFR 35.13(a)(2)(I) a 
revision to its Rate Schedule FERC No. 
62. 

Avista Corp., requests an effective 
date of April 1,1999. 

A copy of this filing has been served 
upon East Greenacres Irrigation District 
and The United States Department of 
the Interior, Bureau of Recleunation. 

Comment date: March 22,1999, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest such filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants peirties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of these filings are on file with the 
Commission emd are available for public 
inspection. This filing may also be 
viewed on the Internet at http;// 
WWW.fere, fed .us/online/rims. htm (call 
202-208-222 for assistance). 
David P. Boergers, 

Secretary. 

[FR Doc. 99-6169 Filed 3-11-99; 8:45 am] 

BILLING CODE 6717-01-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[OPPTS-00262; FRL-6050-9] 

Design for the Environment (DfE); 
Agency information Coilection 
Activities 

agency: Environmental Protection 
Agency (EPA). 
ACTION: Notice and request for comment. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
EPA is planning to submit the following 
Information Collection Request (ICR) to 
the Office of Management and Budget 
(OMB) for review and approval. Before 
submitting the ICR to OMB, EPA is 
soliciting comments on specific aspects 
of the information collection described 
in Unit I. and Unit II. of this document. 
The ICR is a continuing ICR entitled 
“Collection of Impact Data on Technical 
Information: Request for Generic 
Clearance, Design for the Environment 
(DfE),’’ EPA ICR No. 1768.02, OMB No. 
2070-0152. An Agency may not conduct 
or sponsor, and a person is not required 
to respond to, a collection of 
information imless it displays a 
currently valid OMB control number. 
The OMB control numbers for EPA’s 
regulations are listed in 40 CFR part 9. 
DATES: Written conunents must be 
submitted on or before May 11,1999. 
ADDRESSES: Each comment must bear 
the docket control number “OPPTS- 
00262” and administrative record 
number 206. All comments should be 
sent in triplicate to: OPPT Document 
Control Officer (7407), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency, 401 
M St., SW., Rm. G-099, East Tower, 
Washington, DC 20460. 

Comments and data may also be 
submitted electronically to: 
oppt.ncic@epa.gov. Follow the 
instructions under Unit III. of this 
dociunent. No TSCA Confidential 
Business Information (CBI) should be 
submitted through e-mail. 
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All comments that contain 
information claimed as CBI must be 
clearly marked as such. Three sanitized 
copies of any comments containing 
information claimed as CBI must dso be 
submitted and will be placed in the 
public record for this document. 
Persons submitting information on any 
portion of which they believe is entitled 
to treatment as CBI by EPA must assert 
a business confidentiality claim in 
accordance with 40 CFR 2.203(b) for 
each such portion. This claim must be 
made at the time that the information is 
submitted to EPA. If a submitter does 
not assert a confidentiality claim at the 
time of submission, EPA will consider 
this as a waiver of any confidentiality 
claim and the information may be made 
available to the public by EPA without 
further notice to the submitter. 
FOR FURTHER INFORMATION CONTACT: For 
general information contact: Susan B. 
Hazen, Director, Environmental 
Assistance Division (7408), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460, 
Telephone: 202-554-1404, TDD: 202- 
554-0551, e-mail: TSCA- 
Hotline@epa.gov. For technical 
information contact: Bill Hanson, 
Economics, Exposure and Technology 
Division (7406), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460, Telephone: 
202-260-1678, Fax: 202-260-0981, e- 
mail: hanson.bill@epa.gov. 
SUPPLEMENTARY INFORMATION: 

Electronic Availability: 

Internet 

Electronic copies of the ICR are 
available from the EPA Home Page at 
the Federal Register - Environmental 
Documents entry for this document 
under “Laws emd Regulations” (http:// 
www.epa.gov/fedrgstr/). 

Fax-on-Demand 

Using a faxphone call 202—401-0527 
and select item 4066 for a copy of the 
ICR. 

I. Background 

Affected entities: Entities potentially 
affected by this action are companies or 
industries that are part of industry 
sectors that may interact with EPA in 
the Agency’s DfE program. For each 
collection of information addressed in 
this notice, EPA would like to solicit 
comments to: 

1. Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Agency, including 

whether the information will have 
practical utility. 

2. Evaluate the accuracy of the 
Agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used. 

3. Enhance the quality, utility, and 
clarity of the information to be 
collected. 

4. Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

n. Information Collection 

EPA is seeking comments on the 
following ICR as well as the Agency’s 
intention to renew the corresponding 
OMB approvals. 

Title: Collection of Impact Data on 
Technical Information: Request for 
Generic Clearance, Design for the 
Environment (DfE) 

ICR numbers: EPA ICR No. 1768.02, 
OMB No. 2070-0152. 

Approval expiration date: July 31, 
1999. 

Abstract: EPA’s DfE program is a 
voluntary, non-regulatory approach to 
encomage industry to adopt 
technologies and use materials that 
result in lower levels of pollution, 
lessened reliance on toxic materials, 
higher energy efficiency and lower 
environmental health risks. Through 
DfE, EPA creates partnerships with 
industry, professional organizations, 
state, and local governments, other 
federal agencies and the public to 
develop and disseminate technical 
information. 

This is a generic ICR for a series of 
surveys, referred to as DfE Technical 
Information Impact Studies, to 
imdertake data collection in support of 
EPA’s DfE program. The studies will 
focus on various industrial sectors such 
as printing, printed wiring board 
circuitry and dry cleaning. The purpose 
of all DfE Technical Information Impact 
Studies is to evaluate the impact of DfE 
technical information on industry 
practices, use of materials, and waste 
generation. In each case, EPA, often in 
collaboration with industry associations 
and universities, will have developed 
technical information for industry on 
the use of product reclamation 
processes and other workplace practices 
that may lower health risks to workers 
and prevent pollution. The proposed 
studies will each involve two separate 
surveys of owners or operators of target 
industry establishments. The initial 

survey will establish a baseline 
representing pre-technical information 
receipt. A follow-up siuvey will be 
administered approximately 2 years 
later to establish longer-term impacts of 
the technical materi^s. The overall goal 
of this before-and-after design is to 
understand the impacts of DfE technical 
information on workplace practices and 
technologies that generate or prevent 
pollution. This generic ICR will allow 
EPA to conduct a series of small 
conceptually interrelated siirveys. It will 
permit the DfE program the ability to 
collect information in a timely manner 

and to evaluate the effectiveness of the 
technical materials EPA provides to 
industry. EPA will be the principal user 
of information developed from the 
survey findings, but EPA expects that 
tens of thousands of small businesses in 
a variety of industry sectors will benefit 
from the results of the studies. 

Responses to the collection of 
information are volvmtary. Respondents 
may claim all or peirt of a response 
confidential. EPA will disclose 
information that is covered by a claim 
of confidentiality only to the extent 
permitted by, and in accordance with, 
the procedures in TSCA section 14 and 
40 CFR part 2. 

Burden statement: The burden to 
respondents for complying with this ICR 
is estimated to total 15,000 hours per 
year with an annual cost of $420,000. 
These totals are based on an average 
burden of approximately 2.0 hours per 
response for an estimated 7,500 
respondents making one or more 
responses annually. These estimates 
include the time needed to review 
instructions; develop, acqiiire, install, 
and utilize technology and systems for 
the purposes of collecting, validating 
and verif3dng information, processing 
and maintaining information, and 
disclosing and providing information; 
adjust the existing ways to comply with 
any previously applicable instructions 
and requirements; train personnel to be 
able to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

ni. Public Record and Electronic 
Submissions 

The official record for this document, 
as well as the public version, has been 
established for this docrunent under 
docket control number “OPPTS-00262” 
(including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 
include any information claimed as CBI, 
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is available for inspection from 12 noon 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The official 
rulemaking record is located in the 
TSCA Nonconfidential Information 
Center, Rm. NE-B607, 401 M St., SW., 
Washington, DC. 

Electronic comments can be sent 
directly to EPA at: 

oppt.ncic@epa.gov 

Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. Comments and data will 
also be accepted on disks in 
WordPerfect 5.1/6.1 or ASCII file 
format. All comments and data in 
electronic form addressing ICR No. 
0795.10 must be identified by docket 
control number “OPPTS-00262” and 
administrative record number 206. 
Electronic comments on this document 
may be filed online at many Federal 
Depository Libraries. , 

List of Subjects 

Environmental protection. 
Information collection requests, 
Reporting and recordkeeping 
requirements. 

Dated: February 1,1999. 

Stephen L. Johnson, 

Acting Assistant Administrator for 
Prevention, Pesticides and Toxic Substances. 

[FR Doc. 99-6181 Filed 3-1-99; 8:45 am] 

BILLING CODE 6560-50-F 

ENVIRONMENTAL PROTECTION 
AGENCY 

IFRL-0239^ 

Agency Information Collection 
Activities OMB Responses 

agency: Environmental Protection 
Agency (EPA). 
ACTION: Notices. 

SUMMARY: This document announces the 
Office of Management and Budget’s 
(OMB) responses to Agency clearance 
requests, in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et. seq.). An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information imless it displays a 
ciurently valid OMB control number. 
The OMB control numbers for EPA’s 
regulations are listed in 40 CFR part 9 
and 48 CFR Chapter 15. 
FOR FURTHER INFORMATION CONTACT: Call 
Sandy Farmer at (202) 260-2740, or E- 
mail at 
“farmer.sandy@epamail.epa.gov”, and 

please refer to the appropriate EPA 
Information Collection Request (ICR) 
Number. 
SUPPLEMENTARY INFORMATION: 

OMB Responses to Agency Clearance 
Requests 

OMB Approvals 

EPA ICR No. 1352.06; Community 
Right-to-Know Reporting Requirements 
under Section 311 and 312 of EPCRA; 
in 40 CFR 370.21, 370.25, and 370,30; 
was approved 02/01/99; OMB No. 2050- 
0072; expires 01/31/2000. 

EPA ICR 1704.04; Alternate Threshold 
for Low Annual Reportable Amounts, 
Toxic Chemical Release Reporting; at 40 
CFR part 372; was approved 02/01/99; 
OMB No. 2070-0143; expires 02/28/ 
2001. 

EPA ICR No. 1679.03; Federal 
Standards for Marine Tank Vessel 
Loading Operations and National 
Emission Standards for Hazardous Air 
Pollutants for Marine Tank Vessel 
Loading Operations; at 40 CFR part 63, 
Suhpart Y; was approved 02/02/99; 
OMB No. 3060-0289; expires 02/28/ 
2002. 

EPA ICR No. 1755.03; Amendment to 
Regulatory Reinvention Pilot Projects 
(Project XL); at 40 CFR part 262; was 
approved 02/11/99; OMB No. 2010- 
0026; expires 02/28/2002. 

EPA ICR No 1864.01; EPA EMP 
EMPACT Urban Environmental Issues 
Study of 86 Cities; was approved 02/17/ 
99; OMB No. 2080-0057; expires 02/28/ 
2002. 

EPA ICR No. 1687.03; National 
Emission Standards for Hazardous Air 
Pollution for Aerospace Manufactmring 
and Rework Operations; at 40 CFR peirt 
63, subpart GG; was approved 2/19/99; 
OMB No. 2060-0314; expires 08/31/99. 

EPA ICR No. 1656.05; Information 
Collection Requirements for Registration 
and Documentation of Risk Management 
Plan imder Section 112(r) of the Clean 
Air Act; at 40 CFR part 68, and 40 CFR 
part 2; was approved 02/22/99; OMB 
No. 2050-0144; expires 07/31/99. 

EPA ICR No. 1828.02; Industry 
Screener Questionnaire: Phase I Cooling 
Water Intake Structmes; was approved 
12/24/98; OMB No. 3040-0203; expires 
12/31/2001. 

EPA ICR No. 1506.08; NSPS for 
Mimicipal Waste Combustor (MWC); in 
CFR part 60, subpart Ea and Eb; was 
approved 03/02/99; OMB No. 2060- 
0210; expires 03/31/2002. 

EPA ICR No. 1848.01; Siuvey of the 
Inorganic Chemical Industry; was 
approved 02/26/99; OMB No. 2050- 
0159; expires 08/31/2001. 

EPA ICR No. 1829.01: Best 
Management Practices for the Bleached 

Paper Grade Kraft and Soda Subcategory 
and the Paper Sulfite Subcategory of the 
Pulp, Paper, and Paperboard Point 
Source Category; in 40 CFR part 430; 
was approved 03/02/99; OMB No. 2040- 
0207: expires 03/31/2002. 

Withdrawal 

EPA ICR No. 1857.02; Emission 
Reporting Requirements for Ozone-SIP 
Revisions Relating to Statewide Budgets 
for NOx Emission; was withdrawn from 
OMB at EPA’s request on 02/08/99. 

OMB’s Comments Filed 

EPA ICR No. 1856.01; National 
Emission Standards for Heizardous Air 
Pollutants for Primary Lead Smelters; at 
40 CFR part 63, subpart TTT; OMB filed 
comments 01/12/99. 

Extension of Expiration Dates 

EPA ICR No. 1569.03; Approval of 
State Coastal Non-point Pollution 
Control Progreims (CZARA section 
6217); OMB No. 2040-0153; on 01/21/ 
99 OMB extended the expiration date 
through 07/31/99. 

EPA ICR No. 1100.08; National 
Emission Standards for Hazardous Air 
Pollutants; at 40 CFR part 61, subparts 
B, H, K, R, and W; OMB No. 2060-0191; 
on 01/19/99 OMB extended the 
expiration date through 03/31/99. 

EPA ICR No. 1619.02; EPA Indoor 
Environmental Quality Questionnaire; 
OMB No. 2060-0244; on 01/28/99 OMB 
extended the expiration date through 
07/31/99. 

EPA ICR No. 1617.02; Servicing of 
Motor Vehicle Air Conditioners; at 40 
CFR part 82, subpart B; OMB No. 2060- 
0247; on 01/12/99 OBM extended the 
expiration date through 04/30/99. 

EPA ICR No. 1154.04; NESHAP for 
Benzene Emission from Bulk Transfer 
Operations; at 40 CFR part 61, subpart 
BB; OMB No. 2060-0182; on 01/12/99 
OMB extended the expiration date 
through 03/31/99. 

EPA ICR No. 0168.06; National 
Pollutant Discharge Elimination System 
and Sewage; OMB No. 2040-0057; on 
02/25/99 OMB extended the expiration 
date through 06/30/99. 

EPA ICR No. 1560.04; National Water 
Quedity Inventory Reports; at 40 CFR 
part 103; OMB No. 2040-0071; on 02/ 
25/99 OBM extended the expiration 
date through 06/30/99. 

EPA ICR No. 1633.10; Acid Rain 
Program; in 40 CFR parts 72 through 78; 
OMB No. 2060-0258; on 01/12/99 OMB 
extended the expiration date through 
03/31/99. 
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Dated; March 8,1999. 
Richard T. Westlund, 

Acting Director, Regulatory Information 
Division. 
[FR Doc. 99-6179 Filed 3-11-99; 8:45 am] 

BILLING CODE 6560-5(MUI 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ER-FRL-6240-7] 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared February 15, 1999 Through 
February 19,1999 pursuant to the 
Environmental Review Process (ERP), 
under Section 309 of the Clean Air Act 
emd Section 102(2)(c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 564-7167. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 10,1998 (63 FR 17856). 

Draft EISs 

ERP No. D-BOP-D81030-WV Rating 
ECl, Ohio and Tyler Counties Federal 
Correctional Facility, Construction and 
Operation, ThreePossible Sites: 
Wheeling-Ohio County Airport 
Industrial Park, Fort Henry and Iver 
Flats, Ohio and Tyler Covmties, WV. 

Summary: EPA expressed 
environmental concern regarding 
wetland impacts and requested that 
mitigation measures will be required for 
wetland impacts that cannot be avoided. 

ERP N0.D-DOE-KO8O21-CA Rating 
E02, Sutter Power Plant Project, 
Operation and Maintains of a High- 
Voltage Electric Transmission, 500 
megawatt (MW) Gas Fueled, Sutter 
County, Ca. 

Summary: EPA expressed 
environmental objections to the 
proposed project based on the potential 
for significant environmental 
degradation that could be corrected by 
project modification or other feasible 
alternatives. EPA also questioned 
whether the proposed project would be 
consistent with the requirements of the 
Clean Air Act and Clean Water Act. EPA 
requested additional information and 
clarification on alternatives analysis, 
construction related air impacts, 
potential impacts to wetlands emd flood 
plains, cumulative impacts and various 
other requirements of NEPA. 

ERP No. D-DOE-K08022-AZ Rating 
EO2, Griffith Energy Project, 
Construction and Operation, 520- 

Megawatt (MW) Natural Gas-Fired and 
Combined Cycle Power Plant, Right-of- 
Way Grant, Operating Permit and COE 
Section 404 Permit, Kingman, AZ. 

Summary: EPA expressed 
environmental objections to the 
proposed project based on the potential 
for significant environmental 
degradation that could he corrected by 
project modification or other feasible 
alternatives. EPA asked for additional 
information and clarification on the 
pvurpose and need statement and 
alternatives analysis, permitting, water- 
related impacts, and cumulative 
impacts. EPA also noted that proceeding 
with the proposed action, as described 
and analyzed in the EIS, could set a 
precedent for future actions that 
collectively could result in significant 
environmental impacts. 

ERP No. DR-USN-K11083-CA Rating 
E02, Hunters Point (Former) Naval 
Shipyard Disposal and Reuse, 
Implementation, Revised Information, 
City of San Francisco, San Francisco 
Coimty, CA. 

Summary: EPA expressed 
environmental objections due to 
increased environmental impacts of the 
revised project. Additional information 
on the proposed alternatives and their 
air, traffic, and hazardous materials 
impacts is required for EPA to assess 
potential significant enviromnental 
impacts. 

ERP No. DS-TVA-E07013-TN Rating 
EC2, Kingston Fossil Plant Alternative 
Coal Receiving Systems, New Rail Spur 
Construction near the Cities of Kingston 
cmd Harriman, Roane Coimty, TN. 

Summary: EPA raised concerns over 
traffic delays and noise impacts 
associated with coal rail delivery and 
increased plant air emissions for 
important air parameters, such as, CO 
and VOC’s. 

Final EISs 

ERP No. FS—JUS-K80035-CA Service 
Processing Center (SPC) for Detainees, 
Construction and Operation, Possible 
Sites, Stockton and Tracy Sites, San 
Joaquin Coimties, CA. 

Summary: EPA believes additional 
detail should have been provided under 
architectural and spacial design, 
however we have no objection to the 
project as proposed. 

Other 

ERP No. LD-UAF-K11095-AZ Rating 
E02, Barry M. Goldwater Ranger 
(BMGR), Renewal of the Military Land 
Withdrawal, Yuma, Pima and Maricopa 
Coimties, AZ. 

Summary: EPA expressed 
environmental objections with the 
proposed action because an indefinite 

land withdrawal, for purpose such as 
those described, without rigorous and 
periodic environmental reviews could 
result in significant environmental 
degradation. EPA stressed the need for 
regularly reoccurring public 
involvement in the environmental 
management of military range lands and 
recommended that a shorter-term 
withdrawal period be fully evaluated 
and considered. 

ERP No, LD-USA-G11037-NM Rating 
EC2, McGregor Range Military Land 
Withdrawal Renewd, Fort Bliss, Otera 
County, NM and TX. 

Summary: EPA has requested an 
alternative for renewal for a shorter time 
period. 

Dated: March 9,1999. 
William D. Dickerson, 

Director, Office of Federal Activities. 

[FR Doc. 99-6185 Filed 3-11-99; 8:45 am] 
BILUNG CODE 6560-50-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ER-FRL-6240-6] 

Environmental Impact Statements; 
Notice of Availability 

Responsible Agency: Office of Federal 
Activities, General Information (202) 
564-7167 OR (202) 564-7153. 
Weekly receipt of Environmental Impact 

Statements 
Filed March 1,1999 Through March 5, 

1999 
Pursuant to 40 CFR 1506.9 
EIS No. 990065, Draft EIS, COE, FL, 

Programmatic EIS—Rock Mining— ' 
Freshwater Lakebelt Plan, Limestone 
Mining Permit, Section 404 Permit, 
Implementation, Miami-Dade County, 
FL, Due: April 30,1999, Contact: Mr. 
William Porter (904) 232-2259. 

EIS No. 990066, Final EIS, COE, CA, 
Hamilton Wetland Restoration 
Project, Tidal Salt Marsh Habitat, 
Alameda Coimty, CA, Due: April 12, 
1999, Contact: Eric F. Jottiffe (415) 
977-8543. 

EIS No. 990067, Final EIS, FHW, lA, I- 
235 Study Corridor, Improvements 
access to the Des Moines Central 
Business District (CBD) and Westown 
Parkway Area, Funding, Des Moines, 
Polk Coimty, LA, Due: April 13,1999, 
Contact: Bobby W, Blacl^on (515) 
233-7300. 

EIS No. 990068, Final EIS, DOE, TX, ID, 
NV, SC, TN, New Tritium Production 
Reactor Capacity Facilities, Siting, 
Construction and Operation, 
Implementation, Hanford Site near 
Richland, WA; Idaho National 
Engineering Laboratory near Idaho 
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Falls, ID and Savannah River Site near 
Aiken, SC, Due: April 12,1999, 
Contact: Andrew Grainger (800) 881- 
7292. 

EIS No. 990069, Final EIS, DOE, SC, 
Tritium Extraction Facility (TEF), 
Construction and Operation near the 
Center of Savannah River Site at H 
Area, (DOE/EIS-0271D), Aiken and 
Barnwell Counties, SC, Due: April 12, 
1999, Contact: Andrew R. Grainger 
(800)881-7292. 

EIS No. 990070, Final EIS, DOE, TN, 
AL, Commercial Light Water Reactor 
for the Production of Tritium at one 
or more Facilities: Watts Bar 1. Spring 
City, TN; Sequoyah 1 and 2 Soddy 
Daisy, TN; Bellefonte Unit 1 and 2, 
Hollywood, AL, Approval of Permits 
and Licenses, TN and AL, Due: April 
12,1999, Contact: Jay Rose (202) 586- 
5484. 

Dated: March 9,1999 

William D. Dickerson, 
Director, Office of Federal Activities. 

[FR Doc. 99-6186 Filed 3-11-99; 8:45 am] 

BILUNG CODE 6S60-50-U 

FEDERAL RESERVE SYSTEM 

Change in Bank Control Notices; 
Acquisitions of Shares of Banks or 
Bank Holding Companies 

The notificants listed below have 
applied under the Change in Bank 

Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the offices of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than March 
26,1999. 

A. Federal Reserve Bank of Kansas 
City (D. Michael Manies, Assistant Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198-0001: 

1. Lester L. Ward, Jr., Denver, 
Colorado, as trustee of Mahlon T. White 
CRT No. 3, Mahlon T. White CRT No. 
4, Mahlon T. White CRT No. 5, and 
Mahlon T. White CRT No. 6; to acquire 
voting shares of Miimequa Bancorp, 
Inc., Pueblo, Colorado, smd thereby 
indirectly acquire voting shares of 
Minnequa Bank, Pueblo, Colorado. 

Board of Governors of the Federal Reserve 
System, March 8,1999. 
Robert deV. Frierson, 

Associate Secretary of the Board. 

[FR Doc. 99-6080 Filed 3-11-99; 8:45 am] 
BILUNG CODE 6210-01-F 

FEDERAL TRADE COMMISSION 

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 

Section 7A of the Clayton Act, 15 
U.S.C. § 18a, as added by Title 11 of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
gremted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period. 

Transaction Granted Early Termination 

ET date Trans. No. ET req status Party name 

04-JAN-99 . 19990972 G Ardent Software, Inc. 
G Prism Solutions, Inc. 
G Prism Solutions, Inc. 

19990975 G Ashland, Inc. 
G Graham T. Moore, Jr. 
G Crowell Constructors, Inc. 

19990978 G MotivePower Industries, Inc. 
G Gary B. and Patricia Heydom. 
G G & G Locotronics, Inc. 
G G & G Maxitrax, Inc. 
G G & G Transit, Inc. 

19990984 G James G. Tuthill. 
G Paul A. Dines. 
G Dines Industrial Group, Inc. 

19990985 G BHB LLC. 
G Barneys New York, Inc. 
G Barney’s, Inc. 

19990999 G OmniCell Technologies, Inc. 
G Baxter International Inc. 
G Baxter International Inc. 

19991003 G Aggregate Industries, pic. 
G Bill Smith Sand & Gravel, Inc. 
G Bill Smith Sand & Gravel, Inc. 

19991009 G Robert L. Fisher. 
G Baxter International Inc. 
G Baxter Healthcare Corporation. 

19991010 G Apollo Investment Fund IV, L.P. 
G United Rentals, Inc. 
G United Rentals, Inc. 

19991011 G Apollo Overseas Partners IV, L.P. 
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Transaction Granted Early Termination—Continued 

ET date Trans. No. ET req status Party name 

- G United Rentals, Inc. 
G United Rentals, Inc. 

19991015 G The Coastal Corporation. 
G LG&E Energy Corp. 
G LG&E Westmoreland-Rensselaer. 

19991016 G The Coastal Corporation? 
G Westmoreland Coal Company. 
G LG&E Westmoreland-Rensselaer. 

19991017 G Integrated Device Technology, Inc. 
G Quality Semiconductor, Inc. 
G Quality Semiconductor, Inc. 

05-JAN-99 . 19990899 G Harris Corporation. 
G Raytheon Company. 
G Raytheon Company. 

19990967 G Electra Investment Trust PLC. 
G Capital Safety Group Limited. 
G Capital Safety Group Limited. 

19990995 G Vivendi S.A. 
G Terre Armee Internationale. 
G Terre Armee Internationale. 

19991008 G Gerald W. Schwartz. 
G LCS Industries, Inc. 
G LCS Industries, Inc. 

19991018 G Mannesmann AG. 
G Cellular Communications International, Inc. 
G Cellular Communications International, Inc. 

19991019 G Olivetti S.p.A. 
G Cellular Communications International, Inc. 
G Cellular Communications International, Inc. 

19991022 G Haggar Corp. 
G Gerald M. Frankel. 
G Jerell, Inc. 

19991023 G Berkshire Fund IV, Limited Partnership. 
G The Rival Company. 
G The Rival Company. 

19991025 G Kotobuki Fudosan Ltd. 
G Blair Mohn. 
G Cloister Spring Water Co. 

19991026 G Sybron International Corporation. 
G Larry Scaramella. 
G Molecular BioProducts, Inc. 

19991036 G Columbia Energy Group. 
G Estate of Carlos R. Leffler. 
G Carlos R. Leffler, Inc. 
G Leffler Transportation Co. 
G Carlo R. Leffler Propane, Inc. 

19991041 G Matria Healthcare, Inc. 
G ! Mark J. Gainor. 
G Gainor Medical Acquisition Company. 

19991041 G Gainor Medical of North America, LLC. 
G Gainor Medical International, LLC. 
G Gainor Medical Direct, LLC. 

19991046 G ! Compagnie de Saint-Gobain. 
G ABT Building Products Company. 
G ABTco, Inc. 

19991052 G Warburg, Pincus Equity Partners, L.P. 
1 G EEX Corporation. 
1 G EEX Corporation. 
1 19991054 G Gary E. Primm. 
j G Kirk Kerkorian. 

G MGM Grand, Inc. 
1 19991066 G Johnson & Johnson. 
1 G H.S. Johnson Distributing Trust f/b/o Samuel C. Johnson. 
1 G S.C. Johnson & Son, Inc. 
i 19991077 G Smorgon Steel Group Ltd. 

G Australian National Industries Limited. 
G AN! America, Inc. 

07-JAN-99 . 19990891 G 1 Matthew T. Mouron. 
G 1 William Var^Houten. 
G j Decker Transport Co., Inc. 

19990919 G 1 CMAC Investment Corporation. 
G ' Amerin Corporation. 
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Transaction Granted Early Termination—Continued 

ET date Trans. No. ET req status Party name 

G Amerin Corporation. 
19990998 G Resource America, Inc. 

G Japan Leasing Corporation. 
G JLA Credit Corporation. 

19991033 G Sun Microsystems, Inc. 
G MAXSTRAT Corporation. 
G MAXSTRAT Corporation. 

19991069 G William J. Ellison. 
G Lee B. Morris. 
G The Robert E. Morris Company. 

07-^AN-99 . 19990814 G Res-Care, Inc. 
G Timothy F. Madden. 
G Dungarvin, Inc., et al. 

19990890 G Associates First Capital Corporation. 
G Motiva Enterprises LLC. 

. G Motive Enterprises LLC. 
19990903 G Joseph Kruger, II. 

G Shepherd Holdings, Inc. 
G Shepherd Tissues, Inc. 

19991028 G Mattel, Inc. 
G The Learning Company, Inc. 
G The Learning Company, Inc. 

08-JAN-99 . 19990272 G ABB AG. 
G Finmeccanica S.p.A. 
G Elsag Bailey Process Automation N.V. 

19990273 G ABB AB. 
G Finmeccanica S.p.A. 
G Elsag Bailey Process Automation N.V. 

19990954 G The Washington Water Power Company. 
G Vitol Holding B.V. 
G Vito Gas and Electric, LLC. 

11^AN-99 . 19990771 G Golder, Thoma, Cressey, Rauner Fund V, L.P. 
G Edward A. Whipp. 
G NTF, Inc. 

19990841 G Nextel Communications, Inc. 
G Nextel Partners, Inc. 
G Nextel Partners, Inc. 

19990842 G Craig O. McCaw. 
G Nextel Partners, Inc. 
G Nextel Partners, Inc. 

19990843 G Motorola, Inc. 
G Nextel Partners, Inc. 
G Nextel Partners, Inc. 

19990844 G DLJ Merchant Banking Partner II, L.P. 
G Nextel Partners, Inc. 
G Nextel Partners, Inc. 

19990880 G Madison Dearborn Capital Partners II, L.P. 
G Nextel Partners, Inc. 
G Nextel Partners, Inc. 

19991002 G Iceberg Transport, S.A. 
G Total Tel USA Communications, Inc. 
G Total Tel USA Communications, Inc. 

19991037 G Virbac S.A. 
G Agri-Nutrition Group Limited. 
G Agri-Nutrition Group Limited. 

19991038 G Green Equity Investors II, L.P. 
G Life Printing & Publishing Co., Inc. 
G Life Printing & Publishing Co., Inc. 

19991043 G Group Maintenance America Corp. 
G James T. Boyles. 
G Pacific Rim Mechanical Contractors, Inc. 

19991057 G Churchill ESOP Capital Partners, LP. 
G Barney Joseph Blanchard. 
G ElU, Inc. 
G Electrical & Instrumentation Unlimited of Louisiana, 1. 
G ElU Maintenance, Inc. 
G ElU Field Services, Inc. 
G ElU Paymaster, Inc. 
G Electrical Instrumentation, Inc. 
G ElU Gulf Coast, Inc. 
G ElU International, Inc. 

19991058 G 1 Churchill ESOP Capital Partners, LP. 
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Transaction Granted Early Termination—Continued 

ET date Trans. No. ET req status Party name 

G Robert Steve Lyon. 
G ElU, Inc. 
G EIL) Maintenance, Inc. 
G ElU Field Services, Inc. 
G ElU Paymaster, Inc. 
G Electrical Instrumentation, Inc. 
G ElU Gulf Coast, Inc. 
G ElU International, Inc. 
G Electrical & Instrumentation Unlimited of Louisiana, 1. 

19991078 G J.C. Penney, Inc. 
G Insurance Consultants, Inc. 
G Insurance Consultants, Inc. 

19991079 G McKesson Corporation. 
G KWS&P, Inc. 
G KWS&P, Inc. 

19991082 G Fisher Companies Inc. 
G Retlaw Enterprises, Inc. 
G Retlaw Enterprises/South West Oregon Television Broadcasting. 

19991084 G John J. Rigas. 
G Louis Pagnotti, Inc. 
G Verto Corporation. 

19991090 G World Color Press, Inc. 
G Infiniti Graphics, Inc. 
G Infiniti Graphics, Inc. 

19991091 G Ronald N. Stem. 
G Kamilche Company. 
G Simpson Pasadena Paper Company. 

19991094 G Paul G. Allen. 
G Value America, Inc. 
G Value America, Inc. 

19991102 G Electro Scientific Industries, Inc. 
G MicroVision Corp. 
G MicroVision Corp. 

19991112 G Media/Communications Partners III Limited Partners. 
G Kenneth R. Thomson. 
G The Coriolis Group, Inc. 

19991118 G Thomas L. Gores. 
G AMR Corporation. 
G TeleService Resources, Inc. 

12-JAN-99 . 19990901 G Allied Waste Industries, Inc. 
G James L. Watts. 
G Watts Trucking Service Co., Inc. 

19990959 G Sony Corporation (a Japanese company). 
G General Instrument Corporation. 
G General Instrument Corporation. 

19990989 G Stephen H. Winters. 
G Integrated Health Services, Inc. 
G IHS Home Care, Inc. 

19991035 G Welsh, Carson, Anderson & Stowe VII, L.P. 
G Select Medical Corporation. 
G Select Medical Corporation. 

19991053 G Pecos Student Finance Corporation. 
G HSBC Holdings pic. 
G Marine Midland Bank. 

19991067 G DLJ Merchant Banking Partners II, L.P. 
G PATS, Inc. 
G PATS, Inc. 

19991081 G Associates First Capital Corporation. 
G Transport Clearings, L.L.C. 
G Transport Clearings, L.L.C. 

19991092 G The AES Corporation. 
G Energy East Corporation. 
G NGE Generation, Inc., New York State Electric. 
G Somerset Railroad Corporation. 

19991110 G Thomas H. Lee Equity Fund IV, L.P. 
G David C. Pratt. 
G United Industries Corporation. 

13-dAN-99 . 19991096 G Haftpflichtverband Der Deutschen Industrie V.a.G. 
G Lion Holding, Inc. 
G Lion Holding, Inc. 

19991103 G ONEOK, Inc. 
G Magnum Hunter Resources, Inc. 
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Transaction Granted Early Termination—Continued 

ET date Trans. No. ET req status Party name 

G Magnum Hunter Resources, Inc. 
19991108 G Golcer, Thoma, Cressey, Rauner Fund V, L.P. 

G TAGTCR Acquisition, Inc. 
G TAGTCR Acquisition, Inc. 

19991109 G TA/Advent VIII, L.P. 
G TAGTCR Acquisition, Inc. 
G TAGTCR Acquisition, Inc. 

19991121 G 3Dfx Interactive, Inc. 
G STB Systems, Inc. 
G STB Systems, Inc. 

19991124 G President and Fellows of Harvard College. 
G WMF Group Ltd. 
G WMF Group Ltd. 

19991125 G Drug Emporium, Inc. 
G Koninklijke Ahold NV. 
G Koninklijke Ahold NV. 

19991132 G James D. Thaxton. 
G FirstPlus Financial Group, Inc. 
G FirstPlus Consumer Finance, Inc. 

19991139 G MST Offshore Partners, C.V. 
G Tri-Seal International, Inc. 
G Tri-Seal International, Inc. 

14-JAN-99 . 19990909 G General Mills, Inc. 
G LFPI Main Street, LLC. 
G Lloyd’s Food Products, Inc. 

19990940 G Springs Industries, Inc. 
G Readicut International pic. 
G Regal Rugs, Inc., Readicut Holdings, Inc. 

19990991 G Fineter S.A. 
G Marley pic. 
G Marley pic. 

19990992 G James Kipp. 
G Synetic, Inc. 
G Synetic, Inc. 

19991060 G J.P. Morgan & Co. Incorporated. 
G Oread, Inc. 
G Oread, Inc. 

19991093 G Gamma Holding N.V. 
G Verseidag AG. 
G Verseidag AG. 

15-J AN-99 . 19991087 G Health Care Service Corporation. 
G Texas Health Resources. 
G Harris Methodist Texas Health Plan, Inc. 
G Harris Methodist Health Insurance Company. 

19991107 G Alan B. Miller. 
G Cooper Companies, Inc., (The). 
G Hospital Group of America, Inc. 

19991113 G Burmah Castrol pic. 
G LubeCon Employee Stock Ownership Plan. 
G LubeCon Systems, Inc. 

19991117 G CPL Long Term Care Real Estate Investment Trust. 
G HRPT Properties Trust. 
G HRPT Properties Trust. 

19991123 G Lonnie A. Pilgrim. 
G Cargill, Inc. 
G Plantation Foods, Inc. 

19991140 G Travel Services International, Inc. 
G Richard D. & Arlene P. Small. 
G AHI International Corporation. 

19991141 G CBRL Group, Inc. 
G Logan’s Roadhouse, Inc. 
G Logan’s Roadhouse, Inc. 

19991145 G San Diego Gas & Electric Company. 
G SEMCO Energy, Inc. 
G SEMCO Energy Services, Inc. 

19991146 G Pon Holdings B.V. 
G W&O Supply, Inc. 
G W&O Supply, Inc. 

19991149 G Renal Care Group, Inc. 
G Dialysis Centers of America, Inc. 
G Dialysis Centers of America, Inc. 

19991151 G 1 Rhone Capital LLC. 
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Transaction Granted Early Termination—Continued 

ET date Trans. No. ET req status Party name 

G Car Component Technologies, Inc. 
G Car Component Technologies, Inc. 

19991152 G Randy Long. 
G Tosco Corporation. 
G Circle K Stores Inc. 

19991153 G Mail-Well, Inc. 
G Daryl R. Bomeman. 
G Colorhouse. 

19991155 G Whitehall Associates, L.P. 
G Spurlock Industries, Inc. 
G Spurlock Industries, Inc. 

19991156 G Mail-Well, Inc. 
G Jeffrey D. Bomeman. 
G Colorhouse. 

19991161 G Anglo American. 
G Minorco. 
G Minorco (U.S.A.) Inc. 

19991167 G 0. Bruton Smith. 
G Thomas P. Williams, Sr. 
G Tom Williams Buick, Inc. 
G Williams Cadillac, Inc. 
G Tom Williams Motors, Inc. 
G Tom Williams Imports, Inc. 

19991168 G Scotsman Holdings, Inc. 
G Roland 0. Undi. 
G Evergreen Mobile Company. 

19991173 G RAG Aktiengesellschaft. 
G Mannesmann A.G. 
G FLT Holding Company, Inc. 

19991181 G Hubert G. Phipps. 
G JoEllen Multack. 
G Fedco, Inc. 

FOR FURTHER INFORMATION CONTACT: 

Sandra M. Peay or Parcellena P. 
Fielding, Contact Representatives, 
Federal Trade Commission, Premerger 
Notification Office, Bureau of 
Competition, Room 303, Washington, 
D.C. 20580, (202) 326-3100. 

By Direction of the Commission. 

Donald S. Clark, 
Secretary. 

IFR Doc. 99-6121 Filed 3-11-99; 8:45 am] 

BILLING CODE 6750-01-M 

FEDERAL TRADE COMMISSION 

Granting of Request for Early 
T«mination of the Waiting Period 
Under the Premerger Notification 
Ruies 

Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 

7A{b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period. 

Transaction Granted Early Termination 

ET date Trans. No. ET req status Party name 

19-d AN-99 . 19991089 G FSC Semiconductor Corporation. 
G Samsung Electronics Co., Ltd. 
G Samsung Electronics Co., Ltd. 

19991142 G Paxton Media Group, Inc. 
G High Point Bank & Trust Co. 
G The High Point Enterprise, Inc. 

2(KJAN-99 . 19991048 G Providian Financial Corporation. 
G H & R Block, Inc. 
G Block Financial Corporation. 

19991051 G The Saul Toby Family Trust (1997). 
G Peter Conway. 
G Halcon Corpc-ation. 

19991130 G V. Prem Watsa. 
G TIG Holdings, Inc. 
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Transaction Granted Early Termination—Continued 

ET date Trans. No. ET req status Party name 

G TIG Holdings, Inc. 
19991150 G Castle Harlan Partners III, L.P. 

G AMR Corporation. 
G AMR Senrices Corporation. 

19991159 G Harrah’s Enterainment, Inc. 
G Harrah’s Enterainment, Inc. 
G Showboat Marina Casino Partnership. 

21^AN-99 . 19991013 G Republic Industries, Inc. 
G Gunderson-lhle Chevrolet, Inc. 
G Gunderson-lhle Chevrolet, Inc. 

19991047 G Mezzanine Lending Associates III, L.P. 
G Herbert D. Buller and Ema Buller. 
G Kitchen Craft of Canada Ltd. 

19991083 G Michael E. Heisley. 
G WorldPort Communications, Inc. 
G WorldPort Communications, Inc. 

19991160 G Republic Industries, Inc. 
G Smythe European, Inc. 
G Smythe European, Inc. 

19991164 G Lund International Holdings, Inc. 
G Tom G. Smith and Debbie Smith. 
G Smittybilt, Inc. 

19991189 G Inland Steel Industries, Inc. 
G Bethlehem Steel Corporation. 
G Washington Specialty Metals Corporation. 
G Washington Specialty Metals, Inc. 

22^AN-99 . 19990364 G Sisters of Charity of the Incarnate Word, Houston, Texas. 
G Columbia/HCA Healthcare Corporation. 
G Beaumont Hospital, Inc., Silsbee Hospital, Inc. 
G Surgicare of Southeast Texas, Inc. 

19991039 G Valmet Corporation. 
G Rauma Oyj. 
G Rauma Oyj. 

19991040 G Rauma Oyj. 
G Valmet Corporation. 
G Valmet Corporation. 

19991074 G Weis Markets, Inc. 
G The Penn Traffic Company. 
G The Penn Traffic Company. 

19991104 G E. Merck. 
I G Shionogi & Co. Ltd. 

G Lexigen Pharmaceuticals Corp. 
19991105 G SBC Communications Inc. 

G Concentric Network Corporation. 
G Concentric Network Corporation. 

19991148 G Litton Industries, Inc. 
G SEMX Corporation. 
G Retconn, Incorporated. 

25-JAN-99 . 19991182 G Total, S.A. 
G GLS Corporation. 
G GLS Composites Materials Distribution Corp. 

19991183 G Automatic Data Processing, Inc. 
G The Vincam Group, Inc. 
G The Vincam Group, Inc. 

19991184 G Jose M. Sanchez. 
G Automatic Data Processing, Inc. 
G Automatic Data Processing, Inc. 

19991185 G Carlos A. Saladrigas. 
G Automatic Data Processing, Inc. 
G Automatic Data Processing, Inc. 

19991186 G Theodore L. Gatas. 
G Automatic Data Processing, Inc. 
G Automatic Data Processing, Inc. 

19991187 G Michael J. Gatsas. 
G Automatic Data Processing, Inc. 
G Automatic Data Processing, Inc. 

19991196 G Norman W. Waitt, Jr. 
G Wicks Broadcast Group Limited Partnership. 
G WBG Albany, LLC, WBG Albany License Co., LLC. 
G Clarion Broadcasting of Albany, L.P. 

19991200 G Lester B. Knight. 
G Cardinal Health, Inc. 
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Transaction Granted Early Termination—Continued 

ET date Trans. No. ET req status Party name 

G Cardinal Health, Inc. 
19991203 G Illinois Tool Works, Inc. 

G Trident International, Inc. 
G Trident International, Inc. 

19991207 G Phar-Mor, Inc. 
• G Pharmhouse Corp. 

G Phanmhouse Corp. 
19991209 G Glenoit Universal, Ltd. 

G Irving Angerman. 
G Ex-Cell Home Fashions, lnc./Ansam Realty Compan LLC. 

19991223 G Mr. 0. Gene Bicknell. 
G Tricon Global Restaurants, Inc. 
G Pizza Hut, Inc. 

26-JAN-99 . 19990824 G SpeedFarm International, Inc. 
G Integrated Process Equipment Corp. 
G Integrated Process Equipment Corp. 

19991061 G Quorum Health Group, Inc. 
G Kosciusko Community Hospital, Inc. 
G Kosciusko Community Hospital, Inc. 

19991063 G CSM nv. 
G James J. Prise. 
G Federal Bakers Supply Corporation. 

19991190 G Nerino Grassi. 
G Synkro S.A. de C.V. 
G Legwear Holdings Corporation. 

19991225 G Howard P. Milstein. 
G Estate of Jack Kent Cooke. 
G Jack Kent Cooke, Inc. 

19991229 G Global Crossing Ltd. 
G Neptune Communications, L.L.C. 
G Neptune Communications Corp. 

19991232 G Berkshire Fund V, Limited Partnership. 
G Berkshire Fund IV, Limited Partnership. 
G Holmes Products Corp. 

19991236 G Wilbum-Ellis Company. 
G John Taylor Fertilizers Co. 
G John Taylor Fertilizers Co. 

19991256 G Philip E. Kamins. 
G G. Fred Sexton. 
G Komo Machine, Inc. 

19991257 G Philip E. Kamins. 
G Robert B. Sexton. 
G Komo Machine, Inc. 

19991271 G Three Cities Offshore II C.V. 
G COHR, Inc. 
G COHR, Inc. 

19991288 G Severin Wunderman. 
G International Coffee & Tea, L.L.C. 
G International Coffee & Tea, L.LC. 

27-JAN-99 . 19991049 G Sisters of St. Francis Health Services, Irrc. 
G Franciscan Sisters of Chicago, Inc. 
G St. Anthony Medical Center, Inc. 
G Franciscan Holding Corporation. 

19991191 G Arnold Simon. 
G Aris Industries, Inc. 
G Aris Industries, Inc. 

19991238 G Playtex Products, Inc. 
G John Hall. 
G Mondial Industries Limited Partnership. 

28-JAN-99 . 19990527 G Suiza Foods Corporation. 
G Reyes Ultra Holdings, L.L.C. 
G Ultra Products Company L.L.C. 

19990568 G Gary Magness. 
G Tele-Communications Inc. (or AT&T). 
G Tele-Communications Inc. (or AT&T). 

19990569 G Kim Magness. 
G Tele-Communications Inc. (or AT&T). 
G Tele-Communications Inc. (or AT&T). 

19991134 G Avnet, Inc. 
G JBA Holdings PL C. 
G JBA International,Inc. 

19991179 G Solectron Corporation. 
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G International Business Machines Corporation. 
G International Business Machines Corporation (ECAT Division). 

19991201 G Duke Energy Corporation. 
G National Power pic. 
G NP Energy, Inc. 

19991202 G Duke Energy Corporation. 
G NP Energy Class A Participating Employee, L.L.C. 
G NP Energy, Inc. 

19991216 G UniCapital Corporation. 
G UniCapital Corporation. 
G Jumbo Jet Leasing L.P. 

19991224 G USFreightways Corporation. 
G Processors Unlimited Company, Ltd. 
G Processors Unlimited Company, Ltd. 

19991233 G Bergen Brunswig Corporation. 
G PharMerica, Inc. 
G PharMerica, Inc. 

19991246 G Global Private Equity III Limited Partnership. 
G Bernard Spain. 
G DE&S Holding Co. 

19991247 G Global Private Equity III Limited Partnership. 
G Murray Spain. 
G DE&S Holding Co. 

19991250 G General Electric Company. 
G PennCorp Financial Group, Inc. 
G Professional Insurance Company. 
G Pacific Life and Accident Insurance Company. 

29-JAN-99 . 19990022 G Guidant Corporation. 
G Sulzer AG. 
G Sulzer Oscor Inc. 
G Sulzer Intermedics International. 
G Sulzer Intermedics Inc. 

19990825 G GKN pic. 
« G The Interlake Corporation. 

G The Interlake Corporation. 
19991286 G Northern States Power Company. 

G Carl E. Avers. 
G San Francisco Thermal Limited Partnership. 
G Pttsburgh Thermal Limited Partnership. 
G North American Thermal Systems Limited Liability Company. 

FOR FURTHER INFORMATION CONTACT: 

Sandra M. Peay or Parcellena P. 
Fielding, Contact Representatives, 
Federal Trade Commission, Premerger 
Nojdfication Officer^ureau of 
Competition, Room 303, Washington, 
D.C. 20580, (202) 326-3100. 

By Direction of the Commission. 

Donald S. Clark, 
Secretary. 

[FR Doc. 99-6122 Filed 3-11-99; 8:45 am] 

BILLING CODE 6750-01-M 

FEDERAL TRADE COMMISSION 

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 

Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 

7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period. 

Transaction Granted Early Termination 

ET date Trans No. ET req status Party name 

01-FEB-99 . 19991127 G Paxton Media Group, Inc. 
G Randall B. Terry, Jr. 
G The High Point Enterprise, Inc. 

19991157 G Aliant Communications Inc. 
G Aliant Communications Inc. 
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ET date 

Transaction Granted Early Termination—Continued 

I Trans No. 

19991210 

19991237 

19991240 

19991245 

19991248 

19991249 

19991261 

19991263 

19991264 

19991265 

19991268 

19991269 

19991270 

19991272 

19991274 

19991275 

19991281 

19991285 

19991306 

19991307 

19991317 

19991321 

19991341 

19991351 

ET req status Party name 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 

Omaha Cellular Limited Partnership. 
Holland Chemical International, N.V. 
Robert W. Putnam, Sr. 
Worum Chemical Company. 
Worum Fiberglass Supply Company. 
USS Holdings, Inc. 
S.C.R.-Sibelco S.A. 
Unimin Corporation. 
AmeriKing, Inc. 
Silver Bullet Management Corporation. 
Silver Bullet Management Corporation. 
FS Equity Partners III, LP. 
John A. Taylor. 
Taylor Oil Company. 
Quanta Services, Inc. 
John P. Ryan. 
Ryan Company, Inc. 
O. Bruton Smith. 
William Morris Whitmire. 
Global Imports. Inc. 
Bruckmann, Rosser, Sherill & Co., L.P. 
Au Bon Pain Co., Inc. 
ABP Corporation. 
ALLTEL Corporation. 
Michael Azeez. 
Durango Cellular Telephone Company. 
AT&T Corp./Tele-Communications, Inc. 
AT&T Corp./Tele-Communications, Inc. 
Spokane Cellular Telephone Company. 
AT&T Corp./Tele-Communications, Inc. 
AT&T Corp./Tele-Communications, Inc. 
Northeast Texas Cellular Telephone Company. 
Swiss Reinsurance Company. 
Fox-Pitt Kelton Group Limited. 
Fox-Pitt Kelton Group Limited. 
Sears, Roebuck and Co. 
Gary J. Iskra. 
American Home Improvement Products, Inc. 
Leggett & Platt, Incorporated. 
Terrence E. & Loretta J. Nagle. 
Nagle Industries, Inc. 
Quad-C Partners V, L.P. 
Cookson Group pic. 
Cookson Fibers, Inc. 
Lucent Technologies Inc. 
Kenan Sahin. 
Kenan Systems Corporation. 
Kenan Sahin. 
Lucent Technologies Inc. 
Lucent Technologies Inc. 
Bruckmann, Rosser, Sherill & Co., L.P. 
Hicks, Muse, Tate & Furst Equity Fund III, L.P. 
International Home Foods, Inc. 
Capital Z Financial Services Fund II, L.P. 
Aames Financial Corporation. 
Aames Financial Corporation. 
Donald G. Bottrell and Teresa L. Bottrell (husband and wife). 
Quanta Services, Inc. 
Quanta Services, Inc. 
Donald G. Bottrell and Teresa L. Bottrell (husband and wife). 
Northern Line Layers, Inc. 
Hickory Tech Corporation. 
McElroy Electronics Corporation. 
McElroy Electronics Corporation. 
Rite Aid Corporation. 
Edgehill Drugs, Inc. 
Edgehill Drugs, Inc. 
MBNA Corporation. 
PNC Bank Corp. 
PNC Bank Corp. 
Triarc Companies, Inc. 
Mr. and Mrs. Joseph J. Rosamilia. 
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ET date Party name 

G Millrose Distributors, Inc. 
03-FEB-99 19991177 G Elf Aquitaine S.A. 

* G Mrs. Lilians Bettenrcourt. 
G Synthelabo S.A. 

19991178 G Mrs. Lilians Bettencourt. 
G Elf Aquitaine S.A. 
G Sanofi. 

19991199 G Discovery Communications, Inc. 
G Discovery Communications, Inc. 
G The Travel Channel, L.L.C. 

19991208 G Michael W. Lynch. 
G Noranda Inc. 
G Norandal USA, Inc. 

19991214 G John Rutledge Partners II, L.P. 
G Barry Weisfeld. 
G Wise/Contact Us Optical Corporation. 

04-FEB-99 19991330 G Quanta Services, Inc. 
G Dillard Smith Construction Company. 
G Dillard Smith Construction Company. 

. - 19991337 G Owais A. Dagra. 
G Donald H. Gales. 
G Griffith Holdings, Inc. 
G Shore Stop Corporation. 
G Griffith Consumers Company. 
G Regent Transport, Inc. 
G Regent Transport, Inc. 
G Carl King, Inc. 
G Frederick Terminals, Inc. 
G Chartwell, L.P. 

19991359 G Lincare Holdings, Inc. 
G ConvaCare Services, Inc. 
G ConvaCare Services, Inc. 

05-FEB-99 19991131 G Pinacle Systems, Inc. 
G Truevision, Inc. 
G Truevision, Inc. 

19991138 G Stonington Capital Appreciation 1994 Fund, L.P. 
G United States Manufacturing Company. 
G United States Manufacturing Company. 

19991175 G GAP Coinvestment Partners, L.P. 
G Quintiles Transnational Corporation. 
G Quintiles Transnational Corporation. 

19991213 G Mohawk Industries, Inc. 
G Thomas R. Durkan, II. 
G Durkan Patterned Carpets, Inc. 
G Nonpareil Dyeing & Finishing, Inc. 

19991219 G Memorial Hermann Healthcare System. 
G Baptist General Convention of Texas. 
G Baptist Hospital of Southeast Texas. 
G Baptist Hospital, Orange. 
G Baptist Physician Network. 

19991226 G Jim D. Kever. 
G Quintiles Transnational Corp. 
G Quintiles Transnational Corp. 

19991227 G Fred C. Goad, Jr. 
G Quintiles Transnational Corp. 
G Quintiles Transnational Corp. 

19991228 G Quintiles Transnational Corp. 
G ENVOY Corporation. 
G ENVOY Corporation. 

19991267 G MindSpring Enterprises, Inc. 
G ICG Communications, Inc. 
G NETCOM On—Line Communications Services, Inc. 

19991290 G Gannett Co. Inc. 
G Classified Ventures, L.L.C. 
G Classified Ventures, Inc. 

19991297 G Naspers Limited. 
G Thomson S.A. 
G Thomson Consumer Electronics, Inc. 

19991298 G Naspers Limited. 
p Naspers Limited. 
G Open TV, Inc. 

19991299 G Leo J. Hindery, Jr. 
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Trans No. ET req status Party name 

AT&T Corp. 
AT&T Coip. 
Compagnie Financiere Rupert. 
Gedalio Grinberg (Mr. and Mrs.). 
Movado Group, Inc., Movado Group of Canada, Ltd. 
NAW Corporation, N.A. Trading S.A. 
Phoenix Home Life Mutual Insurance Company. 
Eugene J. Glaser 
Zweig/Glaser Advisors. 
Zweig Securities Corp. 
Phoenix Home Life Mutual Insurance Company. 
Martin E. Zweig. 
Zweig/Glaser Advisers. 
Zweig Advisors Inc. 
John C. Malone. 
AT&T Corp. 
AT&T Corp. 
The Southern Company. 
PG&E Corporation. 
Pacific Gas and Electric Company. 
Heilman & Friedman Capital Partners III, L.P. 
George Schussel. 
DCI Massachusetts Business Trust. 
Joseph Procacci. 
Monsanto Company. 
Gargiulo, Inc. 
Midcoast Energy Resources, Inc. 
Curtis J. Dufour III & Donna M. Dufour. 
Dufour Petroleum, Inc. 
Reed International P.L.C. 
Aurora Equity Partners L.P. 
Newport Media, Inc. 
Elsevier NV. 
Aurora Equity Partners L.P. 
Newport Media, Inc. 
Tele-Communications, Inc. or (AT&T Corp). 
Cable TV Fund 14-A, Ltd. 
Cable TV Fund 14-A. Ltd. 
Michael and Cindy Goldberg (husband and wife). 
SunGard Data Systems Inc. 
SunGard Data Systems Inc. 
SunGard Data Systems Inc. 
Michael and Cin^ Goldberg (husband and wife). 
FDP Corp. 
Peter Kiewit Sons’, Inc. 
A. Neil DeAtley, a natural person. 
Pacific Rock Products, LLC and River City Machiner, LLC. 
Northern States Power Company. 
Eastern Utilities Associates. 
Montaup Electric Company. 
Warburg, Pincus Equity Partners, L.P. 
Lockheed Martin Corporation. 
Lockheed Martin IMS Corporation. 
TeleSpectrum Worldwide Inc. 
McCown De Leeuw & Co. Ill, LP. 
International Data Response Corporation. 
McCown De Leeuw & Co. Ill, L.P. 
TeleSpectrum Worldwide Inc. 
TeleSpectrum Worldwide Inc. 
EMAP pic. 
Robert C. Guccione. 
General Media, Inc. 
Parametric Technology Corporation. 
Division Group pic. 
Division Group pic. 
John W. Kluge. 
Communication Systems Development, Inc. 
Communication Systems Development, Inc. 
Greenpoint Financial Corporation. 
Headlands Mortgage Company. 
Headlands Mortgage Company. 
School Specialty, Inc. 
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08-FEB-99 

09-FEB-99 

Transaction Granted Early Termination—Continued 

Trans No. ET req status Party name 

G Genesis Direct, Inc. 
G Sporttime, LLC. 

19991360 G Warburg, Pincus Equity Partners, L.P. 
G Four Media Company. 
G Four Media Company. 

19991363 G Mestek, Inc. 
G CTS Corporation. 
G Dynamics Corporation of America. 

19991364 G Louisiana-Pacific Corporation. 
G ABT Building Products Corporation. 
G ABT Building Products Corporation. 

19991366 G Irish Permanent pic. 
G Irish Life pic. 
G Irish Life pic. 

19991371 G Cintas Corporation. 
G Unitog Company. 
G Unitog Company. 

19991375 G Associated Food Stores, Inc. 
G Lin’s AG Food Store, Inc. 
G Lin’s AG Food Store, Inc. 

19991381 G ABB AG. 
G President and Fellows of Harvard College. 
G Energy Capital Partners Limited Partnership. 

19991382 G ABB AB. 
G President and Fellows of Harvard College. 
G Energy Capital Partners Limited Partnership. 

19991388 G AverStar, Inc. 
G Mohan Kapani. 
G Computer Based Systems, Inc. 

19991389 G Technip. 
G Mannesmann AG. 
G Kinetic Technology International Corporation/Kfl 1 
G KTI Fish, Inc. 

19991393 G Cobb Investment Company, Inc. 
G Piccadilly Cafeterias, Inc. 
G Cajun Bayou Distributors and Management, Inc. 

19991396 G The Metzier Group, Inc. 
G Strategic Decisions Group, Inc. 
G Strategic Decisions Group, Inc. 

19991401 G Walter Industries, Inc. 
G Crestline Homes, Inc. 
G Crestline Homes, Inc. 

19991406 G Group 1 Automotive, Inc. 
G James J. Tidwell. 
G Jim Tidwell Ford, Inc. 

19991408 G Crown Pacific Partners, LP. 
G Terrence Ono. 
G Desert Lumber, lnc./Reno Lumber Service, Inc. 

19991411 G Preussag AG. 
G Westdeutsche Landesbank Girozentrale. 
G Thomas Cook Holdings, Limited. 
G Thomas Cook, Inc. 

19991412 G Procter & Gamble Company, (The). 
G Alexion Pharmaceuticals, Inc. 
G Alexion Pharmaceuticals, Inc. 

19991416 G John W. Davis. 
G Group Maintenance America Corp. 
G Group Maintenance America Corp. 

19991417 G Group Maintenance America Corp. 
G John W. Davis. 
G Air Systems, Inc. 

19991188 G Kimberly-Clark Corporation. 
G Ballard Medical Prr^ucts. 
G Ballard Medical Products. 

19991338 G Cypress Semiconductor Corporation. 
G 1C Works, Inc. 
G 1C Works, Inc. 

19991374 G Sierra Pacific Resources. 
G General Electric Company. 
G GPSF-B, Inc. 

19991266 G The Boeing Company. 
G 1 Teledesic Corporation. 
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ET date Trans No. ET req status Party name 

G Teledesic Corporation. 
19991273 G PP&L Resources, Inc. 

G F. James McCarl. 
G McCarl’s Inc. 

19991314 G The Allstate Corporation. 
G Coastside Cable T.V., Inc. 
G Coastside Cable T.V., Inc. 

19991315 G The Allstate Corporation. 
G WestStar Communications 1. 
G WestStar Communications 1. 

19991316 G ABRY Broadcast Partners III, L.P. 
G Victor H. Rumore. 
G VHR Broadcasting of Lubbock, Inc. 
G VHR Broadcasting of Springfield, Inc. 

19991349 G General Motors Corporation. 
G Isuzu Motors Limited. 
G Isuzu Motors Limited 

19991355 G Times Mirror Company. 
G Big Entertainment, Inc. 
G Big Entertainment, Inc. 

19991356 G Big Entertainment, Inc. 
G Times Mirror Company. 
G Hollywood Online Inc. 

19991365 G Liz Claiborne, Inc. 
G Segrets, Inc. 
G Segrets, Inc. 

19991384 G Telefonos de Mexico, S.A. de C.V. 
G Topp Telecom, Inc. 
G Topp Telecom, Inc. 

19991390 G Placer Dome Inc. 
G Getchell Gold Corporation. 
G Getchell Gold Corporation. 

19991392 G General Motors Corporation. 
G Primestar, Inc. 
G Primestar MDU, Inc. 
G Primestar Partners, L.P. 

19991394 G General Motors Corporation. 
G TCI Satellite Entertainment, Inc. 
G Tempo Satellite, Inc. 

19991409 G Mr. Barry A. Ackerley. 
G Mr. A. Richard Benedek. 
G Benedek Broadcasting Corporation. 

10-FEB-99 ... 19991324 Y McLeodUSA Incorporated. 
Y John P. Morgan. 
Y Talking Directories. Inc. 
Y Info America Phone Books, Inc. 

19991325 Y McLeod USA Incorporated. 
Y Hendrik G. Meijer. 
Y Talking Directories, Inc. 
Y Info America Phone Books, Inc. 

19991361 G Insurance Partners, L.P. 
G Ceres Group, Inc. 
G Ceres Group, Inc. 

19991415 G Compuware Corporation. 
G Michael Bahn. 
G MIS International, Inc. 
G Simco International, Inc. 
G Autoflex, Inc. 

11-FEB-99 . 19991056 G Nippon Zeon Co., Ltd. 
G DSM N.V. 
G DSM Copolymer, Inc. 

19991276 G Steven R. Matzkin, D.D.S. 
G Wisdom Holdings, Inc. 
G Wisdom Holdings, Inc. 

19991277 G Gentle Dental Service Corporation. 
G Dental Care Alliance, Inc. 
G Dental Care Alliance, Inc. 

19991278 G Dental Care Alliance, Inc. 
G Gentle Dental Sen/ice Corporation. 
G Gentle Denta! Service Corporation. 

19991293 G The Times Mimor Company. 
G Classified Ventures, L.L.C. 
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G Classified Ventures, Inc. 
19991368 G Marriott International, Inc. 

G ExecuStay Corporation. 
G ExecuStay Corporation. 

19991407 G Mr. J.A.J. van den Nieuwenhuyzer. 
G The Boeing Company. 
G McDonnell Douglas Helicopter Company. 

12-FE&-99 . 19991291 G Knight-Ridder, Inc. 
G Classified Ventures, L.L.C. 
G Classified Ventures, Inc. 

19991292 G The New York Times Company. 
G Classified Ventures, L.L.C. 
G Classified Ventures, Inc. 

19991294 G Tribune Company. 
G Classified Ventures, L.L.C. 
G Cla:>sified Ventures, Inc. 

19991295 G The Washington Post Company. 
G Classified Ventures, L.L.C. 
G Classified Ventures, Inc. 

19991369 G John J. Rigas. 
G Blackstone TWF Capital Partners L.P. 
G TWFanch-two Co. 

19991383 G American Financial Group, Inc. 
G Vereniging AEGON. 
G Worldwide Insurance Company. 

19991385 G Omnicom Group, Inc. 
G The Designory, Iric. 
G The Designory, Inc. 

19991386 G Churchill Downs Incorporated. 
G Kawasaki Steel Corporation. 
G Calder Race Course, IncTTropical Park, Inc. 

19991395 G Massachusetts Mutual Life Insurance Company. 
G Stanford M. Caldenwood. 
G Trinity Investment Management Corporation. 

19991419 G Scottish Power pic. 
G PacifiCorp, 
G PacifiCorp. 

19991422 G Trump Hotels & Casino Resorts, Inc. 
G Hilton Hotels Corporation. 
G Flamingo Hilton Riverboat Casino, L.P. 

19991427 G Premark International, Inc. 
G Mr. Larry N. McAllister. 
G Metal Masters Foodservice Equipment Co., Inc. 

19991428 G Gerald W. Schwartz. 
G Excel Industries, Inc. 
G Excel Industries, Inc. 

19991429 G Wells Fargo Bank, N.A. 
G Cash America International, Inc. 
G Mr. Payroll Corporation. 

19991431 G Integra LifeSciences Corporation. 
G Bank America Corporation. 
G Heyer-Schulte NeuroCare LP. 

19991434 G Cameron & Barkley Company. 
G Warner Industrial Supply, Inc. 
G Warner Industrial Supply, Inc. 

19991436 G SOFTVEN No. 2 Investment Enterprise Partnership. 
G Loews Corporation. 
G InsWeb Corporation. 

19991437 G Kansas City Power & Light Company. 
G Nationwide Electric, Inc. 
G Nationwide Electric, Inc. 

19991438 G The Allstate Corporation. 
G Leucadia National Corporation. 
G Charter National Life Insurance Company. 
G Intramerica Life Insurance Company. 

19991439 G William McCabe. 
G CBT Group PLC. 
G CBT Group PLC. 

19991440 G H.D. Smith Wholesale Drug Co. 
G Harold D. Barnes. 
G Barnes Wholesale Drugs, Inc. 

19991441 G Comdisco, Inc. 
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ET date Trans No. ET req status Party name 

G Prism Communication Service, Inc. 
G Prism Communication Service, Inc. 

19991447 G ACX Technologies, Inc. 
G David Bernhard. 
G Precision Technologies. 

19991448 G ACX Technologies, Inc. 
G Mark Bernhard. 
G Precision Technologies. 

19991453 G ACX Technologies, Inc. 
G Edwards Enterprises. 
G Edwards Enterprises. 

19991459 G ABRY Broadcast Partners III, L.P. 
G Centre Capital Investors, L.P. 
G Muzak Limited Partnership. 

19991460 G 3Com Corporation. 
G Integrated Circuit Systems, Inc. 
G ICS Technologies, Inc. 

19991469 G Ford Motor Company. 
G Francis A. Auffenberg, Sr. 
G Southtown Ford, Inc. 

19991472 G QuadraMed Corporation. 
G The Compucare Company. 
G The Compucare Company. 

FOR further information CONTACT: 
Sandra M. Peay or Parcellena P. 
Fielding, Contact Representatives, 
Federal Trade Commission, Premerger 
Notification Office, Bureau of 
Competition, Room 303, Washington, 
D.C. 20580(202) 326-3100. 

By Direction of the Commission. 

Donald S. Clark, 

Secretary. 

[FR Doc. 99-6123 Filed 3-11-99; 8:45 am] 

BILLING CODE 6750-01-M 

FEDERAL TRADE COMMISSION 

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 

Section 7A of the Clayton Act, 15 
U.S.C. § 18a, as added hy Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 

7A(b){2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period. 

Transaction Granted Early Termination 

ET date Trans. No. ET req status Party name 

18-FEB-99 . 19990231 G Nabors Industries, Inc. 
G Bayard Drilling Technologies, Inc. 
G Bayard Drilling Technologies, Inc. 

19990628 G Litton Industries, Inc. 
G Firan Corporation. 
G Denro, Inc. 

19991367 G Paul A. Gould. 
G AT&T Corp./Tele-Communications, Inc. 
G AT&T Corp./Tele-Communications, Inc. 

19991399 G The Southern Company. 
G Orange and Rockland Utilities, Inc. 
G Orange and Rockland Utilities, Inc. 

19991423 G Chicago Title Corporation. 
G Leroy J. Schneider and Kathy A. Schneider. 
G Security Title Agency. 

19991430 G EXEL Limited. 
G Intercargo Corporation. 
G Intercargo Corporation. 

19991457 G KKR 1996 Fund L.P. 
G Charles E. Hurwitz. 
G AKW General Partner LLC and AKW LP. 

19991467 G Performance Food Group Company. 
G H. Allen Ryan. 
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ET date Trans. No. ET req status Party name 

G NorthCenter Foodservice Corporation. 
19991468 G H. Allen Ryan. 

G Performance Food Group Company. 
G Performance Food Group Company, a Tennessee corporation. 

19991470 G Bruckmann, Rosser, Sherrill & Co., L.P. 
G Diageo pic. 
G The Pillsbury Company. 
G William Underwood Company. 

19991475 G Ford Motor Company. 
G Halla Climate Control Corporation. 
G Halla Climate Control Corporation. 

19991477 G Heftel Broadcasting Corporation. 
G New Century Arizona, LLC. 
G New Century Arizona, LLC. 

19991479 G FINOVA Group Inc. (The). 
G Sirrom Capital Corporation. 
G Sirrom Capital Corporation. 

19991507 G Amador S. Bustos and Rosalie L. Bustos. 
G Alvis E. Owens, Jr. 
G OwensMAC Radio, L.L.C. 

19991508 G Amador S. Bustos and Rosalie L. Bustos. 
G MAC America Communications, Inc. 
G OwensMAC Radio, L.L.C. 

19-FEB-99 . 19991282 G RAG AG. 
G AG Associates, Inc. 
G AG Associates, Inc. 

19991481 G The Consen/ation Fund. 
G Champion International Corporation. 
G Champion International Corporation. 

19991484 G Alliance Semiconductor Corporation. 
G Broadcom Corporation. 
G Broadcom Corporation. 

19991486 G Ferro Corporation. 
G Stan Jakopin. 
G Advance Polymer Compounding. 

19991488 G Spectrum Control, Inc. 
G AMP Incorporated. 
G AMP Incorporated. 

19991489 G Sam L. Susser. 
G A.N. Rusche. 
G A.N. Rusche Distributing Co. 

19991493 G Wisconsin Energy Corporation. 
G United Illuminating Company, (The). 
G United Illuminating Company, (The). 

19991499 G Fiskars Corporation. 
G Thomas R. Kincaid. 
G American Designer Pottery, L.P. 

19991502 G Computer Associates International, Inc. 
G Computer Management Sciences, Inc. 
G 1 Computer Management Sciences, Inc. 

22-FEB-99 . 19990382 G Comptek Research, Inc. 
G I Standford Resources (US) Ltd. 
G [ Amherst Systems, Inc. 

19990807 G 1 Lumonics Inc. 
G General Scanning Inc. 
G General Scanning Inc. 

% 19991379 G BankAmerica Corporation. 
G 1 Associates First Capital Corporation. 
G 1 Fleetwood Credit Corp. 

19991435 G 1 Cameron & Barkley Company. 
G Don E. Williams Companv. 
G Don E. Williams Company. 

19991442 G Computer Task Group Incorporated. 
G Elumen Solutions, Inc. 
G Elumen Solutions, Inc. 

19991458 G Capital Z Financial Services Fund II, L.P. 
G United Payors & United Providers, Inc. 
G United Payors & United Providers, Inc. 

19991476 G Swiss Reinsurance Company. 
G LSL Financial Corporation. 
G LSL Financial Corporation. 

19991478 G Citigroup, Inc. 
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ET date Trans. No. ET req status Party name 

G Herr Manufacturing Company. 
G Herr Manufacturing Company. 

19991480 G The AES Corporation. 
G CILCORP Inc. 
G CILCORP Inc. 

19991505 G Peter Paul. 
G GreenPoint Financial Corporation. 
G GreenPoint Financial Corporation. 

19991510 G Hawk Corporation. 
G Allegheny Powder Metallurgy, Inc. 
G Allegheny Powder Metallurgy, Inc. 

19991511 G Star Gas Partners, L.P. 
G Petroleum Heat and Power Co., Inc. 
G Petroleum Heat and Power Co., Inc. 

19991527 G Chase Manhattan Corporation. 
G FJB&B, Inc. 
G FJB&B, Inc. 

19991563 G Carlyle Europe Partners, L.P. 
G Lincolnshire Equity Fund, L.P. 
G Stub-Ends, Inc. 

23-FEB-99 . 19991492 G MCI WorldCom, Inc. 
G Rhythms NetConnections Inc. 
G Rhythms NetConnections Inc. 

19991494 G CIBER, Inc. 
G Michael J. McLister. 
G Business Impact Systems, Inc. 

19991495 G Michael J. McLister. 
G CIBER, Inc. 
G CIBER, Inc. 

19991496 G Consolidated Electrical Distributors, Inc. 
G Glynwed International pic. 
G Port Plastics, Inc. 

19991500 G Casella Waste Systems, Inc. 
G KTI, Inc. 
a KTI, Inc. 

19991501 G Arvin Industries, Inc. 
G Mark IV Industries, Inc. 
G Purolator Products Company. 

19991504 G Davis Rent A Car, Inc. 
G C. Kenneth Wright. 
G Rent-A-Car Company, Inc. 

19991512 G LifeQuest Medical, Inc. 
G Teleflex Incorporated. 
G Dexterity Incorporated. 

19991513 G Joe E. Davis. 
G Tosco Corporation. 
G Circle K Stories, Inc. 

19991515 G SKM Equity Fund II, L.P. 
G Max Starr. 
G General Automation, Inc. 

19991517 G Dover Corporation. 
G Graphics Microsystems, Inc. 
G Graphics Microsystems, Inc. 

19991521 G ABRY Broadcast Partners III, L.P. 
G Darrold A. Cannan, Jr. 
G Cannan Communications, Inc. 

19991523 G 0. Bruton Smith. 
19991523 G John H. Newsome, Jr. 

G Newsome and JN Management Co. 
G Newsome Autoworld, Inc. 
G Newsome Chevrolet World, Inc. 

19991525 G Career Education Corporation. 
G Richard B. Turan. 
G Briarcliffe College, Inc. 

19991528 G David W. Harris. 
G Investors Consolidated Insurance Company. 
G Investors Consolidated Insurance Company. 

19991529 G Buckeye Partners, L.P. 
G American Refining Group, Inc. 
G American Refining Group, Inc. 

19991534 G Aon Corporation. 
G Resource Financial Corporation. 
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G Resource Financial Corporation. 
19991540 G Sage Group pic, (The). 

G Automatic Data Processing, Inc. 
G Peachtree Software, Inc. 

19991546 G Mutual Risk Management Ltd. 
G KvH Family Trust. 
G Captive Resources, Inc. 

19991547 G Bernard Arnault. 
G Bernard Arnault. 
G DFS Group Limited. 

19991549 G MarineMax, Inc. 
G Merit Marine, Inc. 
G Merit Marine, Inc. 

19991553 G Career Education Corporation. 
G Jack D. Turan. 
G Briarcliffe College, Inc. 

19991554 G Health Care Capital Partners, L.P. 
G America Service Group, Inc. 
G America Service Group, Inc. 

19991556 G Radisys Corporation. 
G International Business Machines Corporation. 
G International Business Machines Corporation. 

19991557 G Reliance Steel & Aluminum Co. 
G Liebovich Bros., Inc. 
G Liebovich Bros., Inc. 

19991562 G West Pharmaceutical Services, Inc. 
G Collaborative Clinical Research, Inc. 
G Collaborative Clinical Research, Inc. 
G GFI Pharmaceutical Services, Inc. 
G Collaborative Holdings, Inc. 

19991569 G Global Imaging Systems, Inc. 
G Randall E. Davidson. 
G Dahill Industries, Inc. 

19991570 G Catherine L. Hughes. 
G Alfred C. Liggins, III. 
G Radio One of Atlanta, Inc. 

19991582 G MBNA Corporation. 
G The Sanwa Bank, Limited. 
G Sanwa Bank California (Credit card division). 

24-FEB-99 . 19991487 G Jotun AS. 
G The Valspar Corporation. 
G Valspar Marine Coatings Business. 

19991533 G Charles E. Hunwitz. 
G Charles E. Hurwitz. 
G Kaiser LaRoche Hydrate Partners. 

25-FEB-99 . 19991413 G AT&T Corp. 
G BellSouth Corporation. 
G Bakersfield Cellular L.L.C. 

19991414 G BellSouth Corporation. 
G AT&T Corp. 
G Texas Cellular Telephone Company. 

19991465 G Iridium L.L.C. 
G AT&T Corp. 
G Claircom Communications Group, Inc. 

19991545 G Jefferson Health System, Inc. 
G Delaware Valley Medical Center. 
G Delaware Valley Medical Center. 

19991555 G M. Michel Besnier. 
G J.R. Simplot Company. 
G Simplot Dairy Products, Inc. 

19991575 G Minnesota Masonic Home. 
G Charles T. Thompson. 
G North Ridge Care Center, Inc. 

19991594 G Santa Fe Energy Resources, Inc. 
G Snyder Oil Corporation. 
G Snyder Oil Corporation. 

19991607 G Delta Air Lines, Inc. 
G ASA Holdings, Inc. 
G ASA Holdings, Inc. 

19991669 G Charterhouse Equity Partners III, L.P. 
G Mathew D. Wolf. 
G Interliant, Inc. 
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26-FEB-99 . 19991211 G Visioneer, Inc. 
G Xerox Corporation. 
G ScanSoft, Inc. 

19991212 G Xerox Corporation. 
G Visioneer, Inc. 
G Visioneer, Inc. 

19991260 G Photobition Group pic. 
G Wace Group pic. 
G Wace Group pic. 

19991516 G Capital Z Financial Services Fund II, L.P. 
G Universal American Financial Corp. 
G Universal American Financial Corp. 

19991518 G Capital Z Financial Services Fund II, L.P. 
G PennCorp Financial Group, Inc. 
G PennCorp Financial, Inc. 
G Pennsylvania Life Insurance Company. 
G Constitution Life Insurance Company. 
G Peninsular Life Insurance Company. 
G Union Bankers Insurance Company. 
G Marquette National Life Insurance Company. 
G PennCorp Financial Services, Inc. 

19991550 G Aon Corporation. 
G Mirror Trust. 
G CARE Systems Corporation. 

19991558 G Quad-C Partners V L.P. 
G David A. Belford. 
G Nationwide Warehouse & Storage, Inc. 
G FWC Corporation. 

19991559 G Qud-C Partners V LP. 
G Howard 1. Belford. 
G Nationwide Warehouse & Storage, Inc. 
G FWC Corporation. 

19991573 G Chase Manhattan Corporation, (The) 
G John Barber, III. 
G Skip Barber Racing School, Inc., Karrussel, Inc. 

19991577 G United Rentals, Inc. 
G Mr. & Mrs. Ron Forte. 
G Forte, Inc. 

19991583 G St. Jude Medical, Inc. 
G Tyco International, Inc. 
G Kendall Company L.P., Sherwood Services AG, a Swiss Company. 

19991586 G Checkers Drive-in Restaurants, Inc. 
G Rally’s Hamburgers, Inc. 
G Rally’s Hamburgers, Inc. 

19991588 G Columbus McKinnon Corporation. 
G G.L. Partners, L.P. 
G G.L. International, Inc. 

19991589 G Ralcorp Holdings, Inc. 
G Joseph J. Katz. 
G Martin Gillet & Co., Inc. 

19991592 G J. Frank Fine. 
G International Air Leases of PR, Inc. 
G International Air Leases of PR, Inc. 
G Arrow Air, Inc. 

19991593 G Barry H. Fine. 
G International Air Leases of PR, Inc. 
G International Air Leases of PR, Inc. 
G Arrow Air, Inc. 

19991596 G Mitsui O.S.K. Lines, Ltd. 
G Navix Lines, Ltd. 
G Navix Lines, Ltd. 

19991597 G Lear Corporation. 
G Mr. Jay Alix. 
G Peregrine Windsor, Inc. 

19991600 G Coastal Pacific Food Distributors, Inc. 
G Nicholas Weber. 
G Weber Distribution Warehouse, Inc. 

19991603 G Federated Department Stores, Inc. 
G Fingerhut Companies, Inc. 
G Fingerhut Companies, Inc. 

19991604 G Applied Analytical Industries, Inc. 
G Richard J. Parker.. 
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G Medical & Technical Research Associates, Inc. 
19991611 G Adecco SA. 

G Delphi Group pic. 
19991611 G Delphi Group pic. 
19991619 G Charterhouse Equity Partners III, L.P. 

G Healthcare Solutions, Inc. 
G Healthcare Solutions, Inc. 

19991635 G Gerald M. Jacobs. 
G Metal Management, Inc. 
G Superior Forge, Inc. 

19991646 G Erivan Karl Haub. 
G KSGS Management Company, L.P. 
G SGSM Acquisition Company, LLC. 

19991651 G Paul G. Allen. 
G Softbank Corp. 
G Ziff-Davis, Inc. 

19991653 G Daniel Industries, Inc. 
G Paul F. Zeck. 
G Ryzek, Ltd. 
G YZ Industries Sales, Inc. 

19991660 G Code, Hennessey & Simmons III, L.P. 
G Gary W. Schreiner. 
G Products Unlimited Corporation. 

19991661 G Code, Hennessy & Simmons III, L.P. 
G Edward A. Chemoff. 
G Products Unlimited Corporation. 

FOR FURTHER INFORMATION CONTACT: 

Sandra M. Peay or Parcellena P. 
Fielding Contact Representatives, 
Federal Trade Commission, Premerger 
Notification Office, Bureau of 
Competition, Room 303, Washington, 
D.C. 20580, (202) 326-3100. 

By Direction of the Commission. 

Donald S. Clark, 
Secretary. 

[FR Doc. 99-6124 Filed 3-11-99; 8:45 am] 

BH.LING CODE 6750-01-M 

FEDERAL TRADE COMMISSION 

[File Na 9623147] 

American College for Advancement in 
Medicine; Reopening the Public 
Record to Extend the Period for Filing 
Public Comments on the Proposed 
Consent Agreement 

AGENCY: Federal Trade Commission. 
ACTION: Reopening the public record for 
filing comments. 

SUMMARY: On December 16,1998, the 
Federal Trade Commission (“the 
Commission”) published a notice of a 
proposed consent agreement with the 
American College for Advancement in 
Medicine. The consent agreement in 
this matter settles alleged violations of 
federal law prohibiting unfair or 
deceptive acts or practices. The 
comment period expired on February 
16,1999. In light of significant interest 

by the public, the Commission has 
reopened the public record in this 
matter and extended the comment 
period through March 31,1999. 
DATES: Comments must be received on 
or before March 31,1999. 
ADDRESSES: Comments should be 
directed to: FTC/Office of the Secretary, 
Room 159, 600 Pennsylvania Avenue 
NW, Washington, DC 20580. 
FOR FURTHER INFORMATION CONTACT: 

Richard Cleland, FTC/S-4110, 601 
Pennsylvania Avenue NW, Washington, 
DC 20580. (202) 326-3088. 
SUPPLEMENTARY INFORMATION: On 
December 16,1999, the Commission 
published its proposed consent 
agreement wiffi the American College 
for Advancement in Medicine 
(“ACAM”) and invited the public to 
submit comments on the agreement 
dining a sixty day comment period that 
ended on February 16,1999. The 
agreement addressed alleged violations 
of Section 5 and 12 of the Federal Trade 
Commission Act in connection with 
ACAM-produced advertising and 
promotional materials that promoted the 
use of EDTA chelation therapy for the 
treatment of atherosclerosis. The 
Commission alleged in its 
accompanying complaint that some of 
the claims contained in ACAM’s 
materials were false and misleading. 
The Commission received 
approximately seven hundred cuid fifty 
comments during the public comment 
period. In light of the significant public 

interest demonstrated by the large 
volume of comments received, the 
Commission is reopening the public 
record for reception of comments to be 
filed on or before March 31,1999. 

By the direction of the Commission, 
Commissioner Anthony dissenting. 

Donald S. Clark, 
Secretary. 

Dissenting Statement of Commissioner 
Sheila F. Anthcmy; American College 
for Advancement of Medicine, F. 962- 
3147 

This matter involves public health 
and safety, and the advertising at issue 
potentially poses grave risk to 
individuals who may rely on it. 
Therefore, I cannot agree to reopen and 
extend the public comment period 
through the end of March, 1999, on the 
matter American College for the 
Advancement of Medicine, File No. 
962-3147. The sixty-day public 
comment period closed on February 16, 
1999, after proper notice in the Federal 
Register, published by the Commission 
on December 16,1998, and the 
Commission received over 600 
comments within the prescribed period. 

The consent agreement between the 
Commission and American College for 
the Advancement of Medicine 
(“ACAM”), a California corporation, 
settles alleged violations of federal law 
prohibiting unfair or deceptive acts or 
practices. ACAM has the burden of 
substantiating its advertising claims that 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Notices 12339 

chelation therapy is proven effective in 
treating diseases of the human 
circulatory system, such as 
atherosclerosis, and it has not done so. 
Under the terms of the consent 
agreement, ACAM is prohibited from 
advertising that chelation therapy is an 
effective treatment for atherosclerosis 
without possessing and relying upon 
competent and reliable scientific 
evidence to support the representation. 
Should ACAM possess such evidence, it 
would be allowed to make the 
challenged claims. 

The risk posed to individuals who 
rely on advertised medical 
misrepresentations may be literally a 
matter of life or death, particularly if the 
advertisements cause those individuals 
who need urgent medical care to forego 
proven treatments. Although I value 
public comment, I do not believe we 
should delay further the timely issuance 
of the Conunission’s final order 
accepting the consent agreement, 
especially on this public health and 
safety matter. ^ 

For these reasons, I must vote against 
reopening and extending the public 
comment period. 

Separate Statement of Commissioner 
Orson Swindle in American College for 
Advancement of Medicine, File No. 962- 
3147 

I want to emphasize one of my 
reasons for voting to extend the public 
comment period in this matter until 
March 31,1999. Commissioner Anthony 
describes this extension as implicating 
heedth and safety issues that may be a 
matter of “life or death,” but I do not 
share her dire assessment of the 
prospect for consumer injury. The 
respondent has not disseminated 
matericds with the allegedly deceptive 
claims for several months, including 
during the sixty-day public comment 
period that ended on February 16,1999. 
The respondent also have revised its 
materials to eliminate the allegedly 
deceptive claims. Given that the 
respondent did not disseminate the 
allegedly deceptive claims during the 
sixty-day public comment period and 
has revised its materials, the respondent 
is unlikely to make its allegedly 
deceptive claims during the extended 
public comment period. In light of this, 
the suggested “life or death” 
consequences seem unlikely results of 
an extension. 

[FR Doc. 99-6120 Filed 3-11-99; 8:45 am] 

BILLING CODE 6750-01-M 

^ I recognize that the Commission, in the past, 
extended comment periods. I am unaware of siich 
an extension being granted in a matter involving 
public health or safety. 

FEDERAL TRADE COMMISSION 

[Dkt. 9290] 

Monier Lifetile LLC, et al.; Analysis To 
Aid Public Comment 

agency: Federal Trade Commission. 

ACTION: Proposed consent agreement. 

SUMMARY: The consent agreement in this 
matter settles alleged violations of 
federal law prohibiting unfair or 
deceptive acts or practices or unfair 
methods of competition. The attached 
Analysis to Aid Public Comment 
describes both the allegations in the 
administrative complaint issued in 
September 1998 and the terms of the 
consent order—embodied in the consent 
agreement—that would settle these 
allegations. 

DATES: Comments must be received on 
or before May 11,1999. 

ADDRESSES: Comments should he 
directed to: FTC/Office of the Secretary, 
Room 159, 6th St. and Pa. Ave., NW, 
Washington, DC 20580. 

FOR FURTHER INFORMATION CONTACT: 

William Baer or Nicholas Koberstein, 
FTC/H-374, Washington, DC 20580. 
(202) 326-2932 or 326-2743. 

SUPPLEMENTARY INFORMATION: Pmsuant 
to Section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721,15 U.S.C. 
46 and Section 3.25(f) of the 
Commission’s Rules of Practice (16 CFR 
3.25(f)), notice is hereby given that the 
above-captioned consent agreement 
containing a consent order to cease and 
desist, having been filed with and 
accepted, subject to final approval, by 
the Commission, has been placed on the 
public record for a period of sixty (60 
days. The following Analysis to Aid 
Public Comment describes the terms of 
the consent agreement, and the 
allegations in the complaint. An 
electronic copy of the full text of the 
consent agreement package can be 
obtained from the I^C Home Page (for 
March 2,1999), on the World Wide 
Web, at “http://www.ftc.gov/os/ 
actions97.htm.” A paper copy cem be 
obtained from the FTC Public Reference 
Room, Room H-130, Sixth Street and 
Pennsylvania Avenue, NW, Washington, 
DC 20580, either in person or by calling 
(202) 326-3627. Public comment is 
invited. Such comments or views will 
be considered by the Commission and 
will be available for inspection and 
copying at its principal office in 
accordance with Section 4.9(b)(6}/ii) of 
the Commission’s Rules of Practice (16 
CFR 4.9(b)(6)(ii)). 

Analysis of Proposed Consent Order To 
Aid Public Comment 

The Federal Trade Commission 
(“Commission”) has accepted for public 
comment, from Monier Lifetile LLC 
(“Monier Lifetile”), Boral Ltd. (“Boral”) 
and Lafarge S.A. (“Lafarge”), an 
agreement containing consent Order 
(“Agreement”) designed to remedy the 
emticompetitive effects resulting from 
the formation of Monier Lifetile, a joint 
venture that combined the United States 
concrete roofing tile manufacturing and 
marketing operations of Boral and 
Redland PLC, a wholly-owned 
subsidiary of Lafarge. Under the terms 
of the agreement, Monier Lifetile, Boral 
and Lafarge (“Respondents”) will be 
required to divest certain concrete 
roofing tile manufacturing assets to CRH 
PLC (“CRH”), an Irish corporation that 
manufactmes materials and products for 
use in the construction industry. The 
Agreement has been placed on the 
public record for sixty (60) days for 
receipt of comments from interested 
persons. 

Comments received dming this period 
will become part of the public record. 
After sixty (60) days, the Commission 
will again review the Agreement and the 
comments received, and will decide 
whether it should withdraw from the 
Agreement or make final the 
Agreement’s Order (“Order”). 

The Commission issued an 
administrative Complaint on September 
22,1998, charging Boral and Lafarge 
with acquiring shares in and 
contributing assets to a joint venture 
limited liability corporation, Monier 
Lifetile, in violation of Section 7 of the 
Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 
45, in the markets for standard-weight 
concrete roofing tile in Southern 
California, Nevada, Arizona and 
Southern Florida. 

In September of 1997, Boral and 
Redland PLC combined their United 
States concrete roofing tile operations, 
Boral Lifetile, Inc. and Monier, Inc., to 
form Monier Lifetile. Monier Lifetile 
was formed as a limited liability 
company (LLC) under Delaware state 
law. The transaction was not reportable 
under the Hart-Scott-Rodino (HSR) Act 
because the joint venture was formed as 
an LLC. If this transaction had been 
consununated after March 1,1999, it 
would have been reportable under 
Formal Interpretation 15 of the HSR 
rules. See 64 FR 5808 (February 5, 
1999). Under Formal Interpretation 15, 
the formation of an LLC will be 
reportable it two or more pre-existing, 
separately controlled businesses will be 
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contributed, assuming the HSR size-of- 
person and size-of-transaction 
requirements are met and at least one of 
the members will control the LLC (i.e., 
have an interest entitling it to 50 percent 
of the profits of the LLC or 50 percent 
of the assets of the LLC upon 
dissolution). Such formations will be 
treated as mergers or consolidations 
under § 801.2(d) of the HSR rules. 

Concrete roofing tile is the 
predominant material installed on the 
roofs of new homes in the Southwest 
United States and Southern Florida. 
Other roofing materials, such as asphalt 
shingles and clay tiles, are not 
considered substitutes for concrete 
roofing tile by consumers in these areas 
due to aesthetic, cost and structmal 
differences. Because of the preference of 
homeowners for concrete roofing tile in 
these areas, builders and roofing 
contractors typically will not switch to 
other roofing materials. 

The areas where concrete roofing tile 
is the primary material used in new 
home construction, Southern California, 
Nevada, Arizona and Southern Florida, 
are each relevant geographic markets. 
Tile producers outside these markets 
cannot compete in these areas because 
of the substantial costs associated with 
transporting the heavy and fiagile tile 
into &ese markets. 

Prior to the formation of Monier 
Lifetile, Boral Lifetile and Monier were 
the two largest suppliers of concrete 
roofing tile in the relevant geographic 
markets. Each of the relevant geographic 
markets is highly concentrated. In 
Southern California, Nevada and 
Southern Florida, there are only two 
other significant producers of concrete 
roofing tile. In Arizona, there is only 
one other significant producer of 
concrete roofing tile. Additionally, prior 
to the formation of Monier Lifetile, 
Boral Lifetile and Monier each 
controlled significant excess production 
capacity in the Southwest United States 
and Florida. As a result, Boral Lifetile 
and Monier were vigorous, head-to-head 
competitors in each of the relevant 
markets. 

The formation of Monier Lifetile has 
combined the two largest suppliers in 
the relevant geographic markets and 
reduced the number of concrete roofing 
tile competitors in Southern California, 
Nevada and southern Florida from fovu 
to three and the niunber of competitors 
in the Arizona market firom three to two. 
Fiuther, as a result of the joint venture, 
Monier Lifetile now controls most of the 
excess production capacity serving the 
relevant geographic markets. By 
reducing the number of competitors and 
placing almost all of the excess 
production capacity under the control of 

a single firm, the joint venture has 
substantially increased the likelihood of 
coordinated interaction and 
significantly diminished competition in 
the relevant markets. 

Since the formation of the joint 
ventme, Monier Lifetile has closed 
plants and reduced the cunoimt of 
production capacity serving the relevant 
geographic markets. Concrete roofing 
tile customers are now reporting 
significant tile shortages in the relevant 
markets. Monier Lifetile has also 
recently announced a five per cent 
increase in the price of its concrete 
roofing tile. Customers have reported 
that Monier Lifetile’s competitors in the 
relevant markets have followed Monier 
Lifetile’s lead and raised their prices. 
Concrete roofing tile customers in the 
relevant geographic markets have also 
complained that the joint ventiue has 
reduced the number of product lines 
and colors available. 

New entry has not deterred or 
coimteracted the anticometitive effects 
of the formation of Monier Lifetile nor 
is it expected to do so in the future. A 
new entrant into the concrete roofing 
tile market would need to undertake the 
expensive and time-consuming process 
of constructing manufactruring facilities, 
developing a competitive product, 
procuring necessary licenses and 
approvals, and gaining customer 
acceptance. Because of the difficulty in 
accomplishing these tasks, new entry 
could not be accomplished in a timely 
manner. Moreover, it is unlikely that 
new entry would occur at all because of 
the high costs involved with entering 
and producing concrete roofing tile 
relative to the potential sales revenues 
available to a new entrant. 

Since September 1998, this matter has 
been in pretrial discovery before an 
administrative law judge, with trial 
scheduled to begin on May 17,1999. 
This matter was removed from 
administrative adjudication on February 
19,1999, on a joint motion by 
Respondents and Commission cormsel 
so that the Commission could consider 
the Agreement, The Agreement, if 
finally accepted by the Commission, 
would settle the charges alleged in the 
Complaint. 

The proposed Order effectively 
remedies the joint venture’s 
anticompetitive effects in the concrete 
roofing tile market alleged in the 
Complaint by requiring Respondents to 
divest three concrete roofing tile 
manufacturing facilities serving the 
relevant markets. Pmsuemt to the 
Agreement, Respondents are required to 
divest the following assets, collectively 
known as the “Tile Manufacturing 
Assets To Be Divested,’’ to CRH within 

five (5) business days of the date the 
Commission issues and serves its 
decision containing tlie Order; 

(1) The Corona tile manufacturing 
facility, located at 1745 Sampson 
Avenue, Corona, California; 

(2) The Casa Grande tile 
manufacturing facility, located at 1742 
South Rooftile Road, Casa Grande, 
Arizona; and 

(3) The Ft. Lauderdale tile 
manufactiuing facility, located at 1900 
N.W. 21st Avenue, Ft. Lauderdale, 
Florida. 

CRH, headquartered in Dublin, 
Ireland, is an international producer and 
marketer of construction products and 
building materials with worldwide sales 
of approximately $6 billion annually. 
CRH operates seven roof tile plants in 
Europe. CRH manufactures concrete 
roofing tile in the United States through 
its Westile division located in Littleton, 
Colorado. 

In the event that Respondents fail to 
divest the Tile Manufacturing Assets To 
Be Divested to CRH within five (5) days 
fi'om the day the Order becomes final, 
the Commission may appoint a trustee 
to divest these assets. 

In order to ensure the viability £uid 
competitiveness of the Title 
Manufacturing Assets To Be Divested, 
the Order requires Respondents, upon 
reasonable notice and request by CRH, 
to provide CRH with six (6) months of 
assistance, personnel and training as are 
reasonably necessary to enable CRH to 
manufacture concrete roofing tile in 
substantially the same manner and 
quality employed or achieved by Monier 
Lifetile, and to enable CRH to obtain 
necessary government approval to 
manufacture concrete roofing tile. The 
Order also requires Respondents to 
provide the Commission a report of 
compliance with the divesture 
provisions of the Order within thirty 
(30) days after the date the Order 
becomes final, and every sixty (60) days 
thereafter imtil Respondents have fully 
complied with their obligations imder 
the Order. 

The pxirpose of this anedysis is to 
facilitate public comment on the 
proposed Order, and it is not intended 
to constitute an official interpretation of 
the Agreement and Order or to modify 
in any way their terms. 

By direction of the Commission. 

Donald S. Clark, 

Secretary. 

[FR Doc. 99-6119 Filed 3-11-99; 8:45 am] 

BILLING CODE 675(M)1-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Findings of Scientific Misconduct 

AGENCY: Office of the Secretary, HHS. 
action: Notice. 

SUMMARY: Notice is hereby given that on 
February 5,1999, a Research Integrity 
Adjudications Panel of the HHS 
Departmental Appeals Board issued a 
ruling upholding the scientific 
misconduct finding of the Office of 
Research Integrity (ORI) in the following 
case: 

Kimon /. Angelides, Ph.D., Baylor 
College of Medicine: Based on the report 
of an investigation conducted by Baylor 
College of Medicine and information 
obtained by ORI dming its oversight 
review, ORI found on March 10,1997, 
that Dr. Angelides, former Professor, 
Department of Molecular Physiology 
and Biophysics and Department of Cell 
Biology, Baylor College of Medicine, 
engaged in scientific misconduct by 
intentionally falsifying data and 
misrepresenting research results in five 
grant applications submitted to the 
National Institutes of Health (NIH) and 
in five papers published while he was 
at the Baylor College of Medicine. The 
research involved the study of the 
voltage-gated sodium channel protein in 
nervous tissue and its location in 
myelinated nerves. In a decision dated 
February 5,1999, the HHS Departmental 
Appeals Board affirmed ORTs findings 
of scientific misconduct and determined 
that the administrative actions 
recommended by ORI were justified. 
The following actions have been 
implemented: 

(1) Dr. Angelides has been debarred 
from eligibility for, or involvement in, 
nonprocurement transactions (e.g., 
grants and cooperative agreements) of 
the Federal Government and from 
contracting or subcontracting with any 
Federcd Government agency for a period 
of five (5) years, beginning on February 
22,1999. 

(2) Dr. Angelides is prohibited from 
serving in any advisory capacity to PHS, 
including but not limited to service on 
any PHS advisory committee, board, 
and/or peer review committee, or as a 
consultant for a period of five (5) years, 
beginning on February 22,1999. 

(3) Wiffiin 30 days of February 22, 
1999, Dr. Angelides is required to 
submit a letter to the editors of 
Proceedings of the Royal Society of 
London, Annals of the New York 
Academy of Science, Glia, and 
Proceedings of the National Academy of 

Science (USA) requesting retraction of 
the falsified figures and text in each of 
the following scientific papers: 
—Black, J.A., Friedman, B., Waxman, 

S.G., Elmer, L.W., and Angelides, KJ. 
“Immuno-ultrastructural localization 
of sodium channels at nodes of 
Ranvier and perinodal astrocytes in 
rat optic nerve.” Proc. R. Soc. London 
238:39-51, 1989. 

—Mintum, J.E., Sontheimer, H., Black, 
J.A., Angelides, K.J., Ransom, B.R., 
Ritchie, J.M., emd Waxman, S.G. 
“Membrane-associated sodium 
channels and cytoplasmic precursors 
in glial cells.” Ann. N.Y. Acad. Sci. 
633:255-271, 1991. 

—Black, J.A., Waxmem, S.G., Friedman, 
B., Elmer, L.W., and Angelides, K.J. 
“Sodium channels in astrocytes of rat 
optic nerve in situ: Immuno-electron 
microscopic studies.” Glia 2:353-369, 
1989. 

—Ritchie, J.M., Black, J.A., Waxman, 
S.G., and Angelides, K.J. “Sodium 
channels in the cytoplasm of 
Schwann cells.” Proc. Natl. Acad. Sci. 
(USA) 87:9290-9294, 1990. 
A retraction of the following scientific 

paper already has been published (Brain 
Research 761(2), 1997) at the request of 
the coauthors: 

• Elmer, L.W., Black, J.A., Waxman, 
S.G., and Angelides, K.J. “The voltage 
dependent sodium channel in 
mammalian CNS and PNS: Antibody 
characterization and 
immunocytochemical locedization.” 
Brain Research 532:222-231,1990. 
FOR FURTHER INFORMATION CONTACT: 

Acting Director, Division of Research 
Investigations, Office of Research 
Integrity, 5515 Security Lane, Suite 700, 
Rockville, MD 20852, (301) 443-5330. 
Chris B. Pascal, 

Acting Director, Office of Research Integrity. 

[FR Doc. 99-6077 Filed 3-11-99; 8:45 am] 

BILLING CODE 4160-17-U 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. 990-0254] 

Draft Guidance for Industry on Product 
Name Placement, Size, and 
Prominence in Advertising and 
Promotional Labeling; Avaiiabiiity 

agency: Food and Drug Administration, 
HHS. 
action: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a draft guidance for 

industry entitled “Product Name 
Placement, Size, and Prominence in 
Advertising and Promotional Labeling.” 
This draft guidance modifies a previous 
guidance issued by the Division of Drug 
Marketing, Advertising, and 
Communications (DDMAC). It 
documents the applicability of the 
previous guidance to animal 
prescription drugs and biologic 
products. 

DATES: Written comments on the draft 
guidance may be submitted by May 11, 
1999. 

ADDRESSES: Submit written requests for 
single copies of the draft guidance for 
industry entitled “Product Name 
Placement, Size, and Prominence in 
Advertising and Promotional Labeling” 
to: (1) The Drug Information Branch 
(HFD-210), Center for Drug Evaluation 
and Research, Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857; or (2) the Office 
of Communications, Training, and 
Manufacturers Assistance (HFM-40), 
Center for Biologies Evaluation and 
Research, Food and Drug 
Administration, 1401 Rockville Pike, 
Rockville, MD 20852-1448; or (3) the 
Communication Staff, Center for 
Veterinary Medicine, 7500 Standish PL, 
Rockville, MD 20855. Send one self- 
addressed adhesive label to assist the 
office in processing your requests. 
Submit written comments on this draft 
guidance to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. See the 
SUPPLEMENTARY INFORMATION 
section for information on electronic 
access to the draft guidance. 
FOR FURTHER INFORMATION CONTACT: 

For information on the content of the 
draft guidance: Melissa M. 
Moncavage, Center for Drug 
Evaluation and Research (HFD-40), 
Food and Drug Administration, 
5600 Fishers Lane, Rockville, MD 
20857, 301-827-2828, e-mail 
“moncavage@cder.fda.gov”; or 

Toni M. Stifano, Center for Biologies 
Evaluation and Research (HFM- 
602), Food and Drug 
Administration, 1401 Rockville 
Pike, Rockville, MD 20852-1448, 
301-827-3028, e-mail 
“stifano@Al.cber.fda.gov”; or 

Mukund R. Parkhie, Center for 
Veterinary Medicine (HFV-216, 
Food and Drug Administration, 
7500 Standish PL, Rockville, MD 
20855, 301-594-6642, e-mail 
“mparkhie@bangate.fda.gov”. 

SUPPLEMENTARY INFORMATION: 



12342 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Notices 

I. Background 

DDMAC is currently reissuing 
guidances pertaining to prescription 
drug advertising and promotional 
labeling. These guidances have been 
issued to the pharmaceutical industry at 
various times since 1970, usually as 
letters or guidance papers. In the 
Federal Register of March 28,1997 (62 
FR 14912), FDA published a notice 
listing all previous guidances and 
indicating whether the agency believed 
they were obsolete or needed revision. 
Under section II.B.3 of that document, 
FDA listed a guidance, issued in April 
1994, that needed revision. The 
guidance addressed placement, size, 
and prominence of the proprietary 
(brand) name and established (generic) 
name in advertising and labeling of 
prescription drug products. 

This draft revision of that guidance 
for industry is entitled “Product Name 
Placement, Size, and Prominence in 
Advertising and Promotional Labeling.” 
It has been revised in the following 
ways: (l) It modifies the format of the 
guidance issued in April 1994; (2) it 
adds new sections to discuss the 
applicability of the guidance to 
audiovisual, broadcast, and computer- 
based advertisements, and promotional 
labeling; (3) it adds a new section to 
discuss the placement, size, and 
prominence of the proprietary (brand) 
name and established (generic) name for 
products with two or more active 
ingredients; and (4) it documents the 
applicability of this guidance to animcd 
prescription drugs and biologic 
products. 

This draft guidance for industry 
represents the agency’s current thinking 
on proprietary and established name 
placement, size, and prominence in 
advertising and promotional labeling. It 
does not create or confer any rights for 
or on any person and does not operate 
to bind FDA or the public. An 
alternative approach may be used if 
such approach satisfies the requirement 
of the applicable statute, regulations, or 
both. 

II. Electronic Access 

Copies of this draft guidance are 
available on the Internet at “http:// 
www.fda.gov/cder/guidance/ 
index.htm” or “http://www.fda.gov/ 
cber/guidelines.html” or “http:// 
www.fda.gov/cvm”. 

in. Comments 

Interested persons may, on or before 
May 11, 1999, submit to the Dockets 
Management Branch (address above) 
written comments on the draft guidance. 
Two copies of any comments are to be 

submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number 
found in brackets in the heading of this 
document. The draft guidance and 
received comments are available for 
public examination in the office above 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: March 5,1999. 

William K. Hubbard, 

Acting Deputy Commissioner for Policy. 

[FR Doc. 99-6118 Filed 3-11-99; 8:45 am] 
BILLING CODE 4160-01-F 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National institutes of Health 

National Institute of Mental Health; 
Notice of Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Mental Health Special Emphasis Panel. 

Date: March 9,1999. 
Time: 1:00 PM to 2:30 PM. 
Agenda: To review and evaluate grant 

applications. 
Place: Parklawn Building—Room 9C-26, 

5600 Fishers Lane, Rockville, MD 20857, 
(Telephone Conference Call). 

Contact Person: Mary Sue Krause, MEDS, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Parklawn Building, 5600 
Fishers Lane, Room 9C-26, Rockville, MD 
20857,301-143-6470. 

This notice is being published less 
than 15 days prior to the meeting due 
to the timing limitations imposed by the 
review and funding cycle. 

Name of Committee: National Institute of 
Mental Health Special Emphasis Panel. 

Date; March 12, 1999. 
Time: 2:00 PM to 3:30 PM. 
Agenda: To review and evaluate grant 

applications. 
Place: Parklawn Building—^Room 9C-26, 

5600 Fishers Lane, Rockville, MD 20857, 
(Telephone Conference Call). 

Contact Person: Mary Sue Krause, MEDS, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Parklawn Building, 5600 
Fishers Lane, Room 9C-26, Rockville, MD 
20857,301-443-6470. 

This notice is being published less 
than 15 days prior to the meeting due 
to the timing limitations imposed by the 
review and funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.242, Mental Health Research 
Grants; 93.281, Scientist Development 
Award, Scientist Development Award for 
Clinicians, and Research Scientist Award; 
93.282, Mental Health National Research 
Service Awards for Research Training, 
National Institute of Health, HHS). 

Dated: March 8,1999. 

LaVeme Y. Stringfield, 
Committee Management Officer, NIH. 

[FR Doc. 99-6195 Filed 3-10-99; 12:21 pm] 

BILUNG CODE 4140-01-M 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR-M32-N-10] 

Federal Property Suitable as Facilities 
To Assist the Homeless 

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Notice. 

SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 
EFFECTIVE DATE: March 12,1999. 
FOR FURTHER INFORMATION CONTACT: 

Mark Johnston, Department of Housing 
and Urban Development, Room 7256, 
451 Seventh Street SW, Washington, DC 
20410; telephone (202) 708-1226; TTY 
number for the hearing- and speech- 
impaired (202) 708—2565, (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 1-800-927-7588. 
SUPPLEMENTARY INFORMATION: In 
accordance with the December 12,1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88-2503-OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized, excess and 
surplus Federal buildings and real 
property that HUD has reviewed for 
suitability for use to assist the homeless. 
Today’s Notice is for the purpose of 
announcing that no additional 
properties have been determined 
suitable or unsuitable this week. 
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Dated: March 4,1999. 
Fred Kamas, )r.. 

Deputy Assistant Secretary for Economic 
Development. 

[FR Doc. 99-5855 Filed 3-10-99; 8:45 am] 
BILUNG CODE 4210-29-M 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

Notice of Receipt of Applications for 
Permit 

The following applicants have 
applied for a permit to conduct certain 
activities with endangered species. This 
notice is provided pursuant to Section 
10(c) of the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531, et 
seq.): 
PRT-008744 

Applicant: John R. Kauffman, Pennsburg, PA. 

The applicant requests a permit to 
import die sport-hunted trophy of one 
male bontebok [Damaliscus pygargus 
dorcas] culled from a captive herd 
maintained under the management 
program of the Republic of South Africa, 
for the purpose of enhancement of the 
survival of the species. 
PRT-008743 

Applicant: Raymond A. Holly, Canyon, TX. 

The applicant requests a permit to 
import the sport-himted trophy of one 
male bontebok [Damaliscus pygargus 
dorcas) culled from a captive herd 
maintained under the management 
program of the Republic of South Africa, 
for the purpose of enhancement of the 
survival of the species. 
PRT-008154 

Applicant: International Center for Gibbon 
Studies, Santa Clarita, CA. 

The applicant requests a permit to re¬ 
export one captive bom and one wild 
bora female Dark-handed gibbon 
[Hylobates agilis) to the Apenheul 
Primate Park, Apeldoom, Netherlands 
for the purpose of enhancement of the 
survival of the species through captive 
propagation and conservation 
education. 
PRT-007982 

Applicant: Duke University Primate Center, 
Durham, NC. 

The applicant requests a permit to 
export one female captive bom fat-tailed 
dwarf lemur [Cheiro^aeus medius) to 
the Valley Zoo, Canada for the purpose 
of enhancement of the propagation of 
the species. 
PRT-812757 

Applicant: Hawthorn Corporation, Grayslake, 
IL. 

The applicant requests a permit to 
reexport and reimport captive bom 
tigers [Panthera tigris), and progeny of 
the animals currendy held by the 
applicant and any animals acquired in 
the United States by the applicant to/ 
from worldwide locations to enhance 
the siurvival of the species through 
conservation education. This 
notificatation covers activities 
conducted by the applicant over a three 
year period. 
PRT-764224 

Applicant: Manimal Magic Act, Inc, Las 
Vegas, NV. 

The applicant requests a permit to 
reexport and reimport captive bom 
tigers [Panthera tigris], and African 
leopards [Panthera pardus), and 
progeny of the animals ctirrently held 
by the applicant and any animals 
acquired in the United States by the 
applicant to/from worldwide locations 
to enhance the survival of the species 
through conservation education. This 
notificatation covers activities 
conducted by the applicant over a three 
year period. 
PRT-008893 

Applicant: Bruce R. Keller, Ingram, TX. 

The applicant requests a permit to 
import die sport-hunted trophy of one 
male bontebok [Damaliscus pygargus 
dorcas) culled from a captive herd 
maintained under the management 
program of the Republic of South Africa, 
for the purpose of enhancement of the 
survival of the species. 
PRT-008892 

Applicant John W. Jones, Owensboro, KY. 

The applicant requests a permit to 
import the sport-himted trophy of one 
male bontebok [Damaliscus pygargus 
dorcas) culled from a captive herd 
maintained under the management 
program of the Republic of South Africa, 
for the purpose of enhancement of the 
survival of the species. 

Written data or comments, requests 
for copies of the complete application, 
or requests for a public hearing on this 
application should be sent to the U.S. 
Fish and Wildlife Service, Office of 
Management Authority, 4401 N. Fairfax 
Drive, Room 700, Arlington, Virginia 
22203, telephone 703/358-2104 or fax 
703/358-2281 and must be received 
within 30 days of the date of publication 
of this notice. 

Anyone requesting a hearing should 
give specific reasons why a hearing 
would be appropriate. The holding of 
such a hearing is at the discretion of the 
Director. Documents and other , 
information submitted with these 
applications are available for review, 

subject to the requirements of the 
Privacy Act and Freedom of Information 
Act, by any party who submits a written 
request for a copy of such documents to 
the following office within 30 days of 
the date of publication of this notice: 
U.S. Fish and Wildlife Service, Office of 
Management Authority, 4401 North 
Fairfax Drive, Room 700, Arlington, 
Virginia 22203. Phone: (703/358-2104); 
FAX: (703/358-2281). 
MaryEllen Amtower, 

Acting Chief, Branch Of Permits, Office of 
Management Authority. 
[FR Doc. 99-5994 Filed 3-11-99; 8:45 am] 

BILUNG CODE 4310-S5-P 

DEPARTMENT OF THE INTERIOR 

National Park Service 

Notice of Intent To Prepare an 
Environmental Impact Statement for 
the Maurice National Scenic and 
Recreational River Comprehensive 
Management Plan 

agency: National Park Service, DOI. 
ACTION: Notice of intent to prepare an 
environmental impact statement. 

SUMMARY: This notice announces the 
intent to prepare an Environmental 
Impact Statement for the further 
development of a Comprehensive 
Management Plan for the Maurice 
National Scenic and Recreational River 
in New Jersey. 

Upon completion of an 
Environmental Assessment, a further 
determination was made based on 
Nationed Park Service policy that an 
Environmental Impact Statement should 
be prepared to address National 
Environmental Policy Act requirements 
for further development of the 
Comprehensive Management Plan. The 
public provided information on scoping, 
issue identification, and visioning 
diu-ing the study phase of the Maurice 
River, during the development of Local 
River Management Plans for the 
Maurice River and an Ecotourism Plan 
for the region, as well as through the 
interpretive concept planning process. 

The National Park Service is 
accepting comments from the public on 
scoping and issue identification. 
Anyone with comments should contact 
Mary Vavra, National Park Service 
Program Manager, by letter or 
telephone. 
FOR FURTHER INFORMATION CONTACT: 

Mary Vavra, Program Manager, National 
Park Service, Philadelphia Support 
Office, 200 Chestnut Street, 3rd Floor, 
Philadelphia, PA 19106, (215) 597- 
9175. 
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Dated: March 3,1999. 

Warren D. Beach, 
Acting Regional Director, Northeast Region, 
National Park Service 
[FR Doc. 99-6102 Filed 3-11-99; 8:45 am] 

BILLING CODE 4310-70-M 

DEPARTMENT OF THE INTERIOR 

National Park Service 

Notice of Inventory Completion for 
Native American Human Remains, 
Associated Funerary Objects, and 
Unassociated Funerary Objects in the 
Possession of the National Park 
Service, Chaco Culture National 
Historical Park, Nageezi, NM 

agency: National Park Service 
action: Notice 

Notice is hereby given in accordance 
with provisions of the Native American 
Graves Protection and Repatriation Act 
(NAGPRA), 43 CFR 10.9, of the 
completion of an inventory of human 
remains, associated funerary objects, 
and unassociated funerary objects in the 
possession and control of the National 
Park Service, Chaco Culture National 
Historical Park, Nageezi, NM. 

A detailed assessment of the human 
remains, associated funerary objects, 
and imassociated funerary objects was 
made by National Park Service 
professional staff in consultation with 
representatives of the Hopi Tribe of 
Arizona; Navajo Nation of Arizona, New 
Mexico, and Utah; Pueblo of Acoma; 
Pueblo of Cochiti, New Mexico; Pueblo 
of Isleta, New Mexico; Pueblo of Jemez, 
New Mexico; Pueblo of Lagima, New 
Mexico; Pueblo of Nambe, New Mexico; 
Pueblo of Picuris, New Mexico; Pueblo 
of Pojoaque, New Mexico; Pueblo of San 
Felipe, New Mexico; Pueblo of San 
Juan, New Mexico; Pueblo of Sandia, 
New Mexico; Pueblo of Santa Ana, New 
Mexico; Pueblo of Taos, New Mexico; 
Pueblo of Tesuque, New Mexico; Pueblo 
of Zia, New Mexico; Southern Ute 
Indian Tribe of the Southern Ute 
Reservation, Colorado; Ute Mountain 
Tribe of the Ute Mountain Reservation, 
Colorado, New Mexico, and Utah; and 
the Zuni Tribe of the Zuni Reservation, 
New Mexico. The Jicarilla Apache Tribe 
of the Jicarilla Apache Indian 
Reservation, New Mexico; Pueblo of San 
Ildefonso, New Mexico; Pueblo of Santa 
Clara, New Mexico; Pueblo of Santo 
Domingo, New Mexico; and Ysleta Del 
Sur Pueblo of Texas were invited to 
consult, but did not participate. 

In 1956, human remains representing 
one individual were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at Kin 

Ya’a (29Mc 108), a site within park 
boundaries. No known individual was 
identified. The eleven associated 
funerary objects include four textile 
fi-agments, two wooden artifacts, four 
yucca cords, and one pottery bowl. 

On the basis of archeological context, 
architecture, ceramics, and 
dendrochronology, this site and the 
human remains are dated to Pueblo III 
(A.D. 1100-1300). 

In 1967, human remains representing 
one individual were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at Pueblo 
Pintado (29Mc 166), a site within park 
boundaries. No known individual was 
identified. No funerary objects are 
associated with this individual. 

On the basis of eircheological context, 
diagnostic artifacts, and 
dendrochronology samples, the major 
occupation of the site and these human 
remains have been dated to Pueblo II- 
Pueblo III (A.D. 900-1300). 

In 1971, human remains representing 
one individual were recovered from the 
surface during a legally authorized 
National Park Service archeological 
siu^ey of 29SJ 178, a site within park 
boundaries. This site was not excavated. 
No known individual was identified. No 
associated funerary objects were 
present. 

No field notes are associated with 
these human remains. There was 
evidence of Archaic occupation, and 
Basketmaker III and Pueblo II ceramics 
were present at the site. On this basis, 
these human remains may date to any 
of these periods (pre A.D. 1; A.D. 500- 
700; 900-1100). 

In 1973, human remains representing 
14 individuals were recovered during 
legally authorized National Park Service 
excavations at 29SJ 299, a site within 
park boundaries. No known individuals 
were identified. One individual was 
accompanied by eight small dog bones. 

The site and human remains are dated 
to Basketmaker Ill-Pueblo III (A.D. 500- 
1300) on the basis of archeological 
context and ceramics. 

In 1972, human remains representing 
one individual were recovered from the 
surface during a legally authorized 
National Park Service archeological 
survey of 29SJ 352, a site within park 
boundaries. No known individual was 
identified. No associated funerary 
objects were present. 

Based on archeological context, 
architecture, and ceramics, this site and 
human remains are dated to Pueblo III 
(A.D. 1100-1300). 

Between 1976 and 1979, human 
remains representing 21 individuals 
were recovered during legally 
authorized National Park Service 

excavations at Pueblo Alto (29SJ 389), a 
site within park boundaries. No known 
individuals were identified. The four 
associated funerary objects are chipped 
stone flakes. 

The site and the human remains date 
to A.D. 900-1300 on the basis of 
archeological context, diagnostic 
artifacts, dendrochronology and 
archaeomagnetic dating. 

In 1979, human remains representing 
one individual were recovered dming a 
legally authorized National Park Service 
archeological investigation undertaken 
prior to the backfilling of Una Vida 
(29SJ 391), a site within park 
boundaries. No known individual was 
identified. No associated funerary 
objects were present. 

Una Vida and these human remains 
are dated to Pueblo II-Early Pueblo III 
(A.D. 900-1150) on the basis of 
archeological context and 
dendrochronology. 

In 1983, human remains representing 
one individual were recovered during a 
legally authorized National Park Service 
archeological investigation undertaken 
as part of an historic structures report of 
Kin Nahasbas (29SJ 392), a site within 
park boundaries. On the surface of an 
anthill, a partial human tooth 
representing a single individual was 
recovered from a collection of 
prehistoric chipped stone flakes. No 
known individual was identified. No 
associated funerary objects were 
present. 

On the basis of diagnostic artifacts 
recovered from the Kin Nahasbas, the 
human remains may date to Late Pueblo 
II (A.D. 1000-1100). 

In 1951, human remains representing 
eight individuals were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at Kin 
Kletso (29SJ 393), a site within park 
boundaries. No known individuals were 
identified. The six associated funerary 
objects are pottery bowls. 

Kin Kletso and these human remains 
are dated by archeological context, 
architecture, dendrochronology, and 
ceramics to Pueblo III (A.D. 1100-1300). 

In 1950, human remains representing 
three individuals were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at Be 50 
(29SJ 394), a site within park 
boundaries. No known individuals were 
identified. No associated funerary 
objects were present. 

On the basis of archeological context, 
architectme, and ceramics, this site and 
the human remains date to Pueblo II- 
Early Pueblo III (A.D. 900-1150). 

In 1940, human remains representing 
seven individuals were recovered 
during legally authorized excavations 
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conducted by the University of New 
Mexico at 29SJ 396 (Be 53), a site within 
park boundaries. No known individuals 
were identified. No associated funerary 
objects were present. 

On the basis of archeological context, 
architecture, and ceramics, this site and 
the human remains date to Late Pueblo 
II-Early Pueblo III (A.D. 1000-1150). 

In 1950, hmnan remains representing 
43 individuals were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at 29SJ 
399 (Be 59), a site within park 
boundaries. No known individuals were 
identified. Chaco Culture NHP currently 
has in its possession human remains 
representing 26 of the 43 individuals 
originally recovered from Be 59. 
Additionally, Chaco Culture NHP 
possesses 52 of the 55 originally 
recovered associated funerary objects 
from Be 59, including 13 pottery bowls 
and bowl fragments, ten pitchers, two 
jars, three ladle fragments, eleven 
sherds, seven mineral artifacts, two 
stone artifacts, one bone artifact, one jet 
and shell bead necklace, and two effigy 
vessel fragments. Three bowl fragments 
are missing. 

On the basis of archeological context, 
ceramics, and architecture, this site, and 
these human remains are dated to 
Pueblo II-Early Pueblo HI (A.D. 900- 
1150). 

In 1973, hirnian remains representing 
six individuals were recovered dmring 
legally authorized National Park Service 
excavations at 29SJ 423, a site within 
park bmmdaries. No known individuals 
were identified. A single bmial 
contained two associated funerary 
objects, which included a hlack-on- 
white bowl and a slate bead. 

On the basis of archeological context 
and ceramics, the burial containing 
associated funerary objects is dated to 
Pueblo in. The human remains with no 
funerary objects have been dated to 
Basketmaker III (A.D.500-700) on the 
basis of archeological context, 
dendrochronology, ceramics, and 
architecture. 

In 1967, human remains representing 
one individual were recovered during 
legally authorized National Park Service 
salvage excavations at Gallo Cliff 
Dwelling (29SJ 540), a site within park 
boundciries. No known individual was 
identified. No associated funerary 
objects were present. 

Gallo Cliff Dwelling and the human 
remains are dated to Pueblo III (A.D. 
1100-1300) on the basis of archeological 
context, ceramics, and architecture. 

In 1972, human remains representing 
two individuals were recovered from 
the surface during a legally authorized 
National Park Service archeological 

siu^ey of 29SJ 563, a site within park 
boundaries. No known individuals were 
identified. The 15 associated funerary 
objects include three fragments of a 
basketry pillow, three textile fragments, 
one sandal fragment, one sherd, three 
matting fragments, one cordage segment, 
one com cob and two pieces of 
unidentified vegetal material. 

Based on archeological context and 
ceramics, this site and these hmnan 
remains are dated to Puehlo I-Early 
Pueblo III (A.D. 700-1150). 

In 1958, human remains representing 
two individuals were recovered during 
legally authorized National Park Service 
min stabilization excavations at 29SJ 
589, a site within park boundaries. No 
known individuals were identified. The 
two associated funerary objects include 
one pottery bowl and one sherd. 

On the basis of archeological context, 
ceramics, and archaeomagnetic samples, 
the site have been dated to Late Pueblo 
m (A.D. 1150-1300). 

In 1980-1982, human remains 
representing 13 individuals were 
recovered during legally authorized 
National Park Service mitigation 
trenching excavations prior to road 
constmetion at 29SJ 597, a site within 
park boundaries. No known individuals 
were identified. The 47 funerary objects 
include one pottery cormgated jar, one 
botanical specimen inside the pitcher, 
44 sherds, and one piece of matting. 

On the basis of archeological context 
and ceramics, this site and these human 
remains are dated to Pueblo III (A.D. 
1100-1300). 

In 1939, hmnan remains representing 
12 individuals were recovered during 
legally authorized National Park Service 
salvage excavations in preparation for 
the constmetion of a Civil Conservation 
Corps camp at 29SJ 625 (Three-C Site), 
a site within park boundaries. No 
known individuals were identified. 
Eight associated funerary objects were 
present and include fom pottery bowls, 
three jars, and one pitcher. 

The Three-C Site has been dated by 
archeological context, ceramics, and 
architecture to mid-Pueblo I-Early 
Pueblo II (A.D. 800-1000). 

In 1982, hmnan remains representing 
eight individuals were recovered during 
legally authorized National Park Service 
excavations at 29SJ 626, a site within 
park boundaries. No known individuals 
were identified. The 36 associated 
funerary objects include one pottery 
bowl, one pitcher, one metate fragment, 
one effigy vessel, 30 sherds, and three 
chipped stone. 

Based on archeological context, 
ceramics, and architecture, this .':ite and 
these hmnan remains are dated to 
Pueblo II (A.D. 900-1100). 

In 1974 and 1975, human remains 
representing 25 individuals were 
recovered during legally authorized 
National Park Service excavations at 
29SJ 627, a site within park bovmdaries. 
No known individuals were identified. 
The 186 associated funerary objects 
include five pottery bowls, one pitcher, 
one miniatmre jar, one ladle fragment, 
110 sherds, eleven projectile points, 28 
chipped stone, two lithic specimens, ten 
mineral specimens, one turquoise piece, 
one hone artifact, six concretions, four 
manos, one ground stone, two 
hammerstones, and two burial matting 
fr^ments. 

On the basis of archeological context, 
ceramics, and archaeomagnetic samples, 
these human remains and associated 
funerary objects are dated to the Late 
Pueblo II period (A.D. 1000-1100). 

In 1973, human remains representing 
eight individuals were recovered during 
legally authorized National Park Service 
excavations at 29SJ 628, a site within 
park boundaries. No known individuals 
were identified. No funerary objects 
were present. 

On the basis of archeological context, 
architecture, and archaeomagnetic 
samples, this site and these hiunan 
remains have been dated to Basketmaker 
m-Pueblo I (A.D. 500-900). 

In 1975 and 1976, hmnan remains 
representing 14 individuals were 
recovered during legally authorized 
National Park Service excavations at 
29SJ 629, a site within park boundaries. 
No known individuals were identified. 
The 38 associated funerary objects 
include one selenite specimen, 19 
chipped stone, and 18 sherds. 

Based on archeological context, 
ceramics, architecture, and a variety of 
chronometric samples, this site and 
these human remains are dated to Late 
Pueblo I-mid Pueblo III (A.D. 875-1200). 

In 1975, human remains representing 
one individual were recovered during 
legally authorized National Park Service 
test excavations at 29SJ 630, a site 
within park boundaries. No known 
individual was identified. No associated 
funerary objects were present. 

The site of 29SJ 630 and these human 
remains are dated to Late Pueblo 11- 
Pueblo III (A.D. 1000-1300) on the basis 
of archeological context, ceramics, and 
architecture. 

In 1978, human remains representing 
28 individuals were recovered during 
legally authorized National Park Service 
test excavations that were conducted as 
part of an evaluation of remote sensing 
technique at 29SJ 633, a site within park 
bmmdaries. No known individuals were 
identified. The 51 associated funerary 
objects include four bmial slabs, one 
pottery bowl fragment, 28 sherds, three 
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ladle fragments, one com cob fragment, 
fom- chipped stone, three ground stone, 
one bone artifact, one mineral specimen, 
one turquoise fragment, two twine 
fragments, one mushroom cap, and 
bones from one hawk. 

This site and the human remains are 
dated to Late Pueblo Il-Early Pueblo III 
(A.D. 1000-1150) on the basis of 
archeological context, archaeomagnetic 
samples, and ceramics. 

In 1973, human remains representing 
one individual were recovered from a 
kiva during legcdly authorized National 
Park Service excavations at 29SJ 721, a 
site within park boundaries. No known 
individual was identified. No associated 
funerary objects were present. 

The lava and the human remains are 
dated to Pueblo III (A.D. 1100-1300) 
based on archeological context, ceramic, 
and architecture. 

In 1964, human remains representing 
two individuals were recovered during 
legally authorized National Park Service 
salvage excavations at 29SJ 827, a site 
within park boimdaries. No known 
individuals were identified. The four 
associated funerary objects include two 
pottery bowls, one pitcher, and one jar. 

On the basis of archeological context 
and ceramics, these human remains are 
dated to Late Pueblo II-Ecirly Pueblo III 
(A.D. 1000-1150). 

In 1976, human remains representing 
three individuals were recovered from 
an Archaic midden dining legally 
authorized National Park Service 
excavations at Atlatl Cave {29SJ 1156), 
a site within park boundaries. No 
known individuals were identified. No 
associated funerary objects were 
present. 

On the basis of archeological context 
and radiocarbon dating, the midden and 
these human remains are dated to the 
Archaic period (2900 B.C.-A.D. 1). 

In 1976, human remains representing 
« one individual were recovered during 

legally authorized National Park Service 
excavations at Sleeping Dune (29SJ 
1157), a site within park boundaries. No 
known individual was identified. No 
associated funerary objects were 
present. 

Sleeping Dune consists of an 
extended hearth area and two dunes 
with cultural material and is interpreted 
as an early campsite contemporaneous 
with Atlatl Cave. The human remains 
cannot be directly dated, but Sleeping 
Dune has been radiocarbon-dated to the 
Archaic and Basketmaker periods (2900 
B.C.-A.D. 500). 

In 1972, human remains representing 
one individual were recovered during a 
legally authorized National Park Service 
archeological survey of 29SJ 1242, a site 
within park boimdaries. No known 

individual was identified. No associated 
funerary objects were present. 

Based on surface ceramics, this site 
and the human remains are dated to 
Pueblo I-Early Pueblo II (A.D. 700-1000). 

In 1972, human remains representing 
one individual were recovered from the 
surface during a legally authorized 
National Park Service archeological 
survey of 29SJ 1272, a site within park 
boundaries. No known individual was 
identified. No associated funerary 
objects were present. 

Based on surface ceramics and 
architecture, this site and the human 
remains are dated to Pueblo Il-Pueblo III 
(A.D. 900-1300). 

In 1974, human remains representing 
12 individuals were recovered during 
legally authorized National Park Service 
excavations at 29SJ 1360, a site within 
park boundaries. No known individuals 
were identified. The nine funerary 
objects include one bead necklace, one 
matting fragment, two grinding slabs, 
two projectile points, one sherd, one 
adobe impression, and the remains of 
one dog. 

On the basis of archeological context, 
diagnostic artifacts recovered from the 
site, as well as architecture and 
archeomagnetic dating, the site and 
human remains are dated to the Pueblo 
II period (A.D. 900-1100). 

In 1972, human remains representing 
one individual were recovered during a 
legally authorized National Park Service 
archeological survey of 29SJ 1396, a site 
within park boundaries. No known 
individual was identified. The 24 
associated funerary objects include 23 
sherds and one shell bead. 

Based on the archeological context 
and ceramics, this site and the human 
remains are dated to Pueblo II-Early 
Pueblo III (A.D. 900-1150). 

In 1966, human remains representing 
one individual were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at Kin 
Bineola (29SJ 1580), a site within park 
boundaries. No known individual was 
identified. No associated funerary 
objects were present. 

On the basis of archeological context, 
ceramics, and architecture, this site and 
the human remains are dated to Pueblo 
Il-Pueblo m (A.D. 900-1300). 

In 1972, human remains representing 
one individual were recovered from 
under a boulder overhang on the talus 
slope in front of a rockshelter (site 29SJ 
1629) during a legally authorized 
National Park Service archeological 
survey within park boundaries. No 
known individual was identified. The 
five associated funerary objects include 
one pottery ladle fragment, one canteen. 
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two cordage fragments, and one matting 
fragment. 

Based on the archeological context 
and ceramics, this site and the human 
remains are dated to Pueblo II (A.D. 900- 
1100). 

In 1967, human remains representing 
one individual were recovered during 
legally authorized National Park Service 
salvage excavations of the eastern 
segment of Half House (29SJ 1657), a 
site within park boundaries. No known 
individual was identified. No associated 
funerary objects were present. 

The eastern segment of Half House 
and the human remains have been dated 
to Basketmaker III (A.D. 500-700), based 
on archeological context, architecture, 
and ceramics. 

In 1960, human remains representing 
eight individuals were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at Lizard 
House (29SJ 1912), a site within park 
boundaries. No known individuals were 
identified. No associated funerary 
objects were present. 

On the basis of archeological context, 
architecture, ceramics, and 
dendrochronology this site and the eight 
individuals have been dated to Late 
Pueblo II-Early Pueblo III (A.D. 1000- 
1150). 

In 1950, human remains representing 
one individual were recovered during 
legally authorized ruin stabilization 
excavations by the National Park 
Service at Chetro Ketl (29SJ 1928), a site 
within park boundaries. No known 
individual was identified. No associated 
funerary objects were present. 

This site and these human remains 
are dated to Pueblo Il-Pueblo III (A.D. 
900-1300) on the basis of ceramics, 
architecture, and dendrochronology. 

In 1933, human remains representing 
one individual were recovered during 
legally authorized University of New 
Mexico excavations at Talus Unit 1 
(29SJ 1930), a site within park 
boundaries. No known individual was 
identified. The ten associated funerary 
objects include eight sherds, one pottery 
bowl fragment, and one faunal 
specimen. 

On the basis of archeological context, 
architecture, and dendrochronology. 
Talus Unit 1 and these human remains 
are dated to Late Pueblo Il-Pueblo III 
(A.D. 1000-1300). 

In 1959, human remcdns representing 
one individual were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at Talus 
Unit 1 (29SJ 1930), a site within park 
boundaries. No known individual was 
identified. No associated funerary 
objects were present. 
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On the basis of archeological context, 
architecture, and dendrochronology. 
Talus Unit 1 and these human remains 
are dated to Late Pueblo Il-Pueblo III 
(A.D. 1000-1300). 

In 1980, human remains representing 
one individual were recovered dming 
legally authorized National Park Service 
archeological testing at Pueblo del 
Arroyo (29SJ 1947), a site within park 
boundaries. No known individual was 
identified. No associated funerary 
objects were present. 

These human remains have been 
dated to Early Pueblo III on the basis of 
archeological context, architecture, 
dendrochronology, and ceramics (A.D. 
1100-1150). 

In 1950, human remains representing 
one individual were recovered during 
legally authorized National Park Service 
ruin stabilization excavations at Pueblo 
del Arroyo (29SJ 1947), a site within 
park boundaries. No known individual 
was identified. The five associated 
funerary objects include the remains of 
two dogs, one turkey, and two 
unidentified manunals. 

This site and these human remains 
have been dated to Late Pueblo II-Early 
Pueblo III (A.D. 1000-1150) on the basis 
of archeological context, architecture, 
dendrochronology, and ceramics. 

In 1978, human remains representing 
three individuals were recovered during 
legally authorized excavations of a small 
site (SJC 265) near Kin Ya’a, a site 
within park boundaries. No known 
individuals were identified. The 16 
associated funerary objects include 15 
sherds and one chipped stone. 

Based on the archeological context 
and ceramics, this site and these hmnan 
remains are dated to Pueblo Il-Pueblo III 
(A.D. 900-1300). 

In 1933, human remains representing 
one individual were recovered during 
legally authorized NPS excavations of a 
cavity in the cliff wall behind Kin 
Kletso, a site within park boundaries. 
No known individual was identified. No 
associated funerary objects were 
present. 

On the basis of archeological context 
and ceramics, this site and the human 
remains date to Pueblo Il-Pueblo III 
(A.D. 900-1300). 

In 1966, hiunan remains representing 
three individuals were recovered from 
one or two unknown sites within park 
boundaries during the legally 
authorized National Park Service 
Wilderness Study Site Survey directed 
by National Park Service ranger George 
Buckingham. No known individuals 
were identified. The 165 associated 
funerary objects include two pottery 
bowls, 135 sherds, one ladle fragment. 

18 chipped stone, one turquoise piece, 
and eight mineral specimens. . 

The documentation for these human 
remains and associated funerary objects 
is poor, and site locations and object 
associations cannot be established. 
Based on the ceramic funerary objects, 
these human remains are dated to 
Pueblo I-Pueblo III (A.D. 700-1300). 

At some point prior to 1958, human 
remains representing three individuals 
were accessioned by Chaco Canyon 
National Monument. There is no 
information regarding how the material 
in this accession was collected or by 
whom. No known individuals were 
identified. One individual was 
accompanied by five associated funerary 
objects, which include one turquoise 
bead blank, two sherds, and two bark 
pieces. 

These human remains are believed to 
have come from burials in Chaco 
Canyon, but there is no docmnentation 
on this. The examining osteologist 
believes this individu^ dates to the 
Basketmaker period (A.D. 1-700). There 
were no associated funerary objects with 
the other two individuals, but based on 
cranial deformation, it is believed these 
human remains date to the prehistoric 
occupation of Chaco Canyon (pre-A.D. 
1300). 

In 1966, human remains representing 
one individual were discovered in the 
archaeological material on hand at 
Chaco Culture NHP. No known 
individual was identified. There were 
no associated funerary objects. 

There is no information on this single 
human molar, but it is believed to have 
come from Chaco Canyon. No date can 
be assigned to these human remains, but 
the condition and wear of the molar 
indicate it is prehistoric and most likely 
dates to the period of Chacoan 
occupation (pre-A.D. 1300). 

In 1971, human remains representing 
one individual were recovered during 
the legally authorized Chaco Canyon 
Water Control Project from an 
unspecified location in Rinconada 
Canal, a site within park boundaries. No 
known individual was identified. No 
associated funerary objects were 
present. 

Although no date can be assigned to 
these human remains, the eurcheological 
context supports the conclusion that 
these human remains are prehistoric 
emd most likely date to the Pueblo I-III 
periods (A.D. 700-1300). 

In 1978, human remains representing 
one individual were recovered by a 
visitor from the Chaco Wash, near the 
east boundary fence. No known ' 
individual was identified. No associated 
funerary objects were present. 

No date can be assigned to these 
human remains, but the condition and 
wear of the human remains indicate 
they are prehistoric and most likely date 
to the period of Chacoan occupation 
(pre-A.D. 1300). 

Prior to 1980, human remains 
representing one individual were 
recovered by NPS personnel at Chaco 
Culture NHP. No known individual was 
identified. No associated funerary 
objects were present. Although no date 
can be assigned to these human 
remains, their recovery from Chaco 
Canyon and their fragile condition 
suggest they date to the prehistoric 
occupation (pre-A.D. 1300). 

In 1982, human remains of one 
individual were discovered in a box 
retrieved from the middle of the 
Mockingbird Road, a site within park 
boundaries. No known individual was 
identified. No associated funerary 
objects were present. 

The Mockingbird Road had been used 
by the Nationad Park Service as a 
temporary storage arer tor artifacts 
collected from sites in Chaco Canyon. It 
is not known from which site these 
human remains were originally 
recovered, but it is believed that the 
human remains are from the prehistoric 
occupation of Chaco Canyon (pre- A.D. 
1300). 

In 1985, human remains representing 
two individuals recovered from an 
unknown location in Chaco Canyon 
were accessioned into the Chaco Cultiue 
NHP collection. The history of the 
recovery of these human remedns is not 
known. No known individuals were 
identified. No associated funerary 
objects were present. 

An examination of the records 
suggests these human remains are from 
the Kin Kletso (29SJ 393), a site within 
park boundcuies, excavated in 1951 
during a legally authorized National 
Park Service ruin stabilization project. 
The published report lists six bvnicds. 
Chaco Culture NHP has in its 
possessions the individuals from burials 
1, 3, 4, 5, and 6. Based on the catalog 
information and the published 
description, the two individuals in this 
accession may be from the missing Kin 
Kletso burial 2. Although no date can be 
assigned to these two individuals, they 
are believed to be from the prehistoric 
occupation of Chaco Canyon (pre- A.D. 
1300). 

In 1987, human remains representing 
three individuals were accessioned into 
the Chaco Culture NHP collection. No 
known individuals were identified. One 
individual is described as having been 
recovered from the arroyo. No 
associated funerary objects were present 
with this individual. The examining 
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osteologist identified the human 
remains firom the arroyo as prehistoric 
Chacoan (pre-A.D. 1300). The other two 
sets of human remains were described 
as being from Chaco Canyon. One of 
these individuals was accompanied by 
13 associated funerary objects, which 
include 12 sherds and one corncob 
fragment. Based on the cereunics, these 
individuals are dated to the Pueblo I-III 
period (A.D. 700-1300). 

Prior to 1988, human remains 
representing one individual were 
recovered fi’om an unknown location in 
Chaco Canyon by a Chaco Cultme NHP 
park employee or visitor. No known 
individual was identified. No associated 
funerary objects were present. Although 
no date can be assigned to these hiunan 
remains, their recovery from Chaco 
Canyon and their fi'agile condition 
suggest they date to the prehistoric 
occupation (pre-A.D. 1300). 

In 1993, human remains representing 
one individual were transferred to 
Chaco Cultme NHP from the Florida 
Bureau of Archeological Resemch in 
Tallahassee, Florida. No known 
individual was identified. No associated 
funerary objects were present. 

These human remains were originally 
donated to the St. Petersbmg Historical 
Museiim in the 1950s. The 
accompanying tag stated they were firom 
Chaco Canyon, but there is no 
information as to a specific location. 
Although no date can be assigned to 
these human remains, the examining 
paleo-osteologist in Florida concluded 
that the human remains were consistent 
with prehistoric occupants of Chaco 
Canyon (pre-A.D. 1300). 

In 1950, Chaco Culture NHP received 
a gift of two unassociated funerary 
objects, recovered during legally 
authorized excavations in 1934 by the 
University of New Mexico, from 29SJ 
1930 (Talus Unit 1) a site within park 
boundaries. The two cultmal items 
include two ceramic bowl fragments, 
which were described as being from a 
single bmial. No human remains were 
present. Although not recorded with 
any specific bmials, these cultmal items 
are consistent with the cultmal items 
associated with human remains. 

In 1950,16 imassociated funerary 
objects were recovered fi'om burials in 
three different rooms dming legally 
authorized park stabilization 
excavations at 29SJ 395 (Be 51), a site 
within park boimdaries. The 16 cultmal 
items include nine complete or peirtial 
ceramic vessels, three fragments of 
matting, and fom mineral specimens. 
No human remains were present. 
Although not recorded with any specific 
burials, these cultmal items are 

consistent with the cultural items 
associated with human remains. 

In 1966, three unassociated funereiry 
objects were recovered dming legally 
authorized excavations at 29SJ 1912 
(Lizard House), a site within park 
boundaries. The three cultur^ items 
include one bowl fragment, one axe 
head, and one projectile point. No 
human remains were present. Although 
not recorded with any specific bmials, 
these cultmal items are consistent with 
the cultmal items associated with 
human remains. 

Evidence provided by 
anthropological, archeological, 
biological, expert opinion, geographical, 
historical, kinship, linguistic, and oral 
tradition sources were considered in 
determining the cultural affiliation of 
the above listed human remains and 
associated funerary objects. 

Anthropological literatme supports 
the view of many Puebloan 
commimities that the San Juan region, 
which includes Chaco Culture NHP, 
belongs to their common ancestral 
cultmal heritage. Archeological 
evidence indicates that Puebloan people 
were in Chaco Canyon since at least the 
Basketmaker period (ca. A.D. 1) and, 
therefore, supports the affiliation of the 
above mentioned human remains and 
associated funerary objects with memy 
modem Puebloan communities. 
Continuities in architectme, ceramics, 
agricultmal practices, food-processing 
technology, and rituals fi’om Chaco 
Canyon’s prehistoric settlements, 
present-day Pueblos, and Hopi Tribe 
bolster claims of cultmal affiliation by 
these communities. Furthermore, 
anthropological research indicates that 
many Puebloan peoples have additional 
bases for claiming cultmal affiliation 
with the ancient residents of Chaco 
Canyon due to clan migrations, 
intermarriage, and the regrouping of 
commimities over time. Linguistic 
evidence also suggests that modem 
Keresan speakers (Pueblos of Acoma, 
Cochiti, Laguna, San Felipe, Santa Ana, 
Santo Domingo, and Zia) originally 
occupied Chaco Canyon. Additionally, 
orad traditions specifically link the 
Pueblos of Acoma, Lagima, Zia, and 
Zirni, as well as the Hopi Tribe, to 
Chaco Canyon. Furthermore, the 
Pueblos of Cochiti, Isleta, San Felipe, 
Santa Ana, and Santo Domingo have 
oral traditions that refer to “White 
House” as an ancestral place. Some 
anthropologists maintain that White 
House was located in Chaco Canyon. 
Tribal cultmal specialists offered expert 
opinion to support the cultmal 
affiliation of the Pueblos of Acoma, 
Cochiti, Isleta, Laguna, Nambe, Pictmis, 
Poaque, San Felipe, San Juan, Sandia, 

Santa Ana, Taos, Tesuque, Zia and 
Zuni, and the Hopi the Tribe, to Chaco 
Canyon. Similar expert testimony 
provided by the Jicarilla Apache Tribe, 
Pueblo of Jemez, and the Ysleta Del Sm 
Pueblo indicated that these three 
communities me not cultmally affiliated 
with Chaco Canyon. 

In addition to the above listed Pueblos 
and the Hopi Tribe, the Navajo Nation 
was found to be cultmally affiliated 
with the ancient residents of Chaco 
Canyon based upon similar somces of 
evidence. Anthropological somces 
indicate extensive intermarriage 
between Navajo and Puebloan peoples 
occurred, and that the Navajo have 
traditional ties to the natmal and 
cultmal resomces of Chaco Canyon. 
Additionally, Pueblo cultmcd traits have 
been incorporated into Navajo 
cosmogony, ritual, and secular 
practices. Historical evidence places the 
Navajo occupation of Chaco Canyon to 
at least the early 1700s until 1947. It is 
also known that after the Pueblo revolt 
of 1680, refugees from the Pueblos of 
Jemez, Santa Clara, San Felipe, San 
Ildefonso, Cochiti, and Zuni joined the 
Navajo and were incorporated into their 
clan system. Dming the same period, 
the Hopi of Awatovi joined the Navajo 
in the Chinle area. Geographically, 
Chaco Canyon is within the fom sacred 
mountains that define Dinetah territory, 
and within the area of Navajo aboriginal 
use lands established by the Indian 
Claims Commission. Oral traditions also 
link the Navajo to sites within Chaco 
Canyon such as Fajada Butte, Pueblo 
Alto, Pueblo Bonito, and Wijiji, as well 
as to the Chacoan sites of Kin Ya’a and 
Aztec. Finally, Navajo cultmal 
specialists have also provided expert 
opinion afiirming their cultmal ties to 
Chaco Canyon. Navajo oral traditions 
link the Navajo people to sites within 
Chaco Canyon, and stories describe 
their ancestors interacting with the 
“Great Gambler” in Chaco Canyon when 
Puebloan people occupied the area. 

Based on the above mentioned 
information, officials of the National 
Park Service have determined that, 
pmsuant to 43 CFR 10.2 (d)(1), the 
human remains listed above represent 
the physiced remains of at least 265 
individuals of Native American 
ancestry. National Park Service officials 
have also determined that, pmsuant to 
43 CFR 10.2 (d)(2), the 722 items listed 
above are reasonably believed to have 
been placed with or near individual 
human remains at the time of death or 
later as part of the death rite or 
ceremony. Chaco Cultme NHP 
possesses 265 individual human 
remains out of the 282 originally 
cataloged into the collection. Of the 725 
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associated funerary objects cataloged 
into the penk’s collection, Chaco Culture 
NHP currently possesses 722. National 
Park Service officials further determined 
that, piu-suemt to 43 CFR 10.2 (d)(2)(ii), 
21 of the objects listed above are 
reasonably believed to have been placed 
with or near individual human remains 
at the time of death or later as part of 
the death rite or ceremony and are 
believed, by a preponderance of the 
evidence, to have been removed from a 
specific burial site of a Native American 
individual. Lastly, officials of the 
National Park Service have determined 
that, pursuant to 43 CFR 10.2 (e), there 
is a relationship of shared group 
identity which can be reasonably traced 
between these Native American human 
remains, associated funerary objects, 
and imassociated funerary objects and 
the Hopi Tribe of Arizona; Navajo 
Nation of Arizona, New Mexico, and 
Utah; Pueblo of Acoma, New Mexico; 
Pueblo of Cochiti, New Mexico; Pueblo 
of Isleta, New Mexico; Pueblo of 
Laguna, New Mexico; Pueblo of Nambe, 
New Mexico; Pueblo of Picmis, New 
Mexico; Pueblo of Pojoaque, New 
Mexico; Pueblo of San Felipe, New 
Mexico; Pueblo of San Ildefonso, New 
Mexico; Pueblo of San Juan, New 
Mexico; Pueblo of Sandia, New Mexico; 
Pueblo of Santa Ana, New Mexico; 
Pueblo of Santa Clara, New Mexico; 
Pueblo of Santo Domingo, New Mexico; 
Pueblo of Taos, New Mexico; Pueblo of 
Tesuque, New Mexico; Pueblo of Zia, 
New Mexico; and the Zxmi Tribe of Zuni 
Reservation, New Mexico. 

This notice has been sent to officials 
of the Hopi Tribe of Arizona; Jicarilla 
Apache Tribe of the Jicarilla Apache 
Indian Reservation, New Mexico; 
Navajo Nation of Arizona, New Mexico, 
and Utah; Pueblo of Acoma, New 
Mexico; Pueblo of Cochiti, New Mexico; 
Pueblo of Isleta, New Mexico; Pueblo of 
Jemez, New Mexico; Pueblo of Laguna, 
New Mexico; Pueblo of Nambe, New 
Mexico; Pueblo of Picuris, New Mexico; 
Pueblo of Pojoaque, New Mexico; 
Pueblo of San Felipe, New Mexico; 
Pueblo of San Ildefonso, New Mexico; 
Pueblo of San Juan, New Mexico; 
Pueblo of Sandia, New Mexico; Pueblo 
of Santa Ana, New Mexico; Pueblo of 
Santa Clara, New Mexico; Pueblo of 
Santo Domingo, New Mexico; Pueblo of 
Taos, New Mexico; Pueblo of Tesuque, 
New Mexico; Pueblo of Zia; Southern 
Ute Indian Tribe of the Southern Ute 
Reservation, Colorado; Ute Moimtain 
Tribe of the Ute Mountain Reservation, 
Colorado, New Mexico, and Utah; Ysleta 
del Sur Pueblo of Texas; and the Zuni 
Tribe of the Zimi Reservation, New 
Mexico. Representatives of any other 

Indian tribe that believes itself to be 
culturally affiliated with these human 
remains, associated funerary objects, 
and unassociated funerary objects 
should contact Mr. C.T. Wilson, 
Superintendent, Chaco Culture National 
Historical Park, P.O. Box 220, Nageezi, 
NM 87037-0220; telephone: (505) 786- 
7014, before April 12,1999. 
Repatriation of the hiunan remains, 
associated funerary objects, and 
unassociated funerary objects to the 
Hopi Tribe of Arizona; Navajo Nation of 
Arizona, New Mexico, and Utah; Pueblo 
of Acoma, New Mexico; Pueblo of 
Cochiti, New Mexico; Pueblo of Isleta, 
New Mexico; Pueblo of Laguna, New 
Mexico; Pueblo of Nambe, New Mexico; 
Pueblo of Picuris, New Mexico; Pueblo 
of Pojoaque, New Mexico; Pueblo of San 
Felipe, New Mexico; Pueblo of San 
Ildefonso, New Mexico; Pueblo of San 
Juan, New Mexico; Pueblo of Sandia, 
New Mexico; Pueblo of Santa Ana, New 
Mexico; Pueblo of Santa Clara, New 
Mexico; Pueblo of Santo Domingo, New 
Mexico; Pueblo of Taos, New Mexico; 
Pueblo of Tesuque, New Mexico; Pueblo 
of Zia, New Mexico; and the Zimi Trihe 
of the Zimi Reservation, New Mexico 
may begin after that date if no 
additional claimants come forward. 
Dated: March 8,1999. 

Francis P. McManamon, 

Departmental Consulting Archeologist, 

Manager, Archeology and Ethnography 
Program. 

[FR Doc. 99-6111 Filed 3-11-99; 8:45 am] 
BILUNG CODE 4310-70-F 

DEPARTMENT OF THE INTERIOR 

National Park Service 

Notice of Inventory Completion for 
Native American Human Remains and 
Associated Funerary Objects in the 
Possession of the Kansas State 
Historicai Society, Topeka, KS 

agency: National Park Service 

action: Notice 

Notice is hereby given in accordance 
with provisions of the Native American 
Graves Protection and Repatriation Act 
(NAGPRA), 43 CFR 10.9, of the 
completion of an inventory of human 
remains and associated funerary objects 
in the possession of the Kansas State 
Historical Society, Topeka, KS. 

A detailed assessment of the human 
remains was made by Kansas State 
Historical Society (KSHS) professional 
staff in consultation with 
representatives of the Wichita and 
Affiliated Tribes. 

In 1959, human remains representing 
one individual were excavated from the 
Anthony site (14HP1, or Dow 
Mandeville site). Harper County, KS by 
University of Kansas archeologist James 
Chism. At some time dming the 1960s, 
these human remains were transferred 
from the University of Kansas to KSHS. 
No known individual was identified. No 
associated funerary objects are present. 

At an unknown date, hiunan remains 
representing one individual were 
removed fi:om the Anthony site (14HP1, 
or Dow Mandeville site). Harper County, 
KS reportedly following their exposiue 
during road construction hy Sydney 
Large, who donated the hiunan remains 
to KSHS in 1988. No known individual 
was identified. The seven associated 
funerary objects are pottery sherds. 

Based on the estimated age of the 
human remains; and their osteological 
identification as Mongoloid, both 
individucds have been identified as 
Native American. Based on material 
culture and geographic location, the 
Anthony site has been identified as a 
Bluff Creek complex occupation dating 
ft-om c, 1020 A.D. Based on temporal 
position, geographic location, and the 
general character of material culture, the 
Bluff Creek complex has been identified 
as possibly being ancestral to the 
Wichita tribe. 

In 1969, human remains representing 
one individual were recovered from site 
14BA401, Barber County, KS during 
excavations conducted by KSHS 
archeologists. No known individual was 
identified. The eight associated funerary 
objects include ceramics, a catlinite 
pipe fi'agment, bison bone, turtle shell, 
and a mollusc shell. 

Based on the archeological context 
and associated funerary objects, this 
individual has been identified as Native 
American. Based on material culture, 
site 14BA401 has been identified as a 
Pratt Complex occupation dating to the 
late precontact period. Based on 
temporal position; geographic location; 
emd the general character of material 
culture, particularly the use of grass 
houses, ffie Pratt Complex has been 
identified as possibly being ancestral to 
the Wichita tribe. 

In 1967, human remains representing 
two individuals were recovered from 
site 14HP5 in Harper County, KS by 
KSHS archeologists following the 
exposure of the remains due to 
roadwork. No known individuals were 
identified. The 37 associated funerary 
objects include shell disc beads and one 
piece of ocher. 

Based on archeological context, burial 
location, and associated funerary 
objects, these individuals have been 
identified as Native American. Based on 
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material culture, site 14HP5 has been 
identified as a Bluff Creek Complex 
occupation dating from ca. 1020 A.D. 
Based on temporal position, geographic 
location, and the general character of 
material culture, the Bluff Creek 
Complex has been identified as possibly 
being ancestral to the Wichita tribe. 

During the 1960s, human remains 
representing one individual fi'om the 
Saxman site {14RC301), Rice County, KS 
were donated to KSHS by Ralph Thode, 
who reportedly removed the remains 
fi-om the site’s surface. No known 
individual was identified. No associated 
funerary objects are present. 

Based on the reported association of 
these remains with the Saxman site, this 
individual has been identified as Native 
American. Based on material culture, 
the Saxman site has been identified as 
a village occupation of the Little River 
Focus of the Great Bend Aspect (1400- 
1600 A.D). Based on temporal position, 
geographic location, material culture, 
radiocarbon dates, and historic 
documents originating with the 
Coronado expedition of 1541, the Little 
River Focus is considered to be a proto- 
historic manifestation of the present-day 
Wichita tribe. 

In 1934, human remains representing 
one individual from the Paint Creek site 
(14MP1) were excavated by Nebraska 
State Historical Society personnel. In 
1987, these human remains were 
transferred ft'om the Nebraska State 
Historical Society to the KSHS. No 
known individual was identified. No 
associated funerary objects are present. 

Based on the archeological context of 
the human remains, this individual has 
been identified as Native American. 
Based on material culture, the Paint 
Creek site has been identified as a 
village occupation of the Little River 
Focus of the Great Bend Aspect (1400- 
1600 A.D.). Based on tempored position, 
geographic location, material culture, 
radiocarbon dates, and historic 
documents originating with the 
Coronado expedition of 1541, the Little 
River Focus is considered to be a proto- 
historic manisfestation of the present- 
day Wichita tribe. 

In 1995, human remains representing 
two individuals fi-om the Coimtry Club 
site (14C03), Cowley County, KS were 
recovered during legally authorized 
excavations conducted by KSHS 
archeologists. No known individuals 
were identified. No associated funerary 
objects were present. 

Based on archeological context, these 
individuals have been identified as 
Native American. Based on material 
culture, the Country Club site has been 
identified as a village occupation of the 
Lower Walnut Focus of the Great Bend 

Aspect (1400-1700 A.D.). Based on 
temporal position, geographic location, 
material culture, radiocarbon dates, and 
historic documents originating with the 
Onate expedition of 1601, the Lower 
Walnut Focus is considered to be a 
proto-historic manifestation of the 
present-day Wichita tribe. 

In 1995, human remains representing 
two individuals from site 14C0331, 
Cowley Coimty, KS were recovered 
during legally authorized excavations 
conducted by KSHS archeologists. No 
known individuals were identified. No 
associated funerary objects were 
present. 

Based on archeological context, these 
individuals have been identified as 
Native American. Based on material 
culture and radiocarbon dates, site 
14C0331 has been identified as a village 
occupation of the Lower Walnut Focus 
of the Great Bend Aspect (1400-1700 
A.D.). Based on temporal position, 
geographic location, material culture, 
radiocarbon dates, and historic 
documents originating with the Onate 
expedition of 1601, the Great Bend 
Aspect culture is considered to be a 
proto-historic manifestation of the 
present-day Wichita tribe. 

In 1995, human remains representing 
one individual from site 14CO1509, 
Cowley County, KS were recovered 
during legally authorized excavations 
conducted by KSHS archeologists. No 
known individual was identified. No 
associated funerary objects were 
present. 

Based on archeological context, this 
individual has been identified as Native 
American. Based on material culture 
and radiocarbon dates, sit 14CO1509 
has been identified as a village 
occupation of the Lower Walnut Focus 
of the Great Bend Aspect (1400-1700 
A.D.). Based on temporal position, 
geographic location, material culture, 
radiocarbon dates, and historic 
documents originating with the Onate 
expedition of 1601, the Great Bend 
Aspect culture is considered to be a 
proto-historic manifestation of the 
present-day Wichita tribe. 

In 1995, human remains representing 
five individuals ft'om site 14C0385, 
Cowley County, KS were recovered 
dining legally authorized excavations 
conducted by KSHS archeologists. No 
known individuals were identified. No 
associated funerary objects were 
present. 

Based on archeological context, these 
individuals have been identified as 
Native American. Due to the extremely 
fragmented nature of the human 
remains from this site, the miniimiTn 

number of individuals was based on one 
individual per each storage pit for this 

village. Based on material culture and 
radiocarbon dates, site 14C0385 has 
been identified as a village occupation 
of the Lower Walnut Focus of the Great 
Bend Aspect (1400-1700 A.D.). Ba.sed on 
temporal position, geographic location, 
material culture, radiocarbon dates, and 
historic documents originating with the 
Onate expedition of 1601, the Great 
Bend Aspect culture is considered to be 
a proto-historic manifestation of the 
present-day Wichita tribe. 

In 1994, human remains representing 
two individuals ftom site 14CO501 were 
recovered during legally authorized 
excavations conducted by KSHS 
archeologists. No known individuals 
were identified. No associated funerary 
objects were present. 

Based on eircheological context, these 
individuals have been identified as 
Native American. Based on material 
culture and radiocarbon dates, site 
14CO501 has been identified as a village 
occupation of the Lower Walnut Focus 
of the Great Bend Aspect (1400-1700 
A.D.). Based on temporal position, 
geographic location, material culture, 
radiocarbon dates, and historic 
documents originating with the Onate 
expedition of 1601, the Great Bend 
Aspect culture is considered to be a 
proto-historic manifestation of the 
present-day Wichita tribe. 

Based on the above mentioned 
information, officials of the Kansas State 
Historical Society have determined that, 
pursuant to 43 CFR 10.2 (d)(1), the 
human remains listed above represent 
the physical remains of 19 individuals 
of Native American ancestry. Officials of 
the Kansas State Historical Society have 
also determined that, pursuant to 43 
CFR 10.2 (d)(2), the 52 objects listed 
above are reasonably believed to have 
been placed with or near individual 
human remains at the time of death or 
later as part of the death rite or 
ceremony. Lastly, officials of the Kansas 
State Historical Society have 
determined that, pursuant to 43 CFR 
10.2 (e), there is a relationship of shared 
group identity which can be reasonably 
traced between these Native American 
humem remains and associated funerary 
objects and the Wichita and Affiliated 
Tribes. 

This notice has been sent to officials 
of the Wichita and Affiliated Tribes. 
Representatives of any other Indian tribe 
that believes itself to be culturally 
affiliated with these human remains and 
associated funerary objects should 
contact Randall Thies, Archeologist, 
Kansas State Historical Society, 6425 
SW Sixth Avenue, Topeka, KS 66606- 
1099; telephone: (913) 272-8681, ext. 
267, before April 12,1999. Repatriation 
of the human remains and associated 
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funerary objects to the Wichita and 
Affiliated Tribes may begin after that 
date if no additional claimants come 
forward. 
Dated: March 1,1999. 
Francis P. McManamon, 
Departmental Consulting Archeologist, 
Manager, Archeology and Ethnography 
Program. 

[FR Doc. 99-6110 Filed 3-11-99; 8:45 am] 

BILLING CODE 4310-70-F 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731-TA-208 (Review)] 

Barbed Wire and Barbless Wire Strand 
From Argentina 

AGENCY: United States International 
Trade Commission. 
ACTION: Scheduling of an expedited five- 
year review concerning the antidumping 
duty order on barbed wire and barbless 
wire strand from Argentina. 

SUMMARY: The Commission hereby gives 
notice of the scheduling of an expedited 
review pursuant to section 751(c)(3) of 
the Tariff Act of 1930 (19 U.S.C. 
§ 1675(c)(3)) (the Act) to determine 
whether revocation of the antidumping 
duty order on barbed wire and barbless 
wire strand firom Argentina would be 
likely to lead to continuation or 
recurrence of material injury within a 
reasonably foreseeable time. For further 
information concerning the conduct of 
this review and rules of genered 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207). Recent 
amendments to the Rules of Practice 
and Procedure pertinent to five-year 
reviews, including the text of subpart F 
of part 207, are published at 63 F.R. 
30599, Jvme 5, 1998, and may be 
downloaded from the Commission’s 
World Wide Web site at http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE DATE: March 5,1999. 
FOR FURTHER INFORMATION CONTACT: 

Bonnie Noreen (202-205-3167), Office 
of Investigations, U.S. International 
Trade Commission, 500 E Street SW, 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202- 
205-1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202-205—2000. 
General information concerning the 

Commission may also be obtained by 
accessing its internet server (http:// 
www.usitc.gov). 
SUPPLEMENTARY INFORMATION: 

Background 

On March 5,1999, the Commission 
determined that the domestic interested 
party group response to its notice of 
institution (63 F.R. 66563, Dec. 2,1998) 
of the subject five-year review was 
adequate and that the respondent 
interested party group response was 
inadequate. The Commission did not 
find any other circumstances that would 
warrant conducting a full review.’ 
Accordingly, the Commission 
determined that it would conduct an 
expedited review pursuant to section 
751(c)(3) of the Act. 

Staff Report 

A staff report containing information 
concerning the subject matter of the 
review will be placed in the nonpublic 
record on April 2,1999, and made 
available to persons on the 
Administrative Protective Order service 
list for this review. A public version 
will be issued thereafter, pursuant to 
section 207.62(d)(4) of the 
Commission’s rules. 

Written Submissions 

As provided in section 207.62(d) of 
the Commission’s rules, interested 
parties that are parties to the review and 
that have provided individually 
adequate responses to the notice of 
institution, 2 and any party other than an 
interested party to the review may file 
written comments with the Secretary on 
what determination the Commission 
should reach in the review. Comments 
are due on or before April 7,1999, and 
may not contain new factual 
information. i\ny person that is neither 
a party to the five-year review nor an 
interested party may submit a brief 
written statement (which shall not 
contain any new factual information) 
pertinent to the review by April 7,1999. 
If comments contain business 
proprietary information (BPI), they must 
conform with the requirements of 
sections 201.6, 207.3, and 207.7 of the 
Commission’s rules. The Commission’s 
rules do not authorize filing of 

' A record of the Commissioners’ votes, the 
Commission’s statement on adequacy, and any 
individual Commissioner’s statements will be 
available from the Office of the Secretary and at the 
Commission’s web site. 

2 The Commission has found responses submitted 
by Davis Wire Corp.; Keystone Steel & Wire Co.; 
and Oklahoma Steel & Wire Co., Inc. to be 
individually adequate. Comments from other 
interested parties will not be accepted (see 19 CFR 
207.62(d)(2)). 

submissions with the Secretary by 
facsimile or electronic means. 

In accordance with sections 201.16(c) 
and 207.3 of the rules, each document 
filed by a party to the review must be 
served on all other parties to the review 
(as identified by either the public or BPI 
service list), and a certificate of service 
must be timely filed. The Secretary will 
not accept a document for filing without 
a certificate of service. 

Determination 

The Commission has determined to 
exercise its authority to extend the 
review period by up to 90 days pursuant 
to 19 U.S.C. § 1675(c)(5)(B). 

Authority 

This review is being conducted under 
authority of title VTI of the Tariff Act of 
1930; this notice is published pursuant 
to section 207.62 of the Commission’s 
rules. 

By order of the Commission. 
Issued: March 9,1999. 

Donna R. Koehnke, 

Secretary. 

[FR Doc. 99-6157 Filed 3-11-99; 8:45 am] 

BILUNG CODE 7020-02-P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731-TA-326 (Review)] 

Frozen Concentrated Orange Juice 
From Brazil 

AGENCY: United States International 
Trade Commission. 
ACTION: Scheduling of an expedited five- 
year review concerning the antidumping 
duty order on frozen concentrated 
orange juice from Brazil. 

SUMMARY: The Conunission' hereby 
gives notice of tbe scheduling of an 
expedited review pursuant to section 
751(c)(3) of the Tariff Act of 1930 (19 
U.S.C. § 1675(c)(3)) (the Act) to 
determine whether revocation of the 
antidumping duty order on frozen 
concentrated orange juice from Brazil 
would be likely to lead to continuation 
or recurrence of material injury within 
a reasonably foreseeable time. For 
further information concerning the 
conduct of this review and rules of 
general application, consult the 
Commission’s Rules of Practice and 
Procedure, part 201, subparts A through 
E (19 CFR part 201), and part 207, 
subparts A, D, E, and F (19 CFR part 
207). Recent amendments to the Rules 
of Practice and Procedure pertinent to 

> Chairman Bragg is not participating in this 
review. 
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five-year reviews, including the text of 
subpart F of part 207, are published at 
63 F.R. 30599, Jime 5,1998, and may be 
downloaded from the Commission’s 
World Wide Web site at http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE DATE: March 5,1999. 

FOR FURTHER INFORMATION CONTACT: 

Bonnie Noreen (202-205-3167), Office 
of Investigations, U.S. International 
Trade Commission, 500 E Street SW, 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202- 
205-1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202-205-2000. 
General information concerning the 
Commission may also be obtained by 
accessing its internet server (http:// 
www.usitc.gov). 

SUPPLEMENTARY INFORMATION: 

Background 

On March 5,1999, the Commission 
determined that the domestic interested 
party group response to its notice of 
institution (63 F.R. 66572, Dec. 2,1998) 
of the subject five-year review was 
adequate.2 The Commission also 
determined that the respondent 
interested party group response was 
inadequate. The Commission did not 
find any other circumstances that would 
warrant conducting a full review.^ 
Accordingly, the Commission 
determined that it would conduct an 
expedited review pursuant to section 
751(c)(3) of the Act. 

Staff Report 

A staff report containing information 
concerning the subject matter of the 
review will be placed in the nonpublic 
record on April 16, 1999, and made 
available to persons on the 
Administrative Protective Order service 
list for this review. A public version 
will be issued thereafter, pursuant to 
section 207.62(d)(4) of the 
Commission’s rules. 

Written Submissions 

As provided in section 207.62(d) of 
the Commission’s rules, interested 
parties that are parties to the review and 
that have provided individually 
adequate responses to the notice of 

2 Commissioner Crawford dissenting. 
* A record of the Commissioners’ votes, the 

Commission’s statement on adequacy, and any 
individual Commissioner’s .statements will be 
available from the Office of the Secretary and at the 
Commission’s web site. 

institution, ’* and any party other than an 
interested party to the review may file 
written comments with the Secretary on 
what determination the Commission 
should reach in the review. Comments 
are due on or before April 21,1999, and 
may not contain new factual 
information. Any person that is neither 
a party to the five-year review nor an 
interested party may submit a brief 
written statement (which shall not 
contain any new factual information) 
pertinent to the review by April 21, 
1999. If comments contain business 
proprietary information (BPI), they must 
conform with the requirements of 
sections 201.6, 207.3, and 207.7 of the 
Commission’s rules. The Commission’s 
rules do not authorize filing of 
submissions with the Secretary by 
facsimile or electronic means. 

In accordance with sections 201.16(c) 
and 207.3 of the rules, each document 
filed by a party to the review must be 
served on all other parties to the review 
(as identified by either the public or BPI 
service list), and a certificate of service 
must be timely filed. The Secretary will 
not accept a document for filing without 
a certificate of service. 

Determination 

The Commission has determined to 
exercise its authority to extend the 
review period by up to 90 days pursuant 
to 19 U.S.C. 1675(c)(5)(B). 

Authority 

This review is being conducted under 
authority of title VII of the Tariff Act of 
1930; this notice is published pursuant 
to section 207.62 of the Commission’s 
rules. 

By order of the Commission. 
Issued: March 9,1999. 

Donna R. Koehnke, 

Secretary. 

[FR Doc. 99-6159 Filed 3-11-99; 8:45 am] 
BILLING CODE 7020-02-P 

INTERNATIONAL TRADE 
COMMISSION 

Investigation No. 701-TA-224 (Review) 

Live Swine From Canada 

agency: United States International 
Trade Commission. 
ACTION: Notice of Commission 
determination to conduct a full five-year 

* The Commission has found responses submitted 
by Florida Citrus Mutual; Caulkins Indiantown 
Citrus Co.; Citrus Belle; Citrus World, Inc.; Orange 
Co. of Florida, Inc.; Peace River Citrus Products, 
Inc.; and Southern Gardens Citrus Processors Corp. 
to be individually adequate. Comments from other 
interested parties will not be accepted (see 19 CFR 
207.62(d)(2)). 

review concerning the countervailing 
duty order on live swine firom Canada. 

SUMMARY: The Commission ’ hereby 
gives notice that it will proceed with a 
full review pursuant to section 751(c)(5) 
of the Tariff Act of 1930 (19 U.S.C. 
§ 1675(c)(5)) to determine whether 
revocation of the coimtervailing duty 
order on live swine firom Canada would 
be likely to lead to continuation or 
recurrence of material injury within a 
reasonably foreseeable time. A schedule 
for the review will be established and 
annoimced at a later date. 

For further information concerning 
the conduct of this review and rules of 
general application, consult the 
Commission’s Rules of Practice emd 
Procedure, part 201, subparts A through 
E (19 CFR part 201), and part 207, 
subparts A, D, E, and F (19 CFR part 
207). Recent amendments to the Rules 
of Practice and Procedure pertinent to 
five-year reviews, including the text of 
subpart F of part 207, are published at 
63 F.R. 30599, June 5,1998, and may be 
downloaded from the Commission’s 
World Wide Web site at http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE DATE: March 5, 1999. 
FOR FURTHER INFORMATION CONTACT: 

George Deyman (202-205-3197), Office 
of Investigations, U.S. International 
Trade Commission, 500 E Street SW, 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202- 
205-1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202-205-2000. 
General information concerning the 
Commission may also be obtained by 
accessing its internet server (http:// 
www.usitc.gov). 
SUPPLEMENTARY INFORMATION: On March 
5,1999, the Commission determined 
that it should proceed to a full review 
in the subject five-year review pursuant 
to section 751(c)(5) of the Act. The 
Commission found that the domestic 
interested party group response to its 
notice of institution (63 F.R. 66570, Dec. 
2,1998) was adequate.^ The 
Commission also found that the 
respondent interested party group 
response was adequate; accordingly, the 
Commission determined to conduct a 
full review. A record of the 
Commissioners’ votes, the 
Commission’s statement on adequacy, 
and any individual Commissioner’s 

' Commis-sioner Crawford is not participating in 
this review. 

2 Commissioner Askey dissenting. 
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statements will be available from the 
Office of the Secretary and at the 
Commission’s web site. 

Authority 

This review is being conducted imder 
authority of title VII of the Tariff Act of 
1930; this notice is published pursuant 
to section 207.62 of the Commission’s 
rules. 

By order of the Commission. 

Issued: March 8,1999. 

Donna R. Koehnke, 
Secretary. 

[FR Doc. 99-6160 Filed 3-11-99; 8:45 am] 

BILUNG CODE 7020-02-P 

INTERNATIONAL TRADE 
COMMISSION 

[investigation No. 731-TA-653 (Review)] 

Sebacic Acid From China 

AGENCY: United States International 
Trade Commission. 
ACTiON: Scheduling of an expedited five- 
year review concerning the antidumping 
duty order on sebacic acid from China. 

SUMMARY: The Commission hereby gives 
notice of the scheduling of an expedited 
review pursuant to section 751(c)(3) of 
the Tariff Act of 1930 (19 U.S.C. 
1675(c)(3)) (the Act) to determine 
whether revocation of the antidumping 
duty order on sebacic acid from China 
would be likely to lead to continuation 
or recurrence of material injury within 
a reasonably foreseeable time. For 
further information concerning the 
conduct of this review and rules of 
general application, consult the 
Commission’s Rules of Practice and 
Procedure, part 201, subparts A through 
E (19 CFR part 201), and part 207, 
subparts A, D, E, and F (19 CFR part 
207). Recent amendments to the Rules 
of Practice and Procedme pertinent to 
five-year reviews, including the text of 
subpart F of part 207, are published at 
63 FR 30599, June 5,1998, and may be 
downloaded from the Commission’s 
World Wide Web site at http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE DATE: March 5, 1999. 
FOR FURTHER INFORMATION CONTACT: 

Bonnie Noreen (202-205-3167), Office 
of Investigations, U.S. International 
Trade Commission, 500 E Street SW, 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202- 
205-1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 

of the Secretary at 202-205-2000. 
General information concerning the 
Commission may also be obtained by 
accessing its internet server (http:// 
www.usitc.gov). 
SUPPLEMENTARY INFORMATION: 

Background 

On March 5,1999, the Commission 
determined that the domestic interested 
party group response to its notice of 
institution (63 FR 66567, Dec. 2,1998) 
of the subject five-year review was 
adequate and that the respondent 
interested party group response was 
inadequate. The Commission did not 
find any other circumstances that would 
warrant conducting a full review.* 
Accordingly, the Commission 
determined that it would conduct an 
expedited review pursuant to section 
751(c)(3) of the Act. 

Staff Report 

A staff report containing information 
concerning the subject matter of the 
review will he placed in the nonpublic 
record on April 9,1999, and made 
available to persons on the 
Administrative Protective Order service 
list for this review. A public version 
will be issued thereafter, pursuant to 
section 207.62(d)(4) of the 
Commission’s rules. 

Written Submissions 

As provided in section 207.62(d) of 
the Commission’s rules, interested 
parties that are parties to the review and 
that have provided individually 
adequate responses to the notice of 
institution ,2 and any party other than an 
interested party to ffie review may file 
written comments with the Secretary on 
what determination the Commission 
should reach in the review. Comments 
are due on or before April 14,1999, and 
may not contain new factual 
information. Any person that is neither 
a party to the five-year review nor an 
interested party may submit a brief 
written statement (which shall not 
contain any new factual information) 
pertinent to the review by April 14, 
1999. If comments contain business 
proprietary information (BPI), they must 
conform with the requirement/of 
sections 201.6, 207.3, and 207.7 of the 
Commission’s rules. The Commission’s 
rules do not authorize filing of 

' A record of the Commissioners’ votes, the 
Commission’s statement on adequacy, and any 
individual Commissioner’s statements will be 
available from the Office of the Secretary and at the 
Commission’s web site. 

^The Commission has found the respcrse 
submitted by Union Camp Corp. to be individually 
adequate. Comments from other interested parties 
will not be accepted (see 19 CFR 207.62(d)(2)). 

submissions with the Secretary by 
facsimile or electronic means. 

In accordance with sections 201.16(c) 
and 207.3 of the rules, each dociunent 
filed hy a party to the review must be 
served on all other parties to the review 
(as identified by either the public or BPI 
service list), and a certificate of service 
must be timely filed. The Secretary will 
not accept a document for filing without 
a certificate of service. 

Determination 

The Commission has determined to 
exercise its authority to extend the 
review period by up to 90 days pursuant 
to 19 U.S.C. § 1675(c)(5)(B). 

Authority 

This review is being conducted imder 
authority of title VII of the Tariff Act of 
1930; this notice is published pursuant 
to section 207.62 of the Commission’s 
rules. 

By order of the Commission. 
Issued: March 9,1999. 

Donna R. Koehnke, 

Secretary. 

(FR Doc. 99-6161 Filed 3-11-99; 8:45 am) 

BILUNG CODE 7020-02-P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 332-362]* 

U.S.-AfrIca Trade Flows and Effects of 
the Uruguay Round Agreements and 
U.S. Trade and Development Policy 

agency: United States International 
Trade Commission. 
ACTION: Notice of opportunity to submit 
comments in connection with fifth 
annual report. 

EFFECTIVE DATE: March 8,1999. 
SUMMARY: Following receipt on March 
31,1995, of a letter from the United 
States Trade Representative (USTR), the 
Commission instituted investigation No. 
332-362, U.S.-Africa Trade Flows and 
Effects of the Uruguay Round 
Agreements and U.S Trade and 
Development Policy (60 F.R. 24884). 
The USTR letter requested that the 
Commission prepare its first annual 
report under this investigation not later 
than November 15,1995, and provide 
annually thereafter for a total of five 
years. Following receipt on June 11, 
1996, of a letter from US'TR providing 
instruction for additional reports, the 
Commission submitted the second 
annual report on October 4,1996 
(USITC publication 30Q0), the third on 
October 31,1997 (USITC publication 
3067), and the fourth report on October 
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31,1998 (USITC publication 3139). The 
fifth and final report in this series will 
be submitted in October 1999. 
FOR FURTHER INFORMATION CONTACT: 

Constance A. Hamilton, Office of 
Economics (202-205-3263), or William 
Gearhart, Office of the General Counsel 
(202-205-3091) for information on legal 
aspects. The media should contact 
Margaret O’Laughlin, Office of External 
Relations (202-205-1819). Hearing 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the TDD 
terminal on 202-205-1810. 
SUPPLEMENTARY INFORMATION: 

Background 

Section 134 of the Uruguay Round 
agreements Act (URAA), PL. 103-465, 
directed the President to develop a 
comprehensive trade and development 
policy of the countries of Africa and to 
report to the Congress annually over the 
next 5 years on the steps taken to carry 
out that mandate. The Statement of 
Administrative Action that was 
approved hy the Congress with the 
URAA provided for the President to 
direct the ITC to submit within 12 
months following the enactment of the 
URAA into law, and annually for the 5 
years thereafter, a report providing (1) 
an analysis of U.S.-African trade flows, 
and (2) an assessment of any effects of 
the Uruguay Roimd Agreements and of 
U.S. trade cmd development policy for 
Africa on such trade flows. 

The fifth annual report on U.S.- 
Afirican trade flows and effects of U.S. 
trade and development policy will 
contain the following information: 

1. An update of U.S.-African trade 
and investment flows for the latest year 
available, including both overall trade 
and trade in the following major sectors; 
agricultiu-e, forest products, textiles/ 
apparel/footwear, energy, chemicals, 
minerals and metals, machinery, 
transportation equipment, electronics 
technology, miscellaneous 
manufactures, and services. Trade flow 
will also he provided for U.S. trade with 
the following regional groups: the 
Economic Community of West African 
States (ECOWAS), the Southern African 
Customs Union (SACU), the Southern 
African Development Community 
(SADC), the Western African Economic 
and Monetary Union (WAEMU), the 
Common Market for Eastern and 
Southern Africa (COMESA), the 
Tripartite Commission for East African 
Co-operation (EAC), the Indian Ocean 
Commission (IOC), and the 
Intergovernmental Authority on 
Development (IGAD). 

2. An identification of major 
developments in the WTO and in U.S. 

trade/economic activities which 
significantly affect U.S.-Afi’ican trade 
and investment flows hy sector during 
the latest year. 

3. To the extent possible, an 
identification of changing trade and 
economic activities within Afirican 
countries. 

4. Progress in regional integration in 
Africa. 

As requested hy the USTR, the 
Commission will limit its study to the 
48 countries in Sub-Saharan Africa. 

Written Submissions 

The Commission does no"t plan to 
hold a public hearing in connection 
with this report. However, interested 
persons are invited to submit written 
statements concerning matters to be 
addressed in the report. Commercial or 
financial information that a person 
desires the Commission to treat as 
confidential must be submitted on 
sepeu’ate sheets of paper, each clearly 
marked “Confidential Business 
Information” at the top. All submissions 
requesting confidential treatment must 
conform with the requirements of 
section 201.6 of the Commission’s Rules 
of Practice and Procedure (19 CFR 
201.6). All written statements, except 
for confidential business information, 
will be made available for inspection by 
interested persons in the Office of the 
Secretary to the Commission. To he 
assured of consideration, written 
statements relating to the Commission’s 
report should be submitted at the 
earliest possible date and should be 
received not later than June 21,1999. 
All submissions should be addressed to 
the Secretary, United States 
International Trade Commission, 500 E 
Street SW, Washington, D.C. 20436. The 
Secretary will not accept a document for 
filing without a certificate of service. 

Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secreteuy at 202-205-2000. 

By order of the Commission. 

Issued: March 9,1999. 

Donna R. Koehnke 

Secretary. 

[FR Doc. 99-6158 Filed 3-11-99; 8:45 am] 

BILLING CODE 7020-02-P 

DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Women’s Participation in 
Apprenticeship; Availability of Funds 

AGENCY: Employment and Training 
Administration (ETA), DOL. 

ACTION: Notice of availability of funds; 
solicitation for grant applications (SGA) 
providing women’s participation in 
apprenticeship. 

SUMMARY: This notice contains all of the 
necessary information and forms needed 
to apply for grant funding. The U.S. 
Department of Labor (DOL), 
Employment and Training 
Administration (ETA), Bmeau of 
Apprenticeship and Training (BAT), 
announces the availability of funds for 
four (4) categories of pilot 
demonstration projects seeking to 
identify and eliminate barriers to 
recruiting, retention, training, and 
placement of female apprentices in non 
traditional occupations. Funds will be 
provided to Community Based 
Organizations, employers, labor/ 
management organizations, employer 
associations, apprenticeship sponsors, 
educational entities, state and local 
governments, partners and stakeholders 
who propose to match (i.e., cash and/or 
other in-kind contributions), no less 
than one quarter of the amount of the 
awards. 

DATES: Applications will be accepted 
commencing March 12,1999. The 
closing date for receipt of applications 
is April 23,1999 at 4 P.M. (Eastern 
Time) at the address below. 

ADDRESSES: Applications shall be 
mailed to the U.S. Department of Labor, 
Employment and Training 
Administration, Division of Federal 
Assistemce, Attention: Tracie A. 
Czwartacki, SGA/DFA 99-007, 200 
Constitution Avenue, NW, Room S- 
4203, Washington, D.C. 20210. 

FOR FURTHER INFORMATION CONTACT; 

Questions should be faxed to Tracie 
Czwartacki, Grants Management 
Specialist, Division of Federal 
Assistance, Fax (202) 219-8739. This is 
not a toll-free number. All inquiries 
should include the SGA number (DFA 
99-007) and a contact name, fax and 
phone number. This solicitation will 
also be published on the Internet on the 
Employment and Training 
Administration’s Homepage at http:// 
www.doleta.gov. Award notifications 
will also be published on this 
Homepage. 
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Innovation in Apprenticeship for 
Women Solicitation 

I. Background 

Women’s participation in 
apprenticeship grew gradually dining 
the early 1970’s. Two major lawsuits 
filed against the Department of Labor in 
1976 charged discrimination against 
women in the construction trades and in 
apprenticeship. These were resolved by 
consent decrees that established goals 
for women in apprenticeship for all 
industries and for the construction 
industry in particular. Federal 
regulations governing apprenticeships 
were revised in 1978 to require sponsors 
to adopt written affirmative action plans 
with goals and timetables, including a 
goal for female participation in 
apprenticeship programs. In spite of the 
Federal regulations, the number of 
women in high-skilled/high wage 
occupations over the past twenty years 
has remained stagnant. 

The Bureau of Apprenticeship and 
Training (BAT) Diversity Team spent 
eighteen months examining the barriers 
which diminish the likelihood that 
women will know about apprenticeship 
opportunities, choose to apply, enter, 
and continue training in a registered 
apprenticeship program. As a result, the 
Bureau is seeking grantees that can 
address multiple barriers, such as 
preparatory training, child care, 
transportation and paid (hands-on) on- 
the-job training opportunities which 
may lead to registered apprenticeship. 

Welfare Reform and the new 
Workforce Investment Act give rise to a 
renewed crusade for removing barriers 
to female entrance into registered 
apprenticeship programs, job 
placement, and other training vehicles 
(i.e., pre-apprenticeship programs), 
which build a woman’s capacity to 
competitively enter the job market. 

II. Statement of Work 

In order to implement this multi-grant 
demonstration project, various 
innovations in eliminating barriers to 
recruiting, training, retention, 
counseling and placing women in high 
skilled occupations will be sought. The 
number of women in high skilled, high 
wage occupations over the past twenty 
years has remained stagnant. The 
Department plans to provide separate 
awards for each of the following four (4) 
categories to appliccmts who can 
demonstrate innovative approaches to 
eliminating barriers to women in non 
traditional occupations. The Depcirtment 
is seeking awards that will address 
multiple barriers, such as preparatory 
training, child care, transportation and 
paid (hands-on) on-the-job training 

opportimities which may lead to 
registered apprenticeship. 

in. Project Categories, Eligibility, 
Funding and Number of Awards, Tasks 
To Be Performed 

Category 1 

A. Title—Best Practice Strategies for 
Eliminating Barriers to Female Entry 
into the “Traditional Trades” 

B. Eligible Applicants 

—Apprenticeship Sponsors 

C. Funding Availability and Number of 
Awards 

—The Department expects to make up 
to four awards under this category 
with a maximum cunount of $200,000. 
Awards cannot exceed $50,000 under 
this category. 

D. Tasks To Be Performed 

—These applicants will delineate how 
they propose to utilize their specific 
special best practice strategies for the 
elimination of barriers to recruitment, 
retention, and placement of women in 
non traditional occupations. 

Category 2 

A. Title—Partnerships That Include 
Addressing Multiple Barriers and 
Providing On-The-Job Training 

B. Eligible Applicants 

—Community Based Organizations, 
employers, labor/management 
organizations, employer associations, 
apprenticeship sponsors, educational 
entities, state and local governments. 
Applicants applying under this 
category must show clear delineation 
of the expansion of the service 
delivery area through urban/suburban 
areas. 

C. Funding Availability and Number of 
Awards 

—The Department expects to make up 
to two awards under this category 
with a maximum amount of $200,000. 
Awards cannot exceed $100,000 
under this category, 

D. Tasks To Be Performed 

—These applicants will address 
multiple barriers such as early career 
counseling, preparatory training, high 
skill career exploration, child care, 
tTemsportation, recruitment and 
retention. Proposals should include 
partnerships and linkages that will 
leverage services and, if possible, 
contain an on-the-job component. 
Priority will be given to those 
applicants who provide linkages With 
child care, transportation, and on-tne- 
job experience. 

Category 3 

A. Title—Rural Initiative for Assisting 
Women in Enhancing and Expamding 
Their Knowledge and Abilities'of High 
Skilled Occupations Through Classroom 
Theory, Hands-On Training and Where 
Possible, Either Paid or Non Paid On- 
The-Job Work Experience 

B. Eligible Applicants 

—Commimity Based Organizations, 
employers, labor/management 
organizations, employer associations, 
apprenticeship sponsors, educational 
entities, state and local governments 
servicing rural areas. 

C. Funding Availability and Number of 
Awards 

—The Department expects to make up 
to three awards under this category 
with a maximum amount of $150,000. 
Awards cannot exceed $50,000 under 
this category. 

D. Tasks To Be Performed 

—These applicants will address the 
barriers for women in rural areas 
seeking high skill, high wage 
employment. Each application should 
address multiple barriers such as 
child care, transportation, career 
exploration, skill enhancement 
activities both on-the-job (if possible) 
and in the classroom. Priority will be 
given to those applicants who provide 
linkages with child care, 
transportation, and on-the-job 
experience. 

Category 4 

A. Title—Empowerment Zone and 
Enterprise Community Initiative 

B. Eligible Applicants 

—Community Based Organizations, 
employers, labor/management 
organizations, employer associations, 
apprenticeship sponsors, educational 
entities, or state and local 
governments. 

C. Funding Availability and Number of 
Awards 

—The Department expects to make one 
award under this category with a 
maximum amount of $200,000. 
Award cannot exceed $200,000 under 
this category. 

D. Tasks To Be Performed 

—^These applicants will provide career- 
based preparatory training in high 
skilled, high wage occupations and 
provide job opportimities for female 
out of school youth who are in an 
Empowerment Zone or Enterprise 
Community. The applicant will 
address multiple barriors, such as 
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educational attainment, child care, 
transportation, life skills, skill 
enhancement and on-the-job work 
experience. Priority will be given to 
those applicants who have a pre¬ 
apprenticeship component or 
registered apprenticeship component. 
In addition, priority will be given to 
those who address career awareness 
issues for women, potential linkages 
between targeted youth and 
responsive classroom training 
opportimities that lead to skilled 
worker matriculation, and provide 
career based on-the-job (OJT) 
employment with established 
indus^ employers and 
apprenticeship sponsors. 

rV. Period of Performance 

The period of performance, for all 
categories, will be twelve (12) months 
from the date of execution. 

V. Application Process 

The Department is reserving funds for 
four (4) award categories. Under this 
solicitation, applicants may only apply 
under one category. Each proposal must 
include a work plan or schedule which 
delineates the plans for coordinating 
and managing the proposed tasks. 
Applications that do not meet the 
requirements will not be considered. 

VI. Application Submittal 

Applicants must submit four (4) 
copies of their proposal, with original 
signatures. The applications shall be 
divided into two distinct parts: Peirt I— 
which contains Standard Form (SF) 424, 
“Application for Federal Assistance,” 
(Appendix A) and “Budget Information 
Sheet,” (Appendix B). All copies of the 
(SF) 424 MUST have original signatures 
of the legal entity applying for grant 
funding. Applicants shall indicate on 
the (SF) 424 the organization’s IRS 
Status, if applicable. According to the 
Lobbying Disclosure Act of 1995, 
Section 18, an organization described in 
Section 501(c) 4 of the Internal Revenue 
Code of 1986 which engages in lobbying 
activities shall not be eligible for the 
receipt of federal funds constituting an 
award, grant, or loan. The Catalog of 
Federal Domestic Assistance number is 
17.249. In addition, the budget shall 
include—on a separate page(s)—a 
detailed cost break-out of each line item 
on the Budget Information Sheet. 
Clearly show the proposed in-kind 
contribution of no less than one quarter 
of the amount of the awards. Part II shall 
contain the program narrative that 
demonstrates the applicant’s plan and 
capabilities in accordance with the 
evaluation criteria contained in this 
notice. Applicants must describe their 

plan in light of each of the Evaluation 
Criteria. Applicants MUST limit the 
program neurative section to no more 
than 15 double-spaced pages, on one 
side only. This includes any 
attachments. Applications that fail to 
meet the page limitation requirement 
will not be considered. 

Vn. Late Applications 

Any application received after the 
exact date and time specified for receipt 
at the office designated in this notice 
will not be considered, imless it is 
received before awards are made and 
it—(a) was sent by registered or certified 
mail not later than the fifth calendar day 
before the date specified for receipt of 
applications (e.g., an application 
submitted in response to a solicitation 
requiring receipt of applications by the 
20th of the month must have been 
mailed/post marked by the 15th of that 
month); or (b) was sent by the U.S. 
Postal Service Express Mail Next Day 
Service to addresses not later than 5:00 
P.M. at the place of mailing two working 
days prior to the date specified for 
receipt of applications. The term 
“working days” excludes weekends and 
federal holidays. The term “post 
marked” means a printed, stamped or 
otherwise placed impression (exclusive 
of a postage meter machine impression) 
that is readily identifiable, without 
further action, as having been supplied 
or affixed on the date of meuling by an 
employee of the U.S. Postal Service. 

Vm. Hand Delivered Proposals 

It is preferred that applications be 
mailed at least five days prior to the 
closing date. To be considered for 
funding, hand delivered applications 
must be received by 4:00 P.M. (Eastern 
Time), on the closing date at the 
specified address. 

Telegraphed and/Faxed applications 
will not be honored. Failure to adhere 
to the above instructions will be a basis 
for a determination of 
nonresponsiveness. Overnight express 
mail fi'om carriers other than the U.S. 
Postal Service will be considered hand- 
delivered applications and must be 
received by the above specified date and 
time. 

EX. Review Process 

A careful evaluation of applications 
will be made by a technical review 
panel who will evaluate the 
applications against the criteria listed 
below. The panel results are advisory in 
nature and not binding on the Grant 
Officer. The Government may elect to 
award the grant with or without 
discussions with the offeror. In 
situations without discussions, an 

award will be based on the offeror’s 
signature on the (SF) 424, which 
constitutes a binding offer. Awards will 
be those in the best interest of the 
Government. 

Criteria for Evaluation 

Category One-Evaluation Criteria 

> Plan, Coordinate, and Manage the 
Project 

The offerors eire expected to delineate 
how they propose to plan, manage, and 
coordinate the project under the 
direction of BAT, and with preliminary 
guidance from the Diversity Team (15 
points); 

> Clear Delineation of Best Practice 
Strategies 

The offerors are expected to indicate 
their specific best practice strategies to 
be utilized in reducing and eliminating 
barriers to recruitment, retention, 
tredning, and placement of women in 
non tradition^ occupations (65 points); 

> In-Kind Contribution 

The offerors are expected to indicate 
how they propose to match 25% of the 
grant award, or provide an in-kind 
contribution which has a value equal to 
or greater than 25% of the grant award 
(10 points); 

> Work Plem and/or Schedule 

The degree to which the offerors have 
delineated milestones and/or target 
dates for implementing the project (10 
points). 

Category Two—Evaluation Criteria 

> Plan, Coordinate, and Manage the 
Project 

The offerors are expected to delineate 
how they propose to plan, manage, and 
coordinate the project under the 
direction of BAT, and with prelimineiry 
guidance from the Diversity Team (15 
points); 

> Approach, Partnership and Linkages 
Proposed To Address Barriers, and On- 
The-Job Experience Opportunities 

The offerors are expected to indicate 
how they propose to address multiple 
barriers to female participation in 
apprenticeship. Also, they should 
delineate how they will leverage child 
care and/or transportation services from 
their partnerships and linkages, and if 
possible, provide an on-the-job training 
component (65 points); 

> In-Kind Contribution 

The offerors are expected to indicate 
how they propose to match 25% of the 
grant award, or provide an in-kind 
contribution which has a value equal to 
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or greater than 25% of the grant award 
(10 points); 

> Work Plan and/or Schedule 

The degree to which the offerors have 
delineated milestones and/or target 
dates for implementing the project (10 
points). 

Category Three—Evaluation Criteria 

> Plan, Coordinate, and Manage the 
Project 

The offerors are expected to delineate 
how they propose to plan, manage, and 
coordinate the project under the 
direction of BAT, and with preliminary 
guidance from the Diversity Team (15 
points); 

> Approach, Partnership and Linkages 
Proposed To Address Barriers, in Rural 
Areas, to Female Participation in 
Apprenticeship, and On-The-Job 
Experience Opportunities 

The offerors are expected to indicate 
how they propose to address multiple 
barriers in rural areas, to female 
participation in apprenticeship. Also, 
they should delineate how they will 
leverage child care and/or 
transportation services from their 
partners emd linkages, and provide, if 
possible, on-the-job experience 
opportunities (65 points); 

> In-Kind Contribution 

The offerors are expected to indicate 
how they propose to match 25% of the 
grant award, or provide an in-kind 
contribution which has a value equal to 
or greater than 25% of the grant award 
(10 points); * 

> Work Plan and/or Schedule 

The degree to which the offerors have 
delineated milestones and/or target 
dates for implementing the project (10 
points). 

Category Fom—Evaluation Criteria 

> Plan, Coordinate, and Manage the 
Project 

The successful offeror is expected to 
delineate how they propose to plan, 
manage, and coordinate the project 
under the direction of BAT, and with 
preliminary guidance from the Diversity 
Team (15 points); 

> Career—Based Preparatory Training/ 
Empowerment Zone and Enterprise 
Community 

The offeror is expected to indicate 
how they propose to address multiple 
harriers, such as educational attainment, 
child care, transportation, life skills, 
skill enhancement and on-the-job 
experience for female out-of-school 
youth who are seeking training 
opportimities in high skilled, high wage 
occupations, but are living in an 

Empowerment Zone and Enterprise 
Community (65 points); 

> In-Kind Contribution 

The offeror is expected to indicate 
how they propose to match 25% of the 
grant award, or provide an in-kind 
contribution which has a value equal to 
or greater than 25% of the grant award 
(10 points); 

> Work Plcm and/or Schedule 

The degree to which the offeror has 
delineated milestones and/or target 
dates for implementing the project (10 
points). 

The grants will be awarded based on 
applicant response to the above 
mentioned criteria and what is 
otherwise most advantageous to the 
Department. 

X. Reporting Requirements 

• Quarterly Progress and Financial 
Reports 

• Final Report 
• Each awardee will receive a briefing 

from a BAT Diversity Team 
representative on the teams’ assessment 
of barriers to female participation in 
apprenticeship. 

Signed in Washington, DC, this 8th day of 
March 1999. 
Laura Cesario, 

Grant Officer. 

BILUNG CODE 4510-30-P 
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Appendix A: (SF) 424—Application Form 

APPLICATION FOR 

FEDERAL ASSISTANCE 
1. TYPE OF SUBMISSION: 

AppUcatkNi 

□ Construction 

Preapplkatioo 

□ Construction 

n Noo-Constnictioa ; □ Noo-Constniction 

5. APPLICANT INFtmMATION 

LcfiyNaBie: 

APPENDIX A OMB Approval No. 0348-0043 

2. DATE SUBMITTED Apfrticaid Identifier 

3. DATE RECEIVED BY STATE State Applicatkm Identifier 

4. DATE RECEIVED BY FEDERAL AGENCY Federal IdentiTier 

Address (tire city, county, State and zip code): 

d. EMPLOYER IDENTinCATION NUMBER (EIN): 

□□-□□□□□□□ 
S. TYPE OF APPLICATION: 

□ New □ Conliniiatioii □ Revision 

If Revisiea. enter appropriate iettcris) in boiies): □ □ 
A. Inaeaae Award B. Decrease Award C. Increase DurMiaa 

D. Decresse Duradon Other (specify): 

12. AREAS AFFECTED BY PROJECT (cities, counties, States, etc.): 

Nine and telephone number of the person to be contacted on matters Involrinf 

this application (give area code): 

7. TYPE OF APPLICANT: (emer appropriate letter in box) 1. 

A. State H independem School Dist. 

B. County I State Controlled Institution of Higher Learning 

C. Munidpa J . Private University 

D. Township K Indian Tribe 

E. Interstate L. Individual 

F. Intennunkipal M. Profit Organisaliaa 

G. Special Dtatrict N. Other (Specify):_ 

It. CATALOG OF FEDERAL DOMESTIC ASSISTANCE NUMBER: 

TITLE: 

[TJlIl-LlJEjLl] 

13. PROPOSED PROJECT: U. CONGRESSIONAL DISTRICTS OF: 

15. ESTIMATED niNDINC: 

a. Federal 

h. Applicant 

c. Stiie 

d. Lacal 

e. Other 

1«. IS APPLlCATKm SUBJECT TO REVIEW BY STATE EXECUTIVE ORDER 12372 PROCESS? 

a. YES. THISPREAPPLICATION/APPLICATION WAS MADE available TO THE 

STATE EXECUTIVE ORDER 12372 PROCESS FOR REVIEW ON 

DATE_ 

b. NO. □ PROGRAM IS NOT COVERED BY E.0.12372 

□ OR PROGRAM HAS NOT BEEN SELECTED BY STATE TtM REVIEW 

17. IS THE APPLICANT DELIN(2UENT <3N ANY FEDERAL DEBT? 

□ Yes If "Yes,* attach m nrpimarino. □ Ne 

U. TO THE BEST OF MY KNOWLEDGE AND BELIEF, ALL DATA IN THIS APPUCATKM/PREAPPUCATim ABE TRUE AND CMRECT. THE DOCUMENT HAS BEEN DULY 

AUTHORIZED BY THE GOVEBNING BODY OF THE APPLICANT AND THE APPLICANT WILL COMPLY WITH THE ATTACHED ASSURANCES IF THE ASSISTANCE IS AWARDED. 

a. Typtd Nmnc af Authorised Rspresentative c. Tekphoae amnber 

d. Slfsalure of Antharised Reprcseatalive 

Previout EdUons Net Utabic Standard Fora 424 (REV 44S) 
Prcscrihad by OMB Circular A-l(2 

Authorized for Local Reproduction 
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INSTRUCTIONS FOR THE SF 424 

This is a standard form used by applicants as a required facesheet for preapplications and applications submitted for Federal assistance. 

It will be used by Federal agencies to obtain applicant certification that States which ave established a review and comment procedure in 

response to Executive Order 12372 and have selected the program to be included in their process, have been given an opportunity to review 

the applicant's submission. 

Item: Entry: 

1. Self-explanatory. 

2. Date application submitted to Federal agency (or State 

if applicable) & applicant's control number (if 

applicable). 

12. List only the largest political entities affected (e.g.. 

State, counties, cities. 

13. Self-explanatory. 

14. List the applicant's Congressional District and any 

District(s) affected by the program or project. 

3. State use only (if applicable) 

4. If this application is to continue or revise an existing 

award, enter present Federal identifier number. If for 

a new project, leave blank. 

5. Legal name of applicant, name of primary 

organizational unit which will undertake this assistance 

activity, complete address of the applicant, and name 

and telephone number of the person to contact on 

matters related to this application. 

6. Enter Enq)loyer Identification Number (EIN) as 

assigned by the Internal Revenue Service. 

7. Enter the appropriate letter in the space provided. 

8. Check appr(q>riate box and enter appropriate letter(s) in 

the space(s) provided. 

• "New* means a new assistance award. 

- "Continuation" means an extension for an 

additional funding/budget period for a project with 

a projected completion date. 

- "Revision* means any change in the Federal 

Government's financial obligation or contingent 

liability from an existing obligation. 

15. Amount requested or to be contributed during the first 

funding/budget period by each contributor. Value of in- 

kind contributions should be included on appropriate 

lines as applicable. If the action will result in a dollar 

change to an existing award, indicate only the amount 

of the change. For decreases, enclose the amounts in 

parentheses. If both basic and supplemental amounts 

are included, show breakdown on an attached sheet. 

For multiple program funding, use totals and show 

breakdown using same categories as item IS. 

16. Applicants should contact the State Single Point of 

Contact (SPOC) for Federal Executive Order 12372 to 

detemune whether the application is subject to the State 

intergovernmental review process. 

17. This question applies to the applicant organization, not 

the person who signs as the authorized representative. 

Categories of debt include delinquent audit 

disallowances, loans and taxes. 

18. To be signed by the authorized representative of the 

applicant. A copy of the governing body's authorization 

for you to sign this application as official representative 

must be on file in the applicant's office. (Certain 

Federal agencies may require that this authorization be 

submitted as part of the application.) 

9. Name of Federal agency from which assistance is being 

requested with this application. 

10. Use the Catalog of Federal D<»nestic Assistance number 

and title of the program under which assistance is 

required. 

11. Enter a brief descriptive title of the project. If more 

than one program is involved, you should append an 

explanation on a separate sheet. If appropriate (e.g., 

construction or real property projects), attach a mq) 

showing project location. For preapplications, use a 

separate sheet to provide a summary description of the 

project. 

Item: Entry: 
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APPENDIX B 

PART IT - BUDGET INFORMATION 

SECTION A - Budget Summary by Categories 

(A)_(52_(C) 

1. Personnel $ 

2. Fringe Benefits (Rate %) 

___ 
3. Travel 

4. Equipment 

5. Supplies 

1 

6. Contractual 

1. Other 

8. Total, Direct Cost 
(Lines 1 through 7) 

$ 

9. Indirect Cost(Rate %) 

10. Training Cost/Stipends 

III. TOTAL Funds Requested \ $ 
1 (Lines 8 through 10) 1 

SECTION B - Cost Sharing/ Match Summary (if appropriate) 

(A) (B)_(a 

I. Cash Contribution 
. mm 

2. In-Kind Contribution $ 

Is. TOTAL Cost Sharing / Match 
1 (Rate f) 

$ 

NOTE: Use Column A to record funds requested for the initial period of 
performance (i.e. 12 months, 18 months, etc.); Column B to record 
changes to Column A (i.e. requests for additional funds or line 
item changes; and Column C to record the totals (A plus B). 
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INSTRUCTIONS FOR PART II - BUDGET INFORMATION 

SECTION A - Budget Summary by Categories 

1. Personnel: Show salaries to be paid for project personnel. 

2. Fringe Benefits: Indicate the rate and amount of fringe benefits. 

3. Travel: Indicate the amount requested for staff travel. Include 

funds to cover at least one trip to Washington, DC for project 

director or designee. 

4. Equipment: Indicate the cost of non-expendable personal property 

that has a useful life of more than one year with a per unit cost of 

$5,000 or more. 

5. Supplies: Include the cost of consumable supplies and materials to be 

used during the project period. 

6. Contractual: Show the amount to be used for (1) procurement contracts 

(except those which belong on other lines such as supplies and 

equipment); and (2) sub-contracts/grants. 

7. Other: Indicate all direct costs not clearly covered by lines 1 

through 6 above, including consultants. 

8. Total. Direct Costs: Add lines 1 through 7. 

9. Indirect Costs: Indicate the rate and amount of indirect costs. 

Please include a copy of your negotiated Indirect Cost Agreement. 

10. Training /Stipend Cost: (If allowable) 

11. Total Federal funds Requested: Show total of lines 8 through 10. 

SECTION B - Cost Sharing/Matching Summary 

Indicate the actual rate and amount of cost sharing/matching when 

there is a cost sharing/matching requirement. Also include percentage 

of total project cost and indicate source of cost sharing/matching 

funds, i.e. other Federal source or other Non-Federal source. 

NOTE: 

PLEASE INCLUDE A DETAILED COST ANALYSIS OF EACH LINE ITEM. 

[FR Doc. 99-6107 Filed 3-11-99; 8:45 am] 

BILUNG CODE 4510-30-C 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Notice of Availability of Funds and 
Soiicitation for Grant Applications 
(SGA) for the Purpose of Training 
Child Care Providers 

AGENCIES; Employment and Training 
Administration, Department of Labor. 
SUMMARY: This notice contains all of the 
necessary information and forms needed 
to apply for grant funding. The 
Department of Labor, Employment and 
Training Administration, Bm-eau of 
Apprenticeship and Training (BAT), 
invites proposals for a minimum of fen 
(10) awards for the implementation of 
the Quality Child Care Initiative. It will 
assist with the initiation of building a 
national system for the education and 
training of professional child care 
providers and expand the National 
Apprenticeship System by incorporating 
diversification of occupational entities 
through development of new and 
innovative strategies for increasing the 
participation among the child care 
industry. 
DATES: Applications will be accepted 
commencing (date of publication). The 
closing date for receipt of applications 
is May 11,1999, at 4 P.M., (Eastern 
Time ) at the address below. 
ADDRESSES: Applications shall be 
mailed to the U.S. Department of Labor, 
Employment and Training 
Administration, Division of Federal 
Assistance, Attention: B. Jai Johnson, 
Reference: SGA/DFA 99-006, 200 
Constitution Avenue, N.W., Room S- 
4203, Washington, D.C. 20210. 
FOR FURTHER INFORMATION: Questions 
should be faxed to B. Jai Johnson, Grants 
Management Specialist, Division of 
Federal Assistance, Fax (202) 219-8739. 
This is not a toll-free number. All 
inquiries should include the SGA 
number (DFA 99-006) and a contact 
name, fax and phone number. This 
solicitation will also be published on 
the Internet on the Employment and 
Training Administration’s Homepage at 
http://www.doleta.gov. Award 
notifications will also be published on 
this Homepage. 

QUALITY CHILD CARE INITIATIVE 
SOLICITATION 

I. Purpose 

To invite proposals for providing a 
credentialed career path for 
development of professional child care 
providers through the utilization of the 
National Registered Apprenticeship 
System; which will reduce tmnover. 

increase wages for providers, provide a 
more stable environment for children 
and lower the concern of parents. 

II. Background 

The Child Care Industry is in trouble. 
A 1989 study by the National Center of 
Early Childhood Workforce found that 
the quality of services provided by most 
day care centers was rated as “barely 
adequate,” and a more recent fovn-State 
study by the University of Colorado at 
Denver found that only 14 percent of 
child care centers were rated as good 
quality. In addition, child care workers 
are faced with relatively low wages, 
inadequate benefit coverage, and high 
job tmnover. 

On October 23,1997, President and 
Mrs. Clinton hosted the White House 
Conference on child Care—^to focus the 
Nation’s attention on the importance of 
addressing the need for safe affordable, 
available, quality child care. Integral to 
providing &e “right” care is the quality 
of the child care worker. 

Quality child care service goes hand 
in glove with having an adequate supply 
of competent, professional child care 
providers. This requires enhanced 
training opportunities and a redefinition 
of the basic concept of what constitutes 
a child care provider. A national focus 
on accreditation demands that 
practitioners have access to education 
and frcuning that will promote 
professional development. As the field 
of early care and education becomes 
established as a profession, practitioners- 
are required to master basic knowledge, 
skills and core competencies of early 
childhood development. As 
professionals, practitioners must 
develop practical knowledge that will 
enable them to apply new approaches 
and strategies for working effectively 
with ymmg children. 

III. Statement of Work 

As our society continues to evolve 
and demands are placed on parents to 
secure full time jobs/careers, the need 
for safe, affordable, available, quality 
child care has been brought to the 
forefront. Utilization of the National 
Apprenticeship System can provide 
needed training for early care and 
education practitioners. High quality 
training has the potential to change the 
culture of the child care industry from 
one dominated hy low pay and high 
turnover to one of respected 
professional service. No longer would 
child care be equated to baby-sitting. 
The apprenticeship model validates the 
integral part that child care plays in the 
economy, as working families rely on 
dependable, accessible care for their 
children. As families move from welfare 

to work, additional sources of training 
child care providers are in demand. 

The major tasks of this project will be, 
but not limited, to the following: 

• System and capacity building by 
incorporating in a collaborative spirit 
organizations, agencies, employers, 
associations and higher education to 
develop a vision for implementation of 
an individual statewide sustainable 
infrastructure built upon successful 
registered apprenticeship and best 
practice models; 

• From the above activity, 
establishment of an oversight body to 
provide direction and guidance to the 
vision, utilizing the services of an 
Apprenticeship and Training 
Representative. 

• Utilization of an established 
curriculum or development of a 
curriculum based on developmentally 
appropriate inclusive practices for 
young children and an interactive adult 
education teaching approach that is 
effective for adult learners. 

• Adoption of or establishment of a 
train-the-trainer system that will ensure 
the availability of knowledge, 
experienced, skilled instructors for the 
related instruction course work; 

• Development of a process to 
promote career lattice for those 
graduates of the registered 
apprenticeship system (i.e., articulation 
into an Associates Degree or higher); 

• Ensuring the inclusion of those 
with other nationally recognized 
credentials such as £he Child 
Development Associate (CDA) through 
previous credit for documented prior 
experience; 

• Demonstration of in-kind support 
from institutions involved in the 
process (i.e., time spent to facilitate and 
foster the process and/or free facilities 
to conduct related instruction); 

• Development and implementation 
of a strategy or strategies to ensure 
inclusion of practitioners representing 
diversity of culture, ethnicity, gender 
and ability; 

• Development of policies, 
procedures and formulas to ensure the 
consistency and integrity of system 
implementation and beyond. The 
system will be sustainable and 
ownership established, if the process is 
followed throughout the state; 

Priority will be given to those applicants 
who incorporate all relevant 
partnerships and establish a Statewide 
system, and that provide information 
relative to the projected number of 
participants (i.e., employers, 
apprentices and the diverse make-up of 
the participants). 
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rV. Application Process 

Eligible Applicants: Those eligible to 
apply are as follows: States that have a 
State Apprenticeship Agency (SAA) , 
State Agencies designated by the 
Governor, Governor’s Early Childhood 
Initiative, other State Agencies with 
responsibility for child care regulations 
or funding. Only one proposal will be 
accepted per State and for States 
without a SAA, a letter from the 
Governor designating the agency must 
accompany the proposed. Applications 
that fail to meet this requirement will 
not be considered. 

V. Application Submittal 

Applicants must submit four (4) 
copies of their proposal, with original 
signatures. The applications shall be 
divided into two distinct parts: Part I— 
which contains Standard Form (SF) 424, 
“Application for Federal Assistance,” 
(Appendix A) and “Budget Information 
Sheet,” (Appendix B). All copies of the 
(SF) 424 MUST have original signatmes 
of the legal entity applying for grant 
funding. Applicants shall indicate on 
the (SF) 424 the organization’s IRS 
Status, if applicable. According to the 
Lobbying Disclosme Act of 1995, 
Section 18, an organization described in 
Section 501(c) 4 of the Internal Revenue 
Code of 1986 which engages in lobbying 
activities shall not be eligible for the 
receipt of federal funds constituting an 
award, grant, or loan. The Catalog of 
Federal Domestic Assistance number is 
17.249. In addition, the budget shall 
include—on a separate page(s)—a 
detailed cost break-out of each line item 
on the Budget Information Sheet. Part II 
shall contain the program narrative that 
demonstrates the applicant’s plan and 
capabilities in accordance with the 
evaluation criteria contained in this 
section. Applicants must describe their 
plan in light of each of the Evaluation 
Criteria. Applicants MUST limit the 
program narrative section to no more 
than 30 double-spaced pages, on one 
side only. This includes any 
attachments. Applications that fail to 
meet the page limitation requirement 
will not be considered. 

VI. Late Applications 

Any application received after the 
exact date and time specified for receipt 
at the office designated in this notice 
will not be considered, unless it is 
received before awards are made and 
it—(a) was sent by registered or certified 
mail not later than the fifth calendar day 
before the date specified for receipt of 
applications (e.g., an application 
submitted in response to a solicitation 
requiring receipt of applications by the 

20th of the month must have been 
mailed/post marked by the 15th of that 
month); or (b) was sent by the U.S. 
Postal Service Express Mail Next Day 
Service to addresses not later than 5:00 
p.m. at the place of mailing two working 
days prior to the date specified for 
receipt of applications. The term 
“working days” excludes weekends and 
federal holidays. The term “post 
marked” means a printed, stamped or 
otherwise placed impression (exclusive 
of a postage meter machine impression) 
that is readily identifiable, without 
further action, as having been supplied 
or affixed on the date of mailing by an 
employee of the U.S. Postal Service. 

VII. Hand Delivered Proposals 

It is preferred that applications be 
mailed at least five days prior to the 
closing date. To be considered for 
funding. Hand-delivered applications 
must be received by 4:00 p.m., (Eastern 
Time), on the closing date at the 
specified address. 

Telegraphed and/faxed applications 
will not be honored. Failure to adhere 
to the above instructions will be a basis 
for a determination of 
nonresponsiveness. Overnight express 
mail from carriers other than the U.S. 
Postal Service will be considered hand- 
delivered applications and must be 
received by the above specified date and 
time. 

Vni. Funding Availability and Period 
of Performance 

The Department expects to make at 
least 10 awards with a maximum total 
investment for these projects of $3.5 
million. The estimated range of awards 
is from a minimmn of $175,000 to a 
maximum of $350,000. The period of 
performance will be 18 months from the 
date of execution. 

IX. Review Process 

A careful evaluation of applications 
will be made by a technical review 
panel who will evaluate the 
applications against the criteria listed 
below. The panel results are advisory in 
nature and not binding on the Grant 
Officer. The Government may elect to 
award the grant with or without 
discussions with the offeror. In 
situations without discussions, an 
award will be based on the offeror’s 
signature on the (SF) 424, which 
constitutes a binding offer. Awards will 
be those in the best interest of the 
Government. 

Evaluation Criteria 

A. System and Capacity Building— 
The extent to which the offeror has 

delineated collaboration strategies to 
develop a vision and implementation 
plan for a statewide infi-astructure 
utilizing the registered apprenticeship 
system of training and forecast of 
implementation. (25 points) 

B. Sustainability—Plan for long term 
viability of the system after this funding 
ends. (15 points) 

C. Curriculum—Delineation of 
utilization or development of 
curriculum based on developmentally 
appropriate inclusive practices for 
young children and an interactive adult 
educational component for effective 
adult learners and a forecast of 
implementation. (15 points) 

D. Career Lattice—Describe the 
process for inclusion of participants 
with documented prior experience 
linked with substantial increases in 
compensation and next steps for 
apprenticeship graduates in the process 
(awarding of college credit and 
articulation with higher education). (20 
points) 

E. Diversity—Outline the strategy or 
strategies developed to ensure inclusion 
of participants representing diversity of 
culture, ethnicity, gender and ability 
(i.e., projected number of employers and 
apprentices) and a forecast of 
implementation. (15 points) 

F. Consistency and Integrity— 
Delineation of the policies, procedmes, 
and formulas developed to ensme 
consistency and integrity of the 
statewide system. (10 points) 

The grants will be awarded based on 
applicant response to the above 
mentioned criteria and what is 
otherwise most advantageous to the 
Department. 

X. Reporting Requirements: 

• Attendance to a post award 
orientation briefing (i.e., time and place 
TBA), where BAT will reiterate and 
delineate the overall desired outcomes 
of the project; 

• Quarterly Status Reports within 30 
days of quarters end; 

• Final report on completed tasks, 
and specific recommendations for future 
grants for Child Care Initiatives, no later 
that 45 days following the end of the 
grant. 

Signed in Washington, DC. this 8th day of 
March, 1999. 

Laura A. Cesario, 

Grant Officer. 

BILLING CODE 4510-30-u 
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Appendix A: (SF) 424—Application Form 

APPLICATION FOR 
Appendix A 

FEDERAL ASSISTANCE 
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INSTRUCTIONS FOR THE SF 424 

This is a standard form used by applicants as a required face sheet for preappHcations and zqtpiications .submitted for Federal 
assistance. It will be ased by Federal agtaicies to obtain applicaut certification tliat Stales which ave established a review and 
comment procedure in response to Executive Order 12372 and have selected the program to be included in tbeir process, have 
been given an opportunity to review the applicant’s submission. 

Item: Entry: 

1. Self-explanatory. Item; Entry; 

2. Date application submitted to Federal agency (or 
State if applicable) & applicant’s control number 

(if applicable). 

3. .State use only (if applicable) 

4. If this application is to continue or re\'isc aat 
existing award, enter present Federal identifier 
niunber. If for a new' project, leave blank. 

5. Legal name of applicant, naitie of prmiaoy 
organizatioital unit which will undertake this 
ajisistauce activity, complete address of the 
applicant, and name and telephone number of the 
person to contact on matters related to this 
application. 

6. Enter Employer Identiflcatioo Number (EIN) as 
assigned by the Internal Revenue Service. 

7. Enter the appropriate letter in (be space 

provided. 

8. Check appropriate box and enter appropriate 
letter(s) in the .space(s) provided. 

- ’’New” means a new assistance award. 
- "Continuation’* means an extension for an 
additional funding/budget period for a project 
with a projected completion date, 
- "Revision" means any change in the Federal 
Government's financial obligation or contingent 
liability from an existing obligation. 

12. List only the largest political entities affected 
(e.g.. State, counties, cities. 

13. Self-explanator)’. 

14. List the applicants Congressional District and 
any District(s) affected by the program or 
project. 

15. Amount requested or to be contributed during 
the first fimdiiig/budgel period by e«;h 
contributor. Value of in-kind contributions 
sliould be included on appropriate lines as 
applicable. If the action will result in a dollar 
change to an existing awaad, indicate only the 
amount of the change. For decreases, enclose 
the amounts in parentheses. Ifboth basic and 
supplemental amounts are included, show 
breakdown on an attached slreet. For multiple 
program funding, use totals and show' 
breakdown u.sing same categories as item 15. 

16. Applicants should contact the State Single Point 
of Contact (SPOC) for Federal Exesmtive Order 
12372 to detemrine whether the applicatiuu is 
subject to the State intergovernmental rex'iew 

process. 

17. This que.stion applies to the applicant 
organization, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disaiiowances. loans 
and taxes. 

9. Name of Federal agency from which assistance 
is being requested with tins appiicatiou. 

10, Us« the Catalog of Federal Domestic Assistance 
number and title of the program under which 
assishuice is required, 

I!. Enter a brief descriptive title of the project If 
more than one program is involved, you should 
^pend an explanation on a .separate sheet. If 
appropriate (e.g., constouction or real property' 
projects), attach a map showing project location. 
For preapplications, use a si^arate sheet to 
provide a siumnaty' description of the project. 

18. To be signed by the authorized rq>resentative of 

tibie applicant. A copy of die governing body's 
authorization for you to sign this ^plication as 

official representative must be on file in the 
applicants office. (Certain Fedaral agmeies may 
require that litis authorization be subraittssi as 
part of the application.) 
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Appendix B—Budget Information Form 

APPENDIX B 

SECTION A - BuJgei Summary hy Categories 

1. Personnel 

2. Pringe Benefits (Pate ) 

3. Travel 

4. Equipment 

S. Supplies 

6. Contractual 

7. Other 

8. Total, Direct Cost 

(Lines 1 through 7) 

9. In Jitact Cost (Rate %) 

10. Training Cost/Stipends 

SECTION B • Cost sharing/ Match Summary (if appropriate) 

1. Ca sh Contrihution 

2. In-Kind Contrihution 

3. TOTAL Cost Sharing /Match 

(Pale %) 

NOTE: Use Column A to record funds reciuested for the initial period of performance (i.e. 12 

months, 18 months, etc.)/ Column B to record changes to Column A (i.e. requests for 

additional funds or line item changes; and Column C to record the totals (A plus B). 
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SECTION A-BuJgel Summary hyCat^ories 

1. Personnel: Show salaries to he paid for project personnel which you are required to provide with W2 

forms. 

2. Prinae Benefits: Indicate the rate and amount of fringe benefits. 

3. Travel: Indicate the amount requested for staff travel. Include funds to cover at hast one trip to 

Washington, DC for project director or designee. 

4. Equipment: Indicate the cost of non-expendahle personal property that has a useful life of more than 

one year with a per unit cost of $5,000 or more. Also include a deiaiJed description of equipment to he 

purchased including price information. 

5. Supplies: Include the cost of consumahle supplies and materials to he used during the project period. 

6. Contractual: Show the amount to he used for (1) procurement contracts (except those which belong on 

other lines such as supplies and equipment); and (2) suh-contracts/grants. 

7. Other: Indicate all direct costs not clearly covered hy lines 1 through 0 above, including consultants. 

S. Total. Direct Costs: Add fi nes 1 through 7. 

Q. Indirect Costs: Indicate ike rate and amount of indirect costs. Please include a copy of your 

negotiated Indirect Cost Agreement. 

10. Tramirig/Stipend Cost; (ifalLwahle) 

11. TstMlBsdsrdjM Show total of lines 8 through 10. 

SBCfllQN B - Cost Skaring/Maicking Summary 

Indicate ike actuat rate and amount iff-cost skartng/maicking when there is a 

cost skaring/mateking requirement Also include percentage of total profeci cost 

and indicate source of cost skaring/mateking funds, i.e. other Pederal source or 

other EJon-Pederal source, 

NOTE: PLEASE INCLUDE A DETAILED COST ANALYSIS OE EACH 

LINE ITEM, 

[FR Doc. 99-6108 Filed 3-11-99; 8:45 am] 

BILLING CODE 4S10-30-C 
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DEPARTMENT OF LABOR 

Employment Standards Administration 

Wage and Hour Division; Minimum 
Wages for Federal and Federally 
Assisted Construction; General Wage 
Determination 

General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
Mnge benefits which are determined to 
be prevailing for the described classes of 
laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fiinge benefits 
have been made in accordance with 29 
CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3,1931, 
as amended (46 Stat. 1494, as amended, 
40 U.S.C. 27a) and of other Federal 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may fi'om time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
section, because the necessity to issue 
current construction industry wage 
determinations frequently and in large 
volmne causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice 
is received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 

CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance of 
the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5. The wage rates 
and firinge benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under the Davis-Bacon And Related 
Acts,” shall be the minimmn paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
government agency having an interest in 
the rates determined as prevailing is 
encovuaged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Fiuther information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, N.W., Room S—3014, 
Washington, D.C. 20210. 

Supersedeas Decisions to General Wage 
Determination Decisions 

The number of decisions being 
superseded and their date of notice in 
the Federal Register are listed with each 
State. Supersedeas decision niunbers are 
in pcU’entheses following the number of 
decisions being superseded. 

Volume I 

Coimecticut 
CT98-01(Feb.l3,1998)(CT99-01) 
CT98-02(Feb.l3,1998)(CT99-02) 
CT98-03(Feb.l3,1998)(CT99-03) 
CT98-04(Feb.l3,1998)(CT99-04) 
CT98-05(Feb.l 3,1998)(CT99-05) 
CT98-06(Feb.l3,1998)(CT99-06) 
CT98-07{Feb.l3,1998)(CT99-07) 
CT98-08(Feb.l3,1998)(CT99-08) 
CT98-09(Feb.l3,1998)(CT99-09) 
CT98-10(Feb.l3,1998)(CT99-10) 
CT98-ll(Feb.l3,1998)(CT99-ll) 
CT98-12(Feb.l3,1998)(CT99-12) 

Massachusetts 
MA98-01(Feb.l3.1998)(MA99-01) 
MA98-02(Feb.l3,1998){MA99-02) 
MA98-03(Feb.l3,1998)(MA99-03) 
MA98-04(Feb.l3,1998)(MA99-04) 
MA98-05(Feb.l3,1998)(MA99-05) 
MA98-06(Feb.l3.1998){MA99-4)6) 
MA98-07(Feb.l3,1998)(MA99-07) 
MA98-08(Feb.l3,1998KMA99-08) 
MA98-09(Feb.l3,1998)(MA99-09) 
MA98-10(Feb.l3,1998)(MA99-10) 
MA98-ll(Feb.l3,1998)(MA99-ll) 
MA98-12(Feb.l3,1998)(MA99-12) 
MA98-13(Feb.l3,1998)(MA99-13) 
MA98-14(Feb.l3,1998)(MA99-14) 
MA98-15(Feb.l3,1998)(MA99-15) 

MA98-16(Feb.l3,1998)(MA99-16) 
MA98-17{Feb.l3,1998)(MA99-17) 
MA98-18(Feb.l3,1998)(MA99-18) 
MA98-19(Feb.l3,1998)(MA99-19) 
MA98-20(Feb. 13,1998KMA99-20) 
MA98-21(Feb.l3.1998)(MA99-21) 

Maine 
ME98-01(Feb.l3,1998)(ME99-01) 
ME98-02(Feb.l3,1998)(MEg9-02), 
ME98-03(Feb. 13,1998)(ME99-03) 
ME98-04(Feb. 13,1998)(ME99-4)4) 
ME98-05(Feb.l3,1998)(ME99-05j 
ME98-06(Feb. 13,1998)(ME99-06) 
ME98-07(Feb.l3,1998)(ME99-07) 
ME98-08(Feb. 13,1998)(ME99-08) 
ME98-09(Feb.l3,1998)(ME99-09) 
ME98-10(Feb.l3,1998)(ME99-10) 
ME98-ll(Feb.l3,1998KME99-ll) 
ME98-12(Feb.l3,1998)(ME99-12) 
ME98-13(Feb.l3,1998)(ME99-13) 
ME98-14(Feb. 13,1998)(ME99-14) 
ME98-15(Feb.l3,1998)(ME99-15) 
ME98-16(Feb.l3,1998)(ME99-16) 
ME98-17(Feb. 13,1998)(ME99-17) 
ME98-18(Feb.l3,1998)(ME99-18) 
ME98-19(Feb.l3,1998)(ME99-19) 
ME98-20(Feb. 13,1998)(ME99-20) 
ME98-21(Feb.l3,1998)(ME99-21) 
ME98-22(Feb.l3,1998)(ME99-22) 
ME98-23(Feb.l3,1998)(ME99-23) 
ME98-24{Feb.l3,1998)(ME99-24j 
ME98-25(Feb.l3,1998)(ME99-25) 
ME98-26(Feb.l3,1998)(ME99-26) 
ME98-27(Feb.l3,1998)(ME99-27) 

'ME98-28(Feb.l3,1998)(ME99-28) 
ME98-29(Feb.l3,1998)(ME99-29) 
ME98-30(Feb.l3,1998)(ME99-30) 
ME98-31(Feb.l3,1998)(ME99-31) 
ME98-32(Feb.l3,1998)(ME99-32) 
ME98-33(Feb.l3,1998)(ME99-33) 
ME98-34(Feb. 13,1998){ME99-34) 
ME98-35(Feb.l3,1998)(ME99-35) 
ME98-36(Feb.l3,1998)(ME99-36) 
ME98-37(Feb.l3,1998)(ME99-37) 
ME98-38(Feb.l3,1998)(ME99-38) 

New Hampshire 
NH98-01(Feb.l3,1998)(NH99-01) 
NH98-02(Feb.l3,1998)(NH99-02) 
NH98-03(Feb.l3,1998)(NH99-03) 
NH98-04(Feb.l3,1998)(NH99-04) 
NH98-05(Feb.l3,1998)(NH99-05) 
NH98-06(Feb.l3,1998)(NH99-06) 
NH98-07(Feb.l3,1998)(NH99-07) 
NH98-4)8(Feb.l3,1998)(NH99-08) 
NH98-09(Feb.l3,1998)(NH99-09) 
NH98-10(Feb.l3,1998)(NH99-10) 
NH98-1 l(Feb.l 3,1998)(NH99-11) 
NH98-12(Feb.l3,1998)(NH99-12) 
NH98-13(Feb.l3,1998)(NH99-13) 
NH98-14(Feb.l3,1998)(NH99-14) 
NH98-15(Feb.l3,1998)(NH99-15) 
NH98-16(Feb.l3.1998)(NH99-16) 
NH98-17(Feb.l3,1998)(NH99-17) 

New Jersey 
NJ98-01(Feb.l3,1998)(NJ99-01) 
Nj98-02(Feb.l3,1998)(Nj99-02) 
NJ98-03(Feb.l3,1998)(Nj99-03) 
NJ98-04(Feb.l3,1998)(NJ99-04) 
Nj98-05(Feb.l3,1998)(Nj99-05) 
NJ98-06(Feb.l3,1998)(NJ99-06) 
NJ98-07(Feb.l3,1998)(NJ99-07) 
Nj98-08(Feb.l3,1998)(Nj99-08) 
Nj98-09(Feb.l3,1998)(Nj99-09) 
NJ98-10(Feb.l 3,1998)(NJ99-10) 
Nj98-ll(Feb.l3,1998)(NJ99-ll) 
Nj98-12(Feb.l3,1998)(NJ99-12) 
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NJ98-13(Feb.l3,1998)(Nj99-13) 
NJ98-14(Feb.l3,1998)(Nj99-14j 
NJ98-15(Feb.l3,1998)(Nj99-15) 
Nj98-16(Feb.l3,1998)(Nj99-16) 

New York 
NY98-01(Feb.l3,1998)(NY99-01) 
NY98-02(Feb.l3,1998)(NY99-02j 
NY98-03(Feb.l3,1998)(NY99-03) 
NY98-04(Feb.l3,1998)(NY99-04) 
NY98-05(Feb.l3.1998)(NY99-05) 
NY98-06(Feb.l3,1998)(NY99-06) 
NY98-07(Feb.l3,1998)(NY99-07) 
NY98-03(Feb.l3.1998)(NY99-08) 
NY98-09(Feb.l3,1998)(NY99-09) 
NY98-10(Feb.l3,1998)(NY99-10) 
NY98-ll(Feb.l3,1998)(NY99-ll) 
NY98-12(Feb.l3,1998)(NY99-12) 
NY98-13(Feb.l3.1998)(NY99-13) 
NY98-14(Feb.l3,1998)(NY99-14) 
NY98-15 (Feb. 13.1998)(NY99-15) 
NY98-16(Feb.l3,1998)(NY99-16) 
NY98-17(Feb.l3,1998)(NY99-17) 
NY98-18(Feb.l3,1998)(NY99-18) 
NY98-19{Feb.l3,1998)(NY99-19) 
NY98-20(Feb.l3,1998)(NY99-20) 
NY98-21{Feb.l3,1998)(NY99-21) 
NY98-22(Feb.l3,1998)(NY99-22) 
NY98-23(Feb.l3,1998)(NY9»-23) 
NY98-24(Feb.l3,1998)(NY99-24) 
NY98-25(Feb.l3,1998)(NY99-25} 
NY98-26(Feb.l3,1998)(NY99-26)' 
NY98-27(Feb.l3.1998)(NY99-27) 
NY98-28(Feb.l3,1998)(NY99-28) 
NY98-29{Feb.l3,1998)(NY99-29) 
NY98-30{Feb. 13,1998)(NY99-30) 
NY98-31(Feb.l3,1998)(NY99-31) 
NY98-32(Feb.l3,1998)(NY99-32) 
NY98-33(Feb.l3,1998)(NY99-33) 
NY98-34(Feb.l3,1998)(NY94-34) 
NY98-35{Feb.l3,1998)(NY99-35) 
NY98-36(Feb.l3,1998)(NY99-36) 
NY98-37(Feb.l3,1998){NY99-37) 
NY98-38(Feb.l3,1998)(NY99-38) 
NY98-39(Feb.l3,1998KNY99-39) 
NY98-40(Feb.l3,1998){NY99-^0) 
NY98-^l(Feb.l3,1998)(NY99-41) 
NY98-42(Feb.l3,1998KNY99-42) 
NY98-43(Feb.l3,1998)(NY99-43) 
NY98-44(Feb.l3,1998)(NY99^4) 
NY98-^5(Feb.l3,1998)(NY99-45) 
NY98^6(Feb.l3,1998)(NY99-46) 
NY98-47(Feb.l3,1998)(NY9»-^7) 
NY98-48(Feb.l3,1998){NY99--18) 
NY98-49(Feb.l 3,1998){NY99-49) 
NY98-50(Feb.l3,1998)(NY99-50) 
NY98-51(Feb.l3,1998)(NY99-51) 
NY98-52(Feb.l3,1998)(NY99-52) 
NY98-53(Feb.l3,1998){NY99-53) 
NY98-54(Feb. 13,1998KNY99-54) 
NY98-55(Feb.l3,1998)(NY99-55) 
NY98-56(Feb.l3,1998)(NY99-56) 
NY98-57(Feb.l3,1998)(NY99-57) 
NY98-58(Feb.l3,1998)(NY99-58) 
NY98-59(Feb.l3,1998)(NY99-59) 
NY98-60(Feb.l3,1998)(NY99-60) 
NY98-61(Feb.l3,1998)(NY99-61) 
NY98-62(Feb.l3,1998)(NY99-62) 
NY98-63(Feb.l3,1998)(NY99-63) 
NY98-64(Feb.l3,1998)(NY99-64) 
NY98-65(Feb.l3,1998)(NY99-65) 
NY98-66(Feb. 13,1998)(NY99-66) 
NY98-67(Feb.l3,1998)(NY99-67) 
NY98-68(Feb.l3,1998)(NY99-68) 
NY98-69(Feb.l3,1998)(NY99-69) 
NY98-70(Feb.l3,1998)(NY99-70) 
NY98-71{Feb.l3,1998)(NY99-71) 

NY98-72(Feb.l3,1998)(NY99-72) 
. NY98-73(Feb.l3,1998)(NY99-73) 

NY98-74(Feb.l3,1998)(NY99-74) 
NY98-75(Feb.l3,1998j(NY99-75) 
NY98-76(Feb.l3,1998)(NY99-76) 
NY98-77(Feb.l3,1998)(NY99-77j 

Guam 
GU98-01(Feb.l3,1998)(GU99-01) 

Puerto Rico 
PR98-01(Feb.l3,1998)(PR99-01) 
PR98-02(Feb.l3,1998)(PR99-02) 
PR98-03(Feb.l3.1998)(PR99-03) 

Rhode Island 
Rl98-01(Feb.l3,1998)(Rl99-01) 
Rl98-02(Feb.l3,1998)(RI99-02) 
Rl98-03(Feb.l3.1998)(RI99-03) 
Rl98-04(Feb.l3,1998)(Rl99-04) 
Rl98-05(Feb.l3.1998)(Rl99-05) 
Rl98-06(Feb. 13,1998)(RI99-06) 

Virgin Islands 
V198-01(Feb.l3,1998(Vl99-01) 
VI98-02(Feb.l3,1998(VI99-02) 

Vermont 
VT98-01(Feb.l3,1998)(VI99-01) 
VT98-02{Feb. 13,1998)(VI99-02) 
VT98-03(Feb.l3,1998)(Vl99-03) 
VT98-04(Feb.l3,1998)(Vl99-04) 
VT98-05{Feb.l3,1998)(Vl99-05) 
VT98-06(Feb.l3,1998)(Vl99-06) 
VT98-07(Feb.l3,1998)(Vl99-07) 
VT98-08(Feb.l3,1998)(Vl99-08) 
VT98-O9(Feb.l3,1998)(Vl99-09) 
VT98-10(Feb.l3.1998)(Vl99-10) 
VT98-1 l(Feb. 13,1998)(VI99-11) 
VT98-12(Feb.l3,1998)(Vl99-12) 
VT98-13(Feb.l3,1998)(Vl99-13) 
VT98-14(Feb.l3,1998KVl99-14) 
VT98-15(Feb.l3,1998)(VI99-15) 
VT98-16(Feb.l3,1998)(Vl99-16) 
VT98-17(Feb.l3,1998)(VI99-17) 
VT98-18(Feb.l 3,1998)(VI99-18) 
VT98-19(Feb.l3,1998)(VI99-19) 
VT98-20{Feb.l3.1998)(Vl99-20) 
VT98-21(Feb.l3,1998)(Vl9&-21) 
VT98-22(Feb.l3,1998)(VI99-22) 
VT98-23(Feb.l3,1998)(Vl99-23) 
VT98-24(Feb.l3,1998)(Vl99-24) 
VT98-25(Feb. 13,1998)(VI99-25) 
VT98-26(Feb.l3,1998)(VI99-26) 
VT98-27(Feb.l3,1998)(VI99-27) 
VT98-28{Feb.l3,1998)(VI99-28) 
VT98-29(Feb.l3,1998)(VI99-29) 
VT98-30(Feb.l3,1998)(Vl99-30) 
VT98-31(Feb.l3.1998KVI99-31) 
VT98-32(Feb.l3,1998)(VI99-32) 
VT98-33(Feb.l3,1998)(VI99-33) 
VT98-34{Feb.l3.1998KVl99-34) 
VT98-35{Feb.l3,1998KVI99-35) 
VT98-36{Feb.l3.1998)(Vl99-36) 
VT98-37(Feb.l3,1998)(Vl99-37) 
VT98-38(Feb.l3,1998)(VI99-38) 
VT98-39(Feb. 13,1998)(Vl99-39) 
VT98^0(Feb.l3,1998){VI99-40) 
VT98-41 (Feb. 13,1998}(VI99-41) 

Volume II 

District of Columbia 
DC98-01 (Feb.l3,1998)(DC99-01) 
DC98-02 (Feb.l3,1998)(DC99-02) 
DC98-03 (Feb.l3,1998){DC99-03) 

Delaware 
DE98-01(Feb.l3,1998)(DE99-01) 
DE98-02(Feb.l3,1998)(DE99-02) 
DE98-03(Feb.l3.1998)(DE99-03) 
DE98-04(Feb. 13,1998)(DE99-04) 
DE98-05(Feb.l3,1998)(DE99-05) 

DE98-06(Feb.l3,1998)(DE99-06) 
DE98-07(Feb.l3,1998)(DE99-07) 
DE98-08(Feb. 13,1998)(DE9^8) 
DE98-09(Feb.l3,1998j(DE99-09) 
DE98-10(Feb.l3,1998)(DE99-10) 

Maryland 
MD98-01(Feb.l3,1998)(MD99-01) 
MD98-02(Feb.l3,1998)(MD99-02) 
MD98-03(Feb.l3,1998)(MD99-03) 
MD98-04(Feb.l3,1998)(MD99-04) 
MD98-05(Feb. 13,1998j(MD99-05) 
MD98-06(Feb.l3,1998)(MD99-06) 
MD98-07(Feb.l3,1998)(MD99-07) 
MD98-08(Feb.l3,1998)(MD99-08) 
MD98-09(Feb.l3,1998)(MD99-09) 
MD98-10(Feb.l3,1998)(MD99-10) 
MD98-ll(Feb.l3,1998)(MD99-ll) 
MD98-12(Feb.l3,1998)(MD99-12) 
MD98-13(Feb. 13,1998)(MD99-13) 
MD98-14(Feb.l3,1998)(MD99-14) 
MD98-15(Feb.l3,1998){MD99-15) 
MD98-16(Feb.l3,1998)(MD99-16) 
MD98-17(Feb.l 3,1998)(MD99-17) 
MD98-18(Feb.l3,1998)(MD99-18) 
MD98-19(Feb.l3,1998)(MD99-19) 
MD98-20(Feb.l3,1998)(MD99-20) 
MD98-21 (Feb. 13,1998)(MD99-21) 
MD98-22(Feb.l3,1998)(MD99-22) 
MD98-23(Feb.l3,1998)(MD99-23) 
MD98-24(Feb.l3,1998)(MD99-24) 
MD98-25(Feb.l3,1998)(MD99-25) 
MD98-26(Feb.l3,1998)(MD99-26) 
MD98-27(Feb.l3,1998)(MD99-27) 
MD98-28(Feb.l3,1998)(MD99-28) 
MD98-29(Feb.l3,1998)(MD99-29) 
MD98-30(Feb.l3,1998)(MD99-30) 
MD98-31(Feb.l3,1998)(MD99-31) 
MD98-32(Feb. 13,1998)(MD99-32) 
MD98-33(Feb.l3,1998)(MD99-33) 
MD98-34(Feb.l3,1998)(MD99-34) 
MD98-35(Feb.l3,1998)(MD99-35) 
MD98-36(Feb.l3,1998)(MD99-36) 
MD98-37(Feb.l3,1998KMD99-37) 
MD98-38(Feb.l3,1998KMD99-38) 
MD98-39(Feb.l3,1998)(MD99-39) 
MD98-40(Feb.l3,1998)(MD99-40) 
MD98-^l(Feb.l3,1998)(MD99-41) 
MD98-42(Feb.l3,1998)(MD99-42) 
MD98-^3(Feb.l3,1998)(MD99-43) 
MD98--14(Feb.l3,1998)(MD99-44) 
MD98-45(Feb.l3,1998)(MD99-45) 
MD98-46(Feb.l3,1998)(MD99-^6) 
MD98-47(Feb.l3,1998)(MD99-^7) 
MD98-^8(Feb.l 3,1998)(MD99-48) 
MD98--19(Feb.l3,1998)(MD99-49) 
MD98-50(Feb. 13,1998)(MD99-50) 
MD98-51(Feb.l3,1998)(MD99-51) 
MD98-52(Feb.l3,1998)(MD99-52) 
MD98-53(Feb.l3,1998)(MD99-53) 
MD98-54(Feb.l3,1998)(MD99-54) 
MD98-55(Feb.l3,1998)(MD99-55) 
MD98-56(Feb.l3,1998)(MD99-56) 
MD98-57(Feb.l3,1998)(MD99-57) 
MD98-58(Feb.l3,1998)(MD99-58) 

Permsylvania 
PA98-01(Feb.l3,1998)(PA99-01) 
PA98-02(Feb.l3,1998)(PA99-02) 
PA98-03(Feb.l3,1998)(PA99-03) 
PA98-04(Feb.l3,1998)(PA99-04) 
PA98-05(Feb.l 3,1998)(PA99-05) 
PA98-06(Feb.l3,1998)(PA99-06) 
PA98-07(Feb.l 3,1998)(P A99-07) 
PA98-08(Feb.l3,1998)(PA99-08) 
PA98-09(Feb.l3,1998)(PA99-09) 
PA98-10(Feb.l3,1998)(PA99-10) 
PA98-ll(Feb.l3,1998)(PA99-ll) 
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PA98-12(Feb.l3,1998)(PA99-12) 
PA98-13(Feb.l3,1998)(PA99-13) 
PA98-14(Feb.l3,1998)(PA99-14) 
PA98-15(Feb.l3,1998)(PA99-15) 
PA98-16(Feb.l3,1998)(PA99-16) 
PA98-17(Feb.l3,1998)(PA99-17) 
PA98-18(Feb.l3,1998)(PA99-18) 
PA98-19(Feb.l3,1998)(PA99-19) 
PA98-20(Feb.l3,1998)(PA99-20) 
PA98-21 (Feb.l 3,1998)(PA99-21) 
PA98-22(Feb.l3,1998)(PA99-22) 
PA98-23(Feb.l3,1998)(PA99-23) 
PA98-24(Feb.l3,1998)(PA99-24) 
PA98-25(Feb.l3,1998)(PA99-25) 
PA98-26(Feb.l3,1998)(PA99-26) 
PA98-27(Feb.l3,1998)(PA99-27) 
PA98-28{Feb.l3,1998)(PA99-28) 
PA98-29(Feb.l3,1998)(PA99-29) 
PA98-30(Feb.l3,1998j(PA99-30j 
PA98-31(Feb.l3,1998)(PA99-31) 
PA98-32(Feb.l3.1998)(PA99-32) 
PA98-33(Feb.l3,1998)(PA99-33) 
PA98-34(Feb.l3,1998)(PA99-34) 
PA98-35(Feb.l3,1998)(PA99-35) 
PA98-36(Feb.l3,1998)(PA99-36) 
PA98-37(Feb.l3,1998){PA99-37) 
PA98-38(Feb.l3,1998)(PA99-38) 
PA98-39(Feb.l3,1998){PA99-39) 
PA98--10(Feb.l3,1998){PA99-40) 
PA98-41(Feb.l3,1998)(PA99-^l) 
PA98-42(Feb.l3,1998)(PA99-42) 
PA98-43(Feb.l3,1998)(PA99-43) 
PA98-44(Feb.l3,1998)(PA99-^4) 
PA98-45(Feb.l3,1998j(PA99-45) 
PA98^6(Feb.l3,1998)(PA99-46) 
PA98-47(Feb.l3,1998)(PA99-47) 
PA98-48(Feb.l3,1998)(PA99-48) 
PA98-49{Feb. 13,1998)(P A99-49) 
PA98-50(Feb.l3,1998)(PA99-50) 
PA98-51(Feb.l3,1998)(PA99-51) 
PA98-52(Feb.l3,1998)(PA99-52) 
PA98-53(Feb.l3,1998)(PA99-53) 
PA98-54{Feb.l3,1998)(PA99-54) 
PA98-55(Feb.l3,1998)(PA99-55) 
PA98-56{Feb.l3,1998}(PA99-56) 
PA98-57(Feb.l3,1998)(PA99-57) 
PA98-58(Feb.l3,1998)(PA99-58) 
PA98-59(Feb.l3,1998)(PA99-59) 
PA98-60(Feb.l3,1998)(PA99-60j 
PA98-61 (Feb. 13,1998)(PA99-61) 
PA98-62(Feb.l3,1998)(PA99-62) 
PA98-63(Feb.l3,1998)(PA99-63) 
PA98-64(Feb.l3,1998)(PA99-64) 
PA98-65(Feb.l3,1998)(PA99-65) 
PA98-66(Feb.l3,1998)(PA99-66) 
PA98-67{Feb.l3.1998)(PA99-67] 

Virginia 
V A98-01 (Feb.13,1998( V A-99-01) 
VA98-02(Feb.l3,1998(VA-99-02) 
VA98-03(Feb.l3.1998(VA-99-03j 
VA98-04(Feb.l3.1998(VA-99-04) 
VA98-05(Feb.l3,1998(VA-99-05) 
VA98-06(Feb.l3,1998(VA-99-06) 
VA98-07(Feb.l3,1998(VA-99-07) 
VA98-08(Feb.l3,1998(VA-99-08) 
VA98-09(Feb.l3,1998(VA-99-09) 
VA98-10(Feb.l3,1998(VA-99-10) 
VA98-ll(Feb.l3,1998)(VA99-ll) 
VA98-12(Feb.l3.1998j(VA99-12) 
VA98-13(Feb. 13,1998)(VA99-13) 
VA98-14(Feb.l3,1998)(VA99-14) 
VA98-15(Feb.l3,1998)(VA99-15) 
VA98-16(Feb.l3,1998)(VA99-16) 
VA98-17(Feb.l3,1998)(VA99-17) 
VA98-18(Feb.l3,1998){VA99-18) 
VA98-19(Feb.l3,1998)(VA99-19) 

VA98-20(Feb.l3,1998)(VA99-20) 
VA98-21{Feb.l3,1998)(VA99-21} 
VA98-22(Feb.l3,1998)(VA99-22) 
VA98-23(Feb.l3,1998)(VA99-23) 
V A98-24(Feb. 13,1998) (VA99-24) 
VA98-25(Feb.l3,1998)(VA99-25) 
VA98-26(Feb. 13.1998)( VA99-26) 
V A98-2 7(Feb. 13,1998j (V A99-27) 
VA98-28(Feb. 13,1998}(VA99-28) 
VA98-29(Feb.l 3,1998)(V A99-29) 
VA98-30(Feb. 13,1998)(VA99-30) 
VA98-31(Feb.l3,1998){VA99-31) 
VA98-32(Feb.l3,1998)(VA99-32) 
VA98-33(Feb.l3,1998)(VA99-33) 
VA98-34(Feb. 13,1998){VA99-34) 
VA98-35(Feb.l3,1998)(VA99-35) 
V A98-36(Feb. 13,1998)( VA99-36) 
VA98-37(Feb.l3,1998)(VA99-37) 
VA98-38(Feb.l3,1998)(VA99-38) 
VA98-39(Feb.l3,1998)(VA99-39) 
VA98-^0(Feb.l3,1998)(VA99-^0) 
VA98-41(Feb.l3,1998)(VA99-41) 
VA98-42(Feb.l3,1998)(VA99-42) 
VA98-^3(Feb.l3,1998)(VA99-^3) 
VA98-44(Feb.l3,1998)(VA99-44) 
VA98-45(Feb.l3,1998)(VA99-45) 
VA98-46(Feb.l3,1998)(VA99-46) 
VA98-47(Feb.l3,1998)(VA99-47) 
VA98-48(Feb. 13,1998)(VA99-48) 
VA98-49(Feb.l 3,1998)(VA99-49) 
VA98-50(Feb.l3,1998)(VA99-50) 
VA98-51(Feb.l3,1998)(VA99-51) 
VA98-52(Feb.l3,1998)(VA99-52) 
VA98-53(Feb.l3,1998)(VA99-53) 
VA98-54{Feb.l3,1998)(VA99-54) 
VA98-55(Feb.l3,1998)(VA99-55) 
VA98-56(Feb.l3,1998)(VA99-56) 
VA98-57(Feb.l3,1998)(VA99-57) 
VA98-58(Feb.l3,1998)(VA99-58) 
VA98-59(Feb. 13,1998){ VA99-59) 
VA98-60(Feb.l3,1998)(VA99-60) 
VA98-61(Feb.l3,1998)(VA99-61) 
VA98-62(Feb.l3,1998)(VA99-62) 
VA98-63(Feb. 13,1998)(VA99-63) 
VA98-64{Feb.l3,1998)(VA99-64) 
VA98-65(Feb.l3,1998)(VA99-65) 
VA98-66(Feb.l3,1998)(VA99-66) 
VA98-67(Feb.l3,1998)(VA99-67) 
VA98-68(Feb. 13,1998)( VA99-68) 
VA98-69(Feb.l3,1998)(VA99-€9) 
VA98-70(Feb.l3,1998)(VA99-70) 
VA98-71(Feb.l3,1998)(VA99-71) 
VA98-72(Feb.l3,1998)(VA99-72) 
VA98-73(Feb. 13,1998)(VA99-73) 
VA98-74(Feb.l3,1998)(VA99-74) 
VA98-75(Feb.l3,1998)(VA99-75) 
VA98-76(Feb.l 3,1998)(VA99-76) 
V A98-77{Feb. 13,1998) (VA99-77) 
VA98-78(Feb.l3,1998)(VA99-78) 
VA98-79(Feb.l3,1998)(VA99-79) 
VA98-80(Feb.l3,1998)(VA99-80) 
VA98-81{Feb.l3,1998)(VA99-81) 
VA98-82(Feb.l3,1998)(VA99-82) 
V A98-83(Feb. 13,1998)(VA99-83) 
VA98-84(Feb.l3,1998)(VA99-84) 
VA98-85(Feb.l3,1998)(VA99-85) 
VA98-86(Feb.l3,1998)(VA99-86) 
VA98-87(Feb.l3,1998)(VA99-87) 
VA98-88(Feb. 13,1998){VA99-88) 
VA98-89(Feb.l3,1998)(VA99-89) 
VA98-90(Feb.l3,1998)(VA99-90) 
VA98-91 (Feb. 13,1998)(VA99-91) 
VA98-92(Feb.l3,1998)(VA99-92) 
VA98-93(Feb.l3,1998)(VA99-93) 
VA98-94(Feb.l3,1998)(VA99-94) 
VA98-95(Feb.l3,1998)(VA99-95) 

V A98-96(Feb. 13,1998)( VA99-96) 
VA98-97(Feb.l3,1998)(VA99-97) 
VA98-98(Feb.l3,1998)(VA99-98) 
VA98-99(Feb. 13,1998)(V A99-99) 
VA98-100(Feb.l3,1998)(VA99-100) 
VA98-101(Feb.l3,1998)(VA99-101) 
VA98-102(Feb.l3,1998)(VA99-102) 
VA98-103(Feb.l3,1998)(VA99-103) 

West Virginia 
WV98-01(Feb.l3,1998)(WV99-01) 
WV98-02(Feb.l3,1998)(WV99-02) 
WV98-03(Feb.l3,1998)(WV99-03) 
WV98-04(Feb. 13,1998)(WV99-04) 
WV98-05(Feb.l3,1998)(WV99-05) 
WV98-06(Feb.l3,1998)(WV99-06) 
WV98-07(Feb.l3,1998)(WV99-07) 
WV98-08(Feb.l3,1998)(WV99-08) 
WV98-09(Feb. 13,1998) (WV99-09) 
WV98-10(Feb.l3,1998)(WV99-10) 

Volume HI 

Alabama 
AL98-01(Feb.l3,1998)(AL99-01) 
AL98-02(Feb.l3,1998)(AL99-02) 
AL98-03(Feb.l3,1998)(AL99-03) 
AL98-04(Feb.l3,1998)(AL99-04) 
AL98-05(Feb. 13,1998)(AL99-05) 
AL98-06(Feb.l3,1998){AL99-06) 
AL98-07(Feb. 13,1998)( AL99-07) 
AL98-QB(Feb. 13,1998)( AL99-08) 
AL98-09(Feb. 13,1998)(AL99-09) 
AL98-10{Feb.l3,1998)(AL99-10) 
AL98-11 (Feb.13,1998)( AL99-11) 
AL98-12(Feb.l3,1998)(AL99-12) 
AL98-13(Feb.l3,1998)(AL99-13) 
AL98-14(Feb.l3,1998)(AL99-14) 
AL98-15(Feb. 13,1998)(AL99-15) 
AL98-16(Feb.l3,1998)(AL99-16) 
AL98-17{Feb.l3,1998)(AL99-17) 
AL98-18(Feb.l3,1998)(AL99-18) 
AL98-19(Feb. 13,1998) (AL99-19) 
AL98-20(Feb. 13,1998)( AL99-20) 
AL98-21(Feb.l3,1998)(AL99-21) 
AL98-22(Feb.l3,1998)(AL99-22) 
AL98^23(Feb.l3,1998)(AL99-23) 
AL98-24(Feb. 13,1998)( AL99-24) 
AL98-25(Feb. 13,1998)( AL99-25) 
AL98-26(Feb.l3,1998)(AL99-26) 
AL98-27(Feb.l3,1998)(AL99-27) 
AL98-28(Feb.l3,1998)(AL99-28) 
AL98-29(Feb.l3,1998)(AL99-29) 
AL98-30(Feb.l3,1998)(AL99-30) 
AL98-31(Feb.l3,1998)(AL99-31) 
AL98-32(Feb.l3,1998)(AL99-32) 
AL98-33(Feb.l3,1998)(AL99-33) 
AL98-34(Feb. 13,1998)( AL99-34) 
AL98-35(Feb.l3,1998)(AL99-35) 
AL98-36(Feb.l3,1998)(AL99-36) 
AL98-37(Feb.l3,1998)(AL99-37) 
AL98-38(Feb.l3,1998)(AL99-38) 
AL98-39(Feb. 13,1998)( AL99-39) 
AL98-40{Feb.l3,1998)(AL99-40) 
AL98-41(Feb.l3,1998)(AL99-41) 
AL98^2(Feb.l3,1998)(AL99-42) 
AL98-43(Feb.l3,1998)(AL99-43) 
AL98-44{Feb. 13,1998) (AL99-44) 
AL98-45(Feb.l3,1998)(AL99-45) 
AL98-46(Feb.l3,1998)(AL99-46) 
AL98-47(Feb.l3,1998)(AL99-47) 
AL98-48(Feb. 13,1998){ AL99-48) 
AL98-49(Feb. 13,1998)( AL99-49) 
AL98-50(Feb.l3,1998)(AL99-50) 
AL98-51(Feb.l3,1998)(AL99-51) 
AL98-52(Feb.l3,1998)(AL99-52) 
AL98-53(Feb.l3,1998)(AL99-53) 
AL98-54(Feb.l3',1998)(AL99-54) 
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AL98-55(Feb.l3,1998)(AL99-55) 
Florida 

FL98-01(Feb.l3,1998)(FL99-01) 
FL98-02(Feb. 13,1998)(FL99-02] 
FL98-03(Feb.l3,1998)(FL99-03) 
FL98-04(Feb.l3,1998)(FL99-04) 
FL98-05(Feb. 13,1998)(FL99-05) 
FL98-06(Feb.l3,1998)(FL99-06) 
FL98-07(Feb.l3,1998)(FL99-07) 
FL98-08(Feb.l3,1998)(FL99-08) 
FL98-09(Feb. 13,1998)(FL99-09) 
FL98-10(Feb,13.1998)(FL99-10) 
FL98-ll{Feb.l3,1998)(FL99-ll) 
FL98-12(Feb. 13,1998)(FL99-12) 
FL98-13(Feb. 13,1998){FL99-13) 
FL98-14(Feb.l3,1998)(FL99-14) 
FL98-15(Feb. 13,1998)(FL99-15) 
FL98-16(Feb.l3,1998)(FL99-16) 
FL98-17(Feb.l3,1998)(FL99-17) 
FL98-18(Feb.l3,1998)(FL99-18) 
FL98-19(Feb.l3,1998)(FL99-19) 
FL98-20(Feb. 13,1998)(FL99-20) 
FL98-21(Feb.l3,1998)(FL99-21) 
FL98-22(Feb.l3,1998){FL99-22) 
FL98-23(Feb.l3,1998)(FL99-23) 
FL98-24(Feb.l3,1998)(FL99-24) 
FL98-25(Feb.l3,1998)(FL99-25) 
FL98-26(Feb. 13,1998)(FL99-26j 
FL98-2 7(Feb. 13,1998) (FL99-27) 
FL98-28(Feb. 13,1998)(FL99-28) 
FL98-29(Feb.l3,1998)(FL99-29) 
FL98-30(Feb.l3,1998){FL99-30) 
FL98-31(Feb.l3,1998)(FL99-31) 
FL98-32(Feb.l3,1998)(FL99-32) 
FL98-33(Feb.13,1998)(FL99-33) 
FL98-34(Feb. 13.1998)(FL99-34) 
FL98-35(Feb.l3,1998)(FL99-35) 
FL98-36(Feb.l3,1998)(FL99-36) 
FL98-3 7(Feb. 13,1998){FL99-3 7) 
FL98-38(Feb. 13,1998){FL99-38) 
FL98-39(Feb. 13,1998)(FL99-39) 
FL98--40(Feb. 13,1998)(FL99-40) 
FL98^1(Feb.l3,1998)(FL99-4l) 
FL98-42(Feb. 13,1998)(FL99-42) 
FL98^3(Feb.l3,1998)(FL99-^3) 
FL98^4(Feb. 13,1998)(FL99-44) 
FL98-45(Feb.l3,1998)(FL99-15) 
FL98--16(Feb.l3,1998)(FL99-46) 
FL98-17(Feb.l3,1998)(FL99-^7) 
FL98^8(Feb.l3,1998)(FL99-48) 
FL98-49(Feb.l3,1998)(FL99-49) 
FL98-50(Feb. 13,1998) (FL99-50) 
FL98-51(Feb.l3,1998)(FL99-51) 
FL98-52(Feb.l3,1998)(FL99-52) 
FL98-53(Feb.l3,1998)(FL99-53) 
FL98-54(Feb. 13,1998)(FL99-54) 
FL98-55(Feb.l3,1998)(FL99-55) 
FL98-56(Feb. 13,1998)(FL99-56) 
FL98-57(Feb.l3,1998)(FL99-57) 
FL98-58(Feb. 13,1998)(FL99-58) 
FL98-59(Feb. 13,1998)(FL99-59) 
FL98-60(Feb.l3,1998)(FL99-60) 
FL98-61(Feb.l3,1998i{FL99-61) 
FL98-62(Feb.l3,1998)(FL99-62) 
FL98-63{Feb.l3,1998)(FL99-63) 
FL98-64(Feb. 13,1998)(FL99-64) 
FL98-65(Feb.l3,1998){FL99-65) 
FL98-66(Feb. 13,1998)(FL99-66) 
FL98-67(Feb. 13,1998)(FL99-67) 
FL98-68(Feb. 13,1998)(FL99-68) 
FL98-69(Feb. 13,1998)(FL99-69) 
FL98-70(Feb. 13,1998){FL99-70) 
FL98-71(Feb.l3,1998)(FL99-71) 
FL98-72(Feb. 13,1998) (FL99-72) 
FL98-73(Feb.l3,1998)(FL99-73) 
FL98-74(Feb.l3,1998)(FL99-74) 

FL98-75(Feb.l3,1998)(FL99-75) 
FL98-76(Feb.l3,1998)(FL99-76) 
FL98-77(Feb.l3,1998)(FL99-77) 
FL98-78(Feb.l3,1998)(FL99-78) 
FL98-79(Feb. 13,1998)(FL99-79) 
FL98-80(Feb.l3,1998)(FL99-80) 
FL98-81(Feb.l3,1998)(FL99-81) 
FL98-82(Feb. 13,1998)(FL99-82) 
FL98-83(Feb.l3,1998)(FL99-83) 
FL98-84(Feb.l3,1998)(FL99-84) 
FL98-85(Feb.l3,1998)(FL99-85) 
FL98-86(Feb.l3,1998)(FL99-86) 
FL98-87(Feb.l3,1998)(FL99-87) 
FL98-88(Feb.13,1998) (FL99-88) 
FL98-89(Feb.l3,1998)(FL99-89) 
FL98-90(Feb.l3,1998)(FL99-90) 
FL98-91(Feb.l3,1998){FL99-91) 
FL98-92(Feb.l3,1998)(FL99-92) 
FL98-93(Feb.l3,1998)(FL99-93) 
FL98-94(Feb.l3,1998)(FL99-94) 
FL98-95{Feb.l3,1998)(FL99-95) 
FL98-96(Feb. 13,1998){FL99-96) 
FL98-97(Feb.l3,1998)(FL99-97) 
FL98-98(Feb.l3,1998)(FL99-98) 
FL98-99(Feb. 13,1998)(FL99-99) 
FL98-100(Feb.l3,1998)(FL99-100) 
FL98-101(Feb.l3,1998)(FL99-101) 
FL98-102(Feb. 13,1998)(FL99-102) 

Georgia 
GA98-01 (Feb.13,1998) (GA99-01) 
GA98-02(Feb. 13,1998)(GA99-02) 
GA98-03(Feb.l3,1998)(GA99-03) 
GA98-04(Feb.l3,1998)(GA99-04) 
GA98-05(Feb.l3,1998)(GA99-05) 
GA98-06(Feb.l 3,1998)(GA99-06) 
GA98-07(Feb.l3,1998)(GA99-07) 
GA98-08{Feb. 13,1998)(GA99-08) 
GA98-09{Feb. 13,1998)(GA99-09) 
GA98-10(Feb.l3,1998)(GA99-10) 
GA98-ll(Feb.l3,1998)(GA99-ll) 
GA98-12(Feb.l3,1998)(GA99-12) 
GA98-13(Feb.l3,1998)(GA99-13) 
GA98-14(Feb.l3,1998)(GA99-14) 
GA98-15(Feb.l3,1998)(GA99-15) 
GA98-16(Feb.l3,1998)(GA99-16) 
GA98-17(Feb.l3,1998)(GA99-17) 
GA98-18{Feb. 13,1998)(GA99-18) 
GA98-19(Feb. 13,1998)(GA99-19) 
GA98-20(Feb.l3,1998)(GA99-20) 
GA98-21 (Feb. 13,1998)(GA99-21) 
GA98-22(Feb.l3,1998)(GA99-22) 
GA98-23(Feb.l3,1998)(GA99-23) 
GA98-24(Feb.l3,1998)(GA99-24) 
GA98-25(Feb.l3,1998)(GA99-25) 
GA98-26(Feb.l3,1998)(GA99-26) 
GA98-27(Feb.l3,1998)(GA99-27) 
GA98-28(Feb. 13,1998)(GA99-28) 
GA98-29(Feb.l3,1998)(GA99-29) 
GA98-30(Feb.l3,1998)(GA99-30) 
GA98-31(Feb.l3,1998)(GA99-31) 
GA98-32(Feb.l3,1998)(GA99-32) 
GA98-33(Feb.l3,1998)(GA99-33) 
GA98-34(Feb.l3,1998)(GA99-34) 
GA98-35(Feb.l3,1998)(GA99-35) 
GA98-36(Feb.l3,1998)(GA99-36) 
GA98-37(Feb.l3,1998)(GA99-37) 
GA98-38(Feb.l3,1998)(GA99-38) 
GA98-39(Feb.l3,1998)(GA99-39) 
GA98-40(Feb.l3,1998)(GA99-40) 
GA98^1(Feb.l3,1998)(GA99-41) 
GA98-42(Feb.l3,1998)(GA99-42) 
GA98-43(Feb.l3,1998)(GA99-43) 
GA98-^4(Feb.l3,1998)(GA99-44) 
GA98-45(Feb.l3,1998)(GA99-45) ' 
GA98-46(Feb.l3,1998)(GA99-46) 
GA98-47(Feb.l3,1998)(GA99-47) 

GA98^8(Feb.l3,1998)(GA99-48) 
GA98-49(Feb.l3,1998)(GA99-^9) 
GA98-50(Feb.l3,1998)(GA99-50) 
GA98-51 (Feb.13,1998) (GA99-51) 
GA98-52(Feb.l3,1998)(GA99-52) 
GA98-53(Feb. 13,1998)(GA99-.53) 
GA98-54(Feb.l3,1998)(GA99-54) 
GA98-55 (Feb. 13,1998) (GA99-55) 
GA98-.56(Feb.l3,1998)(GA99-56) 
GA98-57(Feb.l3,1998)(GA99-57) 
GA98-58(Feb.l3.1998)(GA99-58) 
G A98-59(Feb.13,1998) (GA99-59) 
GA98-60(Feb. 13,1998)(G A99-60) 
GA98-61(Feb.l3,1998)(GA99-61) 
GA98-62(Feb. 13,1998)(GA99-62) 
GA98-63(Feb.l3,1998)(GA99-63) 
GA98-64(Feb.l3,1998)(GA99-64) 
GA98-65(Feb.l3,1998)(GA99-65) 
GA98-66(Feb.l3,1998)(GA99-66) 
GA98-67(Feb.l3,1998)(GA99-67) 
GA98-68(Feb.l3,1998)(GA99-68) 
GA98-69(Feb.l3,1998)(GA99-69) 
GA98-70(Feb.l3,1998)(GA99-70) 
GA98-71(Feb.l3,1998)(GA99-71) 
GA98-72(Feb.l3,1998)(GA99-72) 
GA98-73(Feb. 13,1998)(GA99-73) 
GA98-74(Feb.l3,1998)(GA99-74) 
GA98-75(Feb.l3,1998)(GA99-75) 
GA98-76(Feb. 13,1998)(GA99-76) 
GA98-77(Feb.l3,1998)(GA99-77) 
GA98-78(Feb.l3,1998)(GA99-78) 
GA98-79(Feb. 13,1998)(GA99-79) 
GA98-80(Feb. 13,1998)(GA99-80) 
GA98-81 (Feb. 13,1998)(GA99-81) 
GA98-82(Feb.l3,1998)(GA99-82) 
GA98-83(Feb.l3,1998)(GA99-83) 
GA98-84(Feb.l3,1998)(GA99-84) 
GA98-85(Feb.l3,1998)(GA99-85) 
GA98-86{Feb. 13,1998)(GA99-86) 
GA98-87(Feb.l3,1998)(GA99-87) 
GA98-88(Feb.l3,1998)(GA99-88) 
GA98-89(Feb. 13,1998)(GA99-89) 
G A98-90(Feb. 13,1998) (GA99-90) 
GA98-91(Feb.l3,1998)(GA99-91) 
GA98-92(Feb.l3,1998)(GA99-92) 
GA98-93(Feb.l3,1998)(GA99-93) 
GA98-94(Feb. 13,1998) (GA99-94) 

Kentucky 
KY98-01(Feb.l3,1998)(KY99-01) 
KY98-02(Feb.l3,1998)(KY99-02) 
KY98-03(Feb.l3,1998){KY99-03) 
KY98-04(Feb.l3,1998)(KY99-04) 
KY98-05(Feb.l3,1998)(KY99-05) 
KY98-06(Feb.l3,1998)(KY99-06) 
KY98-07(Feb.l3,1998)(KY99-07) 
KY98-08(Feb.l3,1998)(KY99-08) 
KY98-09(Feb.l3,1998)(KY99-09) 
KY98-10(Feb.l3,1998)(KY99-10) 
KY98-11 (Feb. 13,1998)(K Y99-11) 
KY98-12(Feb.l3,1998)(KY99-12) 
KY98-13(Feb.l3,1998)(KY99-13) 
KY98-14(Feb.l3,1998)(KY99-14) 
KY98-15(Feb.l3,1998)(KY99-15) 
KY98-16(Feb.l3,1998)(KY99-16) 
KY98-17(Feb.l 3,1998)(KY99-17) 
KY98-18(Feb.l3,1998)(KY99-18) 
KY98-19(Feb.l3,1998)(KY99-19) 
KY98-20(Feb.l3,1998)(KY99-20) 
KY98-21(Feb.l3,1998)(KY99-21) 
KY98-22(Feb.l3,1998)(KY99-22) 
KY98-23{Feb.l3,1998)(KY99-23) 
KY98-24(Feb.l3,1998)(KY99-24) 
KY98-25(Feb.l3,1998)(KY99-25) 
KY98-26(Feb.l3,1998)(KY99-26) 
KY98-27(Feb.l3,1998)(KY99-27) 
KY98-28(Feb.l3,1998)(KY99-28) 
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KY98-29(Feb.l3,1998)(KY99-29) 
KY98-30(Feb. 13,1998)(KY99-30) 
KY98-31{Feb.l3.1998)(KY99-31) 
KY98-32{Feb.l3,1998)(KY99-32) 
KY98-33(Feb.l3,1998)(KY99-33) 
K Y98-34(Feb. 13,1998)(KY99-34) 
KY98-35(Feb.l3,1998)(KY99-35) 
KY98-36(Feb.l3,1998)(KY99-36) 
KY98-37(Feb.l3,1998)(KY99-37) 
KY98-38{Feb.l3,1998)(KY99-38) 
KY98-39(Feb.l3,1998)(KY99-39) 
KY98-40(Feb.l3,1998)(KY99-^0) 
KY98-41(Feb.l3,1998)(KY99-41) 
KY98-42(Feb.l3,1998)(KY99-^2) 
KY98-43(Feb.l3,1998)(KY99-^3) 
KY98-^4(Feb.l3,1998)(KY99-44) 
KY98--15(Feb.l3,1998)(KY99-45) 
KY98-46(Feb.l3,1998)(KY99-46) 
KY98-47(Feb.l3,1998)(KY99-47) 
KY98-48(Feb.l3,1998)(KY99-^8) 
KY98-49{Feb.l3,1998)(KY99-49) 
KY98-50(Feb.l3,1998)(KY99-50) 
KY98-51(Feb.l3,1998)(KY99-51) 
KY98-52(Feb.l3,1998)(KY99-52) 
KY98-53(Feb.l3,1998)(KY99-53) 

Mississippi 
MS98-01 (Feb. 13,1998)(MS99-01) 
MS98-02(Feb.l3,1998)(MS99-02) 
MS98-03(Feb.l3,1998)(MS99-03) 
MS98-04(Feb.l3,1998)(MS99-04) 
MS98-05(Feb.l3.1998)(MS99-05) 
MS98-06(Feb. 13,1998)(MS99-06) 
MS98-07(Feb.l3,1998)(MS99-07) 
MS98-08(Feb. 13,1998)(MS99-08) 
MS98-09(Feb.l3,1998)(MS99-09) 
MS98-10(Feb.l3,1998)(MS99-10) 
MS98-11 (Feb. 13,1998)(MS99-11) 
MS98-12(Feb.l3,1998)(MS99-12) 
MS98-13(Feb.l3,1998)(MS99-13) 
MS98-14(Feb.l3,1998)(MS99-14) 
MS98-15(Feb.l3,1998)(MS99-15) 
MS98-16(Feb.l3,1998)(MS99-16) 
MS98-17(Feb.l3,1998)(MS99-l 7) 
MS98-18(Feb.l3,1998)(MS99-18) 
MS98-19(Feb.l3,1998)(MS99-19) 
MS98-20(Feb.l3,1998)(MS99-20) 
MS98-21(Feb.l3,1998){MS99-21) 
MS98-22{Feb.l3,1998)(MS99-22) 
MS98-23(Feb.l3,1998)(MS99-23) 
MS98-24(Feb.l3,1998)(MS99-24) 
MS98-25(Feb.l3,1998)(MS99-25) 
MS98-26(Feb.l3,1998)(MS99-26) 
MS98-27(Feb.l3,1998)(MS99-27) 
MS98-28(Feb.l3,1998)(MS99-28) 
MS98-29(Feb.l3,1998j(MS99-29) 
MS98-30(Feb.l3,1998)(MS99-30) 
MS98-31(Feb.l3,1998)(MS99-31) 
MS98-32(Feb.l3,1998)(MS99-32) 
MS98-33(Feb.l3,1998)(MS99-33) 
MS98-34(Feb. 13,1998)(MS99-34) 
MS98-35(Feb.l3,1998)(MS99-35) 
MS98-36(Feb.l3,1998)(MS99-36) 
MS98-37(Feb.l3,1998)(MS99-37) 
MS98-38(Feb.l3,1998)(MS99-38) 
MS98-39(Feb.l3,1998)(MS99-39) 
MS98-40(Feb.l3,1998)(MS99-40) 
MS98-41(Feb.l3,1998)(MS99-41) 
MS98-42(Feb.l3,1998)(MS99-42) 
MS98-43(Feb. 13,1998)(MS99-43) 
MS98-44{Feb.l3,1998){MS99-44) 
MS98-15(Feb.l3,1998)(MS99-^5) 
MS98-46(Feb.l3,1998)(MS99-46) 
MS98-47(Feb.l3,1998)(MS99-^7) 
MS98-48{Feb.l3,1998j(MS99-48) 
MS98-49(Feb.l3,1998)(MS99-49) 
MS98-50(Feb.l3,i998)(MS99-50) 

MS98-51(Feb.l3,1998)(MS99-51) 
MS98-52(Feb.l3,1998)(MS99-52) 
MS98-53(Feb.l3,1998)(MS99-53) 
MS98-54(Feb. 13,1998)(MS99-54) 
MS98-55(Feb.l3,1998)(MS99-55) 
MS98-56(Feb.l3,1998)(MS99-56) 
MS98-57(Feb.l3,1998)(MS99-57) 
MS98-58(Feb.l3,1998)(MS99-58) 
MS98-59(Feb.l3,1998)(MS99-59) 
MS98-60(Feb.l3,1998)(MS99-60) 

North Carolina 
NC98-01(Feb.l3,1998)(NC99-01) 
NC98-02(Feb.l3,1998)(NC99-02) 
NC98-03(Feb.l3,1998)(NC99-03) 
NC98-04(Feb.l3,1998)(NC99-04) 
NC98-05(Feb.l3,1998)(NC99-05) 
NC98-06(Feb.l3,1998)(NC99-06) 
NC98-07(Feb.l3,1998)(NC99-07) 
NC98-08(Feb.l3,1998)(NC99-08) 
NC98-09(Feb.l3,1998)(NC99-09) 
NC98-10(Feb.l3,1998)(NC99-10) 
NC98-ll(Feb.l3,1998)(NC99-ll) 
NC98-12(Feb.l3,1998)(NC99-12) 
NC98-13(Feb.l3,1998){NC99-13) 
NC98-14(Feb.l3,1998)(NC99-14) 
NC98-15(Feb.l3,1998)(NC99-15) 
NC98-16{Feb.l3,1998)(NC99-16) 
NC98-17(Feb. 13,1998)(NC99-17) 
NC98-18(Feb.l3,1998)(NC99-18) 
NC98-19(Feb.l3,1998)(NC99-19) 
NC98-20(Feb.l3,1998)(NC99-20) 
NC98-21(Feb.l3,1998)(NC99-21) 
NC98-22(Feb.l3,1998){NC99-22) 
NC98-23(Feb.l3,1998)(NC99-23) 
NC98-24(Feb.l3,1998)(NC99-24) 
NC98-25(Feb.l3,1998)(NC9»-25) 
NC98-26(Feb.l3,1998)(NC99-26) 
NC98-27(Feb.l3,1998)(NC99-27) 
NC98-28(Feb.l3,1998){NC99-28) 
NC98-29(Feb.l3,1998)(NC99-29) 
NC98-30(Feb.l3,1998){NC99-30) 
NC98-31(Feb.l3,1998)(NC9&-31) 
NC98-32(Feb.l3,1998){NC99-32) 
NC98-33(Feb.l3,1998)(NC99-33) 
NC98-34(Feb.l3,1998)(NC99-34) 
NC98-35(Feb.l3,1998)(NC9»-35) 
NC98-36(Feb.l3,1998)(NC99-36) 
NC98-37(Feb.l3,1998)(NC99-37) 
NC98-38(Feb.l3,1998)(NC99-38) 
NC98-39(Feb.l3,1998)(NC99-39) 
NC98-40{Feb.l3,1998)(NC99-40) 
NC98-41(Feb.l3,1998)(NC99-41) 
NC98-42(Feb.l 3,1998)(NC99-42) 
NC98^3(Feb.l3,1998)(NC99-43) 
NC98-44(Feb.l3,1998)(NC99-44) 
NC98-45(Feb.l3,1998)(NC99-45) 
NC98-46(Feb.l3,1998)(NC99-^6) 
NC98-^7(Feb.l3,1998)(NC99-47) 
NC98-48(Feb.l3,1998)(NC99-48) 
NC98-49(Feb.l3,1998)(NC99-49) 
NC98-50(Feb.l3,1998)(NC99-50) 
NC98-51(Feb.l3,1998)(NC99-51) 
NC98-52(Feb.l3,1998)(NC99-52) 
NC98-53(Feb.l3,1998)(NC99-53) 

South Carolina 
SC98-01(Feh.l3,1998)(SC99-01) 
SC98-02(Feb.l3,1998)(SC99-02) 
SC98-03(Feb.l3,1998)(SC99-03) 
SC98-04(Feh.l3,1998)(SC99-04) 
SC98-05(Feh.l3,1998)(SC99-05) 
SC98-06{Feb.l3,1998)(SC99-06) 
SC98-07(Feb.l3,1998)(SC99-07) 
SC98-08(Feb.l3,1998)(SC99-08) 
SC98-09(Feb.l3,1998)(SC99-09) 
SC98-10(Feh.13,1998)(SC99-10) 
SC98-ll(Feb.l3,1998)(SC99-ll) 

1999/Notices 

SC98-12(Feb.l3,1998)(SC99-12) 
SC98-13(Feh.l3,1998)(SC99-13) 
SC98-14(Feb.l3,1998)(SC99-14) 
SC98-15(Feb.l3,1998)(SC99-15) 
SC98-16(Feb.l3,1998)(SC99-16) 
SC98-17(Feh.l3,1998)(SC99-17) 
SC98-18(Feb.l3,1998)(SC99-18) 
SC98-19(Feb.l3,1998)(SC99-19j 
SC98-20(Feb.l3,1998)(SC99-20) 
SC98-21{Feb.l3,1998)(SC9&-21) 
SC98-22(Feb.l3,1998)(SC99-22) 
SC98-23(Feb.l3,1998)(SC99-23) 
SC98-24(Feb.l3,1998)(SC99-24) 
SC98-25(Feb.l3,1998)(SC99-25) 
SC98-26(Feb.l3,1998)(SC99-26) 
SC98-27(Feh.l3,1998)(SC99-27) 
SC98-28(Feh.l3,1998)(SC99-28) 
SC98-29(Feb.l3,1998)(SC99-29) 
SC98-30{Feb.l3,1998)(SC99-30) 
SC98-31(Feb.l3,1998)(SC99-31) 
SC98-32(Feb.l3,1998){SC99-32) 
SC98-33(Feb.l3,1998)(SC99-33) 
SC98-34(Feh.l3,1998)(SC99-34) 
SC98-35(Feb.l3,1998)(SC99-35) 
SC98-36(Feb.l3,1998)(SC99-36) 

Tennessee 
TN98-01(Feb.l3,1998)(TN99-01) 
TN98-02(Feh.l3,1998)(TN99-02) 
TN98-03(Feb.l3,1998)(TN99-03) 
TN98-04(Feb.l3,1998){TN99-04) 
TN98-05(Feb.l3,1998)(TN99-05) 
TN98-06(Feb.l3,1998)(TN99-06) 
TN98-07(Feb.l3,1998KTN99-07) 
TN98-08(Feb.l3,1998){TN99-08) 
TN98-09(Feb.l3,1998)(TN99-09) 
TN98-10(Feb.l3,1998)(TN99-10) 
TN98-11 (Feb.13,1998)(TN99-11) 
TN98-12(Feb.l3,1998)(TN99-12) 
TN98-13(Feb.l3,1998)(TN99-13) 
TN98-14(Feb.l3,1998)(TN99-14) 
TN98-15(Feb.l3,1998)(TN99-15) 
TN98-16(Feb.l3,1998)(TN99-16) 
TN98-17(Feb.l3,1998)(TN99-17) 
TN98-18(Feb. 13,1998)(TN99-18) 
TN98-19(Feb.l3,1998)(TN99-19) 
TN98-20(Feb.l3,1998)(TN99-20) 
TN98-21(Feb.l3,1998)(TN99-21) 
TN98-22(Feb.l3,1998)(TN99-22) 
TN98-23(Feb.l3,1998)(TN99-23) 
TN98-24(Feb.l3,1998)(TN99-24) 
TN98-25(Feb.l3,1998)(TN99-25) 
TN98-26(Feb.l3,1998)(TN99-26) 
TN98-27(Feb.l3,1998)(TN99-27) 
TN98-28(Feb.l3,1998)(TN99-28) 
TN98-29(Feb.l3,1998j(TN99-29) 
TN98-30{Feb.l3,1998)(TN99-30) 
TN98-31{Feb.l3,1998)(TN99^-31) 
TN98-32(Feb.l3,1998)(TN99-32) 
TN98-33(Feb.l3,1998)(TN99-33) 
TN98-34(Feb.l3,1998j(TN99-34) 
TN98-35(Feb.l3,1998)(TN99-35) 
TN98-36(Feb.l3,1998)(TN99-36) 
TN98-37(Feb.l3,1998)(TN99-37) 
TN98-38(Feb.l3,1998)(TN99-38) 
TN98-39(Feb. 13,1998)(TN99-39) 
TN98-40(Feb.l3,1998)(TN99-10) 
TN98-41 (Feb. 13,1998)(TN99^1) 
TN98-^2{Feb.l3,1998)(TN99-42) 
TN98-43(Feb.l3,1998j(TN99-43) 
TN98-44(Feb.l3,1998)(TN99-^4) 
TN98-45(Feb.l3,1998)(TN99-45) 
TN98-46(Feb.l3,1998){TN99-46) 
TN98^7(Feb.l3,1998)(TN99-47) 
TN98-48(Feb.l3,1998)(TN99-48) 
TN98-19(Feb.l3,1998}(TN99-49) 
TN98-50{Feb.l3,1998)(TN99-50) 
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TN98-51 (Feb. 13,1998)(TN99-51) 
TN98-52(Feb.l3.1998)(TN99-52j 
TN98-53(Feb.l3,1998KTN99-53j 
TN98-54(Feb.l3,1998)(TN99-54) 
TN98-55(Feb.l3,1998)(TN99-55) 
TN98-56(Feb.l3,1998)(TN99-56) 
TN98-5 7(Feb. 13,1998)(TN99-5 7) 
TN98-58(Feb.l3,1998)(TN99-58) 
TN98-59(Feb.l3,1998)(TN99-59) 
TN98-60(Feb.l3,1998)(TN99-60) 
TN98-61(Feb.l3,1998)(TN99-61) 
TN98-62(Feb.l3,1998)(TN99-62j 
TN98-b3(Feb.l3,1998j(TN99-63) 
TN98-64{Feb.l3,1998j(TN99-64) 
TN98-65(Feb.l3,1998)(TN99-65) 
TN98-66(Feb.l 3,1998)(TN99-66) 

Volume rV 

Illinois 
IL98-01{Feb.l3,1998)(IL99-01) 
IL98-02(Feb.l3,1998)(IL99-02) 
IL98-03(Feb.l3,1998j(IL99-03) 
IL98-04(Feb.l3,1998)(IL99-04) 
IL98-05(Feb.l3,1998)(IL99-05) 
IL98-06(Feb. 13,1998)(IL99-06j 
IL98-07(Feb.l3,1998)(IL99-07j 
IL98-08(Feb.l3,1998)(IL99-08) 
IL98-09(Feb.l3,1998)(IL99-09) 
IL98-10(Feb.l3,1998)(IL99-10) 
IL98-ll(Feb.l3,1998)(IL99-ll) 
lL98-12(Feb.l3,1998)(IL99-12j 
IL98-13(Feb.l3,1998)(IL99-13) 
IL98-14(Feb.l3,1998)(IL99-14) 
IL98-15(Feb.l3,1998)(IL99-15) 
IL98-16(Feb.l3,1998)(IL99-16) 
IL98-17(Feb.l3,1998)(IL99-17) 
IL98-18(Feb.l3,1998)(IL99-18) 
IL98-19(Feb.l3,1998)(IL99-19) 
IL98-20(Feb.l3,1998)(IL99-20) 
IL98-21(Feb.l3,1998)(IL99-21) 
IL98-22(Feb.l3,1998)(IL99-22) 
IL98-23(Feb.l3,1998)(IL99-23) 
IL98-24(Feb.l3,1998)(IL99-24) 
IL98-25(Feb.l3,1998)(IL99-25) 
IL98-26(Feb.l3,1998)(IL99-26) 

IL98-2 7(Feb.l 3,1998)(IL99-2 7) 
IL98-28(Feb.l3,1998)(IL99-28) 
IL98-29(Feb.l3,1998j(IL99-29) 
IL98-30(Feb.l3.1998)(IL99-30j 
IL98-31(Feb.l3,1998)(IL99-31) 
IL98-32(Feb.l3,1998)(IL99-32) 
IL98-33(Feb.l3,1998)(IL99-33j 
IL98-34(Feb. 13.1998)(IL99-34) 
IL98-35(Feb.l3,1998)(IL99-35) 
IL98-36(Feb.l3,1998)(IL99-36) 
IL98-37(Feb.l3,1998)(IL99-37j 
IL98-38(Feb. 13,1998)(IL99-38) 
IL98-39(Feb. 13,1998)(IL99-39j 
IL98-40(Feb.l3,1998)(IL99-40j 
1L98-41 (Feb. 13,1998)(IL99-41 j 
IL98--12(Feb.l3,1998)(IL99-42) 
IL98-43(Feb.l3,1998)(IL99-43) 
IL98-^4(Feb. 13,1998)(IL99-44) 
IL98-45(Feb.l3,1998)(IL99-^5) 
IL98-46(Feb.l3,1998)(IL99-46) 
IL98-47(Feb.l3,1998)(IL99-47) 
IL98-48(Feb.l3,1998)(IL99-48) 
IL98-19(Feb.l3,1998)(IL99-49) 
lL98-50(Feb.l3,1998)(IL99-50j 
IL98-51(Feb.l3,1998)(IL99-5lj 
IL98-52(Feb.l3.1998)(IL99-52) 
IL98-53(Feb.l3,1998)(IL99-53) 
IL98-54(Feb. 13,1998)(IL99-54) 
IL98-55(Feb. 13,1998)(IL99-55) 
IL98-56(Feb. 13,1998)(IL99-56) 
IL98-57(Feb.l3,1998)(IL99-57) 

IL98-58(Feb.l3,1998)(IL99-58) 
IL98-59(Feb.l3,1998)(IL99-59) 
IL98-60(Feb.l3,1998)(IL99-60) 
IL98-61{Feb.l3,1998)(IL99-61) 
IL98-62(Feb.l3,1998)(IL99-«2j 
IL98-63(Feb.l3,1998)(IL99-63) 
IL98-64(Feb. 13,1998)(IL99-64) 
IL98-65(Feb.l3,1998)(IL99-65) 
IL98-66(Feb. 13.1998)(IL99-66) 
IL98-67(Feb.l3,1998)(IL99-67) 
IL98-68(Feb.l3,1998)(IL99-68) 
IL98-69{Feb. 13,1998)(IL99-69) 
IL98-70(Feb.l3,1998)(lL99-70) 

Indiana 
IN98-01(Feb.l3,1998)(IN99-01) 
IN98-02(Feb.l3,1998)(IN99-02) 
IN98-03(Feb.l3,1998)(IN99-03) 
IN98-04(Feb.l3,1998)(IN99-04) 
IN98-05(Feb.l3,1998)(IN99-05) 
IN98-06(Feb.l 3.1998){IN99-06) 
IN98-07(Feb.l3.1998)(IN99-07) 
IN98-08(Feb.l3,1998)(IN99-08) 
IN98-09(Feb. 13,1998)(IN99-09) 
IN98-10(Feb.l3,1998)(lN99-10) 
IN98-ll(Feb.l3,1998)(IN99-llj 
IN98-12(Feb. 13,1998)(IN99-12) 
IN98-13(Feb.l3,1998)(IN99-13) 
IN98-14(Feb.l3,1998)(IN99-14) 
IN98-15(Feb.l3.1998)(IN99-15) 
IN98-16(Feb.l3,1998)(IN99-16) 
IN98-17(Feb. 13,1998)(IN99-17) 
IN98-18(Feb.l3,1998)(IN99-18) 
IN98-19(Feb.l3,1998)(IN99-19) 
IN98-20(Feb. 13,1998)(IN99-20) 
IN98-21 (Feb. 13,1998)(IN99-21) 
IN98-22(Feb.l3,1998)(IN99-22j 
IN98-23(Feb.l3,1998)(IN99-23) 
IN98-24(Feb.l3.1998)(IN99-24) 
IN98-25(Feb.l3,1998)(IN99-25) 
IN98-26(Feb.l3,1998)(IN99-26) 
IN98-27(Feb.l3,1998)(IN99-27) 
IN98-28(Feb.l3,1998)(IN99-28) 
IN98-29{Feb. 13,1998)(IN99-29) 
IN98-30(Feb.l3,1998)(IN99-30) 
IN98-31 (Feb. 13,1998)(IN99-31) 
IN98-32(Feb.l3,1998)(IN99-32) 
IN98-33{Feb.l3,1998)(IN99-33) 
IN98-34(Feb.l3,1998)(IN99-34) 
IN98-35(Feb.l3,1998)(IN99-35) 
IN98-36(Feb.l3,1998){IN99-36j 
IN98-3 7(Feb. 13.1998)(IN99-37j 
IN98-38(Feb.l3,1998){IN99-38) 
IN98-39(Feb.l3,1998)(IN99-39) 
IN98-^0(Feb.l3,1998)(IN99-40) 
IN98-41(Feb.l3,1998)(IN99-41) 
IN98-42 (Feb. 13,1998)(IN99-12) 
IN98-43(Feb.l3,1998)(IN99-13) 
lN98-44(Feb.l3,1998)(IN99-44) 
IN98-45(Feb.l3,1998)(IN99-45) 
IN98-46(Feb.l3,1998j(IN99-46) 
IN98-^7(Feb.l3,1998)(IN99-47) 
IN98-48(Feb.l3,1998)(IN99-^8j 
IN98-49(Feb.l3,1998)(IN99-49) 
IN98-50(Feb.l3,1998)(IN99-50) 
IN98-51(Feb.l3,1998)(IN99-51) 
IN98-52(Feb.l3,1998)(IN99-52) 
IN98-53(Feb.l3,1998)(IN99-53) 
IN98-54(Feb.l3,1998)(IN99-54) 
IN98-55(Feb.l3,1998)(IN99-55) 
IN98-56(Feb.l3,1998)(IN99-56) 
IN98-57(Feb.l3,1998j(IN99-57) 
IN98-58(Feb.l3,1998){IN99-58) 
IN98-59(Feb.l3.1998)(IN99-59j 
IN98-60(Feb. 13.1998){IN99-60) 
IN98-61(Feb.l3,1998)(IN99-6lj 

Michigan 

Ml98-01(Feb.l3,1998KMl99-01) 
Ml98-02(Feb.l3,1998)(Ml99-02) 
Ml98-03(Feb.l3,1998)(Ml99-03) 
Ml98-04(Feb.l3,1998j(Ml99-04) 
Ml98-05(Feb.l3,1998){Ml99-05) 
Ml98-06(Feb.l3,1998j(Ml99-06) 
Ml98-07(Feb.l3,1998j(MI99-07) 
Ml98-08(Feb.l3,1998)(Ml99-08) 
Ml98-09(Feb.l3,1998)(Ml99-09) 
Ml98-10(Feb.l3,1998)(Ml99-10) 
MI98-ll(Feb.l3,1998)(MI99-ll) 
Ml98-12(Feb.l3,1998)(MI99-12) 
MI98-13(Feb.l3,1998j(Ml99-13) 
MI98-14(Feb.l3,1998)(Ml99-14) 
MI98-15(Feb.l3,1998)(Ml99-15) 
MI98-16(Feb. 13,1998)(MI99-16) 
MI98-17(Feb.l3,1998)(Ml99-17) 
Ml98-18(Feb.l3,1998)(Ml99-18) 
Ml98-19(Feb.l3,1998)(MI99-19) 
Ml98-20(Feb.l3,1998){MI99-20) 
MI98-21(Feb.l3.1998j(Ml99-21) 
MI98-22(Feb.l3,1998)(Ml99-22) 
Ml98-23(Feb.l3,1998)(MI99-23) 
MI98-24(Feb. 13.1998)(MI99-24) 
Ml98-25(Feb.l3,1998j(Ml99-25j 
MI98-26(Feb.l3,1998)(MI99-26) 
Ml98-27(Feb.l3,1998)(MI99-27) 
Ml98-28(Feb.l3,1998){MI99-28) 
MI98-29(Feb.l3,1998)(Ml99-29) 
MI98-30{Feb.l3,1998)(Ml99-30) 
Ml98-31(Feb.l3.1998)(MI99-31) 
MI98-32(Feb.l3,1998)(Ml99-32) 
MI98-33(Feb.l3,1998)(Ml99-33) 
MI98-34(Feb.l3,1998)(MI99-34) 
Ml98-35(Feb.l3,1998)(MI99-35) 
MI98-36(Feb.l3,1998j(MI99-36) 
Ml98-37(Feb.l3,1998j(Ml99-37) 
MI98-38(Feb.l3,1998)(Ml99-38) 
Ml98-39(Feb.l3,1998)(MI99-39) 
MI98-40(Feb.l3,1998)(MI99-40) 
Ml98-41(Feb.l3,1998)(MI 99-41) 
Ml98-42{Feb.l3,1998)(Ml99-^2) 
MI98^3 (Feb. 13,1998)(MI99-43) 
Ml98-44(Feb.l3,1998)(MI99-44) 
Ml98-45(Feb.l3,1998)(Ml99-45) 
MI98-46(Feb.l3,1998)(MI99-46) 
MI98-4 7(Feb.13,1998) (MI99-47) 
Ml98-48(Feb.l3,1998)(MI99-48) 
Ml98-49(Feb.l3,1998)(MI99-49) 
MI98-50(Feb.l3,1998)(Ml99-50) 
MI98-51 (Feb. 13,1998)(Ml99-51) 
MI98-52(Feb.l3,1998){MI99-52) 
Ml98-53(Feb.l3,1998)(Ml99-53) 
MI98-54(Feb.l3,1998){MI99-54) 
MI98-55(Feb.l3,1998)(MI99-55) 
Ml98-56(Feb.l3.1998)(Ml99-56) 
MI98-57(Feb. 13,1998)(MI99-57) 
MI98-58(Feb.l3,1998)(MI99-58) 
Ml98-59(Feb.l3.1998)(Ml99-59) 
MI98-60(Feb. 13,1998) (MI99-60) 
Ml98-61(Feb.l3,1998)(Ml99-61) 
MI98-62(Feb. 13,1998) (MI99-62) 
MI98-63(Feb.l3,1998)(Ml99-63) 
MI98-64(Feb.l3,1998)(MI99-64) 
MI98-65(Feb.l3,1998)(MI99-65) 
Ml98-66{Feb. 13,1998) (MI99-66) 
Ml98-67(Feb.l3,1998)(Ml99-67) 
Ml98-68(Feb.l3,1998)(Ml99-68) 
Ml98-69(Feb.l3,1998)(Ml99-69) 
MI98-70(Feb.l3,1998)(MI99-70) 
Ml98-71(Feb.l3,1998)(Ml99-71) 
Ml98-72(Feb.l3.1998)(Ml99-72) 
MI98-73(Feb.l3.1998)(MI99-73) 
MI98-74(Feb.l 3,1998)(MI99-74) 
Ml98-75(Feb.l3,1998)(MI99-75) 
Ml98-76(Feb.l3,1998)(Ml99-76) 
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MI98-77(Feb.l3,1998)(Ml99-77) 
MI98-78(Feb.l3,1998)(MI99-78) 
MI98-79(Feb.l3,1998)(MI99-79) 
MI98-80(Feb.13,1998) (MI99-80) 
MI98-81{Feb.l3,1998){MI99-81) 
MI98-82(Feb.l3,1998)(MI99-82) 
MI98-83(Feb.l3,1998)(MI99-83) 
MI98-84(Feb.l3,1998)(MI99-84) 

Minnesota 
MN98-01(Feb.l3,1998)(MN99-01) 
MN98-02(Feb.l3,1998}(MN99-02) 
MN98-03(Feb.l3,1998)(MN99-03) 
MN98-04(Feb.l3,1998)(MN99-04) 
MN98-05(Feb.l3,1998)(MN99-05) 
MN98-06(Feb.l3,1998)(MN99-06) 
MN98-07(Feb.l3,1998)(MN99-07) 
MN98-08(Feb.l3,1998)(MN99-08) 
MN98-09(Feb.l3,1998)(MN99-09) 
MN98-10(Feb.l3,1998)(MN99-10) 
MN98-ll(Feb.l3,1998)(MN99-ll) 
MN98-12(Feb.l3,1998)(MN99-12) 
MN98-13(Feb.l3,1998)(MNC9-13) 
MN98-14(Feb.l3,1998)(MN99-14) 
MN98-15(Feb. 13,1998){MN99-15) 
MN98-16(Feb.l3,1998)(MN99-16) 
MN98-17(Feb.l3,1998)(MN99-17) 
MN98-18(Feb. 13,1998)(MN99-18) 
MN98-19(Feb.l3,1998)(MN99-19) 
MN98-20(Feb.l3,1998)(MN99-20) 
MN98-21(Feb.l3,1998)(MN99-21) 
MN98-22(Feb.l3.1998)(MN99-22) 
MN98-23(Feb.l3,1998)(MN99-23) 
MN98-24(Feb.l3,1998)(MN99-24) 
MN98-25(Feb.l3,1998)(MN99-25) 
MN98-26(Feb. 13,1998)(MN99-26) 
MN98-27(Feb.l3,1998)(MN99-27) 
MN98-28(Feb. 13,1998)(MN99-28) 
MN98-29(Feb.l3,1998)(MN99-29) 
MN98-30(Feb.l3,1998)(MN99-30) 
MN98-31(Feb.l3,1998)(MN99-31) 
MN98-32(Feb.l3,1998)(MN99-32) 
MN98-33(Feb.l3,1998)(MN99-33) 
MN98-34(Feb. 13,1998)(MN99-34) 
MN98-35(Feb.l3,1998)(MN99-35) 
MN98-36{Feb.l3,1998)(MN99-36) 
MN98-37(Feb.l3,1998)(MN99-37) 
MN98-38(Feb.l3,1998)(MN99-38) 
MN98-39(Feb.l3,1998)(MN99-39) 
MN98-40(Feb.l3,1998)(MN99-40) 
MN98-41(Feb.l3,1998)(MN99-41) 
MN98^2(Feb.l3,1998)(MN99-42) 
MN98^3(Feb.l3,1998)(MN99-43) 
MN98-44(Feb.l3,1998)(MN99-^4) 
MN98-t5(Feb.l3,1998)(MN99-45) 
MN98-46(Feb.l3,1998)(MN99-46) 
MN98-^7(Feb.l3,1998)(MN99-47) 
MN98-^8(Feb.l3,1998)(MN99-^8) 
MN98-49(Feb.l3,1998)(MN99-49) 
MN98-50(Feb.l3,1998){MN99-50) 
MN98-51(Feb.l3,1998)(MN99-51) 
MN98-52(Feb.l3,1998)(MN99-52) 
MN98-53(Feb. 13,1998)(MN99-53) 
MN98-54(Feb.l3,1998)(MN99-54) 
MN98-55(Feb.l3,1998){MN99-55) 
MN98-56(Feb. 13,1998)(MN99-56) 
MN98-57(Feb.l3,1998)(MN99-57) 
MN98-58(Feb.l3,1998)[MN99-58) 
MN98-.';9(Feb.l3,1998)(MN99-59) 
MN98-60(Feb.l3,1998)(MN99-€0) 
MN98-61(Feb.l3,1998)(MN99-61) 

Ohio 
OH98-01(Feb.l3,1998)(OH99-01) 
OH98-02{Feb.l3,1998)(OH99-02) 
OH98-03(Feb.l3.1998)(OH99-03) 
OH98-04(Feb.l3,1998)(OH99-04) 
OH98-05(Feb.l3,1998)(OH99-05) 

OH98-06(Feb.l3,1998)(OH99-06) 
OH98-07(Feb.l3,1998){OH99-07) 
OH98-08(Feb.l3.1998)(OH99-08) 
OH98-09(Feb.l3,1998)(OH99-09) 
OH98-10(Feb.l3,1998)(OH99-10) 
OH98-ll(Feb.l3,1998)(OH99-ll) 
OH98-12(Feb.l3,1998)(OH99-12) 
OH98-13 (Feb. 13,1998)(OH99-l 3) 
OH98-14(Feb.l3,1998)(OH99-14) 
OH98-15(Feb.l3,1998){OH99-15) 
OH98-16(Feb.l3,1998)(OH99-16) 
OH98-17(Feb.l3,1998)(OH99-17) 
OH98-18(Feb.l3,1998)(OH99-18) 
OH98-19(Feb.l3,1998)(OH99-19) 
OH98 -20(Feb. 13,1998)(OH99-20) 
OH98-21(Feb.l3,1998)(OH99-21) 
OH98-22(Feb.l3,1998)(OH99-22) 
OH98-23(Feb.l3,1998)(OH99-23) 
OH98-24(Feb.l3,1998j(OH99-24) 
OH98-25(Feb.l3,1998)(OH99-25} 
OH98-26(Feb.l3,1998)(OH99-26) 
OH98-27(Feb.l3,1998)(OH99-27) 
OH98-28(Feb.l3,1998)(OH99-28) 
OH98-29(Feb.l3,1998)(OH99-29) 
OH98-30(Feb.l3,1998)(OH99-30) 
OH98-31(Feb.l3,1998)(OH99-31) 
OH98-32(Feb.l3,1998)(OH99-32) 
OH98-33(Feb.l3,1998)(OH99-33) 
OH98-34(Feb.l3,1998)(OH99-34) 
OH98-35(Feb.l3,1998)(OH99-35) 
OH98-36(Feb.l3,1998)(OH99-36) 
OH98-37(Feb.l3,1998)(OH99-37) 
OH98-38(Dec.l8,1998)(OH99-38) 

Wisconsin 
Wl98-01(Feb.l3,1998)(Wl99-01) 
WI98-02(Feb.l3,1998)(WI99-02) 
WI98-03(Feb.l3,1998)(Wl99-03) 
Wl98-04(Feb.l3,1998)(WI99-04) 
WI98-05(Feb.l3,1998)(WI99-05) 
Wl98-06(Feb. 13,1998)( WI99-06) 
WI98-07(Feb.l3,1998)(WI99-07) 
WI98-08(Feb.l3,1998)(WI99-08) 
WI98-09(Feb.l3,1998)(WI99-09) 
WI98-10(Feb.l3.1998)(Wl99-10) 
WI98-1 l(Feb.l 3,1998)(WI99-11) 
Wl98-12(Feb.l3,1998)(WI99-12) 
WI98-13(Feb.l3,1998)(Wl99-13) 
WI98-14(Feb.l3,1998)(Wl99-14) 
WI98-15(Feb. 13.1998)(WI99-15) 
Wl98-16(Feb.l3,1998)(Wl99-16} 
WI98-17(Feb. 13.1998)(WI99-17) 
Wl98-18(Feb.l3,1998)(WI99-18) 
Wl98-19(Feb.l3,1998)(Wl99-19) 
WI98-20(Feb.l3,1998)(WI99-20) 
WI98-21 (Feb.l 3,1998)(WI99-21) 
WI98-22(Feb.l3,1998)(Wl99-22) 
Wl98-23(Feb.l3,1998)(WI99-23) 
Wl98-24(Feb. 13,1998)(Wl99-24) 
WI98-25(Feb.l3,1998)(WI99-25) 
Wl98-26(Feb.l3,1998)(Wl99-26) 
WI98-27(Feb.l3,1998)(Wl99-27) 
WI98-28(Feb.l3,1998)(WI99-28) 
WI98-29(Feb.l3.1998)(Wl99-29) 
Wl98-30{Feb. 13,1998)(WI99-30) 
WI98-31 (Feb.l 3,1998)( WI99-31) 
WI98-32(Feb.l3,1998)(Wl99-32) 
WI98-33(Feb.l3,1998)(Wl99-33) 
WI98-34(Feb.l3.1998)(WI99-34) 
Wl98-35(Feb.l3,1998)(Wl99-35) 
Wl98-36(Feb.l3,1998)(WI99-36) 
Wl98-37(Feb.l3,1998)(V\a99-37) 
WI98-38(Feb.l3,1998)(WI99-38) 
Wl98-39(Feb.l 3,1998)(WI99-39) 
Wl98-^0(Feb.l3,1998)(WI99-^0) 
WI98-41(Feb.l3,1998)(Wl99-41) 
WI98-42(Feb.l3,1998)(Wl99-42) 

WI98-43(Feb.l3,1998)(Wl99-43) 
Wl98-44(Feb. 13,1998)(WI99-44) 
WI98^5(Feb.l3,1998)(WI99-45) 
WI98-46(Feb.l3,1998)(Wl99-46) 
WI98-47(Feb.l3,1998)(Wl99-47) 
WI98^8(Feb. 13,1998)(Wl99-48) 
WI98-49(Feb. 13,1998)(Wl99-^9) 
Wl98-50(Feb. 13,1998)(Wl99-50) 
Wl98-51(Feb.l3,1998)(Wl99-51) 
WI98-52(Feb.l3,1998)(WI99-52) 
WI98-53(Feb.l3,1998)(WI99-53) 
WI98-54{Feb.l3,1998)(Wl99-54) 
Wl98-55(Feb.l3,1998)(Wl99-55) 
Wl98-56(Feb.l3,1998)(WI99-56) 
WI98-57(Feb.l3,1998)(Wl99-57) 
Wl98-58(Feb. 13,1998)(WI99-58) 
Wl98-59(Feb. 13,1998)(WI99-59) 
Wl98-60(Feb. 13,1998)( WI99-60) 
Wl98-61(Feb.l3,1998)(WI99-61) 
Wl98-62(Feb.l3,1998)(WI99-62) 
Wl98-63(Feb.l3,1998)(WI99-63) 
Wl98-64(Feb.l3,1998)(Wl99-64) 
WI98-65(Feb.l3,1998)(Wl99-65) 
WI98-66(Feb.l3,1998)(Wl99-66) 
WI98-67(Feb. 13,1998)(Wl99-67) 
WI98-68(Feb.l3,1998)(Wl99-68) 
WI98-69(Feb.l3,1998)(Wl99-69) 

Volume V 

Arkansas 
AR98-01(Feb.l3,1998)(AR99-01) 
AR98-02(Feb.l3,1998)(AR99-02) 
AR98-03{Feb.l3,1998)(AR99-03) 
AR98-04(Feb.l3,1998)(AR99-04) 
AR98-05(Feb.l3,1998)(AR99-05) 
AR98-06(Feb.l3,1998)(AR99-06) 
AR98-07(Feb.l3,1998)(AR99-07) 
AR98-08(Feb. 13,1998) (AR99-08) 
AR98-09(Feb.l3,1998){AR99-09) 
AR98-10(Feb.l3,1998)(AR99-10) 
AR98-ll(Feb.l3,1998)(AR99-ll) 
AR98-12(Feb.l3,1998)(AR99-12) 
AR98-13(Feb.l3,1998)(AR99-13) 
AR98-14(Feb.l3,1998)(AR99-14) 
AR98-15(Feb.l3,1998)(AR99-15) 
AR98-16{Feb.l3,1998)(AR99-16) 
AR98-17(Feb.l 3,1998)(AR99-17) 
AR98-18(Feb.l3,1998){AR99-18) 
AR98-19(Feb.l3,1998)(AR99-19) 
AR98-20(Feb.l3,1998)(AR99-20) 
AR98-21 (Feb.l 3,1998)(AR99-21) 
AR98-22(Feb.l3,1998){AR99-22) 
AR98-23(Feb.l3,1998)(AR99-23) 
AR98-24(Feb.l3,1998)(AR99-24) 
AR98-25(Feb.13,1998)( AR99-25) 
AR98-26(Feb.l3,1998)(AR99-26) 
AR98-27(Feb.l3,1998)(AR99-27) 
AR98-28(Feb.l3,1998)(AR99-28) 
AR98-29(Feb.l3,1998)(AR99-29) 
AR98-30(Feb.l3,1998)(AR99-30) 
AR98-31(Feb.l3,1998)(AR99-31) 
AR98-32(Feb.l3,1998)(AR99-32) 
AR98-33(Feb.l3,1998)(AR99-33) 
AR98-34(Feb. 13,1998) (AR99-34) 
AR98-35(Feb.l3,1998)(AR99-35) 
AR98-36(Feb. 13,1998)( AR99-36) 
AR98-37(Feb.l3,1998)(AR99-37) 
AR98-38(Feb.l3,1998)(AR99-38) 
AR98-39(Feb.l3,1998)(AR99-39) 
AR98-40(Feb.l3,1998)(AR99-40) 
AR98-41(Feb.l3,1998){AR99-41) 
AR98-42(Feb.l3,1998)(AR99-42) 
AR98-43(Feb. 13,1998) (AR99-^ 3) 
AR98^4(Feb.l3,1998){AR99-^4) 
AR98-45(Feb.l3,1998)(AR99-45) 
AR98-46(Feb.l3,1998)(AR99-^6) 
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AR98-47(Feb.l3,1998)(AR99-^7) 
Iowa 

IA98-01(Feb.l3,1998)(IA99-01) 
IA98-02(Feb.l3,1998)(IA99-02) 
IA98-03(Feb.l3,1998)(IA99-03) 
I A98-04(Feb. 13,1998)(I A99-04) 
IA98-05(Feb.l3,1998)(IA99-05) 
IA98-06(Feb. 13,1998)(IA99-06) 
IA98-07(Feb.l3,1998)(IA99-07) 
IA98-08(Feb.l3,1998)(IA99-08) 
IA98-09(Feb.l3,1998)(IA99-09) 
IA98-10(Feb.l3,1998)(IA99-10) 
IA98-ll(Feb.l3,1998)(IA99-ll) 
IA98-12(Feb. 13,1998)(IA99-12) 
IA98-13(Feb.l3,1998)(IA99-13) 
IA98-14(Feb.l3,1998)(IA99-14} 
IA98-15(Feb. 13,1998) (I A99-15) 
IA98-16(Feb.l3,1998)(IA99-16) 
1A98-17(Feb. 13,1998)(I A99-17) 
IA98-18(Feb.l3,1998)(IA99-18) 
IA98-19(Feb.l3,1998)(IA99-19) 
IA98-20(Feb. 13,1998)(IA99-20) 
IA98-21 (Feb. 13,1998)(IA99-21) 
IA98-22(Feb.l3.1998)(IA99-22) 
IA98-23(Feb.l3,1998)(IA99-23) 
lA98-24(Feb.l3,1998)(IA99-24) 
IA98-25(Feb.l3,1998)(IA99-25) 
IA98-26(Feb.l3,1998)(IA99-26) 
IAfl8-27(Feb.l3,1998)(IA99-27) 
IA98-28(Feb.l3,1998)(IA99-28) 
IA98-29(Feb.l3,1998)(IA99-29) 
I A98-30(Feb. 13,1998)(IA99-30) 
IA98-31(Feb.l3,1998)(IA99-31) 
IA98-32(Feb.l3,1998){IA99-32) 
IA98-33{Feb.l3,1998)(IA99-33) 
IA98-34(Feb.l3,1998)(IA99-34) 
IA98-35(Feb.l3,1998)(IA99-35) 
IA98-36(Feb.l3,1998)(IA99-36) 
IA98-37(Feb.l3,1998)(IA99-37) 
IA98-38(Feb.l3,1998)(IA99-38) 
IA98-39(Feb.l3,1998)(IA99-39) 
IA98-40(Feb.l3,1998)(IA99-40) 
IA98-^l(Feb.l3.1998){IA99-41) 
IA98-42(Feb.l3,1998)(IA99-42) 
IA98^3(Feb.l3,1998)(IA99-43) 
IA98-44{Feb.l3,1998)(IA99-44) 
IA98^5(Feb.l3,1998)(IA99-45) 
IA98-46{Feb.l3,1998)(IA99-46) 
IA98-^7(Feb.l3.1998)(IA99-47) 
IA98-48(Feb.l3,1998)(IA99-48) 
IA98-49(Feb.l3,1998)(IA99-49) 
I A98-50(Feb. 13,1998)(IA99-50) 
IA98-51 (Feb.13,1998)(I A99-51) 
IA98-52(Feb.l3,1998)(IA99-52) 
IA98-53(Feb.l3,1998)(IA99-53) 
IA98-54(Feb.l3,1998)(IA99-54) 
IA98-55(Feb.l3,1998)(IA99-55) 
IA98-56(Feb.l3,1998)(lA99-56) 
I A98-57(Feb. 13,1998)(IA99-5 7) 
IA98-58(Feb.l3,1998)(IA99-58) 
IA98-59(Feb.l3,1998)(IA99-59) 
IA98-60(Feb.l3,1998)(IA99-60) 
IA98-61(Feb.l3,1998)(IA99-61) 
IA98-62(Feb. 13,1998) (I A99-62) 
IA98-63(Feb.l3,1998)(IA99-63) 
IA98-64(Feb.l3,1998)(IA99-64) 
IA98-65{Feb.l3,1998)(IA99-65) 
I A98-66{Feb. 13,1998) (IA99-66) 
IA98-67(Feb.l3,1998)(IA99-67) 
IA98-68(Feb.l3,1998)(IA99-68) 
IA98-69(Feb.l3,1998)(IA99-69) 
IA98-70(Feb.l3,1998){IA99-70) 
IA98-71(Feb.l3,1998)(IA99-71) 
IA98-72(Feb.l3,1998)(IA99-72) 
IA98-73{Feb.l3,1998)(IA99-73) 
IA98-74(Feb. 13,1998){IA99-74) 

IA98-75(Feb.l3,1998)(IA99-75) 
IA98-76(Feb.l3,1998)(IA99-76) 
IA98-77(Feb.l3,1998)(IA99-77) 
IA98-78(Feb.l3,1998)(IA99-78) 
IA98-79(Feb.l3,1998)(IA99-79) 
I A98-80{Feb. 13.1998) (I A99-80) 
KS98-01(Feb.l3,1998)(KS99-01) 
KS98-02(Feb.l3,1998)(KS99-02) 
KS98-03{Feb.l3,1998)(KS99-03) 
KS98-04(Feb.l3,1998)(KS99-04) 
KS98-05(Feb.l3,1998)(KS99-05) 
KS98-06(Feb.l3,1998)(KS99-06) 
KS98-07(Feb.l3,1998)(KS99-07) 
KS98-08(Feb.l3,1998)(KS99-08) 
KS98-09(Feb. 13,1998)(KS99-09) 
KS98-10(Feb.l3,1998)(KS99-10) 
KS98-ll(Feb.l3,1998)(KS99-ll) 
KS98-12 (Feb. 13,1998)(KS99-12) 
KS98-13(Feb. 13,1998)(KS99-13) 
KS98-14(Feb.l3,1998)(KS99-14) 
KS98-15(Feb.l3,1998)(KS99-15) 
KS98-16(Feb.l3.1998)(KS99-16) 
KS98-17(Feb.l3,1998)(KS99-17) 
KS98-18(Feb. 13,1998)(KS99-18) 
KS98-19(Feb. 13.1998)(KS99-19) 
KS98-20(Feb.l3,1998)(KS99-20) 
KS98-21 (Feb. 13,1998)(KS99-21) 
KS98-22(Feb.l3,1998)(KS99-22) 
KS98-23(Feb.l3,1998)(KS99-23) 
KS98-24(Feb. 13.1998){KS99-24) 
KS98-25{Feb.l3.1998)(KS99-25) 
KS98-26(Feb. 13,1998)(KS99-26) 
KS98-27(Feb.l3,1998)(KS99-27) 
KS98-28{Feb. 13,1998)(KS99-28) 
KS98-29(Feb.l3,1998)(KS99-29) 
KS98-30(Feb.l3,1998)(KS99-30) 
KS98-31(Feb.l3,1998)(KS99-31) 
KS98-32(Feb.l3,1998)(KS99-32) 
KS98-33(Feb.l3,1998)(KS99-33) 
KS98-34(Feb.l3,1998)(KS99-34) 
KS98-35(Feb.l3,1998){KS99-35) 
KS98-36{Feb. 13,1998)(KS99-36) 
KS98-37(Feb.l3.1998)(KS99-37) 
KS98-38(Feb.l3,1998)(KS99-38) 
KS98-39(Feb.l3,1998)(KS99-39) 
KS98-40(Feb.l3,1998)(KS99-40) 
KS98-41(Feb.l3,1998)(KS99-41) 
KS98-42(Feb. 13.1998)(KS99-42) 
KS98-43(Feb.l3,1998)(KS99-43) 
KS98-44(Feb.l3.1998)(KS99-44) 
KS98^5(Feb.l3,1998){KS99-45) 
KS98-16(Feb. 13,1998)(KS99-46) 
KS98-47(Feb.l3,1998)(KS99-^7) 
KS98-48(Feb. 13,1998)(KS99-48) 
KS98-49(Feb.l3,1998)(KS99-49) 
KS98-50(Feb. 13,1998)(KS99-50) 
KS98-51(Feb.l3,1998)(KS99-51) 
KS98-52(Feb. 13,1998)(KS99-52) 
KS98-53(Feb.l3,1998)(KS99-53) 
KS98-54(Feb. 13,1998)(KS99-54) 
KS98-55{Feb.l3,1998)(KS99-55) 
KS98-56(Feb.l3,1998)(KS99-56) 
KS98-57(Feb. 13.1998)(KS99-57) 
KS98-58(Feb.l3.1998)(KS99-58) 
KS98-59(Feb.l3,1998)(KS99-59) 
KS98-60(Feb. 13,1998)(KS99-60) 
KS98-61(Feb.l3.1998)(KS99-61) 
KS98-62(Feb.l3,1998)(KS99-62) 
KS98-63(Feb.l3,1998)(KS99-63) 
KS98-64(Feb.l3,1998)(KS99-64) 
KS98-65(Feb.l3,1998)(KS99-65) 
KS98-66(Feb. 13,1998)(KS99-66) 
KS98-67(Feb‘. 13,1998)(KS99-67) 
KS98-68(Feb.l3,1998)(KS99-68) 

Louisiana 
LA98-01(Feb.l3,1998)(LA99-01) 

LA98-02(Feb.l3,1998)(LA99-02) 
LA98-03(Feb.l3.1998)(LA99-03) 
LA98-04(Feb.l3.1998)(LA99-04) 
LA98-05(Feb.l3,1998)(LA99-05) 
LA98-06(Feb. 13,1998)(LA99-06) 
LA98-07(Feb.l3,1998){LA99-07) 
LA98-08(Feb.l3,1998)(LA99-08) 
LA98-09(Feb. 13,1998)(LA99-09) 
LA98-10(Feb. 13,1998){LA99-10) 
LA98-ll(Feb.l3,1998)(LA99-ll) 
LA98-12(Feb. 13,1998)(LA99-12) 
LA98-13 (Feb. 13,1998) (LA99-13) 
LA98-14(Feb.l3,1998)(LA99-14) 
L A98-15{Feb. 13,1998)(LA99-15) 
LA98-16(Feb.l3,1998)(LA99-16) 
LA98-17(Feb. 13,1998)(LA99-17) 
LA98-18(Feb. 13,1998)(LA99-18) 
LA98-19(Feb. 13,1998)(LA99-19) 
LA98-20(Feb. 13,1998)(LA99-20) 
LA98-21(Feb.l3,1998)(LA99-21) 
LA98-22 (Feb. 13,1998)(LA99-22) 
LA98-23(Feb.l3,1998)(LA99-23) 
LA98-24(Feb.l3,1998)(LA99-24) 
LA98-25(Feb.l3,1998)(LA99-25) 
L A98-26{Feb. 13,1998) (LA99-26) 
LA98-2 7(Feb. 13,1998)(LA99-2 7) 
L A98-28(Feb. 13,1998) (LA99-28) 
LA98-29(Feb. 13,1998)(LA99-29) 
LA98-30(Feb. 13,1998)(LA99-30) 
LA98-31 (Feb. 13,1998)(LA99-31) 
LA98-32(Feb.l3,1998)(LA99-32) 
LA98-33(Feb.l3,1998)(LA99-33) 
LA98-34(Feb.l3,1998)(LA99-34) 
LA98-35(Feb.l3,1998)(LA99-35) 
LA98-36(Feb.l3,1998)(LA99-36) 
LA98-37(Feb.l3,1998)(LA99-37) 
LA98-38(Feb.l3,1998)(LA99-38) 
LA98-39(Feb. 13,1998)(LA99-39) 
LA98-40(Feb.l3,1998)(LA99-40) 
LA98-41 (Feb. 13,1998)(LA99-41) 
LA98-42(Feb.l3,1998)(LA99-42) 
LA98-43(Feb.l3,1998)(LA99-43) 
LA98-44(Feb.l3,1998)(LA99-44) 
LA98-^5(Feb.l3,1998)(LA99-45) 
LA98-46(Feb.l3,1998)(LA99-46) 
LA98-47(Feb.l3,1998){LA99-47) 
LA98-48(Feb.13,1998) (LA99-48) 
LA98-49(Feb. 13,1998)(LA99-49) 
LA98-50(Feb. 13,1998)(LA99-50) 
LA98-51(Feb.l3,1998)(LA99-51) 
LA98-52(Feb.l3,1998)(LA99-52) 
LA98-53(Feb.l3,1998)(LA99-53) 
LA98-54(Feb.l3,1998)(LA99-54) 
LA98-55(Feb.l3,1998)(LA99-55) 
LA98-56(Feb.l3,1998)(LA99-56) 

Missouri 
MO98-01 (Feb. 13,1998)(MO99-01) 
MO98-02(Feb.l3,1998)(MO99-02) 
MO98-03(Feb.l3,1998){MO99-03) 
MO98-04(Feb.l3,1998)(MO99-04) 
M098-05(Feb.l3,1998)(M099-05) 
M098-06(Feb. 13,1998)(MO99-06) 
MO98-07(Feb.l3,1998)(MO99-07) 
MO98-08(Feb. 13,1998)(MO99-08) 
M098-09(Feb.l3,1998)(M099-09) 
MO98-10(Feb.l3,1998)(MO99-10) 
M098-11 (Feb. 13,1998) (M099-11) 
M098-12(Feb.l 3,1998)(M099-12) 
M098-13(Feb.l3,1998)(M099-13) 
M098-14{Feb. 13,1998)(M099-14) 
M098-15(Feb.l3,1998)(M099-15) 
M098-16(Feb.l3,1998)(M099-16) 
M098-17(Feb.l3,1998)(M099-17) 
M098-18(Feb.l3,1998)(M099-18) 
M098-19(Feb. 13,1998)(M099-19) 
MO98-20(Feb. 13,1998)(MO99-20) 
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M098-21(Feb.l3,1998)(M099-21) 
M098-22(Feb.l3,1998)(M099-22) 
M098-23(Feb.l3,a998)(M099-23) 
M098-24(Feb.l3,1998)(M099-24) 
M098-25(Feb.l3,1998)(M099-25) 
M098-26(Feb. 13,1998)(M099-26) 
M098-2 7(Feb. 13,1998)(M099-2 7) 
M098-28(Feb.l3,1998){M099-28) 
M098-29(Feb.l3,1998)(M099-29) 
MO98-30(Feb. 13.1998)(MO99-30) 
M098-31(Feb.l3,1998)(M099-31) 
M098-32(Feb.l3,1998)(M099-32) 
M098-33(Feb.l3,1998)(M099-33) 
M098-34(Feb. 13,1998)(M099-34) 
M098-35(Feb.l3,1998)(M099-35) 
M098-36(Feb.l3,1998)(M099-36) 
M098-37(Feb. 13,1998)(M099-3 7) 
M098-38(Feb.l3,1998)(M099-38) 
M098-39(Feb.l3,1998)(M099-39) 
M098-40(Feb.l3,1998)(M099-40) 
M098^1(Feb.l3,1998)(M099-41) 
M098-^2(Feb.l3,1998){M099-42) 
M098-43(Feb.l3,1998)(M099-43) 
M098-44(Feb.l3,1998)(M099-44) 
M098^5(Feb.l3,1998)(M099-^5) 
M098-46(Feb.l3,1998)(M099-46) 
M098-47(Feb.l3,1998)(M099-47) 
M098-48(Feb.l3.1998)(M099-48) 
M098-^9(Feb.l3,1998j{M099-^9j 
M098-50(Feb.l3,1998)(M099-50) 
M098-51 (Feb. 13,1998)(M099-51) 
M098-52(Feb.l3,1998)(M099-52) 
M098-53(Feb.l3,1998)(M099-53) 
M098-54(Feb.l3,1998){M099-54) 
M098-55{Feb.l3,1998)(M099-55) 
M098-56(Feb.l3,1998j(M099-56) 
M098-5 7(Feb.l 3,1998)(M099-5 7) 
M098-58(Feb.l3,1998)(M099-58) 
M098-59(Feb.l3,1998)(M099-59) 
M098-60(Feb.l3,1998)(M099-60) 
M098-61(Feb.l3,1998)(M099-61) 
M098-62(Feb.l3,1998j(M099-62j 
M098-63(Feb.l3,1998)(M099-63) 
M098-64(Feb. 13,1998)(M099-64) 
M098-65(Feb.l3,1998)(M099-65) 
M098-66(Feb.13,1998) (M099-66) 
M098-67(Feb.l3,1998)(M099-67) 
M098-68(Feb.l3,1998){M099-68) 
M098-69{Feb.l3,1998)(M099-69) 
MO98-70(Feb.l3,1998)(MO99-70) 
M098-71(Feb.l3.1998)(M099-71) 
M098-72(Feb.l3,1998)(M099-72) 

Nebraska 
NE98-01 (Feb. 13,1998)(NE99-01) 
NE98-02(Feb.l3,1998)(NE9^2) 
NE98-03{Feb.l3,1998)(NE99-03) 
NE98-04(Feb.l3,1998){NE99-04) 
NE98-05(Feb.l3,1998)(NE99-05) 
NE98-06(Feb.l3.1998)(NE99-06) 
NE98-07(Feb.l3,1998)(NE99-07) 
NE98-08{Feb. 13,1998)(NE99-08) 
NE98-09(Feb. 13,1998) (NE99-09) 
NE98-10(Feb.l3,1998)(NE99-10) 
NE98-ll(Feb.l3,1998)(NE99-ll) 
NE98-12(Feb.l3,1998)(NE99-12) 
NE98-13(Feb. 13,1998)(NE99-13) 
NE98-14(Feb. 13,1998)(NE99-14) 
NE98-15(Feb.l3,1998)(NE99-15) 
NE98-16(Feb.l3,1998)(NE99-16) 
NE98-17(Feb. 13,1998)(NE99-17) 
NE98-18(Feb. 13,1998)(NE99-18) 
NE98-19(Feb. 13,1998) (NE99-19) 
NE98-20{Feb. 13,1998)(NE99-20) 
NE98-21 (Feb. 13,1998)(NE99-21) 
NE98-22(Feb.l3,1998)(NE99-22) 
NE98-23(Feb. 13,1998) (NE99-2 3) 

NE98-24(Feb.l3,1998)(NE99-24) 
NE98-25(Feb. 13,1998) (NE99-25) 
NE98-26(Feb.l3,1998)(NE99-26) 
NE98-2 7(Feb. 13,1998)(NE99-2 7) 
NE98-28(Feb.l3,1998)(NE99-28) 
NE98-29(Feb. 13,1998)(NE99-29) 
NE98-30(Feb.l3.1998)(NE99-30) 
NE98-31 (Feb. 13,1998) (NE99-31) 
NE98-32(Feb.l3,1998)(NE99-32) 
NE98-33(Feb.l3,1998)(NE99-33) 
NE98-34(Feb.l3,1998)(NE99-34) 
NE98-35(Feb.l3,1998)(NE99-35) 
NE98-36(Feb. 13,1998)(NE99-36) 
NE98-3 7(Feb. 13,1998)(NE99-3 7) 
NE98-38(Feb.l3,1998)(NE99-38) 
NE98-39(Feb. 13,1998)(NE99-39) 
NE98-40(Feb.l3,1998)(NE99-40) 
NE98-^l{Feb.l3,1998)(NE99-41) 
NE98-42(Feb.l3,1998)(NE99-42) 
NE98^3(Feb.l3,1998)(NE99-43) 
NE98-44(Feb. 13.1998)(NE99-44) 
NE98-45(Feb.l3,1998)(NE99-45) 
NE98-46(Feb. 13,1998)(NE99-46) 
NE98-47(Feb.l3,1998)(NE99^7) 
NE98-48(Feb.l3,1998)(NE99-48) 
NE98-49(Feb.l3,1998){NE99-19) 
NE98-50(Feb. 13,1998)(NE99-50) 
NE98-51(Feb.l3,1998)(NE99-51) 
NE98-52(Feb.l3,1998)(NE99-52) 
NE98-53(Feb.l3,1998)(NE99-53) 
NE98-54(Feb. 13,1998)(NE99-54) 
NE98-55(Feb.l3,1998)(NE99-55) 
NE98-56(Feb.l3,1998)(NE99-56) 
NE98-57(Feb.l3,1998)(NE99-57) 

New Mexico 
NM98-01(Feb.l3,1998)(NM99-01) 
NM98-02(Feb.l3,1998)(NM99-02) 
NM98-03(Feb.l3,1998)(NM99-03) 
NM98-04(Feb. 13,1998)(NM99-04) 
NM98-05(Feb.l3,1998)(NM99-05) 
NM98-06(Feb. 13,1998)(NM99-06) 

Oklahoma 
OK98-01(Feb.l3,1998)(OK99-01) 
OK98-02(Feb. 13,1998)(OK99-02) 
OK98-03(Feb.l3,1998)(OK99-03) 
OK98-04(Feb. 13,1998) (OK99-04) 
OK98-05(Feb. 13,1998) (OK99-05) 
OK98-06(Feb. 1 a,l 998)(OK99-06) 
OK98-07(Feb.l3,1998)(OK99-07) 
OK98-08(Feb.l3,1998)(OK99-08) 
OK98-09(Feb.l3,1998)(OK99-09) 
OK98-10(Feb.l3,1998)(OK99-10) 
OK98-ll(Feb.l3,1998)(OK99-ll) 
OK98-12(Feb.l3,1998)(OK99-12) 
OK98-13 (Feb. 13.1998) (OK99-13) 
OK98-14(Feb.l3,1998)(OK99-14) 
OK98-15(Feb.l3,1998)(OK99-15) 
OK98-16(Feb. 13,1998) (OK99-16) 
OK98-17(Feb. 13,1998)(OK99-l 7) 
OK98-18(Feb.l3,1998)(OK99-18) 
OK98-19(Feb.l3,1998)(OK99-19) 
OK98-20(Feb. 13,1998)(OK99-20) 
OK98-21 (Feb. 13.1998)(OK99-21) 
OK98-22(Feb.l3,1998)(OK9^22) 
OK98-23(Feb.l3,1998)(OK99-23) 
OK98-24(Feb.l3,1998)(OK99-24) 
OK98-25(Feb. 13,1998) (OK99-25) 
OK98-26(Feb.l3,1998)(OK99-26) 
OK98-27(Feb.l3,1998)(OK99-27) 
OK98-28(Feb.l3,1998)(OK99-28) 
OK98-29(Feb.l3,1998)(OK99-29) 
OK98-30(Feb. 13,1998)(OK99-30) 
OK98-31(Feb.l3,1998)(OK9&-31) 
OK98-32{Feb.l3,1998)(OK99-32) 
OK98-33(Feb.l3,1998)(OK99-33) 
OK98-34(Feb.l3,1998)(OK99-34) 

OK98-35(Feb. 13,1998) (OK99-3 5) 
OK98-36(Feb.l3,1998)(OK99-36) 
OK98-37(Feb.l3,1998)(OK99-37) 
OK98-38(Feb.l 3,1998)(OK99-38) 
OK98-39(Feb.l3,1998)(OK99-39) 
OK98^0(Feb. 13,1998)(OK99^0) 
OK98-41(Feb.l3,1998)(OK99^1) 
OK98-42(Feb.l3,1998)(OK99-12) 
OK98-43(Feb.l3,1998)(OK99-^3) 
OK98-44(Feb.l3,1998)(OK99-44) 
OK98-45(Feb.l3,1998)(OK99-45) 
OK98-46(Feb.l3,1998)(OK99-46) 

Texas 
TX98-01(Feb.l3,1998)(TX99-01) 
TX98-02(Feb.l3,1998)(TX99-02) 
TX98-03(Feb.l3,1998)(TX99-03) 
TX98-04(Feb.l3,1998)(TX99-04) 
TX98-05(Feb.l3,1998)(TX99-05) 
TX98-06(Feb.l3,1998)(TX99-06) 
TX98-07(Feb.l3,1998)(TX99-07) 
TX98-08(Feb. 13,1998)(TX99-08) 
TX98-09(Feb. 13,1998)(TX99-09) 
TX98-10(Feb.l3,1998)(TX99-10) 
TX98-ll(Feb.l3,1998)(TX99-ll) 
TX98-12(Feb.l3,1998)(TX99-12) 
TX98-13 (Feb. 13,1998)(TX99-13) 
TX98-14(Feb.l3,1998)(TX99-14) 
TX98-15(Feb. 13,1998)(TX99-15) 
TX98-16(Feb.l3,1998)(TX99-16) 
TX98-17(Feb.l3,1998)(TX99-17) 
TX98-18(Feb.l3,1998)(TX99-18) 
TX98-19(Feb.l3,1998)(TX99-19) 
TX98-20(Feb.l3,1998){TX99-20) 
TX98-21(Feb.l3,1998)(TX99-21) 
TX98-22(Feb.l3,1998)(TX99-22) 
TX98-23(Feb.l3,1998)(TX99-23) 
TX98-24(Feb.l3,1998)(TX99-24) 
TX98-25(Feb. 13.1998)(TX99-25) 
TX98-26(Feb. 13,1998)(TX99-26) 
TX98-27(Feb.l3,1998)(TX99-27) 
TX98-28(Feb.l3,1998)(TX99-28) 
TX98-29(Feb.l3,1998)(TX99-29) 
TX98-30(Feb. 13,1998)(TX99-30) 
TX98-31(Feb.l3,1998)(TX99-31) 
TX98-32(Feb.l3,1998)(TX99-32) 
TX98-33(Feb.l3,1998)(TX99-33) 
TX98-34(Feb.l3,1998)(TX99-34) 
TX98-35(Feb.l3,1998)(TX99-35) 
TX98-36{Feb.l3,1998)(TX99-36) 
TX98-3 7(Feb. 13,1998)(TX99-3 7) 
TX98-38(Feb. 13,1998){TX99-38) 
TX98-39(Feb.l3,1998)(TX99-39) 
TX98-40(Feb.l3,1998)(TX99-40) 
TX98-41(Feb.l3,1998)(TX99-41) 
TX98-42(Feb.l3,1998){TX99-42) 
TX98-43(Feb.l3,1998)(TX99-43) 
TX98-44(Feb. 13,1998)(TX99-44) 
TX98-45(Feb.l3,1998)(TX99-45) 
TX98-46(Feb.l3,1998)(TX99-46) 
TX98^7(Feb.l3,1998)(TX99-47) 
TX98^8(Feb.l3,1998)(TX99-48) 
TX98-49(Feb.l3,1998)(TX99-49) 
TX98-50(Feb. 13,1998)(TX99-50) 
TX98-51 (Feb. 13,1998) (TX99-51) 
TX98-52(Feb.l3,1998)(TX99-52) 
TX98-53(Feb. 13,1998) (TX99-53) 
TX98-54(Feb.l3,1998)(TX99-54) 
TX98-55(Feb.l3,1998)(TX99-55) 
TX98-56(Feb.l3,1998)(TX99-56) 
TX98-5 7{Feb. 13,1998)(TX99-57) 
TX98-58(Feb.l3,1998)(TX99-58) 
TX98~59(Feb.l3,1998)(TX99-59) 
TX98-60(Feb.l3,1998)(TX99-60) 
TX98-61(Feb.l3,1998)(TX99-61) 
TX98-62(Feb.l3,1998)(TX99-62) 
TX98-63(Feb.l3,1998)(TX99-63) 
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TX98-64(Feb.l3,1998)(TX99-64) 
TX98-65(Feb.l3,1998)(TX99-65) 
TX98-66(Feb.l3,1998j(TX99-66j 
TX98-67(Feb.l3,1998)(TX99-67) 
TX98-68(Feb. 13,1998) (TX99-68) 
TX98-69(Feb.l3,1998)(TX99-69) 
TX98-70(Feb.l3,1998)(TX99-70) 
TX98-71(Feb.l3,1998)(TX99-71) 
TX98-72(Feb.l3,1998)(TX99-72) 
TX98-73(Feb.l3,1998)(TX99-73) 
TX98-74{Feb.l3,1998)(TX99-74) 
TX98-75(Feb. 13.1998)(TX99-75) 
TX98-76(Feb.l3,1998)(TX99-76) 
TX98-77(Feb.l3,1998)(TX99-77) 
TX98-78(Feb. 13,1998) (TX99-78) 
TX98-79(Feb.l3,1998)(TX99-79) 
TX98-80(Feb.l3,1998)(TX99-80) 
TX98--81 (Feb. 13,1998)(TX99-81) 
TX98-82(Feb.l3,1998)(TX99-82) 
TX98-83(Feb.l3,1998)(TX99-83) 
TX98-84(Feb.l3.1998)(TX99-84) 
TX98-85(Feb.l3,1998)(TX99-85) 
TX98-86(Feb. 13,1998)(TX99-86) 
TX98-87(Feb.l3,1998)(TX99-87) 
TX98-88(Feb.l3.1998)(TX99-88) 
TX98-89(Feb.l3,1998)(TX99-89) 
TX98-90(Feb.l3,1998)(TX99-90) 
TX98-91(Feb.l3,1998)(TX99-91) 
TX98-92(Feb.l3,1998)(TX99-92) 
TX98-93(Feb.l3,1998)(TX99-93) 
TX98-94(Feb. 13,1998) (TX99-94) 
TX98-95(Feb. 13,1998) (TX99-95) 
TX98-96(Feb.l3,1998)(TX99-96) 
TX98-97(Feb. 13,1998)(TX99-97) 
TX98-98(Feb.l3,1998)(TX99-98) 
TX98-99(Feb.l3,1998)(TX99-99) 
TX98-100(Feb. 13,1998)(TX99-100) 
TX98-101(Feb.l3,1998){TX99-101) 
TX98-102(Feb.l3,1998){TX99-102) 
TX98-103{Feb. 13,1998)(TX99-103) 
TX98-104(Feb.l3,1998)(TX99-104) 
TX98-105(Feb.l3,1998)(TX99-105) 
TX98-106(Feb.l3.1998)(TX99-106) 
TX98-107(Feb.l3,1998)(TX99-107) 
TX98-108(Feb.l3,1998)(TX99-108) 
TX98-109(Feb. 13,1998)(TX99-109) 
TX98-110(Feb.l3,1998)(TX99-110) 
TX98-111 (Feb. 13,1998) (TX99-111) 
TX98-112(Feb.l3,1998)(TX99-112) 
TX98-113 (Feb. 13,1998) (TX99-113) 
TX98-114(Feb.l3,1998)(TX99-114) 
TX98-115(Feb. 13,1998)(TX99-115) 
TX98-116{Feb.l3,1998)(TX99-116) 
TX98-117(Feb. 13,1998)(TX99-117) 
TX98-118(Feb.l3,1998)(TX99-118) 
TX98-119(Feb.l3,1998)(TX99-119) 
TX98-120(Feb.l3,1998)(TX99-120) 

Volume VI 

Alaska 
AK98-01(Feb.l3,1998)(AK99-01) 
AK98-02(Feb. 13,1998)( AK99-02) 
AK98-03(Feb.l3,1998)(AK99-03) 
AK98-04(Feb.l3,1998)(AK99-04) 
AK98-05(Feb.l3,1998)(AK99-05) 
AK98-06(Feb.l3,1998)(AK99-06) 
AK98-07(Feb.l3,1998)(AK99-07) 
AK98-08(Feb.l3,1998)(AK99-08) 
AK98-09(Feb.l3,1998)(AK99-09) 

Colorado 
CO98-01(Feb.l3,1998)(CO99-01) 
C098-02(Feb.l3,1998)(C099-02) 
CO98-03(Feb.l3,1998)(CO99-03) 
CO98-04{Feb. 13,1998)(CO99-04) 
C098-05(Feb.l3,1998)(C099-05) 
CO98-06(Feb. 13,1998)(CO99-06) 

C098-07(Feb.l3,1998)(C099-07) 
CO98-08(Feb. 13,1998)(CO99-08) 
C098-09(Feb.l3,1998)(C099-09) 
C098-10(Feb.l3,1998)(C099-10) 
C098-11(Feb. 13,1998)(C099-11) 
C098-12(Feb. 13,1998) (C099-12) 
C098-13(Feb. 13.1998)(C099-13) 
C098-14(Feb.l3,1998)(C099-14) 
C098-15(Feb.l3,1998)(C099-15) 
C098-16(Feb.l3,1998)(C099-16) 
C098-17(Feb.l 3,1998){C099-17) 
C098-18(Feb.l3,1998)(C099-18) 
C098-19(Feb. 13,1998)(C099-19) 
CO98-20(Feb.l3,1998)(CO99-20) 
C098-21(Feb. 13,1998) (C099-21) 
C098-22(Feb.l3,1998)(C099-22) 
C098-23(Feb.l3,1998)(C099-23) 
C098-24(Feb. 13,1998)(C099-24) 
C098-25(Feb.l3,1998)(C099-25) 
C098-26(Feb. 13,1998)(C099-26) 
C098-27(Feb.l3,1998)(C099-27) 
C098-28(Feb.l3.1998)(C099-28) 
C098-29(Feb.l3,1998)(C099-29) 
C098-30(Feb.l3,1998){C099-30) 
C098-31(Feb.l3,1998)(C099-31) 
C098-32 (Feb. 13.1998)(C099-32) 
C098-33(Feb.l3,1998)(C09»-33) 
C098-34(Feb.l3,1998)(C099-34) 
C098-35(Feb.l3,1998)(C099-35) 

Idaho 
ID98-01(Feb.l3,1998)(ID99-01) 
ID98-02(Feb.l3,1998){ID99-02) 
ID98-03(Feb.l3,1998)(ID99-03) 
ID98-04(Feb. 13,1998)(ID99-04) 
ID98-05(Feb.l3,1998)(ID99-05) 
ID98-06(Feb.l3,1998)(ID99-06) 
ID98-07(Feb.l3,1998)(ID99-07) 
ID98-08(Feb. 13.1998)(ID99-08) 
ID98-09(Feb.l3,1998)(ID99-09) 
ID98-10(Feb.l3,1998)(ID99-10) 
ID98-ll(Feb.l3,1998)(ID99-ll) 
ID98-12(Feb. 13,1998)(ID99-12) 
ID98-13(Feb.l3,1998)(ID99-13) 
ID98-14(Feb.l3,1998)(E)99-14) 

Montana 
MT98-01(Feb.l3,1998)(MT99-01) 
MT98-02(Feb.l3,1998)(MT99-02) 
MT98-03(Feb.l3,1998)(MT99-03) 
MT98-04(Feb. 13,1998) (MT99-04) 
MT98-05(Feb.l3,1998)(MT99-05) 
MT98-06(Feb.l3,1998)(MT99-06) 
MT98-07(Feb.l3,1998)(MT99-07) 
MT98-08(Feb. 13,1998) (MT99-08) 
MT98-09(Feb. 13,1998)(MT99-09) 
MT98-10(Feb.l3,1998)(MT99-10) 
MT98-ll(Feb.l3.1998)(MT99-ll) 
MT98-12(Feb.l3,1998) (MT99-12) 
MT98-13(Feb.l3,1998)(MT99-13) 
MT98-14(Feb.l3,1998)(MT99-14) 
MT98-15 (Feb, 13,1998) (MT99-15) 
MT98-16(Feb.l3,1998)(MT99-16) 
MT98-17(Feb. 13,1998)(MT99-17) 
MT98-18(Feb.l3,1998)(MT99-18) 
MT98-19{Feb.l3,1998)(MT99-19) 
MT98-20(Feb.l3,1998)(MT99-20) 
MT98-21 (Feb. 13,1998)(MT99-21) 
MT98-22(Feb.l3,1998)(MT99-22) 
MT98-23(Feb.l3,1998)(MT99-23) 
MT98-24(Feb.l3,1998)(MT99-24) 
MT98-25(Feb.l3,1998)(MT99-25) 
MT98-26(Feb.l3,1998)(MT99-26) 
MT98-2 7(Feb. 13,1998){MT99-2 7) 
MT98-28(Feb.l3,1998)(MT99-28) 
MT98-29(Feb.l3,1998){MT99-29) 
MT98-30(Feb.l3,1998)(MT99-30) 
MT98-31{Feb.l3,1998)(MT99-31) 

MT98-32(Feb.l3,1998)(MT99-32) 
North Dakota 

ND98-01(Feb.l3,1998)(ND99-01) 
ND98-02(Feb.l3,1998)(ND99-02) 
ND98-03(Feb.l3,1998)(ND99-03) 
ND98-04(Feh.l3,1998)(ND99-04) 
ND98-05(Feb.l3,1998)(ND99-05) 
ND98-06(Feb.l3,1993)(ND99-06) 
ND98-07(Feb. 13,1998)(ND99-07) 
ND98-08(Feb.l3,1998){ND99-08) 
ND98-09(Feb.l3,1998)(ND99-09) 
ND98-10(Feb.l3,1998)(ND99-10) 
ND98-11 (Feb. 13,1998)(ND99-11) 
ND98-12(Feb.l3,1998)(ND99-12) 
ND98-13(Feb.l3,1998)(ND99-13) 
ND98-14(Feb.l3,1998)(ND99-14) 
ND98-15(Feb.l3,1998)(ND99-15) 
ND98-16(Feb.l3,1998)(ND99-16) 
ND98-17(Feb.l3,1998)(ND99-17) 
ND98-18(Feb.l3,1998)(ND99-18) 
ND98-19(Feb.l3,1998)(ND99-19) 
ND98-20(Feb.l3,1998)(ND99-20) 
ND98-21(Feb.l3,1998)(ND99-21) 
ND98-22(Feb.l3,1998)(ND94-22) 
ND98-23(Feb.l3,1998)(ND99-23) 
Nn98-24(Feb.13,1998) (ND99-24) 
ND98-25(Feb.l3,1998)(ND99-25) 
ND98-26(Feb.l3,1998)(ND99-26) 
ND98-27(Feb.l3,1998)(ND99-27) 

ND98-28(Feb.l3,1998)(ND99-28) 
ND98-29(Feb.l3,1998)(ND99-29) 
ND98-30(Feb.l3,1998)(ND99-30) 
ND98-31(Feb.l3,1998)(ND99-31) 
ND98-32(Feb. 13,1998) (ND99-32) 
ND98-33(Feb.l3,1998){ND99-33) 
ND98-34(Feb.l3,1998)(ND99-34) 
ND98-35(Feb.l3,1998)(ND99-35) 
ND98-36(Feb. 13,1998)(ND99-36) 
ND98-37(Feb.l3,1998){ND99-37) 
ND98-38(Feb.l3,1998)(ND99-38) 
ND98-39(Feb.l3,1998)(ND99-39) 
ND98-40(Feb.l3,1998)(ND99-40) 
ND98-41(Feb.l3,1998)(ND99-41) 
ND98-42 (Feb. 13,1998)(ND9^2) 
ND98-43(Feb.l3,1998)(ND99-43) 
ND98-44(Feb.l3,1998)(ND99-44) 
ND98-45(Feb.l3,1998)(ND99-45) 
ND98-46beb.l3,1998)(ND99-46) 
ND98-47(Feb.l3,1998)(ND99-47) 
ND98-18(Feb.l3,1998)(ND99-48) 
ND98-49(Feb.l3,1998)(ND99-49) 
ND98-50(Feb.l3,1998)(ND99-50) 
ND98-51(Feb.l3,1998)(ND99-51) 
ND98-52(Feb.l3,1998)(ND99-52) 
ND98-53(Feb.l3,1998)(ND99-53) 

Oregon 
OR98-01(Feb.l3,1998)(OR99-01) 
0R98-02(Feb. 13,1998)(OR99-02) 
OR98-03(Feb.l3,1998)(OR99-03) 
OR98-04(Feb.l3,1998)(OR99-O4) 
OR98-05(Feb.l3,1998)(OR99-05) 
OR98-06(Feb. 13,1998)(OR99-06) 
OR98-07(Feb.l3,1998)(OR99-07) 
OR98-08(Feb.l3,1998)(OR99-08) 
OR98-09(Feb.l3,1998)(OR99-09) 
OR98-10(Feb.l3,1998){OR99-10) 
OR98-ll(Feb.l3,1998)(OR99-ll) 
OR98-12(Feb.l3,1998)(OR99-12) 
OR98-13(Feb.l3,1998)(OR99-13) 
OR98-14(Feb. 13,1998)(OR99-14) 
OR98-15(Feb. 13,1998)(OR99-l 5) 
OR98-16(Feb. 13,1998)(OR99-16) 
OR98-17(Feb.l3,1998)(OR99-17) 

South Dakota 
SD98-01(Feh.l3,1998)(SD99-01) 
SD98-02(Feb. 13,1998){SD99-02) 
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SD98-03(Feb.l3,1998)(SD99-03) 
SD98-O4(Feb.l3,1998)(SD99-04) 
SD98-05 (Feb. 13,1998)(SD99-05) 
SD98-06(Feb. 13,1998j(SD99-06) 
SD98-07(Feb. 13,1998)(SD99-07) 
SD98-08(Feb. 13,1998)(SD99-08) 
SD98-09(Feb.l3,1998)(SD99-09j 
SD98-10(Feb.l3,1998)(SD99-10) 
SD98-11 (Feb. 13,1998)(SD99-11) 
SD98-12(Feb.l3,1998)(SD99-12) 
SD98-13(Feb.l3,1998)(SD99-13) 
SD98-14(Feb.l3.1998)(SD99-14) 
SD98-15(Feb.l3,1998)(SD99-15) 
SD98-16(Feb.l3,1998)(SD99-16) 
SD98-17(Feb. 13,1998)(SD99-17) 
SD98-18(Feb. 13,1998)(SD99-18) 
SD98-19(Feb. 13,1998)(SD99-19) 
SD98-20(Feb.l3,1998)(SD99-20) 
SD98-21(Feb.l3,1998)(SD99-21) 
SD98-22(Feb.l3,1998)(SD99-22) 
SD98-23(Feb.l3,1998)(SD99-23) 
SD98-24(Feb.l3,1998)(SD99-24) 
SD98-25(Feb.l3,1998)(SD99-25) 
SD98-26(Feb. 13,1998)(SD99-26) 
SD98-27(Feb.l3,1998){SD99-27) 
SD98-28(Feb.l3.1998KSD99-28) 
SD98-29(Feb.l3,1998)(SD99-29) 
SD98-30{Feb.l3,1998)(SD99-30) 
SD98-31(Feb.l3,1998)(SD99-31) 
SD98-32(Feb.l3,1998)(SD99-32) 
SD98-33{Feb.l3,1998j(SD99-33) 
SD98-34(Feb.l3,1998)(SD99-34) 
SD98-35(Feb.l3,1998)(SD99-35) 
SD98-36(Feb.l3,1998)(SD99-36) 
SD98-3 7(Feb. 13,1998)(SD99-3 7) 
SD98-38(Feb. 13,1998)(SD99-38) 
SD98-39(Feb.l3,1998)(SD99-39) 
SD98-40(Feb.l3,1998)(SD99-40) 
SD98^1(Feb.l3,1998)(SD99-41) 
SD98-42(Feb.l3,1998)(SD99-42) 
SD98^3(Feb.l3,1998)(SD99-43} 
SD98-44(Feb.l3,1998)(SD99-44) 

Utah 
UT98-01(Feb.l3,1998)(UT99-01) 
UT98-02(Feb.l3,1998)(UT99-02) 
UT98-03{Feb.l3,1998)(UT99-03) 
UT98-04(Feb. 13,1998)(UT99-04) 
UT98-05(Feb.l3,1998KUT99-05) 
UT98-06(Feb.l3,1998)(UT99-06) 
UT98-07(Feb.l3,1998)(UT99-^7) 
UT98-08(Feb. 13,1998)(UT99-08) 
UT98-09(Feb. 13,1998)(UT99-09) 
UT98-10(Feb. 13,1998)(UT99-10) 
UT98-11 (Feb.13,1998) (UT99-11) 
UT98-12(Feb.l3,1998)(UT99-12) 
UT98-13(Feb.l3,1998)(UT99-13) 
UT98-14(Feb.l3,1998)(UT99-14) 
UT98-15(Feb.l3,1998)(UT99-15) 
UT98-16(Feb.l3,1998)(UT99-16) 
UT98-17(Feb. 13,1998)(UT99-17) 
UT98-18(Feb.13,1998) (UT99-18) 
UT98-19(Feb. 13,1998)(UT99-19) 
UT98-20(Feb. 13,1998){UT99-20) 
UT98-21 (Feb. 13,1998)(UT99-21) 
UT98-22(Feb.l3,1998)(UT99-22) 
UT98-23(Feb.l3,1998)(UT99-23) 
UT98-24(Feb. 13,1998)(UT99-24) 
UT98-25(Feb.l3,1998)(UT99-25) 
UT98-26(Feb. 13,1998)(UT99-26) 
UT98-27(Feb.l3,1998){UT99-27) 
UT98-28(Feb.l3,1998)(UT99-28) 
UT98-29(Feb.l3,1998)(UT99-29) 
UT98-30(Feb. 13,1998)(UT99-30) 
UT98-31 (Feb.13,1998)(UT99-31) 
UT98-3 2(Feb. 13,1998)(UT99-32) 
UT98-33(Feb.l3,1998)(UT99-33) 

UT98-34(Feb. 13,1998)(UT99-34) 
UT98-35(Feb.l3,1998)(UT99-35) 
UT98-36(Feb.l3,1998)(UT99-36) 

Washington 
WA98-01(Feb.l3,1998)(WA99-01) 
WA98-02(Feb.l3,1998)(WA99-02) 
WA98-03(Feb.l3,1998)(WA99-03) 
WA98-04(Feb.l3,1998)(WA99-04) 
WA98-05(Feb.l3,1998)(WA99-05) 
WA98-06(Feb.l3,1998)(WA99-06) 
WA98-07(Feb.l3,1998)(WA99-07) 
WA98-08(Feb.l3,1998)(WA99-08) 
WA98-09{Feb.l3,1998)(WA99-09) 
WA98-10(Feb.l3,1998)(WA99-10) 
WA98-ll(Feb.l3,1998)(WA99-ll) 
WA98-12(Feb.l3,1998)(WA99-12) 
WA98-13(Feb.l3,1998)(WA99-13) 
WA98-14(Feb.l3,1998)(WA99-14) 
WA98-15(Feb.l3,1998)(WA99-15) 
WA98-16(Feb.l3,1998)(WA99-16) 
WA98-17(Feb. 13,1998)(WA99-17) 
WA98-18(Feb.l3,1998)(WA99-18) 
WA98-19(Feb.l3,1998)(WA99-19) 
WA98-20(Feb.l3,1998)(WA99-20) 
WA98-21(Feb.l3,1998)(WA99-21) 
WA98-22(Feb.l3,1998)(WA99-22) 
WA98-23(Feb.l3,1998)(WA99-23) 
WA98-24(Feb.l3,1998)(WA99-24) 
WA98-25{Feb.l3,1998)(WA99-25) 
WA98-26(Feb.l3,1998)(WA99-26) 
WA98-27(Feb.l3,1998)(WA99-27) 

Wyoming . 
WY98-01(Feb.l3,1998)(WY99-01) 
WY98-02(Feb.l3,1998)(WY99-02) 
WY98-03(Feb.l3,1998)(WY99-03) 
WY98-04(Feb.l3,1998)(WY99-04) 
WY98-05(Feb.l3,1998)(WY99-05) 
WY98-06(Feb. 13,1998)(W Y99-06) 
WY98-07(Feb.l3,1998)(WY99-07) 
WY98-08(Feb.l3,1998){WY99-08) 
WY98-09(Feb. 13,1998)(WY99-09) 
W Y98-10(Feb. 13,1998)(WY99-10) 
WY98-ll(Feb.l3,1998)(WY99-ll) 
WY98-12(Feb.l3,1998)(WY99-12) 
WY98-13(Feb.l3,1998)(WY99-13) 
WY98-14(Feb.l3,1998)(WY99-14) 
WY98-15{Feb.l3,1998)(WY99-15) 
WY98-16(Feb.l3,1998)(WY99-16) 
WY98-17(Feb.l3,1998)(WY99-17) 
W Y98-18(Feb. 13,1998) (W Y99-18) 
WY98-19(Feb.l3,1998)(WY99-19) 
WY98-20(Feb.l3,1998)(WY99-20) 
WY98-21(Feb.l3,1998)(WY99-21) 
WY98-22(Feb.l3,1998)(WY99-22) 
WY98-23(Feb.l3,1998)(WY99-23) 
WY98-24(Feb.l3,1998)(WY99-24) 

Volume VII 

Arizona 
AZ98-01(Feb.l3,1998)(AZ99-01) 
AZ98-02(Feb.l3,1998)(AZ99-02) 
AZ98-03(Feb.l3,1998)(AZ99-03) 
AZ98-04{Feb. 13,1998)( AZ99-04) 
AZ98-05(Feb.l3,1998)(AZ99-05) 
AZ98-06(Feb. 13,1998) (AZ99-06) 
AZ98-07(Feb.l3,1998)(AZ99-07) 
AZ98-08(Feb.l3,1998)(AZ99-08) 
AZ98-09(Feb.l3,1998)(AZ99-09) 
AZ98-10(Feb.l3,1998)(AZ99-10) 
AZ98-ll(Feb.l3,1998)(AZ99-ll) 
AZ98-12(Feb.l3,1998)(AZ99-12) 
AZ98-13{Feb.l3,1998)(AZ99-13) 
AZ98-14(Feb.l3,1998)(AZ99-14) 
AZ98-15(Feb.l3,1998)(AZ99-15) 
AZ98-16(Feb.l3,1998)(AZ99-16) 
AZ98-17(Feb. 13,1998)(AZ99-17) 

AZ98-18(Feb. 13,1998)( AZ99-18) 
AZ98-19(Feb.l3,1998)(AZ99-19) 
AZ98-20(Feb. 13,1998)( AZ99-20) 

California 
CA98-01(Feb.l3,1998)(CA99-01) 
CA98-02(Feb. 13,1998)(CA99-02) 
CA98-03(Feb.l3,1998)(CA99-03) 
CA98-04(Feb. 13,1998)(C A99-04) 
CA98-05(Feb.l3,1998)(CA99-05) 
CA98-06(Feb. 13,1998)(C A99-06) 
CA98-07(Feb.l3,1998)(CA99-07) 
CA98-08(Feb. 13,1998)(CA99-08) 
CA98-09(Feb. 13,1998)(CA99-09) 
CA98-10(Feb. 13,1998)(CA99-10) 
CA98-11 (Feb. 13,1998)(C A99-11) 
CA98-12(Feb.l3,1998)(CA99-12) 
CA98-13(Feb. 13,1998){CA99-13) 
C A98-14(Feb. 13,1998)(CA99-14) 
C A98-15(Feb. 13,1998)(C A99-15) 
C A98-16(Feb. 13,1998)(CA99-16) 
CA98-17(Feb. 13,1998)(CA99-17) 
CA98-18(Feb. 13,1998)(CA99-18) 
CA98-19(Feb. 13,1998)(CA99-19) 
CA98-20(Feb.l3,1998)(CA99-20) 
CA98-21(Feb.l3,1998)(CA99-21) 
CA98-22(Feb.l3,1998)(CA99-22) 
C A98-2 3 (Feb. 13,1998) (C A99-23) 
CA98-24(Feb. 13,1998)(CA99-24) 
CA98-25(Feb.l3,1998)(CA99-25) 
CA98-26(Feb.l3,1998)(CA99-26) 
CA98-2 7(Feb. 13,1998)(CA99-2 7) 
CA98-28(Feb.l3,1998)(CA99-28) 
CA98-29(Feb.l3,1998)(CA99-29) 
CA98-30(Feb. 13,1998)(CA99-30) 
CA98-31(Feb.l3,1998)(CA99-31) 
CA98-3 2(Feb. 13,1998)(CA99-32) 
CA98-33(Feb.l3,1998)(CA99-33) 
CA98-34(Feb.l3,1998)(CA99-34) 
CA98-35(Feb.l3,1998)(CA99-35) 
CA98-36(Feb.l3,1998)(CA99-36) 
C A98-3 7(Feb. 13,1998) (C A99-3 7) 
CA98-38(Feb.l3,1998)(CA99-38) 
CA98-39(Feb.l3,1998)(CA99-39) 
CA98-^0(Feb.l3,1998)(CA99-40) 
C A98-41 (Feb. 13,1998) (C A99-^ 1) 

Hawaii 
HI98-01(Feb.l3,1998)(Hl99-01) 

Nevada 
NV98-01(Feb.l3,1998)(NV99-01) 
NV98-02(Feb.l3,1998)(NV99-02) 
NV98-03(Feb.l3,1998)(NV99-03) 
NV98-04{Feb. 13,1998)(NV99-04) 
NV98-05(Feb.l3,1998)(NV99-05) 
NV98-06(Feb.l3,1998)(NV99-06) 
NV98-07(Feb.l3,1998)(NV99-07) 
NV98-08(Feb.l3,1998)(NV99-08) 
NV98-09(Aug.l3,1998)(NV99-09) 

General Wage Determination 
Publication 

General Wage Determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General Wage 
Determinations Issued Under The Davis- 
Bacon and Related Acts.” This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. 

The general wage determinations 
issued under the Davis-Bacon and 
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related Acts are available electronically 
by subscription to tbe FedWorld 
Bulletin Board System of the National 
Technical Information Service (NTIS) of 
the U.S. Department of Commerce at 1- 
800-363-2068. 

Hard-copy subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, D.C. 20402, (202) 
512-1800. 

When ordering hard-copy 
subscription(s), be sxire to specify the 
State(s) of interest, since subscriptions 
may be ordered for any or all of the 
seven separate volumes, arranged by 
State. Subscriptions include an annual 
edition (issued in March) which 
includes all current general wage 
determinations for the States covered by 
each volume. Throughout the remainder 
of the year, regular weekly updates are 
distributed to subscribers. 

Signed at Washington, D.C. this 4th day of 
March 1999. 

Carl J. Poleskey, 

Chief, Branch of Construction Wage 
Determinations. 

[FR Doc. 9»-5787 Filed 3-11-99; 8:45 am] 
BILLING CODE 4510-27-M 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

[Docket No. ICR-98-23] 

Agency Information Collection 
Activities; Announcement of 0MB 
Approval 

AGENCY: Occupational Safety and Health 
Administration, HHS. 
action: Notice. 

SUMMARY: The Occupational Safety and 
health Administration (OSHA) is 
announcing that a collection of 
information regarding the recording of 
occupational injuries and illnesses has 
been approved by the Office of 
Management and Budget (0MB) under 
the Paperwork Reduction Act of 1995. 
This document annoimces the OMB 
approval number and expiration date. 
FOR FURTHER INFORMATION CONTACT: 

Joseph DuBois, Office of Statistics, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, Room N3507, 200 Constitution 
Avenue, NW, Washington, DC 20210, 
telephone (202) 693-1702. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 19,1998 (63 FR 
27597-27598), the Agency announced 
its intent to request renewal of its 
current OMB approval for 29 CFR 1904, 

Recording and Reporting Occupational 
Injuries and Illnesses (less 1904.8, 
Reporting of Fatality or Multiple 
Hospitalization Incidents and 1904.17, 
Annual OSHA. Injury and Illness Survey 
of Ten or More Employers). In 
accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501- 
3520), OMB has renewed its approval 
for the information collection and 
assigned OMB control number 1218- 
0176. The approval expires 12/31/1999. 
Under 5 CFR 1320.5(b), an Agency may 
not conduct or sponsor, and a person is 
not required to respond to, a collection 
of information unless the collection 
displays a valid control number. 

Dated: March 3,1999. 
Charles N. Jeffress, 

Assistant Secretary. 

[FR Doc. 99-6084 Filed 3-11-99; 8:45 am] 
BILUNG CODE 4510-26-M 

DEPARTMENT OF LABOR 

Pension and Welfare Benefits 
Administration 

Working Group Studying Issues 
Surrounding the Trend in the Defined 
Benefit Market With a Focus on 
Employer-Sponsored Hybrid Plans 
Advisory Council on Employee Welfare 
and Pension Benefits Plan; Notice of 
Meeting 

Pursuant to the authority contained in 
Section 512 of the Employee Retirement 
Income Security Act of 1974 (ERISA), 29 
U.S.C. 1142, the Working Group 
recently established by the Advisory 
Council on Employee Welfare and 
Pension Benefit Plans to study issues 
surrounding trends in the defined 
benefit market with a focus on 
employer-sponsored hybrid plans will 
hold a public meeting on Wednesday, 
April 7,1999. 

The purpose of the open meeting, 
which will run from 9:30 a.m. to 
approximately noon in Room N-3437 
A-C, U.S. Department of Labor 
Building, Second and Constitution 
Avenue NW, Washington, DC 20210, is 
for working group members to set their 
agenda for 1999 and to begin taking 
testimony on the topic. Named to chair 
the committee is Judith Mazo, senior 
vice president and director of research 
for the Segal Company in Washington, 
DC, and vice chair Rose Mary Abelson, 
assistant treasurer and director of 
investments and trust management for 
Northrop Grumman Corp. in 
Hawthorne, California. 

Members of the public are encouraged 
to file a written statement pertaining to 
the topic by submitting 20 copies on or 

before April 2,1999, to Sharon 
Morrissey, Executive Secretary, ERISA 
Advisory Council, U.S. Department of 
Labor, Room N-5677, 200 Constitution 
Avenue, NW, Washington, DC 20210. 
Individuals or representatives of 
organizations wishing to address the 
Working Group should forward their 
request to the Executive Secretary or 
telephone (202) 219-8753. Oral 
presentations will be limited to 10 
minutes, but an extended statement may 
be submitted for the record. Individuals 
with disabilities, who need special 
accommodations, should contact Sharon 
Morrissey by April 2, at the address 
indicated in this notice. 

Organizations or individuals also may 
submit statements for the record 
without testifying. Twenty (20) copies of 
such statements should be sent to the 
Executive Secretary of the Advisory 
Council at the above address. Papers 
will be accepted and included in the 
record of the meeting if received on or 
before April 2. 

Signed at Washington, DC, this 8th day of 
March 1999. 

Richard McGahey, 
Assistant Secretary, Pension and Welfare 
Benefits Administration. 

[FR Doc. 99-6165 Filed 3-11-99; 8:45 am] 
BILLING CODE 4510-29-M 

DEPARTMENT OF LABOR 

Pension and Welfare Benefits 
Administration 

Working Group Exploring the 
Possibility of Using Surplus Pension 
Assets To Secure Retiree Health 
Benefits Advisory Council on 
Employee Welfare and Pension 
Benefits Plans; Notice of Meeting 

Pursuant to the authority contained in 
Section 512 of the Employee Retirement 
Income Security Act of 1974 (ERISA), 29 
U.S.C. 1142, a public meeting will be 
held Tuesday, April 6,1999, of the 
Advisory Covmcil on Employee Welfare 
and Pension Benefit Plans newly- 
established Working Group exploring 
the possibility of using surplus pension 
assets to secure retiree health benefits. 

The session will take place in Room 
N-3437 A-C, U.S. Department of Labor 
Building, Second and Constitution 
Avenue, NW, Washington, D.C. 20210. 
The purpose of the open meeting, which 
will run from 1:00 p.m. to 
approximately 4:00 p.m., is for working 
group members to set its agenda for 
1999 and begin taking testimony on the 
subject. Named to head the group are 
Michael Gulotta, president and chief 
executive officer of Actuarial Sciences, 
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Inc. of Somerset, NJ, as chair, and 
Michael J. Stapley of Bountiful, Utah, 
president and chief executive officer of 
Deseret Mutual Benefit Association, as 
vice chair. 

Members of the public are encouraged 
to file a written statement pertaining to 
the topic by submitting 20 copies on or 
before April 2,1999, to Sharon 
Morrissey, Executive Secretary, ERISA 
Advisory Council, U.S.Department of 
Labor, Room N-5677, 200 Constitution 
Avenue, NW, Washington, D.C. 20210. 
Individuals or representatives of 
organizations wishing to address the 
Working Group should forward their 
request to the Executive Secreteiry or 
telephone (202) 219-8753. Oral 
presentations will be limited to 10 
minutes, but an extended statement may 
be submitted for the record. Individuals 
with disabilities, who need special 
accommodations, should contact Sharon 
Morrissey by April 2, at the address 
indicated in this notice. 

Organizations or individuals may also 
submit statements for the record 
without testifying Twenty (20) copies of 
such statements should be sent to the 
Executive Secretary of the Advisory 
Covmcil at the above address. Papers 
will be accepted and included in the 
record of the meeting if received on or 
before April 2. 

Signed at Washington, DC, this 8th day of 
March 1999. 
Richard McGahey, 

Assistant Secretary, Pension and Welfare 
Benefits Administration. 
[FR Doc. 99-6166 Filed 3-11-99; 8:45 am] 
BILLING CODE 4510-2»-M 

DEPARTMENT OF LABOR 

Pension and Welfare Benefits 
Administration 

Working Group on the Benefit 
Implications of the Growth of a 
Contingent Workforce Advisory 
Council on Employee Welfare and 
Pension Benefits Plans, Notice of 
Meeting 

Pursuant to the authority contained in 
Section 512 of the Employee Retirement 
Income Security Act of 1974 (ERISA), 29 
U.S.C. 1142, the Working Group 
recently established by the Advisory 
Coimcil on Employee Welfare and 
Pension Benefit Plans to study what the 
benefit implications are of the growth of 
a contingent workforce will hold an 
open public meeting on Tuesday, April 
6, 1999, in Room N-3437 A-C, U.S. 
Department of Labor Building, Second 
and Constitution Avenue, NW, 
Washington, DC 20210. 

The purpose of the open meeting, 
which will run from 9:30 a.m. to 
approximately noon, is for Working 
Group members to organize the new 
agenda for the working group 1999 and 
to begin taking testimony on the topic. 
Named as the chair is Michael Fanning 
of Washington, DC, chief executive 
officers of the Central Pension Fund, 
International Union of Operating 
Engineers and Participating Employers, 
and vice chair is Patrick McTeague of 
West Bath, Maine, with the McTeague, 
Higbee, MacAdam, Case, Watson and 
Cohen Law Firm. 

Members of the public are encouraged 
to file a written statement pertaining to 
the topic by submitting 20 copies on or 
before April 2,1999, to Sharon 
Morrissey, Executive Secretary, ERISA 
Advisory Council, U.S. Department of 
Labor, Room N-5677, 200 Constitution 
Avenue, NW, Washington, DC 20210. 
Individuals or representatives of 
organizations wishing to address the 
Working Group should forward their 
request to the Executive Secretary or 
telephone (202) 219-8753. Oral 
presentations will be limited to 10 
minutes, but an extended statement may 
be submitted for the record. Individueds 
with disabilities, who need special 
accommodations, should contact Sharon 
Morrissey by April 2, at the address 
indicated in this notice. 

Organizations or individuals may also 
submit statements for the record 
without testifying. Twenty (20) copies of 
such statements should be sent to the 
Executive Secretary of the Advisory 
Council at the above address. Papers 
will be accepted and included in the 
record of the meeting if received on 
before April 2. 

Signed at Washington, DC, this 8th day of 
March, 1999. 

Richard McGahey, 

Assistant Secretary, Pension and Welfare 
Benefits Administration. 

[FR Doc. 99-6167 Filed 3-11-99; 8:45 am] 

BILLING CODE 4510-29-M 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 99-047] 

Government-Owned Inventions, 
Available for Licensing 

AGENCY: Nationcd Aeronautics and 
Space Administration. 
ACTION: Notice of availability of 
inventions for licensing. 

SUMMARY: The invention listed below is 
assigned to the National Aeronautics 
and Space Administration, has been 

filed in the United States Patent and 
Trademark Office, and is available for 
licensing. 
DATES: March 12, 1999. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Kent N. Stone, Patent Attorney, John H. 
Glenn Research Center at Lewis Field, 
Mail Stop 500-118, Cleveland, Ohio 
44135-3191; telephone (216) 433-8855. 

NASA Case No. LEW 16,691-1: PMR 
Extended Shelf Life Technology—A 
Chemical Process to Significantly Retard 
the Premature Aging of PMR Resin 
Solutions and PMR Prepregs. 

Dated: March 4,1999. 

Edward A. Frankie, 
General Counsel. 

[FR Doc. 99-6188 Filed 3-11-99; 8:45 am] 

BILLING CODE 7510-01-P 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice (99-046)] 

Government-Owned Inventions, 
Available for Licensing 

agency: National Aeronautics and 
Space Administration. 
ACTION: Notice of availability of 
inventions for licensing. 

SUMMARY: The inventions listed below 
are assigned to the National Aeronautics 
and Space Administration, have been 
filed in the United States Patent and 
Trademark Office, and are available for 
licensing. 
DATES: March 12,1999. 
FOR FURTHER INFORMATON CONTACT: 

Patent Counsel, Langley Research 
Center, Mail Stop 212, Hampton, VA 
23681-0001; telephone. (757) 864-9260. 

NASA Case No. LAR 15686-1; A 
Device for the Insertion of 
Discontinuous Through-the-Thickness 
Reinforcements into Preforms & Prepreg 
Materials; 

NASA Case No. LAR 15295-2; 
Serrated-Planform Lifting Surface 
(Continuation of -1); 

NASA Case No. lL\R 15939-1: Multi- 
Channel Electronically Scarmed 
Cryogenic Pressure Sensor and Method 
for Making Same (CIP of 15062-1); 

NASA Case No. LAR 15941-1: Tough, 
Soluble, Aromatic, Thermoplastic 
Copolyimides (CIP of 15205-3); 

NASA Case No. LAR 15897-P: Non- 
Intrusive Optical Measurement of Fuel 
Quantity and Qualitative Density 
Variations Throughout the Fuel Using 
Focusing Schlieren Techniques; 

NASA Case No. LAR 15507-P: 
Ultrasonic Technique to Measure 
Intracranial Pressure; 
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NASA Case No. LAR 15892-P: Rapid 
Quantitative Global Aeroheating 
Measurements Using a Weighted Two- 
Color Phosphor Thermography Method; 

NASA Case No. LAR 15396-P: 
Method and System for Non-Invasive 
Endoscopic Virtual Reality Biofeedback; 

NASA Case No. LAR 15660-P: 
Dielectrically-Isolated Single-Crysted 
Silicon Piezoresistive Microphone; 

NASA Case No. LAR 15773-P: 
Synthetic Jet Driven by Resonant 
Cantilever Actuator Using Piezo- 
Cereunics. 

Dated; March 5,1999. 

Edward A. Frankie, 
General Counsel. 

[FR Doc. 99-6189 Filed 3-11-99; 8:45 am] 

BILLING CODE 7510-01-P 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice (99-044)] 

Intent To Grant a Partially Exclusive 
Patent License 

agency: National Aeronautics and 
Space Administration. 

ACTION: Notice of intent to grant a patent 
license. 

SUMMARY: NASA hereby gives notice 
that AirFlow Catalyst Systems, Inc., a 
corporation of the State of Delaware, 
having its principal place of business at 
2600 Chase Square, Rochester, New 
York, 14604, has applied for a partially 
exclusive license to practice the 
invention LAR 15652-1-CU, entitled 
“Catalyst for oxidation of hydocarbons 
and volatile organic compoimds,” for 
which a U.S. Patent Application was 
filed December 16,1997, by the United 
States of America as represented by the 
Administrator of the National 
Aeronautics and Space Administration. 
Written objections to the prospective 
grant of a license should be sent to the 
NASA Langley Research Center. 

DATES Comments to the notice must be 
received by May 11,1999. 

FOR FURTHER INFORMATON CONTACT: Ms. 
Hillary W. Hawkins, Patent Attorney, 
Langley Research Center, Mail Stop 212, 
Hampton, VA 23681-0001; telephone 
757-864-8882; fax 757-864-9190. 

Dated: March 5,1999. 

Edward A. Frankie, 
General Counsel. 
[FR Doc. 99-6187 Filed 3-11-99; 8:45 am] 

BILLING CODE 7510-01-U 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice (99-045)] 

Notice of Prospective Patent License 

AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice of prospective patent 
license. 

SUMMARY: NASA hereby gives notice 
that SRS Technologies, Inc., of 
Huntsville, Alabama 35806, has applied 
for an exclusive license to practice the 
inventions disclosed in U.S. Patent No. 
4,595,548, entitled “Process for 
preparing essentially colorless 
Polyimide Films Containing Phenoxy- 
linked Diamines,” U.S. Patent No. 
4,603,061, entitled “Process for 
preparing highly optically transparent 
colorless Aromatic Polyimide Film,” 
U.S. Patent No. 5,338,826, entitled 
“Structmres from low Dielectric 
Polyimides,” U.S. Patent No. 5,428,102, 
entitled “Low Dielectric Polyimides,” 
Canadian Patent No. 1,312,990, entitled 
“Process for preparing low Dielectric 
Polyimides,” Canadian Patent No. 
1,334,362, entitled “Process for 
lowering the Dielectric constant of 
Polyimides using Diamic Acid 
additives,” and European Patent No. 
0299865 entitled, “Process for preparing 
low Dielectric Polyimides,” all of which 
are assigned to the United States of 
America as represented by the 
Administrator of the National 
Aeronautics and Space Administration. 
Written objections to the prospective 
grant of a license should be sent to the 
NASA Langley Research Center. 
DATES: Responses to this notice must be 
received by May 11,1999. 
FOR FURTHER INFORMATON CONTACT: Ms. 
Hillary W. Hawkins, Patent Attorney, 
Langley Research Center, Mail Stop 212, 
Hampton, VA 23681-0001; telephone 
757-864-3230; fax 757-864-9190. 

Dated: March 5,1999. 

Edward A. Frankie, 
General Counsel. 

[FR Doc. 99-6190 Filed 3-11-99; 8:45 am] 

BILLING CODE 4510-30-U 

NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

Information Security Oversight Office; 
National Industrial Security Program 
Policy Advisory Committee: Notice of 
Meeting 

In accordance with the Federal 
Advisory Committee Act (5 U.S.C. App. 
2) and implementing regulation 41 CFR 

101.7, aimouncement is made for the 
following committee meeting; 

Name of Committee: National Industrial 
Security Program Policy Advisory Committee 
(NISPPAC). 

Date of Meeting: Wednesday, April 7,1999. 
Time of Meeting: 10 am to noon. 
Place of Meeting: National Archives 

Building 700 Pennsylvania Avenue, NW, 
Room 105, Washington, DC. 

Purpose: To discuss National Industrial 
Security Program policy matters. 

The meeting will be open to the public. 
However, due to space limitations and access 
procedures, the names and telephone 
numbers of individuals planning to attend 
should be submitted to the Information 
SeciJurity Oversight Office (ISOO) no later 
than March 28,1999. 

For Further Information Contact: Steven 
Garfinkel, Director, Information Security 
Oversight Office, National Archives Building, 
700 Pennsylvania Avenue, NW, Room 100, 
Washington, DC 20408, telephone (202) 219- 
5250. 

Date: March 9,1999. 

Mary Ann Hadyka, 
Committee Management Officer. 

[FR Doc. 99-6115 Filed 3-11-99; 8:45 am] 

BILLING CODE 7515-01-P 

NATIONAL GAMBLING IMPACT STUDY 
COMMISSION 

Meeting 

AGENCY: National Gambling Impact 
Study Conunission. 
ACTION: Notice of public meeting. 

summary: At its eleventh regular 
meeting the National Gambling Impact 
Study Commission, established under 
Public Law 104-169, dated August 3, 
1996, will conduct its normal meeting 
business; hear possible presentations 
from one or more subcommittees; and 
continue its ongoing review of 
Commission research on economic and 
socicd gambling impacts and 
recommendations for the final report. 
DATES: Thursday, March 18, 8:30 a.m. to 
5:30 p.m., and Friday, March 19, 8:30 
a.m. to 5:00 p.m. 
ADDRESSES: The meeting site will be: 
Center for Strategic and International 
Studies, Bottom Level, 1800 K Street, 
N.W., Washington, DC 20006. 

Written comments can he sent to the 
Commission at 800 North Capitol Street, 
N.W., Suite 450, Washington, D.C. 
20002. 

STATUS: The meeting will be open to the 
public both days. 
CONTACT PERSONS: For further 
information contact Craig Stevens at 
(202) 523-8217, or write to 800 North 
Capitol St., N.W., Suite 450, 
Washington, D.C. 20002. 
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SUPPLEMENTARY INFORMATION: All 
members of the public or the media who 
plan to attend the meeting are requested 
to contact Mr. Craig Steven at the 
Commission in advance. Mr. Stevens 
will instruct individuals on the process 
by which attendees may enter the 
GAO’s secured building. The meeting 
agenda will include normal meeting 
business and an ongoing review of 
Commission research on economic and 
social gambling impacts and 
recommendations for the final report. In 
addition, the Commission will hear 
from one or more subcommittees on 
possible findings and recommendations. 
Individual subcommittee meetings will 
be held March 17-19. For more 
information on individual 
subcommittee meetings, please contact 
Mr. Craig Stevens at the Commission for 
meeting times and locations. 
Tim Bidwill, 

Special Assistant to the Chairman. 
(FR Doc. 99-6164 Filed 3-11-99; 8:45 am] 

BILUNG CODE 6802-ET-P 

NATIONAL SCIENCE FOUNDATION 

Agency Information Collection 
Activities: Comment Request 

agency: National Science Foundation. 
ACTION: Submission for OMB review; 
comment request. 

SUMMARY: Under the Paperwork 
Reduction Act of 1995, Pub. L. 104-13 
(44 U.S.C. 3501 et seq.), and as part of 
its continuing effort to reduce 
paperwork and respondent burden, the 
National Science Foundation (NSF) is 
inviting the general public and other 
Federal agencies to comment on this 
proposed continuing information 
collection. This is the second notice for 
public comment: the first was published 
in the Federal Register at 63 FR 44937 
(August 21,1998) and no comments 
were received. NSF is forwarding the 
proposed renewal submission to the 
Office of Management and Budget 
(OMB) for clearance simultaneously 
with the publication of this second 
notice. 
DATES: Comments regarding (a) Whether 
the collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (b) the accuracy of the 
agency’s estimate of burden including 
the validity of the methodology and 
assumptions used; (c) ways to enhance 
the quality, utility and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on those who 

are to respond, including through the 
use of appropriate automated, 
electronic, methanical, or other 
technological collection techniques or 
other forms of information technology 
should be addressed to: Office of 
Information and Regulatory Affairs of 
OMB, Attention: Desk Officer for 
National Science Foundation, 725-17th 
Street, N.W. Room 10235, Washington, 
D.C. 20503, and to Suzanne H. 
Plimpton, Reports Clearance Officer, 
National Science Foundation, 4201 
Wilson Boulevard, Suite 295, Arlington, 
Virginia 22230 or send email to 
splimpto@nsf.gov. Comments regarding 
these information collections are best 
assured of having their full effect if 
received within 30 days of this 
notification. Copies of the submission(s) 
may be obtained by calling 703-306- 
1125 X 2017. 

NSF may not conduct or sponsor a 
collection of information unless the 
collection of information displays a 
currently valid OMB control number 
and the agency informs potential 
persons who are to respond to the 
collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a cmrently valid OMB control 
number. 
FOR FURTHER INFORMATION CONTACT: 

Suzanne H. Plimpton, Reports Clearance 
Officer at (703) 306-1125 x 2017 or send 
email to splimpto@nsf.gov. 
SUPPLEMENTARY INFORMATION: 

Title of Collection: Scientific and 
Engineering Research Facilities at 
Colleges and Universities (Follow-Up 
Survey). 

OMB Control Number: 3145-0101. 
Use of the Information: The 1998 

Survey of Science and Engineering 
Research Facilities at Universities and 
Colleges conducted by NSF collected 
data on the status of academic science 
and engineering (S&E) research 
facilities. The proposed Follow-Up 
Survey will collect additional 
information to supplement the original 
survey data, increasing its usefulness to 
Federal agencies and policymakers. 
Total research construction costs will be 
identified by project and broken down 
into particular space designation 
measurements, which will allow OMB 
to establish more accurate and effective 
benchmark rates for consideration 
during the internal review of academic 
research facilities. The purpose of the 
Follow-Up Survey is to gather project 
costs, research space costs, and gross 
and net assignable square feet (NASF) 
for buildings with a research component 
which have total project costs that 
exceed $25 million. Buildings that are 

eligible to be included in the survey 
were constructed in U.S. research¬ 
performing colleges and universities 
during fiscal years 1996 and 1997, based 
on the data collected by NSF in the 1998 
Survey of Scientific and Engineering 
Research Facilities at Universities and 
Colleges. The original NSF study was 
implemented to gather data about the 
status of academic S&E research 
facilities for Federal policymakers to use 
in policy decision-making. OMB’s stated 
intention in implementing the internal 
review process for academic research 
institutions is to improve accountability 
of institutions regarding the federal 
funds allocated for use in building 
construction and improvement. The 
Follow-Up Survey, by focusing on costs 
segmented by project, requiring exact 
space designations, taking into account 
any specialized project features, and 
thereby improving the precision of 
analysis of large research facility costs, 
will mitigate concerns about the 
usefulness of the averaged benchmark 
rates determined by the initial study. 
The increased accuracy of these data 
will allow Federal policymakers, 
planners, and budget analysts, as well as 
academic officials and state agencies, to 
make more exact and, as a result, more 
valid judgments concerning the 
reasonableness of facility costs. 

Expected Respondents: The initial 
basis for the sample will be those 70 
institutions that reported any new 
construction of research space during 
fiscal years 1996 and 1997. Data will be 
collected using pencil-and-paper 
methodology. A brief screening survey 
will precede the main study 
questionnaire in order to determine 
eligibility for inclusion in the main 
study. The screener surveys will be sent 
to the coordinators designated for the 
1998 Survey of Scientific and 
Engineering Research Facilities at 
Universities and Colleges. Each 
qualifying institution will be given the 
opportunity to designate a coordinator 
to manage their data collection. 

Burden on the Public: Based on the 
fact that the proposed survey questions 
involve data that are readily available to 
the respondents, combined with the 
overall brevity of the questionnaire, we 
do not believe that the survey will 
represent a significant burden on the 
respondents. Indeed, the information 
collected may be of benefit to the 
respondents with improved accuracy in 
building cost estimates. The screener 
survey will be sent by e-mail to 70 
institutions. The completion time per 
academic institution is expected to 
average 30 minutes. Assuming a 90% 
response rate on the screener survey, the 
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estimated burden would be 31.5 hours 
for academic institutions. 

The Follow-Up Survey will be sent by 
mail to the qualifying institutions, of 
which there is expected to be 
approximately 42. The completion time 
per academic institution is expected to 
average 1.5 hours. Assuming a 90% 
response rate, the estimated burden 
would be 56.7 hours for academic 
institutions, for a total of 88.2 hours. 
The information burden for any 
particular institution will be affected by 
two major factors—the number of 
buildings recently constructed and 
costing $25 million or more, and the 
quality of the institutions’ records 
systems. 

Dated: March 9,1999. 

Suzanne H. Plimpton, 

NSF Reports Clearance Officer. 

[FR Doc. 99-6133 Filed 3-11-99; 8:45 am] 
BILLING CODE 7555-01-M 

NUCLEAR REGULATORY 
COMMISSION 

Agency Information Collection 
Activities: Submission for 0MB 
Review; Comment Request 

agency: U.S. Nuclear Regulatory 
Commission (NRC). 
ACTION: Notice of the OMB review of 
information collection and solicitation 
of public comment. 

SUMMARY: The NRC has recently 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). The NRC hereby 
informs potential respondents that an 
agency may not conduct or sponsor, and 
that a person is not required to respond 
to, a collection of information unless it 
displays a currently valid OMB control 
number. 

1. Type of submission, new, revision, 
or extension: Revision. 

2. The title of the information 
collection: 10 CFR Part 36—Licenses 
and Radiation Safety Requirements for 
Irradiators 

3. How often the collection is 
required: There is a one-time submittal 
of information to receive a license. Once 
a specific license has been issued, there 
is a 10-year resubmittal of the 
information for renewal of the license. 
In addition, recordkeeping must be 
performed on an on-going basis, and 
reports of accidents and other abnormal 
events must be reported on an as- 
necessary basis. 

4. Who will be required or asked to 
report: Irradiators licensed by NRC or an 
Agreement State. 

5. The number of annual respondents: 
32 NRC licensees and 64 Agreement 
State licensees. 

6. The number of hours needed 
annually to complete the requirement or 
request: 44,768 (approximately 466 per 
licensee). 

7. An indication of whether Section 
3507(d), Pub. L. 104-13 applies: Not 
applicable. 

8. Abstract: 10 CFR Part 36 contains 
requirements for the issuance of a 
license authorizing the use of sealed 
sources containing radioactive materials 
in irradiators used to irradiate objects or 
materials for a variety of purposes in 
research, industry, and other fields. The 
subparts cover specific requirements for 
obtaining a license or license 
exemption; design and performance 
criteria for irradiators; and radiation 
safety requirements for operating 
irradiators, including requirements for 
operator training, written operating and 
emergency procedures, personnel 
monitoring, radiation surveys, 
inspection, and maintenance. Part 36 
also contains the recordkeeping and 
reporting requirements that are 
necessary to ensure that the irradiator is 
being safely operated so that it poses no 
danger to the health and safety of the 
general public and the irradiator 
employees. 

A copy of the final supporting 
statement may be viewed free of charge 
at the NRC Public Document Room, 
2120 L Street, NW (lower level), 
Washington, DC. OMB clearance 
requests are available at the NRC 
worldwide web site (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html). The document will be 
available on the NRC home page site for 
60 days after the signature date of this 
notice. 

Comments and questions should be 
directed to the OMB reviewer listed 
below by April 12,1999. Comments 
received after this date will be 
considered if it is practical to do so, but 
assmance of consideration cannot be 
given to comments received after this 
date. 
Erik Godwin, Office of Information and 

Regulatory Affairs (3150-0135), 
NEOB-10202, Office of Management 
and Budget, 

Washington, DC 20503 
Conunents can also be submitted by 

telephone at (202) 395-3084. 
The NRC Clearance Officer is Brenda 

Jo. Shelton, 301-415-7233. 

Dated at Rockville, Maryland, this 5th day 
of March, 1999. 

For the Nuclear Regulatory Commission. 
Brenda Jo Shelton, 

NRC Clearance Officer, Office of the Chief 
Information Officer. 

[FR Doc. 99-6114 Filed 3-11-99; 8:45 am] 

BILLING CODE 7590-01-P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 40-3453-MLA-4; ASLBP No. 
99-763-05-MLA] 

Atlas Corporation; Designation of 
Presiding Officer 

Pursuant to delegation by the 
Commission dated December 29, 1972, 
published in the Federal Register, 37 FR 
28,710 (1972), and Sections 2.1201 and 
2.1207 of the Commission’s Regulations, 
a single member of the Atomic Safety 
and Licensing Board Panel is hereby 
designated to rule on petitions for leave 
to intervene and/or requests for hearing 
and, if necessary, to serve as the 
Presiding Officer to conduct an informal 
adjudicatory hearing in the following 
proceeding. 
Atlas Corporation, Moab, Utah 

The hearing, if granted, will be 
conducted pursuant to 10 C.F.R. Part 2, 
Subpart L, of the Commission’s 
Regulations, “Informal Hearing 
Procedures for Adjudications in 
Materials and Operator Licensing 
Proceedings.’’ This proceeding concerns 
a petition for leave to intervene 
submitted by Sarah M. Fields. Ms. 
Fields is requesting a hearing in 
response to the issuance of a notice of 
receipt of a license amendment request 
of the Atlas Corporation. The proposed 
amendment would modify License 
Condition 55 B.(2) by changing the 
completion date for ground-water 
corrective actions to meet performance 
objectives specified in the ground-water 
corrective action plan. The proposed 
completion date under the amendment 
would be July 31, 2006. The notice of 
the proposed amendment request was 
published in the Federal Register at 64 
Fed. Reg. 2919 (Jan. 19,1999). 

The Presiding Officer designated for 
this proceeding is Administrative Judge 
Charles Bechhoefer. Pursuant to the 
provisions of 10 C.F.R. §§ 2.722, 2.1209, 
Administrative Judge Frederick J. Shon 
has been appointed to assist the 
Presiding Officer in taking evidence and 
in preparing a suitable record for 
review. 

All correspondence, documents and 
other materials shall be filed with Judge 
Bechhoefer and Judge Shon in 
accordance with 10 C.F.R. 2.1203. Their 
addresses are: 
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Administrative Judge Charles 
Bechhoefer, Presiding Officer, Atomic 
Safety and Licensing Board Panel, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555-0001 

Administrative Judge Frederick J. Shon, 
Special Assistant, Atomic Safety and 
Licensing Board Panel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555-0001 

Issued at Rockville, Maryland, this 8th day 
of March 1999. 
G. Paul Bollwerk, III, , 

Acting Chief Administrative Judge, Atomic 
Safety and Licensing Board Panel. 
[FR Doc. 99-6113 Filed 3-11-99; 8:45 am] 

BILLING CODE 7590-01-P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-^443] 

North Atlantic Energy Service Corp. et 
al. (Seabrook Station, Unit 1); CLI-99- 
06, Memorandum and Order 

Commissioners: 

Shirley Ann Jackson, Chairman 
Greta J. Dicus 
Nils J. Diaz 
Edward McGaffigan, Jr. 
Jeffrey S. Merrifield 

The Montaup Electric Company 
(“Montaup”) seeks to transfer its 2.9- 
percent ownership ‘ interest in Seabrook 
Station, Unit 1, to the Little Bay Power 
Corporation (“Little Bay’’). Montaup is 
one of eleven co-owners of the Seabrook 
Station, Unit 1. Little Bay is a wholly- 
owned subsidiary of BayCorp Holdings, 
Ltd. (“BayCorp”), which is also the 
holding company for the Great Bay 
Power Corporation (the holder of a 12.1- 
percent ownership interest in Seabrook). 
On Montaup’s behalf, Seabrook’s 
licensed operator, the North Atlantic 
Energy Service Corporation 
(“NAESCO”), submitted the transfer 
application to the Commission for 
approval. The Atomic Energy Act 
(“AEA”) requires Commission approval 
of transfers of ownership rights. See 
AEA, § 184, 42 U.S.C. § 2234. Recently- 
promulgated NRC regulations (“Subpart 
M”) govern hearing requests on transfer 
applications. See Final Rule, “Public 
Notification, Availability of Documents 
and Records, Hearing Requests and 
Procedures for Hearings on License 
Transfer Applications,” 63 Fed. Reg. 
66,721 (Dec. 3, 1998), to be codified at 
lOC.F.R. §§2.1300 et seq. 

Pursuant to Subpart M, the New 
England Power Company (“NEP”)—a 

' All ownership percentages specified in this 
order are approximate. 

10-percent co-owner of the Seabrook 
plant—has filed a timely intervention 
petition opposing the Montaup-to-Little 
Bay transfer application as well as a 
petition for summary relief or, in the 
alternative, a request for hearing. 
Another co-owner. United Illuminating 
Company (“United,” with a 17.5- 
percent ownership interest in the plant), 
has filed an untimely intervention 
petition. We grant NEP’s intervention 
petition and request for hearing, limit 
the scope of that hearing, and deny 
United’s late-filed request to intervene. 

Background 

Pursuemt to Section 184 of the AEA 
and section 50.80 of our regulations,^ 
Montaup and Little Bay seek approval of 
the proposed transfer as part of 
Montaup’s efforts to divest all of its 
electric generating assets pursuant to the 
restructuring of the electric utility 
industry in Massachusetts and Rhode 
Island.3 Under the transfer arrangement. 
Little Bay would (among other things) 
assume full responsibility for Montaup’s 
remaining share of Seabrook’s future 
costs, including obligations for capital 
investment, operating expensesand 
any escalation of decommissioning 
obligations in excess of Montaup’s pre¬ 
funded contribution (described 
immediately below). 

In their application, Montaup and 
Little Bay offer the following two forms 
of assurance that the decommissioning 
and operating expenses associated with 
the 2.9-percent ownership interest will 
be fully paid. First, Montaup offers to 
provide an $11.8 million pre-funded 
decommissioning payment—an amount 
which, assuming 4-percent inflation 
plus 1.73-percent rate of real return, 
would purportedly grow by the year 
2026 to equal the amount required to 
satisfy the decommissioning funding 
obligation associated with Montaup’s 
2.9-percent interest in Seabrook. 
Montaup compares its proposed 1.73- 
percent rate of real retvurn to the 2- 
percent rate provided for in the NRC’s 
Final Rule, “Financial Assurance 
Requirements for Decommissioning 
Nuclear Power Reactors,” 63 F.R. 50,465 

^This regulation reiterates the requirements of 
AEA § 184, sets forth the filing requirements for a 
license transfer application and establishes the 
following test for approval of such an application: 
(1) the proposed transferee is qualihed to hold the 
license and (2) the transfer is otherwise consistent 
with law, regulations and Commission orders. 

■’To achieve this divestiture, Montaup has 
negotiated comprehensive settlement agreements 
with the regulatory authorities in both these 
states—agreements approved by both states and the 
Federal Energy Regulatory Commission. 

For the sake of simplicity, this order will use the 
phrase “operating expenses” to include both such 
expenses and capital investment. 

(Sept. 22, 1998), corrected, 63 F.R. 
57,236 (Oct. 27,1998), to be codified at 
lOC.F.R. §50.75(e)(l)(i). 

Second, Little Bay submits estimates 
for the total operating expenses at 
Seabrook attributable to Montaup’s 2.9- 
percent ownership share of Seabrook for 
the first five years of Little Bay’s 
ownership and the sources of funds to 
cover those costs. Little Bay also 
proffers favorable revenue predictions 
for the future, based on the assumptions 
that Seabrook will operate imtil its 
current license expires in 2026 and that 
market revenues through the year 2026 
should be sufficient to cover Little Bay’s 
share of the plant’s decommissioning 
expenses and operating expenses, even 
if the estimates for those costs are later 
revised upward. As a further indication 
of the adequacy of Little Bay’s financial 
assurances, the application points out 
that Little Bay’s take-or-pay sales 
contract with Great Bay requires the 
latter to pay for all of Little Bay’s 
Seabrook-related costs, whether or not 
Great Bay succeeds in reselling the 
electricity it buys from Little Bay. 

Under the license transfer, NAESCO 
would remain the managing agent for 
the facility’s eleven joint owners and 
would continue to have exclusive 
responsibility for the management, 
operation and maintenance of the 
Seabrook Station. The license would be 
amended only for administrative 
purposes to reflect the transfer of 
Montaup’s ownership interest to Little 
Bay. 

The Commission, in its December 14, 
1998, Federal Register notice of Little 
Bay’s and Montaup’s application (63 
Fed. Reg. 68,801), indicated that the 
proposed transfer would involve no 
changes in the rights, obligations, or 
interests of the other ten co-owners of 
the Seabrook Station, nor would it result 
in any physical changes to the plant or 
the manner in which it will operate. 

Responding to the Commission’s 
December 14th Notice, NEP and United 
filed petitions to intervene pursuant to 
the Commission’s Rules of Practice set 
forth in Subpart M.-’ Petitioners are 
concerned that Little Bay cannot 

’In our December 14th Federal Register Notice, 
we also indicated that, as an alternative to requests 
for hearing and petitions to intervene, persons were 
permitted to submit written comments to the 
Commission by January 13,1999, regarding the 
license transfer application. The Commission has 
received one such comment, from co-owner 
Massachusetts Municipal Wholesale Electric 
Company, which raises arguments similar to those 
of NEP and United. We have referred this comment 
to the staff for its consideration. As we indicated 
in the Notice, the comment does not constitute a 
part of the decisional record. 

Intervention Petitions 
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provide adequate assurance that, as a 
licensee, it can meet its financial 
obligations for the operation and 
eventual decommissioning of the 
Seabrook plant. This concern is 
grounded in the fact that the license 
transfer would shift the financial 
responsibility for Montaup’s share of the 
Seabrook facility from a rate-regulated 
electric utility (Montaup) to an exempt 
wholesale generator (Little Bay). 
According to petitioners, a transfer to an 
exempt wholesale generator 
(particularly .this one) would lessen the 
financial assurance with respect to 
Montaup’s current share of the plant 
and would commensurately increase the 
financial and radiological risks of the 
other owners, such as petitioners. 

In support, petitioners explain that 
satisfaction of Montaup’s obligations is 
currently assured by both the rate 
recovery it is guaranteed under its 
approved restructuring settlements and 
also the income from its other assets. By 
contrast. Little Bay (like all other 
exempt wholesale generators) cannot 
provide rate-recovery assurance, as it is 
dependent solely upon unguaranteed 
market revenue for the satisfaction of its 
financial obligations. (Little Bay 
purportedly lacks other assets on which 
it can rely for income.) 

Petitioners find scant comfort in 
Montaup’s pre-funded decommissioning 
payment and Little Bay’s favorable 
revenue predictions. Petitioners assert 
that, if the transfer were approved. Little 
Bay would be obliged to sell its share of 
Seabrook’s electric output to Great Bay 
(another exempt wholesale generator) 
whose ability to meet its contractual 
obligations to Little Bay would depend 
on Great Bay’s own uncertain ability to 
resell that same electric output in the 
bulk power market at a sufficient price. 
Petitioners also point out that Great 
Bay’s assets (like those of Little Bay) 
consists almost exclusively of an 
ownership interest in Seabrook, thereby 
precluding any meaningful additional 
source of revenue if applicants’ 
favorable five-year forecasts of market 
revenues prove overly optimistic. 

Further, although petitioners 
recognize that Commission regulations 
accept Montaup’s and Little Bay’s two 
financial vehicles (prepayment and 
revenue prediction) as mechanisms by 
which entities that do not qualify as 
electric utilities imder 10 C.F.R. 50.2 
may satisfy NRG financial assurance and 
financial qualifications requirements 
(see 10 C.F.R. 50.33(f)(2), 50.75(e)(1)), 
petitioners nevertheless assert that the 
reality of today’s electric power market 
in New England undermines the 
financial assurances that these 

alternative methods might otherwise 
have offered. 

Petitioners allege that developers have 
announced plans to construct sixty new 
generating units in New England with a 
collective capacity of more than 30,000 
MW and that, although some of this 
capacity will probably never be built, a 
significant amount likely will be. Based 
on the expected resulting glut of 
electricity in the New England market, 
petitioners conclude that Little Bay’s 
five-year revenue projections depend on 
highly questionable assumptions 
regarding Little Bay’s and Great Bay’s 
ability to sell electricity during the next 
five years (and beyond) at a price 
sufficient to meet Little Bay’s operating 
and decommissioning cost obligations. 
Petitioners also question two 
assumptions underlying Little Bay’s 
claim of adequate revenue—that Ae 
Seabrook plant will not experience a 
prolonged shutdown and that it will 
remain operational until the expiration 
of its current license in 2026. 

Based on these market conditions, 
petitioner NEP seeks two alternative 
forms of relief: either an evidentiary 
hearing on financial assurance and 
financial qualifications or (preferably) a 
summary order conditioning the 
Commission’s approval of Montaup’s 
license transfer request on Montaup’s 
agreement to remain contingently liable 
should Little Bay prove unable to meet 
its financial obligations for the safe 
operation and decommissioning of 
Seabrook. 

The other petitioner. United, supports 
NEP’s two remedial proposals, and adds 
a third of its own: (1) The Commission 
would require BayCorp to build up a 
cash reserve to sustain Great Bay’s and 
Little Bay’s financial obligations in the 
event of a one-year shutdown of the 
plant. (2) The Commission would also 
prohibit BayCorp from withdrawing 
cash from Little Bay or Great Bay for any 
purpose other than supporting the 
financial obligations associated with 
Seabrook plant, until BayCorp has fully 
funded the reserve described above. (3) 
Further, the Commission would prohibit 
BayCorp from acquiring additional 
ownership in Seabrook until its cash 
reserve is sufficient to support any 
incremental purchases (using the one- 
year criterion described above) and until 
New Hampshire adopts legislation 
removing other Seabrook owners’ 
exposure that might result from a 
default by Great Bay or Little Bay. (4) 
And finally, the Commission would 
require Great Bay and Little Bay to 
obtain and maintain business 
interruption insurance for their 
ownership interest in Seabrook. 

Montaup and Little Bay oppose NEP’s 
and United’s petitions. NAESCO takes 
no position. The NRC staff is not 
participating as a party in this 
proceeding. 

Discussion 

I. NEP’s Petition To Intervene and 
Request for Hearing 

To intervene as of right in a 
Commission licensing proceeding, a 
petitioner must demonstrate that its 
“interest may be affected by the 
proceeding,” or in common parlance, it 
must demonstrate “standing.” See AEA, 
§ 189a, 42 U.S.C. § 2239(a). The 
Commission’s rules require further that 
a petition for intervention raise at least 
one admissible contention or issue. The 
stcmdards for meeting these two 
requirements in license transfer cases 
come both from our Subpart M 
procedural regulations and from judicial 
cases on standing (to which we look for 
guidance). Though our requirements for 
standing and for admissible issues 
overlap somewhat (see, e.g., our 
discussion of Scope of Proceeding, infra, 
which bears on both standing and issue 
admissibility), we can summarize them 
as follows: 

To show Standing, a petitioner must 
(1) Identify an interest in the 

proceeding by 
(a) Alleging a concrete and 

particularized injury (actual or 
threatened) that 

(b) Is fairly traceable to, and may be 
affected by, the challenged action (the 
grant of an application), and 

(c) Is likely to be redressed by a 
favorable decision, and 

(d) Lies arguably within the “zone of 
interests” protected by the governing 
statute(s). 

(2) Specify the facts pertaining to that 
interest. 

To show Admissible Issues, a 
petitioner must 

(1) Set forth the issues (factual and/or 
legal) that petitioner seeks to raise. 

(2) Demonstrate that those issues fall 
within the scope of the proceeding. 

(3) Demonstrate that Aose issues are 
relevant and material to the findings 
necessary to a grant of the license 
transfer application. 

(4) Show that a genuine dispute exists 
with the applicant regarding the issues. 

(5) Provide a concise statement of the 
alleged facts or expert opinions 
supporting petitioner’s position on such 
issues, together with references to the 
sources and documents on which 
petitioner intends to rely. 

See 10 C.F.R. §2.1308. See generally 
Yankee Atomic Electric Co. (Yankee 
Nuclear Power Station), CLI-98-21, 48 
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NRC 185, 194-96 (1998) (standing): 
Baltimore Gas Elec. Co. (Calvert Cliffs 
Nuclear Power Plant, Units 1 and 2), 
CLI-98-25, 48 NRC 325, 348-49 (1998) 
(admissible contentions). 

A. Standing 

NEP satisfies the standing test. It 
advances a plausible claim of injvury: the 
potential that NRC approval of the 
license transfer would put in place a 
financially incapable co-licensee, 
thereby increasing NEP’s risk of 
radiological harm to its property and its 
risk of being forced to assume a greater- 
than-expected share of Seabrook’s 
operating and decommissioning costs. 
See, e.g., NEP’s Intervention Petition at 
3; NEP’s Response at 2. Indeed, it is 
hard to conceive of an entity more 
entitled to claim standing in a license 
transfer case than a co-licensee whose 
costs may rise, emd whose property may 
be put at radiological risk, as a result of 
an ill-funded license transfer. This kind 
of situation justifies standing based on 
“real-world consequences that 
conceivably could harm petitioners and 
entitle them to a hearing.” Yankee 
Atomic Elec. Co. (Yankee Nuclear Power 
Station), CLI-98-21, 48 NRC 185, 205 
(1998). 

NEP’s allegations regarding its 
increased risk are sufficiently concrete 
and particularized to pass muster for 
standing. They are supported by two 
detailed affidavits and other evidentiary 
exhibits. The threatened injury is fairly 
traceable to the challenged action (here, 
the grant of the license transfer 
application) because the alleged 
increase in risk associated with Little 
Bay taking over Montaup’s interest 
could not occur without Commission 
approval of the application. Similarly, 
the threatened injury can be redressed 
by a favorable decision because the 
Commission’s denial of the application 
would prevent the transfer of interest. 

The risk to NEP’s interest in the 
Seabrook plant lies within the “zone of 
interests” protected by the AEA. We 
held several years ago in another case 
where a reactor co-owner contested a 
change in ownership, the AEA protects 
not only human health and safety from 
radiologically-caused injury, but also 
the owners’ property interests in their 
facility. Gulf States Util. Co. (River Bend 
Station, Unit 1), CLI-94-10, 40 NRC 43, 
48 (1994), citing AEA, §§ 103b, 161b, 42 
U.S.C. §§ 2133(b), 2201(b). Persons or 
entities who own (or co-own) an NRC- 
licensed facility plainly have an AEA- 
protected interest in licensing 
proceedings involving their facility. 

One further matter bears discussion. 
Little Bay argues that NEP’s claim of 
injury directly contravenes the 

statement in the Federal Register Notice 
of this application that “(tjhe proposed 
transfer does not involve a change in the 
rights, obligations, or interests of the 
other co-owners of the Seabrook 
Station.” See Little Bay’s Answer to 
NEP’s Intervention Petition, dated Jan. 
13, 1999, at 11, citing 63 Fed. Reg. at 
68,802. In our view, however. Little Bay 
is taking too literally the language of the 
Notice, which was intended only to 
indicate that the terms of the transfer on 
their face do not change rights, 
obligations or interests. We do not 
regard tbe Notice as (in effect) barring 
intervention by co-owners or as 
precluding all argument that the effects 
of the transfer may have adverse effects 
on co-owners’ interest. 

Little Bay maintains that NEP is under 
no risk whatever of suffering financial 
harm because, under the Joint 
Ownership Agreement, neither NEP nor 
any other co-owner can be held liable 
for Little Bay’s share of any expenses.^ 
According to Little Bay, that Agreement 
undermines NEP’s claim of heightened 
risk of liability for operating and 
decommissioning-fund expenses. We 
cannot agree with Little Bay that NEP 
has no legitimate concern whatsoever. 
The Commission itself has stated in a 
policy statement that, under “highly 
unusual situations,” it might hold co¬ 
owners financially liable for the share of 
such expenses attributable to a 
defaulting co-owner. See “Final Policy 
Statement on the Restructuring and 
Economic Deregulation of the Electric 
Utility Industry,” 62 Fed. Reg. 44,071, 
44,074, 44,077 (Aug. 19, 1997). ’ And 
the State of New Hampshire has 
apparently imposed similar joint and 
several liability on all Seabrook co¬ 
owners. See N.H. Senate Bill 140, signed 
by the Governor on June 11,1998. 

Under these circumstances, we cannot 
fairly find NEP’s concerns implausible 
or that its claims of potential injury are 
insufficient for a threshold showing of 
standing. 

B. Admissible Issues 

NEP proffers two issues for 
Commission consideration: (1) whether 
the Montaup-to-Little Bay license 

* See Little Bay’s Answer to NEP’s Intervention 
Petition, dated Jan. 13,1999, at 11 (“As set forth 
in the Seabrook Joint Ownership Agreement, the 
obligations of the joint owners are "several and not 
joint,” so NEPICO] cannot incur any liability from 
Little Bay as a result of this transaction”), citing 
Agreement for Joint Ownership, Construction and 
Operation of New Hampshire Nuclear Units (May 
1, 1973), f 6.1. 

The quoted language from our Policy Statement 
is currently the subject of a pending Request for 
Rulemaking (64 Fed. Reg. 432 (Jan. 5, 1999)) in 
which co-owners of another nuclear power reactor 
raise questions about the Commission’s views on 
joint liability. 

transfer application contains sufficient 
assurance of adequate decommissioning 
funding, and (2) whether the license 
transfer application likewise contains 
sufficient assurance of adequate funding 
for operations. We reject the first issue 
for failure to present a genuine issue of 
material fact or law, but we conclude 
that the second issue is admissible and 
requires a bearing. 

1. Financial Assurance regarding 
Satisfaction of Decommissioning 
Funding Obligation. On the facts and 
allegations of this case, we see no 
conceivable violation of our regulation, 
10 C.F.R. § 50.75, requiring licensees to 
show sufficient assurance of adequate 
decommissioning funding.*^ When Little 
Bay and Montaup filed their license 
transfer application in September 1998, 
they calculated an $11.8 million 
prepayment amount based on the 
assumption that the plant’s total 
decommissioning costs would total 
$489 million (in current dollars), and 
that, by 2026, the $11.8 million would 
grow into the $14.2 million (again, in 
current dollars) necessary to meet 
Montaup’s 2.9-percent share of 
Seabrook’s decommissioning costs. That 
assumption derived from the cost 
formula set forth in section 50.75(c), 
using NUREG-1307 (Rev. 7, Nov. 1997). 
Although the applicants’ calculations 
were based on then-current information 

*For this reason, we do not decide the question, 
raised by both Montaup and Little Bay, whether 
NEP’s decommissioning funding argument amounts 
in its entirety to an impermissible collateral attack 
on sections 50.75(c) and 50.75(e)(1). We wish to 
make clear, however, that a petitioner in an 
individual adjudication cannot challenge generic 
decisions made by the Commission in rulemakings. 
See, e.g.. Commonwealth of Massachusetts v. NRC, 
924 F.2d 311, 330 (D.C. Cir. 1991), cert, denied. 502 
U.S. 899 (1991). Accord, Curators of the University 
of Missouri, CLI-95-1, 41 NRC 71,170-71 (1995); 
American Nuclear Corp. (Revision of Orders to 
Modify Source Materials Licenses), CLI-86-23, 24 
NRC 704, 708-10 (1986); Philadelphia Elec. Co. 
(Peach Bottom Atomic Power Station, Units 2 and 
3), ALAB-216, 8 AEC 13, 21 n.33 (1974); Carolina 
Power S' Light Co. (Shearon Harris Nuclear Power 
Plant, Units 1 and 2), LBP-82-119A, 16 NRC 2069, 
2073 (1982). 

For example, no one would be free to argue in 
a license transfer case that site-specific conditions 
at a particular nuclear power reactor render 
unusable the generic projected costs calculated 
under our rule’s cost formula. In our 
decommissioning rulemakings, we deliberately 
decided to avoid a requirement for site-specific cost 
estimates to show financial assurance. See, e.g.. 
Final Rule, “General Requirements for 
Decommissioning Nuclear Facilities,” 53 Fed. Reg. 
24,018, 24,030-31 (June 27, 1988) (discussing 1988 
rule). Nor could anyone argue that prepayment is 
not an acceptable means of providing financial 
assurance for decommissioning. Our rules expressly 
say that it is. Subpart M allows participants to 
“petition that a Commission rule or regulation be 
waived” in particular cases upon a showing that 
because of “special circumstances * * • 

application of a rule or regulation would not serve 
the purpose for which it was adopted.” See 10 
C.F.R. 2.1329. 
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when submitted in September 1998, the 
Commission staff in December created 
an an alternate method for calculating 
expected costs of low-level waste 
disposal, with the result that the 
estimated decommissioning cost for 
plants of Seabrook’s t)rpe now can be 
decreased considerably, from $489 
million to $289 million.’ 

As a result of the recent revision, the 
$11.8 million committed by Montaup 
already exceeds, by a healthy margin, 
the minimum amount required to fully 
fund its 2.9-percent share of Seabrook’s 
decommissioning costs, as calculated 
under section 50.75(c) and the new 
decommissioning cost alternative—an 
amount of less than $8.4 million. This 
renders NEP’s concerns, including 
Seabrook’s allegedly high risk of early 
closure, inconsequential for oiur 
frnancial assurance determination. 

Montaup’s promise to prepay 
considerably more than the minimum 

’See NUREG 1307 at page 6, example 3 (Rev. 8, 
Dec. 1998). Despite the $200 million downward 
revision, the applicants have not sought to reduce 
Montaup’s prepayment amount. Sometimes, in 
response to site-specific circumstances, utilities 
prudently set aside more funds than the NRG 
requires. The NRG focuses its requirements on the 
amount of money required to reduce residual 
radioactivity to levels that permit release of the 
property (see 10 C.F.R. 50.2). However, release can 
also involve activities other than those falling 
within the NRG’s definition of 
“decommissioning”—activities such as removal 
and disposal of spent fuel or of non-radioactive 
structures and materials beyond what is necessary 
to reduce residual radioactivity to required levels 
(see 10 C.F.R. 70.75(c), footnote 1). The costs of 
these activities can amount to a large fraction of the 
NRC’s required funding figure. Moreover, 
decommissioning funding is also subject to 
regulation by agencies having jurisdiction over 
rates—agencies such as the Federal Energy 
Regulatory Commission and state Public Utilities 
Commissions, and these agencies can set funding 
requirements that are in addition to funding 
requirements set by the NRG (see 10 C.F.R. 
50.75(a)). 

■0 Since we find as a matter of law that the 
proposed payment by Little Bay provides adequate 
assurance for decommissioning, we need not reach 
the question whether NEP’s decommissioning 
funding issue would otherwise be admissible for 
litigation. However, we note that there is substantial 
doubt whether an argument based on a theoretical 
early shutdown of a facility is within the scope of 
this proceeding. There is nothing about the transfer 
to a new owner that changes the expected life span 
or cost of decommissioning a facility. As a general 
matter, license transfer proceedings are not the 
appropriate place for considering changes to 
requirements applicable to the facility and all its 
owners, as opposed to requirements directed at the 
proposed transferee. Indeed, if NEP’s premise were 
correct, it would be more appropriate to consider 
generically whether to impose a change in the 
decommissioning funding process for all owners of 
the plant. The financial nature of these issues does 
not necessarily make them relevant to the financial 
questions presented in this particular transfer 
proceeding. As with technical requirements for 
operation of the plant, the transferee takes the plant 
as it exists, including the projected costs and 
associated assumptions used to establish the 
amount of decommissioning funding required. 

amount currently prescribed by the NRC 
financial assurance formula leaves NEP 
without any plausible decommissioning 
funding grievance, and (particuleirly in 
view of Montaup’s minuscule share of 
the plant) gives us no reason to think 
that the public health and safety might 
in any respect be left unprotected. 
Prepayment is in fact the strongest and 
most reliable of the various 
decommissioning funding devices set 
out in section 50.75(e)(1). We conclude 
here, as a matter of law, that Montaup’s 
prepayment provides sufficient 
assurance for its share of 
decommissioning costs and that there 
exists no genuine issue of material fact 
or law necessitating a hearing on 
decommissioning funding assmance. 
See 10 C.F.R. 2.1306(b)(2)(iv). 

2. Financial Qualifications for 
Meeting Operating Expenses. NEP meets 
the requirements set out in Subpart M 
regarding the admissibility of the 
“operating expenses” issue. See 10 
C.F.R. §§ 2.1306, 2.1308. Its petition and 
reply clearly set out the claim that Little 
Bay will lack sufficient financial 
resomces to fulfill its obligations for 
operating expenses. NEP’s pleadings, 
and the applicants’ own vigorous 
responses, demonstrate that a genuine 
dispute exists regarding this issue. 
NEP’s argmnents are certainly relevant 
and material. Indeed, they go to the very 
heart of the question whether 
applicemts’ financial qualifications are 
adequate to pass statutory and 
regulatory muster. When promulgating 
Subpart M a few months ago, we 
expressly recognized that NRC review of 
license transfer applications “consists 
largely of assuring that the ultimately 
licensed entity has the capability to 
meet financial qualification and 
decommissioning funding aspects of 
NRC regulations.” See 63 FR at 66,724. 
NEP’s claims, in short, lie at the core of 
the NRC’s license transfer inquiry. 

The applicants argue that NEP’s 
proposed issue lacks the specificity and 
factual support demanded by NRC rules. 
Om recently-issued Subpart M, like its 
counterparts applicable to other types of 
Commission proceedings (e.g., 10 C.F.R. 
2.714), does not permit “the filing of a 
vague, unparticularized contention,” 
unsupported by affidavit, expert, or 
documentary support. Calvert Cliffs, 48 
NRC at 349. See 10 C.F.R. 2.1306. Nor 
does our practice permit “notice 
pleading,” with details to be filled in 
later. Instead, we require parties to come 
forward at the outset with sufficiently 
detailed grievances to allow the 
adjudicator to conclude that genuine 
disputes exist justifying a commitriient 
of adjudicatory resources to resolve 
them. See Yankee Atomic Electric Co 

(Yankee Nuclear Power Station), CLI- 
96-7, 43 NRC 235, 248 n.7 (1996). 

In our view, NEP’s initial pleadings in 
this case provide sufficient allegations 
and information to trigger further 
inquiry under Subpeirt M on the 
financial qualification issue. NEP 
maintains that Little Bay will prove 
incapable of meeting its financial 
obligations to Seabrook, and supports its 
view with ample references to the NRC 
decisions and other documents on 
which it intends to rely, with excerpts 
from filings by affiliates of Little Bay 
with the Secmities and Exchange 
Commission, and with two affidavits 
from a senior NEP corporate officer who 
is clearly familiar with the electricity 
market in New England. While 
applicants are correct that NEP bases 
much of its argument on speculation 
that future electric market conditions in 
New England and at Seabrook may 
preclude Little Bay from meeting its 
revenue projections, NEP rests its 
speculation on factual assertions 
regarding the current electricity market 
in New England, on proposed 
expansions in electricity production 
capacity in New England, on premature 
closme rate of nuclear plants in the 
region, and on Little Bay’s own financial 
condition. “Speculation” of some sort is 
unavoidable when the issue at stake 
concerns predictive judgments about an 
appliccmt’s future financial capabilities. 

Little Bay maintains that NEP 
impermissibly attacks NRC regulations 
when it contends that Little Bay is too 
thinly financed to meet its obligations to 
Seabrook. As NEP acknowledges, an 
NRC rule, 10 C.F.R. 50.33(f)(2), specifies 
what information a license applicant 
must submit to show its financial 
qualification for operating expenses, 
and Little Bay has submitted what the 
rule contemplates, a five-year cost-and- 
revenue projection. See NEP’s 
Intervention Petition at 2, 6, 7. NEP, 
however, argues that it will suffer harm 
despite Little Bay’s satisfaction of the 
methodological requirements of the 
regulation—both because current market 
conditions in New England vmdermine 
the effectiveness of section 50.33(f)(2) 
{id. at 2-3, 7-8) and because 
assumptions underlying applicants’ 
cost-and-revenue estimates are flawed 
(id. at 3, 7, 8). 

As we noted above (note 8), 
participants in individual adjudications 
are precluded from collaterally attacking 
our generic regulations. Little Bay asks 
us to reject NEP’s “operating expenses” 
argument as a collateral attack on 
section 50.33(f)(2). Little Bay essentially 
argues that the NRC in section 50.33 
found generically that five-year cost- 
and-revenue projections-suffice, without 
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more, to satisfy NRC financial 
qualification rules. Therefore, the 
argument goes, NEP’s demand for 
additional protection amounts to an 
impermissihle challenge to the 
adequacy of NRC rules. 

Little Bay’s argument founders on the 
text of the rule itself. Section 50.33(f)(2) 
nowhere declares that the proffering of 
five-year projections will, per se, prove 
adequate in any and all cases. To the 
contrary, the rule contains a “safety- 
valve” provision explicitly reserving the 
possibility that, in particular 
circumstances, and on a case-by-case 
basis, additional protections may be 
necessary. See 010 C.F.R. 50.33(f)(4) (to 
ensure adequate funds for safe 
operation, NRC may require “more 
detailed or additional information” if 
appropriate). As we detail below, NEP is 
entitled to argue that this case calls for 
additional finemcial qualification 
measures beyond five-year projections 
and that the applicants therefore have 
not met their burden under section 
50.33(f)(2) to satisfy Commission 
financial qualification requirements. 

The burden of proof under section 
50.33(f)(2) is to “demonstrate [that] the 
applicant possesses or has reasonable 
assmrance of obtaining the funds 
necessary to cover estimated operation 
costs for the period of the license.” In 
addition, section 50.33(f)(2) imposes 
certain filing requirements on the 
applicant—Qiat it submit operating cost 
estimates for the next five years and 
indicate the source of funds to cover 
these costs. Little Bay’s “collateral 
attack” argument conflates these two 
portions of section 50.33(f)(2) by 
assuming that the applicants have met 
their burden of proof merely by 
complying with the filing requirements. 
Although satisfaction of those 
requirements is necessary to the grant of 
a license transfer application, such 
satisfaction cannot be deemed always 
sufficient to satisfy the applicant’s 
burden of proof, else the I^C be 
irrevocably bound by applicants’ own 
estimates and left without authority to 
look behind them. 

Always in question under section 
50.33(f)(2) is whether the applicant’s 
cost and revenue estimates are 
reasonable. The adequacy of those 
estimates is challengeable (as here) by a 
petition for intervention under 10 C.F.R. 
2.1306 or by an NRC request for more 
detailed information. See 10 C.F.R. 
50.33(f)(4) (the Commission “may 
request an * * * entity * * * to submit 
additional or more detailed information 
respecting its financial arrangements 
and status of funds if [we] consider[] 
this information appropriate”). Accord 

10 C.F.R. Part 50, Appendix C, section 
IV. 

In sum, NEP does not claim that five- 
year cost-and-revenue projections are 
per se inadequate to meet financial 
qualification requirements—such a 
claim would be precluded as a collateral 
attack on NRC rules. Rather, NEP simply 
contends that, as NRC rules themselves 
contemplate, the circumstances of this 
particular transfer call for more detailed 
or extensive financial protection. We 
thus conclude that NEP’s petition for a 
hearing does not constitute an 
impermissible collateral attack on 
section 50.33(f)(2) but instead raises an 
admissible issue for a hearing under 
Subpart M. 

C. Scope of Proceeding 

For the reasons set forth above, we 
grant NEP’s intervention petition and 
hearing request. The scope of the 
hearing will be limited to the following 
issue: whether the Montaup-to-Little 
Bay license transfer application meets 
NRC rules for financial qualification 
regarding Seabrook’s operating expenses 
(10 C.F.R. 50.33(f)). Given the early 
stage of the proceeding and the 
existence of outstanding factual 
questions, however, we will hold in 
abeyance NEP’s alternative request for 
the imposition of conditions. 

Our grant of NEP’s hearing request by 
no means suggests that NEP necessarily 
will succeed in its challenge to the 
transfer application. It faces a 
formidable task in persuading us that 
factors peculiar to Seabrook call for 
modification or rejection of what NEP 
acknowledges are financial qualification 
plans of the type ordinarily found 
acceptable by the Commission. See, e.g., 
NEP’s Intervention Petition at 2. Some 
aspects of NEP’s position seem to us 
particularly troublesome. We will set 
out our concerns to guide the parties as 
they proceed to a hearing in this case. 

First, as a general matter, NEP cannot 
insist that applicants provide the 
impossible: absolutely certain 
predictions of future economic 
conditions. To be sure, safe operation of 
a nuclear plant requires adequate 
funding, but the potential safety impacts 
of a shortfall in funding are not so direct 
or immediate as the safety impacts of 
significant technical deficiencies. 
Generally speaking, then, the level of 
assurance the Commission finds it 
reasonable to require regarding a 
licensee’s ability to meet financial 
obligations is less than the extremely 
high assurance the Commission requires 
regarding the safety of reactor design, 
construction, and operation. The 
Commission will accept financial 
assuremces based on plausible 

assumptions and forecasts, even though 
the possibility is not insignificant that 
things will turn out less favorably than 
expected. Thus, the mere casting of 
doubt on some aspects of proposed 
funding plans is not by itself sufficient 
to defeat a finding of reasonable 
assurance. 

At the same time, though, funding 
plans that rely on assumptions seriously 
at odds with governing realities will not 
be deemed acceptable simply because 
their form matches plans described in 
the regulations. Relying on affidavits 
and various forms of financial data, NEP 
asserts that Little Bay’s cost-and- 
revenue estimates fail to provide the 
required assurance because they do not 
reflect a realistic outlook for Little Bay 
itself or for the nuclear power indust^ 
in New England. As in other cases [e.g.. 
River Bend, 40 NRC at 51-53), we 
cannot brush aside such economically- 
based safety concerns without giving the 
intervenor a chance to substantiate its 
concerns at a hearing, but we note that 
NEP’s arguments ultimately will prevail 
only if it can demonstrate relevant 
uncertainties significantly greater than 
those that usually cloud business 
outlooks. 

Finally, we cannot accede to NEP’s 
seeming view that Little Bay inherently 
cannot meet om financial qualification 
rules because its rates are not regulated 
by a state utilities commission. This 
view runs counter to the premise 
underlying the entire restructuring and 
economic deregulation of the electric 
utility industry, i.e., that the 
marketplace will replace cost-of-service 
ratemaking. In our view, imregulated 
electricity rates are not incompatible 
with maintaining sufficient financial 
resources to operate a nuclear power 
reactor. 

United filed its petition for a hearing 
seven days after the deadline for filing 
such petitions. Section 2.1308(b) of our 
Subpart M regulations provides that 
untimely intervention petitions may be 
granted if the petitioner proffers good 
cause for the tardiness of its filing. The 
regulation further provides that the 
Commission will consider both the 
availability? of other means by which 
petitioner’s interest could be protected 
or represented by other participants and 
the extent to which the admission of the 
late-filing petitioner would broaden the 
issues or delay final action on the 
license transfer application. 

As good cause. United claims it was 
under a misimpression that its 
intervention petition would be due 
thirty rather than twenty days after 

II. United’s Late-Filed Petition To 
Intervene 
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publication of the December 14th 
Federal Register notice. It further argues 
that its different recommendations as to 
remedy and its different view of the 
New England electricity market 
preclude NEP from effectively 
protecting or representing United’s 
interests. Finally, it asserts that its 
issues are ultimately the same as those 
already raised by NEP and that its 
seven-day tardiness will therefore not 
delay the ultimate resolution of the 
proceeding. 

We cannot agree that United’s failure 
to read carefully the governing 
procedural regulations constitutes good 
cause for accepting its late-filed 
petition. This failure appears especially 
egregious in light of the receipt by two 
senior corporate officials on December 
16th of faxes from NAESCO notifying 
United that it had until January 4th to 
seek intervention and a hearing. The 
faxes even provided a copy of the 
Federal Register Notice that set the 
filing deadline. See Attachment “A” to 
Montaup’s Answer to United’s 
Intervention Petition, dated Jan. 21, 
1999. United thus had both constructive 
notice (through the Federal Register 
Notice) and actual notice (through the 
two faxes) of the due date for its 
intervention petition. 

We likewise disagree that United’s 
participation would cause no delay in 
the resolution of this proceeding. United 
has offered an entirely new suggestion 
for relief. See p. 6, supra. Consequently, 
United’s participation would have the 
effect of broadening this proceeding. We 
also disagree that United’s interest 
cannot be protected or represented by 
another party. United’s interest as a co¬ 
owner of Seabrook are, by United’s own 
description, identical to those of its 
fellow co-owner NEP. This identity of 
interests is further reflected in the fact 
that, with the exception of the new 
suggestion for relief. United presents no 
merits arguments not already proffered 
by NEP. (Although United asserts in 
conclusory fashion that its view of the 
New England electricity market differs 
from NEP’s, its pleadings nowhere 
identify these alleged differences.) 

In analogous situations in the past, 
our hearing tribvmals have reguleirly 
rejected late-filed petitions submitted 
without good cause for the lateness and 
without strong countervailing reasons 
that override the lack of good cause. 
See, e.g.. Private Fuels Storage, L.L.C. 
(Independent Spent Fuel Storage 
Installation), LBP-98-7, 47 NRC 142, 
172-75 (1998) (collecting cases). We 
similarly reject United’s effort to enter 
this case late. United is free, however, 
to monitor the proceeding and to file a 
post-hearing amicus curiae brief at the 

same time the parties to the proceeding 
file their post-hearing submissions. See 
10 C.F.R. § 2.1322(c) (written “post¬ 
hearing statements of position’’ due 
twenty days after close of the oral 
hearing). 

III. NAESCO’s Status in This Proceeding 

NAESCO assumes a peculiar posture 
in this proceeding. It asserts, on the one 
hand, to be one of the applicants for the 
license transfer (as Seabrook’s licensed 
operator, it forwarded the Montaup-to- 
Little Bay license transfer application to 
the Commission) and therefore entitled 
to participate in this proceeding. Yet, on 
the other hand, it expressly claims 
neutrality regarding Little Bay’s 
financial qualifications, the adequacy of 
Montaup’s decommissioning funding 
assurance, the standing and interest of 
NEP, and the nature of any Subpart M 
proceedings; it even dissociates itself 
from the other two applicants. It is 
therefore difficult to understand what 
exactly NAESCO intends to contribute 
as a party to this proceeding. 

Although we are sympathetic to 
NAESCO’s apparently awkward 
situation of being caught in the middle 
of a disagreement among various of the 
owners of the plant it operates, 
NAESCO caimot have its cake and eat 
it too by claiming applicant status yet 
not supporting its own application. At 
most, its party status appears to be 
nominal. We therefore instruct NAESCO 
to inform us within seven calendar days 
of the date of this order whether it 
indeed supports the application which 
it has co-submitted. If it does, we will 
consider it an applicant with full rights 
to peirticipate in this proceeding. If not, 
we will not consider NAESCO a party. 
However, under the latter 
circumstances, NAESCO would still be 
free (like United) to submit a post- 
hearing amicus curiae brief. 

Procedural Matters 

I. Designation of Issues 

As noted above, the hearing will be 
limited to the following issue: whether 
the Montaup-to-Little Bay license 
transfer application meets NRC rules for 
financial qualification under 10 CFR 
§ 50.33(f). NEP should be prepared to 
offer pre-filed testimony and exhibits 
containing specific facts and/or expert 
opinions in support of its view that 
Little Bay’s five-year cost-and-revenue 
projections aue inadequate under NRC 
rules. All parties should keep their 
pleadings as short, and as focused on 
the admitted issue, as possible. 
Redundant, duplicative, unreliable'or 
irrelevant submissions are not 
acceptable and will be stricken from the 

record. See 10 CFR § 2.1320(a)(9). We 
also direct NEP to state explicitly what 
remedial measures (if any) it believes 
the Commission should take in addition 
to those specified in NEP’s intervention 
petition. 

II. Designation of Presiding Officer 

The Commission designates Judge 
Thomas S. Moore as the Presiding 
Officer in this license transfer 
proceeding under Subpart M. 

III. Notices of Appearance 

To the extent that they have not 
already done so, each counsel or 
representative for each party shall, not 
later than 4:30 p.m. on March 15,1999 
(within ten days from the issuance date 
of this order), file a notice of appearance 
complying with the requirements of 10 
CFR 2.713(b). In each such notice of 
appearance, tlie counsel or 
representative should specify his or her 
business address, telephone number, 
facsimile number, and Internet e-mail 
address. Any counsel or representative 
who has already entered an appearance 
but who has not provided one or more 
of these pieces of information should do 
so not later than the date and time 
specified above. 

IV. Filing Schedule 

If the parties unanimously agree to a 
non-oral hearing, they must file their 
joint motion for a “hearing consisting of 
written comments’’ no later than 4:30 
p.m. on March 22,1999, (i.e., within 
seventeen days of the date of this 
order).‘1 No later than that same date, 
the parties should complete any 
necessary negotiations on a protective 
order regarding the proprietary data 
which accompanied the license transfer 
request and should submit a joint 
protective order to the presiding officer. 
If the parties are imsuccessful in 
negotiating such an order, they should 
inform the presiding officer by that date 
and indicate any areas in which they 
were able to agree. We also direct the 
parties to confer promptly on whether 
their dispute might be settled amicably 
without conducting a hearing. 

All initial written statements of 
position and written direct testimony 
(with any supporting affidavits) must be 
filed no later than 4:30 p.m. on April 5, 
1999 (31 days from the issuance date of 
this order).‘2 All written responses to 

" See 10 CFR 2.1308(d)(2), providing for a fifteen- 
day filing period. However, here the fifteenth day 
falls on Saturday, March 20th, so the deadline is 
postponed until Monday, March 22nd, pursuant to 
10 CFR 2.1314(a). 

'2See 10 CFR 2.1309(a)(4), 2.1310(c), 2.1321(a), 
2.1322(a)(1), providing for filings within thirty days 

Continued 
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direct testimony, all rebuttal testimony 
(with any supporting affidavits) and all 
proposed questions directed to written 
direct testimony must be filed no later 
than 4:30 p.m. on April 26,1999 (52 
days from the issuance date of this 
order).All proposed questions 
directed to written rebuttal testimony 
must be submitted to the Presiding 
Officer no later than 4:30 p.m. on May 
5, 1999 (61 days from the issuance date 
of this order). 

Assuming that the parties do not 
unanimously seek a hearing consisting 
of written comments, the Presiding 
Officer will hold an oral hearing 
beginning at 9:30 a.m on May 20,1999 
(15 days from the submittal of rebuttal 
testimony and 76 days from the 
issuance date of this order), in the 
Hearing Room of the Commission’s 
Atomic Safety and Licensing Board, 
Room 3-B-45 of the Commission’s 
“Two White Flint” building, 11545 
Rockville Pike, Rockville, MD. The 
subject of the hearing will be the issue 
designated above. Any party submitting 
pre-filed direct testimony should make 
the sponsor of that testimony available 
for questioning at the hearing. Each 
party will be Plotted 30 minutes for its 
oral argument on the issues specified 
above and 15 minutes for any rebuttal 
argument it wishes to offer. See 10 CFR 
2.1309, 2.1310(a), 2.1322(b). The 
hearing will not include opportunities 
for cross-examination, although the 
Presiding Officer may question any 
witness proffered by any party. 

Finally, all written concluding 
statements of position must be filed no 
later than 4:30 p.m. on June 9,1999 (20 
days from the date of the oral hearing 
and 96 days from the issuance date of 
this order). See 10 C.F.R. 2.1322(c). The 
Commission expects to issue a final 
memorcmdum and order on the merits of 
this proceeding by August 13th, 65 days 
after the record closes. 

The Commission is confident that the 
proceeding can be resolved fairly and 
efficiently within the prescribed time 
schedule. If Judge Moore anticipates any 
delay in the schedule, he should 

of the issuance date of this order. However, here the 
thirtieth day falls on Sunday, April 4th, so the 
deadline is postponed until Monday, April 5th, 
pursuant to 10 CFR § 2.1314(a). 

•3 See 10 CFR 2.1309(a)(4), 2.1310(c), 2.1321(b), 
2.1322(a)(2)-(3), the last two of which regulations 
provide for filings within 20 days of the filing of 
initial written statements of position and written 
testimony with supporting affidavits. However, here 
the twentieth day falls on Sunday, April 25th, so 
the deadline is postponed until Monday, April 
26th, pursuant to 10 CFR § 2.1314(a). 

‘■•See 10 CFR 2.1309(a)(4), 2.1310(c), 2.1321(h), 
2.1322(a)(4). The seven-day filing period specified 
in the last two of these regulations is, pursuant to 
10 CFR § 2.1314(b), extended by two days, because 
the period includes a Saturday and Sunday. 

promptly notify the Commission of the 
reason for the delay and his anticipated 
new schedule. 

V. Participants in the Hearing and the 
Proceeding; Service List 

The three participants at the hearing 
will be: 
New England Power Company 
c/o Edward Berlin, Esq. 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, N.W. Suite 300 
Washington, DC 20007-5116 
phone: (202) 424-7504 
fax: (202) 424-7643 
e-mail: eberlin@swidlaw.com 
John F. Sherman, Esq. 
Associate General Counsel 
(508) 389-2971 and 
James S. Robinson 
Vice President and Director of 

Cieneration Investments 
(508) 389-2643 
New England Power Company 
25 Research Drive 
Westborough, Mass. 01582 
fax: (508) 389-2463 
e-mail: 
Little Bay Power Corporation 
c/o Geredd Charnoff, Esq. 
Shaw Pittman Potts & Trowbridge 
2300 N Street, N.W. 
Washington, DC 20037 
phone: (202) 663-8000 
fax: (202) 663-8007 
e-mail: 
Montaup Electric Company 
c/o Thomas G. Dignan, Jr., Esq. 
Ropes & Gray 
One International Place 
Boston, MA 02110-2624 
phone: (617) 951-7511 
fax: (617) 951-7050 
e-mail: TDIGNAN@ROPESGRAY.COM 

In addition, the following two entities 
are currently neither parties to this case 
nor participants in the hejiring but are 
nevertheless entitled to submit amicus 
curiae briefs in this proceeding, and 
should therefore be included on the 
service list for this proceeding: 
North Atlantic Energy Service 

Corporation 
c/o David A. Repka, Esq. 
Winston & Strawn 
1400 L Street, N.W. 
Washington, DC 20005 
phone: (202) 371-5726 
fax: (202 371-5950 
e-mail: drepka@winston.com 
Also: P.O. Box 300, Seabrook, NH 03874 
The United Illuminating Company 
c/o Barton Z. Cowan, Esq. 
Eckert Seamans Cherin & Mellott, LLC 
600 Grant Street, 44th Floor 
Pittsburgh, PA 15219 
phone: (412) 566-6029 

fax: (412) 566-6099 
e-mail: 
Also: c/o James F. Crowe 
157 Church Street 
P.O. Box 1564 
New Haven, CT 06506-0901 
fax: (203) 499-3664 
e-mail: 

Pursuant to 10 C.F.R. 2.1316(b)-(c), 
the NRC staff has indicated that it will 
not be a party to this proceeding. 
Notwithstanding this fact, the staff is 
still expected both to offer into evidence 
its Safety Evaluation Report (“SER”) 
and to proffer one or more sponsoring 
witnesses for that document. See 10 
C.F.R. 2.1316(b). 

VI. Service Requirements 

Although the parties have a number of 
options under 10 C.F.R. 2.1313(c) by 
which to serve their filings, the 
preferred method of filing in this 
proceeding is electronic {i.e., by e-mail). 
Electronic copies should be in 
WordPerfect format (in a version at least 
as recent as 6.0). Service will be 
considered timely if sent not later than 
11:59 p.m. of the due date under-our 
Subpart M rules. However, the 
Commission’s electronic filing system is 
not yet operational and will probably 
not be imtil October 1999. Therefore, 
until the system is operational, we will 
also require the parties to submit a 
single signed hard copy of any such 
filings *5 to the Rulemakings and 
Adjudications Branch, Office of the 
Secretary, U.S. Nuclear Regulatory 
Commission, 11555 Rockville Pike, 
Room 0-16-H-15, Rockville, MD 
20852. The fax number for this office is 
(301) 415-1101 and the e-mail address 
is secy@nrc.gov. 

Finally, we share Montaup’s 
confusion regarding the service list used 
during much of this proceeding. The 
service list should include only the 
entities specified in Section V above, 
together with the Office of the Secretary, 
the Presiding Officer, the Commission’s 
General Counsel—all of whom are listed 
in the service list attached to this 
order—and also any counsel who enter 
their appearances pmsuant to Section III 
above. To the extent that any of those 
wish service to be made upon people 
other than those listed above, they 
should notify the Commission’s Office 
of the Secretary and all others currently 
on the service list no later than 4:30 

’’We draw tlie attention to the difference 
between this requirement and that of Subpart G, 
which provides that any service whether by fax or 
e-mail on the Secretary should be followed with an 
original and two conforming copies of the service 
by regular mail in accordance with 10 C.F.R. 
2.708(d). 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Notices 12391 

p.m. on March 15,1999 (ten days of the 
issuance date of this order). 

Conclusion 

For all the reasons set forth above, 
NEP’s intervention petition and hearing 
request are granted and its alternative 
petition for summary relief is deferred. 
United’s untimely intervention petition 
is denied. The hearing process shall 
move forward under the terms set out 
above. 

It is so ordered. 

For the Commission.'* 
Dated at Rockville, Maryland, this 5th day 

of March, 1999. 

Annette L. Vietti-Cook, 

Secretary of the Commission. 

[FR Doc. 99-6112 Filed 3-11-99; 8:45 am] 

BILLING CODE 7590-01-P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 35-26987] 

Filings Under the Pubiic Utility Holding 
Company Act of 1935, as Amended 
(“Act”) 

March 5, 1999. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pmsuant to 
provisions of the Act and rules 
promulgated under the Act. All 
interested persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments is/are available for 
public inspection through the 
Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
March 30,1999, to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a 
copy on the relevant applicant(s) and/or 
declarants(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing should 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issues in the matter. 
After March 30,1999, the application(s) 

Commissioner McGaffigan would have 
preferred that the Commission, or a part thereof, be 
the presiding officer in this transfer proceeding. 

and/or declaration(s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 

Cinergy Corporation (70-9439) 

Notice of Proposal to Amend Director 
Retirement Plans and Issue Shares of 
Common Stock; Order Authorizing 
Proxy Solicitation. 

Cinergy Corporation, a registered 
holding company (“Cinergy”), 139 East 
Fourth Street, Cincinnati, Ohio 45202, 
has filed an application-declaration 
under sections 6(a), 7, 9(a), 10, and 12(e) 
of the Act and rules 54, 62 and 65. 

Cinergy proposes to: (1) amend its 
existing retirement plan (“Amended 
Plan”) to eliminate future accruals of 
benefits and provided for the conversion 
of currently accrued benefits to Cinergy 
common stock (“Common Stock”); (2) 
adopt a new retirement plan (“New 
Plan”) to supersede the Amended Plan; 
(3) solicit proxies to be voted in favor 
of the Amended Plan and New Plan at 
the annual shareholders meeting; and 
(4) issue up to 250,000 shares of 
Common Stock firom time to time 
through December 31, 2004. 

Specifically, Cinergy proposes to 
amend its existing retirement plan for 
directors, under which non-employee 
directors of Cinergy, its two principal 
public utility subsidiaries, Cincinnati 
Gas & Electric Company, an Ohio 
electric and gas utility, and PSI Energy, 
Inc., an Indiana electricity utility, and 
its service company subsidiary, Cinergy 
Services, Inc. have accrued benefits. 
Under the existing plan, benefits have 
been accrued based upon years of 
service and have been payable, upon 
retirement, in cash. Under the Amended 
Plan these benefits would, upon 
retirement, be payable in Common 
Stock. Cinergy also proposes to adopt a 
New Plan for current and future non¬ 
employee directors under which future 
accruals of retirement benefits will be 
paid entirely in shares of Common 
Stock. 

Cinergy requests authority to issue up 
to 250,000 shares of Common Stock 
under the Amended and New Plans 
from time to time through December 31, 
2004. Common Stock distributed under 
the Amended and New Plans may be 
newly issued or treasury shares or 
shares purchased on the open market. 

Cinergy seeks authorization to solicit 
proxies from holders of its outstanding 
shares of Common Stock to obtain their 
approval of the Amended and New Plan 
at the annual meeting of shareholders 
scheduled for April 21,1999. 

Cinergy requests that the effectiveness 
of the application-declaration with 
respect to the proxy solicitation be 

permitted to become effective 
immediately under rule 62(d). It appears 
to the Commission that the application- 
declaration, to the extent that it relates 
to the proposed solicitation of proxies, 
should be permitted to become effective 
immediately under rule 62(d). 

It is ordered, that the application- 
declaration, to the extent that it relates 
to the proposed solicitation of proxies, 
be permitted to become effective 
immediately, under rule 62 and subject 
to the terms and conditions prescribed 
in rule 24 under the Act. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 
Deputy Secretary. 

[FR Doc. 99-6085 Filed 3-11-99; 8:45 am] 
BILLING CODE 8010-01-M 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 35-26989] 

Filings Under the Public Utility Hoiding 
Company Act of 1935, as Amended 
(“Act”) 

March 5,1999. 
Notice is hereby given that the 

following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated under the Act. All 
interested persons are referred to the 
applications(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments is/are available for 
public inspection through the 
Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declmationls) 
should submit their views in writing by 
April 6, 1999, to the Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549, and serve a 
copy on the relevant applicant(s) and/or 
declarants(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing should 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After April 6,1999, the applicantion(s) 
and/or declaration(s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 
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American Electric Power Company, 
Inc. and Central and South West 
Corporation (70-9381) 

American Electric Power Company, 
Inc. (“AEP”), 1 Riverside Plaza, 
Colmnbus, Ohio 43215, and Central and 
South West Corporation (“CSW”), 1616 
Woodall Rodgers Freeway, Dallas, Texas 
75266, each a registered holding 
company (collectively, “Applicants”), 
have fil^ a joint application- 
declaration under sections 6(a), 7, 9(a), 
10,11, 12(b), 12(c), 13(b), 32 and 33 of 
the Act and rules 43, 45, 46, 53, 54, 83, 
87, 88, 90 and 91 under the Act. 

Summary of Proposal 

As described in more detail below, 
AEP proposes: (1) To acquire, by means 
of the merger described below, all of the 
issued emd outstanding common stock 
of CSW (“CSW Common Stock”) and, as 
a result of the acquisition of CSW 
Common Stock, acquire (a) all of the 
issued and outstanding common stock 
of CSW’s four direct electric utility 
subsidiary companies and (b) all of the 
issued and outstanding common stock 
of CSW’s nonutility subsidiaries; (2) to 
capitalize a special pmpose subsidiary 
and issue shares of AEP common stock 
(“AEP Common Stock”) to effect the 
proposed transactions; (3) to provide 
loans and guarantees to CSW’s 
nonutility subsidiaries; (4) that its 
service company subsidiary, American 
Electric Power Service Corporation 
(“AEP Service”) render services to 
AEP’s and CSW’s utility and nonutility 
subsidiaries; (5) to retain CSW as a 
subsidiary public utility holding 
company registered under section 5 of 
the Act for a period of not more than 
eight years following the proposed 
merger; and (6) to retain CSW’s 
nonutility businesses. 

AEP and Subsidiaries 

AEP, a New York corporation, was 
incorporated under the laws of the State 
of New York in 1906 and reorganized in 
1925. AEP is a registered public utility 
holding company that owns all of the 
outstanding shares of common stock of 
seven U.S. electric utility operating 
subsidiaries: Appalachian Power 
Company (“Appalachian Power”), 
Colmnbus Southern Power Compemy 
(“Columbus Southern Power”), Indiana 
Michigan Power Company (“Indiana 
Michigan Power”) Kentucky Power 
Company (“Kentucky Power”) 
Kingsport Power Compemy (“Kingsport 
Power”), Ohio Power Company (“Ohio 
Power”) and Wheeling Power Company 
(“Wheeling Power”). Most of the 
operating revenues of AEP and its 
subsidiaries are derived from sales of 

electricity. AEP also owns, either 
directly or indirectly, all of the common 
stock of fom material nonutility 
businesses—AEP Resomces, Inc. (“AEP 
Resomces”), AEP Resources Service 
Company “AEPRESCO”), AEP 
Communications, LLC (“AEP 
Communications”), and AEP Energy 
Services, Inc. (“AEP Energy 
Services”)—and ail of the common 
stock of two other businesses—AEP 
Generating Company (“AEP 
Generating”) and AEP Service. AEP 
indirectly owns 50% of the outstanding 
share capital of Yorkshire Electricity 
Group pic. 

AEP and its subsidiaries eire subject to 
regulation by the Commission under the 
Act. Certain of AEP’s subsidiaries are 
also subject to regulation by the Federal 
Energy Regulatory Commission 
(“FERC”) under Ae Federal Power Act 
(“FPA”) with respect to rates for 
interstate sale at wholesale and 
transmission of electric power, 
accoimting and other matters. 

AEP’s electric utility operating 
subsidiaries serve approximately three 
million customers in Indiana, Kentucky, 
Michigan, Ohio, Tennessee, Virginia 
and West Virginia. The generating and 
transmission facilities of these 
subsidiaries are physically 
intercomiected, and their operations are 
coordinated, as a single integrated 
electric utility system.^ Transmission 
networks are interconnected with 
extensive distribution facilities in the 
territories served. 

At December 31,1997, the U.S. 
subsidiaries of AEP had a total of 17,844 
employees. AEP itself has no 
employees. The seven electric utility 
operating subsidiaries of AEP are each 
described below: 

Appalachian Power, organized in Virginia 
in 1926, is engaged in the generation, sale, 
purchase, transmission and distribution of 
electric power to approximately 877,000 
customers in the southwestern portion of 
Virginia and southern West Virginia. 
Appalachian Power also supplies electric 
power at wholesale to other electric utility 
companies and municipalities in those states 
and in Tennessee. Appalachian Power’s retail 
rates and certain other matters are subject to 
regulation by the West Virginia Public 
Service Commission (“West Virginia 
Commission”) and the State Corporation 
Commission of Virginia. 

Colubus Southern Power, organized in 
Ohio in 1937 (the earliest direct predecessor 
company having been organized in 1883), is 
engaged in the generation, sale, purchase, 
transmission and distribution of electric 
power to approximately 621,000 customers 

' The Commission has found that the AEP system 
is a single integrated electric utility system. See 
American Elec. Power Co., Inc., HCAR No. 20633 
(July 21, 1978). 

in central and southern Ohio. Columbus 
Southern Power also supplies electric power 
at_wholesale to other electric utilities and to 
municipally owned distribution systems 
within its service area. Columbus Southern 
Power’s retail rates and certain other matters 
are subject to regulation by the Public 
Utilities Commission of Ohio (“Ohio 
Commission”). 

Indiana Michigan Power, organized in 
Indiana in 1925, is engaged in the generation, 
sale, purchase, transmission and distribution 
of electric power to approximately 549,000 
customers in northern and eastern Indiana 
and southwestern Michigan. Indiana 
Michigan Power also supplies electric power 
at wholesale to other electric utility 
companies, rural electric cooperatives and 
municipalities. Indiana Michigan Power’s 
retail rates and certain other matters are 
subject to regulation by the Indiana Utility 
Regulatory Commission and the Michigan 
Public Service Commission. Indiana 
Michigan Power also is subject to regulation 
by the Nuclear Regulatory Commission 
(“NRC”) under the Atomic Energy Act of 
1954, as amended (“Atomic Energy Act”) 
with respect to the operation of its nuclear 
generation plant. 

Kentucky Power, organized in Kentucky in 
1919, is engaged in the generation, sale, 
purchase, transmission and distribution of 
electric power to approximately 168,000 
customers in eastern Kentucky. Kentucky 
Power also supplies electric power at 
wholesale to other utilities and 
municipalities in Kentucky. Kentucky 
Power’s retail rates and certain other matters 
are subject to regulation by the Kentucky 
Public Service Commission. 

Kingsport Power, organized in Virginia in 
1917, provides electric service to 
approximately 43,000 customers in Kingsport 
and eight neighboring conununities in. 
northeastern Tennessee. Kingsport Power’s 
retail rates and certain other matters are 
subject to regulation by the Tennessee 
Regulatory Authority. 

Ohio Power, organized in Ohio in 1907 and 
reincorporated in 1924, is engaged in the 
generation, sale, purchase, transmission and 
distribution of electric power to 
approximately 679,000 customers in the 
northwestern, east central, eastern and 
southern sections of Ohio. Ohio Power also 
supplies electric power at wholesale to other 
electric utility companies and municipalities. 
Ohio Power’s retail rates and certain other 
matters are subject to regulation by the Ohio 
Commission. 

Wheeling Power, organized in West 
Virginia in 1883 and reincorporated in 1911, 
provides electric service to approximately 
42,000 customers in northern West Virginia. 
Wheeling Power owns no generating 
facilities. It purchases electric power 
distributed to its customers from Ohio Power. 
The principal industries served by Wheeling 
Power include chemicals, coal mining and 
primary metal products. Wheeling Power’s 
retail rates and certain other matters are 
subject to regulation by the West Virginia 
Commission. 

AEP Generating was organized in 
Ohio in 1982 as an electric generating 
company. AEP Generating sells power at 
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wholesale to Indiana Michigan Power 
and Kentucky Power, as well as to 
Virginia Electric and Power Company, 
an unaffiliated public utility. AEP 
Generating has no employees. 

AEP Service provides, at cost, 
accounting, administrative, information 
systems, engineering, financial, legal, 
maintenance and other services to the 
AEP companies. The executive officers 
of AEP and its public utility subsidiaries 
are all employees of AEP Service. 

AEP engages in nonutility businesses 
primarily through AEP Resources, 
AEPRESCO, AEP Communications, and 
AEP Energy Services, each of which is 
described below: 

AEP Resources’ primary business is 
development of, and investment in, 
“exempt wholesale generators” (as 
defined in section 32 of the Act, 
“EWGs”), “foreign utility companies” 
(as defined in section 33 of the Act, 
“FUCOs”), qualifying cogeneration 
facilities and other energy-related 
domestic and international investment 
opportunities and projects. 

AEPRESCO offers engineering, 
construction, project management and 
other consulting services for projects 
involving transmission, distribution or 
generation of electric power both 
domestically and internationally. 

AEP Communications was formed in 
1997 to pursue opportunities in the 
telecommunications field. AEP 
Communications operates a fiber optic 
line that nms through Kentucky, Ohio, 
Virginia and West Virginia. 

AEP Energy Services is authorized to 
engage in energy-related activities, 
including marketing electricity, gas and 
other energy commodities. AEP Energy 
Services is an energy-related company 
as defined in rule 58 under the Act. 

AEP Common Stock is listed on the 
New York Stock Exchange (“NYSE”). As 
of August 31,1998, there were 
190,915,648 shares of AEP Common 
Stock outstanding. AEP’s consolidated 
operating revenues for the twelve 
months ended June 30,1998, after 
eliminating intercompany transactions, 
were $8,195,575,000. Consolidated 
assets of AEP and its subsidiaries as of 
June 30,1998, were approximately 
$17.8 billion, consisting of $11.6 billion 
in net electric utility property, plant and 
equipment and $6.2 billion in other 
corporate assets. 

CSW and Subsidiaries 

CSW, incorporated under the laws of 
Delaware in 1925, owns all of the 
common stock of four U.S. electric 
utility operating subsidiaries: Central 
Power and Light Company (“CP&L”), 
Public Service Company of Oklahoma 
(“PSO”), Southwestern Electric Power 

Company (“SWEPCO”) and West Texas 
Utilities Company (“WTU”). CSW also 
owns all of the common stock of Central 
and South West Services, Inc. (“CSW 
Services”), CSW Energy, Inc. (“CSW 
Energy”), CSW International, Inc. 
(“CSW International”), CSW Energy 
Services, Inc. (“CSW Energy Services”), 
C3 Communications, Inc. (“C3 
Communications”), CSW Credit, Inc. 
(“CSW Credit”) and EnerShop, Inc. 
(“EnerShop”). In addition, CSW owns 
80% of the outstanding shares of 
common stock of CSW Leasing, Inc. 
(“CSW Leasing”). 

CSW’s four electric utility 
subsidiaries are public utility 
companies engaged in generating, 
purchasing, transmitting, distributing 
and selling electricity. The generating, 
transmission and distribution facilities 
of these subsidiaries are physically 
interconnected, and their operations are 
coordinated, as a single integrated 
electric utility system.^ CSW’s U.S. 
electric utility operating subsidiaries 
serve approximately 1.7 million 
customers in portions of Texas, 
Oklahoma, Louisiana and Arkansas. 
These companies serve a mix of 
residential, commercial and diversified 
industrial customers. 

CSW and its subsidiaries are subject 
to regulation by the Commission under 
the Act. Certain of CSW’s subsidiaries 
are also subject to regulation by the 
FERC under the FPA with respect to 
rates for interstate sale at wholesale and 
transmission of electric power, 
accounting and other matters and 
construction and operation of 
hydroelectric projects. 

At December 31,1997, the U.S. 
subsidiaries of CSW had 7,254 
employees. CSW itself has no 
employees. The four electric utility 
operating subsidiaries of CSW are 
described below: 

CP&L, organized in Texas in 1945, is 
engaged in the generation, sale, purchase, 
transmission and distribution of electric 
power to approximately 628,000 customers 
in portions of south Texas. CP&L also 
supplies electric power at wholesale to other 
electric utility companies and municipalities. 
The Public Utility Commission of Texas 
(“Texas Commission”) has original 
jurisdiction over retail rates in the 
unincorporated areas of the state and 
appellate jurisdiction over retail rates in the 
incorporated areas served by CP&L. CP&L is 
also subject to regulation by the NRC under 
the Atomic Energy Act with respect to the 
operation of its ownership interest in a 
nuclear generating plant. 

2 See Central and South West Corp., HCAR No. 
22439 (April 1,1982) (terminating a Section 
11(b)(1) hearing and upholding a 1945 
determination by the Commission that CSW 
comprises one integrated public utility system). 

PSO, organized in Oklahoma in 1913, is 
engaged in the generation, sale, purchase, 
transmission and distribution of electric 
power to approximately 481,000 customers 
in portions of eastern and southwestern 
Oklahoma. PSO also supplies electric power 
at wholesale to other electric utility 
companies and municipalities. PSO is subject 
to the jurisdiction of the Corporation 
Commission of the State of Oklahoma with 
respect to retail rates. 

SWEPCO, organized in Delaware in 1912, 
is engaged in the generation, sale, purchase, 
transmission and distribution of electric 
power to approximately 416,000 customers * 
in portions of northeastern Texas, 
northwestern Louisiana and western 
Arkansas. SWEPCO also supplies electric 
power at wholesale to other electric utility 
companies and municipalities. SWEPCO is 
subject to the jurisdiction of the Arkansas 
Public Service Commission and the 
Louisiana Public Service Commission with 
respect to retail rates. In addition, the Texas 
Commission has original jurisdiction over 
retail rates in the unincorporated areas and 
appellate jurisdiction over retail rates in the 
incorporated areas served by SWEPCO in 
Texas. 

WTU, organized in Texas in 1927, is 
engaged in the generation, sale, purchase, 
transmission and distribution of electric 
power to approximately 187,000 customers 
in portions of central west Texas. WTU also 
supplies electric power at wholesale to other 
electric utility companies and municipalities. 
The Texas Commission has original 
jurisdiction over retail rates in the 
unincorporated areas and appellate 
jurisdiction over retail rates in the 
incorporated areas served by WTU. 

CSW Services performs, at cost, 
various accounting, engineering, tax, 
legal, financial, electronic data 
processing, centralized economic 
dispatching of electric power and other 
services for the CSW companies, 
primarily for CSW’s U.S.electric utility 
subsidiaries. After the Merger, services 
performed by CSW Services will be 
performed by AEP Service. 

CSW’s material nonutility businesses 
cure conducted through CSW Energy, 
CSW International, CSW Energy 
Services, C3 Communications, CSW 
Credit, EnerShop and CSW Leasing, 
each of which is described below: 

CSW Energy develops, owns and 
operates independent power production 
and cogeneration facilities within the 
United States. Currently, CSW Energy 
has ownership interests in seven 
projects, six in operation and one in 
development. 

CSW International engages in 
international activities, including 
developing, acquiring, financing and 
owning EWGs and FUCOs, either alone 
or with local or other partners. 

CSW Energy Services, an energy- 
related company under the Act, was 
formed to compete in restructvired 
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electric utility markets and serves as an 
energy service provider to wholesale 
and retail customers. It also engages in 
the business of marketing, selling, and 
leasing to certain consumers throughout 
the United States certain electric 
vehicles and retrofit kits subject to 
limitations imposed by the Commission. 

C3 Communications has two main 
lines of business. C3 Communications’ 
Utility Automation Division specializes 
in providing automated meter reading 
and related services to investor owned 
mimicipal and cooperative electric 
utilities. C3 Communications also offers 
systems to aggregate meter data from a 
variety of technologies and vendor 
products that span multiple 
communication mode infrastructures 
including broadband, wireless network, 
power line carrier and telephony-based 
systems. C3 Communications is an 
“exempt telecommunication company” 
under section 34 of the Act. 

CSW Credit was originally formed to 
purchase, without recourse, accounts 
receivable from the CSW electric utility 
subsidiaries to reduce working capital 
requirements.3 Because CSW Credit’s 
capital structure is more highly 
leveraged than that of the CSW electric 
utility subsidiaries, CSW’s overall cost 
of capital is lower. Subsequent to its 
formation, DSW Credit’s business has 
expanded to include the purchase, 
without recourse, of accounts receivable 
from certain nonaffiliated parties subject 
to limitations imposed by the 
Commission.'* 

EnerShop, an energy-related company 
under the Act, provides energy services 
to commercial, industrial, institutional 
and governmental customers in Texas. 

CSW Leasing is a joint venture with 
err Group/Capital Equipment 
Financing. It was formed to invest in 
leveraged leases for the purpose of 
managing the CSW system’s tax 
liability.^ 

CSW Common Stock is listed on the 
NYSE. As of August 31,1998, there 
were 212,461,876 shares of CSW 
Common Stock outstanding. CSW’s 
consolidated operating revenues for the 
twelve months ended June 30,1998, 
after eliminating intercompany 
transactions, were approximately $5.4 
billion. Consolidated assets of CSW and 
its subsidiaries as of June 30,1998 were 
approximately $13.8 billion, consisting 
of $8.4 billion in net electric utility 
property, plant emd equipment and $5.4 
billion in other corporate assets. 

3 See HCAR No. 24157 (July 31, 1986). 
♦ See HCAR No. 25138 (August 30.1990); HCAR 

No. 25696 (December 8,1992); HCAR No. 25720 
(December 20, 1992); HCAR No. 26627 (December 
13, 1996); HCAR No. 26684 (March 11, 1997). 

5 See HCAR No. 23578 (January 22,1985). 

The Proposed Merger 

An Agreement and Plan of Merger, 
dated as of December 21,1997 (“Merger 
Agreement”) among AEP, CSW and 
Augusta Acquisition Corporation, a 
wholly owned subsidiary that AEP has 
incorporated under Delaware law 
(“Merger Sub”), provides for a 
combination of AEP and CSW in which 
Merger Sub will be merged with and 
into CSW (“Merger”), with CSW as the 
surviving corporation. 

Merger Sub was organized solely for 
the purpose of the Merger and has not 
conducted any activities other than in 
connection with the Merger. Merger Sub 
has no subsidiaries. Under the Merger 
Agreement, each share of common stock 
of Merger Sub, par value $0.01 per 
share, to be issued to AEP and 
outstanding immediately before the 
consummation of the Merger will be 
converted into one share of CSW 
Common Stock, upon consummation of 
the Merger. Thus, the sole purpose for 
Merger Sub is to serve as an acquisition 
subsidiary of AEP for purposes of 
effecting the Merger. AEP requests 
authority to acquire the common stock 
of Merger Sub in order to effect the 
proposed Merger. 

AEP also requests authority to issue 
shares of AEP Common Stock to 
consummate the Merger. Each share of 
CSW Common Stock (other than shares 
of CSW Common Stock owned by AEP, 
Merger Sub or any other direct or 
indirect subsidiary of AEP, as well as 
sheures of CSW Common Stock that are 
owned by CSW or any direct or indirect 
subsidiary of CSW, in each case not 
held on behalf of third parties) issued 
and outstemding immediately prior to 
the effective date of the Merger will be 
converted into the right to receive, and 
become exchangeable for, 0.60 shares of 
AEP Common Stock. The former holders 
of CSW Common Stock will own 
approximately 40% of the outstanding 
shares of AEP Common Stock after the 
Merger. Each outstanding share of AEP 
Common Stock will be unchanged as a 
result of the Merger. Applicants state 
that the Merger is expected to have no 
effect on the outstanding public debt 
and preferred securities of CSW and the 
respective subsidiaries of AEP and 
CSW, which are described in the 
application. 

After the Merger, CSW will be a 
wholly owned subsidiary of AEP. 
Therefore, Applicants request that CSW 
survive as a holding company 
interposed between AEP and the CSW 
electric utility subsidiaries, as well as a 
portion of the other subsidiaries it 
currently owns, for a period of up to 
eight years following the closing of the 

Merger. AEP’s utility and nonutility 
subsidiaries would remain subsidiaries 
of AEP. CSW’s utility and nonutility 
subsidiaries would become indirect 
subsidiaries of AEP, other than CSW 
Services, which would be merged into 
AEP Service, and CSW Credit, which 
would be held directly by AEP. AEP, 
CSW and each of their subsidiaries after 
the Merger are referred to collectively as 
the “Combined Company.” 

The Board of Directors of the 
Combined Company immediately 
following the Merger will be composed 
of 15 members and will be reconstituted 
to include all the then-current board 
members of AEP, the current Chairman 
of CSW, and four additional outside 
directors of CSW to be nominated by 
AEP. The headquarters of the Combined 
Company will be located in Columbus, 
Ohio. 

Related Proposals 

Intrasystem Financings; CSW Money 
Pool. In order to maximize the 
efficiencies resulting from the Merger, 
Applicants seek authority for the 
Combined Company to reorganize, 
consolidate and, where necessary, 
restate certain of the intrasystem 
financing and other authorizations 
previously issued by the Commission to 
each of AEP, CSW, and their respective 
subsidiaries, as discussed in more detail 
below. 

Currently, the CSW system uses short¬ 
term debt, primarily commercial paper, 
to meet working capital requirements 
and other interim capital needs. In 
addition, to improve efficiency, CSW 
has established a system money pool 
(“CSW Money Pool”) to coordinate 
short-term borrowings for CSW, its 
electric utility subsidiary companies 
and CSW Services, as set forth in prior 
Commission orders.® AEP has no 
equivalent to the CSW Money Pool. 
Applicants request authority, effective 
upon consummation of the Merger, for 
the Combined Company to continue the 
Money Pool and to manage and fund it 
consistent with all the terms and 
conditions of the CSW Money Pool 
Orders, and all previous orders of this 
Commission relating to the Money Pool, 
subject to the following: (1) CSW’s 
$2,500,000,000 short-term borrowing 
authorization will transfer to the 
Combined Company and Combined 
Company’s short-term borrowing limit 
shall be increased from $500,000,000 to 
$4,675,000,000 (consisting of (a) 
$2,500,000,000 authorized for CSW, (b) 

® See e.g. Central and South West Corp., HCAR 
No. 26697 (March 28, 1997); Central and South 
West Corp., HCAR No. 26854 (April 3, 1998) (“CSW 
Money Pool Orders”). 
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$2,135,000,000 authorized for AEP and 
AEP’s utility subsidiaries, and (c) 
$40,000,000 for AEP Service); (2) the 
Combined Company and AEP’s utility 
subsidiaries will be added as 
participants to the Money Pool and 
permitted to issue short-term debt up to 
the amounts specified in Commission 
order dated May 4, 1998 (HCAR No. 
26867); and (3) AEP Service will be 
added as a participant to the Money 
Pool, although its borrowings would be 
exempt under rule 52(b). Applicants 
request that following the Merger, both 
the Combined Company and CSW (for a 
transitional period) will have in 
aggregate the authority that CSW has 
with respect to the orders referenced 
above. 

CSW Credit purchases, without 
recourse, the accounts receivable of 
CSW’s U.S. electric utility subsidiary 
companies and certain nonaffiliated 
utility companies. The sale of accounts 
receivable provides CSW’s U.S. electric 
utility subsidiary companies with cash 
immediately, resulting in reduced 
working capital needs and revenue 
requirements. In addition, because CSW 
Credit’s capital structure is more highly 
leveraged than that of CSW’s U.S. 
electric utility subsidiaries and due to 
CSW Credit’s higher short-term debt 
ratings, CSW’s overall cost of capital is 
lower. CSW Credit issues commercial 
paper to meet its financing needs. 
Applicants request approval, effective 
upon consummation of the Merger, for 
the Combined Company to acquire 
directly, and for CSW to transfer to the 
Combined Company, the business of 
CSW Credit through; (l) the merger of 
CSW Credit with a subsidiary of the 
Combined Company to be formed, if 
appropriate, (2) the distribution or 
payment as a dividend of the common 
stock of CSW Credit from CSW to the 
Combined Company, or (3) the 
acquisition of the assets or common 
stock of CSW Credit by a subsidiary of 
the Combined Company to be formed, if 
appropriate. Applicants request that, 
upon the acquisition of the business of 
CSW Credit by the Combined Company, 
the resulting company (“New Credit”) 
succeed to all of the authority of CSW 
Credit as set forth in prior Commission 
orders.^ 

Financing for CSW and Its Subsidiaries 

Applicants request authorization for 
CSW and CSW’s nonutility subsidiaries 
to borrow or obtain guarantees from 
AEP under the same terms and 
conditions as CSW and the nonutility 
subsidiaries of CSW are currently 

’’ See supra notes 3 and 4. 

authorized by Commission orders 
described below. 

CSW has supported the financing and 
other activities of its subsidiaries 
through obtaining Commission approval 
to issue and guarantee certain 
indebtedness. After the Merger it may be 
more efficient or commercially 
necessary for the Combined Company to 
support certain of the financing 
arrangements and business activity 
previously supported by CSW. 
Applicants request approval for the 
Combined Company, upon 
consummation of the Merger, to support 
those financing and other activities 
presently supported by CSW, including 
the issuance and guaranteeing of 
indebtedness, under certain orders of 
the Commission.® It is Applicants’ 
intention that, following the Merger, 
both the Combined Company and CSW 
will simultaneously have in aggregate 
the authority that CSW currently has 
with respect to those orders. The 
Combined Company does not seek to 
increase this authority. 

Acquisition, Consolidation and 
Reorganization of non utility Businesses. 

Certain of the nonutility businesses of 
CSW (each, a “CSW Nonutility 
Business”) conduct activities that are 
substantially equivalent to the activities 
of one or more nonutility subsidiaries of 
AEP (each, an “AEP Nonutility 
Business”). Applicants request 
approval, as deemed appropriate by 
management, for the Combined 
Company to acquire directly or 
indirectly, and for CSW to transfer to 
the Combined Company, CSW 
Nonutility Businesses through: (1) 
merger or one or more CSW Nonutility 
Businesses with one or more wholly 
owned nonutility subsidiaries (either 
presently existing and performing 
substantially equivalent activities or to 
be formed, if appropriate) of the 
Combined Company (each, a 
“Combined Nonutility Business”), (2) 
the distribution or payment as a 
dividend of the common stock of one or 
more CSW Nonutility Businesses from 

® Specifically, Applicants proposed that the 
authority of CSW as stated in the following 
Commission orders be vested in both CSW and the 
Combined Company: (i) Central and South West 
Corp., HCAR No. 26910 (August 24. 1998); (ii) 
Central and South West Corp., HCAR No. 26767 
(October 21,1997); (iii) Central and South West 
Corp., HCAR No. 26766 (Oct. 21,1997); (iv) Central 
and South West Corp., HCAR No. 26762 (Sept. 30, 
1997); and (v) Central and South West Corp., HCAR 
No. 26522 (May 29, 1996). In addition, the 
Applicants propose that the guarantee authority of 
CSW as stated in Central and South West Corp., 
HCAR No. 26811 (December 301,1997) be vested in 
both CSW and the Combined Company and that all 
other authority of CSW as stated in that order _be 
vested in the Combined Company. 

CSW to the Combined Company, or (3) 
the acquisition of the assets or common 
stock of one or more CSW Nonutility 
Businesses by one or more Combined 
Nonutility Businesses. Applicants 
request approval, if management deems 
appropriate, to consolidate each CSW 
Nonutility Business with its 
corresponding AEP Nonutility Business 
into a single Combined Nonutility 
Business directly or indirectly owned by 
the Combined Company. Applicants 
request approval for the Combined 
Company to transfer to CSW, and CSW 
to acquire, any AEP Nonutility Business 
or to consolidate any AEP Nonutility 
Businesses with and into any like CSW 
Nonutility Business consistent with the 
principles and authority noted above. 
Applicants request that upon 
consolidation, each resulting Combined 
Nonutility Business succeed to all of the 
authority of each corresponding CSW 
Nonutility Business and AEP Nonutility 
Business, respectively, as set forth in the 
applicable Commission orders. 

Merger of CSW Services Into AEP 
Service; Amended Service Agreements 

Applicants request approval, effective 
upon consummation of the Merger, to 
merge CSW Services with and into AEP 
Service. Applicants also request that, 
upon the merger of CSW Services into 
AEP Service, AEP Service succeed to 
certain of the authority of CSW Services 
as set forth in various Commission 
orders and that these activities with 
respect to CSW Services include AEP 
Service.® 

Under service agreements with each 
of the subsidiary companies of AEP, 
AEP Service provides various technical, 
engineering, accounting, administrative, 
financial, purchasing, computing, 
managerial, operational and legal 
services to each of the AEP subsidiary 
companies. Under the service 
agreements, these services are provided 
at cost. Similarly, under service 
agreements with each of the subsidiary 
companies of CSW, CSW Services 
provides various technical, engineering, 
accounting, administrative, financial, 
purchasing, computing, managerial, 
operational and legal services to each of 

3 Specifically, Applicants request that AEP 
Service succeed to the authority of CSW Services 
as stated in: (i) Central Power and Light Co., HCAR 
No. 26931 (October 21, 1998); (ii) Central and South 
West Services, Inc., HCAR No. 26898 (July 21, 
1998); (iii) Central and South West Services, Inc., 
HCAR No. 26795 (December 11.1997); and (iv) 
Central Power and Light Corp., HCAR No. 26771 
(October 31,1997). Applicants, further request that 
the activities with respect to CSW Services 
authorized in these orders include AEP Service, and 
where applicable, the utility operating companies 
and the service territories of the Combined 
Company’s system. 
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the CSW subsidiary companies. Under 
the service agreements, these services 
are provided at cost. 

Upon consummation of the Merger, 
CSW Services would be merged with 
AEP Service, and AEP Service would be 
the surviving service company for the 
Combined Company. Applicants intend 
that AEP Service would enter into an 
amended service agreement with AEP’s 
subsidiary companies and CSW’s 
subsidiary companies. Under the 
amended service agreement, AEP 
Service would provide the services 
previously provided by the two service 
companies, CSW Services and AEP 
Service. 

Under the terms of the amended 
service agreement, AEP service will 
render to the subsidiary companies of 
the Combined Company, at cost, various 
technical, engineering, accounting, 
administrative, financial, purchasing, 
computing, managerial, operational and 
legal services. AEP Service will account 
for, allocate and charge its costs of the 
serves provided on a full cost 
reimbursement basis under a work order 
system consistent with the Uniform 
System of Accounts for Mutual and 
Subsidiary Service Companies. Costs 
incvured in connection with services 
performed for a specific subsidiary 
company will be billed 100% to that 
subsidiary company. Costs incurred in 
connection with services performed for 
two or more subsidiary companies will 
be allocated in accordance with various 
allocation factors. Indirect costs 
incurred by AEP Service which are not 
directly allocable to one or more 
subsidiary companies will be allocated 
and billed in proportion to how either 
direct salaries or total costs are billed to 
the subsidiary companies depending on 
the nature of the indirect costs 
themselves. The time AEP Service 
employees spend working for each 
subsidiary will be billed to and paid by 
the applicable subsidiary on a monthly 
basis, based upon time records. Each 
subsidiary company will maintain 
separate finemcial records and detailed 
supporting records. Applicants request 
that the Commission approve the 
amended service agreement between 
AEP Service and the subsidiary 
companies of the Combined Company 
and the related allocation factors. 

Investment in EWGs and FUCOs 

By orders dated April 27,1998 (HCAR 
No. 26864) and May 10,1996 (HCAR 
No. 26516) (collectively, “AEP EWG/ 
FUCO Orders”), the Commission 
authorized AEP to issue and sell 
securities up to 100% of its 

consolidated retained earnings 
(approximately $1,645,000,000 at June 
30, 1998 (for investment in EWGs and 
FUCOs through AEP Resources. By 
order dated Janueiry 24,1997 (HCAR No. 
26653) (“CSW EWG/FUCO Order”), the 
Commission authorized CSW to issue 
and sell securities in an amount up to 
100% of its consolidated retained 
earnings (approximately $1,732,000,000 
at June 30,1998) for investment in 
EWGs and FUCOs through CSW Energy 
and CSW International. Applicants 
proposed that the CSW EWG/FUCO 
Order terminate upon consummation of 
the Merger and that the authority of the 
Combined Company to issue and sell 
securities in an amount up to 100% of 
its consolidated retained earnings for 
investment in EWGs and FUCOs be the 
same as that provided by the AEP EWG/ 
FUCO Orders, except that for purposes 
of determining the amount of 
consolidated retained earnings as 
contemplated by the AEP EWG/FUCO 
Orders, “consolidated retained 
earnings;’ will consist of the 
consolidated retained earnings of the 
Combined Company. 

Effect of Merger on Certain Stock-Based 
Benefit Plans 

By order dated November 27,1996 
(HCAR No. 26616), the Commission 
confirmed previous authority and 
authorized CSW to offer, through 
December 31, 2001,10,000,000 shares of 
CSW Common Stock under its Dividend 
Reinvestment and Stock Purchase Plan 
(“CSW Dividend Plan”), of which 
approximately 2,000,000 remain 
unissued. By order dated August 13, 
1996 (HCAR No. 26553) (“AEP 
Dividend Plan Order”) the Commission 
confirmed previous authority and 
authorized AEP to offer, through 
December 31, 2000, 54,000,000 shares of 
AEP Common Stock under its Dividend 
Reinvestment and Direct Stock Pmchase 
Plan (“AEP Dividend Plan”). Applicants 
request that, as soon as practicable upon 
consummation of the Merger, (1) the 
authority of the CSW Dividend Plan be 
terminated, and (2) the Combined 
Company be authorized to issue 
55,200,000 shares of AEP Common 
Stock through December 31, 2000 under 
the AEP Dividend Plan consistent 
otherwise with all the terms and 
conditions set forth in the AEP 
Dividend Plan Order. 

By order dated November 21,1995 
(HCAR No. 26413) (“CSW Thrift Plan 
Order”), the Commission confirmed 
previous authority and authorized CSW 
to issue and sell a total of 5,000,000 
shares of CSW Common Stock to the 

trustee of the Central and South West 
Thrift Plan (“CSW Thrift Plan”), of 
which approximately 4,400,000 remain 
unissued. By order dated December 1, 
1997 (HCAR No. 26786) (“AEP Savings 
Plan Order”), the Commission 
confirmed previous authority and 
authorized AEP to sell, through 
December 31, 2001, 8,800,000 shares of 
AEP Common Stock to the trustee of the 
American Electric Power System 
Employees Savings Plan (“AEP Saving 
Plan”). Applicants request that, upon 
consummation of the Merger, (1) 
authority of CSW to issue shares of CSW 
Common Stock to the CSW Thrift Plan 
be terminated, and (2) the Combined 
Company be authorized to issue 
11,440,000 shares of AEP Common 
Stock through December 31, 2001 in 
connection with the AEP Savings Plan 
and the CSW Thrift Plan, for a 
transitional period, consistent otherwise 
with all the terms and conditions of the 
AEP Savings Plan Order and the CSW 
Thrift Plan Order, respectively. 

By order dated April 7,1992 (HCAR 
No. 25511) (“CSW Incentive Plan 
Order”), the Commission authorized 
CSW to adopt the Central and South 
West Corporation 1992 Long Term 
Incentive Plem (“CSW Incentive Plan”) 
under which certain key employees 
would be eligible, through December 31, 
2001, to receive certain performance 
and equity-based awards including (a) 
stock options, (b) stock appreciation 
rights, (c) performance units, (d) 
phantom stock, and (e) restricted shares 
of common stock. Applicants request 
that, upon consummation of the Merger, 
the Combined Company succeed to the 
authority of CSW to permit it (1) to 
honor the awards granted by CSW prior 
to the consummation of the Merger, (2) 
to administer the plan (subject to any 
necessary shareholder or regulatory 
approval) on a Combined Company 
basis and grant any remaining awards, 
and (3) to reserve and issue sufficient 
shares of AEP Common Stock under 
subparagraphs (1) and (2) above in 
connection with the CSW Incentive Plan 
consistent otherwise with all the terms 
and conditions. 

For the Commission, by the Division of 
Investment Management under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 99-6129 Filed 3-11-99; 8:45 am] 
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SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 35-26988] 

Filings Under the Public Utility Holding 
Company Act of 1935, as Amended 
(“Act”) 

March 5,1999. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated under the Act. All 
interested persons are referred to the 
applicationsCs) and/or deelaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments is/are available for 
public inspection through the 
Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
March 30,1999, to the Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549, and serve a 
copy on the relevant applicants) and/or 
declarants) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing should 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After March 30,1999, the application(s) 
and/or declaration{s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 

Ohio Power Company (70-6373) 

Ohio Power Company (“Ohio 
Power”), 301 Cleveland Avenue, S.W., 
Canton, Ohio 44702, an electric utility 
subsidiary of American Electric Power 
Company, Inc., a registered holding 
company, has filed a post-effective 
amendment under sections 6(a), 7, 9(a), 
10, and 12(d) of the Act and rules 44 
and 54 under the Act. 

By order dated November 26,1979 
(HCAR No. 21308), Ohio Power was 
authorized to transfer to, and 
subsequently reacquire firom, the Ohio 
Air Quality Development Authority 
(“Authority”) certain pollution control 
facilities at its cardinal and Muskingum 
River Generating Stations (“Project”) 
under an installment sale agreement 
(“Agreement”) between Ohio Power and 
the Authority. On November 28,1979, 
the Authority issued $50 million of 
State of Ohio Air Quality Development 

Revenue Bonds, Series A (“Series A 
Bonds”) to provide funds to reimburse 
Ohio Power for a portion of the cost of 
construction of the Project. 

By supplemental order dated August 
11, 1989 (HCAR No. 24938), Ohio Power 
was authorized to refund the Series A 
Bonds. On August 23,1989, the 
Authority issued $50 million of air 
quality development revenue refunding 
bonds. Series B (“Series B Bonds”) to 
provide funds for the refunding of the 
Series A Bonds. 

Ohio Power now proposes to enter 
into arrangements for the refunding of 
the Series B Bonds. Under the 
Agreement, Ohio Power may request the 
Authority to issue and sell additional air 
quality development revenue bonds in 
an aggregate principal amount of up to 
$50 million (“Series C Bonds”) to 
provide funds for the refunding of the 
Series B Bonds prior to their stated 
matmity. The Series B Bonds may be 
redeemed beginning August 1,1999 at 
a redemption price of 102%. 

In addition, Ohio Power proposes to 
issue or enter into arrangements for the 
issuance of an instrument, such as a 
letter of credit, bond insurance or surety 
bond, for the credit enhancement for the 
Series C Bonds. 

It is stated that Ohio Power will not 
urge, without further order of the 
commission, the issuance by the 
Authority of any Series C Bond; (a) if 
the stated maturity of the Series C Bond 
is more than forty (40) years; (b) if the 
fixed rate of interest exceeds 8% per 
annum or the initial rate of interest by 
any fluctuating rate exceeds 8%; (c) if 
the discount fi’om the initial public 
offering price exceeds 5% of the 
principal amount; or (d) if the initial 
public offering price is less than 95% of 
the principal amount of the Series C 
Bonds. 

Jersey Central Power & Light Company 
(70-9399) 

Jersey Central Power & Light 
Company, 2800 Pottsville Pike, Reading, 
Pennsylvania 19605 (“JCP&L”), a 
subsidiary of GPU, Inc. (“GPU”), a 
registered holding company, 300 
Madison Avenue, Morristown, New 
Jersey 07962, has filed an application 
under sections 9(a) and 10 of the Act 
and rule 54 under the Act. 

JCP&L proposes to organize a special 
purpose business trust (“JCP&L Capital 
Trust”), which will issue and sell from 
time to time in one or more series 
through December 31, 2000 up to $200 
million aggregate liquidation value of 
preferred trust securities (“Preferred 
Trust Securities”). JCP&L will initially 
capitalize JCP&L Capital Trust through 
the piuchase of JCP&L Capital Ti ust’s 

common trust securities (“Common 
Trust Securities”), which JCP&L Capital 
Trust will issue to JCP&L in amounts 
that in the aggregate will equal up to 
$6.2 million. The sole purpose of JCP&L 
Capital Trust will be to issue and sell 
the Preferred Trust Securities to 
investors and to lend to JCP&L the net 
proceeds of the sale, together with the 
proceeds of tlie sale to JCP&L of the 
Common Trust Securities, through the 
purchase of JCP&L’s subordinated 
debentures (“Subordinated 
Debentmes”). 

Tbe interest payments by JCP&L on 
the Subordinated Debentures will 
constitute JCP&L Capital Trust’s only 
income, and JCP&L Capital Trust will 
use that income to pay distributions on 
the Preferred Trust Securities. The 
distribution rates, payment dates, 
redemption and other similar provisions 
of eacb series of Preferred Trust 
Securities will be identical to the 
interest rates, payment dates, 
redemption and other provisions of the 
Subordinated Debentures issued by 
JCP&L to borrow the proceeds of that 
series. The Subordinated Debentures 
will have an initial term of up to 49 
years. 

In the event of any voluntary or 
involuntary dissolution or winding up 
of JCP&L Capital Tru.=t, the holders of 
Preferred Trust Securities will be 
entitled to receive out of the assets of 
JCP&L Capital Trust, after satisfaction of 
liabilities to creditors and before any 
distribution of assets is made to JCP&L, 
the sum of their stated liquidation 
preference and all accumulated and 
unpaid distributions to the date of 
payment. All assets of JCP&L Capital 
Trust remaining after payment of the 
liquidation distribution to the holders of 
Preferred Trust Securities will be 
distributed to JCP&L. 

JCP&L will issue guarantees 
(“Guaranties”) on a limited basis with 
respect to certain amounts that may be 
payable on the Preferred Trust 
Securities by JCP&L Capital Trust. These 
include the payment of distributions on 
the Preferred Trust Securities, the 
redemption price for any redemption of 
the Preferred Trust Securities, the 
aggregate liquidation preference on the 
Preferred Trust Securities, and certain 
additioncd amounts that may be payable 
related to the Preferred Trust Secmities. 

JCP&L assets that the issuance of the 
Subordinated Debentures and the 
Guaranties to JCP&L Capital Trust will 
be exempt from the declaration 
requirements of the Act under rules 
45(b)(1) and 52 under the Act. In 
addition, JCP&L states that the issuance 
and sale of the Preferred Trust 
Securities will be exempt from the 
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declaration requirements of the Act 
under rule 52. JCP&L expects to use the 
net proceeds of the borrowings 
evidenced by the Subordinated 
Debentures for the redemption of 
outstanding senior securities under 
optional redemption provisions, for the 
repayment of outstanding short-term 
debt, for construction purposes, and for 
other general corporate purposes. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 
Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 99-6130 Filed 3-11-99; 8:45 am] 
BILLING CODE 8010-01-M 

SOCIAL SECURITY ADMINISTRATION 

Agency Information Collection 
Activities: Proposed Request and 
Comment Request 

In compliance with Public Law 104- 
13, the Paperwork Reduction Act of 
1995, SSA is providing notice of its 
information collections that require 
submission to the Office of Management 
and Budget (OMB). SSA is soliciting 
comments on the accuracy of the 
agency’s burden estimate; the need for 
the information: its practical utility; 
ways to enhance its quality, utility and 
clarity; and on w^ays to minimize burden 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

I. The Information Collections Listed 
Below Will be Submitted to OMB 
Within 60 Days From the Date of This 
Notice 

Therefore, comments and 
recommendations regarding the 
information collections would be most 
useful if received by the Agency within 
60 days from the date of this 
publication. Comments should be 
directed to the SSA Reports Clearance 
Officer at the address listed at the end 
of the notices. You can obtain a copy of 
the collection instruments by calling the 
SSA Reports Clearance Officer on (410) 
965-4145, or by writing to him. 

1. Request for Hearing—0960-0269. 
The information collected on Form HA- 
501 is used by the Social Security 
Administration (SSA) to process a 
request for hearing on an unfavorable 
determination of entitlement or 
eligibility to benefits administered by 
SSA. The respondents are individuals 
whose claims for benefits are denied 
and who request a hearing on the 
denial. 

Number of Respondents: 554,100. 
Frequency of Response: 1. 

Average Burden Per Response: 10 
minutes. 

Estimated Average Burden: 92,350 
hours. 

2. Petition to Obtain Approval of a 
Fee for Representing a Claimant Before 
the Social Security Administration— 
0960-0104. Form SSA-1560 is used by 
SSA if the representative files a fee 
petition to obtain approval of a fee for 
representing a claimant. The 
representative must file either a fee 
petition or a fee agreement with SSA in 
order to charge for representing a 
claimant in proceedings before the 
Agency. The information is reviewed by 
SSA to determine a reasonable fee for 
the representative’s services. The 
respondents are attorneys and other 
persons representing Social Security 
claimants. 

Number of Respondents: 34,624. 
Frequency of Response: 1. 
Average Burden Per Response: 30 

minutes. 
Estimated Average Burden: 17,312 

hours. 
3. Letter to Landlord Requesting 

Rental Information—0960-0454. Form 
SSA-L5061 is used by SSA to provide 
a nationally uniform vehicle for 
collecting information from landlords in 
making a rental subsidy determination 
in the Supplemental Security Income 
(SSI) Program. The responses are used 
in deciding whether income limits are 
met. The respondents are landlords who 
provide subsidized rental arrangements 
to SSI applicants and recipients. 

Number of Respondents: 49,000. 
Frequency of Response: 1. 
Average Burden Per Response: 10 

minutes. 
Estimated Average Burden: 8,167 

hours. 
4. State Contribution Return—0960- 

0041. SSA uses the information on Form 
SSA-3961 to identify and account for 
all contributions owed and paid, under 
section 218 of the Social Security Act. 
The data is used to balance each deposit 
made by a State and to allocate the 
deposited contributions by specific 
liability. The form is ultimately used to 
provide audit statements to State 
agencies and to perform trust fund 
accounting. The respondents are State 
Social Security agencies (one agency in 
each state, Puerto Rico, and the Virgin 
Islands) and each of approximately 65 
interstate instrumentalities. 

Number of Respondents: 10,000. 
Frequency of Response: 1. 
Average Burden Per Response: 3 

minutes. 
Estimated Average Burden: 500 hours. 
5. Farm Arrangement Questionnaire— 

0960-0064. SSA needs the information 
collected on Form SSA-7157-F4 to 

determine if farm rental income may be 
considered self-employment income for 
Social Security coverage purposes. The 
respondents are individuals alleging 
self-employment income from renting 
land for farming activities. 

Number of Respondents: 38,000. 
Frequency of Response: 1. 
Average Burden Per Response: 30 

minutes. 
Estimated Average Burden: 19,000 

hours. 

II. The Information Collections Listed 
Below Have Been Submitted to OMB for 
Clearance 

Written comments and 
recommendations on the information 
collections would be most useful if 
received within 30 days from the date 
of this publication. Comments should be 
directed to the SSA Reports Clearance 
Officer and the OMB Desk Officer at the 
addresses listed at the end of the 
notices. A copy of the OMB clearance 
packages can be obtained by calling the 
SSA Reports Clearance Officer on (410) 
965-4145, or by writing to him. 

1. Inquiry To File an SSI Child’s 
Application—0960-0557. The 
information collected on Form SSRO-3- 
293 (formerly SSA-293) is used by SSA 
to document the earliest possible filing 
date and to determine potential 
eligibility for SSI child’s benefits. The 
respondents are individuals, such as 
hospital social workers, who inquire 
about SSI eligibility for low birth weight 
babies. 

Number of Respondents: 2,100. 
Frequency of Response: 1. 
Average Burden Per Response: 3 

minutes. 
Estimated Average Burden: 105 hours. 
2. Request for Workers’ 

Compensation/Public Disability 
Information—0960-0098. Form SSA- 
1709 is used by SSA to request and/or 
verify information about worker’s 
compensation or public disability 
benefits given to Social Security 
disability insurance benefit recipients so 
that their monthly benefit adjustments 
are properly made. The respondents are 
State and local governments and/or 
businesses that administer workers’ 
compensation or other disability 
benefits. 

Number of Respondents: 140,000. 
Frequency of Response: 1. 
Average Burden Per Response: 15 

minutes. 
Estimated Average Burden: 35,000 

hours. 
3. Individuals Who Inquire About SSI 

Eligibility for Themselves—0960-0140. 
Form SSA-3462 is completed by SSA 
persoimel, via telephone or personal 
interview and is used to determine 
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potential eligibility for SSI benefits. The 
respondents are individuals who 
inquire about SSI eligibility for 
themselves or someone else. 

Number of Respondents: 2,134,100. 
Frequency of Response: 1. 
Average Burden Per Response: 5 

minutes. 
Estimated Average Burden: 177,842 

hours. 
4. State Mental Institution Policy 

Review—0960-0110. The information 
collected on form SSA-9584 is used by 
SSA to determine whether an 
institution’s policies and practices 
conform with SSA’s regulations in the 
use of benefits, and whether the 
institution is performing other duties 
and responsibilities required of a 
representative payee. The information 
also provides the basis for conducting 
the actual onsite review and is used in 
the preparation of the subsequent report 
of findings and recommendations which 
are provided to the institution. The 
respondents are State mental 
institutions which serve as 
representative payees for Social Security 
beneficiaries. 

Number of Respondents: 183. 
Frequency of Response: 1. 
Average Burden Per Response: 60 

minutes. 
Estimated Average Burden: 183 hours. 

(SSA Address) 

Social Security Administration, 
DCF AM, Attn; Frederick W. 
Brickenkamp, 6401 Security Blvd., 1- 
A-21 Operations Bldg., Baltimore, 
MD 21235 

(OMB Address) 

Office of Management and Budget, 
OIRA, Attn: Lori Schack, New 
Executive Office Building, Room 
10230, 725 17th St., NW, Washington, 
D.C.20503 

Dated: March 5,1999. 

Frederick W. Brickenkamp, 
Reports Clearance Officer, Social Security 
Administration. 

[FR Doc. 99-5978 Filed 3-11 99; 8:45 am] 

BILLING CODE 4190-29-P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Notice of Intent To Request Renewal 
From the Office of Management and 
Budget (OMB) of Current Public 
Collections of Information 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq. the FAA invites public 
comment on 4 currently approved 
public information collections which 
will be submitted to OMB for renewal. 

DATES: Comments must be received on 
or before May 11,1999. 

ADDRESSES: Comments on any of these 
collections may he mailed or delivered 
to the FAA at the following address: Ms. 
Judith Street, Room 612, Federal 
Aviation Administration, Standards and 
Information Division, APF-100, 800 
Independence Ave., SW., Washington, 
DC 20591. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Judith Street at the above address or on 
(202)267-9895. 

SUPPLEMENTARY INFORMATION: The FAA 
solicits comments on any of the current 
collections of information in order to 
evaluate the necessity of the collection; 
the accuracy of the agency’s estimate of 
the burden, the quality, utility, and 
clarity of the information to be 
collected, and possible ways to 
minimize the burden of the collection. 
Following are short synopses of the 4 
currently approved public information 
collection activities, which will be 
submitted to OMB for review and 
renewal; 

1. 2120-0024, Dealer’s Aircraft 
Registration Certificate Application, AC 
Form 8050-5. The collection of 
information is an application for a 
Dealer’s Aircraft Registration Certificate 
which, under 49 U.S.C. 1405, may be 
issued to a person engaged in 
manufacturing, distributing, or selling 
aircraft. Information received enables 
the Civil Aviation Registry to determine 
eligibility of applicant to receive 
Dealer’s Certificate and issue same to 
correct name and address. The 
respondents are an estimated 1300 
individuals or companies engaged in 
manufacturing, distributing or selling 
aircraft who want to fly those aircraft 
with a dealer’s certificate instead of 
registering them permanently in his/her 
name. The estimated annual burden is 
1000 hours. 

2. 2120-0063, Airport Operating 
Certificate, FAA Form 5280-1. To 
operate an airport servicing air carriers, 
an airport must obtain an maintain an 
Airport Operating Certificate. The 
application initiates the certification 
process including airport inspection and 
documentation of safe airport operations 
and equipment. The certification 
remains valid if safety standards are 
maintained as verified by inspections. 
The respondents are an estimated 650 
state or local governments. The 

estimated annual burden is 175,000 
homs. 

3. 2120-0595, Federal Aviation 
Administration Acquisition 
Management System (FAAAMS). This 
acquisition system provides for more 
timely and cost-effective acquisitions of 
goods, services, and property needed to 
carry out the aviation safety duties and 
powers of the FAA. This acquisition 
system is needed to address the vmique 
needs of the agency and to allow the 
agency to move quickly amd efficiently 
to implement new technology. The 
respondents are those contractors of 
goods, services, and property desiring to 
do business with the FAA. The 
estimated number of respondents is 
3500 contractors. The estimated burden 
is 350,000 annually. 

4. 2120-0633, Exemptions for Air 
Taxi and Commuter Air Carrier 
Operations. This collection is used to (1) 
expedite the Department’s issuance of 
operating authority for small charter air 
carriers, (2) protect the competitive 
interests of these carriers, and (3) relieve 
the safety concerns of the traveling 
public with regard to the operations of 
these carriers. The respondents are an 
estimated 2100 air taxi operators and 
commuter air carriers (that are air taxis 
that offer scheduled passenger service.). 
It is estimated that the biu-den hours are 
about 1000 hours annually. 

Issued in Washington, DC on March 8, 
1999. 

Steve Hopkins, 
Manager, Standards and Information 
Division, APF-100. 

[FR Doc. 99-6142 Filed 3-11-99; 8:45 am] 
BILLING CODE 4910-13-M 

DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

[FHWA Docket No. FHWA-98-4498; FHWA- 
95-5] 

Comprehensive Truck Size and Weight 
Study; Avaiiability of Volume III, 
Scenario Analysis 

agency: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Notice: extension of comment 
period. 

SUMMARY: The FHWA is announcing the 
extension of the period for public 
comment on draft Volume III, Scenario 
Analysis, of the Comprehensive Truck 
Size and Weight (TS&W) Study. The 
original date for closing the comment 
period was March 16, as published in 
the January 15,1999, Federal Register 
(64 FR 2699). This extension is in 
response to requests for additional time 
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to submit comments. The FHWA 
believes that an additional 30 days will 
permit interested persons reasonable 
time to provide meaningful conunents. 

Volume III describes the analytical 
framework used to evaluate a set of 
alternative TS&W scenarios selected for 
review by the DOT. The impacts of five 
different scenarios have been assessed 
and compared to the status quo. The 
results of DOT’S analysis are presented 
in Volume III. Those who have already 
submitted comments may supplement 
them. 
OATES: Comments must be received by 
April 15,1999, in order to be considered 
for inclusion in the final draft of 
Volume in. 
ADDRESSES: Your signed, written 
comments must refer to the docket 
nmnber appearing at the top of this 
document and you must submit the 
comments to the Docket Clerk, U.S. 
DOT Dockets, Room PL-401, 400 
Seventh Street, SW., Washington, D.C. 
20590-0091. All comments received 
will be available for examination at the 
above address between 9 a.m. emd 5 
p.m., e.t., Monday through Friday, 
except Federal holidays. Those desiring 
notification of receipt of comments must 
include a self-addressed stamped 
envelope or postcard. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Regina McElroy, Office of 
Transportation Policy Studies, HPTS, 
(202) 366-9216, or Mr. Charles E. 
Medalen, Office of the Chief Counsel, 
HCC-20, (202) 366-1354, FHWA, 400 
Seventh Street, SW., Washington, D. C. 
20590-0001. Office hours are from 7:45 
a.m. to 4:15 p.m., e.t., Monday through 
Friday, except Federal holidays. 
SUPPLEMENTARY INFORMATION: 

Electronic Access 

Internet users can access all 
comments received by the U.S. DOT 
Dockets, Room PL—401, by using the 
universal resource locator (URL): 
http://dms.dot.gov. It is available 24 
hours each day, 365 days each year. 
Please follow the instructions online for 
more information emd help. 

An electronic copy of this docrunent 
may be downloaded using a modem and 
suitable communications software from 
the Government Printing Office’s 
Electronic Bulletin Board Service at 
(202) 512-1661. Internet users may 
reach the Federal Register’s home page 
at: http://www.nara.gov/fedreg and the 
Government Printing Office’s database 
at: http://www.access.gpo.gov/nara. 

Availability of Copy 

A copy of draft Volume III may be 
obtained by contacting Ms. April 

McCrory, Office of Transportation 
Policy Studies, HPTS, facsimile: (202) 
366-7696. It is also available on the 
FHWA home page at the following 
Internet address: http://www.fhwa.dot/ 
reports/tswstudy. 

Authority: 23 U.S.C. 315; 49 U.S.C. 301, 
302, and 305; 49 CFR 1.48. 

Issued on: March 8,1999. 
Gloria J. Jeff, 

Deputy Administrator. 
[FR Doc. 99-6153 Filed 3-11-99; 8:45 am] 

BILLING CODE 4910-22-P 

DEPARTMENT OF TRANSPORTATION 

Federal Transit Administration 

Environmentai Impact Statement: 
Transportation Improvements Within 
the Riverview Corridor Study Area in 
the City of Saint Paul, Minnesota 

AGENCY: Federal Transit Administration, 
DOT. 
ACTION: Notice of intent to prepare an 
Environmental Impact Statement. 

SUMMARY: The Federal Transit 
Administration (FTA) is issuing this 
notice to advise interested agencies and 
the public that FTA and Ramsey Coimty 
Regional Railroad Authority (RCRRA) 
intend to study and evaluate alternative 
transportation system changes in the 
Riverview Corridor study area in the 
City of Saint Paul, Minnesota, in an 
Environmental Impact Statement. 
DATES: Public scoping interviews with 
key community stakeholders were held 
in November and December, 1998, and 
January and February, 1999, to receive 
information on the scope, alternatives 
and transportation problems in the 
corridor. Interagency and public scoping 
and information meetings will be held 
on March 25,1999, from 10 a.m. to 
12:00 p.m., and from 5:00 p.m. to 8:00 
p.m., respectively. The locations of both 
meetings are wheelchair-accessible. 
Sign language interpreters for the 
hearing impaired can be arranged with 
advance notice of seven business days. 
Please contact the RCRRA office (651- 
266-2762) for further information and 
for directions to the meeting locations. 

Scoping Interviews with 60 
stakeholders were held as follows: 
November 1998: 

November 24-25,1998 
December 1998: 

December 7-8,1998 
December 21-22, 1998 

January 1999: 
January 4-28, 1999 

Februcuy 1999: 
February 8-12,1999 

Interagency Scoping Meeting will be 
held at the following location: 
Thursday, March 25,1999, from 10:00 
a.m. to 12:00 p.m.. West Seventh 
Community Center, Gymnasium, 265 
Oneida Street, St. Paul, MN 55102. 

Public Scoping Meeting will be held 
at the following location: Thursday, 
March 25, 1999, from 5:00 p.m. to 8:00 
p.m.. West Seventh Street Recreation 
Center, Gymnasium, 265 Oneida Street, 
St. Paul, MN 55102. 
ADDRESSES: Written comments on the 
scope of analysis and impacts to be 
considered should be sent by April 24, 
1999 to: Ms. Kathryn DeSpiegelaere, 
Director, Ramsey County Regional 
Railroad Authority, Suite 665 RCGC 
West, 50 West Kellogg Boulevard, Saint 
Paul, MN 55102. 
FOR FURTHER INFORMATION CONTACT: h4r. 

Paul Fish, Director, Planning & Program 
Development, FTA Region 5, 200 West 
Adams Street, Suite 2410, Chicago, IL 
60606, Telephone: (312) 353-2789. 
SUPPLEMENTARY INFORMATION: RCRRA, in 
consultation with the Metropolitan 
Council and the Minnesota Department 
of Transportation, has decided to 
conduct a Major Investment Study (MIS) 
to assist local decision-meiking, even 
though the separate MIS requirement 
was eliminated by the Transportation 
Equity Act for the 21st Century (TEA- 
21) legislation. The transportation 
improvements are being defined in the 
MIS for the study area. The MIS 
includes the NEPA scoping process, the 
identification and evaluation of multi¬ 
modal transportation facility and/or 
service alternatives, and, if appropriate 
the selection of a preferred design 
concept and scope in the study area. 
Subsequently, alternative transportation 
facility alignments and designs that are 
consistent with the selected concept and 
scope may be addressed in an EIS for 
the study area. It is important to note 
that a final decision to prepare an EIS 
has not been made at this time. This 
decision will be made at the end of the 
Major Investment Study and will 
depend upon the nature of the selected 
concept and its expected impacts. 

I. Scoping 

The public scoping process was 
initiated by the Ramsey County 
Regional Railroad Authority on 
November 24,1998, based upon 
approximately 60 interviews with 
individuals representing the local 
residential commimities, businesses and 
other interests within the study area. 
This process was continued through 
February 1999. Additional meetings 
have been scheduled to ensme that all 
interested parties in the corridor and the 
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adjacent community are provided an 
opportunity to participate in the process 
of determining the scope of the study. 

Two scoping meetings will be held at 
different hours on the same day to 
facilitate attendance by interested 
agencies and the general public. An 
interagency scoping meeting will be 
held on March 25,1999, from 10:00 am 
to 12:00 p.m. at the West Seventh 
Commimity Center, and a general public 
scoping meeting will be held on March 
25 from 5:00 p.m. to 8:00 p.m. at the 
same location. FTA and RCRRA invite 
all interested individuals, organizations, 
and federal, state, and local public 
agencies to participate in the scoping 
process defining the cdternatives to be 
evaluated in the MIS and identifying 
any significant social, economic or 
environmental issues related to the 
alternatives. 

FTA and RCRRA invite interested 
individuals, organizations, and public 
agencies to participate in the scoping 
process by attending the scoping 
meetings and participating in 
establishing the purpose, alternatives, 
time frame, and analysis approach, as 
well as an active public involvement 
program. The public is invited to 
comment on the public involvement 
approach, the alternatives to be 
addressed, the modes and technologies 
to be evaluated, the aligiunents and 
termination points to be considered, the 
environmental, social, and economic 
issues related to the alternatives, and 
the evaluation approach to be used to 
select a locally preferred cdtemative. 

People with special needs should call 
Kathy DeSpiegelaere at 651-266-2762. 
The buildings for the scoping meetings 
are accessible to people with 
disabilities. 

To ensure that a full range of issues 
is addressed and all significant issues 
are identified, comments and 
suggestions are invited from all 
interested parties. Comments or 
questions should be directed to Ms. 
Kathryn DeSpiegelaere at the address 
provided above. 

II. Description of Study Areas and 
Project Need 

The study area being analyzed for this 
MIS is the Riverview Corridor, which 
generally follows the Mississippi River 
between the eastern edge of the Scunt 
Paul downtown area, the Fort Snelling 
site, the Minneapolis Saint Paul 
International Airport, and the Mall of 
America. The corridor includes two 
major roadways. West 7th Street and 
Shepard Road, which traverse the study 
area running parallel with the 
Mississippi River floodplain, and a 

railroad alignment located between the 
roads. 

The Riverview Corridor study area 
can be described as a long, narrow 
corridor aligned in a southwesterly to 
northeasterly direction. The study area 
limits are generally the Mississippi 
River on the south. West 7th Street on 
the north. Arcade Street at 7th Street on 
the northeast, and the Mirmeapolis 
Saint Paul International Airport and 
Mall of America on the southwest. The 
Riverview Corridor study area covers 
approximately 20 square miles in the 
City of Saint Paul, the City of 
Minneapolis, and the City of 
Bloomington. Potential alignments for 
crossing the Mississippi River and 
connecting with the airport and Mall of 
Ariierica are located in the cities of 
Mirmeapolis and Bloomington and on 
federal lands where Fort Snelling and 
the adjacent Mirmeapolis Saint Paul 
International Airport are located. 

There are several issues that have 
'been identified in the Riverview 
Corridor study area that relate to 
transportation. These include mobility 
limitations, redevelopment activity 
within the study area, projected growth 
of residential population, changing 
demographics in the local population 
that would correlate with an increased 
proportion of transit captive residents, 
projected growth of employment, lack of 
east-west connections ^ong the 
corridor, lack of an efficient coimection 
ft'om the Minneapolis-Saint Paul 
International Airport to the Saint Paul 
Central Business District (CBD), 
congestion (especially along I-35E and 
State Highway 5), and pedestrian and 
vehicular safety. 

in. Alternatives 

It is expected that the public scoping 
process and written comments will be a 
major source of candidate alternatives 
for consideration in the study. The types 
of transportation alternatives suggested 
in a prior study for consideration in the 
Riverview Major Investment Study 
include: No-Build, Transportation 
Demand Management (TDM), 
Transportation Systems Management 
(TSM), Busway Alternatives, and Light 
Rail Transit Alternatives. 

1. No-Build Alternative—Existing and 
planned transit services and 
programmed new transportation 
facilities to the year 2020. 

2. Transportation Demand 
Management (TDM)—Strategies to 
reduce automobile usage such as 
carpooling programs, parking fee 
increases and employer-based programs. 

3. TSM Alternative—Low cost ^ 
improvements, such as enhanced bus 
service, or signal coordination or ramp 

metering to enhance the capacity of the 
existing roadway system. 

4. Busway Alternative—Exclusive 
lanes for buses to move transit riders 
more quickly. 

5. Light Rail Transit Alternative— 
Light rail transit service that would 
connect the Saint Paul CBD with the 
Minneapolis-Saint Paul International 
Airport and Mall of America, and 
eventually link to other proposed 
busway and/or light rail lines as part of 
an integrated regional transit system. 

The previous study of the Riverview 
Corridor also concluded that the 
following alignments should be 
examined for transportation 
improvements in the study area: West 
Seventh Street Busway; Canadian 
Pacific Railroad Corridor Busway; 
Canadian Pacific Railroad Corridor 
Light Rail Transit; and West Seventh 
Street Light Rail Transit. Based on 
public input received during scoping 
and subsequent technical analyses, 
variations of the above alternatives and 
other transportation-related 
improvement options will be considered 
for the study area. 

IV. Probable Effects/Potential Impacts 
for Analysis 

Issues and impacts to be considered 
during the study analyses include 
potential changes to: the physical 
environment (air quality, noise, water 
quality, aesthetics, etc.); the social and 
manmade environment (land use, 
development, neighborhoods, etc.); 
vehicular circulation, parking and in- 
street operation of buses and rail; 
parklands and historic resources; 
transportation system performance; 
capital, operating and maintenance 
costs; available financial resources; and 
positive or negative financial impact on 
the region. 

Evaluation criteria will include 
consideration of the local goals and 
objectives established for the study area, 
measm-es of effectiveness identified 
dining scoping, criteria established by 
FTA for “New Start” transit projects, 
consistent with the applicable Federal, 
State of Minnesota, and loccd standards, 
criteria, regulations, and policies. 
Mitigation measures will be explored for 
any adverse impacts that are identified 
as part of the analyses. 

V. Procedures 

In accordance with the regulations 
and guidance established by CEQ, as 
well as with 23 CFR 450 and 23 CFR 
771 of the FHWA/FTA planning and 
environmental regulations and policies, 
the MIS and possible Draft EIS (DEIS) 
will include an evaluation of the social, 
economic, and environmental impacts 
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of the alternatives. The MIS will also 
comply with the requirements of the 
Clean Air Act Amendments of 1990 
(CAAA) and with the Executive Order 
12898 on Environmental Justice. After 
its publication, the MIS and DEIS will 
be available for public and agency 
review and comment. If a DEIS is 
prepared, a public hearing will be held. 
On the basis of the MIS and DEIS, and 
the comments received, RCRRA and the 
MPO will select a locally preferred 
alternative for a major investment 
strategy. The loccdly preferred 
alternative will then be reaffirmed by 
the MPO for inclusion into the 
Transportation Policy Plan for the Twin 
Cities Metropolitan Area (regional 
transportation plan) and the 
Transportation Improvement Program 
(TIP). The MIS shall lead to 
specification of the project’s mode, the 
design concept and scope in sufficient 
detail to meet the requirements of the 
US Environmental Protection Agency’s 
transportation conformity regulations 
[40 CFR 93 and 23 CFR 450.322(b)(8)]. 
RCRRA and the MPO will then seek 
approval from FTA to continue with 
Preliminary Engineering and the 
preparation of the Final EIS. 

Issued on: March 8,1999. 
Joel P. Ettinger, 

Regional Administrator, Federal Transit 
Administration, Chicago, Illinois. 

[FR Doc. 99-6152 Filed 3-11-99; 8:45 am] 
BILUNG CODE 4910-57-U 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

[STB Finance Docket No. 33712 (Sub-No. 

1)1 

Union Pacific Raiiroad Company— 
Trackage Rights Exemption—The 
Burlington Northern and Santa Fe 
Railway Company 

AGENCY: Surface Transportation Board. 
ACTION: Notice of Exemption. 

summary: The Board, under 49 U.S.C. 
10502, exempts the trackage rights 
described in STB Finance Docket No. 
33712 ’ to permit the trackage rights to 

' On February 1,1999, UP filed a notice of 
exemption under the Board’s class exemption 
procedures at 49 CFR 1180.2(d)(7). The notice 
covered the agreement by The Burlington Northern 
and Santa Fe Railway Company (BNSF) to grant 
temporary overhead trackage rights to UP over 
235.5 miles of BNSF’s rail line between milepost 
885.2 at Kem Junction, CA, to milepost 1120.7 at 
Stockton Tower, CA. See Union Pacific Railroad 
Company—Trackage Rights Exemption—The 
Burlington Northern and Santa Fe Railway 
Company, STB Finance Docket No. 33712 (STB 
served Feb. 11,1999). The trackage rights agreement 

expire on March 31,1999, in accordance 
with the agreement of the parties. 
DATES: This exemption will be effective 
on March 26,1999. Petitions to reopen 
must be filed by March 22,1999. 
ADDRESSES: An original and 10 copies of 
all pleadings referring to STB Finance 
Docket No. 33712 (Sub-No. 1) must be 
filed with the Office of the Secretary, 
Surface Transportation Board, Case 
Control Unit, 1925 K Street, N.W., 
Washington, DC 20423-0001. In 
addition, a copy of all pleadings must be 
served on petitioner’s representative 
Joseph D. Anthofer, Esq., 1416 Dodge 
Street, #830, Omaha, NE 68179. 
FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar (202) 565-1600. [TDD 
for the hearing impaired (202) 565- 
1695.] 
SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Board’s decision. To purchase a 
copy of the full decision, write to, call, 
or pick up in person from: DC NEWS & 
DATA, INC., Suite 210,1925 K Street, 
N.W., Washington, DC 20006. 
Telephone: (202) 289-4357. [Assistance 
for the hearing impaired is available 
through TDD services (202) 565-1695.] 

Board decisions and notices are 
available on our website at 
“WWW.STB.DOT.GOV.” 

Decided: March 5,1999. 

By the Board, Chairman Morgan, Vice 
Chairman Clybum and Commissioner 
Burkes. 
Vernon A. Williams, 

Secretary. 

[FR Doc. 99-6150 Filed 3-11-99; 8:45 am] 

BILLING CODE 4915-00-P 

DEPARTMENT OF VETERANS 
AFFAIRS 

Fund Availability under the VA 
Homeless Providers Grant and Per 
Diem Program 

AGENCY: Department of Veterans Affairs. 
action: Notice. 

SUMMARY: The Department of Veterans 
Affairs is announcing the availability of 
funds for applications for assistance 
under the grant component of VA’s 
Homeless Providers Grant and Per Diem 
Program. This Notice contains 
information concerning the program, 
application process and amount of 
funding available. 
DATES: An original completed and 
collated grant application (plus four 

is scheduled to expire March 31,1999. The trackage 
rights operations under the exemption became 
effective on February 8,1999. 

completed collated copies) for 
assistance under the VA Homeless 
Providers Grant and Per Diem Program 
must be received in Mental Health 
Strategic Healthcare Group, 
Washington, DC, by 4:30 PM Eastern 
Time on May 10,1999. Applications 
may not be sent by facsimile (FAX). In 
the interest of fairness to all competing 
applicants, this deadline is firm as to 
date and hour, and VA will treat as 
ineligible for consideration any 
application that is received after the 
deadline. Applicants should take this 
practice into account and make early 
submission of their material to avoid 
any risk of loss of eligibility brought 
about by unanticipated delays or other 
delivery-related problems. 
FOR A COPY OF THE APPLICATION PACKAGE, 

CONTACT: Program Officials at their toll- 
fi’ee number 1-877-332-0334 between 
8:30 AM and 4:00 PM (Eastern Time), 
Monday through Friday. For a 
document relating to the VA Homeless 
Providers Grant and Per Diem Program, 
see the final rule codified at 38 CFR Part 
17.700. 
SUBMISSION OF APPLICATION: An original 
completed and collated gremt 
application (plus four copies) must be 
submitted to the following address: 
Mental Health Strategic Healthccire 
Group (116), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420. Applications 
must be received in the Mental Health 
Strategic Healthcare Group by the 
application deadline. 
FOR FURTHER INFORMATION CONTACT: 

Roger Casey, VA Homeless Providers 
Grant and Per Diem Program, Mental 
Heedth Strategic Healthcare Group (116), 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420; 1-877-332-0334 (this is a toll- 
free number). 
SUPPLEMENTARY INFORMATION: This 
Notice announces the availability of 
funds for assistance under VA’s 
Homeless Providers Grant and Per Diem 
Program. This program is authorized by 
Public Law 102-590, the Homeless 
Veterans Comprehensive Service 
Programs Act of 1992. Funding applied 
for under this Notice may be used for (1) 
remodeling or alteration of existing 
buildings; (2) acquisition of buildings, 
acquisition and rehabilitation of 
buildings; (3) new construction. 
Applicants may apply for more than one 
type of assistance. 

Grant applicants seeking per diem 
assistance should indicate this request 
on the application submitted for a grant. 
Applicants who are awarded grants will 
not be required to complete a separate 
application for per diem assistance. VA 
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will review those portions of the grant 
application that pertain to per diem. 

Grant applicants may not receive 
assistance to replace funds provided by 
any state or local government to assist 
homeless persons. For existing projects, 
VA will fund only the portion of the 
project that will house the new program 
or new component of an existing 
program. A proposal for an existing 
project that seeks to shift its focus by 
changing the population to be served or 
the precise mix of services to be offered 
is not eligible for consideration. No 
more than 25 percent of services 
available in projects funded through this 
grant program may be provided to 
clients who are not receiving those 
services as veterans. 
AUTHORITY: VA’s Homeless Providers 
Grant and Per Diem Program is 
authorized by Sections 3 and 4 of Public 

Law 102-590, the Homeless Veterans 
Comprehensive Service Programs Act of 
1992 (38 use 7721 note) and has been 
extended through fiscal year 1999 by 
Public Law 105-114. The program is 
implemented by the final rule codified 
at 38 CFR Part 17.700. The final rule 
was published in the Federal Register 
on June 1,1994, and February 27,1995, 
and revised February 11,1997. The 
regulations can be found in their 
entirety in 38 CFR, Volume 1, Sec. 
17.700 through 17.731, revised July 1, 
1997. Funds made available under this 
Notice are subject to the requirements of 
those regulations. 
ALLOCATION: Approximately $12.5 
million is available for the grant 
component of this program. 
APPLICATION requirements: The specific 
grant application requirements will be 
specified in the application package. 

The package includes all required forms 
and certifications. Conditional 
selections will be made based on criteria 
described in the application. Applicants 
who are conditionally selected will be 
notified of the additional information 
needed to confirm or clcuify information 
provided in the application. Applicants 
will then have approximately one 
month to submit such information. If an 
applicant is unable to meet any 
conditions for grant award within the 
specified time frame, VA reserves the 
right to not award funds and to use the 
funds available for other grant and per 
diem applicants. 

Dated; March 4,1999. 

Togo D. West, Jr., 

Secretary of Veterans Affairs. 

(FR Doc. 99-6146 Filed 3-11-99; 8:45 am] 

BILLING CODE 8320-01-U 
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Corrections Federal Register 

Vol. 64, No. 48 

Friday, March 12, 1999 

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

[HCFA-2014-N] 

RIN 0938-AI64 

State Children’s Health Insurance 
Program; Reserved Allotments to 
States for Fiscal Year 1999 and 
Revised Reserved Allotments to States 
for Fiscal Year 1998 

Correction 

In notice document 99-2859 
beginning on page 6102 in the issue of 

Monday, February 8,1999, make the 
following correction: 

On page 6107, in the table “State 
Children’s Health Insurance Program 
Reserved Allotments for Fiscal Year: 
1999”, in the “Maryland” State entry, 
under “Allotment” “61,363,309” should 
read “61,336,309”. 
[FR Doc. C9-2859 Filed 3-11-99; 8:45 am] 

BILLING CODE 150S-01-D 

NATIONAL INDIAN GAMING 
COMMISSION 

Fee Rates 

Correction 

In notice document 99-5065, 
appearing on page 10165 in the issue of 
Tuesday, March 2,1999, in the second 
column, in the SUMMARY: section, in 
the sixth line, “(.008)” should read 
“(.0008)”. 
[FR Doc. C9-5065 Filed 3-11-99; 8:45 am] 

BILUNG CODE 1505-01-D 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFR Part 71 

[Airspace Docket No. 99-ASW-01] 

Proposed Establishment of Class D 
and Class E Airspace; Sugar Land, TX 

Correction 

In proposed rule document 99-5393, 
beginning on page 10410, in the issue of 
Thvusday, March 4,1999, make the 
following correction: 

§ 71.1 [Corrected] 

1. On page 10411, in the first column, 
in § 71.1, the heading, “ASW TX E3 
Houston Sugar/ Land/Hull Airport, TX 
[New]” should read “ASW TX E2 
Houston Sugar Land/Hull Airport, TX 
[New]”. 
[FR Doc. C9-5393 Filed 3-11-99; 8:45 am] 

BILLING CODE 1505-01-0 



Friday 
March 12, 1999 

Part II 

Department of 
Education 
34 CFR Parts 300 and 303 
Assistance to States for the Education of 
Children With Disabilities and the Early 
Intervention Program for Infants and 
Toddlers With Disabilities; Final 
Regulations 
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DEPARTMENT OF EDUCATION 

34 CFR Parts 300 and 303 

RIN 1820-AB40 

Assistance to States for the Education 
of Children With Disabilities and the 
Early Intervention Program for Infants 
and Toddlers With Disabilities 

agency: Office of Special Education and 
Rehabilitative Services, Department of 
Education. 
ACTION: Final regulations. 

SUMMARY: The Secretary issues final 
regulations for the Assistance to States 
for Education of Children with 
Disabilities progi’am under Part B of the 
Individuals with Disabilities Education 
Act (IDEA; Part B) and the Early 
Intervention Program for Infants and 
Toddlers with Disabilities under Part C 
of the Act (Part C). These regulations are 
needed to implement changes made to 
Part B by the IDEA Amendments of 
1997; make other changes to the part B 
regulations based on relevant, 
longstanding policy guidance; and 
revise the requirements on State 
complaint procedures under both the 
Part B and Part C programs. 
DATES: These regulations take effect on 
May 11, 1999. However, compliance 
with these regulations will not be 
required until the date the State receives 
FY 1999 funding (expected to be 
available for obligation to States on July 
1,1999) imder the program or October 
1,1999, whichever is earlier. Affected 
parties do not have to comply with the 
information collection requirements 
contained in the regulations listed 
under the Paperwork Reduction Act of 
1995 section of this preamble until the 
Department publishes in the Federal 
Register the control number assigned by 
the Office of Management and Budget 
(OMB) to these information collection 
requirements. Publication of the control 
numbers notifies the public that OMB 
has approved these information 
collection requirements under the 
Paperwork Reduction Act of 1995. 
FOR FURTHER INFORMATION CONTACT: 

Thomas Irvin or JoLeta Reynolds (202) 
205-5507. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call (202) 205-5465. 

Individuals with disabilities may 
obtain this document in an alternate 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to Katie Mincey, Director of the 
Alternate Formats Center. Telephone: 
(202)205-8113. 
SUPPLEMENTARY INFORMATION: On 
October 22, 1997, the Secretary - 

published a notice of proposed 
rulemaking (NPRM) in the Federal 
Register (62 FR 55026) to amend the 
regulations governing the Assistance to 
States for Education of Children with 
Disabilities program (part 300), the 
Preschool Grants for Children with 
Disabilities program (part 301), and the 
Early Intervention Program for Infants 
and Toddlers with Disabilities (part 
303). A key purpose of the NPRM was 
to implement changes made by the 
IDEA Amendments of 1997 (Pub. L. 
105-17). 

Since that time, the Department has 
published final regulations for both the 
Preschool Grants program (63 FR 29928, 
June 1,1998) and the Early Intervention 
program for Infants and Toddlers with 
Disabilities (63 FR 18297, April 14, 
1998), to incorporate the requirements 
added to those programs by Pub. L. 105- 
17. On April 14,1998, a document was 
published in the Federal Register 
inviting comment on whether the 
regulations for the Early Intervention 
program for Infants and Toddlers with 
Disabilities should be further amended 
(63 FR 18297). (A subsequent document 
reopening the comment period was 
published on August 14,1998 (63 FR 
43866)). 

The final regulations in this 
publication are needed to conform the 
existing regulations under Part B of the 
Act to the new statutory requirements 
added by Pub. L. 105-17, including (l) 
amending requirements under prior law 
related to areas such as State and local 
eligibility, evaluation, cmd 
individualized education programs 
(lEPs), and (2) incorporating new 
requirements in the Act (e.g., those 
relating to discipline, performance goals 
and indicators, participation of children 
with disabilities in State and district¬ 
wide assessments, procedural 
safeguards notice, and mediation). 

The regulations have also been 
amended to incorporate relevant 
longstanding interpretations of the Act 
that have been addressed in 
nonregulatory guidance in the past and 
are needed to ensure a more meaningful 
implementation of the Act and its 
regulations for children with 
disabilities, parents, and public 
agencies. These interpretations are 
based on the statutory provisions of the 
IDEA that were in effect prior to the 
IDEA Amendments of 1997 and that 
were not changed by those 
Amendments. Examples of provisions of 
the regulations that incorporate prior 
Department interpretations of the statute 
include: 

Section 300.7(c)(9)—recognizing that 
some children with attention deficit 

disorder (ADD) may be identified under 
the category of other health impairment; 

Section 300.19—recognizing that 
foster parents may, under certain 
circumstances and if permitted under 
State law, qualify as a “parent’; 

Section 300.121(c)—recognizing that 
if a child’s third birthday is in the 
summer, the child’s lEP team 
determines the date when services begin 
under the child’s lEP or IFSP. (The team 
must develop the lEP or IFSP by the 
child’s third birthday.); 

Section 300.12 2(a)(3)—recognizing 
that graduation with a regular high 
school diploma ends the child’s 
eligibility under Part B; 

Section 300.309—recognizing that 
extended school year services must be 
provided if necessary for the provision 
of a fi’ee appropriate public education to 
the child; and 

Section 300.519—identifying what 
constitutes a change of placement for 
disciplinary purposes under these 
regulations. 

In addition, changes have been made 
to the requirements on State complaint 
procedures in the regulations for Part B 
{§§ 300.660-300.662), and conforming 
changes have been made in the Part C 
regulations (§§ 303.510-303.512). 

Analysis of Comments and Changes 

In response to the Secretary’s 
invitation to comment on the NPRM 
published in the Federal Register on 
October 22, 1997 (62 FR 55026), about 
6,000 individuals, public agencies, and 
organizations submitted written or oral 
comments. An analysis of the public 
comments received, including a 
description of the changes made in the 
proposed regulations since publication 
of the NPRM, is published as 
Attachment 1 to these final regulations. 
The perspectives of individuals and 
groups of parents, teachers, related 
service providers. State and local 
officials, individuals with disabilities 
and members of Congress were very 
important in helping to identify where 
changes were necessary in the proposed 
regulations, and in formulating many of 
those changes. The detailed, thoughtful 
comments of so many individuals and 
organizations clearly demonstrated a 
high level of commitment to making 
sm-e that the IDEA and its regulations 
make a real difference in the day-to-day 
education of our children. In light of the 
comments received, a number of 
significant changes are reflected in tJiese 
final regulations. 

Effective Date of These Regulations 

These regulations take effect on May 
11,1999. As these regulations were not 
in effect at the time Federal fiscal year 
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(FY) 1998 funds (funds for use during 
school year 1998-99) became available 
for obligation to States, compliance with 
the requirements of these regulations, 
that are not statutory requirements or 
provisions of pre-existing regulations, 
will not be mandatory for this grant 
year. When either the FY 1998 funds 
that are unobligated by States and 
school districts become carryover funds 
(October 1,1999) or, if earlier, the State 
receives FY 1999 funding (expected to 
be available for obligation to States July 
1,1999) compliance with these final 
regulations is required. This will enable 
all parties to become familiar with the 
new regulations without requiring 
changes that could interrupt school or 
program operations in the middle of a 
grant year. However, States and school 
districts may adopt and use these 
regulations when they are effective, and 
are encomaged, to the greatest extent 
possible, to start to implement them as 
soon as possible during this school year. 
In any case, the statutory requirements 
of the Individuals with Disabilities 
Education Act Amendments of 1997 
(IDEA Amendments of 1997) are in 
effect and must be complied with 
throughout the 1998-99 school year. In 
addition. States and school districts 
must comply with all requirements of 
the Part 300 regulations that were in 
effect at the beginning of this school 
year unless inconsistent with the IDEA 
Amendments of 1997 or these final 
regulations. Applications for grants for 
FY 1999 funds must be consistent with 
the requirements of these final 
regulations. 

Most of the provisions of the IDEA 
Amendments of 1997 relating to Parts B 
and C of the Act have been in effect 
since enactment, June 4,1997, with a 
few provisions, such as the new Part B 
provisions concerning individualized 
education programs and the 
comprehensive system of personnel 
development, taldng effect on July 1, 
1998. Therefore, States and school 
districts already are familiar with the 
statutory provisions of the IDEA 
Amendments of 1997 to which they 
must comply. 

Major Changes in the Regulations 

The following is a summary of the 
major substantive changes from the 
NPRM in these final regulations: 

1. General Changes 

• All notes in the NPRM related to 
the sections or subparts covered in these 
final regulations have been removed. 
The substance of any note that should 
be required for proper implementation 
of the Act has been added to the text of 
these final regulations. Information in 

notes considered to be directly relevant 
to the “Notice of Interpretation” on lEP 
requirements has been added to the text 
of that notice in Appendix A to these 
final regulations. The substance of any 
note considered to provide clarifying 
information or useful guidance has been 
incorporated into the discussion of the 
applicable comments in the “Analysis 
of Comments and Changes” (see 
Attachment 1 to these final regulations). 
All other notes have been deleted. 

• Appendix C in the NPRM (“Notice 
of Interpretation on lEPs) has been 
redesignated as “Appendix A” in these 
final regulations: and a new Appendix 
B—Index to IDEA Part B Regulations 
has been added. 

• Three attachments have also been 
added: Attachment 1—Analysis of 
Comments and Changes; Attachment 
2—Final Regulatory Flexibility 
Analysis; and Attachment 3—Table 
showing “Disposition of NPRM Notes in 
Final Part 300 and 303 Regulations.” 
However, these attachments will not be 
codified in the Code of Federal 
Regulations. 

2. Changes in Subpart A—General 

• Proposed § 300.2 (Applicability of 
this part to State, local, and private 
agencies) has been revised to include 
“public charter schools that are not 
otherwise included as local educational 
agencies (LEAs) or educational service 
agencies (ESAs) and are not a school of 
an LEA or ESA” and to specify that the 
rules of Part 300 apply to all public 
agencies in the State providing special 
education and related services. 

• Consistent with the general 
decision to not use notes in these final 
regulations, proposed Note 1 
immediately preceding § 300.4 in the 
NPRM, (which included a list of terms 
defined in specific subparts and 
sections of the regulations) has been 
deleted and the terms included as part 
of an index to these regulations (see 
Appendix B). 

• The proposed definition of “child 
with a disability” (§ 300.7(a)) has been 
revised to clarify that if a child with a 
disability needs only a related service 
and not special education, the child is 
not eligible under this part; but if the 
related service is considered to be 
special education under State standards, 
tbe child would be eligible. 

• The proposed definition of “other 
health impairment” (“OHI”), at 
§ 300.7(c)(9), has been amended to (1) 
add “attention deficit disorder” (ADD) 
and “attention deficit hyperactivity 
disorder” (ADHD) to the list of 
conditions that could render a child 
eligible under OHI, and (2) clarify tnat, 
with respect to children with ADD/ 

ADHD, the phrase “limited strength, 
vitality, or alertness” includes “a child’s 
heightened alertness to environmental 
stimuli that results in limited alertness 
with respect to the educational 
environment.” 

• The proposed definition of “Day” 
(§ 300.9) has been retitled “Day; 
business day; school day,” and 
definitions of “business day” and 
“school day” have been added. 

• The proposed definition of 
“educational service agency” (§ 300.10) 
has been revised to clarify that the term 
“(ijncludes entities that meet the 
definition of “intermediate educational 
unit” in section 602(23) of IDEA as in 
effect prior to June 4,1997.” 

• The proposed definition of “general 
curriculum” in § 300.12 of the NPRM 
and the explanatory note following that 
section have been deleted. The term is 
explained where it is used in § 300.347 
and in Appendix A regarding lEP 
requirements. 

• The proposed definition of “local 
educational agency” (§ 300.18) has been 
amended to clarify, consistent with new 
statutory language concerning public 
charter schools, that the term includes 
public charter schools that are 
established as an LEA under State law. 

• The proposed definition of “native 
language” (§ 300.19) has been amended 
to specify that (1) in all direct contact 
witb a child (including evaluation of the 
child), the native language is the 
language normally used by the child in 
the home or leeiming environment, and 
(2) for an individual with deafness or 
blindness, or with no written language, 
the mode of commimication is that 
normally used by the individual (such 
as sign language, braille, or oral 
communication). 

• The proposed definition of “parent” 
has been amended to (1) add language 
clarifying that the term means a natural 
or adoptive parent of a child and a 
person acting in the place of a parent 
(such as a grandparent or stepparent 
with whom the child lives, or a person 
who is legally responsible for the child’s 
welfare), and (2) permit States in certain 
circumstances to use foster parents as 
pMents under the Act unless prohibited 
by State law. 

• The proposed definition of “public 
agency” (§ 300.22) has been amended to 
add to the list of examples of a public 
agency “public charter schools that are 
not otherwise included as LEAs or ESAs 
and are not a school of an LEA or ESA”, 
consistent with new statutory language 
concerning public charter schools. 

• The proposed definition of “parent 
counseling and training,” under the 
definition of “related services,” 
(§ 300.24(b)(7)) has been amended to 
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add that the term also means “helping 
parents to acquire the necessary skills 
that will allow them to support the 
implementation of their child’s lEP or 
IFSP.” 

• The proposed definition of “special 
education” (§ 300.26) has been amended 
to add “travel training” as a special 
education service and to include a 
definition of the term. 

3. Changes in Subpart B—State and 
Local Eligibility 

State Eligibility 

• Proposed § 300.110 (Condition of 
assistance) has been amended to more 
explicitly state what is required for 
compliance with the State eligibility 
requirements. 

• Proposed § 300.121 (FAPE) has 
been amended to specify (1) 
requirements for providing FAPE for 
children with disabilities beginning at 
age 3; (2) that services need not be 
provided during periods of removal 
under § 300.520(a)(1) to a child with a 
disability who has been removed from 
his or her cmrent placement for 10 
school days or less in that school year, 
if services are not provided to a child 
without disabiliities who has been 
similarly removed; (3) the standards that 
are used to determine appropriate 
services for children with disabilities 
who have been removed from their 
current placement for more than 10 
school days in a school year; (4) that 
LEAs must ensure that FAPE is 
available to any child with a disability 
who needs special education and 
related services, even though the child 
is advancing from grade to grade; and 
(5) that the determination that a child 
who is advancing from grade to grade is 
eligible under this part must be made on 
an individual basis by the group within 
the LEA responsible for making 
eligibility determinations. 

• Proposed § 300.122 (Exception to 
FAPE for certain ages) has been 
amended to (1) specify situations in 
which the exception to FAPE for 
students with disabilities in adult 
prisons does not apply, and (2) make 
clear that graduation from high school 
with a regular diploma is a change in 
placement requiring notice in 
accordance with § 300.503. (A related 
change to § 300.534(c) makes clear that 
a reevaluation is not required for 
graduation with a regular high school 
diploma or termination of eligibility for 
exceeding the age eligibility for FAPE 
under State law.) 

• Proposed § 300.125 (Child find) has 
been revised to (1) clarify that the child 
find requirements apply to highly 
mobile children (e.g., migrant and 

homeless children), and to children who 
are suspected of being a child with a 
disability under this part, even though 
they are advancing from grade to grade, 
and (2) add needed clarifications of 
requirements relating to child find for 
children from birth through age 2 when 
the SEA and lead agency for the Part C 
program are different. 

• Proposed § 300.136 (Personnel 
standards) has been amended as 
follows: 

(1) The proposed definition of 
“profession or discipline” in 
§ 300.136(a)(3) has been revised to 
clarify that the term “specific 
occupational category” is not limited to 
traditional categories. 

(2) The policies and procedures in 
proposed § 300.136(b) have been 
expanded to provide that (A) each State 
may determine the specific occupational 
categories required in the State and 
revise or expand them as needed; (B) 
nothing in these regulations requires a 
State to establish a specific training 
standcU’d (e.g., a masters degree); and (C) 
a State with only one entry-level 
academic degree for employment of 
personnel in a specific profession or 
discipline may modify that standard, as 
necessary, to ensure the provision of 
FAPE to all eligible children. 

(3) Proposed § 300.136(g) (State policy 
to address shortage of personnel) has 
been amended by adding provisions that 
(A) if a State has reached its established 
date for a specific profession or 
discipline, it may still exercise the 
option in redesignated § 300.136(g)(1); 
and (B) each State must have a 
mechanism for serving children with 
disabilities if instructional needs exceed 
available (qualified) personnel, 
including addressing those shortages in 
its comprehensive system of personnel 
development if the shortages continue. 

• Proposed § 300.138 (Participation 
in assessments) has been amended to 
require appropriate modifications in the 
administration of the assessments, if 
necessary. 

• Proposed § 300.142 (Methods of 
ensuring services) has been amended as 
follows: 

(1) Proposed § 300.142(b) (Obligation 
of noneducational public agencies) has 
been revised to specify that those 
agencies may not disqualify an eligible 
service for Medicaid reimbursement 
because the service is provided in an 
educational context. 

(2) Proposed § 300.142(b)(2) 
(Reimbursement for services by 
noneducational public agency) has been 
revised to require that an LEA must 
provide services in a timely manner if 
a public noneducational agency fails to 
provide or pay for the services. 

(3) Proposed § 300.142(e) has been 
added to make clear that a public 
agency may use a child’s public 
insurance to provide or pay for services 
required under Part B, witfr certain 
limitations. The public agency (A) may 
not require parents to sign up for public 
insurance in order for the child to 
receive FAPE, (B) may not require 
parents to incur out-of-pocket expenses 
in order to file the claim for services 
under Part B, and (C) may not use the 
child’s benefits under a public 
insurance program if that use would 
decrease available lifetime coverage or 
any other insured benefit, result in the 
family paying for services that would 
have been covered by the public 
insurance and are required for the child 
outside of the time the child is in 
school, increase premiums or lead to 
discontinuation of services or risk loss 
of eligibility for home and community- 
based waivers due to aggregate health- 
related expenditures. 

(4) The proposed provisions on 
children covered by private insurance 
have been redesignated as § 300.142(f), 
and revised to provide that a public 
agency (A) may access a parent’s private 
insurance proceeds only if the parent 
provides informed consent, and (B) 
must obtain consent each time it 
proposes to access those proceeds, and 
inform the parents that their refusal to 
permit such access does not relieve the 
public agency of its responsibility to 
provide all required services at no cost 
to the parents. 

(5) A new § 300.142(g) has been added 
to permit the use of part B funds to 
ensure FAPE for (A) the cost of required 
services under these regulations if the 
parents refuse consent to use public or 
private insurance, and (B) the costs of 
using the parents’ insurance, such as 
paying deductible or co-pay amounts. 

(6) Proposed § 300.142(f) (Proceeds 
from public or private insurance) has 
been redesignated as paragraph (h), and 
revised to clarify that (A) the insurance 
proceeds received by a public agency do 
not have to be returned to the 
Department or dedicated to the part B 
program; and (B) funds expended by a 
public agency from reimbursements of 
Federal funds will not be considered 
State or local funds for purposes of State 
or local maintenance of effort. 

(7) A new § 300.142(i) has been added 
to specify that nothing in Part B should 
be construed to alter the requirements 
imposed on a State medicaid agency, or 
any ether agency administering a public 
insurance program by Federal statute, 
regulations or policy under Title XIX or 
Title XXI of the Social Security Act, or 
any other public insurance program. 
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• Proposed § 300.148 (Public 
participation) has been amended to 
clarify that a State will be considered to 
be in compliance with this section if the 
State has subjected the policy or 
procedure to a public participation 
process that is required by the State for 
other purposes and is comparable to and 
consistent with the requirements of 
§§300.280-300.284. 

• Proposed § 300.154 (Maintenance of 
State financial support) has been 
amended to clarify that maintenance of 
State financied support can be 
demonstrated on either a toted or per- 
capita basis. 

LEA Eligibility—Specific Conditions 

• Proposed § 300.231 (Meuntenemce of 
effort) has been amended to set out the 
standard for meeting the maintenance of 
effort requirement. 

• Proposed § 300.232 (Exception to 
maintenance of effort) has been 
amended to specify that the exception 
related to voluntary retirement or 
resignation of personnel must be in full 
conformity with existing school board 
policies, any applicable collective 
bargaining agreement, and applicable 
State statutes. 

• Proposed § 300.234 (Schoolwide 
programs under title I of the ESEA) has 
been amended to make clear that an 
LEA that uses Part B funds in 
schoolwide program schools must 
ensiue that children with disabilities in 
those schools receive services in 
accordance with a properly developed 
lEP and are afforded all applicable 
rights and services guaremteed under the 
IDEA. 

4. Changes in Subpart C—Services 

Free Appropriate Public Education 

• Proposed § 300.300 (Provision of 
FAPE) has been amended to specify that 
the State must ensure that the child find 
requirements of § 300.125 are 
implemented by public agencies 
throughout the State. Proposed 
§ 300.300 also has been amended to 
specify that (1) the services provided to 
the child under this part address all of 
the child’s identified special education 
and related services needs, and (2) are 
based on the child’s identified needs 
and not the child’s disability category. 

• Proposed § 300.301 (FAPE— 
methods and payments) has been 
amended to add a provision requiring 
that the State must ensure that there is 
no delay in implementing a child’s lEP, 
including any case in which the 
payment source for providing or paying 
for the special education and related 
services to the child is being 
determined. 

• Proposed § 300.308 (Assistive 
technology) has been amended to clarify 
that, on a case-by-case basis, the use of 
school-purchased assistive technology 
devices in a child’s home or in other 
settings is required if the child’s lEP 
team determines that the child needs 
access to those devices in order to 
receive FAPE. 

• Proposed § 300.309 (Extended 
school year (ESY) services) has been 
amended to specify that (1) ESY services 
must be provided only if a child’s lEP 
team determines, on an individual basis, 
that the services are necessary for the 
provision of FAPE to the child, and (2) 
an LEA may not limit ESY services to 
particular categories of disability, or 
unilaterally limit the type, amount, or 
duration of those services. 

• A new § 300.312 (Children with 
disabilities in public charter schools) 
has been added to (1) specify that these 
children and their parents retain all 
rights imder these regulations, and that 
compliance with part B is required 
regardless of whether a public charter 
school receives Part B funds; and (2) 
address the responsibilities of the 
following: public charter schools that 
are LEAs; LEAs if the charter school is 
a school in the LEA; and the SEA if the 
charter school is not an LEA or a school 
of an LEA. 

• A new § 300.313 (Children 
experiencing developmental delays) has 
been added to (1) clarify the 
circumstances under which the 
designation “developmental delay” may 
be used by a State or an LEA in the 
State; (2) permit a State or LEA that 
elects to use that term to also use one 
or more of the disability categories 
described in § 300.7 for any child aged 
3 through 9 who has been determined 
to have a disability and who, by reason 
thereof, needs special education; and (3) 
permit a State to adopt a common 
definition of developmental delay under 
Parts B and C of the Act. 

Individualized Education Programs 
(lEPs) 

• Proposed § 300.341 (retitled 
“Responsibility of SEA and other public 
agencies for EEPs) has been revised to (1) 
consistent with provisions regarding 
parentally-placed children with 
disabilities in religious or other private 
schools (see changes to Suhpart D), and 
(2) to clarify that the section also applies 
to the SEA if it provides direct services 
to children with disabilities as well as 
other public agencies that provide 
special education either directly, by 
contract, or through other means. 

• Proposed § 300.342(b) has been 
revised to provide that the child’s iEP 
must be accessible to each of the child’s 

teachers and service providers and that 
teacher and service provider with 
responsibility for its implementation be 
informed of his or her specific 
responsibilities under the EEP and of the 
specific accommodations, 
modifications, and supports that must 
be provided for the child under that IEP. 

• Proposed § 300.342(d) has been 
revised to state that all lEPs developed, 
reviewed, or revised on or after July 1, 
1998 must meet the requirements of 
§§ 300.340-300.350. 

• Proposed § 300.343 (IEP meetings) 
has been revised to clarify that special 
education and related services must be 
available to the child within a 
reasonable period of time following 
receipt of parent consent to an initial 
evaluation. 

• Proposed § 300.344 (IEP Team) has 
been amended to (1) clarify that the 
determination of knowledge or special 
expertise of “other individuals” under 
§ 300.344(a)(6) is made by the party who 
has invited the individual to be a 
member of the IEP team; and (2) permit 
a public agency to designate anoAer 
public agency member of the IEP team 
to also serve as the agency 
representative, if the criteria in 
§ 300.344(a)(4) are satisfied. 

• Proposed § 300.345 (Parent 
peurticipation) has been revised to clarify 
that (1) the public agency’s notice to 
parents about the IEP meeting must 
inform them about the ability of either 
party to invite individuals with 
knowledge or special expertise to the 
meeting, consistent with § 300.344(a)(6) 
and (c); and (2) the agency must give the 
parents a copy of their child’s IEP. 

• Proposed § 300.346 (Development, 
review, and revision of IEP) has been 
revised to clarify that, in developing 
each child’s IEP, the IEP team also must 
consider “as appropriate, the results of 
the child’s performance on any general 
State or district-wide assessment 
programs. 

• Proposed § 300.347 (Content of IEP) 
has been amended to (1) clarify that 
“general curriculum” is the same 
curriculum as for nondisabled children, 
and (2) delete the requirement that, if 
the IEP team determines that services 
are not needed in one or more of the 
areas specified in the definition of 
transition services (§ 300.29), the IEP 
must include a statement to that effect 
and the basis upon which the 
determination was made. 

• Proposed § 300.350 (Children with 
disabilities in religiously-affiliated or 
other private schools) has been deleted. 
A new § 300.455(c) has been added to 
specify LEA responsibilities regarding 
the development of “services plans” for 
private school children. 
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• Proposed § 300.351 (lEP— 
accountability) has been redesignated as 
§ 300.350, and revised to provide that 
(1) each public agency must make a 
good fedUi effort to assist the child to 
achieve the goals and objectives or 
benchmarks listed in the lEP; (2) a State 
or public agency is not prohibited from 
establishing its own accountability 
systems regarding teacher, school, or 
agency performance; and (3) “[njothing 
in this section limits a parent’s right to 
ask for revisions of the child’s EEP or to 
invoke due process procedmes if the 
parent feels that efforts required in 
paragraph (a) of this section are not 
being met.” 

Direct Services by SEA 

• Proposed § 300.360 (Use of LEA 
allocation for direct services) has been 
amended to clarify that (l) if an LEA 
does not elect to apply for its Part B 
funds, the SEA must use those funds to 
ensure that FAPE is available to all 
eligible children residing in the 
jurisdiction of the LEA; (2) if the local 
allotment is not sufficient to ensiue 
FAPE to all eligible children within the 
LEA, the SEA must ensure that FAPE is 
available to those children; and (3) the 
SEA may use whatever funding sources 
are available in the State to ensure that 
all eligible children within each LEA 
receive FAPE (see § 300.301). 

• Proposed § 300.370 (Use of SEA 
allocations) has been amended to clarify 
that, of the Part B funds it retains for 
other than administration, the SEA may 
use the funds either directly, or 
distribute them to LEAs on a 
competitive, targeted, or formula basis. 

5. Changes in Subpart D—Children in 
Private Schools 

Children With Disabilities in Private 
Schools Placed or Referred by Public 
Agencies 

• Proposed § 300.401 
(“Responsibihty of SEA”) has been 
revised to provide that a child with a 
disability placed by a public agency as 
the means of providing FAPE to the 
child must receive an education that 
meets the standards that apply to the 
SEA and LEA. 

Children With Disabilities Enrolled by 
Their Parents in Private Schools When 
FAPE Is at Issue 

• Proposed § 300.403 (“Placement of 
children by parent if FAPE is at issue”) 
has been revised to clarify that (l) the 
provisions of §§ 300.450-300.462 apply 
to children with disabilities placed 
voluntarily in private schools, even 
though the public agency made FAPE 
available to those children; (2) private 

school placement by the parents must 
be appropriate (as determined by a court 
or hearing officer) in order to be eligible 
for reimbursement, (3) a parental 
placement does not need to meet State 
standards that apply to education 
provided by the SEA and LEAs in order 
to be appropriate; and (4) the 
reimbursement provisions of § 300.403 
also apply if parents of a child with a 
disability who previously received 
special education and related services 
under the authority of a public agency 
enroll the child in a private preschool 
program. 

Children With Disabilities Enrolled by 
Their Parents in Private Schools 

• Proposed § 300.451 (“Child find for 
private school children with 
disabilities”) has been revised to specify 
that (1) child find activities for those 
children must be comparable to child 
find activities for children with 
disabilities in public schools, and (2) 
LEAs must consult with representatives 
of parentally-placed private school 
students with disabilities on how to 
conduct child find activities for that 
population-in a manner that is 
comparable to those activities for public 
school children. 

• Proposed § 300.452 (retitled 
“Provision of services—basic 
requirement”) has been amended to add 
a new provision related to the SEA’s 
responsibility for ensuring that a 
services plan is developed for each 
private school child with a disability 
who has been designated to receive 
services under these regulations. 

• Proposed § 300.453 
(“Expenditures”) has been revised to 
specify that (1) each LEA must consult 
with representatives of private school 
children with disabilities to decide how 
to conduct the annual count of the 
number of those children; (2) the LEA 
must ensure that the count is conducted 
by specified dates, and that the data are 
used to determine the amount of Part B 
funds to be earmarked for private school 
children in the next fiscal year; (3) the 
costs of child find activities for private 
school children with disabilities may 
not be considered in determining 
whether the LEA met the expenditures 
requirement of this section; and (4) 
SEAs and LEAs are not prohibited from 
providing services to private school 
children with disabilities beyond those 
required by this part, consistent with 
State law or local policy. 

• Proposed § 300.454 (Services 
determined) has been revised to specify 
that each LEA must (1) consult with 
private school representatives on where 
services will be provided; (2) conduct 
meetings to develop, review, and revise 

a “services plan,” in accordance with 
§ 300.455, for each private school child 
with a disability who has been 
designated to receive services under this 
part; and (3) ensure that a representative 
of the private school participates in the 
meetings. 

• Proposed § 300.455 (Services 
provided) has been revised to specify 
that (1) each private school child with 
a disability who has been designated to 
receive Part B services must have a 
services plan, and (2) the plan must, to 
the extent appropriate, meet the 
requirements of § 300.347 with respect 
to the services provided, and be 
developed, reviewed and revised 
consistent with §§ 300.342-300.346. 

• Proposed § 300.456 (Location of 
services) has been revised to make clear 
that, while transportation might be 
provided between a child’s home or 
private school and a service site if 
necessary for the child to benefit from 
or participate in the services offered, 
LEAs are not required to provide 
transportation between the child’s home 
and private school. 

• Proposed §300.457 (Complaints) 
has been revised to specify that the due 
process procedures under this part 
apply to child find activities for private 
school children with disabilities, 
including evaluations. 

6. Changes in Subpart E—Procedural 
Safeguards 

Due Process Procedures for Parents and 
Children 

• Proposed § 300.500 (General 
responsibility of public agencies; 
definitions) has been amended as 
follows: 

(1) The proposed definition of 
“consent” (300.500(b)(1)) has been 
revised to clarify that a revocation of 
consent does not have a retroactive 
effect if the action consented to has 
already occurred. 

(2) The proposed definition of 
“evaluation” (§ 300.500(b)(2)) has been 
revised by deleting the last sentence of 
the definition, to ensure that evaluations 
may include a review of a child’s 
performance on a test or procedures 
used for all children in a school, grade, 
or class. 

• Proposed § 300.501 (Opportunity to 
examine records; peirent participation in 
meetings) has been amended to (1) . 
delete the word “all” from 
§ 300.501(a)(2); (2) delete the definition 
of “meetings” but provide tbat the term 
does not include certain conversations 
or preparation for a meeting and (3) 
clarify that each public agency must 
“make reasonable efforts” related to 
parental participation in group 
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discussions relating to the educational 
placements of their child. 

• Proposed § 300.502 (Independent 
educational evaluation (lEE)) has been 
amended to (1) add that, upon request 
for an lEE, parents must be given 
information about agency criteria 
applicable for lEEs; (2) clarify, in 
§ 300.502(e)(1), that the criteria under 
which an lEE is obtained must be the 
same as that of the public agency “to the 
extent such criteria are consistent with 
the parent’s right to an lEE,’’ and (3) 
explain that an explanation of parent 
disagreement with an agency evaluation 
may not be required and the public 
agency may not delay either providing 
the lEE at public expense or, 
alternatively, initiating a due process 
hearing. 

• Proposed § 300.503 (Prior notice by 
the public agency; content of notice) has 
been amended to delete the provision in 
§ 300.503(b)(8) (related to informing 
parents about the State complaint 
procedures). (See § 300.504(b).) 

• Proposed § 300.504 (Procedural 
safeguards notice) has been amended to 
add State complaint procedures imder 
§§ 300.660-300.662 to the items 
included in the notice. 

• Proposed § 300.505 (Parental 
consent) has been cunended to (1) refer 
to “informed parent consent;’’ (2) add 
“cill reevaluations’’ to the list of actions 
requiring consent (see 
§ 300.505(a)(l)(i)); (3) delete paragraph 
(a)(l)(iii), and add a new paragraph 
(a)(3) to specify that parental consent is 
not required before reviewing existing 
evaluation data as a part of an 
evaluation or reevaluation or for 
administering a test used with all 
children unless consent is required of 
all parents; and (4) specify, in paragraph 
(e), that a public agency may not use a 
parental refusal to consent to one 
service or benefit under paragraphs (a) 
and (d) to deny the parent or child 
another service or benefit. 

• Proposed § 300.506 (Mediation) has 
been revised to (1) add a new 
§ 300.506(b)(2) to specify that the 
mediator must be selected fi-om a list of 
mediators on a random basis (e.g., a 
rotation), or that both parties are 
involved in selecting the mediator and 
agree with the selection of the 
individual who will mediate; and (2) 
add a new § 300.506(c)(2) to clarify that 
payment for mediation services by the 
State does not make the mediator an 
employee of the State agency for 
purposes of impartiality. 

• Proposed § 300.507 (Impartial due 
process hearing; parent notice) has been 
amended to clarify that, in the content 
of the parent notice, the description of 
the nature of the problem applies to the 

action “refused” as well as that 
proposed by the public agency. 

• Proposed § 300.509 (Hearing rights) 
has been revised to clarify that, in 
paragraph (a)(3), the disclosure is 
required at least 5 “business” days 
before the hearing. 

• Proposed § 300.510 (Finality of 
decision; impartiality of review) has 
been amended to (1) make the reference 
to written findings and decision in 
§ 300.510(b)(2)(vi) consistent with 
§ 300.509(a)(5), and (2) allow the choice 
of “electronic or written findings of fact 
and decision.” 

• Proposed § 300.513 (Attorneys’ 
fees) has been amended to include all of 
the provisions of section 615(i)(3)(C)-(G) 
of the Act. 

• Proposed § 300.514(c) has been 
amended to provide that a decision by 
a State bearing or review officer that is 
in agreement with the parents 
constitutes an agreement for purposes of 
pendency. 

• Proposed § 300.515 (Surrogate 
parents) has been revised to permit 
employees of nonpublic agencies that 
have no role in educating a child to 
serve as surrogate parents. 

Discipline Procedures 
• A new § 300.519 (Change of 

placement for disciplinary removals) 
has been added regarding change of 
placement in the context of removals 
under §§ 300.520-300.529. 

• Proposed § 300.520 (Authority of 
school personnel) has been amended as 
follows; 

(1) Proposed § 300.520(a)(1) has been 
revised to specify that to the extent 
removal would be applied to children 
without disabilities, school personnel 
may order the removal of a child with 
a disability from the child’s current 
placement for not more than 10 
consecutive school days and additional 
removals of not more tiban 10 
consecutive school days in that same 
school year for separate incidents of 
misconduct as long as they do not 
constitute a change in placement under 
§ 300.519, and to make clear that after 
a child with a disability has been 
removed from his or her current 
placement for more than 10 school days 
in the same school year, during any 
subsequent days of removal the public 
agency must provide services to the 
extent necessary under § 300.121(d). 

(2) Proposed § 300.520(b) has been 
revised to replace “suspension” with 
“removal,” and to specify that when 
first removing a child for more than 10 
school days in a school year, or 
commencing a removal that constitutes 
a change of placement, the LEA must 
within 10 business days, convene an lEP 
meeting. If tbe agency had not already 

conducted a functional behavioral 
assessment and implemented a 
behavioral intervention plan for the 
child the purpose of the lEP meeting is 
to develop an assessment plan. As soon 
as practicable after completion of the 
plan, the LEA must then convene an lEP 
meeting to develop appropriate 
behavioral interventions to address the 
child’s behavior. If a child already has 
a behavioral intervention plan, the 
purpose of the lEP meeting is to review 
the plan and its implementation. 

(3) Proposed § 300.520(c) has been 
deleted and replaced with a provision 
that requires that if a child with a 
disability who has a behavioral 
intervention plan and has been removed 
for more than 10 school days in a school 
year subsequently is subjected to a 
removal that is not a change of 
placement, the child’s lEP team 
members shall review the behavioral 
intervention plan, and meet to modify it 
or its implementation if one or more 
team members think modifications are 
needed. 

• Proposed § 300.521(d) has been 
modified to make clear that the hearing 
officer determines the appropriateness 
of the interim alternative educational 
setting proposed by school personnel 
who have consulted with the child’s 
special education teacher. 

• Proposed § 300.522 (Determination 
of setting) has been amended to (1) 
specify that the interim alternative 
educational setting referred to in 
§ 300.520(a)(2) must be determined by 
the lEP team; and (2) clarify that the 
services and modifications to address 
the child’s behavior are designed to 
prevent the behavior from recurring. 

• Proposed § 300.523 (Manifestation 
determination review) has been 
amended as follows: 

(1) Proposed § 300.523(a) has been 
revised to (1) specify that the 
manifestation determination review is 
done regarding behavior described in 
§§ 300.520(a)(2) and 300.521, or if a 
removal is contemplated that constitutes 
a change of placement imder § 300.519; 
and (2) require that parents be provided 
notice of procedural safeguards 
consistent with § 300.504. 

(2) Proposed § 300.523(b) (exception 
to conducting a manifestation 
determination review) has been 
removed. 

(3) Proposed § 300.523(c) has been 
redesignated as § 300.523(b) and revised 
to specify that the manifestation 
determination review is conducted at a 
meeting. 

(4) Proposed § 300.523(d) and (e) have 
been redesignated as § 300.523(c) and 
(d) and revised by adding “and other 
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qualified personnel” after “lEP team” 
each time it is used. 

(5) Proposed paragraph (f) has been 
redesignated as paragraph (e) and a new 
paragraph (f) has been added to clarify 
that if in the manifestation review 
deficiencies are identified in the child’s 
lEP or placement or in their 
implementation, the public agency must 
act to correct those deficiencies. 

• Proposed § 300.524 (Determination 
that behavior was not a memifestation of 
disability) has been amended to (1) 
replace, in paragraph (a), the reference 
to “section 612 of the Act” with 
“§ 300.121(c);” and (2) refer, in 
paragraph (c), to the placement rules of - 
§ 300.526. 

• Proposed § 300.525 (Parent appeal) 
has been revised to refer to any decision 
regarding placement under §§ 300.520- 
300.528. 

• Proposed § 300.526(c)(3) has been 
revised to clarify that extensions of 45 
day removals by a hearing officer 
because returning the child to the 
child’s current placement would be 
dangerous, may be repeated, if 
necessary. 

• Proposed § 300.527 (Protections for 
children not yet eligible for special 
education and related services) has been 
amended as follows: 

(1) Proposed § 300.527(b)(1) has been 
revised to refer to not knowing how to 
write rather than illiteracy in English. 

(2) Proposed § 300.527(b)(2) has been 
revised to clarify that the behavior or 
performance is in relation to the 
categories of disability identified in 
§300.7. 

(3) Proposed § 300.527(b)(4) has been 
revised to refer to other personnel who 
have responsibilities for child find or 
special education referrals in the 
agency. 

(4) Proposed § 300.527(c) has been 
redesignated as paragraph (d), and a 
new paragraph (c) has been added to 
provide that if an agency acts on one of 
the bases identified in paragraph (b), 
determines that the child is not eligible, 
and provides proper notice to the 
parents, and there are no additional 
bases of knowledge under paragraph (b) 
that were not considered, the agency 
would not be held to have a basis of 
knowledge under § 300.527(b). 

(5) Proposed § 300.527(d)(2)(ii) has 
been revised to clarify that an 
educational placement under that 
provision can include suspension or 
expulsion without educational services. 

• Proposed § 300.528 (Expedited due 
process hearings) has been amended as 
follows: 

(1) Proposed § 300.528(a)(1) (requiring 
a decision within 10 business days) has 
been deleted. (Paragraphs (a)(2) and 

(a)(3) are redesignated as (a)(1) and 
(a)(2) and paragraphs (b) and (c) are 
redesignated as (c) and (d).) 

(2) A new § 300.528(b) has been 
added to require that (A) each State 
establish a timeline for expedited due 
process hearings that results in a written 
decision being mailed to the parties 
within 45 days, with no extensions 
permitted that result in decisions being 
issued more than 45 days after the 
hearing request is received by the public 
agency; and (B) decisions be issued in 
the same period of time, whether the 
hearing is requested by a parent os an 
agency. 

(3) Redesignated § 300.528(d) has 
been revised to specify that expedited 
due process hearings are appealable 
consistent with the § 300.510. 

• Proposed § 300.529 (Referral to and 
action by law enforcement and judicial 
authorities) has been amended to make 
clear that copies of a child’s special 
education and disciplinary records may 
be transmitted only to the extent that 
such transmission is permitted under 
FERPA. (Section 300.571 has been 
amended to note the relationship of this 
section.) 

Procedmres for Evaluation and 
Determination of Eligibility 

• Proposed § 300.532 (Evaluation 
procedures) has been amended to (1) 
require that assessments of children 
with limited English proficiency must 
be selected and administered to ensure 
that they measure the extent to which a 
child has a disability and needs special 
education, and do not, instead, measure 
the child’s English language skills 
(§ 300.532(a)2); (2) provide that the 
information gathered include 
information related to enabling the child 
to be involved and progress in the 
general curriculum or appropriate 
activities if the child is a preschool 
child (§ 300.532(b)); (3) provide that if 
an assessment is not conducted under 
standard conditions, information about 
the extent to which the assessment 
varied from standard conditions, such 
as the qualifications of the person 
administering the test or the method of 
test administration, must be included in 
the evaluation report (§ 300.532(c)(2)); 
and (4) provide that each public agency 
ensure that the evaluation of each child 
with a disability under §§ 300.531- 
300.536 is sufficiently comprehensive to 
identify all of the child’s special 
education and related services needs, 
whether or not commonly linked to the 
disability category in which the child 
has been classified. 

• Proposed § 300.533 (Determination 
of needed evaluation data) has been 
revised to clarify that the group 

reviewing existing data may conduct 
that review without a meeting 
(§ 300.533(b)). 

• Proposed § 300.534 (Determination 
of eligibility) has been amended to 
clarify that (1) children are not eligible 
if they need specialized instruction 
because of limited English proficiency 
or lack of instruction in reading or math, 
but do not need such instruction 
because of a disability, as defined in 
§ 300.7; and (2) the evaluation required 
in § 300.534(c)(1) is not required before 
termination of a child’s eligibility under 
Part B of the Act due to graduation with 
a regular high school diploma, or 
ceasing to meet the age requirement for 
FAPE under State law. 

• Proposed § 300.535 (Procedures for 
determining eligibility and placement) 
has been revised to add “parent input” 
to the variety of sources from which the 
public agency will draw in interpreting 
evaluation data for the purpose of 
determining a child’s eligibility under 
this part. 

Least Restrictive Environment (LRE) 

• Proposed § 300.550 (General LRE 
requirements) has been amended to add 
a cross reference to § 300.311(b) and (c), 
to clarify that the LRE provisions do not 
apply to students with disabilities who 
cire convicted as adults under State law 
and incarcerated in adult prisons. 

• Proposed § 300.552 (Placements) 
has been amended to (1) include a 
reference to preschool children with 
disabilities in the introductory 
paragraph of this section, and (2) to add 
a new § 300.552(e) prohibiting the 
removal of child with a disability from 
an age-appropriate regular classroom 
solely because of needed modifications 
in the general curriculum. 

Confidentiality of Information 

• Proposed § 300.562 (Access rights) 
has been revised to make it clear that 
expedited due process hearing 
procedures under §§ 300.521-300.529 
are also covered under this section. 

• Proposed § 300.571 (Consent) has 
been amended to permit disclosures 
without parental consent to the agencies 
identified in § 300.529, to the extent 
permitted under the Family Educational 
Rights and Privacy Act (FERPA). 

• Proposed § 300.574 (Children’s 
rights) has been revised by 
incorporating into the regulations the 
substance of the two notes following the 
section (relating to transfer of 
educational records to the student at age 
18). 

Department Procedures 

• Proposed § 300.589 (Waiver of 
requirement regarding supplementing 
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and not supplanting with Part B funds) 
has been revised to conform to the 
statutory provision that the Secretary 
provides a waiver “in whole or in part.” 

7. Changes in Subpart F—State 
Administration 

• Proposed § 300.652 (Advisory panel 
functions) has been revised to clarify 
that one of the duties of the advisory 
panel is advising the State agency that 
has general responsibility for students 
who have been convicted as adults and 
incarcerated in adult prisons. 

• Proposed § 300.653 (Advisory panel 
procedures) has been amended to 
specify that all advisory panel meetings 
and agenda items must be “annoimced 
enough in advance of the meeting to 
afford interested parties a reasonable 
opportxmity to attend.” 

• Proposed § 300.660 (Adoption of 
State complaint procedures) has been 
revised to clarify that if an SEA, in 
resolving a complaint, hnds a failure to 
provide appropriate services to a child 
with a disability, the SEA must address 
(1) how to remediate the denial of those 
services, including, as appropriate, the 
awarding of monetary reimbiursement or 
other corrective action appropriate to 
the needs of the child; and (2) 
appropriate future provision of services 
for all children with disabilities. 

• Proposed § 300.661 (Minimum 
State complaint procedures) has been 
revised to clarify that (1) if an issue in 
a complaint is the subject of a due 
process hearing, that issue (but not any 
issue outside of the hearing) would be 
set aside until the conclusion of the 
hearing, (2) the decision on an issue in 
a due process hearing would be binding 
in a State complaint resolution, and (3) 
a public agency’s failure to implement 
a due process decision would have to be 
resolved by the SEA. 

8. Changes in Subpart G—Allocation of 
Funds; Reports 

• Proposed § 300.712 (Allocations to 
LEAs) has been revised to clarify tliat, 
if LEAs are created, combined, or 
otherwise reconfigured subsequent to 
the base year (i.e. the year prior to the 
year in which the appropriation under 
section 611(j) of the Act exceeds 
$4,924,672,200), the State is required to 
provide the LEAs involved with revised 
base allocations calculated on the basis 
of the relative numbers of children with 
disabilities aged 3 through 21, or 6 
through 21, depending on whether the 
State serves all children with 
disabilities aged 3 through 5 currently 
provided special education by each of 
the affected LEAs. The section also has 
been expanded to state that, for the 
purpose of making grants under this 

section. States must apply, on a uniform 
basis across all LEAs, the best data that 
are available to them on the numbers of 
children enrolled in public and private 
elementary and secondary schools and 
the numbers of children living in 
poverty. 

• Proposed § 300.713 (Former 
Chapter 1 State agencies) has been 
revised to clarify that the amount each 
former Chapter 1 State agency must 
receive is the minimum amount. 

• Proposed § 300.751 (Annual report 
of children served) has been revised to 
clarify that the Secretary may permit 
States to collect certain data through 
sampling. 

9. Changes to Part 303 

• Proposed § 303.510 (Adopting State 
complaint procedures) has been revised 
to clarify that if a lead agency, in 
resolving a complaint, finds a failure to 
provide appropriate services, it must 
address (1) how to remediate the denial 
of those services, including, as 
appropriate, the awarding of monetary 
reimbursement or other corrective 
action appropriate to the needs of the 
child and the child’s family, as well as 
(2) appropriate future provision of 
services for all infants and toddlers with 
disabilities and their families. 

• Proposed § 303.512 (Minimum 
State complaint procedures) has been 
revised to clarify that (1) if an issue in 
a complaint is the subject of a due 
process hearing, that issue (but not any 
issue outside of the hearing) would be 
set aside until the conclusion of the 
hearing, (2) the decision on an issue in 
a due process hearing would be binding 
in a State complaint resolution, and (3) 
a public agency’s or private service 
provider’s failure to implement a due 
process decision must be resolved by 
the lead agency. 

Role of the Regular Education Teacher 
on the lEP Team 

The regulations at §§ 300.344(a)(2) 
and 300.346(d) repeat the statutory 
provisions regarding the role of the 
regular education teacher in developing, 
reviewing, and revising lEPs. The extent 
of the regular education teacher’s 
involvement in the lEP process would 
be determined on a case by case basis 
and is addressed in question 24 in 
Appendix A. 

Discipline for Children With 
Disabilities 

Some Key Changes in the Regulations 
Regarding Discipline for Children With 
Disabilities 

One of the major areas of conce^LTi in 
public comment on the NPRM was the 

issue of discipline for children with 
disabilities under the Act. The previous 
list of major changes briefly describes 
the major changes from the NPRM that 
are reflected in these final regulations 
regcurding discipline under 
§§ 300.121(d), and 300.519-529. These 
changes reflect very serious 
consideration of the concerns of school 
administrators amd teachers regarding 
preserving school safety and order 
without unduly biirdensome 
requirements, while helping schools 
respond appropriately to a child’s 
behavior, promoting the use of 
appropriate behavioral interventions, 
and increasing the likelihood of success 
in school and school completion for 
some of om most at-risk students. 

The comments also revealed some 
confusion about several of the 
provisions of the Act and the NPRM 
regarding discipline. Limitations in the 
statute and regulations about the 
amount of time that a child can be 
removed from his or her current 
placement only come into play when 
schools are not able to work out an 
appropriate placement with the parents 
of a child who has violated a school 
code of conduct. In many, many cases 
involving discipline for children with 
disabilities, schools and parents are able 
to reach an agreement about how to 
respond to the child’s behavior. In 
addition, neither the statute or the 
proposed or final regulations impose 
absolute limits on the number of days 
that a child can be removed from his or 
her cxurent placement in a school year. 
As was the case in the past, school 
personnel have the ability to remove a 
child for short periods of time as long 
as the removal does not constitute a 
change of placement. To help make this 
point, the regulations include a new 
provision (§ 300.519) that reflects the 
Department’s longstanding definition of 
what constitutes a “change of 
placement” in the disciplinary context. 
In this regulation, a disciplinary 
“change of placement” occmrs when a 
child is removed for more than 10 
consecutive school days or when the 
child is subjected to a series of removals 
that constitute a pattern because they 
cumulate to more than 10 school days 
in a school year, and because of factors 
such as the length of the removal, the 
total amount of time the child is 
removed, and the proximity of the 
removals to one another. (§ 300.519). 
Changes also have been made to 
§ 300.520(a)(1) to make clear that 
multiple short-term removals (i.e., 10 
consecutive days or less) for separate 
incidents of misconduct are permitted, 
to the extent removals would be applied 
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to children without disabilities as long 
as those removals do not constitute a 
change of placement, as defined in 
§300.519. 

Instead of requiring that services 
begin on the eleventh day in a school 
year that a child is removed from his or 
her current educational placement, as 
was proposed in the NPRM, the 
regulations take a more flexible 
approach. If the removal is pursuant to 
school personnel’s authority to remove 
for not more than 10 consecutive days 
(§ 300.520(a)(1)) or for behavior that is 
not a manifestation of the child’s 
disability, consistent with § 300.524 
services must be provided to the extent 
necessary to enable the child to 
continue to appropriately progress in 
the general curriculum and 
appropriately advance toward the goals 
in his or her lEP. (§ 300.121(d)). 

If the removal is by school personnel 
under their authority to remove for not 
more than 10 school days at a time 
(§ 300.520(a)(1)), school personnel, in 
consultation with the child’s special 
education teacher, make the 
determination regarding the extent to 
which services are necessary to meet 
this standard. (§ 300.12l(d)(3)(i)). On 
the other hand, if the removal 
constitutes a change in placement, the 
child’s BEP team must be involved. If the 
removal is pursuant to the authority to 
discipline a child with a disability to 
the same extent as a nondisabled child 
for behavior that has been determined to 
not be a manifestation of the child’s 
disability (§ 300.524), the child’s lEP 
team makes the determination regarding 
the extent to which services are 
necessary to meet this standard. 
(§ 300.121(d)(3)(ii)). If the child is being 
placed in an interim alternative 
educational setting for up to 45 days 
because of certain weapon or drug 
offenses (§ 300.520(a)(2)) or because a 
hearing officer has determined that 
there is a substantial likelihood of injury 
to the child or others if the child 
remains in his or her current placement 
(§ 300.521), the services to be provided 
to the child are determined based on 
§ 300.522. In these cases, the interim 
alternative educational setting must be 
selected so as to enable the child to 
continue to progress in the general 
curriculum, although in another setting, 
and to continue to receive those services 
and modifications, including those 
described in the child’s current lEP, that 
will enable the child to meet the goals 
set out in that lEP and include services 
and modifications to address the 
behavior. (§§ 300.121(d)(2)(ii) and 
300.522). 

Under these regulations, lEP team 
meetings regarding functional 

behavioral assessments and behavioral 
intervention plans will only be required 
within 10 business days of (1) when the 
child is first removed for more than 10 
school days in a school year, and (2) 
whenever the child is subjected to a 
disciplinary change of placement. 
(§ 300.520(b)(1)). In other subsequent 
removals in a school year of a child who 
already has a functional behavioral 
assessment and behavioral intervention 
plan, the lEP team members can review 
the behavioral intervention plan and its 
implementation in light of the child’s 
behavior, without a meeting, and only 
meet if one or more of the team 
members believe that the plan or its 
implementation need modification. 
(§ 300.520(c)). 

These final regulations also provide 
that manifestation determinations, and 
the lEP team meetings to make these 
determinations, are only required when 
a child is subjected to a disciplinary 
chemge of placement. (§ 300.523(a)). 
These changes should eliminate the 
need for unnecessary, repetitive lEP 
team meetings. The discussion of 
conunents regarding the disciplinary 
sections of the regulations in 
Attachment 1 provides a fuller 
explanation of the regulatory provisions 
regarding discipline. 

Answers to Some Commonly Asked 
Questions About Discipline Under IDEA 

Prior to the amendments to the 
Education of the Handicapped Act 
(EHA) in 1975, (the EHA is today known 
as IDEA), the special educational needs 
of children with disabilities were not 
being met. More than half of the 
children with disabilities in the United 
States did not receive appropriate 
educational services, and a million 
children with disabilities were excluded 
entirely ft’om the public school system. 
All too often, school officials used 
disciplinary measures to exclude 
children with disabilities fi'om 
education simply because they were 
different or more difficult to educate 
than nondisahled children. 

It is against that backdrop that Pub. L. 
94-142 was developed, with one of its 
primary goals being the elimination of 
any exclusion of children with 
disabilities from education. In the IDEA 
reauthorization of 1997, Congress 
recognized that in certain instances 
school districts needed increased 
flexibility to deal with safety issues 
while maintaining needed due process 
protections in the IDEA. The following 
questions and answers address; (l) the 
proactive requirements of the IDEA 
designed to ensure that children with 
disabilities will be able to adhere to 
school rules; (2) IDEA provisions 

regarding removal of students from their 
current placement when their behavior 
significantly violates school discipline 
codes; and (3) the requirement of the 
IDEA for the continuation of services for 
children with disabilities who are 
disciplined. 

1. Why are there special rules about 
discipline for children with disabilities? 

The protections in the IDEA regarding 
discipline are designed to prevent the 
type of often speculative emd subjective 
decision making by school officials that 
led to widespread abuses of the rights of 
children with disabilities to an 
appropriate education in the past. For 
example, in Mills v. Board of Education 
of the District of Columbia (1972) the 
court recognized that many children 
were being excluded entirely from 
education merely because they had been 
identified as having a behavior disorder. 
It is important to keep in mind, 
however, that these protections do not 
prevent school officials ft’om 
maintaining a learning environment that 
is safe and conducive to learning for all 
children. Well run schools that have 
good leadership, well-trained teachers 
and high standards for all students have 
fewer discipline problems than schools 
that do not. 

It is also extremely important to keep 
in mind that the provisions of the 
statute and regulation concerning the 
amount of time a child with a disability 
can be removed from his or her regular 
placement for disciplinary reasons are 
only called into play if the removal 
constitutes a change of placement and 
the parent objects to proposed action by 
school officials (or objects to a refusal by 
school officials to take an action) and 
requests a due process hearing. The 
discipline rules concerning the amount 
of time a child can be removed from his 
or her current placement essentially are 
exceptions to Ae generally applicable 
requirement that a child remains in his 
or her cmrent placement during the 
pendency of due process, and 
subsequent judicial, proceedings. (See, 
section 615(j) of the Act and § 300.514.) 
If school officials believe that a child’s 
placement is inappropriate they can 
work with the child’s parent through the 
lEP and placement processes to come up 
with an appropriate placement for the 
child that will meet the needs of the 
child and result in his or her improved 
learning and the learning of others and 
ensiue a safe environment. In addition 
to the other measures discussed in the 
following questions, the discipline 
provisions of the IDEA allow 
responsible and appropriate changes in 
placement of children with disabilities 
when their parents do not object. 
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2. Does IDEA contain provisions that 
promote proactive up-front measures 
that will help prevent discipline 
problems? 

Yes. Research has shown that if 
teachers and other school personnel 
have the knowledge and expertise to 
provide appropriate behavioral 
interventions, future behavior problems 
can be greatly diminished if not totally 
avoided. Appropriate staff development 
activities and improved pre-service 
training programs at the university level 
with emphasis in the area of early 
identification of reading and behavior 
problems and appropriate interventions 
can help to ensure that regular and 
special education teachers and other 
school personnel have the needed 
knowledge and skills. Changes in the 
IDEA emphasize the need of State and 
loced educational agencies to work to 
ensure that superintendents, principals, 
teachers and other school personnel are 
equipped with the knowledge and skills 
that will enable them to appropriately 
address behavior problems when they 
occiur. 

In addition, the IDEA includes 
provisions that focus on individual 
children. If a child has behavior 
problems that interfere with his or her 
learning or the learning of others, the 
lEP team must consider whether 
strategies, including positive behavioral 
interventions, strategies, and supports 
are needed to address the behavior. If 
the lEP team determines that such 
services are needed, they must be added 
to the lEP and must be provided. The 
Department has supported a number of 
activities such as training institutes, 
conferences, clearinghouses and other 
technical assistance and research 
activities on this topic to help school 
personnel appropriately address 
behavioral concerns for children with 
disabilities. 

3. Ccui a child with a disability who is 
experiencing significant disciplinary 
problems be removed to another 
placement? 

Yes. Even when school personnel are 
appropriately trained and are 
proactively addressing children’s 
behavior issues through positive 
behavioral intervention supports, 
interventions, and strategies, there may 
be instances when a child must be 
removed from his or her current 
placement. When there is agreement 
between school personnel and the 
child’s parents regarding a change in 
placement (as there frequently is), there 
will be no need to bring into play the 
discipline provisions of the law. Even if 
agreement is not possible, in general. 

school officials can remove any child 
with a disability from his or her regular 
school placement for up to 10 school 
days at a time, even over the parents’ 
objections, whenever discipline is 
appropriate and is administered 
consistent with the treatment of 
nondisabled children. § 300.520(a)(1). 
However, school officials cannot use 
this authority to repeatedly remove a 
child from his or her current placement 
if that series of removals means the 
child is removed for more than 10 
school days in a school year and factors 
such as the length of each removal, the 
total amount of time that the child is 
removed, and the proximity of the 
removals to one another lead to the 
conclusion that there has been a change 
in placement. §§ 300.519-300.520(a)(l). 
There is no specific limit on the number 
of days in a school year that a child with 
a disability can be removed from his or 
her current placement. After a child is 
removed from his or her current 
placement/or more than 10 cumulative 
school days in a school year, services 
must be provided to the extent required 
under § 300.121(d), which concerns the 
provision of FARE for children 
suspended or expelled from school. 

If the child’s parents do not agree to 
a change of placement, school 
authorities can unilaterally remove a 
child with a disability from the child’s 
regular placement for up to 45 days at 
a time if the child has brought a weapon 
to school or to a school function, or 
knowingly possessed or used illegal 
drugs or sold or solicited the sale of 
controlled substances while at school or 
a school function. § 300.520(a)(2). In 
addition, if school officials believe that 
a child with a disability is substantially 
likely to injure self or others in the 
child’s regular placement, they can ask 
an impartial heeiring officer to order that 
the child be removed to an interim 
alternative educational setting for a 
period of up to 45 days. § 300.521. If at 
the end of an interim alternative 
educational placement of up to 45 days, 
school officials believe that it would be 
dangerous to return the child to the 
regular placement because the child 
would be substantially likely to injure 
self or others in that placement, they 
can ask an impartial hearing officer to 
order that the child remain in an interim 
alternative educational setting for an 
additional 45 days. § 300.526(c). If 
necessary, school officials can also 
request subsequent extensions of these 
interim alternative educational settings 
for up to 45 days at a time if school 
officials continue to believe that the 
child would be substantially likely to 

injure self or others if returned to his or 
her regular placement. § 300.526(c)(4). 

Additionally, at any time, school 
officials may seek to obtain a court order 
to remove a child with a disability from 
school or to change a child’s current 
educational placement if they believe 
that maintaining the child in the current 
educational placement is substantially 
likely to result in injury to the child or 
others. 

Finally, school officials can report 
crimes coimnitted by children with 
disabilities to appropriate law 
enforcement authorities to the same 
extent as they do for crimes committed 
by nondisabled students. § 300.529. 

4. Do the IDEA regulations mean that a 
child with a disability cannot be 
removed from his or her current 
placement for more than ten school days 
in a school year? 

No. School authorities may 
unilaterally suspend a child with a 
disability from the child’s regular 
placement for not more than 10 school 
days at a time for any violation of school 
rules if nondisabled children would be 
subjected to removal for the same 
offense. They also may implement 
additional srispensions of up to ten 
school days.at a time in that same 
school year for separate incidents of 
misconduct if educational services are 
provided for the remainder of the 
removals, to the extent required under 
§ 300.121(d). (See the next question 
regarding the provision of educational 
services during periods of removal.) 
However, school authorities may not 
remove a child in a series of short-term 
suspensions (up to 10 school days at a 
time), if these suspensions constitute a 
pattern that is a change of placement 
because the removals cumulate to more 
than 10 school days in a school year and 
because of factors such eis the length of 
each removal, the total amount of time 
the child is removed, and the proximity 
of-the removals to one another. But not 
all series of removals that cumulate to 
more than 10 school days in a school 
year would constitute a pattern under 
§ 300.519(b). 

Of course, in the case of less serious 
infractions, schools can address the 
misconduct through appropriate 
instructional and/or related services, 
including conflict management, 
behavior management strategies, and 
measures such as study carrels, time¬ 
outs, and restrictions in privileges, so 
long as they are not inconsistent with 
the child’s lEP. If a child’s lEP or 
behavior intervention plan addresses a 
particular behavior, it generally would 
be inappropriate to utilize some other 
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response, such as suspension, to that 
behavior. 

5. What must a school district do when 
removing a child with a disability from 
his or her current placement for the 
eleventh cumulative day in a school 
year? 

Beginning on the eleventh cumulative 
day in a school year that a child with 
a disability is removed from his or her 
current placement, the school district 
must provide those services that school 
personnel (for example, the school 
administrator or other appropriate 
school personnel) in consultation with 
the child’s special education teacher 
determine to be necessary to enable the 
child to appropriately progress in the 
general curriculum and appropriately 
advance toward achieving the goals set 
out in the child’s lEP. School personnel 
would determine where those services 
would be provided. This means that for 
the remainder of the removal that 
includes the eleventh day, and for any 
subsequent removals, services must be 
provided to the extent determined 
necessary, while the removal continues. 
§ 300.121(d)(2) and (3). 

Not later than 10 business days after 
removing a child with a disability for 
more than 10 school days in a school 
year, the school district must convene 
an lEP team meeting to develop a 
behavioral assessment plan if the 
district has not already conducted a 
functional behavioral assessment and 
implemented a behavioral intervention 
plan for the child. If a child with a 
disability who is being removed for the 
eleventh cumulative school day in a 
school year already has a behavioral 
intervention plan, the school district 
must convene the lEP team (either 
before or not later than 10 business days 
after first removing the child for more 
than 10 school days in a school year) to 
review the plan and its implementation, 
and modify the plan and its 
implementation as necessary to address 
the behavior. § 300.520(b). 

A manifestation determination would 
not be required unless the removal that 
includes the eleventh cumulative school 
day of removal in a school year is a 
change of placement. § 300.523(a). 

6. Does the IDEA or its regulations mean 
that a child with a disability can never 
be suspended for more than 10 school 
days at a time or expelled for behavior 
that is not a manifestation of his or her 
disability? 

No. If the lEP team concludes that the 
child’s behavior was not a manifestation 
of the child’s disability, the child can be 
disciplined in the same manner as 
nondisabled children, except that 

appropriate educational services must 
be provided. § 300.524(a). This means 
that if nondisabled children are long¬ 
term suspended or expelled for a 
particular violation of school rules, the 
child with disabilities may also be long¬ 
term suspended or expelled. 
Educational services must be provided 
to the extent the child’s LEP team 
determines necessary to enable the child 
to appropriately progress in the general 
curriculum and appropriately advance 
toward the goals set out in the child’s 
lEP. § 300.121(d)(2). 

7. Does the statutory language “carries 
a weapon to school or to a school 
function’’ cover instances in which the 
child acquires a weapon at school? 

Yes. Although the statutory language 
“carries a weapon to school or to a 
school function’’ could be viewed as 
ambiguous on this point, in light of the 
clear intent of Congress in the Act to 
expand the authority of school 
personnel to immediately address 
school weapons offenses, the 
Department’s opinion is that this 
language also covers instances in which 
the child is found to have a weapon that 
he or she obtained while at school. 

Goals 2000: Educate America Act 

The Goals 2000; Educate America Act 
(Goals 2000) focuses the Nation’s 
education reform efforts on the eight 
National Education Goals and provides 
a framework for meeting them. Goals 
2000 promotes new partnerships to 
strengthen schools and expands the 
Department’s capacities for helping 
communities to exchange ideas and 
obtain information needed to achieve 
the goals. 

These final regulations address the 
following National Education Goals: 

• All children in America will start 
school ready'to learn. 

• The high school graduation rate 
will increase to at least 90 percent. 

• All students will leave grades 4, 8, 
and 12 having demonstrated 
competency in challenging subject 
matter, including English, mathematics, 
science, foreign languages, civics and 
government, economics, arts, history, 
and geography; and every school in 
America will ensure that all students 
learn to use their minds well, so they 
may be prepared for responsible 
citizenship, further learning, and 
productive employment in our Nation’s 
modern economy. 

• United States students will be first 
in the world in mathematics and science 
achievement. 

• Every adult American will be 
literate and will possess the knowledge 
and skills necessary to compete in a 

global economy and exercise the rights 
and responsibilities of citizenship. 

• Every school in the United States 
will be free of drugs, violence, and the 
unauthorized presence of firearms and 
alcohol and will offer a disciplined 
environment conducive to learning. 

• The Nation’s teaching force will . 
have access to programs for the 
continued improvement of their 
professional skills and the opportunity 
to acquire the knowledge and skills 
needed to instruct and prepare all 
Americem students for the next century. 

• Every school will promote 
partnerships that will increase parental 
involvement and participation in 
promoting the social, emotional, and 
academic growth of children. 

Executive Order 12866 

This is a significant regulatory action 
under section 3(f)(1) of Executive Order 
12866 and, therefore, these final 
regulations have been reviewed by the 
Office of Management and Budget in 
accordance with that order. Because it 
has been determined that these 
regulations are economically significant 
under the order, the Department has 
conducted an economic analysis, which 
is provided in Attachment 2. This 
regulation has also been determined to 
be a major rule under the Small 
Business Regulatory Enforcement 
Fairness Act of 1996. 

These final regulations implement 
changes made to the Individuals with 
Disabilities Education Act by the IDEA 
Amendments of 1997 and make other 
changes determined by the Secretary as 
necessary for administering this 
program effectively and efficiently. 

The IDEA Amendments of 1997 made 
a number of significant changes to the 
law. While retaining the basic rights and 
protections that have been in the law 
since 1975, the amendments 
strengthened the focus of the law on 
improving results for children with 
disabilities. The amendments 
accomplished this through changes that 
promote the early identification of, and 
provision of services to, children with 
disabilities, the development of 
individualized education programs that 
enhance the participation of children 
with disabilities in the general 
curriculum, the education of children 
with disabilities with nondisabled 
children, higher expectations for 
children with disabilities and 
accountability for their educational 
results, the involvement of parents in 
their children’s education, and reducing 
unnecessary paperwork and other 
burdens to better direct resources to 
improved teaching and learning. 
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All of these objectives are reflected in 
these final regulations, which largely 
reflect the changes to the statute made 
by IDEA Amendments of 1997. 

In assessing the potential costs and 
benefits—both quantitative and 
qucditative—of these final regulations, 
the Secretary has determined that the 
benefits of these final regulations justify 
the costs. 

The Secretary has also determined 
that this regulatory action does not 
rmduly interfere with State, local, and 
tribal governments in the exercise of 
their governmental functions. 

Paperwork Reduction Act of 1995 

Sections 300.110, 300.121, 300.123- 
300.130, 300.133, 300.135-300.137, 
300.141-300.145, 300.155-300.156, 
300.180, 300.192, 300.220-300.221, 
300.240, 300.280-300.281, 300.284, 
300.341, 300.343, 300.345, 300.347, 
300.380-300.382, 300.402, 300.482- 
300.483, 300.503-300.504, 300.506, 
300.508, 300.510-300.511, 300.532, 
300.535, 300.543, 300.561-300.563, 
300.565, 300.569, 300.571-300.572, 
300.574-300.575, 300.589, 300.600, 
300.653, 300.660-300.662, 300.750- 
300.751, 300.754, 303.403, 303.510- 
303.512, and 303.520 contain 
information collection requirements. As 
required by the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3507(d)), the 
Department of Education has submitted 
a copy of these sections to the Office of 
Management and Budget (OMB) for its 
review. 

Collection of Information: Assistance 
for Education of All Children with 
Disabilities: Complaint Procedures, 
§§ 300.600-300.662 and 303.510- 
303.512. Each SEA is required to adopt 
written procedures for resolving any 
complaint that meets the requirements 
in these proposed regulations. 

AnnucU reporting and recordkeeping 
hiuden for this collection of information 
is estimated to average 10 hours to issue 
a written decision to a complaint. There 
is cm estimated average annual total of 
1079 complaints submitted for 
processing. Thus, the total annual 
reporting and recordkeeping burden for 
this collection is estimated to be 10,790 
hours. 

Collection of Information: Assistance 
for Education of All Children with 
Disabilities: State Eligibility, §§ 300.110, 
300.121, 300.123-300.130, 300.133, 
300.135-300.137, 300.141-300.145, 
300.155-300.156, 300.280-300.281, 
300.284, 300.380-300.382, 300.402, 
300.482-300.483, 300.510-300.511, 
300.589, 300.600, 300.653, 303.403, and 
303.520. Each State must have on file 
with the Secretary policies and 
procedmes to demonstrate to the 

satisfaction of the Secretary that the 
State meets the specified conditions for 
assistance imder this part. In the past. 
States were required to submit State 
plans every three years with one-third of 
the entities submitting plans to the 
Secretary each year. With the new 
statute. States will no longer be required 
to submit State plans. Rather, the 
policies and procedures currently 
approved by, and on file with, the 
Secretciry that are not inconsistent with 
the IDEA Amendments of 1997 will 
remain in effect vmless amended. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 30 hours for each 
response for 58 respondents, including 
the time for reviewing instructions, 
seeu'ching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Thus, the 
total annual reporting and 
recordkeeping burden for this collection 
is estimated to be 1740 hours. 

Collection of Information: Assistance 
for Education of All Children with 
Disabilities: LEA Eligibility, §§ 300.180, 
300.192, 300.220-300.221, 300.240, 
300.341, 300.343, 300.345, 300.347, 
500.503-300.504, 300.532, 300.535, 
300.543, 300.561-300.563, 300.565, 
300.569, 300.571-300.572, and 300.574- 
300.575. Each local educational agency 
(LEA) and each State agency must have 
on file with the State educational 
agency (SEA) information to 
demonstrate that the agency meets the 
specified requirements for assistance 
under this part. In the past, each LEA 
was required to submit a periodic 
application to the SEA in order to 
establish its eligibility for assistance 
under this part. Under the new statutory 
changes, I JiAs are no longer required to 
submit such applications. Rather, the 
policies and procedures currently 
approved by, and on file with, the SEA 
that are not inconsistent with the IDEA 
Amendments of 1997 will remain in 
effect unless amended. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 2 hours for each 
response for 15,376 respondents, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Thus, the total annual reporting and 
recordkeeping burden for this collection 
is estimated to be 30,752 hours. The 
Secretary invites comment on the 
estimated time it will take for LEAs'to 
meet this reporting and recordkeeping 
requirement. 

Collection of Information: Assistance 
for Education of All Children with 
Disabilities: List of Hearing Officers and 
Mediators, §§ 300.506 and 300.508. 
Each State must maintain a list of 
individuals who are qualified mediators 
and knowledgeable in laws and 
regulations relating to the provision of 
special education and related services. 
Each public agency must, also, keep a 
list of the persons who serve as hearing 
officers. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 25 horns for each 
response for 58 respondents, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Thus, the 
total annual reporting and 
recordkeeping burden for this collection 
is estimated to be 3050 hours. 

Collection of Information: Assistance 
for Education of All Children with 
Disabilities: Report of Children and 
Youth with Disabilities Receiving 
Special Education, §§ 300.750-300.751, 
and 300.754. Each SEA must submit an 
annual report of children served. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 262 hours for 
each response for 58 respondents, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Thus, the total annual reporting and 
recordkeeping bmden for this collection 
is estimated to be 15,196 hours. 

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, room 10235, New Executive 
Office Building, Washington, DC 20503; 
Attention: Desk Officer for U.S. 
Department of Education. 

The Department considers comments 
by the public on these proposed 
collections of information in— 

• Evaluating whether the proposed 
collections of information are necessary 
for the proper performance of the 
functions of the Department, including 
whether the information will have 
practiced utility; 

• Evaluating the accmacy of the 
Department’s estimate of the burden of 
tbe proposed collections of information, 
including the validity of the 
methodology and assumptions used; 

• Enhancing the quality, usefulness, 
and clarity of the information to be 
collected; and 
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• Minimizing the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology; 
e.g., permitting electronic submission of 
responses. 

0MB is required to make a decision 
concerning the collections of 
information contained in these 
proposed regulations between 30 and 60 
days after publication of this document 
in the Federal Register. Therefore, a 
comment to OMB is best assured of 
having its full effect if OMB receives it 
within 30 days of publication. This does 
not affect the deadline for the public to 
comment to the Department on the 
proposed regulations. 

Regulatory Flexibility Act CertificatioH 

The Secretary certifies that these final 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. The small 
entities that would be affected by these 
regulations are small local educational 
agencies receiving Federal funds under 
this program. These regulations would 
not have a significant economic impact 
on the small LEAs affected because 
these regulations impose minimal 
requirements beyond those that would 
otherwise be required by the statute. In 
addition, increased costs imposed by 
these regulations on LEAs are expected 
to be offset by savings to be realized by 
LEAs. 

Intergevemmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership emd a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program. 

Assessment of Educational Impact 

In the NPRM published on October 
22,1997, the Secretary requested 
comments on whether the proposed 
regulations would require transmission 
of information that is being gathered by 
or is available from any other agency or 
authority of the United States. 

Based on the response to the NPRM 
and on its own review, the Department 
has determined that the regulations in 

this document do not require 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States. 

Electronic Access to This Document 

Anyone may also view this document, 
as well as all other Department of 
Education documents published in the 
Federal Register, in text or portable 
document format (pdf) on the World 
Wide Web at either of the following 
sites: 
http://gcs.ed.gov/fedreg.htm 

http://www.ed.gov/news.html 

To use the pdf you must have the 
Adobe Acrobat Reader Program with 
Search, which is available free at either 
of the previous sites. If you have 
questions about using the pdf, call the 
U.S. Govermnent Printing Office toll 
free at 1-888-293-6498. 

Anyone may also view these 
documents in text copy only on an 
electronic bulletin board of the 
Department. Telephone: (202) 219—1511 
or, toll free, 1-800-222^922. The 
docmnents are located imder Option 
G—Files/Announcements, Bulletins and 
Press Releases. 

Note: The official version of this document 
is the document published in the Federal 
Register. 

List of Subjects 

34 CFR Part 300 

Administrative practice and 
procedme. Education of individuals 
with disabilities. Elementary and 
secondary education. Equal educational 
opportunity. Grant programs— 
education. Privacy, Private schools, 
Reporting and recordkeeping 
requirements. 

34 CFR Part 303 

Education of individuals with 
disabilities. Grant programs— 
education, Infants and children. 
Reporting and recordkeeping 
requirements. 

Dated: March 4,1999. 
Richard W. Riley, 

Secretary of Education. 

(Catalog of Federal Domestic Assistance 
Number: 84.027 Assistance to States for the 
Education of Children with Disabilities, and 
84.181 Early Intervention Program for Infants 
and Toddlers with Disabilities) 

The Secretary amends Title 34 of tlie 
Code of Federal Regulations by revising 
part 300 and amending part 303 as 
follows: 

1. Part 300 is revised to read as 
follows: 

PART 300—ASSISTANCE TO STATES 
FOR THE EDUCATION OF CHILDREN 
WITH DISABILITIES 

Subpart A—General 

Purposes, Applicability, and Regulations 
That Apply to This Program 

Sec. 
300.1 Purposes. 
300.2 Applicability of this part to State, 

local, and private agencies. 

Definitions Used in This Part 

300.3 Regulations that apply. 
300.4 Act. 
300.5 Assistive technology device. 
300.6 Assistive technology service. 
300.7 Child with a disability. 
300.8 Consent. 
300.9 Day: business day; school day. 
300.10 Educational service agency. 
300.11 Equipment. 
300.12 Evaluation. 
300.13 Free appropriate public education. 
300.14 Include. 
300.15 Individualized education program. 
300.16 Individualized education program 

team. 
300.17 Individualized family service plan. 
300.18 Local educational agency. 
300.19 Native language. 
300.20 Parent. 
300.21 Personally identifiable. 
300.22 Public agency. 
300.23 Qualified personnel. 
300.24 Related services. 
300.25 Secondary school. 
300.26 Special education. 
300.27 State. 
300.28 Supplementary aids and services. 
300.29 Transition services. 
300.30 Definitions in EDGAR. 

Subpart B—State and Local Eligibility 

State Eligibility—General 

300.110 Condition of assistance. 
300.111 Exception for prior State policies 

and procedmes on file with the 
Secretary. 

300.112 Amendments to State policies and 
procedures. 

300.113 Approval by the Secretary. 
300.114—300.120 [Reserved] 

State Eligibility—Specific Conditions 

300.121 Free appropriate public education 
(FARE). 

300.122 Exception to FARE for certain ages. 
300.123 Full educational opportunity goal 

(FEOG). 
300.124 FEOG—timetable. 
300.125 Child find. 
300.126 Procedures for evaluation and 

determination of eligibility. 
300.127 Confidentiality of personally 

identifiable information. 
300.128 Individualized education 

programs. 
300.129 Procedural safeguards. 
300.130 Least restrictive environment. 
300.131 [Reserved] 
300.132 Transition of children from Part C 

to preschool programs. 
300.133 Children in private schools. 
300.134 [Reserved] 
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300.135 Comprehensive system of 
personnel development. 

300.136 Personnel standards. 
300.137 Performance goals and indicators. 
300.138 Participation in assessments. 
300.139 Reports relating to assessments. 
300.140 [Reserved] 
300.141 SEA responsibility for general 

supervision. 
300.142 Methods of ensuring services. 
300.143 SEA implementation of procedural 

safeguards. 
300.144 Hearings relating to LEA eligibility. 
300.145 Recovery of funds for misclassified 

children. 
300.146 Suspension and expulsion rates. 
300.147 Additional information if SEA 

provides direct services. 
300.148 Public participation. 
300.149 [Reserved] 
300.150 State advisory panel. 
300.151 [Reserved] 
300.152 Prohibition against commingling. 
300.153 State-level nonsupplanting. 
300.154 Maintenance of State financial 

support. 
300.155 Policies and procedures for use of 

Part B funds. 
300.156 Annual description of use of Part B 

funds. 

LEA and State Agency Eligibility—General 

300.180 Condition of assistance. 
300.181 Exception for prior LEA or State 

agency policies and procedures on file 
with the SEA. ' 

300.182 Amendments to LEA policies and 
procedures. „ 

300.183 [Reserved] 
300.184 Excess cost requirement. 
300.185 Meeting the excess cost 

requirement. 
300.186—300.189 [Reserved] 
300.190 Joint establishment of eligibility. 
300.191 [Reserved] 
300.192 Requirements for establishing 

eligibility. 
300.193 [Reserved] 
300.194 State agency eligibility. 
300.195 [Reserved] 
300.196 Notification of LEA or State agency 

in case of ineligibility. 
300.197 LEA and State agency compliance. 

LEA and State Agency Eligibility—Specific 
Conditions 

300.220 Consistency with State policies. 
300.221 Implementation of CSPD. 
300.222—300.229 [Reserved] 
300.230 Use of amounts. 
300.231 Maintenance of effort. 
300.232 Exception to maintenance of effort. 
300.233 Treatment of federal funds in 

certain fiscal years. 
300.234 Schoolwide programs under title I 

of the ESEA. 
300.235 Permissive use of funds. 
300.236—300.239 [Reserved] 
300.240 Information for SEA. 
300.241 Treatment of charter schools and 

their students. 
300.242 Public information. 
300.243 [Reserved] 
300.244 Coordinated services system. 

School-Based Improvement Plan 

300.245 School-based improvement plan. 

300.246 Plan requirements. 
300.247 Responsibilities of the LEA. 
300.248 Limitation. 
300.249 Additional requirements. 
300.250 Extension of plan. 

Secretary of the Interior—Eligibility 

300.260 Submission of information. 
300.261 Public participation. 
300.262 Use of Part B funds. 
300.263 Plan for coordination of services. 
300.264 Definitions. 
300.265 Establishment of advisory board. 
300.266 Annual report by advisory board. 
300.267 Applicable regulations. 

Public Participation 

300.280 Public hearings before adopting 
State policies and procedures. 

300.281 Notice. 
300.282 Opportunity to participate; 

comment period. 
300.283 Review of public comments before 

adopting policies and procedures. 
300.284 Publication and availability of 

approved policies and procedures. 

Subpart C—Services 

Free Appropriate Public Education 

300.300 Provision of FAPE. 
300.301 FAPE—methods and payments. 
300.302 Residential placement. 
300.303 Proper functioning of hearing aids. 
300.304 Full educational opportimity goal. 
300.305 Program options. 
300.306 Nonacademic services. 
300.307 Physical education. 
300.308 Assistive technology. 
300.309 Extended school year services. 
300.310 [Reserved] 
300.311 FAPE requirements for students 

with disabilities in adult prisons. 
300.312 Children with disabilities in public 

charter schools. 
300.313 Children experiencing 

developmental delays. 

Evaluations and Reevaluations 

300.320 Initial evaluations. 
300.321 Reevaluations. 
300.322—300.324 [Reserved] 

Individualized Education Programs 

300.340 Definitions related to lEPs. 
300.341 Responsibility of SEA and other 

public agencies for lEPs. 
300.342 When lEPs must be in effect. 
300.343 lEP Meetings. 
300.344 lEP team. 
300.345 Parent participation. 
300.346 Development, review, and revision 

oflEP. 
300.347 Content of lEP. 
300.348 Agency responsibilities for 

transition services. 
300.349 Private school placements by 

public agencies. 
300.350 lEPs—accountability. 

Direct Services by the Sea 

300.360 Use of LEA allocation for direct 
services. 

300.361 Nature and location of services. 
300.362—300.369 [Reserved] 
300.370 Use of SEA allocations. 
300.371 [Reserved] 

300.372 Nonapplicability of requirements 
that prohibit commingling and 
supplanting of funds. 

Comprehensive System of Personnel 
Development (CSPD) 

300.380 General CSPD requirements. 
300.381 Adequate supply of qualified 

personnel. 
300.382 Improvement strategies. 
300.383—300.387 [Reserved] 

Subpart D—Children in Private 
Schools 

Children With Disabilities in Private Schools 
Placed or Referred by Public Agencies 

300.400 Applicability of §§ 300.400- 
300.402. 

300.401 Responsibility of State educational 
agency. 

300.402 Implementation by State 
educational agency. 

Children With Disabilities Enrolled by Their 
Parents in Private Schools When FAPE is at 
Issue 

300.403 Placement of children by parents if 
FAPE is at issue. 

Children With Disabilities Enrolled by Their 
Parents in Private Schools 

300.450 Definition of “private school 
children with disabilities.” 

300.451 Child find for private school 
children with disabilities. 

300.452 Provision of services—basic 
requirement. 

300.453 Expenditures. 
300.454 Services determined. 
300.455 Services provided. 
300.456 Location of services; 

transportation. 
300.457 Complaints. 
300.458 Separate classes prohibited. 
300.459 Requirement that funds not benefit 

a private school. 
300.460 Use of public school personnel. 
300.461 Use of private school personnel. 
300.462 Requirements concerning property, 

equipment, and supplies for the benefit 
of private school children with 
disabilities. 

Procedures for By-Pass 

300.480 By-pass—general. 
300.481 Provisions for services under a by¬ 

pass. 
300.482 Notice of intent to implement a by¬ 

pass. 
300.483 Request to show cause. 
300.484 Show cause hearing. 
300.485 Decision. 
300.486 Filing requirements. 
300.487 Judicial review. 

Subpart E—Procedural Safeguards 

Due Process Procedures for Parents and 
Children 

300.500 General responsibility of public 
agencies; definitions. 

300.501 Opportunity to examine records; 
parent p^icipation in meetings. 

300.502 Independent educational 
evaluation. 
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300.503 Prior notice by the public agency: 
content of notice. 

300.504 Procedural safeguards notice. 
300.505 Parental consent. 
300.506 Mediation. 
300.507 Impartial due process hearing; 

parent notice. 
300.508 Impartial hearing officer. 
300.509 Hearing rights. 
300.510 Finality of decision; appeal; 

impartial review. 
300.511 Timelines and convenience of 

hearings and reviews. 
300.512 Civil action. 
300.513 Attorneys’ fees. 
300.514 Child’s status during proceedings. 
300.515 Surrogate parents. 
300.516 [Reserved] 
300.517 Transfer of parental rights at age of 

majority. 

Discipline Procedures 

300.519 Change of placement for 
disciplinary removals. 

300.520 Authority of school personnel. 
300.521 Authority of hearing officer. 
300.522 Determination of setting. 
300.523 Manifestation determination 

review. 
300.524 Determination that behavior was 

not manifestation of disability. 
300.525 Parent appeal. 
300.526 Placement during appeals. 
300.527 Protections for children not yet 

eligible for special education and related 
services. 

300.528 Expedited due process hearings. 
300.529 Referral to and action by law 

enforcement and judicial authorities. 

Procedures for Evaluation and 
Determination of Eligibility 

300.530 General. 
300.531 Initial evaluation. 
300.532 Evaluation procedures. 
300.533 Determination of needed 

evaluation data. 
300.534 Determination of eligibility. 
300.535 Procedures for determining 

eligibility and placement. 
300.536 Reevaluation. 

Additional Procedures for Evaluating 
Children With Specific Learning Disabilities 

300.540 Additional team members. 
300.541 Criteria for determining the 

existence of a specific learning disability. 
300.542 Observation. 
300.543 Written report. 

Least Restrictive Environment (LRE) 

300.550 General LRE requirements. 
300.551 Continuum of alternative 

placements. 
300.552 Placements. 
300.553 Nonacademic settings. 
300.554 Children in public or private 

institutions, 
300.555 Technical assistance and training 

activities. 
300.556 Monitoring activities. 

Confidentiality of Information 

300.560 Definitions. 
300.561 Notice to parents. 
300.562 Access rights. 
300.563 Record of access. 

300.564 Records on more than one child. 
300.565 List of types and locations of 

information. 
300.566 Fees. 
300.567 Amendment of records at parent’s 

request. 
300.568 Opportunity for a hearing. 
300.569 Result of hearing. 
300.570 Hearing procedures. 
300.571 Consent. 
300.572 Safeguards. 
300.573 Destruction of information. 
300.574 Children’s rights. 
300.575 Enforcement. 
300.576 Disciplinary information. 
300.577 Department use of personally 

identifiable information. 

Department Procedures 

300.580 Determination by the Secretary that 
a State is eligible. 

300.581 Notice and hearing before 
determining that a State is not eligible. 

300.582 Hearing official or panel. 
300.583 Hearing procedures. 
300.584 Initial decision; final decision. 
300.585 Filing requirements. 
300.586 Judicial review. 
300.587 Enforcement. 
300.588 [Reserved] 
300.589 Waiver of requirement regarding 

supplementing and not supplanting with 
Part B funds. 

Subpart F—State Administration 

General 

300.600 Responsibility for all educational 
programs. 

300.601 Relation of Part B to other Federal 
programs. 

300.602 State-level activities. 

Use ofFunds 

300.620 Use of funds for State 
administration. 

300.621 Allowable costs. 
300.622 Subgrants to LEAs for capacity¬ 

building and improvement. 
300.623 Amount required for subgrants to 

LEAs. 
300.624 State discretion in awarding 

subgrants. 

State Advisory Panel 

300.650 Establishment of advisory panels. 
300.651 Membership. 
300.652 Advisory panel functions. 
300.653 Advisory panel procedures. 

State Complaint Procedures 

300.660 Adoption of State complaint 
procedures. 

300.661 Minimum State complaint 
procedures. 

300.662 Filing a complaint. 

Subpart G—Allocation of Funds; Reports 

Allocations 

300.700 Special definition of the term 
“State.” 

300.701 Grants to States. 
300.702 Definition. 
300.703 Allocations to States. 
300.704-300.705 [Reserved] 
300.706 Permanent formula. 
300.707 Increase in funds. 

300.708 Limitation. 
300.709 Decrease in funds. 
300.710 Allocation for State in which by¬ 

pass is implemented for private school 
children with disabilities. 

300.711 Subgrants to LEAs. 
300.712 Allocations to LEAs. 
300.713 Former Chapter 1 State agencies. 
300.714 Reallocation of LEA funds. 
300.715 Payments to the Secretary of the 

Interior for the education of Indian 
children. 

300.716 Payments for education and 
services for Indian children with 
disabilities aged 3 through 5. 

300.717 Outlying areas and freely 
associated States. 

300.718 Outlying area—definition. 
300.719 Limitation for freely associated 

States. 
300.720 Special rule. 
300.721 [Reserved] 
300.722 Definition. 

Reports 

300.750 Annual report of children served— 
report requirement. 

300.751 Annual report of children served— 
information required in the report. 

300.752 Annual report of children served— 
certification. 

300.753 Annual report of children served— 
criteria for coimting children. 

300.754 Annual report of children served— 
other responsibilities of tbe SEA. 

300.755 Disproportionality. 
300.756 Acquisition of equipment; 

construction or alteration of facilities. 
Appendix A to Part 300—^Notice of 

Interpretation 
Appendix B to Part 300—Index for IDEA— 

Part B Regulations 

Authority: 20 U.S.C. 1411-1420, unless 
otherwise noted. 

Subpart A—General 

Purposes, Applicability, and 
Regulations That Apply to This 
Program 

§300.1 Purposes. 

The purposes of this part are— 
(a) To ensure that all children with 

disabilities have available to them a free 
appropriate public education that 
emphasizes special education and 
related services designed to meet their 
unique needs and prepare them for 
employment and independent living; 

(b) To ensure that the rights of 
children with disabilities and their 
parents are protected; 

(c) To assist States, localities, 
educational service agencies, and 
Federal agencies to provide for the 
education of all children with 
disabilities: and 

(d) To assess and ensure the 
effectiveness of efforts to educate 
children with disabilities. 

(Authority: 20 U.S.C. 1400 note) 
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§ 300.2 Applicability of this part to State, 
local, and private agencies. 

(a) States. This part applies to each 
State that receives payments under Part 
B of the Act. 

(b) Public agencies within the State. 
The provisions of this part— 

(1) Apply to all political subdivisions 
of the State that are involved in the 
education of children with disabilities, 
including— 

(9 The State educational agency 
(SEA); 

(ii) Local educational agencies (LEAs), 
educational service agencies (ESAs), 
and public charter schools that are not 
otherwise included as LEAs or ESAs 
and are not a school of an LEA or ESA; 

(iii) Other State agencies and schools 
(such as Departments of Mental Health 
and Welfare and State schools for 
children with deaftiess or children with 
blindness); and 

(iv) State and local juvenile and adult 
correctional facilities; and 

(2) Are binding on each public agency 
in the State that provides special 
education and related services to 
children with disabilities, regardless of 
whether that agency is receiving funds 
imder Part B. 

(c) Private schools and facilities. Each 
public agency in the State is responsible 
for ensuring that the rights and 
protections under Part B of the Act are 
given to children with disabilities— 

(1) Referred to or placed in private 
schools and facilities by that public 
agency; or 

(2) Placed in private schools by their 
parents under the provisions of 
§ 300.403(c). 

(Authority: 20 U.S.C. 1412) 

§ 300.3 Regulations that apply. 

The following regulations apply to 
this program: 

(a) 34 CFR part 76 (State- 
Administered Programs) except for 
§§ 76.125-76.137 and 76.650-76.662. 

(b) 34 CFR part 77 (Definitions). 
(c) 34 CFR part 79 (Intergovernmental 

Review of Department of Education 
Programs and Activities). 

(d) 34 CFR part 80 (Uniform 
Administrative Requirements for Gremts 
and Cooperative Agreements to State 
and Local Governments). 

(e) 34 GFR part 81 (General Education 
Provisions Act—Enforcement). 

(f) 34 GFR part 82 (New Restrictions 
on Lobbying). 

(g) 34 CFR part 85 (Government-wide 
Debarment and Suspension 
(Nonprocmement) and Government- 
wide Requirements for Drug-Free 
Workplace (Grants)). 

(h) The regulations in this part—34 
CFR part 300 (Assistance for Education 
of Children with Disabilities). 

(Authority: 20 U.S.C. 1221e-3(a)(l)) 

Definitions Used in This Part 

§300.4 Act. 

As used in this part. Act means the 
Individuals with Disabilities Education 
Act (IDEA), as amended. 

(Authority: 20 U.S.C. 1400(a)) 

§ 300.5 Assistive technology device. 

As used in this part, Assistive 
technology device means any item, 
piece of equipment, or product system, 
whether acquired commercially off the 
shelf, modified, or customized, that is 
used to increase, maintain, or improve 
the functional capabilities of a child 
with a disability. 

(Authority: 20 U.S.C. 1401(1)) 

§ 300.6 Assistive technology service. 

As used in this part. Assistive 
technology service means any service 
that directly assists a child with a 
disability in the selection, acquisition, 
or use of an assistive technology device. 

The term includes— 
(a) The evaluation of the needs of a 

child with a disability, including a 
functioned evaluation of the child in the 
child’s customary environment; 

(b) Purchasing, leasing, or otherwise 
providing for the acquisition of assistive 
technology devices by children with 
disabilities; 

(c) Selecting, designing, fitting, 
customizing, adapting, applying, 
maintaining, repairing, or replacing 
assistive technology devices; 

(d) Goordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing 
education and rehabilitation plans emd 
programs; 

(e) Training or technical assistance for 
a child with a disability or, if 
appropriate, that child’s family; and 

(f) Training or technical assistance for 
professionals (including individuals 
providing education or rehabilitation 
services), employers, or other 
individuals who provide services to, 
employ, or are otherwise substantially 
involved in the major life functions of 
that child. 

(Authority: 20 U.S.C. 1401(2)) 

§ 300.7 Child with a disability. 

(a) General. (1) As used in this part, 
the term child with a disability means a 
child evaluated in accordance with 
§§ 300.53C-300.536 as having mental 
retardation, a hearing impairment 
including deafness, a speech or 
language impairment, a visual 
impairment including blindness, serious 
emotional disttnbance (hereafter 

referred to as emotional disturbance), an 
orthopedic impairment, autism, 
traumatic brain injiury, an other health 
impairment, a specific learning 
disability, deaf-blindness, or multiple 
disabilities, and who, by reason thereof, 
needs special education and related 
services. 

(2)(i) Subject to paragraph (a)(2)(ii) of 
this section, if it is determined, through 
an appropriate evaluation under 
§§ 300.530-300.536, that a child has one 
of the disabilities identified in 
paragraph (a)(1) of this section, but only 
needs a related service and not special 
education, the child is not a child with 
a disability under this part. 

(ii) If, consistent with § 300.26(a)(2), 
the related service required by the child 
is considered special education rather 
than a related service under State 
standards, the child would be 
determined to be a child with a 
disability under paragraph (a)(1) of this 
section. 

(b) Children aged 3 through 9 
experiencing developmental delays. The 
term child with a disability for children 
aged 3 through 9 may, at the discretion 
of the State and LEA and in accordance 
with § 300.313, include a child— 

(1) Who is experiencing 
developmental delays, as defined by the 
State and as measured by appropriate 
diagnostic instruments and procedures, 
in one or more of the following areas: 
physical development, cognitive 
development, communication 
development, social or emotional 
development, or adaptive development; 
and 

(2) Who, by reason thereof, needs 
special education and related services. 

(c) Definitions of disability terms. The 
terms used in this definition are defined 
as follows: 

(l)(i) Autism means a developmental 
disability significantly affecting verbal 
and nonverbal communication and 
social interaction, generally evident 
before age 3, that adversely affects a 
child’s educational performance. Other 
characteristics often associated with 
autism are engagement in repetitive 
activities and stereotyped movements, 
resistance to environmental change or 
change in daily routines, and unusual 
responses to sensory experiences. The 
term does not apply if a child’s 
educational performance is adversely 
affected primarily because the child has 
an emotional distvubance, as defined in 
paragraph (b)(4) of this section. 

(ii) A child who manifests the 
characteristics of “autism” after age 3 
could be diagnosed as having “autism” 
if the criteria in paragraph (c)(l)(i) of 
this section are satisfied. 
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(2) Deaf-blindness means concomitant 
hearing and visual impairments, the 
combination of which causes such 
severe communication and other 
developmental and educational needs 
that they cannot be accommodated in 
special education programs solely for 
children with deaftiess or children with 
blindness. 

(3) Deafness means a hearing 
impairment that is so severe that the 
child is impaired in processing 
linguistic information through hearing, 
with or without amplification, that 
adversely affects a child’s educational 
performance. 

(4) Emotional disturbance is defined 
as follows: 

(i) The term means a condition 
exhibiting one or more of the following 
characteristics over a long period of 
time and to a marked degree that 
adversely affects a child’s educational 
performance: 

(A) An inability to learn that cannot 
be explained by intellectual, sensory, or 
health factors. 

(B) An inability to build or maintain 
satisfactory interpersonal relationships 
with peers and teachers. 

(C) Inappropriate types of behavior or 
feelings under normal circumstances. 

(D) A general pervasive mood of 
unhappiness or depression. 

(E) A tendency to develop physical 
symptoms or fears associated with 
personal or school problems. 

(ii) The term includes schizophrenia. 
The term does not apply to children 
who are socially maladjusted, unless it 
is determined that they have an 
emotional disturbance. 

(5) Hearing impairment means an 
impairment in hearing, whether 
permanent or fluctuating, that adversely 
affects a child’s educational 
performance but that is not included 
under the definition of deafness in this 
section. 

(6) Mental retardation means 
significantly subaverage general 
intellectual functioning, existing 
concurrently with deficits in adaptive 
behavior and manifested during the 
developmental period, that adversely 
affects a child’s educational 
performance. 

(7) Multiple disabilities means 
concomitemt impairments (such as 
mental retardation-blindness, mental 
retardation-orthopedic impairment, 
etc.), the combination of which causes 
such severe educational needs that they 
cannot be accommodated in special 
education programs solely for one of the 
impairments. The term does not include 
deaf-blindness. 

(8) Orthopedic impairment means a 
severe orthopedic impairment that 

adversely affects a child’s educational 
performance. The term includes 
impairments caused by congenital 
anomaly (e.g., clubfoot, absence of some 
member, etc.), impairments caused by 
disease (e.g., poliomyelitis, bone 
tuberculosis, etc.), and impairments 
from other causes (e.g.,‘cerebral palsy, 
amputations, and fractures or burns that 
cause contractures). 

(9) Other health impairment means 
having limited strength, vitality or 
alertness, including a heightened 
alertness to environmental stimuli, that 
results in limited alertness with respect 
to the educational environment, that— 

(i) Is due to chronic or acute health 
problems such as asthma, attention 
deficit disorder or attention deficit 
hyperactivity disorder, diabetes, 
epilepsy, a heart condition, hemophilia, 
lead poisoning, leukemia, nephritis, 
rheumatic fever, and sickle cell anemia; 
and 

(ii) Adversely affects a child’s 
educational performance. 

(10) Specific learning disability is 
defined as follows: 

{i) General. The term means a disorder 
in one or more of the basic 
psychological processes involved in 
understanding or in using language, 
spoken or written, that may manifest 
itself in an imperfect ability to listen, 
think, speak, read, write, spell, or to do 
mathematical calculations, including 
conditions such as perceptual 
disabilities, brain injury, minimal brain 
dysfunction, dyslexia, and 
developmental aphasia. 

(11) Disorders not included. The term 
does not include learning problems that 
are primarily the result of visual, 
hearing, or motor disabilities, of mental 
retardation, of emotional disturbance, or 
of environmental, cultural, or economic 
disadvantage. 

(11) Speech or language impairment 
means a commimicationxlisorder, such 
as stuttering, impaired articulation, a 
language impairment, or a voice 
impairment, that adversely affects a 
child’s educational performemce. 

(12) Traumatic brain injury means an 
acquired injury to the brain caused by 
an external physical force, resulting in 
total or partial functional disability or 
psychosocial impairment, or both, that 
adversely affects a child’s educational 
performance. The term applies to open 
or closed head injuries resulting in 
impairments in one or more areas, such 
as cognition; language; memory; 
attention; reasoning; abstract thinking; 
judgment; problem-solving; sensory, 
perceptual, and motor abilities; 
psychosocial behavior; physical 
functions; information processing; and 
speech. The term does not apply to 

brain injuries that are congenital or 
degenerative, or to brain injuries 
induced by birth trauma. 

(13) Visual impairment including 
blindness means an impairment in 
vision that, even with correction, 
adversely affects a child’s educational 
performance. The term includes both 
partial sight and blindness. 

(Authority; 20 U.S.C. 1401(3)(A) and (B); 
1401(26)) 

§ 300.8 Consent. 

As used in this part, the term consent 
has the meaning given that term in 
§ 300.500(b)(1). 

(Authority: 20 U.S.C. 1415(a)) 

§ 300.9 Day; business day; school day. 

As used in this part, the term— 
(a) Day means calendar day unless 

otherwise indicated as business day or 
school day; 

(b) Business day means Monday 
through Friday, except for Federal and 
State holidays (unless holidays are 
specifically included in the designation 
of business day, as in 
§ 300.403(d)(l)(ii)); and 

(c) (1) School day means any day, 
including a partial day, that children are 
in attendemce at school for instructional 
purposes. 

(2) The term school day has the same 
meaning for all children in school, 
including children with and without 
disabilities. 

(Authority: 20 U.S.C. 1221e-3) 

§ 300.10 Educational service agency. 

As used in this part, the term 
educational service agency— 

(a) Means a regional public 
multiservice agency— 

(1) Authorized by State law to 
develop, manage, and provide services 
or programs to LEAs; and 

(2) Recognized as an administrative 
agency for purposes of the provision of 
special education and related services 
provided within public elementary and 
secondary schools of the State; 

(b) Includes any other public 
institution or agency having 
administrative control and direction 
over a public elementary or secondary 
school; and 

(c) Includes entities that meet the 
definition of intermediate educational 
unit in section 602(23) of IDEA as in 
effect prior to June 4,1997. 

(Authority: 20 U.S.C. 1401(4)) 

§ 300.11 Equipment. 

As used in this part, the term 
equipment means— 

(a) Machinery, utilities, and built-in 
equipment and any necessary 
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enclosures or structures to house the 
machinery, utilities, or equipment; and 

(b) All other items necessary for the 
functioning of a particular facility as a 
facility for the provision of educational 
services, including items such as 
instructional equipment and necessary 
furniture; printed, published and audio¬ 
visual instructional materials; 
telecommimications, sensory, and other 
technological aids and devices; and 
books, periodicals, documents, and 
other related materials. 

(Authority: 20 U.S.C. 1401(6)) 

§300.12 Evaluation. 

As used in this part, the term 
evaluation has the meaning given that 
term in § 300.500(b)(2). 

(Authority: 20 U.S.C. 1415(a)) 

§300.13 Free appropriate public 
education. 

As used in this part, the term free 
appropriate public education or FAPE 
means special education and related 
services that— 

(a) Are provided at public expense, 
under public supervision and direction, 
and without charge; 

(b) Meet the standards of the SEA, 
including the requirements of this part; 

(c) Include preschool, elementary 
school, or secondary school education 
in the State; and 

(d) Are provided in conformity with 
an individualized education program 
(lEP) that meets the requirements of 
§§300.340-300.350. 

(Authority: 20 U.S.C. 1401(8)) 

§300.14 Include. 

As used in this part, the term include 
means that the items named are not all 
of the possible items that are covered, 
whether like or unlike the ones named. 

(Authority: 20 U.S.C. 1221e-3) 

§300.15 Individualized education program. 

As used in this part, the term 
individualized education program or 
lEP has the meaning given the term in 
§ 300.340(a). 

(Authority: 20 U.S.C. 1401(11)) 

§300.16 Individualized education program 
team. 

As used in this part, the term 
individualized education program team 
or lEP team means a group of 
individuals described in § 300.344 that 
is responsible for developing, reviewing, 
or revising an lEP for a child with a 
disability. 

(Authority: 20 U.S.C. 1221e-3) 

§300.17 Individuaiized family service plan. 

As used in this part, the term 
individualized family service plan or 

IFSP has the meaning given the term in 
34 CFR 303.340(b). 

(Authority: 20 U.S.C. 1401(12)) 

§ 300.18 Local educational agency. 

(a) As used in this part, the term local 
educational agency means a public 
board of education or other public 
authority legally constituted within a 
State for either administrative control or 
direction of, or to perform a service 
function for, public elementcuy or 
secondcuy schools in a city, county, 
township, school district, or other 
political subdivision of a State, or for a 
combination of school districts or 
counties as are recognized in a State as 
an administrative agency for its public 
elementary or secondary schools. 

(b) The term includes— 
(1) An educational service agency, as 

defined in § 300.10; 
(2) Any other public institution or 

agency having administrative control 
and direction of a public elementary or 
secondary school, including a public 
charter school that is established as an 
LEA under State law; and 

(3) An elementary or secondary 
school funded by the Bureau of Indian 
Affairs, and not subject to the 
jurisdiction of any SEA other than the 
Bureau of Indian Affairs, but only to the 
extent that the inclusion makes the 
school eligible for programs for which 
specific eligibility is not provided to the 
school in another provision of law and 
the school does not have a student 
population that is smaller than the 
student population of the LEA receiving 
assistance under this Act with the 
smallest student population. 

(Authority: 20 U.S.C. 1401(15)) 

§ 300.19 Native language. 

(a) As used in this part, the term 
native language, if used with reference 
to an individual of limited English 
proficiency, means the following: 

(1) The language normally used by 
that individual, or, in the case of a 
child, the language normally used by 
the parents of the child, except as 
provided in paragraph (a)(2) of this 
section. 

(2) In all direct contact with a child 
(including evaluation of the child), the 
language normally used by the child in 
the home or learning environment. 

(b) For an individual with deafness or 
blindness, or for an individual with no 
written language, the mode of 
communication is that normally used by 
the individual (such as sign language, 
braille, or oral communication). 

(Authority: 20 U.S.C. 1401(16)) 

§ 300.20 Parent. 

(a) General. As used in this part, the 
term parent means— 

(1) A natural or adoptive parent of a 
child; 

(2) A guardian but not the State if the 
child is a ward of the State; 

(3) A person acting in the place of a 
parent (such as a grandpeirent or 
stepparent with whom the child lives, 
or a person who is legally responsible 
for the child’s welfare); or 

(4) A surrogate parent who has been 
appointed in accordance with § 300.515. 

(b) Foster parent. Unless State law 
prohibits a foster parent from acting as 
a parent, a State may allow a foster 
parent to act as a parent under Part B 
of the Act if— 

(1) The natural parents’ authority to 
make educational decisions on the 
child’s behalf has been extinguished 
under State law; and 

(2) The foster parent— 
(i) Has an ongoing, long-term parental 

relationship with the child; 
(ii) Is willing to meike the educational 

decisions required of parents under the 
Act; cmd 

(iii) Has no interest that would 
conflict with the interests of the child. 

(Authority: 20 U.S.C. 1401(19)) 

§ 300.21 Personally identifiable 

As used in this part, the term 
personally identifiable has the meaning 
given that term in § 300.500(b)(3). 

(Authority: 20 U.S.C. 1415(a)) 

§300.22 Public agency. 

As used in this part, the term public 
agency includes the SEA, LEAs, ESAs, 
public charter schools that are not 
otherwise included as LEAs or ESAs 
and are not a school of an LEA or ESA, 
and any other political subdivisions of 
the State that are responsible for 
providing education to children with 
disabilities. 

(Authority: 20 U.S.C. 1412(a)(1)(A), (a)(ll)) 

§ 300.23 Qualified personnel. 

As used in this part, the term 
qualified personnel means persormel 
who have met SEA-approved or SEA- 
recognized certification, licensing, 
registration, or other comparable 
requirements that apply to the area in 
which the individuals are providing 
special education or related services. 

(Authority: 20 U.S.C. 1221e-3) 

§ 300.24 Related services. 

(a) General. As used in this part, the 
term related services means 
transportation and such developmental, 
corrective, and other supportive services 
as are required to assist a child with a 
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disability to benefit from special 
education, and includes speech- 
language pathology and audiology 
services, psychological services, 
physical and occupational therapy, 
recreation, including therapeutic 
recreation, early identification and 
assessment of disabilities in children, 
coimseling services, including 
rehabilitation counseling, orientation 
and mobility services, and medical 
services for diagnostic or evaluation 
purposes. The term also includes school 
health services, social work services in 
schools, and parent counseling emd 
training. 

(b) Individual terms defined. The 
terms used in this definition are defined 
as follows: 

(1) Audiology includes— 
(1) Identification of children with 

hearing loss; 
(ii) Determination of the range, nature, 

and degree of hearing loss, including 
referral for medical or other professional 
attention for the habilitation of hearing; 

(iii) Provision of habilitative 
activities, such as language habilitation, 
auditory training, speech reading (lip- 
reading), hearing evaluation, and speech 
conservation; 

(iv) Creation and administration of 
programs for prevention of hearing loss; 

(v) Coimseling and guidance of 
children, parents, and teachers 
regarding hearing loss; and 

(vi) Determination of children’s needs 
for group and individual amplification, 
selecting and fitting an appropriate aid, 
and evaluating the effectiveness of 
amplification. 

(2) Counseling services means services 
provided by qudified social workers, 
psychologists, guidance counselors, or 
other qualified personnel. 

(3) Early identification and 
assessment of disabilities in children 
means the implementation of a formal 
plan for identifying a disability as early 
as possible in a child’s life. 

(4) Medical services means services 
provided by a licensed physician to 
determine a child’s medically related 
disability that results in the child’s need 
for special education and related 
services. 

(5) Occupational therapy— 
(i) Means services provided by a 

qualified occupational therapist; and 
(ii) Includes— 
(A) Improving, developing or 

restoring functions impaired or lost 
through illness, injvuy, or deprivation; 

(B) Improving ability to perform tasks 
for independent functioning if functions 
are impaired or lost; and 

(C) Preventing, through early 
intervention, initial or further 
impairment or loss of function. 

(6) Orientation and mobility 
services— 

(i) Means services provided to blind 
or visually impaired students by 
qualified personnel to enable those 
students to attain systematic orientation 
to and safe movement within their 
environments in school, home, and 
community; and 

(ii) Includes teaching students the 
following, as appropriate: 

(A) Spatial and environmental 
concepts and use of information 
received by the senses (such as sound, 
temperatiu'e and vibrations) to establish, 
maintain, or regain orientation and line 
of travel (e.g., using sound at a traffic 
light to cross the street); 

(B) To use the long cane to 
supplement visual travel skills or as a 
tool for safely negotiating the 
environment for students with no 
available travel vision; 

(C) To understemd and use remcuning 
vision and distance low vision aids; and 

(D) Other concepts, techniques, and 
tools. 

(7) Parent counseling and training 
means— 

(i) Assisting parents in imderstanding 
the special needs of their child; 

(ii) Providing parents with 
information about child development; 
and 

(iii) Helping parents to acquire the 
necessary skills that will allow them to 
support the implementation of their 
child’s lEP or IFSP. 

(8) Physical therapy means services 
provided by a qualified physical 
therapist. 

(9) Psychological services includes— 
(i) Administering psychological and 

educational tests, and other assessment 
procedures; 

(ii) Interpreting assessment results; 
(iii) Obtaining, integrating, and 

interpreting information about child 
behavior and conditions relating to 
learning; 

(iv) Consulting with other staff 
members in planning school programs 
to meet the special needs of children as 
indicated by psychological tests, 
interviews, and behavioral evaluations; 

(v) Planning and managing a program 
of psychological services, including 
psychological counseling for children 
and parents; and 

(vi) Assisting in developing positive 
behavioral intervention strategies. 

(10) Recreation includes— 
(i) Assessment of leisure function; 
(11) Therapeutic recreation services; 
(iii) Recreation programs in schools 

cmd community agencies; and 
(iv) Leisure education. 
(11) Rehabilitation counseling 

services means services provided by 

qualified personnel in individual or 
group sessions that focus specifically on 
career development, employment 
preparation, achieving independence, 
and integration in the workplace and 
conununity of a student with a 
disability. The term also includes 
vocational rehabilitation services 
provided to a student with disabilities 
by vocational rehabilitation programs 
funded under the Rehabilitation Act of 
1973, as amended. 

(12) School health services means 
services provided by a qualified school 
nmse or other qualified person. 

(13) Social work services in schools 
includes— 

(i) Preparing a social or 
developmental history on a child with 
a disability; 

(ii) Group and individual counseling 
with the child and family; 

(iii) Working in partnership with 
parents and offiers on those problems in 
a child’s living situation (home, school, 
and community) that affect the child’s 
adjustment in school; 

(iv) Mobilizing school and community 
resomces to enable the child to learn as 
effectively as possible in his or her 
educational program; and 

(v) Assisting in developing positive 
behavioral intervention strategies. 

(14) Speech-language pathology 
services includes— 

(i) Identification of children with 
speech or lemguage impairments; 

(ii) Diagnosis and appraisal of specific 
speech or language impairments; 

(iii) Referral for medical or other 
professional attention necessary for the 
habilitation of speech or language 
impairments; 

(iv) Provision of speech and language 
services for the habilitation or 
prevention of communicative 
impairments; and 

(v) Counseling and guidance of 
parents, children, and teachers 
regarding speech and language 
impairments. 

(15) Transportation includes— 
(i) Travel to and from school and 

between schools; 
(ii) Travel in and aroimd school 

buildings; and 
(iii) Specialized equipment (such as 

special or adapted buses, lifts, and 
ramps), if required to provide special 
transportation for a child with a 
disability. 

(Authority: 20 U.S.C. 1401(22)) 

§ 300.25 Secondary school. 

As used in this part, the term 
secondary school means a nonprofit 
institutional day or residential school 
that provides secondary education, as 
determined under State law, except that 
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it does not include any education 
beyond grade 12. 

(Authority: 20 U.S.C. 1401(23)) 

§ 300.26 Special education. 

(a) General. (1) As used in this part, 
the term special education means 
specially designed instruction, at no 
cost to the parents, to meet the unique 
needs of a child with a disability, 
including— 

(1) Instruction conducted in the 
classroom, in the home, in hospitals and 
institutions, and in other settings; and 

(ii) Instruction in physical education. 
(2) The term includes each of the 

following, if it meets the requirements 
of paragraph (a)(1) of this section: 

(i) Speech-language pathology 
services, or any other related service, if 
the service is considered special 
education rather than a related service 
under State standards; 

(ii) Travel training; and 
(iii) Vocational education. 
(b) Individual terms defined. The 

terms in this definition are defined as 
follows: 

(1) At no cost means that all specially- 
designed instruction is provided 
without charge, but does not preclude 
incidental fees that are normally 
charged to nondisabled students or their 
peurents as a pcut of the regular 
education program. 

(2) Physical education— 
(i) Meems the development of— 
(A) Physical and motor fitness; 
(B) Fundamental motor skills and 

patterns; and 
(C) Skills in aquatics, dance, and 

individual and group games and sports 
(including intramural and lifetime 
sports); and 

(ii) Includes special physical 
education, adapted physical education, 
movement education, and motor 
development. 

(3) Specially-designed instruction 
means adapting, as appropriate to the 
needs of an eligible child under this 
part, the content, methodology, or 
delivery of instruction— 

(i) To address the unique needs of the 
child that result from the child’s 
disability; and 

(ii) To ensure access of the child to 
the general curriculum, so that he or she 
can meet the educational standards 
within the jurisdiction of the public 
agency that apply to all children. 

(4) Travel training means providing 
instruction, as appropriate, to children 
with significant cognitive disabilities, 
and any other children with disabilities 
who require this instruction, to enable 
them to— 

(i) Develop an awareness of the 
environment in which they live; and 

(ii) Learn the skills necessary to move 
effectively and safely from place to 
place within that environment (e.g., in 
school, in the home, at work, and in the 
community). 

(5) Vocational education means 
organized educational programs that are 
directly related to the preparation of 
individuals for paid or unpaid 
employment, or for additional 
preparation for a career requiring other 
than a baccalaureate or advanced 
degree. 

(Authority: 20 U.S.C. 1401(251) 

§300.27 State. 

As used in this part, the term State 
means each of the 50 States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, and each of the outlying 
areas. 

(Authority: 20 U.S.C. 1401(27)) 

§ 300.28 Supplementary aids and services. 

As used in this part, the term 
supplementary aids and services means, 
aids, services, and other supports that 
are provided in regular education 
classes or other education-related 
settings to enable children with 
disabilities to be educated with 
nondisabled children to the maximum 
extent appropriate in accordance with 
§§300.550-300.556. 

(Authority: 20 U.S.C. 1401(29)) 

§ 300.29 Transition services. 

(a) As used in this part, transition 
services means a coordinated set of 
activities for a student with a disability 
that— 

(1) Is designed within an outcome- 
oriented process, that promotes 
movement from school to post-school 
activities, including postsecondary 
education, vocational training, 
integrated employment (including 
supported employment), continuing and 
adult education, adult services, 
independent living, or community 
participation; 

(2) Is based on the individual 
student’s needs, taking into account the 
student’s preferences and interests; and 

(3) Includes— 
(i) Instruction; 
(ii) Related services; 
(iii) Community experiences; 
(iv) The development of employment 

and other post-school adult living 
objectives; and 

(v) If appropriate, acquisition of daily 
living skills and functional vocational 
evaluation. 

(b) Transition services for students 
with disabilities may be special 
education, if provided as specially 
designed instruction, or related services. 

if required to assist a student with a 
disability to benefit from special 
education. 

(Authority: 20 U.S.C. 1401(30)) 

§ 300.30 Definitions in EDGAR. 

The following terms used in this part 
are defined in 34 CFR 77.1: 
Application 
Award 
Contract 
Department 
EDGAR 
Elementary school 
Fiscal year 
Grant 
Nonprofit 
Project 
Secretary 
Subgrant 
State educational agency 

(Authority: 20 U.S.C. 1221e-3(a)(l)) 

Subpart B—State and Local Eligibility 

State Eligibility—General 

§ 300.110 Condition of assistance. 

(a) A State is eligible for assistance 
under Part B of the Act for a fiscal year 
if the State demonstrates to the 
satisfaction of the Secretary that the 
State has in effect policies and 
procedures to ensure that it meets the 
conditions in §§ 300.121-300.156. 

(b) To meet the requirement of 
paragraph (a) of this section, the State 
must have on file with the Secretary— 

(1) The information specified in 
§§ 300.121-300.156 that the State uses 
to implement the requirements of this 
part; and 

(2) Copies of all applicable State 
statutes, regulations, and other State 
documents that show the basis of that 
information. 

(Authority: 20 U.S.C. 1412(a)) 

§ 300.111 Exception for prior State policies 
and procedures on file with the Secretary. 

If a State has on file with the 
Secretary policies and procedures 
approved by the Secretary that 
demonstrate that the State meets any 
requirement of § 300.110, including any 
policies and procedures filed under Part 
B of the Act as in effect before June 4, 
1997, the Secretary considers the State 
to have met the requirement for 
purposes of receiving a grant under Part 
B of the Act. 

(Authority: 20 U.S.C. 1412(c)(1)) 

§ 300.112 Amendments to State policies 
and procedures. 

(a) Modifications made by a State. (1) 
Subject to paragraph (b) of this section, 
policies and procedures submitted by a 
State in accordance with this subpart 
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remain in effect until the State submits 
to the Secretary the modifications that 
the State decides are necessary. 

(2) The provisions of this subpart 
apply to a modification to a State’s 
policies and procedures in the same 
manner and to the same extent that they 
apply to the State’s original policies and 
procedures. 

(b) Modifications required by the 
Secretary. The Secretary may require a 
State to modify its policies and 
procedmes, but only to the extent 
necessary to ensure the State’s 
compliance with this part, if— 

(1) After June 4,1997, the provisions 
of the Act or the regulations in this part 
are amended; 

(2) There is a new interpretation of 
this Act or regulations by a Federal 
court or a State’s highest court; or 

(3) There is an official finding of 
noncompliance with Federal law or 
regulations. 

(Authority: 20 U.S.C. 1412(c)(2) and (3)) 

§ 300.113 Approval by the Secretary. 

(a) General. If the Secretary 
determines that a State is eligible to 
receive a grant under Part B of the Act, 
the Secretary notifies the State of that 
determination. 

(b) Notice and hearing before 
determining a State is not eligible. The 
Secretary does not make a final 
determination that a State is not eligible 
to receive a grant under Part B of the Act 
until after providing the State 
reasonable notice and an opportunity 
for a hearing in accordance with the 
procedures in §§ 300.581-300.586. 

(Authority: 20 U.S.C. 1412(d)) ■ 

§§300.114—300.120 [Reserved] 

State Eligibility—Specific Conditions 

§ 300.121 Free appropriate public 
education (FAPE). 

(a) General. Each State must have on 
file with the Secretary information that 
shows that, subject to § 300.122, the 
State has in effect a policy that enstires 
that all children with disabilities aged 3 
through 21 residing in the State have the 
right to FAPE, including children with 
disabilities who have been suspended or 
expelled from school. 

(b) Required information. The 
information described in paragraph (a) 
of this section must— 

(1) Include a copy of each State 
statute, court order. State Attorney 
General opinion, and other State 
documents that show the source of the 
State’s policy relating to FAPE; and 

(2) Show that the policy— 
(i)(A) Applies to all public agencies in 

the State; and 

(B) Is consistent with the 
requirements of §§ 300.300-300.313; 
and 

(ii) Applies to all children with 
disabilities, including children who 
have been suspended or expelled from 
school. 

(c) FAPE for children beginning at age 
3. (1) Each State shall ensure that— 

(1) The obligation to make FAPE 
available to each eligible child residing 
in the State begins no later than the 
child’s third birthday; and 

(ii) An lEP or an IFSP is in effect for 
the child by that date, in accordance 
with § 300.342(c). 

(2) If a child’s third birthday occurs 
during the summer, the child’s lEP team 
shall determine the date when services 
under the lEP or IFSP will begin. 

(d) FAPE for children suspended or 
expelled from school. (1) A public 
agency need not provide services during 
periods of removal under § 300.520(a)(1) 
to a child with a disability who has been 
removed from his or her current 
placement for 10 school days or less in 
that school year, if services are not 
provided to a child without disabilities 
who has been similarly removed. 

(2) In the case of a child with a 
disability who has been removed from 
his or her current placement for more 
than 10 school days in that school year, 
the public agency, for the remainder of 
the removals, must— 

(i) Provide services to the extent 
necessary to enable the child to 
appropriately progress in the genered 
curriculum and appropriately advance 
toward achieving the goals set out in the 
child’s lEP, if the removal is— 

(A) Under the school personnel’s 
authority to remove for not more than 
10 consecutive school days as long as 
that removal does not constitute a 
change of placement under § 300.519(b) 
(§ 300.520((a)(l)); or 

(B) For behavior that is not a 
manifestation of the child’s disability, 
consistent with § 300.524; and 

(ii) Provide services consistent with 
§ 300.522, regarding determination of 
the appropriate interim alternative 
educational setting, if the removal is— 

(A) For drug or weapons offenses 
under § 300.520(a)(2); or 

(B) Based on a hearing officer 
determination that maintaining the 
current placement of the child is 
substantially likely to result in injury to 
the child or to others if he or she 
remains in the current placement, 
consistent with § 300.521. 

(3) (i) School personnel, in 
consultation with the child’s special 
education teacher, determine the extent 
to which services are necessary to 
enable the child to appropriately 

progress in the general curriculum and 
appropriately advance toward achieving 
the goals set out in the child’s lEP if the 
child is removed under the authority of 
school personnel to remove for not more 
than 10 consecutive school days as long 
as that removal does not constitute a 
change of placement under § 300.519 
(§ 300.520(a)(1)). 

(ii) The child’s lEP team determines 
the extent to which services are 
necessary to enable the child to 
appropriately progress in the general 
curriculum and appropriately advance 
toward achieving the goals set out in the 
child’s lEP if the child is removed 
because of behavior that has been 
determined not to be a manifestation of 
the child’s disability, consistent with 
§300.524. 

(e) Children advancing from grade to 
grade. (1) Each State shall ensure that 
FAPE is available to any individual 
child with a disability who needs 
special education and related services, 
even though the child is advancing from 
grade to grade. 

(2) The determination that a child 
described in paragraph (a)(1) of this 
section is eligible under this part, must 
be made on an individual basis by the 
group responsible within the child’s 
LEA for making those (Jeterminations. 

(Authority: 20 U.S.C. 1412(a)(1)) 

§ 300.122 Exception to FAPE for certain 
ages. 

(a) General. The obligation to make 
FAPE available to all children with 
disabilities does not apply with respect 
to the following: 

(1) Children aged 3, 4, 5,18,19, 20, 
or 21 in a State to the extent that its 
application to those children would be 
inconsistent with State law or practice, 
or the order of any court, respecting the 
provision of public education to 
children in one or more of those age 
groups. 

(2) (i) Students aged 18 through 21 to 
the extent that State law does not 
require that special education and 
related services under Part B of the Act 
be provided to students with disabilities 
who, in the last educational placement 
prior to their incarceration in an adult 
correctioned facility— 

(A) Were not actually identified as 
being a child with a disability under 
§300.7; and 

(B) Did not have an lEP under Part B 
of the Act. 

(ii) The exception in paragraph 
(a)(2)(i) of this section does not apply to 
students with disabilities, aged 18 
through 21, who— 

(A) Had been identified as a child 
with disability and had received 
services in accordance with an lEP, but 
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who left school prior to their 
incarceration; or 

(B) Did not have an lEP in their last 
educational setting, but who had 
actually been identified as a “child with 
a disability” under § 300.7. 

(3)(i) Students with disabilities who 
have graduated from high school with a 
regular high school diploma. 

(ii) The exception in paragraph 
(a)(3)(i) of this section does not apply to 
students who have graduated but have 
not been awarded a regular high school 
diploma. 

(iii) Graduation from high school with 
a regular diploma constitutes a change 
in placement, requiring written prior 
notice in accordance with § 300.503. 

(b) Documents relating to exceptions. 
The State must have on file with the 
Secretary— 

{l)(i) Information that describes in 
detail the extent to which the exception 
in paragraph (a)(1) of this section 
applies to the State; and 

(ii) A copy of each State law, court 
order, and other documents that provide 
a basis for the exception; and 

(2) With respect to paragraph (a)(2) of 
this section, a copy of the State law that 
excludes from services under Part B of 
the Act certain students who are 
incarcerated in an adult correctional 
facility. 

(Authority: 20 U.-S.C. 1412(a)(1)(B)) 

§ 300.123 Full educational opportunity 
goal (FEOG). 

The State must have on file with the 
Secretcuy detailed policies and 
procedures through which the State has 
established a goal of providing full 
educational opportunity to all children 
with disabilities aged birth through 21. 

(Authority: 20 U.S.C. 1412(a)(2)) 

§300.124 FEOG—timetable. 

The State must have on file with the 
Secretary a detailed timetable for 
accomplishing the goal of providing full 
educational opportunity for all children 
with disabilities. 

(Authority: 20 U.S.C. 1412(a)(2)) 

§300.125 Child find. 

(a) General requirement. (1) The State 
must have in effect policies and 
procedures to ensure that— 

(i) All children with disabilities 
residing in the State, including children 
with disabilities attending private 
schools, regardless of the severity of 
their disability, and who are in need of 
special education and related services, 
are identified, located, and evaluated; 
and 

(ii) A practical method is developed 
and implemented to determine which 

children are currently receiving needed 
special education and related services. 

(2) The requirements of paragraph 
(a)(1) of this section apply to— 

(i) Highly mobile children with 
disabilities (such as migrant and 
homeless children); and 

(ii) Children who are suspected of 
being a child with a disability under 
§ 300.7 and in need of special 
education, even though they are 
advancing from grade to grade. 

(b) Documents relating to child find. 
The State must have on file with the 
Secretary the policies and procedures 
described in paragraph (a) of this 
section, including— 

(1) The name of the State agency (if 
other than the SEA) responsible for 
coordinating the planning and 
implementation of the policies and 
procedures under paragraph (a) of this 
section; 

(2) The name of each agency that 
participates in the planning and 
implementation of the child find 
activities and a description of the nature 
emd extent of its participation; 

(3) A description of how the policies 
and procedures under paragraph (a) of 
this section will be monitored to ensure 
that the SEA obtains— 

(1) The number of children with 
disabilities within each disability 
category that have been identified, 
located, and evaluated; and 

(ii) Information adequate to evaluate 
the effectiveness of those policies and 
procedures; and 

(4) A description of the method the 
State uses to determine which children 
are currently receiving special 
education and related services. 

(c) Child find for children from birth 
through age 2 when the SEA and lead 
agency for the Part C program are 
different. (1) In States where the SEA 
and the State’s lead agency for the Part 
C program are different and the Part C 
lead agency will be participating in the 
child find activities described in 
paragraph (a) of this section, a 
description of the nature and extent of 
the Part C lead agency’s participation 
must be included under paragraph (b)(2) 
of this section. 

(2) With the SEA’s agreement, the Part 
C lead agency’s participation may 
include the actual implementation of 
child find activities for infants and 
toddlers with disabilities. 

(3) The use of an interagency 
agreement or other mechanism for 
providing for the Part C lead agency’s 
participation does not alter or diminish 
the responsibility of the SEA to ensure 
compliance with the requirements of 
this section. 

(d) Construction. Nothing in the Act 
requires that children be classified by 
their disability so long as each child 
who has a disability listed in § 300.7 
and who, by reason of that disability, 
needs special education and related 
services is regarded as a child with a 
disability under Part B of the Act. 

(e) Confidentiality of child find data. 
The collection and use of data to meet 
the requirements of this section are 
subject to the confidentiality 
requirements of §§ 300.560-300.577. 

(Authority: 20 U.S.C. 1412 (a)(3)(A) and (B)) 

§ 300.126 Procedures for evaluation and 
determination of eligibility. 

The State must have on file with the 
Secretary policies and procedmes that 
ensure that the requirements of 
§§ 300.530-300.536 are met. 

(Authority: 20 U.S.C. 1412(a)(6)(B). (7)) 

§ 300.127 Confidentiality of personally 
identifiable information. 

(a) The State must have on file in 
detail the policies and procedures that 
the State has undertaken to ensure 
protection of the confidentiality of any 
personally identifiable information, 
collected, used, or maintained under 
Part B of the Act. 

(b) The Secretary uses the criteria in 
§§ 300.560-300.576 to evaluate the 
policies and procedures of the State 
under paragraph (a) of this section. 

(Authority: 20 U.S.C. 1412(a)(8)) 

§300.128 Individualized education 
programs. 

(a) General. The State must have on 
file with the Secretary information that 
shows that an lEP, or an IFSP that meets 
the requirements of section 636(d) of the 
Act, is developed, reviewed, and revised 
for each child with a disability in 
accordance with §§ 300.340-300.350. 

(b) Required information. The 
information described in paragraph (a) 
of this section must include— 

(1) A copy of each State statute, 
policy, and standard that regulates the 
manner in which lEPs are developed, 
implemented, reviewed, and revised; 
and 

(2) The procedures that the SEA 
follows in monitoring and evaluating 
those lEPs or IFSPs. 

(Authority: 20 U.S.C. 1412(a)(4)) 

§300.129 Procedural safeguards. 

(a) The State must have on file with 
the Secretary procedural safeguards that 
ensure that the requirements of 
§§ 300.500-300.529 are met. 

(b) Children with disabilities and 
tbeir parents must be afforded the 
procedural safeguards identified in 
paragraph (a) of this section. 
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§300.134 [Reserved] (Authority: 20 U.S.C. 1412(a)(6)(A)) 

§ 300.130 Least restrictive environment. 

(a) General. The State must have on 
file with the Secretary procedures that 
ensure that the requirements of 
§§ 300.550-300.556 are met, including 
the provision in § 300.551 requiring a 
continuum of alternative placements to 
meet the unique needs of each child 
with a disability. 

(b) Additional requirement. (1) If the 
State uses a funding mechanism by 
which the State distributes State fimds 
on the basis of the type of setting where 
a child is served, the funding 
mechanism may not result in 
placements that violate the 
requirements of paragraph (a) of this 
section. 

(2) If the State does not have policies 
and procedures to ensure compliance 
with paragraph (b)(1) of this section, the 
State must provide the Secretary an 
assurance that the State will revise the 
funding mechanism as soon as feasible 
to ensure that the mechanism does not 
result in placements that violate that 
paragraph. 

(Authority; 20 U.S.C. 1412(a)(5)) 

§300.131 [Reserved] 

§300.132 Transition of chiidren from Part 
C to preschooi programs. 

The State must have on file with the 
Secretary policies and procedures to 
ensure that— 

(a) Children participating in early- 
intervention programs assisted under 
Part C of the Act, and who will 
participate in preschool programs 
assisted imder Part B of ^e Act, 
experience a smooth and effective 
transition to those preschool programs 
in a manner consistent with section 
637(a)(8) of the Act; 

(b) By the third birthday of a child 
described in paragraph (a) of this 
section, an lEP or, if consistent with 
§ 300.342(c) and section 636(d) of the 
Act, an IFSP, has been developed and is 
being implemented for the child 
consistent with § 300.121(c); and 

(c) Each LEA will participate in 
transition planning conferences 
arranged by the designated lead agency 
under section 637(a)(8) of the Act. 

(Authority: 20 U.S.C. 1412(a)(9)) 

§300.133 Children in private schoois. 

The State must have on file with the 
Secretary policies and procedures that 
ensure that the requirements of 
§§ 300.400-300.403 and §§ 300.450- 
300.462 are met. 

(Authority: 20 U.S.C. 1413(a)(4)) 

§ 300.135 Comprehensive system of 
personnei deveiopment. 

(a) General. The State must have in 
effect, consistent with the purposes of 
this part and with section 635(a)(8) of 
the Act, a comprehensive system of 
personnel development that— 

(1) Is designed to ensure an adequate 
supply of qualified special education, 
regular education, and related services 
personnel; and 

(2) Meets the requirements for a State 
improvement plan relating to personnel 
development in section 653(b)(2)(B) and 
(c)(3)(D) of the Act. 

(b) Information. The State must have 
on file with the Secretary information 
that shows that the requirements of 
paragraph (a) of this section are met. 

(Authority: 20 U.S.C. 1412(a)(14)) 

§ 300.136 Personnel standards. 

(a) Definitions. As used in this part— 
(1) Appropriate professional 

requirements in the State means entry 
level requirements that— 

(1) Are based on the highest 
requirements in the State applicable to 
the profession or discipline in which a 
person is providing special education or 
related services; and 

(ii) Establish suitable qualifications 
for personnel providing special 
education and related services under 
Part B of the Act to children with 
disabilities who are served by State, 
local, and private agencies (see § 300.2); 

(2) Highest requirements in the State 
applicable to a specific profession or 
discipline means the highest entry-level 
academic degree needed for any State- 
approved or -recognized certification, 
licensing, registration, or other 
comparable requirements that apply to 
that profession or discipline; 

(3) Profession or discipline means a 
specific occupational category that— 

(i) Provides special education and 
related services to children with 
disabilities under Part B of the Act; 

(ii) Has been established or designated 
by the State; 

(iii) Has a required scope of 
responsibility and degree of 
supervision; and 

(iv) Is not limited to traditional 
occupational categories; and 

(4) State-approved or -recognized 
certification, licensing, registration, or 
other comparable requirements means 
the requirements that a State legislature 
either has enacted or has authorized a 
State agency to promulgate through 
rules to establish the entry-level 
standards for employment in a specific 
profession or discipline in that State. 

(b) Policies and procedures. (l)(i) The 
State must have on file with the 

Secretary policies and procedures 
relating to the establishment and 
maintenance of standards to ensure that 
personnel necessary to carry out the 
purposes of this part are appropriately 
and adequately prepared and trained. 

(ii) The policies and procedures 
required in paragraph (b)(l)(i) of this 
section must provide for the 
establishment and maintenance of 
standards that are consistent with any 
State-approved or -recognized 
certification, licensing, registration, or 
other comparable requirements that 
apply to the profession or discipline in 
which a person is providing special 
education or related services. 

(2) Each State may— 
(1) Determine the specific 

occupational categories required to 
provide special education and related 
services within the State; and 

(ii) Revise or expand those categories 
as needed. 

(3) Nothing in this part requires a 
State to establish a specified training 
standard (e.g., a masters degree) for 
personnel who provide special 
education and related services xmder 
Part B of the Act. 

(4) A State with only one entry-level 
academic degree for employment of 
personnel in a specific profession or 
discipline may modify that standard as 
necessary to ensure the provision of 
FAPE to all children wifii disabilities in 
the State without violating the 
requirements of this section. 

(c) Steps for retraining or hiring 
personnel. To the extent that a State’s 
standards for a profession or discipline, 
including standards for temporary or 
emergency certification, are not based 
on the highest requirements in the State 
applicable to a specific profession or 
discipline, the State must provide the 
steps the State is taking and the 
procedures for notifying public agencies 
and personnel of those steps and the 
timelines it has established for the 
retraining or hiring of personnel to meet 
appropriate professional requirements 
in the State. 

(d) Status of personnel standards in 
the State. (1) In meeting the 
requirements in paragraphs (b) and (c) 
of this section, a determination must be 
made about the status of personnel 
standards in the State. That 
determination must be based on current 
information that accurately describes, 
for each profession or discipline in 
which personnel are providing special 
education or related services, whether 
the applicable standards are consistent 
with the highest requirements in the 
State for that profession or discipline. 

(2) The information required in 
paragraph (d)(1) of this section must be 
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on file in the SEA and available to the 
public. 

(e) Applicability of State statutes and 
agency rules. In identifying the highest 
requirements in the State for purposes 
of this section, the requirements of all 
State statutes and the rules of all State 
agencies applicable to serving children 
with disabilities must be considered. 

(f) Use of paraprofessionals and 
assistants. A State may allow 
paraprofessionals and assistants who are 
appropriately trained and supervised, in 
accordance with State law, regulations, 
or written policy, in meeting the 
requirements of this part to be used to 
assist in the provision of special 
education and related services to 
children with disabilities under Part B 
of the Act. 

(g) Policy to address shortage of 
personnel. (1) In implementing this 
section, a State may adopt a policy that 
includes a requirement that LEAs in the 
State make an ongoing good faith effort 
to recruit and hire appropriately and 
adequately trained personnel to provide 
special education and related services to 
children with disabilities, including, in 
a geographic area of the State where 
there is a shortage of personnel that 
meet these qualifications, the most 
qualified individuals available who are 
making satisfactory progress toward 
completing applicable course work 
necessary to meet the standards 
described in paragraph {b)(2) of this 
section, consistent with State law and 
the steps described in paragraph (c) of 
this section, within three years. 

(2) If a State has reached its 
established date under paragraph (c) of 
this section, the State may still exercise 
the option under paragraph (g)(1) of this 
section for training or hiring all 
personnel in a specific profession or 
discipline to meet appropriate 
professional requirements in the State. 

(3) (i) Each State must have a 
mechanism for serving children with 
disabilities if instructional needs exceed 
available personnel who meet 
appropriate professional requiremfents 
in the State for a specific profession or 
discipline. 

(ii) A State that continues to 
experience shortages of qualified 
personnel must address those shortages 
in its comprehensive system of 
personnel development under 
§300.135. 

(Authority: 20 U.S.C. 1412(a)(15)) 

§ 300.137 Performance goals and 
indicators. 

The State must have on file with the 
Secretary information to demonstrate 
that the State— 

(a) Has established goals for the 
performance of children with 
disabilities in the State that— 

(1) Will promote the purposes of this 
part, as stated in § 300.1; and 

(2) Are consistent, to the maximum 
extent appropriate, with other goals and 
standards for all children established by 
the State; 

(b) Has established performance 
indicators that the State will use to 
assess progress toward achieving those 
goals that, at a minimum, address the 
performance of children with 
disabilities on assessments, drop-out 
rates, and graduation rates; 

(c) Every two years, will report to the 
Secretary and the public on the progress 
of the State, and of children with 
disabilities in the State, toward meeting 
the goals established under paragraph 
(a) of this section; and 

(d) Based on its assessment of that 
progress, will revise its State 
improvement plan under subpart 1 of 
Part D of the Act as may be needed to 
improve its performance, if the State 
receives assistance under that subpart. 

(Authority: 20 U.S.C. 1412(a)(16)) 

§ 300.138 Participation in assessments. 

The State must have on file with the 
Secretary information to demonstrate 
that— 

(a) Children with disabilities are 
included in general State and district¬ 
wide assessment programs, with 
appropriate accommodations and 
modifications in administration, if 
necessary; 

(b) As appropriate, the State or LEA— 
(1) Develops guidelines for the 

participation of children with 
disabilities in alternate assessments for 
those children who cannot participate 
in State and district-wide assessment 
programs; 

(2) Develops alternate assessments in 
accordance with paragraph (b)(1) of this 
section; and 

(3) Beginning not later than, July 1, 
2000, conducts the alternate 
assessments described in paragraph 
(b) (2) of this section. 

(Authority: 20 U.S.C. 1412(a)(17){A)) 

§ 300.139 Reports relating to 
assessments. 

(a) General. In implementing the 
requirements of § 300.138, the SEA shall 
make available to the public, and report 
to the public with the same frequency 
and in the same detail as it reports on 
the assessment of nondisabled children, 
the following information: 

(1) The number of children with 
disabilities participating— 

(i) In regular assessments; and 
(ii) In alternate assessments. 

(2) The performance results of the 
children described in paragraph la)(l) of 
this section if doing so would be 
statistically sound and would not result 
in the disclosure of performance results 
identifiable to individual children— 

(i) On regular assessments (beginning 
not later than July 1, 1998); and 

(ii) On alternate assessments (not later 
than July 1, 2000). 

(b) Combined reports. Reports to the 
public under paragraph (a) of this 
section must include— 

(1) Aggregated data that include the 
performance of children with 
disabilities together with all other 
children; and 

(2) Disaggregated data on the 
performance of children with 
disabilities. 

(c) Timeline for disaggregation of 
data. Data relating to the performance of 
children described under paragraph 
(a)(2) of this section must be 
disaggregated— 

(1) For assessments conducted after 
July 1,1998; and 

(2) For assessments conducted before 
July 1,1998, if the State is required to 
disaggregate the data prior to July 1, 
1998. 

(Authority: 20 U.S.C. 612(a)(17)(B)) 

§300.140 [Reserved] 

§ 300.141 SEA responsibility for general 
supervision. 

(a) The State must have on file with 
the Secretary information that shows 
that the requirements of § 300.600 are 
met. 

(b) The information described under 
paragraph (a) of this section must 
include a copy of each State statute. 
State regulation, signed agreement 
between respective agency officials, and 
any other documents that show 
compliance with that paragraph. 

(Authority: 20 U.S.C. 1412(a)(ll)) 

§ 300.142 Methods of ensuring services. 

(a) Establishing responsibility for 
services. The Chief Executive Officer or 
designee of that officer shall ensure that 
an interagency agreement or other 
mechanism for interagency coordination 
is in effect between each 
noneducational public agency described 
in paragraph (b) of this section and the 
SEA, in order to ensure that all services 
described in paragraph (b)(1) of this 
section that are needed to ensure FAPE 
are provided, including the provision of 
these services during the pendency of 
any. dispute under paragraph (a)(3) of 
this section. The agreement or 
mechanism must include the following: 

(1) Agency financial responsibility. 
An identification of, or a method for 
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defining, the financial responsibility of 
each agency for providing services 
described in paragraph (b)(1) of this 
section to ensure FAPE to children with 
disabilities. The financial responsibility 
of each noneducational public agency 
described in paragraph (b) of this 
section, including the State Medicaid 
agency and other public insurers of 
children with disabilities, must precede 
the financial responsibility of the LEA 
(or the State agency responsible for 
developing the child’s lEP). 

(2) Conditions and terms of 
reimbursement. The conditions, terms, 
and procedmes vmder which an LEA 
must be reimbiused by other agencies. 

(3) Interagency disputes. Procedures 
for resolving interagency disputes 
(including procedures under which 
LEAs may initiate proceedings) under 
the agreement or other mechanism to 
secure reimbursement from other 
agencies or otherwise implement the 
provisions of the agreement or 
mechanism. 

(4) Coordination of services 
procedures. Policies and procedures for 
agencies to determine and identify the 
interagency coordination 
responsibilities of each agency to 
promote the coordination and timely 
and appropriate delivery of services 
described in paragraph (b)(1) of this 
section. 

(h) Obligation of noneducational 
public agencies. (1) General, (i) If any 
public agency other than an educational 
agency is otherwise obligated under 
Federal or State law, or assigned 
responsibility imder State policy or 
pursuant to paragraph (a) of this section, 
to provide or pay for any services that 
are also considered special education or 
related services (such as, but not limited 
to, services described in § 300.5 relating 
to assistive technology devices, § 300.6 
relating to assistive technology services, 
§ 300.24 relating to related services, 
§ 300.28 relating to supplementary aids 
and services, and § 300.29 relating to 
transition services) that are necessary 
for ensuring FAPE to children with 
disabilities within the State, the public 
agency shall fulfill that obligation or 
responsibility, either directly or through 
contract or other arrangement. 

(ii) A noneducationm public agency 
described in paragraph (b)(l)(i) of this 
section may not disqualify an eligible 
service for Medicaid reimbursement 
because that service is provided in a 
school context. 

(2) Reimbursement for services by 
noneducational public agency. If a 
public agency other than an educational 
agency fails to provide or pay for the 
special education and related services 
described in paragraph (b)(1) of this 

section, the LEA (or State agency 
responsible for developing the child’s 
lEP) shall provide or pay for these 
services to the child in a timely manner. 
The LEA or State agency may then claim 
reimbursement for the services firom the 
noneducational public agency that 
failed to provide or pay for these 
services and that agency shall reimburse 
the LEA or State agency in accordance 
with the terms of the interagency 
agreement or other mechanism 
described in paragraph (a)(1) of this 
section, and Ae agreement described in 
paragraph (a)(2) of this section. 

(c) Special rule. The requirements of 
paragraph (a) of this section may be met 
through— 

(1) State statute or regulation; 
(2) Signed agreements between 

respective agency officials that clearly 
identify the responsibilities of each 
agency relating to the provision of 
services; or 

(3) Other appropriate written methods 
as determined by the Chief Executive 
Officer of the State or designee of that 
officer. 

(d) Information. The State must have 
on file with the Secreteiry information to 
demonstrate that the requirements of 
paragraphs (a) through (c) of this section 
are met. 

(e) Children with disabilities who are 
covered by public insurance. (1) A 
public agency may use the Medicaid or 
other public insurance benefits 
programs in which a child participates 
to provide or pay for services required 
under this part, as permitted under the 
public insurance program, except as 
provided in paragraph (e)(2) of this 
section. 

(2) With regard to services required to 
provide FAPE to an eligible child under 
this part, the public agency— 

(i) May not require parents to sign up 
for or enroll in public insurance 
programs in order for their child to 
receive FAPE under Part B of the Act; 

(ii) May not require parents to incur 
an out-of-pocket expense such as the 
payment of a deductible or co-pay 
amount incurred in filing a claim for 
services provided pursuant to this part, 
but pursuant to paragraph (g)(2) of this 
section, may pay the cost that the parent 
otherwise would be required to pay; and 

(iii) May not use a child’s benefits 
under a public insurance program if that 
use would— 

(A) Decrease available lifetime 
coverage or any other insured benefit; 

(B) Result in the family paying for 
services that would otherwise be 
covered by the public insvuance 
program and that are required for the 
child outside of the time the child is in 
school; 

(C) Increase premiums or lead to the 
discontinuation of insurance; or 

(D) Risk loss of eligibility for home 
and community-based waivers, based on 
aggregate health-related expenditures. 

(f) Children with disabilities who are 
covered by private insurance. (1) With 
regard to services required to provide 
FAPE to an eligible child under this 
part, a public agency may access a 
parent’s private insurance proceeds only 
if the parent provides informed consent 
consistent with § 300.500(b)(1). 

(2) Each time the public agency 
proposes to access the parent’s private 
insurance proceeds, it must— 

(1) Obtain parent consent in 
accordance with paragraph (f)(1) of this 
section; and 

(ii) Inform the parents that their 
refusal to permit the public agency to 
access their private insurance does not 
relieve the public agency of its 
responsibility to ensure that all required 
services are provided at no cost to the 
parents. 

(g) Use of Part B funds. (1) If a public 
agency is unable to obtain parental 
consent to use the parent’s private 
insurance, or public insurance when the 
parent would incur a cost for a specified 
service required under this part, to 
ensure FAPE the public agency may use 
its Part B funds to pay for the service. 

(2) To avoid financial cost to parents 
who otherwise would consent to use 
private insurance, or public insmrance if 
the parent would incur a cost, the 
public agency may use its Part B funds 
to pay the cost the parents otherwise 
would have to pay to use the parent’s 
insurance (e.g., the deductible or co-pay 
amounts). 

(h) Proceeds from public or private 
insurance. (1) Proceeds from public or 
private insurcmce will not be treated as 
program income for purposes of 34 CFR 
80.25. 

(2) If a public agency spends 
reimbursements from Federal funds 
(e.g., Medicaid) for services under this 
part, those funds will not be considered 
“State or local” funds for purposes of 
the maintenance of effort provisions in 
§§300.154 and 300.231. 

(i) Construction. Nothing in this part 
should be construed to alter the 
requirements imposed on a State 
Medicaid agency, or any other agency 
administering a public insurance 
program by Federal statute, regulations 
or policy under title XIX, or title XXI of 
the Social Security Act, or any other 
public insurance program. 

(Authority: 20 U.S.C. 1412(a)(12)(A), (B), and 
(C); 1401(8)) 
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§ 300.143 SEA implementation of 
procedural safeguards. 

The State must have on file with the 
Secretary the procedures that the SEA 
(and any agency assigned responsibility 
pursuant to § 300.600(d)) follows to 
inform each public agency of its 
responsibility for ensuring effective 
implementation of procedural 
safeguards for the children with 
disabilities served by that public 
agency. 

(Authority: 20 U.S.C. 1412(a)(ll); 1415(a)) 

§300.144 Hearings relating to LEA 
eligibility. 

The State must have on file with the 
Secretary procedures to ensure that the 
SEA does not make any final 
determination that an LEA is not 
eligible for assistance under Part B of 
the Act without first giving the LEA 
reasonable notice and an opportunity 
for a hearing under 34 CFR 76.401 (dh 

(Authority: 20 U.S.C. 1412(a)(13)) 

§ 300.145 Recovery of funds for 
misclassified children. 

The State must have on file with the 
Secretary policies and procedures that 
ensure that the State seeks to recover 
any funds provided under Part B of the 
Act for services to a child who is 
determined to be erroneously classified 
as eligible to be counted under section 
611(a) or (d) of the Act. 

(Authority: 20 U.S.C. 1221e-3(a){l)) 

§300.146 Suspension and expulsion rates. 

The State must have on file with the 
Secretary information to demonstrate 
that the following requirements are met: 

(a) General. The SEA examines data to 
determine if significemt discrepancies 
cure occurring in the rate of long-term 
suspensions and expulsions of children 
with disabilities— 

(1) Among LEAs in the State; or 

(2) Compared to the rates for 
nondisabled children within the 
agencies. 

(b) Review and revision of policies. If 
the discrepancies described in 
paragraph (a) of this section are 
occurring, the SEA reviews and, if 
appropriate, revises (or requires the 
affected State agency or LEA to revise) 
its policies, procedures, and practices 
relating to the development and 
implementation of lEPs, the use of 
behavioral interventions, and 
procedural safeguards, to ensure that 
these policies, procedmes, and practices 
comply with the Act. 

(Authority: 20 U.S.C. 612(a)(22)) 

§ 300.147 Additional information if SEA 
provides direct services. 

(a) If the SEA provides FAPE to 
children with disabilities, or provides 
direct services to these children, the 
agency— 

(1) Shall comply with any additional 
requirements of §§ 300.220-300.230(a) 
and 300.234-300.250 as if the agency 
were an LEA; and 

(2) May use amounts that are 
otherwise available to the agency under 
Part B of the Act to serve those children 
without regard to § 300.184 (relating to 
excess costs). 

(b) The SEA must have on file with 
the Secretary information to 
demonstrate that it meets the 
requirements of paragraph (a)(1) of this 
section. 
(Authority: 20 U.S.C. 1412(h)) 

§ 300.148 Public participation. 

(a) General; exception. (1) Subject to 
paragraph (a)(2) of this section, each 
State must ensure that, prior to the 
adoption of any policies and procediures 
needed to comply with this part, there 
are public hearings, adequate notice of 
the hearings, and an opportunity for 
comment available to the general public, 
including individuals with disabilities 
and parents of children with disabilities 
consistent with §§ 300.280-300.284. 

(2) A State will be considered to have 
met paragraph (a)(1) of this section with 
regard to a policy or procedure needed 
to comply with this part if it can 
demonstrate that prior to the adoption 
of that policy or procedure, the policy 
or procedure was subjected to a public 
review and comment process that is 
required by the State for other purposes 
and is comparable to and consistent 
with the requirements of §§ 300.280- 
300.284. 

(b) Documentation. The State must 
have on file with the Secretary 
information to demonstrate that the 
requirements of paragraph (a) of this 
section are met. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§300.149 [Reserved] 

§ 300.150 State advisory panel. 

The State must have on file with the 
Secretary information to demonstrate 
that the State has established and 
maintains an advisory panel for the 
purpose of providing policy guidance 
with respect to special education and 
related services for children with 
disabilities in the State in accordance 
with the requirements of §§ 300.650- 
300.653. 

(Authority: 20 U.S.C. 1412(a)(21)(A)) 

§ 300.151 [Reserved] 

§300.152 Prohibition against 
commingling. 

(a) The State must have on file with 
the Secretary an assurance satisfactory 
to the Secretary that the funds under 
Part B of the Act are not commingled 
with State funds. 

(b) The assurance in paragraph (a) of 
this section is satisfied by the use of a 
separate accounting system that 
includes an audit trail of the 
expenditme of the Part B funds. 
Separate bank accounts are not required. 
(See 34 CFR 76.702 (Fiscal control and 
fund accounting procedmes).) 
(Authority: 20 U.S.C. 1412(a)(18)(B)) 

§300.153 State-level nonsupplanting. 

(a) General. (1) Except as provided in 
§ 300.230, funds paid to a State under 
Part B of the Act must be used to 
supplement the level of Federal, State, 
and local funds (including funds that 
are not under the direct control of the 
SEA or LEAs) expended for special 
education and related services provided 
to children with disabilities under Part 
B of the Act and in no case to supplant 
these Federal, State, and local funds. 

(2) The State must have on file with 
the Secretary information to 
demonstrate to the satisfaction of the 
Secretary that the requirements of 
paragraph (a)(1) of this section are met. 

(b) Waiver. If the State provides clear 
and convincing evidence that all 
children with disabilities have available 
to them FAPE, the Secretary may waive, 
in whole or in part, the requirements of 
paragraph (a) of this section if the 
Secretary concius with the evidence 
provided by the State under § 300.589. 

(Authority: 20 U.S.C. 1412(a)(18)(c)) 

§ 300.154 Maintenance of State financial 
support. 

(a) General. The State must have on 
file with the Secretary information to 
demonstrate, on either a total or per- 
capita basis, that the State will not 
reduce the amount of State financial 
support for special education and 
related services for children with 
disabilities, or otherwise made available 
because of the excess costs of educating 
those children, below the amount of that 
support for the preceding fiscal year. 

(b) Reduction of funds for failure to 
maintain support. The Secretary 
reduces the allocation of funds under 
section 611 of the Act for any fiscal year 
following the fiscal year in which the 
State fails to comply with the 
requirement of paragraph (a) of this 
section by the same amount by which 
the State fails to meet the requirement. 

(c) Waivers for exceptional or 
uncontrollable circumstances. The 



12432 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

Secretary may waive the requirement of 
paragraph (a) of this section for a State, 
for one fiscal year at a time, if the 
Secretary determines that— 

(1) Granting a waiver would be 
equitable due to exceptional or 
uncontrollable circumstances such as a 
natural disaster or a precipitous and 
unforeseen decline in the financial 
resources of the State; or 

(2) The State meets the standard in 
§ 300.589 for a waiver of the 
requirement to supplement, and not to 
supplant, funds received under Part B of 
the Act. 

(d) Subsequent years. If, for any fiscal 
year, a State fails to meet the 
requirement of paragraph (a) of this 
section, including any year for which 
the State is granted a waiver under 
paragraph (c) of this section, the 
financial support required of the State 
in future years under paragraph (a) of 
this section must be the amount that 
would have been required in the 
absence of that failure and not the 
reduced level of the State’s support. 

(Authority: 20 U.S.C. 1412(a)(19)) 

§ 300.155 Policies and procedures for use 
of Part B funds. 

The State must have on file with the 
Secretary policies and procedures 
designed to ensure that funds paid to 
the State under Part B of the Act are 
spent in accordance with the provisions 
of Part B. 

(Authority: 20 U.S.C. 1412(a)(18)(A)) 

§ 300.156 Annual description of use of 
Part B funds.. 

(a) In order to receive a grant in any 
fiscal year a State must annually 
describe— 

(1) How amounts retained for State- 
level activities vmder § 300.602 will be 
used to meet the requirements of this 
part; 

(2) How those amounts will be 
allocated among the activities described 
in §§ 300.621 and 300.370 to meet State 
priorities based on input firom LEAs; 
and 

(3) The percentage of those amounts, 
if any, that will be distributed to LEAs 
by formula. 

(b) If a State’s plans for use of its 
funds under §§ 300.370 and 300.620 for 
the forthcoming year do not change 
from the prior year, the State may 
submit a letter to that effect to meet the 
requirement in paragraph (a) of this 
section. 

(Authority: 20 U.S.C. 1411(f)(5)) 

LEA and State Agency Eeligibility— 
General 

§ 300.180 Condition of assistance. 

An LEA or State agency is eligible for 
assistance under Part B of the Act for a 
fiscal year if the agency demonstrates to 
the satisfaction of the SEA that it meets 
the conditions in §§ 300.220-300.250. 

(Authority: 20 U.S.C. 1413(a)) 

§ 300.181 Exception for prior LEA or State 
agency policies and procedures on file with 
the SEA. 

If an LEA or a State agency described 
in § 300.194 has on file with the SEA 
policies and procedures that 
demonstrate that the LEA or State 
agency meets any requirement of 
§ 300.180, including any policies and 
procedures filed under Part B of the Act 
as in effect before Jime 4,1997, the SEA 
shall consider the LEA or State agency 
to have met the requirement for 
purposes of receiving assistance under 
Part B of the Act. 

(Authority: 20 U.S.C. 1413(b)(1)) 

§ 300.182 Amendments to LEA policies 
and procedures. 

(a) Modification made by an LEA or 
a State agency. (1) Subject to peiragraph 
(b) of this section, policies and 
procedures submitted by an LEA or a 
State agency in accordance with this 
subpart remain in effect until it submits 
to the SEA the modifications that the 
LEA or State agency decides are 
necessary. 

(2) The provisions of this subpart 
apply to a modification to an LEA’s or 
State agency’s policies and procedures 
in the same manner and to Ae same 
extent that they apply to the LEA’s or 
State agency’s original policies and 
procedures. 

(b) Modifications required by the SEA. 
The SEA may require an LEA or a State 
agency to modify its policies and 
procedures, but only to the extent 
necessary to ensure the LEA’s or State 
agency’s compliance with this part, if— 

(1) After Jime 4,1997, the provisions 
of the Act or the regulations in this part 
are amended; 

(2) There is a new interpretation of 
the Act by Federal or State courts; or 

(3) There is an official finding of 
noncompliance with Federal or State 
law or regulations. 

(Authority: 20 U.S.C. 1413(b)) 

§300.183 [Reserved] 

§ 300.184 Excess cost requirement. 

(a) General. Amounts provided to an 
LEA under Part B of the Act may be 
used only to pay the excess costs of 
providing special education and related 
services to children with disabilities. 

(b) Definition. As used in this part, the 
term excess costs means those costs that 
are in excess of the average annual per- 
student expenditure in an LEA during 
the preceding school year for an 
elementary or secondary school student, 
as may be appropriate. Excess costs 
must be computed after deducting— 

(1) Amounts received— 
(1) Under Part B of the Act; 
(ii) Under Part A of title I of the 

Elementary and Secondary Education 
Act of 1965; or 

(iii) Under Part A of title VII of that 
Act; and 

(2) Any State or local funds expended 
for programs that would qualify for 
assistance under any of those parts. 

(c) LLimitation on use of Part B funds. 
(1) The excess cost requirement 
prevents an LEA from using funds 
provided under Part B of the Act to pay 
for all of the costs directly attributable 
to the education of a child with a 
disability, subject to paragraph {c)(2) of 
this section. 

(2) The excess cost requirement does 
not prevent an LEA from using Part B 
funds to pay for all of the costs directly 
attributable to the education of a child 
with a disability in any of the ages 3,4, 
5,18,19, 20, or 21, if no local or State 
funds are available for nondisabled 
children in that age range. However, the 
LEA must comply with the 
nonsupplanting and other requirements 
of this part in providing the education 
and services for these children. 

(Authority: 20 U.S.C. 1401(7), 1413(a)(2)(A)) 

§ 300.185 Meeting the excess cost 
requirement. 

(a) (1) General. An LEA meets the 
excess cost requirement if it has spent 
at least a minimum average amount for 
the education of its children with 
disabilities before funds under Part B of 
the Act are used. 

(2) The amount described in 
paragraph (a)(1) of this section is 
determined using the formula in 
§ 300.184(h). This amount may not 
include capital outlay or debt service. 

(b) Joint establishment of eligibility. If 
two or more LEAs jointly establish 
eligibility in accordance with § 300.190, 
the minimum average amount is the 
average of the combined minimum 
average amounts determined under 
§ 300.184 in those agencies for 
elementary or secondary school 
students, as the case may be. 

(Authority: 20 U.S.C. 1413(a)(2)(A)) 

§§300.186-300.189 [Reserved] 

§ 300.190 Joint establishment of eligibility. 

(a) General. An SEA may require an 
LEA to establish its eligibility jointly 
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with another LEA if the SEA determines 
that the LEA would be ineligible under 
this section because the agency would 
not be able to establish and maintain 
programs of sufficient size and scope to 
effectively meet the needs of children 
with disabilities. 

(b) Charter school exception. An SEA 
may not require a charter school that is 
an LEA to jointly establish its eligibility 
under paragraph (a) of this section 
unless it is explicitly permitted to do so 
under the State’s charter school statute. 

(c) Amount of payments. If an SEA 
requires the joint establishment of 
eligibility under paragraph (a) of this 
section, the total amount of funds made 
available to the affected LEAs must be 
equal to the sum of the payments that 
each LEA would have received under 
§§ 300.711-300.714 if the agencies were 
eligible for these payments. 

(Authority: 20 U.S.C. 1413(e)(1), and (2)) 

§ 300.191 [Reserved] 

§ 300.192 Requirements for establishing 
eligibility. 

(a) Requirements for LEAs in general. 
LEAs that establish joint eligibility 
under this section must— 

(1) Adopt policies and procedures 
that cire consistent with the State’s 
policies and procedures under 
§§ 300.121-300.156; and 

(2) Be jointly responsible for 
implementing programs that receive 
assistance under PcUt B of the Act. 

(b) Requirements for educational 
service agencies in general. If an 
educational service agency is required 
by State law to carry out programs 
under Part B of the Act, the joint 
responsibilities given to LEAs under 
Part B of the Act— 

(1) Do not apply to the administration 
and disbursement of any payments 
received by that educational service 
agency; and 

(2) Must be carried out only by that 
educational service agency. 

(c) Additional requirement. 
Notwithstanding any other provision of 
§§ 300.190-300.192, an educational 
service agency shall provide for the 
education of children with disabilities 
in the least restrictive environment, as 
required by § 300.130. 

(Authority: 20 U.S.C. 1413(e)(3), and (4)) 

§300.193 [Reserved] 

§ 300.194 State agency eligibility. 

Any State agency that desires to 
receive a subgrant for any fiscal year 
under §§ 300.711-300.714 must 
demonstrate to the satisfaction of the 
SEA that— 

(a) All children with disabilities who 
are participating in programs and 

projects funded under Part B of the Act 
receive FAPE, and that those children 
and their parents are provided all the 
rights and procedural safeguards 
described in this part; and 

(b) The agency meets the other 
conditions of this subpart that apply to 
LEAs. 

(Authority: 20 U.S.C. 1413(i)) 

§ 300.195 [Reserved] 

§ 300.196 Notification of LEA or State 
agency in case of ineligibility. 

If the SEA determines that an LEA or 
State agency is not eligible under Part B 
of the Act, the SEA shall— 

(a) Notify the LEA or State agency of 
that determination; and 

(b) Provide the LEA or State agency 
with reasonable notice and an 
opportunity for a hearing. 

(Authority: 20 U.S.C. 1413(c)) 

§ 300.197 LEA and State agency 
compliance. 

(a) General. If the SEA, after 
reasonable notice and an opportunity 
for a hearing, finds that an IJEA or State 
agency that has been determined to be 
eligible under this section is failing to 
comply with any requirement described 
in §§ 300.220-300.250, the SEA shall 
reduce or may not provide any further 
payments to the LEA or State agency 
until the SEA is satisfied that the LEA 
or State agency is complying with that 
requirement. 

(b) Notice requirement. Any State 
agency or LEA in receipt of a notice 
described in paragraph (a) of this 
section shall, by means of public notice, 
take the measures necessary to bring the 
pendency of an action pursuant to this 
section to the attention of the public 
within the jurisdiction of the agency. 

(c) In carrying out its functions under 
this section, each SEA shall consider 
any decision resulting from a hearing 
under §§ 300.507-300.528 that is 
adverse to the LEA or State agency 
involved in the decision. 

(Authority: 20 U.S.C. 1413(d)) 

LEA and State Agency Eligibility— 
Specific Conditions 

§ 300.220 Consistency with State policies. 

(a) General. The LEA, in providing for 
the education of children with 
disabilities within its jurisdiction, must 
have in effect policies, procedures, and 
programs that are consistent with the 
State policies and procedures 
established under §§ 300.121-300.156. 

(b) Policies on file with SEA. The LEA 
must have on file with the SEA the' 
policies and procedures described ^n 
paragraph (a) of this section. 

(Authority: 20 U.S.C. 1413(a)(1)) 

§300.221 Implementation of CSPD. 

The LEA must have on file with the 
SEA information to demonstrate that— 

(a) All personnel necessary to carry 
out Part B of the Act within the 
jurisdiction of the agency are 
appropriately and adequately prepared, 
consistent with the requirements of 
§§ 300.380-300.382; and 

(b) To the extent the LEA determines 
appropriate, it shall contribute to and 
use the comprehensive system of 
personnel development of the State 
established under § 300.135. 

(Authority: 20 U.S.C. 1413(a)(3)) 

§§300.222-300.229 [Reserved] 

§ 300.230 Use of amounts. 

The LEA must have on file with the 
SEA information to demonstrate that 
amounts provided to the LEA under Part 
B of the Act— 

(a) Will be expended in accordance 
with the applicable provisions of this 
part; 

(b) Will be used only to pay the excess 
costs of providing special education and 
related services to children with 
disabilities, consistent with §§ 300.184- 
300.185; and 

(c) Will be used to supplement State, 
local, and other Federal funds and not 
to supplant those funds. 

(Authority: 20 U.S.C. 1413(a)(2)(A)) 

§ 300.231 Maintenance of effort. 

(a) General. Except as provided in 
§§ 300.232 and 300.233, funds provided 
to an LEA under Part B of the Act may 
not be used to reduce the level of 
expenditures for the education of 
children with disabilities made by the 
LEA from local funds below the level of 
those expenditures for the preceding 
fiscal year. 

(b) Information. The LEA must have 
on file with the SEA information to 
demonstrate that the requirements of 
paragraph (a) of this section are met. 

(c) Standard. (1) Except as provided 
in paragraph (c)(2) of this section, the 
SEA determines that an LEA complies 
with paragraph (a) of this section for 
purposes of establishing the LEA’s 
eligibility for an award for a fiscal year 
if the LEA budgets, for the education of 
children with disabilities, at least the 
same total or per-capita amount from 
either of the following sources as the 
LEA spent for that purpose from the 
same source for the most recent prior 
year for which information is available: 

(1) Local funds only. 
(ii) The combination of State and local 

funds. 
(2) An LEA that relies on paragraph 

(c)(l)(i) of this section for any fiscal year 
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must ensure that the amount of local 
funds it budgets for the education of 
children with disabilities in that year is 
at least the same, either in total or per 
capita, as the amount it spent for that 
purpose in— 

(1) The most recent fiscal year for 
which information is available, if that 
year is, or is before, the first fiscal year 
beginning on or after July 1, 1997; or 

Ui) If later, the most recent fiscal year 
for which information is available and 
the standard in paragraph (c)(l)(i) of this 
section was used to establish its 
compliance with this section. 

(3) The SEA may not consider any 
expenditures made from funds provided 
by the Federal Government for which 
the SEA is required to account to the 
Federal Government or for which the 
LEA is required to account to the 
Federal Government directly or through 
the SEA in determining an LEA’s 
compliance with the requirement in 
paragraph (a) of this section. 

(Authority: 20 U.S.C. 1413(a)(2KA)) 

§300.232 Exception to maintenance of 
effort. 

An LEA may reduce the level of 
expenditures by the LEA under Part B 
of the Act helow the level of those 
expenditures for the preceding fiscal 
year if the reduction is attributable to 
the following: 

(a) (1) The voluntary depeirture, by 
retirement or otherwise, or departure for 
just cause, of special education or 
related services personnel, who are 
replaced by qualified, lower-salaried 
staff. 

(2) In order for an LEA to invoke the 
exception in paragraph (a)(1) of this 
section, the LJEA must ensure that those 
volimtary retirements or resignations 
and replacements are in full conformity 
with: 

(i) Existing school board policies in 
the agency; 

(ii) The applicable collective 
bargaining agreement in effect at that 
time; and 

(iii) Applicable State statutes. 
(b) A decrease in the enrollment of 

children with disabilities. 
(c) The termination of the obligation 

of the agency, consistent with this part, 
to provide a program of special 
education to a particular child with a 
disability that is an exceptionally costly 
program, as determined by the SEA, 
because the child— 

(1) Has left the jurisdiction of the 
agency; 

(2) Has reached the age at which the 
obligation of the agency to provide 
FAPE to the child has terminated; or 

(3) No longer needs the program of 
special education. 

(d) The termination of costly 
expenditures for long-term purchases, 
such as the acquisition of equipment or 
the construction of school facilities. 

(Authority: 20 U.S.C. 1413(a)(2)(B)) 

§ 300.233 Treatment of Federal funds in 
certain fiscal years. 

(a) (1) Subject to paragraphs (a)(2) and 
(b) of this section, for any fiscal year for 
which amounts appropriated to carry 
out section 611 of the Act exceeds 
$4,100,000,000, an LEA may treat as 
local funds up to 20 percent of the 
amount of funds it receives under Part 
B of the Act that exceeds the amount it 
received under Part B of the Act for the 
previous fiscal year. 

(2) The requirements of §§ 300.230(c) 
and 300.231 do not apply with respect 
to the amount that may be treated as 
local funds under paragraph (a)(1) of 
this section. 

(b) If an SEA determines that an LEA 
is not meeting the requirements of this 
part, the SEA may prohibit the LEA 
from treating funds received under Part 
B of the Act as local funds under 
paragraph (a)(1) of this section for any 
fiscal year, but only if it is authorized 
to do so by the State constitution or a 
State statute. 

(Authority: 20 U.S.C. 1413(a)(2)(C)) 

§ 300.234 Schoolwide programs under title 
I of the ESEA. 

(a) General; limitation on amount of 
Part B funds used. An LEA may use 
funds received under Part B of the Act 
for any fiscal year to carry out a 
school wide program imder section 1114 
of the Elementary and Secondary 
Education Act of 1965, except that the 
amount used in any schoolwide 
program may not exceed— 

(1) (i) The amoimt received by the LEA 
under Part B for that fisced year; divided 
by 

(ii) The number of children with 
disabilities in the jurisdiction of the 
LEA; and multiplied by 

(2) The number of children with 
disabilities participating in the 
schoolwide program. 

(b) Funding conditions. The funds 
described in paragraph (a) of this 
section are subject to the following 
conditions: 

(1) The funds must be considered as 
Federal Part B funds for purposes of the 
calculations required by §§ 300.230(b) 
and (c). 

(2) The funds may he used without 
regard to the requirements of 
§ 300.230(a). 

(c) Meeting other Part B requirements. 
Except as provided in paragraph (b) of 
this section, all other requirements of 
Part B must be met by an LEA using Part 

B funds in accordance with paragraph 
(a) of this section, including ensuring 
that children with disabilities in 
schoolwide program schools— 

(1) Receive services in accordance 
with a properly developed lEP; and 

(2) Are afforded all of the rights and 
services guaranteed to children with 
disabilities under the IDEA. 

(Autliority: 20 U.S.C. 1413(a)(2)(D)) 

§ 300.235 Permissive use of funds. 

(a) General. Subject to paragraph (b) 
of this section, funds provided to an 
LEA under Part B of the Act may be 
used for the following activities: 

(1) Services and aids that also benefit 
nondisabled children. For the costs of 
special education and related services 
and supplementary aids and services 
provided in a regular class or other 
education-related setting to a child with 
a disability in accordance with the lEP 
of the child, even if one or more 
nondisabled children benefit from these 
services. 

(2) Integrated and coordinated 
services system. To develop and 
implement a fully integrated and 
coordinated services system in 
accordcmce with § 300.244. 

(b) Non-applicability of certain 
provisions. An LEA does not violate 
§§ 300.152, 300.230, and 300.231 based 
on its use of funds provided imder Part 
B of the Act in accordance with 
paragraphs (a)(1) and (a)(2) of this 
section. 

(Authority: 20 U.S.C. 1413(a)(4)) 

§§300.236-300.239 [Reserved] 

§ 300.240 Information for SEA. 

(a) The LEA shall provide the SEA 
with information necessary to enable 
the SEA to carry out its duties imder 
Part B of the Act, including, with 
respect to §§ 300.137 and 300.138, 
information relating to the performance 
of children with disabilities 
participating in programs carried out 
under Part B of the Act. 

(b) The LEA must have on file with 
the SEA an assurance satisfactory to the 
SEA that the LEA will comply with the 
requirements of paragraph (a) of this 
section. 

(Authority: 20 U.S.C. 1413(a)(6)) 

§ 300.241 Treatment of charter schools 
and their students. 

The LEA must have on file with the 
SEA information to demonstrate that in 
carrying out this part with respect to 
charter schools that are public schools 
of the LEA, the LEA will— 

(a) Serve children with disabilities 
attending those schools in the same 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 12435 

manner as it serves children with 
disabilities in its other schools; and 

(h) Provide funds under Part B of the 
Act to those schools in the same manner 
as it provides those funds to its other 
schools. 

(Authority: 20 U.S.C. 1413(a)(5)) 

§ 300.242 Public information. 

The LEA must have on file with the 
SEA information to demonstrate to the 
satisfaction of the SEA that it will make 
available to parents of children with 
disabilities and to the general public all 
documents relating to the eligibility of 
the agency under Part B of the Act. 

(Authority: 20 U.S.C. 1413(a)(7)) 

§300.243 [Reserved] 

§300.244 Coordinated services system. 

(a) General. An LEA may not use more 
than 5 percent of the amount the agency 
receives under Part B of the Act for any 
fiscal year, in combination with other 
amounts (which must include amounts 
other than education funds), to develop 
and implement a coordinated services 
system designed to improve results for 
children and families, including 
children with disabilities and their 
families. 

(b) Activities. In implementing a 
coordinated services system under this 
section, an LEA may carry out activities 
that include— 

(1) Improving the effectiveness and 
efficiency of service delivery, including 
developing strategies that promote 
accountability for results: 

(2) Service coordination and case 
management that facilitate the linkage of 
lEPs under Part B of the Act and IFSPs 
imder Pent C of the Act with 
individualized service plans under 
multiple Federal and State programs, 
such as title I of the Rehabilitation Act 
of 1973 (vocational rehabilitation), title 
XIX of the Social Security Act 
(Medicaid), and title XVI of the Social 
Secmity Act (supplemental security 
income); 

(3) Developing and implementing 
interagency financing strategies for the 
provision of education, health, mental 
health, and social services, including 
transition services and related services 
under the Act; and 

(4) Interagency personnel 
development for individuals working on 
coordinated services. 

(c) Coordination with certain projects 
under Elementary and Secondary 
Education Act of 1965. If an LEA is 
carrying out a coordinated services 
project under title XI of the Elementary 
and Secondary Education Act of 1965 
and a coordinated services project under 
Part B of the Act in the same schools, 

the agency shall use the amoimts under 
§ 300.244 in accordance with the 
requirements of that title. 

(Authority: 20 U.S.C. 1413(f)) 

School-Based Improvement Plan 

§ 300.245 School-based improvement 
plan. 

(a) General. Each LEA may, in 
accordance with paragraph (b) of this 
section, use funds made available under 
Part B of the Act to permit a public 
school within the jiuisdiction of the 
LEA to design, implement, and evaluate 
a school-based improvement plan that— 

(1) Is consistent with the purposes 
described in section 651(b) of the Act; 
and 

(2) Is designed to improve educational 
and transitional results for all children 
with disabilities and, as appropriate, for 
other children consistent with 
§ 300.235(a) and (b) in that public 
school. 

(b) Authority. (1) General. An SEA 
may grant authority to an LEA to permit 
a public school described in § 300.245 
(through a school-based standing panel 
established under § 300.247(b)) to 
design, implement, and evaluate a 
school-based improvement plan 
described in § 300.245 for a period not 
to exceed 3 years. 

(2) Responsibility of LEA. If an SEA 
grants the authority described in 
paragraph (b)(1) of this section, em LEA 
that is granted this authority must have 
the sole responsibility of oversight of all 
activities relating to die design, 
implementation, and evaluation of any 
school-based improvement plan that a 
public school is permitted to design 
under this section. 

(Authority: 20 U.S.C. 1413(g)(1) and (g)(2)). 

§ 300.246 Plan requirements. 

A school-based improvement plan 
described in § 300.245 must— 

(a) Be designed to be consistent with 
the purposes described in section 651(b) 
of the Act and to improve educational 
and tTcmsitional results for all children 
with disabilities and, as appropriate, for 
other children consistent with 
§ 300.235(a) and (b), who attend the 
school for which the plan is designed 
and implemented; 

(b) Be designed, evaluated, and, as' 
appropriate, implemented by a school- 
based standing panel established in 
accordance with § 300.247(b); 

(c) Include goals and measurable 
indicators to assess the progress of the 
public school in meeting these goals; 
and 

(d) Ensure that all children wito 
disabilities receive the services 
described in their lEPs. 

(Authority: 20 U.S.C. 1413(g)(3)) 

§ 300.247 Responsibilities of the LEA. 

An LEA that is granted authority 
under § 300.245(b) to permit a public 
school to design, implement, and 
evaluate a school-based improvement 
plan shall— 

(a) Select each school under the 
jurisdiction of the agency that is eligible 
to design, implement, and evaluate the 
plan; 

(b) Require each school selected 
under paragraph (a) of this section, in 
accordance with criteria established by 
the LEA under paragraph (c) of this 
section, to establish a school-based 
standing panel to carry out the duties 
described in § 300.246(b): 

(c) Establish— 
(1) Criteria that must be used by the 

LEA in the selection of an eligible 
school imder paragraph (a) of this 
section: 

(2) Criteria that must be used by a 
public school selected under paragraph 
(a) of this section in the establishment 
of a school-based standing panel to 
carry out the duties described in 
§ 300.246(b) and that ensure that the 
membership of the panel reflects the 
diversity of the commimity in which the 
public school is located and includes, at 
a minimum— 

(i) Parents of children with 
disabilities who attend a public school, 
including peirents of children with 
disabilities from imserved and 
underserved populations, as 
appropriate: 

(ii) Special education and general 
education teachers of public schools; 

(iii) Special education and general 
education administrators, dr tiie 
designee of those administrators, of 
those public schools; and 

(iv) Related services providers who 
are responsible for providing services to 
the children with disabilities who 
attend those public schools: and 

(3) Criteria that must be used by the 
LEA with respect to the distribution of 
funds under Part B of the Act to carry 
out this section; 

(d) Disseminate the criteria 
established under paragraph (e) of this 
section to local school district personnel 
and local parent organizations within 
the jiuisdiction of foe LEA; 

(e) Require a public school that 
desires to design, implement, and 
evaluate a school-based improvement 
plan to submit an application at the 
time, in the maimer and accompanied 
by the information, that the LEA shall 
reasonably require; and 

(f) Establish procedures for approval 
by the LEA of a school-based 
improvement plan designed under Part 
B of the Act. 
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(Authority:1413(g)(4)) 

§300.248 Limitation. 

A school-based improvement plan 
described in § 300.245(a) may be 
submitted to an LEA for approval only 
if a consensus with respect to any 
matter relating to the design, 
implementation, or evaluation of the 
goals of the plan is reached by the 
school-based stemding panel that 
designed the plan. 

(Authority: 20 U.S.C. 1413(g)(5)) 

§ 300.249 Additional requirements. 

(a) Parental involvement. In carrying 
out the requirements of §§ 300.245- 
300.250, an LEA shall ensure that the 
parents of children with disabilities are 
involved in the design, evaluation, and, 
if appropriate, implementation of 
school-based improvement plans in 
accordance with this section. 

(b) Plan approval. An LEA may 
approve a school-based improvement 
plan of a public school within the 
jurisdiction of the agency for a period of 
3 years, if— 

(1) The approval is consistent with 
the policies, procedures, and practices 
established by the LEA and in 
accordance with §§ 300.245-300.250; 
and 

(2) A majority of parents of children 
who are members of the school-based 
standing panel, and a majority of other 
members of the school-based standing 
panel that designed the plan, agree in 
writing to the plan. 

(Authority: 20 U.S.C. 1413(g)(6)) 

§300.250 Extension of plan. 

If a public school within the 
jurisdiction of an LEA meets the 
applicable requirements and criteria 
described in §§ 300.246 and 300.247 at 
the expiration of the 3-year approval 
period described § 300.249(h), the 
agency may approve a school-based 
improvement plan of the school for an 
additional 3-year period. 

(Authority: 20 U.S.C. 1413(g)(7)) 

Secretary of the Interior—Eligibility 

§300.260 Submission of information. 

The Secretary may provide the 
Secretary of the Interior amounts imder 
§ 300.715(b) and (c) for a fiscal year only 
if the Secretary of the Interior submits 
to the Secretary information that— 

(a) Meets the requirements of section 
612(a)(1), (3)-(9), (10)(B), (C), (11)- 
(12), (14)—(17), (20), (21) and (22) of the 
Act (including monitoring and 
evaluation activities); 

(b) Meets the requirements of section 
612(b) and (e) of the Act; 

(c) Meets the requirements of section 
613(a)(1), (2)(A)(i), (6), and (7) of the 
Act; 

(d) Meets the requirements of this part 
that implement the sections of the Act 
listed in paragraphs (a)-(c) of this 
section; 

(e) Includes a description of how the 
Secretary of the Interior will coordinate 
the provision of services under Part B of 
the Act with LEAs, tribes and tribal 
organizations, and other private and 
Federal service providers; 

(f) Includes an assurance that there 
are public hearings, adequate notice of 
the heeuings, emd an opportunity for 
comment afforded to members of tribes, 
tribal governing bodies, and affected 
local school boards before the adoption 
of the policies, programs, and 
procedures described in paragraph (a) of 
this section; 

(g) Includes an assurance that the 
Secretary of the Interior will provide the 
information that the Secretary may 
require to comply with section 618 of 
the Act, including data on the number 
of children with disabilities served and 
the types and amounts of services 
provided and needed; 

(h) (1) Includes an assurance that the 
Secretary of the Interior and the 
Secretary of Health and Human Services 
have entered into a memorandum of 
agreement, to be provided to the 
Secretary, for the coordination of 
services, resources, and personnel 
between their respective Federal, State, 
and local offices and with the SEAs and 
LEAs and other entities to facilitate the 
provision of services to Indian children 
with disabilities residing on or near 
reservations. 

(2) The agreement must provide for 
the apportionment of responsibilities 
and costs, including child find, 
evaluation, diagnosis, remediation or 
therapeutic measures, and (if 
appropriate) equipment and medical or 
personal supplies, as needed for a child 
with a disability to remain in a school 
or program; and 

(i) Includes an assurance that the 
Department of the Interior will 
cooperate with the Department in its 
exercise of monitoring and oversight of 
the requirements in this section and 
§§ 300.261-300.267, and any 
agfeements entered into between the 
Secretary of the Interior and other 
entities under Part B of the Act, and will 
fulfill its duties under Part B of the Act. 
Section 616(a) of the Act applies to the 
information described in this section. 

(Authority: 20 U.S.C. 1411(i)(2)) 

§300.261 Public participation. 

In fulfilling the requirements of 
§ 300.260 the Secretary of the Interior 

shall provide for public participation 
consistent with §§ 300.280-300.284. 

(Authority: 20 U.S.C. 141 l(i)) 

§300.262 Use of Part B funds. 

(a) The Department of the Interior 
may use five percent of its payment 
under § 300.715(b) and (c) in any fiscal 
year, or $500,000, whichever is greater, 
for administrative costs in carrying out 
the provisions of this part. 

(b) Payments to the Secretary of the 
Interior under § 300.716 must be used in 
accordance with that section. 

(Authority: 20 U.S.C. 1411(i)) 

§ 300.263 Plan for coordination of 
services. 

(a) The Secretary of the Interior shall 
develop and implement a plan for the 
coordination of services for all Indian 
children with disabilities residing on 
reservations covered under Part B of the 
Act. 

(b) The plan must provide for the 
coordination of services benefiting these 
children from whatever source, 
including tribes, the Indian Health 
Service, other BIA divisions, and other 
Federal agencies. 

(c) In developing the plan, the 
Secretary of the Interior shall consult 
with all interested and involved parties. 

(d) The plan must be based on the 
needs of the children emd the system 
best suited for meeting those needs, and 
may involve the establishment of 
cooperative agreements between the 
BIA, other Federal agencies, and other 
entities. 

(e) The plan also must be distributed 
upon request to States, SEAs and LEAs, 
and other agencies providing services to 
infants, toddlers, and children with 
disabilities, to tribes, and to other 
interested parties. 

(Authority: 20 U.S.C. 1411(i)(4)) 

§300.264 Definitions. 

(a) Indian. As used in this part, the 
term Indian means an individual who is 
a member of an Indian tribe. 

(b) Indian tribe. As used in this part, 
the term Indian tribe means any Federal 
or State Indian tribe, band, rancheria, 
pueblo, colony, or community, 
including any Alaska Native village or 
regional village corporation (as defined 
in or established under the Alaska 
Native Claims Settlement Act). 

(Authority: 20 U.S.C. 1401(9) and (10)) 

§ 300.265 Establishment of advisory 
board. 

(a) To meet the requirements of 
section 612(a)(21) of the Act, the 
Secretary of the Interior shall establish, 
not later than December 4,1997 under 
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the BIA, an advisory board composed of 
individuals involved in or concerned 
with the education and provision of 
services to Indian infants, toddlers, and 
children with disabilities, including 
Indians with disabilities, Indian parents 
of the children, teachers, service 
providers. State and local educational 
officials, representatives of tribes or 
tribal organizations, representatives 
from State Interagency Coordinating 
Councils under section 641 of the Act in 
States having reservations, and other 
members representing the various 
divisions and entities of the BIA. The 
chairperson must be selected by the 
Secretary of the Interior. 

(b) The advisory board shall— 
(1) Assist in the coordination of 

services within the BIA and with other 
local, State, and Federal agencies in the 
provision of education for infants, 
toddlers, and children with disabilities; 

(2) Advise and assist the Secretary of 
the Interior in the performance of the 
Secretary’s responsibilities described in 
section 611 (i) of the Act; 

(3) Develop and recommend policies 
concerning effective inter- and intra¬ 
agency collaboration, including 
modifications to regulations, and the 
elimination of barriers to inter- and 
intra-agency programs and activities; 

(4) Provide assistance and 
disseminate information on best 
practices, effective program 
coordination strategies, and 
recommendations for improved 
educational programming for Indiem 
infants, toddlers, and children with 
disabilities; and 

(5) Provide assistance in the 
preparation of information required 
under § 300.260(g). 
(Authority: 20 U.S.C. 1411(i)(5)) 

§ 300.266 Annual report by advisory 
board. 

(a) General. The advisory board 
established under § 300.265 shall 
prepare and submit to the Secretary of 
the Interior and to the Congress an 
annual report containing a description 
of the activities of the advisory board for 
the preceding year. 

(b) Report to the Secretary. The 
Secretary of the Interior shall make 
available to the Secretary the report 
described in paragraph (a) of this 
section. 

(Authority: 20 U.S.C. 1411(i)(6)(A)) 

§300.267 Applicable regulations. 

The Secretary of the Interior shall 
comply with the requirements of 
§§ 300.301-300.303, 300.305-300.309, 
300.340-300.348, 300.351, 300.360- 
300.382, 300.400-300.402, 300.500- 

300.586, 300.600-300.621, and 300.660- 
300.662. 

(Authority: 20 U.S.C. 1411(i)(2)(A)) 

Public Participation 

§ 300.280 Public hearings before adopting 
State policies and procedures. 

Prior to its adoption of State policies 
and procedures related to this part, the 
SEA shall— 

(a) Make the policies and procedures 
available to the general public; 

(b) Hold public hearings; and 
(c) Provide an opportunity for 

comment by the general public on the 
policies and procedures. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§300.281 Notice. 

(a) The SEA shall provide adequate 
notice to the general public of the public 
hearings. 

(b) The notice must be in sufficient 
detail to inform the general public 
about— 

(1) The purpose and scope of the State 
policies and procedures and their 
relation to Part B of the Act; 

(2) The availability of the State 
policies and procedures; 

(3) The date, time, and location of 
each public hearing; 

(4) The procedures for submitting 
written comments about the policies 
and procedures; and 

(5) The timetable for submitting the 
policies and procedures to the Secretary 
for approval. 

(c) The notice must be published or 
announced— 

(1) In newspapers or other media, or 
both, with circulation adequate to notify 
the general public about the hearings; 
and 

(2) Enough in advance of the date of 
the hearings to afford interested parties 
throughout the State a reasonable 
opportunity to participate. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§ 300.282 Opportunity to participate; 
comment period. 

(a) The SEA shall conduct the public 
hearings at times and places that afford 
interested parties throughout the State a 
reasonable opportunity to participate. 

(b) The policies and procedures must 
be available for comment for a period of 
at least 30 days following the date of the 
notice under § 300.281. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§ 300.283 Review of public comments 
before adopting policies and procedures. 

Before adopting the policies and 
procedures, the SEA shall— 

(a) Review and consider all public 
comments; and 

(b) Make any necessary modifications 
in those policies and procedures. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§300.284 Publication and availability of 
approved policies and procedures. 

After the Secretary approves a State’s 
policies and procedures, the SEA shall 
give notice in newspapers or other 
media, or both, that the policies and 
procedures are approved. The notice 
must name places throughout the State 
where the policies and procedures are 
available for access by any interested 
person. 

(Authority: 20 U.S.C. 1412(a)(20)) 

Subpart C—Services 

Free Appropriate Public Education 

§ 300.300 Provision of RAPE. 

(a) General. (1) Subject to paragraphs 
(b) and (c) of this section and § 300.311, 
each State receiving assistance under 
this part shall ensure that FAPE is 
available to all children with 
disabilities, aged 3 through 21, residing 
in the State, including children with 
disabilities who have been suspended or 
expelled from school. 

(2) As a part of its obligation under 
paragraph (a)(1) of this section, each 
State must ensure that the requirements 
of § 300.125 (to identify, locate, and 
evaluate all children with disabilities) 
are implemented by public agencies 
throughout the State. 

(3) (i) The services provided to the 
child under this part address all of the 
child’s identified special education and 
related services needs described in 
paragraph (a) of this section. 

(ii) The services and placement 
needed by each child with a disability 
to receive FAPE must be based on the 
child’s unique needs and not on the 
child’s disability. 

(b) Exception for age ranges 3-5 and 
18-21. This paragraph provides the 
rules for applying the requirements in 
paragraph (a) of Ais section to children 
with disabilities aged 3, 4, 5, 18, 19, 20, 
and 21 within the State: 

, (1) If State law or a court order 
requires the State to provide education 
for children with disabilities in any 
disability category in any of these age 
groups, the State must make FAPE 
available to all children with disabilities 
of the same age who have that disability. 

(2) If a public agency provides 
education to nondisabled children in 
any of these age groups, it must make 
FAPE available to at least a 
proportionate number of children with 
disabilities of the same age. 

(3) If a public agency provides 
education to 50 percent or more of its 
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children with disabilities in any 
disability category in any of these age 
groups, it must make FAPE available to 
all its children with disabilities of the 
same age who have that disability. This 
provision does not apply to children 
aged 3 through 5 for any fiscal year for 
which the State receives a grant under 
section 619(a)(1) of the Act. 

(4) If a public agency provides 
education to a child with a disability in 
any of these age groups, it must make 
FAPE available to that child and 
provide that child and his or her parents 
all of the rights under Part B of the Act 
and this part. 

(5) A State is not required to make 
FAPE available to a child with a 
disability in one of these age groups if— 

(i) State law expressly prohibits, or 
does not authorize, the expenditure of 
public funds to provide education to 
nondisabled children in that age group; 
or 

(ii) The requirement is inconsistent 
with a coiud order that governs the 
provision of free public education to 
children with disabilities in that State. 

(c) Children aged 3 through 21 on 
Indian reservations. With the exception 
of children identified in § 300.715(b) 
and (c), the SEA shall ensure that all of 
the requirements of Part B of the Act are 
implemented for all children with 
disabilities aged 3 through 21 on 
reservations. 

(Authority; 20 U.S.C. 1412(a)(1), 
1411(i)(l)(C), S. Rep. No. 94—168, p. 19 
(1975)) 

§300.301 FAPE—methods and payments. 

(a) Each State may use whatever State, 
local, Federal, and private sources of 
support are available in the State to 
meet the requirements of this part. For 
example, if it is necessary to place a 
child with a disability in a residential 
facility, a State could use joint 
agreements between the agencies 
involved for sharing the cost of that 
placement. 

(b) Nothing in this part relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide or 
to pay for services provided to a child 
with a disability. 

(c) Consistent with §§ 300.342(b)(2) 
and 300.343(b), the State must ensure 
that there is no delay in implementing 
a child’s lEP, including any case in 
which the payment source for providing 
or paying for special education and 
related services to the child is being 
determined. 

(Authority: 20 U.S.C. 1401(8), 1412(a)(1)) 

§ 300.302 Residential placement. 

If placement in a public or private 
residential program is necessary to 

provide special education and related 
services to a child with a disability, the 
program, including non-medical care 
and room and board, must be at no cost 
to the parents of the child. 

(Authority: 20 U.S.C. 1412(a)(1), 
1412(a)(10)(B)) 

§ 300.303 Proper functioning of hearing 
aids. 

Each public agency shall ensiure that 
the hearing aids worn in school by 
children with hearing impairments, 
including deafness, are functioning 
properly. 

(Authority: 20 U.S.C. 1412(a)(1)) 

§300.304 Full educational opportunity 
goal. 

Each SEA shall ensure that each 
public agency establishes and 
implements a goal of providing full 
educational opportunity to all children 
with disabilities in the area served by 
the public agency. 

(AuthorityL^O U.S.C. 1412(a)(2) 

§ 300.305 Program options. 

Each public agency shall take steps to 
ensure Aat its children with disabilities 
have available to them the variety of 
educational programs and services 
available to nondisabled children in the 
area served by the agency, including art, 
music, industrial arts, consumer and 
homemaking education, and vocational 
education. 

(Authority: 20 U.S.C. 1412(a)(2), 1413(a)(1)) 

§ 300.306 Nonacademic services. 

(a) Each public agency shall take steps 
to provide nonacademic and 
extracurricular services and activities in 
the manner necessary to afford children 
with disabilities an equal opportunity 
for participation in those services and 
activities. 

(b) Nonacademic and extracurricular 
services and activities may include 
counseling services, athletics, 
transportation, health services, 
recreational activities, special interest 
groups or clubs sponsored by the public 
agency, referrals to agencies that 
provide assistance to individuals with 
disabilities, and employment of 
students, including both employment by 
the public agency and assistance in 
making outside employment available. 

(Authority: 20 U.S.C. 1412(a)(1)) 

§300.307 Physical education. 

(a) General. Physical education 
services, specially designed if necessary, 
must be made available to every child 
with a disability receiving FAPE. 

(b) Regular physical education. Each 
child with a disability must be afforded 

the opportunity to participate in the 
regular physical education progreim 
available to nondisabled children 
unless— 

(1) The child is enrolled full time in 
a separate facility; or 

(2) The child needs specially designed 
physical education, as prescribed in the 
child’s BEP. 

(c) Special physical education. If 
specially designed physical education is 
prescribed in a child’s lEP, the public 
agency responsible for the education of 
that child shall provide the services 
directly or make arrangements for those 
services to be provided through other 
public or private programs. 

(d) Education in separate facilities. 
The public agency responsible for the 
education of a child with a disability 
who is enrolled in a separate facility 
shall enstu-e that the child receives 
appropriate physical education services 
in compliance with paragraphs (a) and 
(c) of this section. 

(Authority: 20 U.S.C. 1412(a)(25), 
1412(a)(5)(A)) 

§300.308 Assistive technology. 

(a) Each public agency shall ensure 
that assistive technology devices or 
assistive technology services, or both, as 
those terms are defined in §§ 300.5- 
300.6, are made available to a child with 
a disability if required as a part of the 
child’s— 

(1) Special education under §300.26; 
(2) Related services under § 300.24; or 
(3) Supplementary aids and services 

under §§ 300.28 and 300.550(b)(2). 
(b) On a case-by-case basis, the use of 

school-purchased assistive technology 
devices in a child’s home or in other 
settings is required if the child’s lEP 
team determines that the child needs 
access to those devices in order to 
receive FAPE. 

(Authority: 20 U.S.C. 1412(a)(12)(B)(i)) 

§ 300.309 Extended school year services. 

(a) General. (1) Each public agency 
shall ensure that extended school year 
services are available as necessary to 
provide FAPE, consistent with 
paragraph (a)(2) of this section. 

(2) Extended school year services 
must be provided only if a child’s lEP 
team determines, on an individual basis, 
in accordance with §§ 300.340-300.350, 
that the services are necessary for the 
provision of FAPE to the child. 

(3) In implementing the requirements 
of this section, a public agency may 
not— 

(i) Limit extended school year 
services to particular categories of 
disability; or 

(ii) Unilaterally limit the type, 
amount,.or duration of those services. 
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(b) Definition. As used in this section, 
the term extended school year services 
means special education and related 
services that— 

(1) Are provided to a child Avith a 
disability— 

(1) Beyond the normal school year of 
the public agency; 

(ii) In accordance with the child’s lEP; 
and 

(iii) At no cost to the parents of the 
child; and 

(2) Meet the standards of the SEA. 

(Authority: 20 U.S.C. 1412(a)(1)) 

§300.310 [Reserved] 

§ 300.311 FARE requirements for students 
with disabilities in adult prisons. 

(a) Exception to FAPE for certain 
students. Except as provided in 
§ 300.122(a)(2)(ii), the obligation to 
make FARE available to all children 
with disabilities does not apply with 
respect to students aged 18 through 21 
to Ae extent that State law does not 
require that special education and 
related services under Part B of the Act 
be provided to students with disabilities 
who, in the last educational placement 
prior to their incarceration in an adult 
correctional facility— 

(1) Were not actually identified as 
being a child with a disability under 
§300.7; and 

(2) Did not have an lEP under Part B 
of the Act. 

(b) Requirements that do not apply. 
The following requirements do not 
apply to students with disabilities who 
are convicted as adults under State law 
and incarcerated in adult prisons: 

(1) The requirements contained in 
§ 300.138 and § 300.347(a)(5)(i) (relating 
to participation of children with 
disabilities in general assessments). 

(2) The requirements in § 300.347(b) 
(relating to transition planning and 
transition services), with respect to the 
students whose eligibility under Part B 
of the Act will end, because of their age, 
before they will be eligible to be 
released from prison based on 
consideration of their sentence and 
eligibility for early release. 

(c) Modifications oflEP or placement. 
(1) Subject to paragraph (c)(2) of this 
section, the lEP team of a student with 
a disability, who is convicted as an 
adult under State law and incarcerated 
in an adult prison, may modify the 
student’s lEP or placement if the State 
has demonstrated a bona fide security or 
compelling penological interest that 
cannot otherwise be accommodated. 

(2) The requirements of §§ 300.340(a) 
and 300.347(a) relating to lEPs, and 
300.550(b) relating to LRE, do not apply 

with respect to the modihcations 
described in paragraph (c)(1) of this 
section. 

(Authority: 20 U.S.C. 1412(a)(1), 1414(d)(6)) 

§300.312 Children with disabilities in 
public charter schools. 

(a) Children with disabilities who 
attend public chcurter schools and their 
parents retain all rights under this part. 

(b) If the public charter school is an 
LEA, consistent with § 300.17, that 
receives funding under §§ 300.711- 
300.714, that charter school is 
responsible for ensuring that the 
requirements of this part are met, unless 
State law assigns that responsibility to 
some other entity. 

(c) If the public charter school is a 
school of an LEA that receives funding 
under §§ 300.711-300.714 and includes 
other public schools— 

(1) The LEA is responsible for 
ensuring that the requirements of this 
part are met, unless State law assigns 
that responsibility to some other entity; 
and 

(2) The LEA must meet the 
requirements of §300.241. 

(d) (1) If the public charter school is 
not an LEA receiving funding under 
§§ 300.711-300.714, or a school that is 
part of an LEA receiving funding under 
§§ 300.711-300.714, the SEA is 
responsible for ensuring that the 
requirements of this part are met. 

(2) Paragraph (d)(1) of this section 
does not preclude a State from assigning 
initial responsibility for ensuring the 
requirements of this part are met to 
anothCT entity; however, the SEA must 
maintain the ultimate responsibility for 
ensuring compliance with this part, 
consistent with § 300.600. 

(Authority: 20 U.S.C. 1413(a)(5)) 

§300.313 Children experiencing 
developmental delays. 

(a) Use of term developmental delay. 
(1) A State that adopts the term 
developmental delay under § 300.7(b) 
determines whether it applies to 
children aged 3 through 9, or to a subset 
of that age range (e.g., ages 3 through 5). 

(2) A State may not require an LEA to 
adopt and use the term developmental 
delay for any children within its 
jurisdiction. 

(3) If an LEA uses the term 
developmental delay for children 
described in § 300.7(b), the LEA must 
conform to both the State’s definition of 
that term and to the age range that has 
been adopted by the State. 

(4) If a State does not adopt the term 
developmental delay, an LEA may not 
independently use that term as a basis 

for establishing a child’s eligibility 
under this part. 

(b) Use of individual disability 
categories. (1) Any State or LEA that 
elects to use the term developmental 
delay for children aged 3 through 9 may 
also use one or more of the disability 
categories described in § 300.7 for any 
child within that age range if it is 
determined, through the evaluation 
conducted under §§ 300.530-300.536, 
that the child has an impairment 
described in § 300.7, emd because of that 
impairment needs special education and 
related services. 

(2) The State or LEA shall ensure that 
all of the child’s special education and 
related services needs that have been 
identified through the evaluation 
described in paragraph (b)(1) of this 
section are appropriately addressed. 

(c) Common definition of 
developmental delay. A State may adopt 
a common definition of developmental 
delay for use in programs imder Parts B 
and C of the Act. 

(Authority: 20 U.S.C. 1401(3)(A) and (B)) 

Evaluations and Reevaluations 

§ 300.320 Initial evaluations. 

(a) Each public agency shall ensure 
that a full and individual evaluation is 
conducted for each child being 
considered for special education and 
related services under Part B of the 
Act— 

(1) To determine if the child is a 
“child with a disability” under § 300.7; 
and 

(2) To determine the educational 
needs of the child. 

(b) In implementing the requirements 
of paragraph (a) of this section, the 
public agency shall ensure that— 

(1) The evaluation is conducted in 
accordance with the procedures 
described in §§ 300.530-300.535; and 

(2) The results of the evaluation are 
used by the child’s lEP team in meeting 
the requirements of §§ 300.340-300.350. 

(Authority: 20 U.S.C. 1414(a), (b), and (c)) 

§300.321 Reevaluations. 

Each public agency shall ensure 
that— 

(a) A reevaluation of each child with 
a disability is conducted in accordance 
with § 300.536; and 

(b) The results of any reevaluations 
are addressed by the child’s lEP team 
under §§ 300.340-300.349 in reviewing 
and, as appropriate, revising the child’s 
lEP. 

(Authority: 20 U.S.C. 1414(a)(2)) 
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§§300.322-300.324 [Reserved] 

Individualized Education Programs 

§300.340 Definitions related to lEPs. 

(a) Individualized education program. 
As used in this part, the term 
individualized education program or 
lEP means a written statement for a 
child with a disability that is developed, 
reviewed, and revised in a meeting in 
accordance with §§ 300.341-300.350. 

(h) Participating agency. As used in 
§ 300.348, participating agency means a 
State or local agency, other than the 
public agency responsible for a 
student’s education, that is financially 
emd legally responsible for providing 
transition services to the student. 

(Authority: 20 U.S.C. 1401(11), 
1412(a)(10)(B)) 

§ 300.341 Responsibility of SEA and other 
public agencies for lEPs. 

(a) The SEA shall ensure that each 
public agency— 

(1) Except as provided in §§ 300.450- 
300.462, develops and implements an 
lEP for each child with a disability 
served by that agency; and 

(2) Ensiues that an lEP is developed 
and implemented for each eligible child 
placed in or referred to a private school 
or facility by the public agency. 

(b) Paragraph (a) of this section 
applies to— 

(1) The SEA, if it is involved in 
providing direct services to children 
with disabilities, in accordance with 
§ 300.370(a) and (b)(1); and 

(2) Except as provided in § 300.600(d), 
the other public agencies described in 
§ 300.2, including LEAs and other State 
agencies that provide special education 
and related services either directly, by 
contract, or through other arrangements. 

(Authority: 20 U.S.C. 1412(a)(4), (a)(10)(B)) 

§300.342 When lEPs must be in effect. 

(a) General. At the begiiming of each 
school year, each public agency shall 
have an lEP in effect for each child with 
a disability within its jurisdiction. 

(b) Implementation of lEPs. Each 
public agency shall ensiure that— 

(1) An lEP— 
(1) Is in effect before special education 

and related services are provided to an 
eligible child under this part; and 

(ii) Is implemented as soon as 
possible following the meetings 
described under § 300.343; 

(2) The child’s lEP is accessible to 
each regular education teacher, special 
education teacher, related service 
provider, and other service provider 
who is responsible for its 
implementation; and 

(3) Each teacher and provider 
described in paragraph (b)(2) of this 
section is informed of— 

(i) His or her specific responsibilities 
related to implementing the child’s lEP; 
and 

(ii) The specific accommodations, 
modifications, and supports that must 
be provided for the child in accordance 
with the DEP. 

(c) lEP or IFSP for children aged 3 
through 5. (1) In the case of a child with 
a disability aged 3 through 5 (or, at the 
discretion of the SEA a 2-year-old child 
with a disability who will tmn age 3 
during the school year), an IFSP that 
contains the material described in 
section 636 of the Act, and that is 
developed in accordcmce with 
§§ 300.341-300.346 and §§ 300.349- 
300.350, may serve as the lEP of the 
child if using that plan as the lEP is— 

(1) Consistent with State policy; and 
(ii) Agreed to by the agency and the 

child’s parents. 
(2) In implementing the requirements 

of paragraph (c)(1) of this section, the 
public agency shall— 

(i) Provide to the child’s parents a 
detailed explanation of the differences 
between an IFSP and an lEP; and 

(ii) If the parents choose an IFSP, 
obtain written informed consent fi'om 
the parents. 

(d) Effective date for new 
requirements. All lEPs developed, 
reviewed, or revised on or after July 1, 
1998 must meet the requirements of 
§§ 300.340-300.350. 

(Authority: 20 U.S.C. 1414(d)(2)(A) and (B), 
Pub. L. 105-17, sec. 201(a)(2)(A), (C) 

§300.343 lEP meetings. 

(a) General. Each public agency is 
responsible for initiating and 
conducting meetings for the purpose of 
developing, reviewing, and revising the 
lEP of a child with a disability (or, if 
consistent with § 300.342(c), an IFSP). 

(b) Initial lEPs; provision of services. 
(1) Each public agency shall ensure that 
within a reasonable period of time 
following the agency’s receipt of parent 
consent to an initial evaluation of a 
child— 

(1) The child is evaluated; emd 
(ii) If determined eligible under this 

part, special education and related 
services are made available to the child 
in accordance with an lEP. 

(2) In meeting the requirement in 
paragraph (b)(1) of this section, a 
meeting to develop an lEP for the child 
must be conducted within 30-days of a 
determination that the child needs 
special education and related services. 

(c) Review and revision of lEPs. Each 
public agency shall ensure that the lEP 
team— 

(1) Reviews the child’s lEP 
periodically, but not less than annually, 
to determine whether the annual goals 
for the child are being achieved; and 

(2) Revises the lEP as appropriate to 
address— 

(i) Any lack of expected progress 
toward the annual goals described in 
§ 300.347(a), and in the general 
curriculum, if appropriate; 

(ii) The results of any reevaluation 
conducted under § 300.536; 

(iii) Information about the child 
provided to, or by, the parents, as 
described in § 300.533(a)(1); 

(iv) The child’s anticipated needs; or 
(v) Other matters. 

(Authority: 20 U.S.C. 1413(a)(1), 
1414(d)(4)(A)) 

§300.344 lEPteam. 

(a) General. The public agency shall 
ensure that the lEP team for each child 
with a disability includes— 

(1) The parents of the child; 
(2) At least one regular education 

teacher of the child (if the child is, or 
may be, participating in the regular 
education environment); 

(3) At least one special education 
teacher of the child, or if appropriate, at 
least one special education provider of 
the child; 

(4) A representative of the public 
agency who— 

(i) Is quedified to provide, or supervise 
the provision of, specially designed 
instruction to meet the unique needs of 
children with disabilities; 

(ii) Is knowledgeable about the 
general ciuriculum; and 

(iii) Is knowledgeable about the 
availability of resources of the public 
agency; 

(5) An individual who can interpret 
the instructional implications of 
evaluation results, who may be a 
member of the team described in 
paragraphs (a)(2) through (6) of this 
section; 

(6) At the discretion of the parent or 
the agency, other individuals who have 
knowledge or special expertise 
regarding the child, including related 
services personnel as appropriate; and 

(7) If appropriate, the child. 
(b) Transition services participants. 

(1) Under paragraph (a)(7) of this 
section, the public agency shall invite a 
student with a disability of any age to 
attend his or her lEP meeting if a 
pxirpose of the meeting will be the 
consideration of— 

(1) The student’s transition services 
needs under § 300.347(b)(1); 

(ii) The needed transition services for 
the student under § 300.347(b)(2); or 

(iii) Both. 
(2) If the student does not attend the 

lEP meeting, the public agency shall 
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take other steps to ensure that the 
student’s preferences and interests are 
considered. 

(3){i) In implementing the 
requirements of § 300.347(h)(2), the 
public agency also shall invite a 
representative of any other agency that 
is likely to be responsible for providing 
or paying for transition services. 

(ii) If an agency invited to send a 
representative to a meeting does not do 
so, the public agency shall take other 
steps to obtain participation of the other 
agency in the planning of any transition 
services. 

(c) Determination of knowledge and 
special expertise. The determination of 
the knowledge or special expertise of 
any individual described in paragraph 
(a)(6) of this section shall be made by 
the party (parents or public agency) who 
invited the individual to be a member 
ofthelEP. 

(d) Designating a public agency 
representative. A public agency may 
designate another public agency 
member of the lEP team to also serve as 
the agency representative, if the criteria 
in paragraph (a)(4) of this section are 
satisfied. 

(Authority: 20 U.S.C. 1401(30), 
1414(d)(l)(A)(7). (B)) 

§ 300.345 Parent participation. 

(a) Public agency responsibility— 
general. Each public agency shall take 
steps to ensure that one or both of the 
parents of a child with a disability are 
present at each lEP meeting or are 
afforded the opportunity to participate, 
including— 

(1) Notifying parents of the meeting 
early enough to ensure that they will 
have an opportunity to attend; and 

(2) Scheduling the meeting at a 
mutually agreed on time and place. 

(b) Information provided to parents. 
(1) The notice required xmder paragraph 
(a)(1) of this section must— 

(1) Indicate the purpose, time, and 
location of the meeting and who will be 
in attendance; and 

(ii) Inform the parents of the 
provisions in § 300.344(a)(6) and (c) 
Relating to the participation of other 
individuals on the lEP team who have 
knowledge or special expertise about 
the child). 

(2) For a student with a disability 
beginning at age 14, or younger, if 
appropriate, the notice must also— 

(i) Indicate that a purpose of the 
meeting will be the development of a 
statement of the transition services 
needs of the student required in 
§ 300.347(b)(1); and 

(ii) Indicate that the agency will invite 
the student. 

(3) For a student with a disability 
beginning at age 16, or younger, if 
appropriate, the notice must— 

(i) Indicate that a purpose of the 
meeting is the consideration of needed 
transition services for the student 
required in § 300.347(b)(2); 

(ii) Indicate that the agency will invite 
the student; and 

(iii) Identify any other agency that 
will be invited to send a representative. 

(c) Other methods to ensure parent 
participation. If neither parent can 
attend, the public agency shall use other 
methods to ensure parent peirticipation, 
including individual or conference 
telephone calls. 

(d) Conducting an lEP meeting 
without a parent in attendance. A 
meeting may be conducted without a 
parent in attendance if the public 
agency is unable to convince the parents 
that they should attend. In this case the 
public agency must have a record of its 
attempts to arrange a mutually agreed 
on time and place, such as— 

(1) Detailed records of telephone calls 
made or attempted and the results of 
those calls; 

(2) Copies of correspondence sent to 
the parents and any responses received; 
emd 

(3) Detailed records of visits made to 
the parent’s home or place of 
employment and the results of those 
visits. 

(e) Use of interpreters or other action, 
as appropriate. The public agency shall 
take whatever action is necessary to 
ensure that the parent understands the 
proceedings at the lEP meeting, 
including arranging for an interpreter 
for parents with deafness or whose 
native language is other than English. 

(f) Parent copy of child’s lEP. The 
public agency shall give the parent a 
copy of the child’s lEP at no cost to the 
parent. 

(Authority: 20 U.S.C. 1414(d)(l)(B)(i)) 

§300.346 Development, review, and 
revision of lEP. 

(a) Development oflEP. (1) General. In 
developing each child’s lEP, the lEP 
team, shall consider— 

(1) The strengths of the child and the 
concerns of the parents for enhancing 
the education of their child; 

(ii) The results of the initial or most 
recent evaluation of the child; and 

(iii) As appropriate, the results of the 
child’s performance on any general 
State or district-wide assessment 
programs. 

(2) Consideration of special factors. 
The lEP team also shall— 

(i) In the case of a child whose 
behavior impedes his or her learning or 
that of others, consider, if appropriate. 

strategies, including positive behavioral 
interventions, strategies, and supports to 
address that behavior; 

(ii) In the case of a child with limited 
English proficiency, consider the 
language needs of the child as those 
needs relate to the child’s lEP; 

(iii) In the case of a child who is blind 
or visually impaired, provide for 
instruction in Braille and the use of 
Braille unless the lEP team determines, 
after an evaluation of the child’s reading 
and writing skills, needs, and 
appropriate reading and writing media 
(including an evaluation of the child’s 
future needs for instruction in Braille or 
the use of Braille), that instruction in 
Braille or the use of Braille is not 
appropriate for the child; 

(iv) Consider the communication 
needs of the child, and in the case of a 
child who is deaf or hard of hearing, 
consider the child’s language and 
commimication needs, opportvmities for 
direct conummications with peers and 
professional personnel in the child’s 
language and communication mode, 
academic level, and full range of needs, 
including opportunities for direct 
instruction in the child’s language and 
commimication mode; and 

(v) Consider whether the child 
requires assistive technology devices 
and services. 

(b) Review and Revision of lEP. In 
conducting a meeting to review, and, if 
appropriate, revise a child’s lEP, the lEP 
team shall consider the factors 
described in paragraph (a) of this 
section. 

(c) Statement in lEP. If, in considering 
the special factors described in 
pcuragraphs (a)(1) and (2) of this section, 
the lEP team determines that a child 
needs a particular device or service 
(including an intervention, 
accommodation, or other program 
modification) in order for the child to 
receive FAPE, the lEP team must 
include a statement to that effect in the 
child’s lEP. 

(d) Requirement with respect to 
regular education teacher. The regular 
education teacher of a child with a 
disability, as a member of the lEP team, 
must, to the extent appropriate, 
participate in the development, review, 
and revision of the child’s lEP, 
including assisting in the determination 
of— 

(1) Appropriate positive behavioral 
interventions and strategies for the 
child; and 

(2) Supplementary aids and services, 
program modifications or supports for 
school personnel that will be provided 
for the child, consistent with 
§ 300.347(a)(3). 



12442 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

(e) Construction. Nothing in this 
section shall be construed to require the 
lEP team to include information under 
one component of a child’s lEP that is 
already contained under another 
component of the child’s lEP. 

(Authority: 20 U.S.C. 1414(d)(3) and (4)(B) 
and (e)) 

§300.347 Content of lEP. 

(a) General. The lEP for each child 
with a disability must include— 

(1) A statement of the child’s present 
levels of educational performance, 
including— 

(1) How the child’s disability affects 
the child’s involvement and progress in 
the general curriculum (i.e., die same 
curriculum as for nondisabled children); 
or 

(ii) For preschool children, as 
appropriate, how the disability affects 
the child’s participation in appropriate 
activities: 

(2) A statement of measurable annual 
goals, including benchmarks or short¬ 
term objectives, related to— 

(i) Meeting the child’s needs that 
result from the child’s disability to 
enable the child to be involved in and 
progress in the general curriculum (i.e., 
the same curriculum as for nondisabled 
children), or for preschool children, as 
appropriate, to participate in 
appropriate activities; and 

(ii) Meeting each of the child’s other 
educational needs that result from the 
child’s disability; 

(3) A statement of the special 
education and related services and 
supplementary aids and services to be 
provided to the child, or on behalf of the 
child, and a statement of the program 
modifrcations or supports for school 
personnel that will be provided for the 
child— 

(i) To advance appropriately toward 
attaining the annual goals; 

(ii) To be involved and progress in the 
general curriculum in accordance with 
paragraph (a)(1) of this section cmd to 
participate in extracurricular and other 
nonacademic activities; and 

(iii) To be educated and participate 
with other children with disabilities and 
nondisabled children in the activities 
described in this section; 

(4) An explanation of the extent, if 
any, to which the child will not 
participate with nondisahled children in 
the regular class and in the activities 
described in paragraph (a)(3) of this 
section; 

(5) (i) A statement of any individual 
modifications in the administration of 
State or district-wide assessments of 
student achievement that are needed in 
order for the child to participate in the 
assessment: and 

(ii) If the lEP team determines that the 
child will not participate in a particular 
State or district-wide assessment of 
student achievement (or part of an 
assessment), a statement of— 

(A) Why that assessment is not 
appropriate for the child; and 

(B) How the child will be assessed; 
(6) The projected date for the 

beginning of the services and 
modifications described in paragraph 
(a)(3) of this section, and the anticipated 
frequency, location, and duration of 
those services and modifications; and 

(7) A statement of— 
(i) How the child’s progress toward 

the annual goals described in paragraph 
(a)(2) of this section will be measured; 
and 

(ii) How the child’s parents will be 
regularly informed (through such means 
as periodic report cards), at least as 
often as parents are informed of their 
nondisabled children’s progress, of— 

(A) Their child’s progress toward the 
annual goals; and 

(B) The extent to which that progress 
is sufficient to enable the child to 
achieve the goals by the end of the year. 

(b) Transition services. The lEP must 
include— 

(1) For each student with a disability 
beginning at age 14 (or yoimger, if 
determined appropriate by the lEP 
team), and updated annually, a 
statement of the transition service needs 
of the student under the applicable 
components of the student’s lEP that 
focuses on the student’s courses of 
study (such as participation in 
advanced-placement coiuses or a 
vocational education program); and 

(2) For each student beginning at age 
16 (or younger, if determined 
appropriate by the lEP team), a 
statement of needed transition services 
for the student, including, if 
appropriate, a statement of the 
interagency responsibilities or any 
needed linkages. 

(c) Transfer of rights. In a State that 
transfers rights at the age majority, 
beginning at least one year before a 
student reaches the age of majority 
under State law, the student’s lEP must 
include a statement that the student has 
been informed of his or her rights under 
Part B of the Act, if any, that will 
transfer to the student on reaching the 
age of majority, consistent with 
§300.517. 

(d) Students with disabilities 
convicted as adults and incarcerated in 
adult prisons. Special rules concerning 
the content of lEPs for students with 
disabilities convicted as adults and 
incarcerated in adult prisons are 
contained in § 300.311(b) and (c). 

(Authority: 20 U.S.C. 1414(d)(1)(A) and 
(d)(6)(A)(ii)) 

§ 300.348 Agency responsibilities for 
transition services. 

(a) If a participating agency, other 
than the public agency, fails to provide 
the transition ser\dces described in the 
lEP in accordance with § 300.347(h)(1), 
the public agency shall reconvene the 
lEP team to identify alternative 
strategies to meet the transition 
objectives for the student set out in the 
lEP. 

(b) Nothing in this part relieves any 
participating agency, including a State 
vocational rehabilitation agency, of the 
responsibility to provide or pay for any 
transition service that the agency would 
otherwise provide to students with 
disabilities who meet the eligibility 
criteria of that agency. 

(Authority: 20 U.S.C. 1414(d)(5): 
1414(d)(l)(A)(vii)) 

§ 300.349 Private school placements by 
public agencies. 

(a) Developing lEPs. (1) Before a 
public agency places a child with a 
disability in, or refers a child to, a 
private school or facility, the agency 
shall initiate and conduct a meeting to 
develop an lEP for the child in 
accordance with §§ 300.346 and 
300.347. 

(2) The agency shall ensure that a 
representative of the private school or 
facility attends the meeting. If the 
representative cannot attend, the agency 
shall use other methods to ensure 
participation by the private school or 
facility, including individual or 
conference telephone calls. 

(b) Reviewing and revising lEPs. (1) 
After a child with a disability enters a 
private school or facility, any meetings 
to review and revise the child’s lEP ma3^ 
be initiated and conducted by the 
private school or facility at the 
discretion of the public agency. 

(2) If the private school or facility 
initiates and conducts these meetings, 
the public agency shall ensure that the 
parents and an agency representative— 

(i) Are involved in any decision about 
the child’s EEP; and 

(ii) Agree to any proposed changes in 
the lEP before those changes are 
implemented. 

(c) Responsibility. Even if a private 
school or facility implements a child’s 
lEP, responsibility for compliance with 
this part remains with the public agency 
and the SEA. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

§300.350 lEP—accountability. 

(a) Provision of services. Subject to 
paragraph (b) of this section, each 
public agency must— 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 12443 

(1) Provide special education and 
related services to a child with a 
disability in accordance with the child’s 
lEP; and 

(2) Make a good faith effort to assist 
the child to achieve the goals and 
objectives or benchmarks listed in the 
lEP. 

(b) Accountability. Part B of the Act 
does not require that any agency, 
teacher, or other person be held 
accountable if a child does not achieve 
the growth projected in the annual goals 
and benchmarks or objectives. However, 
the Act does not prohibit a State or 
public agency from establishing its own 
accountability systems regarding 
teacher, school, or agency performance. 

Cc) Construction—parent rights. 
Nothing in this section limits a parent’s 
right to ask for revisions of the child’s 
lEP or to invoke due process procedures 
if the parent feels that the efforts 
required in paragraph (a) of this section 
are not being made. 

(Authority: 20 U.S.C, 1414(d)): Cong. Rec. at 
H7152 (daily ed., July 21,1975)) 

Direct Services by the Sea 

§ 300.360 Use of LEA allocation for direct 
services. * 

(a) General. An SEA shall use the 
payments that would otherwise have 
been available to em LEA or to a State 
agency to provide special education and 
related services directly to children with 
disabilities residing in the area served 
by that local agency, or for whom that 
State agency is responsible, if the SEA 
determines that the LEA or State 
agency— 

(1) Has not provided the information 
needed to establish the eligibility of the 
agency under Part B of the Act; 

(2) Is unable to establish and maintain 
programs of FAPE that meet the 
requirements of this part; 

(3) Is unable or unwilling to be 
consolidated ^ith one or more LEAs in 
order to establish and maintain the 
programs; or 

(4) Has one or more children with 
disabilities who can best be served by a 
regioned or State program or service- 
delivery system designed to meet the 
needs of these children. 

(b) SEA responsibility if an LEA does 
not apply for Part B funds. (1) If an LEA 
elects not to apply for its Part B 
allotment, the SEA must use those funds 
to ensure that FAPE is available to all 
eligible children residing in the 
jurisdiction of the LEA. 

(2)(i) If the local allotment is not 
sufficient to meet the purpose described 
in paragraph (b)(1) of this section, the 
SEA must ensure compliance with 
§§ 300.121(a) and 300.300(a). 

(ii) Consistent with § 300.301(a), the 
[State; SEA] may use whatever funding 
sources are available in the State to 
implement paragraph (b)(2)(i) of this 
section. 

(c) SEA administrative procedures. (1) 
In meeting the requirements in 
paragraph (a) of this section, the SEA 
may provide special education and 
related services directly, by contract, or 
through other arrangements. 

(2) The excess cost requirements of 
§§ 300.184 and 300.185 do not apply to 
the SEA. 

(Authority: 20 U.S.C. 1413(h)(1)) 

§ 300.361 Nature and location of services. 

The SEA may provide special 
education and related services under 
§ 300.360(a) in the manner and at the 
location it considers appropriate 
(including regional and State centers). 
However, the manner in which the 
education and services are provided 
must be consistent with the 
requirements of this part (including the 
LRE provisions of §§ 300.550-300.556). 

(Authority: 20 U.S.C. 1413(h)(2)) 

§§300.362-300.368 [Reserved] 

§ 300.370 Use of SEA allocations. 

(а) Each State shall use any funds it 
retains under § 300.602 and does not 
use for administration under § 300.620 
for any of the following: 

(1) Support and direct services, 
including technical assistance and 
personnel development and training. 

(2) Administrative costs of monitoring 
and complaint investigation, but only to 
the extent that those costs exceed the 
costs incurred for those activities during 
fiscal year 1985. 

(3) "To establish emd implement the 
mediation process required by 
§ 300.506, including providing for the 
costs of mediators and support 
persoimel. 

(4) To assist LEAs in meeting 
persoimel shortages. 

(5) To develop a State Improvement 
Plan under subpart 1 of Part D of the 
Act. 

(б) Activities at the State and local 
levels to meet the performance goals 
established by the State under § 300.137 
and to support implementation of the 
State Improvement Plan under subpart 1 
of Part D of the Act if the State receives 
funds under that subpart. 

(7) To supplement other amoimts 
used to develop and implement a 
Statewide coordinated services system 
designed to improve results for children 
and families, including children with 
disabilities and their families, but not lo 
exceed one percent of the amount 
received by the State under section 611 

of the Act. This system must be 
coordinated with and, to the extent 
appropriate, build on the system of 
coordinated services developed by the 
State under Part C of the Act. 

(8) For subgrants to LEAs for the 
purposes described in § 300.622 (local 
capacity building). 

(b) For the purposes of paragraph (a) 
of this section— 

(1) Direct services means services 
provided to a child with a disability by 
the State directly, by contract, or 
through other arrangements; and 

(2) Support services includes 
implementing the comprehensive 
system of personnel development under 
§§ 300.380-300.382, recruitment and 
training of mediators, hearing officers, 
and surrogate parents, and public 
information and parent training 
activities relating to FAPE for children 
with disabilities. 

(c) Of the funds an SEA retains under 
paragraph (a) of this section, the SEA 
may use the funds directly, or distribute 
them to LEAs on a competitive, targeted, 
or formula basis. 

(Authority: 20 U.S.C. 1411(f)(3)) 

§300.371 [Reserved] 

§ 300.372 Nonapplicability of requirements 
that prohibit commingling and supplanting 
of funds. 

A State may use funds it retains under 
§ 300.602 wiAout regard to— 

(a) The prohibition on commingling of 
funds in § 300.152; and 

(b) The prohibition on supplanting 
other funds in § 300.153. 

(Authority: 20 U.S.C. 1411(f)(1)(C)) 

Comprehensive System of Personnel 
Development (CSPD) 

§300.380 General CSPD requirements. 

(a) Each State shall develop and 
implement a comprehensive system of 
personnel development that— 

(1) Is consistent with the purposes of 
this part and with section 635(a)(8) of 
the Act; 

(2) Is designed to ensure an adequate 
supply of qualified special education, 
regular education, and related services 
personnel; 

(3) Meets the requirements of 
§§ 300.381 and 300.382; and 

(4) Is updated at least every five years. 
(b) A State that has a State 

improvement grant has met the 
requirements of paragraph (a) of this 
section. 

(Authority: 20 U.S.C. 1412(a)(14)) 

§ 300.381 Adequate supply of qualified 
personnel. 

Each State must include, at least, an 
analysis of State and local needs for 



12444 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

professional development for personnel 
to serve children with disabilities that 
includes, at a minimum— 

(a) The number of personnel 
providing special education and related 
services: and 

(b) Relevcmt information on current 
and anticipated personnel vacancies 
and shortages (including the number of 
individuals described in paragraph (a) 
of this section with temporary 
certification), and on the extent of 
certification or retraining necessary to 
eliminate these shortages, that is based, 
to the maximiun extent possible, on 
existing assessments of persoimel needs. 

(Authority: 20 U.S.C. 1453(b)(2)(B)) 

§ 300.382 Improvement strategies. 

Each State must describe the 
strategies the State will use to address 
the needs identified under § 300.381. 
These strategies must include how the 
State will address the identified needs 
for in-service and pre-service 
preparation to ensure that all persoimel 
who work with children with 
disabilities (including both professional 
and paraprofessional personnel who 
provide special education, general 
education, related services, or early 
intervention services) have the skills 
and knowledge necessary to meet the 
needs of children with disabilities. The 
plan must include a description of how 
the State will— 

(a) Prepare general and special 
education personnel with the content 
knowledge and collaborative skills 
needed to meet the needs of children 
with disabilities including how the 
State will work with other States on 
common certification criteria; 

(b) Prepare professionals and 
paraprofessionals in the area of early 
intervention with the content 
knowledge and collaborative skills 
needed to meet the needs of infants and 
toddlers with disabilities; 

(c) Work with institutions of higher 
education and other entities that (on 
both a pre-service and an in-service 
basis) prepare personnel who work with 
children with disabilities to ensure that 
those institutions and entities develop 
the capacity to support quality 
professional development programs that 
meet State and local needs; 

(d) Work to develop collaborative 
agreements with other States for the 
joint support and development of 
programs to prepare personnel for 
which there is not sufficient demand 
within a single State to justify support 
or development of a program of 
preparation: 

(e) Work in collaboration with other 
States, particularly neighboring States, 
to address the lack of uniformity and 

reciprocity in credentialing of teachers 
and other personnel; 

(f) Enhance the ability of teachers and 
others to use strategies, such as 
behavioral interventions, to address the 
conduct of children with disabilities 
that impedes the learning of children 
with disabilities and others; 

(g) Acquire and disseminate, to 
teachers, administrators, school board 
members, and related services 
personnel, significant knowledge 
derived from educational research and 
other sources, and how the State will, if 
appropriate, adopt promising practices, 
materials, and technology; 

(h) Recruit, prepare, and retain 
qualified personnel, including 
personnel with disabilities and 
personnel from groups that are under¬ 
represented in the fields of regular 
education, special education, and 
related services; 

(i) Insure that the plan is integrated, 
to the maximum extent possible, with 
other professional development plams 
and activities, including plans and 
activities developed and carried out 
under other Federal and State laws that 
address personnel recruitment and 
training; and 

(j) Provide for the joint training of 
parents and special education, related 
services, and general education 
personnel. 

(Authority: 20 U.S.C. 1453 (c)(3)(D)) 

§§300.383-300.387 [Reserved] 

Subpart D—Children in Private 
Schools 

Children With Disabilities in Private 
Schools Placed or Referred by Public 
Agencies 

§ 300.400 Applicability of §§ 300.400- 
300.402. 

Sections 300.401-300.402 apply only 
to children with disabilities who are or 
have been placed in or referred to a 
private school or facility by a public 
agency as a means of providing special 
education and related services. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

§ 300.401 Responsibility of State 
educationai agency. 

Each SEA shall ensure that a child 
with a disability who is placed in or 
referred to a private school or facility by 
a public agency— 

(a) Is provided specied education and 
related services— 

(1) In conformance with an lEP that 
meets the requirements of §§ 300.340- 
300.350; and 

(2) At no cost to the parents; 
(b) Is provided an education that 

meets the standards that apply to 

education provided by the SEA and 
LEAs (including the requirements of 
this part); and 

(c) Has all of the rights of a child with 
a disability who is served by a public 
agency. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

§ 300.402 Implementation by State 
educational agency. 

In implementing § 300.401, the SEA 
shall— 

(a) Monitor compliance through 
procedures such as written reports, on¬ 
site visits, and parent questionnaires: 

(b) Disseminate copies of applicable 
standards to each private school and 
facility to which a public agency has 
referred or placed a child with a 
disability: and 

(c) Provide an opportunity for those 
private schools ajid facilities to 
participate in the development and 
revision of State standards that apply to 
them. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

Children With Disabilities Enrolled by 
Their Parents in Private Schools When 
FAPE Is at Issue 

§ 300.403 Placement of children by 
parents if FAPE is at issue. 

(a) General. This peut does not require 
an LEA to pay for the cost of education, 
including special education and related 
services, of a child with a disability at 
a private school or facility if that agency 
made FAPE available to the child and 
the parents elected to place the child in 
a private school or facility. However, the 
public agency shall include that child in 
the population whose needs are 
addressed consistent with §§ 300.450- 
300.462. 

(b) Disagreements about FAPE. 
Disagreements between a parent and a 
public agency regarding the availability 
of a program appropriate for the child, 
and the question of financthl 
responsibility, are subject to the due 
process procedures of §§ 300.500- 
300.517. 

(c) Reimbursement for private school 
placement. If the parents of a child with 
a disability, who previously received 
special education and related services 
under the authority of a public agency, 
enroll the child in a private preschool, 
elementary, or secondary school 
without the consent of or referral by the 
public agency, a court or a hearing 
officer may require the agency to 
reimburse the parents for the cost of that 
enrollment if the court or hearing officer 
finds that the agency had not made 
FAPE available to the child in a timely 
manner prior to that enrollment and that 
the private placement is appropriate. A 
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parental placement may be found to be 
appropriate by a hearing officer or a 
court even if it does not meet the State 
standards that apply to education 
provided by the SEA and LEAs. 

(d) Limitation on reimbursement. The 
cost of reimbursement described in 
paragraph (c) of this section may be 
reduced or denied— 

(1) If- 
(1) At the most recent lEP meeting that 

the parents attended prior to removal of 
the child from the public school, the 
parents did not inform the lEP team that 
they were rejecting the placement 
proposed by the public agency to 
provide FAPE to their child, including 
stating their concerns and their intent to 
enroll their child in a private school at 
public expense; or 

(ii) At least ten (10) business days 
(including any holidays that occur on a 
business day) prior to the removal of the 
child from &e public school, the 
parents did not give written notice to 
the public agency of the information 
described in paragraph (d)(l)(i) of this 
section; 

(2) If, prior to the parents’ removal of 
the child from the public school, the 
public agency informed the parents, 

^ through the notice requirements 
described in § 300.503(a)(1), of its intent 
to evaluate tbe child (including a 
statement of the purpose of the 
evaluation that was appropriate and 
reasonable), but the parents did not 
make the child available for the 
evaluation; or 

(3) Upon a judicicd finding of 
unreasonableness with respect to 
actions taken by the parents. 

(e) Exception. Notwithstanding the 
notice requirement in paragraph (d)(1) 
of this section, the cost of 
reimbursement may not be reduced or 
denied for failvne to provide the notice 
if— 

(1) The parent is illiterate and cannot 
write in English; 

(2) Compliemce with paragraph (d)(1) 
of this section would likely result in 
physical or serious emotional harm to 
the child; 

(3) The school prevented the parent 
from providing the notice; or 

(4) The parents had not received 
notice, pmsuant to section 615 of the 
Act, of the notice requirement in 
paragraph (d)(1) of this section. 

(Authority: 20 U.S.C. 1412(a)(10)(C)) 

Children With Disabilities Enrolled by 
Their Parents in Private Schools 

§300.450 Definition of “private school 
children with disabilities.” 

As used in this part, private school 
children with disabilities means 

children with disabilities enrolled by 
their parents in private schools or 
facilities other than children with 
disabilities covered under §§ 300.400- 
300.402. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.451 Child find for private schooi 
children with disabilities. 

(a) Each LEA shall locate, identify, 
and evaluate all private school children 
with disabilities, including religious- 
school children residing in the 
jurisdiction of the LEA, in accordance 
with §§ 300.125 and 300.220. The 
activities undertaken to carry out this 
responsibility for private school 
children with disabilities must be 
comparable to activities undertaken for 
children with disabilities in public 
schools. 

(b) Each LEA shall consult with 
appropriate representatives of private 
school children with disabilities on how 
to carry out the activities described in 
paragraph (a) of this section. 

(Authority: 20 U.S.C. 1412(a)(10)(A)(ii)) 

§ 300.452 Provision of services—basic 
requirement. 

(a) General. To the extent consistent 
with their number and location in the 
State, provision must be made for the 
participation of private school children 
with disabilities in tbe program assisted 
or carried out under Part B of the Act 
by providing them with special 
education and related services in 
accordance with §§ 300.453-300.462. 

(b) SEA Responsibility—services plan. 
Each SEA shall ensure that, in 
accordance with paragraph (a) of this 
section and §§ 300.454-300.456, a 
services plan is developed and 
implemented for each private school 
child with a disability who has been 
designated to receive special education 
and related services under this part. 

(Authority: 20 U.S.C. 1412(a)(10)(A)(i)) 

§300.453 Expenditures. 

(a) Formula. To meet the requirement 
of § 300.452(a), each LEA must spend on 
providing special education and related 
services to private school children with 
disabilities— 

(1) For children aged 3 through 21, an 
amount that is the same proportion of 
the lea’s total subgrant under section 
611(g) of the Act as the niunber of 
private school children with disabilities 
aged 3 through 21 residing in its 
jurisdiction is to the total number of 
children with disabilities in its 
jurisdiction aged 3 through 21; and 

(2) For children aged 3 through 5, an 
amount that is the same proportion of 
the lea’s total subgrant under s jction 
619(g) of the Act as the number of 

private school children with disabilities 
aged 3 through 5 residing in its 
jurisdiction is to the total number of 
children with disabilities in its 
jurisdiction aged 3 through 5. 

(b) Child count. (1) Each LEA shall— 
(1) Consult with representatives of 

private school children in deciding how 
to conduct the annual count of the 
number of private school children with 
disabilities; and 

(ii) Ensure that the count is conducted 
on December 1 or the last Friday of 
October of each year. 

(2) The child count must be used to 
determine the amount that the I.£A 
must spend on providing special 
education and related services to private 
school children with disabilities in the 
next subsequent fiscal year. 

(c) Expenditures for child find may 
not be considered. Expenditures for 
child find activities described in 
§ 300.451 may not be considered in 
determining whether the LEA has met 
the requirements of paragraph (a) of this 
section. 

(d) Additional services permissible. 
State and local educational agencies are 
not prohibited from providing services 
to private school children with 
disabilities in excess of those required 
by this part, consistent with State law or 
local policy. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§300.454 Services determined. 

(a) No individual right to special 
education and related services. (1) No 
private school child with a disability 
has an individual right to receive some 
or all of the special education and 
related services that the child would 
receive if enrolled in a public school. 

(2) Decisions about the services that 
will be provided to private school 
children with disabilities under 
§§ 300.452-300.462, must be made in 
accordance with paragraphs (b), and (c) 
of this section. 

(b) Consultation with representatives 
of private school children with 
disabilities. (1) General. Each LEA shall 
consult, in a timely and meaningful 
way, with appropriate representatives of 
private school children with disabilities 
in light of the funding under § 300.453, 
the number of private school children 
with disabilities, the needs of private 
school children with disabilities, and 
their location to decide— 

(i) Which children will receive 
services under § 300.452; 

(ii) What services will be provided; 
(iii) How cmd where the services will 

be provided; and 
(iv) How the services provided will be 

evaluated. 
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(2) Genuine opportunity. Each LEA 
shall give appropriate representatives of 
private school children with disabilities 
a genuine opportunity to express their 
views regarding each matter that is 
subject to the consultation requirements 
in this section. 

(3) Timing. The consultation required 
by paragraph (b)(1) of this section must 
occur before the LEA makes any 
decision that affects the opportunities of 
private school children with disabilities 
to pcirticipate in services under 
§§ 300.452-300.462. 

(4) Decisions. The LEA shall make the 
final decisions with respect to the 
services to be provided to eligible 
private school children. 

(c) Services plan for each child served 
under §§300.450-300.462. If a child 
with a disability is enrolled in a 
religious or other private school and 
will receive special education or related 
services fi-om an LEA, the LEA shall— 

(1) Initiate and conduct meetings to 
develop, review, and revise a services 
plan for the child, in accordance with 
§ 300.455(b): and 

(2) Ensure that a representative of the 
religious or other private school attends 
each meeting. If the representative 
cannot attend, the LEA shall use other 
methods to ensure participation by the 
private school, including individual or 
conference telephone calls. 

(Authority: 1412(a)(10)(A)) 

§ 300.455 Services provided. 

(a) General. (1) The services provided 
to private school children with 
disabilities must be provided by 
personnel meeting the same standards 
as personnel providing services in the 
public schools. 

(2) Private school children with 
disabilities may receive a different 
amount of services than children with 
disabilities in public schools. 

(3) No private school child with a 
disability is entitled to any service or to 
any amount of a service the child would 
receive if enrolled in a public school. 

(b) Services provided in accordance 
with a services plan. (1) Each private 
school child with a disability who has 
been designated to receive services 
under § 300.452 must have a services 
plan that describes the specific special 
education and related services that the 
LEA will provide to the child in light of 
the services that the LEA has 
determined, through the process 
described in §§ 300.453-300.454, it will 
make available to private school 
children with disabilities. 

(2) The services plan must, to the 
extent appropriate— 

(1) Meet the requirements of § 300.347, 
with respect to the services provided; 
and 

(ii) Be developed, reviewed, and 
revised consistent with §§ 300.342- 
300.346. 

(Authority: 20 U.S.C. 1412(a)(10){A)) 

§300.456 Location of services; 
transportation. 

(a) On-site. Services provided to 
private school children with disabilities 
may be provided on-site at a child’s 
private school, including a religious 
school, to the extent consistent with 
law. 

(b) Transportation. (1) General, (i) If 
necessary for the child to benefit from 
or participate in the services provided 
under this part, a private school child 
with a disability must be provided 
transportation— 

(A) From the child’s school or the 
child’s home to a site other than the 
private school; and 

(B) From the service site to the private 
school, or to the child’s home, 
depending on the timing of the services. 

(ii) LEAs are not required to provide 
transportation ft’om the child’s home to 
the private school. 

(2) Cost of transportation. The cost of 
the transportation described in 
paragraph (b)(l)(i) of this section may be 
included in calculating whether the 
LEA has met the requirement of 
§300.453. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.457 Complaints. 

(a) Due process inapplicable. The 
procedures in §§ 300.504-300.515 do 
not apply to complaints that an LEA has 
failed to meet the requirements of 
§§ 300.452-300.462, including the 
provision of services indicated on the 
child’s services plan. 

(b) Due process applicable. The 
procedures in §§ 300.504-300.515 do 
apply to complaints that an LEA has 
failed to meet the requirements of 
§ 300.451, including the requirements of 
§§300.530-300.543. 

(c) State complaints. Complaints that 
an SEA or LEA has failed to meet the 
requirements of §§ 300.451-300.462 
may be filed under the procedures in 
§§ 300.660-300.662. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.458 Separate classes prohibited. 

An LEA may not use funds available 
under section 611 or 619 of the Act for 
classes that are organized separately on 
the basis of school enrollment or 
religion of the students if— 

(a) The classes are at the same site; 
and 

(b) The classes include students 
enrolled in public schools emd students 
enrolled in private schools. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.459 Requirement that funds not 
benefit a private schooi. 

(a) An LEA may not use funds 
provided under section 611 or 619 of 
the Act to finance the existing level of 
instruction in a private school or to 
otherwise benefit the private school. 

(b) The LEA shall use funds provided 
under Part B of the Act to meet the 
special education and related services 
needs of students enrolled in private 
schools, but not for— 

(1) The needs of a private school; or 
(2) The general needs of the students 

enrolled in the private school. 

(Authority: 20 U.S.C. 1412(a)(10){A)) 

§ 300.460 Use of pubiic schooi personnei. 

An LEA may use funds available 
under sections 611 and 619 of the Act 
to make public school personnel 
available in other than public 
facilities— ^ 

(a) To the extent necessary to provide 
services under §§ 300.450-300.462 for 
private school children with disabilities; 
and 

(b) If those services are not normally 
provided by the private school. 

(Authority: 20 U.S.C. 1412(a){10)(A)) 

§ 300.461 Use of private school personnel. 

An LEA may use funds available 
under section 611 or 619 of the Act to 
pay for the services of an employee of 
a private school to provide services 
under §§ 300.450-300.462 if— 

(a) The employee performs the 
services outside of his or her regular 
hours of duty; and 

(b) The employee performs the 
services under public supervision and 
control. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§300.462 Requirements concerning 
property, equipment, and supplies for the 
benefit of private schooi chiidren with 
disabilities. 

(a) A public agency must keep title to 
and exercise continuing administrative 
control of all property, equipment, and 
supplies that the public agency acquires 
with funds under section 611 or 619 of 
the Act for the benefit of private school 
children with disabilities. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the program. 

(c) The public agency shall ensure 
that the equipment and supplies placed 
in a private school— 
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(1) Are used only for Part B purposes: 
and 

(2) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency shall remove 
equipment and supplies from a private 
school if— 

(1) The equipment and supplies are 
no longer needed for Part B purposes; or 

(2) Removal is necessary to avoid 
unauthorized use of the equipment and 
supplies for other than Part B pxirposes. 

(e) No funds under Part B of the Act 
may be used for repairs, minor 
remodeling, or construction of private 
school facilities. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

Procedures for By-Pass 

§ 300.480 By-pass—general. 

(a) The Secretary implements a by¬ 
pass if an SEA is, and was on December 
2,1983, prohibited by law from 
providing for the participation of private 
school children, with disabilities in the 
program assisted or carried out under 
Part B of the Act, as required by section 
612(a)(10){A) of the Act and by 
§§ 300.452-300.462. 

(b) The Secretary waives the 
requirement of section 612(a)(10)(A) of 
the Act and of §§ 300.452-300.462 if the 
Secretary implements a by-pass. 

(Authority: 20 U.S.C. 1412(f)(1)} 

§ 300.481 Provisions for services under a 
by-pass. 

(a) Before implementing a by-pass, the 
Secretary consults with appropriate 
public cmd private school officials, 
including SEA officials, in the affected 
State to consider matters such as— 

(1) The prohibition imposed by State 
law that results in the need for a by¬ 
pass; 

(2) The scope and natiure of the 
services required by private school 
children with disabilities in the State, 
and the number of children to be served 
under the by-pass; and 

(3) The establishment of policies and 
procediues to ensure that private school 
children with disabilities receive 
services consistent with the 
requirements of section 612(a)(10)(A) of 
the Act and §§ 300.452-300.462. 

(b) After determining that a by-pass is 
required, the Secretary arranges for the 
provision of services to private school 
children with disabilities in the State in 
a manner consistent with the 
requirements of section 612(a)(10)(A) of 
the Act and §§ 300.452-300.462 by 
providing services through one or more 
agreements with appropriate parties. 

(c) For any fiscal year that a by-pass 
is implemented, the Secretary 

determines the maximum amount to be 
paid to the providers of services by 
multiplying— 

(1) A per child amount that may not 
exceed the amount per child provided 
by the Secretary under Part B of the Act 
for all children with disabilities in the 
State for the preceding fiscal yeeu: by 

(2) The number of private school 
children with disabilities (as defined by 
§§ 300.7(a) and 300.450) in the State, as 
determined by the Secretary on the basis 
of the most recent satisfactory data 
available, which may include an 
estimate of the number of those children 
with disabilities. 

(d) The Secretary deducts from the 
State’s allocation under Part B of the Act 
the amoimt the Secretary determines is 
necessary to implement a by-pass and 
pays that amount to the provider of 
services. The Secretary may withhold 
this amount from the State’s allocation 
pending final resolution of any 
investigation or complaint that could 
result in a determination that a by-pass 
must be implemented. 

(Authority: 20 U.S.C. 1412(f)(2)) 

§ 300.482 Notice of intent to implement a 
by-pass. 

(a) Before taking any final action to 
implement a by-pass, the Secretary 
provides the affected SEA with written 
notice. 

(b) In the written notice, the 
Secretary— 

(1) States the reasons for the proposed 
by-pass in sufficient detail to allow the 
SEA to respond; and 

(2) Advises the SEA that it has a 
specific period of time (at least 45 days) 
from receipt of the written notice to 
submit written objections to the 
proposed by-pass and that it may 
request in writing the opportxmity for a 
hearing to show cause why a by-pass 
should not be implemented. 

(c) The Secretary sends the notice to 
the SEA by certified mail with return 
receipt requested. 

(Authority: 20 U.S.C. 1412(f)(3)(A)) 

§ 300.483 Request to show cause. 

An SEA seeking an opportunity to 
show cause why a by-pass should not be 
implemented shall submit a written 
request for a show cause hearing to the 
Secretaiy. 

(Authority: 20 U.S.C. 1412(f)(3)) 

§300.484 Show cause hearing. 

(a) If a show cause hearing is 
requested, the Secretary— 

(1) Notifies the SEA and other 
appropriate public and private school 
officios of the time and place for the 
hearing; and 

(2) Designates a person to conduct the 
show cause hearing. The designee must 
not have had any responsibility for the 
matter brought for a hearing. 

(b) At the show cause hearing, the 
designee considers matters such as— 

(1) The necessity for implementing a 
by-pass; 

(2) Possible factual errors in the 
written notice of intent to implement a 
by-pass: and 

(3) The objections raised by public 
and private school representatives. 

(c) The designee may regulate the 
course of the proceedings and the 
conduct of parties during the pendency 
of the proceedings- The designee takes 
all steps necessary to conduct a fair and 
impartial proceeding, to avoid delay, 
and to maintain order. ’ 

(d) The designee may interpret 
applicable statutes and regulations, but 
may not waive them or rule on their 
validity. 

(e) The designee arranges for the 
preparation, retention, and, if 
appropriate, dissemination of the record 
of the hearing. 

(Authority: 20 U.S.C. 1412(f)(3)) 

§ 300.485 Decision. 

(a) The designee who conducts the 
show cause hearing— 

(1) Issues a written decision that 
includes a statement of findings; and 

(2) Submits a copy of the decision to 
the Secretary and sends a copy to each 
party by certified mail with return 
receipt requested. 

(b) Each party may submit comments 
and recommendations on the designee’s 
decision to the Secretary within 15 days 
of the date the party receives the 
designee’s decision. 

(c) The Secretary adopts, reverses, or 
modifies the designee’s decision and 
notifies the SEA of the Secretary’s final 
action. That notice is sent by certified 
mail with return receipt requested. 

(Authority: 20 U.S.C. 1412(f)(3)) 

§ 300.486 Filing requirements. 

(a) Any written submission under 
§§ 300.482-300.485 must be filed by 
hand-delivery, by mail, or by facsimile 
transmission. The Secretary discourages 
the use of facsimile transmission for 
documents longer than five pages. 

(b) The filing date imder pareigraph (a) 
of this section is the date the document 
is— 

(1) Hand-delivered; 
(2) Mailed: or 
(3) Sent by facsimile transmission. 
(c) A party filing by facsimile 

transmission is responsible for 
confirming that a complete and legible 
copy of the document was received by 
the Department. 
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(d) If a document is filed by facsimile 
transmission, the Secretary or the 
hearing officer, as applicable, may 
require the filing of a follow-up hard 
copy by hand-delivery or by mail within 
a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(Authority; 20 U.S.C. 1412(f)(3)) 

§ 300.487 Judicial review. 

If dissatisfied with the Secretary’s 
final action, the SEA may, within 60 
days after notice of that action, file a 
petition for review’ with the United 
States Comt of Appeals for the circuit in 
which the State is located. The 
procedures for judicial review are 
described in section 612(f)(3)(B)-(D) of 
the Act. 

(Authority: 20 U.S.C. 1412(f)(3)(B)-(D)) 

Subpart E—Procedural Safeguards 

Due Process Procedures for Parents and 
Children 

§300.500 General responsibility of public 
agencies; definitions. 

(a) Responsibility of SEA and other 
public agencies. Each SEA shall ensure 
that each public agency establishes, 
maintains, and implements procedural 
safeguards that meet the requirements of 
§§ 300.500-300.529. 

(b) Definitions of “consent,” 
“evaluation,”and “personally 
identifiable.” As used in this part — 

(1) Consent means that — 
(1) The parent has been fully informed 

of all information relevant to the activity 
for which consent is sought, in his or 
her native language, or other mode of 
commimication; 

(ii) The parent imderstands and agrees 
in wrriting to the carrying out of the 
activity for which his or her consent is 
sought, and the consent describes that 
activity and lists the records (if any) that 
will be released and to whom; and 

(iii) (A) The parent understands that 
the granting of consent is voluntary on 
the part of the parent and may be 
revoked at anytime. 

(B) If a parent revokes consent, that 
revocation is not retroactive (i.e., it does 
not negate an action that has occmxed 
after the consent was given and before 
the consent was revoked). 

(2) Evaluation means procedures used 
in accordance with §§ 300.530-300.536 
to determine whether a child has a 
disability and the natme and extent of 
the special education and related 
services that the child needs; and 

(3) Personally identifiable means that 
information includes— 

(i) The name of the child, the child’s 
parent, or other family member; 

(ii) The address of Ae child; 
(iii) A personal identifier, such as the 

child’s social security number or 
student number; or 

(iv) A list of personal characteristics 
or other information that would make it 
possible to identify the child with 
reasonable certainty. 

(Authority; 20 U.S.C. 1415(a)) 

§ 300.501 Opportunity to examine records; 
parent participation in meetings. 

(a) General. The parents of a child 
with a disability must be afforded, in 
accordance with the procedures of 
§§ 300.562-300.569, an opportunity to— 

(1) Inspect and review all education 
records with respect to— 

(1) The identification, evaluation, and 
educational placement of the child; and 

(ii) The provision of FAPE to the 
child; and 

(2) Participate in meetings with 
respect to — 

(1) The identification, evaluation, and 
educational placement of the child; and 

(ii) The provision of FAPE to the 
child. 

(b) Parent participation in meetings. 
(1) Each public agency shall provide 
notice consistent with § 300.345(a)(1) 
and (b)(1) to ensme that parents of 
children with disabilities have the 
opportunity to participate in meetings 
described in peu-agraph (a)(2) of this 
section. 

(2) A meeting does not include 
informal or unscheduled conversations 
involving public agency personnel and 
conversations on issues such as teaching 
methodology, lesson plans, or 
coordination of service provision if 
those issues are not addressed in the 
child’s lEP. A meeting also does not 
include preparatory activities that 
public agency personnel engage in to 
develop a proposal or response to a 
parent proposal that will be discussed at 
a later meeting. 

(c) Parent involvement in placement 
decisions. (1) Each public agency shall 
ensme that the parents of each child 
with a disability are members of any 
group that makes decisions on the 
educational placement of their child. 

(2) In implementing the requirements 
of paragraph (c)(1) of this section, the 
public agency shall use procedures 
consistent with the procedmes 
described in § 300.345(a) through (b)(1). 

(3) If neither parent can participate in 
a meeting in which a decision is to be 
made relating to the educational 
placement of their child, the public 
agency shall use other methods to 
ensure their participation, including 

individual or conference telephone 
calls, or video conferencing. 

(4) A placement decision may be 
made by a group without the 
involvement of the parents, if the public 
agency is unable to obtain the parents’ 
participation in the decision. In this 
case, the public agency must have a 
record of its attempt to ensure their 
involvement, including information that 
is consistent with the requirements of 
§ 300.345(d). 

(5) The public agency shall make 
reasonable efforts to ensme that the 
parents understand, and are able to 
participate in, any group discussions 
relating to the educational placement of 
their child, including arranging for an 
interpreter for parents with deaftiess, or 
whose native language is other than 
English. 

(Authority: 20 U.S.C. 1414(f), 1415(b)(1)) 

§ 300.502 Independent educational 
evaluation. 

(a) General. (1) The parents of a child 
with a disability have the right under 
this part to obtain an independent 
educational evaluation of the child, 
subject to paragraphs (b) through (e) of 
this section. 

(2) Each public agency shall provide 
to parents, upon request for an 
independent educational evaluation, 
information about where an 
independent educational evaluation 
may be obtained, and the agency criteria 
applicable for independent educational 
evaluations as set forth in paragraph (e) 
of this section. 

(3) For the pmposes of this part— 
(1) Independent educational 

evaluation means an evaluation 
conducted by a qualified examiner who 
is not employed by the public agency 
responsible for the education of the 
child in question; and 

(ii) Public expense means that the 
public agency either pays for the full 
cost of the evaluation or ensures that the 
evaluation is otherwise provided at no 
cost to the parent, consistent with 
§300.301. 

(b) Parent right to evaluation at public 
expense. (1) A parent has the right to an 
independent educational evaluation at 
public expense if the parent disagrees 
with an evaluation obtained by the 
public agency. 

(2) If a parent requests an 
independent educational evaluation at 
public expense, the public agency must, 
without unnecessary delay, either— 

(i) Initiate a hearing under § 300.507 
to show that its evaluation is 
appropriate; or 

(ii) Ensure that an independent 
educational evaluation is provided at 
public expense, unless the agency 
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demonstrates in a hearing under 
§ 300.507 that the evaluation obtained 
by the parent did not meet agency 
criteria. 

(3) If the public agency initiates a 
hearing and the final decision is that the 
agency’s evaluation is appropriate, the 
parent still has the right to an 
independent educational evaluation, but 
not at public expense. 

(4) If a parent requests an 
independent educational evaluation, the 
public agency may ask for the parent’s 
reason why he or she objects to the 
public evaluation. However, the 
explanation by the parent may not be 
required and the public agency may not 
unreasonably delay either providing the 
independent educational evaluation at 
public expense or initiating a due 
process hearing to defend the public 
evaluation. 

(c) Parent-initiated evaluations. If the 
parent obtains an independent 
educational evaluation at private 
expense, the results of the evaluation— 

(1) Must be considered by the public 
agency, if it meets agency criteria, in 
any decision made with respect to the 
provision of FAPE to the child; and 

(2) May be presented as evidence at a 
hearing imder this subpart regarding 
that child. 

(d) Requests for evaluations by 
hearing officers. If a hearing officer 
requests an independent educational 
evaluation as part of a hearing, the cost 
of the evcduation must be at public 
expense. 

(e) Agency criteria. (1) If an 
independent educational evaluation is 
at public expense, the criteria imder 
which the evaluation is obtained, 
including the location of the evaluation 
and the qualifications of the examiner, 
must be the same as the criteria that the 
public agency uses when it initiates an 
evaluation, to the extent those criteria 
are consistent with the peirent’s right to 
an independent educational evaluation. 

(2) Except for the criteria described in 
paragraph (e)(1) of this section, a public 
agency may not impose conditions or 
timelines related to obtaining an 
independent educational ev^uation at 
public expense. 

(Authority: 20 U.S.C. 1415(b)(1)) 

§300.503 Prior notice by the public 
agency; content of notice. 

(a) Notice. (1) Written notice that 
meets the requirements of paragraph (b) 
of this section must be given to the 
parents of a child with a disability a 
reasonable time before the public 
agency— 

(i) Proposes to initiate or change the 
identification, evaluation, or 

educational placement of the child or 
the provision of FAPE to the child; or 

(ii) Refuses to initiate or change the 
identification, evaluation, or 
educational placement of the child or 
the provision of FAPE to the child. 

(2) If the notice described under 
paragraph (a)(1) of this section relates to 
an action proposed by the public agency 
that also requires parental consent 
under § 300.505, the agency may give 
notice at the same time it requests 
parent consent. 

(b) Content of notice. The notice 
required under paragraph (a) of this 
section must include— 

(1) A description of the action 
proposed or refused by the agency; 

(2) An explanation of why the agency 
proposes or refuses to take the action; 

(3) A description of any other options 
that the agency considered and the 
reasons why those options were 
rejected; 

(4) A description of each evaluation 
procedure, test, record, or report the 
agency used as a basis for the proposed 
or refused action; 

(5) A description of any other factors 
that are relevant to the agency’s 
proposal or refusal; 

(6) A statement that the parents of a 
child with a disability have protection 
under the procedural safeguards of this 
part and, if this notice is not an initial 
referral for evaluation, the means by 
which a copy of a description of the 
procedural safeguards can be obtained; 
cmd 

(7) Sources for parents to contact to 
obtain assistance in understanding the 
provisions of this part. 

(c) Notice in understandable 
language. (1) The notice required under 
paragraph (a) of this section must be— 

(1) Written in language 
understandable to ^e general public; 
and 

(ii) Provided in the native language of 
the parent or other mode of 
communication used by the parent, 
unless it is clearly not feasible to do so. 

(2) If the native language or other 
mode of conununication of the parent is 
not a written language, the public 
agency shall take steps to ensure— 

(i) 'That the notice is translated orally 
or by other means to the parent in his 
or her native language or other mode of 
communication; 

(ii) That the parent understands the 
content of the notice; and 

(iii) That there is written evidence 
that the requirements in paragraphs 
(c)(2) (i) and (ii) of this section have 
been met. 

(Authority: 20 U.S.C. 1415(b)(3), (4) and (c), 
1414(b)(1)) 

§300.504 Procedural safeguards notice. 

(a) General. A copy of the procedural 
safeguards available to the parents of a 
child with a disability must be given to 
the parents, at a minimum— 

(1) Upon initial referral for evaluation; 
(2) Upon each notification of an lEP 

meeting; 
(3) Upon reevaluation of the child; 

and 
(4) Upon receipt of a request for due 

process under § 300.507. 
(b) Contents. The procedural 

safeguards notice must include a full 
explanation of all of the procedural 
safeguards available under §§ 300.403, 
300.500-300.529, and 300.560-300.577, 
and the State complaint procedures 
available under §§ 300.660-300.662 
relating to— 

(1) Independent educational 
evaluation; 

(2) Prior written notice; 
(3) Parental consent; 
(4) Access to educational records; 
(5) Opportunity to present complaints 

to initiate due process hearings; 
(6) The child’s placement during 

pendency of due process proceedings; 
(7) Procedures for students who are 

subject to placement in an interim 
alternative educational setting; 

(8) Requirements for unilateral 
placement by parents of children in 
private schools at public expense; 

(9) Mediation; 
(10) Due process hearings, including 

requirements for disclosure of 
evaluation results and 
recommendations; 

(11) State-level appeals (if applicable 
in that State); 

(12) Civil actions; 
(13) Attorneys’ fees; and 
(14) The State complaint procedures 

under §§ 300.660-300.662, including a 
description of how to file a complaint 
and the timelines under those 
procedures. 

(c) Notice in understandable 
language. The notice required under 
paragraph (a) of this section must meet 
the requirements of § 300.503(c). 

(Authority: 20 U.S.C 1415(d)) 

§300.505 Parental consent. 

(a) General. (1) Subject to paragraphs 
(a)(3), (b) and (c) of this section, 
informed parent consent must be 
obtained before— 

(1) Conducting an initial evaluation or 
reevaluation; and 

(ii) Initial provision of special 
education and related services to a child 
with a disability. 

(2) Consent for initial evaluation may 
not be construed as consent for initial 
placement described in paragraph 
{a)(l)(ii) of this section. 
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(3) Parental consent is not required 
before— 

(1) Reviewing existing data as part of 
an evaluation or a reevaluation; or 

(ii) Administering a test or other 
evaluation that is administered to all 
children unless, before administration 
of that test or evaluation, consent is 
required of parents of all children. 

(b) Refusal. If the parents of a child 
with a disability refuse consent for 
initial evaluation or a reevaluation, the 
agency may continue to pursue those 
evaluations by using the due process 
procedures under §§ 300.507-300.509, 
or the mediation procedures under 
§ 300.506 if appropriate, except to the 
extent inconsistent with State law 
relating to parental consent. 

(c) Failure to respond to request for 
reevaluation. (1) Informed parental 
consent need not be obtained for 
reevaluation if the public agency can 
demonstrate that it has taken reasonable 
measures to obtain that consent, and the 
child’s pcU'ent has failed to respond. 

(2) To meet the reasonable measures 
requirement in paragraph (c)(1) of this 
section, the public agency must use 
procedures consistent with those in 
§ 300.345(d). 

(d) Additional State consent 
requirements. In addition to the parental 
consent requirements described in 
paragraph (a) of this section, a State may 
require parental consent for other 
services and activities under this part if 
it ensures that each public agency in the 
State establishes and implements 
effective procedures to ensure that a 
parent’s refusal to consent does not 
result in a failure to provide the child 
with FAPE. 

(e) Limitation. A public agency may 
not use a parent’s refusal to consent to 
one service or activity imder paragraphs 
(a) and (d) of this section to deny the 
parent or child any other service, 
benefit, or activity of the public agency, 
except as required by this part. 
(Authority; 20 U.S.C. 1415(b)(3): 
1414(a)(1)(C) and (c)(3)) 

§300.506 Mediation. 

(a) General. Each public agency shall 
ensure that procedmres are established 
and implemented to allow parties to 
disputes involving any matter described 
in § 300.503(a)(1) to resolve the disputes 
through a mediation process that, at a 
minimum, must be available whenever 
a hearing is requested under §§ 300.507 
or 300.520-300.528. 

(b) Requirements. The procedures 
must meet the following requirements; 

(1) The procedures must ensure that 
the mediation process— 

(i) Is voluntary on the part of the 
parties; 

(ii) Is not used to deny or delay a 
parent’s right to a due process hearing 
under § 300.507, or to deny any other 
rights afforded under Part B of the Act; 
and 

(iii) Is conducted by a qualified and 
impartial mediator who is trained in 
effective mediation techniques. 

(2) (i) The State shall maintain a list of 
individuals who are qualified mediators 
and knowledgeable in laws and 
regulations relating to the provision of 
special education and related services. 

(ii) If a mediator is not selected on a 
random (e.g., a rotation) basis from the 
list described in paragraph (b)(2)(i) of 
this section, both parties must be 
involved in selecting the mediator and 
agree with the selection of the 
individual who will mediate. 

(3) The State shall bear the cost of the 
mediation process, including the costs 
of meetings described in paragraph (d) 
of this section. 

(4) Each session in the mediation 
process must be scheduled in a timely 
manner and must be held in a location 
that is convenient to the parties to the 
dispute. 

(5) An agreement reached by the 
parties to the dispute in the mediation 
process must be set forth in a written 
mediation agreement. 

(6) Discussions that occur during the 
mediation process must be confidential 
and may not be used as evidence in any 
subsequent due process hearings or civil 
proceedings, and the parties to the 
mediation process may be required to 
sign a confidentiality pledge prior to the 
commencement of the process. 

(c) Impartiality of mediator. (1) An 
individual who serves as a mediator 
under this part— 

(1) May not be an employee of— 
(A) Any LEA or any State agency 

described under § 300.194; or 
(B) An SEA that is providing direct 

services to a child who is the subject of 
the mediation process; and 

(ii) Must not have a personal or 
professional conflict of interest. 

(2) A person who otherwise qualifies 
as a mediator is not an employee of an 
LEA or State agency described under 
§ 300.194 solely because he or she is 
paid by the agency to serve as a 
mediator. 

(d) Meeting to encourage mediation. 
(1) A public agency may establish 
procedures to require parents who elect 
not to use the mediation process to 
meet, at a time and location convenient 
to the parents, with a disinterested 
party— 

(i) Vyho is under contract with a 
parent training and information center 
or community parent resource center in 
the State established under section 682 

or 683 of the Act, or an appropriate 
alternative dispute resolution entity; 
and 

(ii) Who would explain the benefits of 
the mediation process, and encourage 
the parents to use the process. 

(2) A public agency may not deny or 
delay a parent’s right to a due process 
hearing under § 300.507 if the parent 
fails to participate in the meeting 
described in paragraph (d)(1) of this 
section. 

(Authority; 20 U.S.C. 141b(e)) 

§300.507 Impartial due process hearing; 
parent notice. 

(a) General. (1) A parent or a public 
agency may initiate a hearing on any of 
the matters described in § 300.503(a)(1) 
and (2) (relating to the identification, 
evaluation or educational placement of 
a child with a disability, or the 
provision of FAPE to the child).' 

(2) When a hearing is initiated tmder 
f)aragraph (a)(1) of this section, the 
public agency shall inform the parents 
of the availability of mediation 
described in § 300.506. 

(3) The public agency shall inform the 
parent of emy free or low-cost legal and 
other relevant services available in the 
area if— 

(1) The parent requests the 
information; or 

(ii) The parent or the agency initiates 
a hearing under this section. 

(b) Agency responsible for conducting 
hearing. The hearing described in 
paragraph (a) of this section must be 
conducted by the SEA or the public 
agency directly responsible for the 
education of the child, as determined 
under State statute. State regulation, or 
a written policy of the SEA. 

(c) Parent notice to the public agency. 
(1) General. The public agency must 
have procedures that require the parent 
of a child with a disability or the 
attorney representing the child, to 
provide notice (which must remain 
confidential) to the public agency in a 
request for a hearing under paragraph 
(a)(1) of this section. 

(2) Content of parent notice. The 
notice required in paragraph (c)(1) of 
this section must include— 

(i) The name of the child; 
(ii) The address of the residence of the 

child; 
(iii) The name of the school the child 

is attending: 
(iv) A description of the natme of the 

problem of the child relating to the 
proposed or refused initiation or 
change, including facts relating to the 
problem: and 

(v) A proposed resolution of the 
problem to the extent known and 
available to the parents at the time. 
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(3) Model form to assist parents. Each 
SEA shall develop a model form to 
assist parents in filing a request for due 
process that includes the information 
required in paragraphs (cKl) and (2) of 
this section. 

(4) Right to due process hearing. A 
public agency may not deny or delay a 
parent’s right to a due process hearing 
for failure to provide the notice required 
in paragraphs (c)(1) and (2) of this 
section. 

(Authority; 20 U.S.C. 1415(b)(5), (b)(6), (b)(7), 
(b)(8), (e)(1) and (f)(1)) 

§ 300.508 Impartial hearing officer. 

(a) A hearing may not be conducted— 
(1) By a person who is an employee 

of the State agency or the LEA that is 
involved in the education or care of the 
child; or 

(2) By any person having a personal 
or professional interest that would 
conflict with his or her objectivity in the 
hearing. 

(b) A person who otherwise qualifies 
to conduct a hearing under paragraph 
(a) of this section is not an employee of 
the agency solely because he or she is 
paid by the agency to serve as a hearing 
officer. 

(c) Each public agency shall keep a 
list of the persons who serve as hearing 
officers. The list must include a 
statement of the qualifications of each of 
those persons. 

(Authority: 20 U.S.C. 1415(f)(3)) 

§300.509 Hearing rights. 

(a) General. Any party to a hearing 
conducted pursuant to §§ 300.507 or 
300.520-300.528, or aii appeal 
conducted pursuant to § 300.510, has 
the right to— 

(1) Be accompemied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
the problems of children with 
disabilities; 

(2) Present evidence emd confi’ont, 
cross-examine, and compel the 
attendance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least 5 
business days before the hearing; 

(4) Obtain a written, or, at the option 
of the peuents, electronic, verbatim 
record of the hearing; cmd 

(5) Obtain written, or, at the option of 
the parents, electronic findings of fact 
and decisions. 

(b) Additional disclosure of 
information. (1) At least 5 business days 
prior to a hearing conducted piusuant to 
§ 300.507(a), each party shall disclose to 
all other parties all evaluations 
completed by that date and 
recommendations based on the offering 

party’s evaluations that the party 
intends to use at the hearing. 

(2) A hearing officer may bar any 
party that fails to comply with 
paragraph (b)(1) of this section fi-om 
introducing the relevant evaluation or 
recommendation at the hearing without 
the consent of the other party. 

(c) Parental rights at hearings. (1) 
Parents involved in hearings must be 
given the right to— 

(1) Have the child who is the subject 
of the hearing present; and 

(ii) Open the hearing to the public. 
(2) The record of the hearing and the 

findings of fact and decisions described 
in paragraphs (a)(4) and (a)(5) of this 
section must be provided at no cost to 
pcirents. 

(d) Findings and decision to advisory 
panel and general public. The public 
agency, after deleting any personally 
identifiable information, shall — 

(1) Transmit the findings and 
decisions referred to in paragraph (a)(5) 
of this section to the State advisory 
panel established under § 300.650; and 

(2) Make those findings and decisions 
available to the public. 

(Authority: 20 U.S.C. 1415(f)(2) and (h)) 

§ 300.510 Finality of decision; appeal; 
inapartial review. 

(a) Finality of decision, A decision 
made in a hearing conducted pursuant 
to §§ 300.507 or 300.520-300.528 is 
final, except that any party involved in 
the hearing may appeal the decision 
under the provisions of paragraph (b) of 
this section and § 300.512. 

(Authority: 20 U.S.C. 1415(i)(l)(A)) 

(b) Appeal of decisions; impartial 
review. (1) General. If the hearing 
required by § 300.507 is conducted by a 
public agency other than the SEA, any 
party aggrieved by the findings and 
decision in the hearing may appeal to 
the SEA. 

(2) SEA responsibility for review. If 
there is an appeal, the .SEA shall 
conduct an imparticd review of the 
hearing. The official conducting the 
review shall— 

(i) Examine the entire hearing record; 
(ii) Ensure that the procedures at the 

hearing were consistent with the 
requirements of due process; 

(iii) Seek additional evidence if 
necessary. If a hearing is held to receive 
additional evidence, the rights in 
§ 300.509 apply; 

(iv) Afford the parties em opportunity 
for oral or written argument, or both, at 
the discretion of the reviewing official; 

(v) Make an independent decision on 
completion of the review; and 

(vi) Give a copy of the written, or, at 
the option of the parents, electronic 

findings of fact and decisions to the 
parties. 

(c) Findings and decision to advisory 
panel and general public. The SEA, 
after deleting emy personally identifiable 
information, shall— 

(1) Transmit the findings and 
decisions referred to in paragraph 
(b)(2)(vi) of this section to the State 
advisory panel established under 
§ 300.650; and 

(2) Make those findings and decisions 
available to the public. 

(d) Finality of review decision. The 
decision made by the reviewing official 
is final unless a party brings a civil 
action under § 300.512. 

(Authority: 20 U.S.C. 1415(g); H. R. Rep. No. 
94-664, at p. 49 (1975)) 

§ 300.511 Timelines and convenience of 
hearings and reviews. 

(a) The public agency shall ensure 
that not later than 45 days after the 
receipt of a request for a hearing— 

(1) A final decision is reached in the 
hearing; and 

(2) A copy of the decision is mailed 
to each of the parties. 

(b) The SEA shall ensure that not later 
than 30 days after the receipt of a 
request for a review— 

(1) A final decision is reached in the 
review; and 

(2) A copy of the decision is mailed 
to each of the parties. 

(c) A hearing or reviewing officer may 
grant specific extensions of time beyond 
the periods set out in paragraphs (a) and 
(b) of this section at the request of either 
party. 

(d) Each hearing and each review 
involving oral argiunents must be 
conducted at a time and place that is 
reasonably convenient to the parents 
and child involved. 

(Authority: 20 U.S.C. 1415) 

§ 300.512 CiviT action. 

(a) General. Any party aggrieved by 
the findings and decision made imder 
§§ 300.507 or 300.520-300.528 who 
does not have the right to an appeal 
under § 300.510(b), and any party 
aggrieved by the findings and decision 
under § 300.510(b), has the right to bring 
a civil action with respect to the 
complaint presented pursuant to 
§ 300.507. The action may be brought in 
any State coiul of competent 
jurisdiction or in a district court of the 
United States without regard to the 
amount in controversy. 

(b) Additional requirements. In any 
action brought under paragraph (a) of 
this section, the court— 

(1) Shall receive the records of the 
administrative proceedings; 

(2) Shall hear additions evidence at 
the request of a party; and 
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(3) Basing its decision on the 
preponderance of the evidence, shall 
grant the relief that the court determines 
to be appropriate. 

(c) Jurisdiction of district courts. The 
district courts of the United States have 
jurisdiction of actions brought under 
section 615 of the Act without regard to 
the amount in controversy. 

(d) Rule of construction. Nothing in 
this part restricts or limits the rights, 
procedures, and remedies available 
under the Constitution, the Americans 
with Disabilities Act of 1990, title V of 
the Rehabilitation Act of 1973, or other 
Federal laws protecting the rights of 
children with disabilities, except that 
before the filing of a civil action under 
these laws seeking relief that is also 
available under section 615 of the Act, 
the procedures imder §§ 300.507 and 
300.510 must be exhausted to the same 
extent as would be required had the 
action been brought under section 615 
of the Act. 

{Authority: 20 U.S.C. 1415(i)(2), (i)(3)(A), and 
1415(1)) 

§ 300.513 Attorneys’ fees. 

(a) In any action or proceeding 
brought imder section 615 of the Act, 
the court, in its discretion, may award 
reasonable attorneys’ fees as part of the 
costs to the parents of a child with a 
disability who is the prevailing party. 

(b) (1) Funds under Part B of the Act 
may not be used to pay attorneys’ fees 
or costs of a party related to an action 
or proceeding under section 615 of the 
Act and subpart E of this part. 

(2) Paragraph (b)(1) of tnis section 
does not preclude a public agency firom 
using funds under Part B of the Act for 
conducting an action or proceeding 
under section 615 of the Act. 

(c) A court awards reasonable 
attorney’s fees under section 615(i)(3) of 
the Act consistent with the following: 

(1) Determination of amount of 
attorneys’ fees. Fees awarded under 
section 615(i)(3) of the Act must be 
based on rates prevailing in the 
community in which the action or 
proceeding arose for the kind and 
quality of services furnished. No bonus 
or multiplier may be used in calculating 
the fees awarded under this subsection. 

(2) Prohibition of attorneys’ fees and 
related costs for certain services, (i) 
Attorneys’ fees may not be awarded and 
related costs may not be reimbmsed in 
any action or proceeding under section 
615 of the Act for services performed 
subsequent to the time of a written offer 
of settlement to a parent if— 

(A) The offer is made within the time 
prescribed by Rule 68 of the Federal 
Rules of Civil Procedure or, in the case 
of an administrative proceeding, at any 

time more than 10 days before the 
proceeding begins; 

(B) The offer is not accepted within 10 
days; and 

(C) The court or administrative 
hearing officer finds that the relief 
finally obtained by the parents is not 
more favorable to the parents than the 
offer of settlement. 

(ii) Attorneys’ fees may not be 
awarded relating to any meeting of the 
lEP team unless the meeting is 
convened as a result of an 
administrative proceeding or judicial 
action, or at the discretion of the State, 
for a mediation described in § 300.506 
that is conducted prior to the filing of 
a request for due process under 
§§ 300.507 or 300.520-300.528. 

(3) Exception to prohibition on 
attorneys’ fees and related costs. 
Notwithstanding paragraph (c)(2) of this 
section, an award of attorneys’ fees and 
related costs may be made to a parent 
who is the prevailing party and who 
was substantially justified in rejecting 
the settlement offer. 

(4) Reduction of amount of attorneys’ 
fees. Except as provided in paragraph 
(c)(5) of this section, the coiui; reduces, 
accordingly, the amount of the 
attorneys’ fees awarded under section 
615 of Ae Act, if the coiul finds that— 

(i) The parent, dming the course of 
the action or proceeding, unreasonably 
protracted the final resolution of the 
controversy; 

(ii) The amount of the attorneys’ fees 
otherwise authorized to be awarded 
unreasonably exceeds the hourly rate 
prevailing in the commimity for similar 
services by attorneys of reasonably 
comparable skill, reputation, and 
experience; 

(iii) The time spent and leged services 
furnished were excessive considering 
the natmre of the action or proceeding; 
or 

(iv) The attorney representing the 
parent did not provide to the school 
district the appropriate infisrmation in 
the due process complaint in 
accordance with § 300.507(c). 

(5) Exception to reduction in amount 
of attorneys’ fees. The provisions of 
paragraph (c)(4) of this section do not 
apply in any action or proceeding if the 
court finds that the State or local agency 
unreasonably protracted the final 
resolution of the action or proceeding or 
there was a violation of section 615 of 
the Act. 

(Authority: 20 U.S.C. 1415(i)(3)(B)-(G)) 

§ 300.514 Child’s status during 
proceedings. 

(a) Except as provided in § 300.526, 
dming the pendency of any 
administrative or judicial proceeding 

regarding a complaint under § 300.507, 
unless the State or local agency and the 
parents of the child agree otherwise, the 
child involved in the complaint must 
remain in his or her current educational 
placement. 

(b) If the complaint involves an 
application for initial admission to 
public school, the child, with the 
consent of the parents, must be placed 
in the public school imtil the 
completion of all the proceedings. 

(c) If the decision of a hearing officer 
in a due process hearing conducted by 
the SEA or a State review official in an 
administrative appeal agrees with the 
child’s parents that a change of 
placement is appropriate, that 
placement must be treated as an 
agreement between the State or local 
agency and the parents for purposes of 
paragraph (a) of this section. 

(Authority: 20 U.S.C. 1415(j)) 

§ 300.515 Surrogate parents. 

(a) General. Each public agency shall 
ensure that the rights of a child are 
protected if— 

(1) No parent (as defined in § 300.20) 
can be identified; 

(2) The public agency, after 
reasonable efforts, cannot discover the 
whereabouts of a parent; or 

(3) The child is a ward of the State 
under the laws of that State. 

(b) Duty of public agency. The duty of 
a public agency under paragraph (a) of 
this section includes the assignment of 
an individual to act as a surrogate for 
the parents. This must include a 
method— 

(1) For determining whether a child 
needs a surrogate parent; and 

(2) For assigning a surrogate parent to 
the child. 

(c) Criteria for selection of surrogates. 
(1) The public agency may select a 
siuTogate parent in any way permitted 
imder State law. 

(2) Except as provided in paragraph 
(c)(3) of this section, public agencies 
shall ensure that a person selected as a 
surrogate— 

(i) Is not an employee of the SEA, the 
LEA, or any other agency that is 
involved in the education or care of the 
child; 

(ii) Has no interest that conflicts with 
the interest of the child he or she 
represents; and 

(iii) Has knowledge and skills that 
ensure adequate representation of the 
child. 

(3) A public agency may select as a 
surrogate a person who is an employee 
of a nonpublic agency that only 
provides non-educational care for the 
child and who meets the standards in 
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paragraphs (c)(2)(ii) and (iii) of this 
section. 

(d) Non-employee requirement; 
compensation. A person who otherwise 
qualifies to be a surrogate parent under 
paragraph (c) of this section is not an 
employee of the agency solely because 
he or she is paid by the agency to serve 
as a surrogate parent. 

(e) Responsibilities. The surrogate 
parent may represent the child in all 
matters relating to— 

(1) The identification, evaluation, and 
educational placement of the child; and 

(2) The provision of FAPE to the 
child. 

' (Authority: 20 U.S.C. 1415(b)(2)) 

§300.516 [Reserved]. 

§ 300.517 Transfer of parental rights at age 
of majority. 

(a) General. A State may provide that, 
when a student with a disability reaches 
the age of majority under State law that 
applies to all students (except for a 
student with a disability who has been 
determined to be incompetent under 
State law)— 

(1) (i) The public agency shall provide 
any notice required by this part to both 
the individual and the parents; and 

(ii) All other rights accorded to 
parents under Part B of the Act tremsfer 
to the student; and 

(2) All rights accorded to parents 
under Part B of the Act transfer to 
students who are incarcerated in an 
adult or juvenile, State or local 
correctional institution. 

(3) Whenever a State transfers rights 
under this part pursuant to paragraph 
{a)(l) or (a)(2) of this section, the agency 
shall notify the individual and the 
parents of the transfer of rights. 

(b) Special rule. If, under State law, a 
State has a mechanism to determine that 
a student with a disability, who has 
reached the age of majority under State 
law that applies to all children and has 
not been determined incompetent under 
State law, does not have the ability to 
provide informed consent with respect 
to his or her educational program, the 
State shall establish procedures for 
appointing the parent, or, if the parent 
is not available another appropriate 
individual, to represent the educational 
interests of the student throughout the 
student’s eligibility under Part B of the 
Act. 

(Authority: 20 U.S.C. 1415(m)) 

Discipline Procedures 

§ 300.519 Change of placement for 
disciplinary removals. 

For purposes of removals of a child 
with a disability from the child’s current 
educational placement under 

§§ 300.520-300.529, a change of 
placement occurs if— 

(a) The removal is for more than 10 
consecutive school days; or 

(b) The child is subjected to a series 
of removals that constitute a pattern 
because they cumulate to more than 10 
school days in a school year', emd 
because of factors such as the length of 
each removal, the total amount of time 
the child is removed, and the proximity 
of the removals to one another. 

(Authority: 20 U.S.C. 1415 (Is)) 

§300.520 Authority of school personnel. 

(a) School personnel may order— 
(1) (i) To the extent removal would be 

applied to children without disabilities, 
the removal of a child with a disability 
from the child’s current placement for 
not more than 10 consecutive school 
days for any violation of school rules, 
and additional removals of not more 
than 10 consecutive school days in that 
same school year for separate incidents 
of misconduct (as long as those 
removals do not constitute a change of 
placement under § 300.519(b)); 

(ii) After a child with a disability has 
been removed from his or her current 
placement for more than 10 school days 
in the same school year, dining any 
subsequent days of removal the public 
agency must provide services to the 
extent required under § 300.121(d); and 

(2) A change in placement of a child 
with a disability to an appropriate 
interim alternative educational setting 
for the same amount of time that a child 
without a disability would be subject to 
discipline, but for not more than 45 
days, if— 

(i) The child carries a weapon to 
school or to a school function under the 
jurisdiction of a State or a local 
educational agency; or 

(ii) The child knowingly possesses or 
uses illegal drugs or sells or solicits the 
sale of a controlled substance while at 
school or a school function under the 
jurisdiction of a State or local 
educational agency. 

(b)(1) Either before or not later than 10 
business days after either first removing 
the child for more than 10 school days 
in a school year or commencing a 
removal that constitutes a change of 
placement under § 300.519, including 
the action described in paragraph (a)(2) 
of this section— 

(i) If the LEA did not conduct a 
functional behavioral assessment and 
implement a behavioral intervention 
plan for the child before the behavior 
that resulted in the removal described in 
paragraph (a) of this section, the agency 
shall convene an lEP meeting to develop 
an assessment plan. 

(ii) If the child already has a 
behavioral intervention plan, the lEP 
team shall meet to review the plan and 
its implementation, and, modify the 
plan and its implementation as 
necesscuy, to address the behavior. 

(2) As soon as practicable after 
developing the plan described in 
paragraph (b)(l)(i) of this section, and 
completing the assessments required by 
the plan, the LEA shall convene an lEP 
meeting to develop appropriate 
behavioral interventions to address that 
behavior and shall implement those 
interventions. 

(c) (1) If subsequently, a child with a 
disability who has a behavioral 
intervention plan and who has been 
removed from the child’s current 
educational placement for more than 10 
school days in a school year is subjected 
to a removal that does not constitute a 
change of placement under § 300.519, 
the lEP team members shall review the 
behavioral intervention plan and its 
implementation to determine if 
modifications are necessary. 

(2) If one or more of the team 
members believe that modifications are 
needed, the team shall meet to modify 
the plan and its implementation, to the 
extent the team determines necessary. 

(d) For purposes of this section, the 
following definitions apply: 

(1) Controlled substance means a drug 
or other substance identified under 
schedules I, II, HI, IV, or V in section 
202(c) of the Controlled Substances Act 
(21 U.S.C. 812(c)). 

(2) Illegal drug— 
(i) Means a controlled substance; but 
(ii) Does not include a substance that 

is legally possessed or used under the 
supervision of a licensed health-care 
professional or that is legally possessed 
or used under any other authority under 
that Act or under any other provision of 
Federal law. 

(3) Weapon has the meaning given the 
term “dangerous weapon” under 
paragraph (2) of the first subsection (g) 
of section 930 of title 18, United States 
Code. 

(Authority: 20 U.S.C. 1415(k)(l), (10)) 

§ 300.521 Authority of hearing officer. 

A hearing officer under section 615 of 
the Act may order a change in the 
placement of a child with a disability to 
an appropriate interim alternative 
educational setting for not more than 45 
days if the hearing officer, in an 
expedited due process hearing— 

(a) Determines that the public agency 
has demonstrated by substantial 
evidence that maintaining the ciurent 
placement of the child is substantially 
likely to result in injury to the child or 
to others; 
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(b) Considers the appropriateness of 
the child’s current placement; 

(c) Considers whether the public 
agency has made reasonable efforts to 
minimize the risk of harm in the child’s 
current placement, including the use of 
supplementary aids and services; and 

fcf) Determines that the interim 
alternative educational setting that is 
proposed by school personnel who have 
consulted with the child’s special 
education teacher, meets the 
requirements of § 300.522(b). 

(e) As used in this section, the term 
substantial evidence means beyond a 
preponderance of the evidence. 

(Authority: 20 U.S.C. 1415(k)(2), (10)) 

§ 300.522 Determination of setting. 

(a) General. The interim alternative 
educational setting referred to in 
§ 300.520(a)(2) must be determined by 
the lEP team. 

(b) Additional requirements. Any 
interim alternative educational setting 
in which a child is placed under 
§§ 300.520(a)(2) or 300.521 must— 

(1) Be selected so as to enable the 
child to continue to progress in the 
general curriculum, although in another 
setting, and to continue to receive those 
services and modifications, including 
those described in the child’s current 
lEP, that will enable the child to meet 
the goals set out in that lEP; and 

(2) Include services and modifications 
to address the behavior described in 
§§ 300.520(a)(2) or 300.521, that are 
designed to prevent the behavior from 
recurring. 

(Authority: 20 U.S.C. 1415(k)(3)) 

§ 300.523 Manifestation determination 
review. 

(a) General. If an action is 
contemplated regarding behavior 
described in §§ 300.520(a)(2) or 300.521, 
or involving a removal that constitutes 
a change of placement under § 300.519 
for a child with a disability who has 
engaged in other behavior that violated 
any rule or code of conduct of the LEA 
that applies to all children— 

(1) Not later than the date on which 
the decision to take that action is made, 
the parents must be notified of that 
decision and provided the procedural 
safeguards notice described in 
§ 300.504; and 

(2) Immediately, if possible, but in no 
case later than 10 school days after the 
date on which the decision to take that 
action is made, a review must be 
conducted of the relationship between 
the child’s disability and the behavior 
subject to the disciplinary action. 

(b) Individuals to carry out review. A 
review described in paragraph (a) of this 
section must be conducted by the lEP 

team and other qualified personnel in a 
meeting. 

(c) Conduct of review. In carrying out 
a review described in paragraph (a) of 
this section, the lEP team and other 
qualified personnel may determine that 
the behavior of the child was not a 
manifestation of the child’s disability 
only if the lEP team and other qualified 
personnel— 

(1) First consider, in terms of the 
behavior subject to disciplinary action, 
all relevant information, including — 

(1) Evaluation and diagnostic results, 
including the results or other relevant 
information supplied by the parents of 
the child; 

(ii) Observations of the child; and 
(iii) The child’s lEP and placement; 

and 
(2) Then determine that— 
(i) In relationship to the behavior 

subject to disciplinary action, the 
child’s lEP and placement were 
appropriate and the special education 
services, supplementary aids and 
services, and behavior intervention 
strategies were provided consistent with 
the child’s lEP and placement; 

(ii) The child’s disability did not 
impair the ability of the child to 
understand the impact and 
consequences of the behavior subject to 
disciplinary action; and 

(iii) The child’s disability did not 
impair the ability of the child to control 
the behavior subject to disciplinary 
action. 

(d) Decision. If the lEP team and other 
qualified persoimel determine that any 
of the standards in paragraph (c)(2) of 
this section were not met, the behavior 
must be considered a manifestation of 
the child’s disability. 

(e) Meeting. The review described in 
paragraph (a) of this section may be 
conducted at the same lEP meeting that 
is convened under § 300.520(b). 

(f) Deficiencies in lEP or placement. If, 
in the review in paragraphs (b) and (c) 
of this section, a public agency 
identifies deficiencies in the child’s lEP 
or placement or in their 
implementation, it must take immediate 
steps to remedy those deficiencies. 

(Authority: 20 U.S.C. 1415(k)(4)) 

§ 300.524 Determination that behavior was 
not manifestation of disabiiity. 

(a) General. If the result of the review 
described in § 300.523 is a 
determination, consistent with 
§ 300.523(d), that the behavior of the 
child with a disability was not a 
manifestation of the child’s disability, 
the relevant disciplinary procedures 
applicable to children without 
disabilities may be applied to the child 
in the same manner in which they 

would be applied to children without 
disabilities, except as provided in 
§ 300.121(d). 

(b) Additional requirement. If the 
public agency initiates disciplinary 
procedures applicable to all children, 
the agency shall ensure that the special 
education and disciplinary records of 
the child with a disability are 
transmitted for consideration by the 
person or persons making the final 
determination regarding the disciplinary 
action. 

(c) Child’s status during due process 
proceedings. Except as provided in 
§ 300.526, § 300.514 applies if a parent 
requests a hearing to challenge a 
determination, made through the review 
described in § 300.523, that the behavior 
of the child was not a manifestation of 
the child’s disability. 

(Authority: 20 U.S.C. 1415(k)(5)) 

§300.525 Parent appeal. 

(a) General. (1) If the child’s parent 
disagrees with a determination that the 
child’s behavior was not a manifestation 
of the child’s disability or with any 
decision regarding placement under 
§§ 300.520-300.528, the parent may 
request a hearing. 

(2) The State or local educational 
agency shall arrange for an expedited 
hearing in any case described in 
paragraph (a)(1) of this section if a 
hearing is requested by a parent. 

(b) Review of decision. (1) In 
reviewing a decision with respect to the 
manifestation determination, the 
hearing officer shall determine whether 
the public agency has demonstrated that 
the child’s behavior was not a 
mcuiifestation of the child’s disability 
consistent with the requirements of 
§ 300.523(d). 

(2) In reviewing a decision under 
§ 300.520(a)(2) to place the child in an 
interim alternative educational setting, 
the hearing officer shall apply the 
standards in § 300.521. 

(Authority: 20 U.S.C. 1415(k)(6)) 

§ 300.526 Placement during appeals. 

(a) General. If a parent requests a 
hearing or an appeal regarding a 
disciplinary action described in 
§ 300.520(a)(2) or 300.521 to challenge 
the interim alternative educational 
setting or the manifestation 
determination, the child must remain in 
the interim alternative educational 
setting pending the decision of the 
hearing officer or until the expiration of 
the time period provided for in 
§ 300.520(a)(2) or 300.521, whichever 
occurs first, unless the parent and the 
State agency or local educational agency 
agree otherwise. 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 12455 

(b) Current placement. If a child is 
placed in an interim alternative 
educational setting pursuant to 
§ 300.520(a)(2) or 300.521 and school 
personnel propose to change the child’s 
placement after expiration of the interim 
alternative placement, during the 
pendency of any proceeding to 
challenge the proposed change in 
placement the child must remain in the 
current placement (the child’s 
placement prior to the interim 
alternative educational setting), except 
as provided in paragraph (c) of this 
section. 

(c) Expedited hearing. (1) If school 
personnel maintain that it is dangerous ' 
for the child to be in the current 
placement (placement prior to removal 
to the interim alternative education 
setting) during the pendency of the due 
process proceedings, the LEA may 
request an expedited due process 
hearing. 

(2) In determining whether the child 
may be placed in the alternative 
educational setting or in another 
appropriate placement ordered by the 
hearing officer, the hearing officer shall 
apply the standards in § 300.521. 

(3) A placement ordered pursuant to 
paragraph (c)(2) of this section may not 
be longer than 45 days. 

(4) The procedme in paragraph (c) of 
this section may be repeated, as 
necesscuy. 

(Authority: 20 U.S.C. 1415(k)(7)) 

§ 300.527 Protections for children not yet 
eligible for special education and related 
services. 

(a) General. A child who has not been 
determined to be eligible for special 
education and related services under 
this part and who has engaged in 
behavior that violated any rule or code 
of conduct of the local educational 
agency, including any behavior 
described in §§ 300.520 or 300.521, may 
assert any of the protections provided 
for in this part if the LEA had 
knowledge (as determined in 
accordance with paragraph (b) of this 
section) that the child was a child with 
a disability before the behavior that 
precipitated the disciplinary action 
occurred. 

(b) Basis of knowledge. An LEA must 
be deemed to have knowledge that a 
child is a child with a disability if— 

(1) The parent of the child has 
expressed concern in wTiting (or orally 
if die parent does not know how to 
write or has a disability that prevents a 
written statement) to personnel of the 
appropriate educational agency that the 
child is in need of special education and 
related services; 

(2) The behavior or performance of 
the child demonstrates the need for 
these services, in accordance with 
§300.7; 

(3) Tbe parent of the child has 
requested an evaluation of the child 
pursuant to §§ 300.530-300.536; or 

(4) The teacher of the child, or other 
personnel of the local educational 
agency, has expressed concern about the 
behavior or performance of the child to 
the director of special education of the 
agency or to other personnel in 
accordance with the agency’s 
established child find or special 
education referral system. 

(c) Exception. A public agency would 
not be deemed to have knowledge under 
paragraph (b) of this section if, as a 
result of receiving the information 
specified in that paragraph, the 
agency— 

(1) Either— 
(1) Conducted an evaluation under 

§§ 300.530-300.536, and determined 
that the child was not a child with a 
disability under this part; or 

(ii) Determined that an evaluation was 
not necessary; and 

(2) Provided notice to the child’s 
parents of its determination under 
paragraph (c)(1) of this section, 
consistent with § 300.503. 

(d) Conditions that apply if no basis 
of knowledge. (1) General. If an LEA 
does not have knowledge that a child is 
a child with a disability (in accordance 
with paragraphs (b) and (c) of this 
section) prior to taking disciplinary 
measures against the child, the child 
may be subjected to the same 
disciplinary measures as measiues 
applied to children without disabilities 
who engaged in comparable behaviors 
consistent with paragraph (d)(2) of this 
section. 

(2) Limitations, (i) If a request is made 
for an evaluation of a child during the 
time period in which the child is 
subjected to disciplineiry measures 
under § 300.520 or 300.521, the 
evaluation must be conducted in an 
expedited memner. 

(ii) Until the evaluation is completed, 
the child remains in the educational 
placement determined by school 
authorities, which can include 
suspension or expulsion without 
educational services. 

(iii) If the child is determined to be a 
child with a disability, taking into 
consideration information from the 
evaluation conducted by the agency and 
information provided by the parents, the 
agency shall provide special education 
and related services in accordance with 
the provisions of this part, including the 
requirements of §§ 300.520-300.529 and 
section 612(a)(1)(A) of the Act. 

(Authority: 20 U.S.C. 1415(k)[8)) 

§ 300.528 Expedited due process hearings. 

(a) Expedited due process hearings 
under §§ 300.521-300.526 must— 

(1) Meet the requirements of 
§ 300.509, except that a State may 
provide that the time periods identified 
in §§ 300.509(a)(3) and § 300.509(b) for 
purposes of expedited due process 
hearings under §§ 300.521-300.526 are 
not less than two business days; and 

(2) Be conducted by a due process 
hearing officer who satisfies the 
requirements of § 300.508. 

(d)(1) Each State shall establish a 
timeline for expedited due process 
hearings that results in a written 
decision being mailed to the parties 
within 45 days of the public agency’s 
receipt of the request for the hearing, 
without exceptions or extensions. 

(2) The timeline established under 
paragraph (b)(1) of this section must be 
the same for hearings requested by 
parents or public agencies. 

(c) A State may establish different 
procedural rules for expedited hearings 
under §§ 300.521-300.526 than it has 
established for due process hearings 
under § 300.507. 

(d) The decisions on expedited due 
process hearings are appealable 
consistent with § 300.510. 

(Authority: 20 U.S.C. 1415(k)(2). (6). (7)) 

§ 300.529 Referral to and action by law 
enforcement and judicial authorities. 

(a) Nothing in this part prohibits an 
agency fi:om reporting a crime 
committed by a child with a disability 
to appropriate authorities or to prevent 
State law enforcement and judicial 
authorities from exercising their 
responsibilities with regard to the 
application of Federal and State law to 
crimes committed by a child with a 
disability. 

(b) (1) An agency reporting a crime 
committed by a child with a disability 
shall ensure that copies of the special 
education and disciplinary records of 
the child are transmitted for 
consideration by the appropriate 
authorities to whom it reports the crime. 

(2) An agency reporting a crime under 
this section may transmit copies of the 
child’s special education and 
disciplinary records only to the extent 
that the transmission is permitted by the 
Family Educational Rights and Privacy 
Act. 

(Authority: 20 U.S.C. 1415(k)(9)) 

Procedures for Evaluation and 
Determination of Eligibility 

§300.530 General. 
Each SEA shall ensure that each 

public agency establishes and 
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implements procedures that meet the 
requirements of §§ 300.531-300.536. 

(Authority: 20 U.S.C. 1414(b)(3): 1412(a)(7)) 

§ 300.531 Initial evaluation. 

Each public agency shall conduct a 
full and individual initial evaluation, in 
accordance with §§ 300.532 and 
300.533, before the initial provision of 
special education and related services to 
a child with a disability under Part B of 
the Act. 

(Authority: 20 U.S.C. 1414(a)(1)) 

§300.532 Evaiuation procedures. 

Each public agency shall ensure, at a 
minimum, that the following 
requirements are met: 

(aKl) Tests and other evaluation 
materials used to assess a child under 
Part B of the Act— 

(1) Are selected and administered so 
as not to be discriminatory on a racial 
or cultural basis; and 

(ii) Are provided and administered in 
the child’s native language or other 
mode of communication, unless it is 
clearly not feasible to do so; and 

(2) Materials cmd procedures used to 
assess a child with limited English 
proficiency are selected and 
administered to ensure that they 
measure the extent to which the child 
has a disability and needs special 
education, rather than measuring the 
child’s English language skills. 

(b) A variety of assessment tools and 
strategies are used to gather relevant 
functional and developmental 
information about the child, including 
information provided by the parent, and 
information related to enabling the child 
to be involved in and progress in the 
general curriculmn (or for a preschool 
child, to participate in appropriate 
activities), that may assist in 
determining— 

(1) Whether the child is a child with 
a disability under § 300.7; and 

(2) The content of the child’s lEP. 
(c) (1) Any standardized tests that are 

given to a child— 
(1) Have been validated for the 

specific pm-pose for which they are 
used; and 

(ii) Are administered by trained and 
knowledgeable personnel in accordance 
with any instructions provided by the 
producer of the tests. 

(2) If an assessment is not conducted 
under standard conditions, a 
description of the extent to which it 
varied from standard conditions (e.g., 
the qualifications of the person 
administering the test, or the method of 
test administration) must be included in 
the evaluation report. 

(d) Tests and other evaluation 
materials include those tailored to 

assess specific areas of educational need 
and not merely those that are designed 
to provide a single general intelligence 
quotient. 

(e) Tests are selected and 
administered so as best to ensure that if 
a test is administered to a child with 
impaired sensory, manual, or speaking 
skills, the test results accvuately reflect 
the child’s aptitude or achievement 
level or whatever other factors the test 
purports to measure, rather than 
reflecting the child’s impaired sensory, 
manual, or speaking skills (unless those 
skills are the factors that the test 
puroorts to measure). 

(f) No single procedure is used as the 
sole criterion for determining whether a 
child is a child with a disability and for 
determining an appropriate educational 
program for the child. 

(g) The child is assessed in all areas 
related to the suspected disability, 
including, if appropriate, health, vision, 
hearing, social and emotional status, 
general intelligence, academic 
performance, communicative status, and 
motor abilities. 

(h) In evaluating each child with a 
disability under §§ 300.531-300.536, the 
evaluation is sufficiently comprehensive 
to identify all of the child’s special 
education and related services needs, 
whether or not commonly linked to the 
disability category in which the child 
has been classified. 

(i) The public agency uses technically 
sound instruments that may assess the 
relative contribution of cognitive and 
behavioral factors, in addition to 
physical or developmental factors. 

(j) The public agency uses assessment 
tools and strategies that provide relevant 
information that directly assists persons 
in determining the educational needs of 
the child. 

(Authority: 20 U.S.C. 1412(a)(6)(B), 
1414(b)(2) and (3)) 

§ 300.533 Determination of needed 
evaiuation data. 

(a) Review of existing evaluation data. 
As part of an initial evaluation (if 
appropriate) and as part of any 
reevaluation under Part B of the Act, a 
group that includes the individuals 
described in § 300.344, and other 
qualified professionals, as appropriate, 
shall— 

(1) Review existing evaluation data on 
the child, including— 

(1) Evaluations and information 
provided by the parents of the child; 

(ii) Ciurent classroom-based 
assessments and observations; and 

(iii) Observations by teachers and 
related services providers; and 

(2) On the basis of that review, and 
input from the child’s parents, identify 

what additional data, if any, are needed 
to determine— 

(i) Whether the child has a particular 
category of disability, as described in 
§ 300.7, or, in case of a reevaluation of 
a child, whether the child continues to 
have such a disability; 

(ii) The present levels of performance 
and educational needs of the child; 

(iii) Whether the child needs special 
education and related services, or in the 
case of a reevaluation of a child, 
whether the child continues to need 
special education and related services; 
and 

(iv) Whether any additions or 
modifications to the special education 
and related services are needed to 
enable the child to meet the measurable 
annual goals set out in the lEP of the 
child and to participate, as appropriate, 
in the general curriculum. 

(b) Conduct of review. The group 
described in paragraph (a) of this 
section may conduct its review without 
a meeting. 

(c) Need for additional data. The 
public agency shall administer tests emd 
other evaluation materials as may be 
needed to produce the data identified 
vmder paragraph (a) of this section. 

(d) Requirements if additional data 
are not needed. (1) If the determination 
under paragraph (a) of this section is 
that no additional data cure needed to 
determine whether the child continues 
to be a child with a disability, the public 
agency shall notify the child’s parents— 

(1) Of that determination and the 
reasons for it; and 

(ii) Of the right of the parents to 
request an assessment to determine 
whether, for purposes of services under 
this part, the child continues to be a 
child with a disability. 

(2) The public agency is not required 
to conduct the assessment described in 
paragraph (d)(l)(ii) of this section unless 
requested to do so by the child’s 
parents. 

(Authority: 20 U.S.C. 1414(c)(1), (2) and (4)) 

§ 300.534 Determination of eiigibility 

(a) Upon completing the 
administration of tests and other 
evaluation materials— 

(1) A group of qualified professionals 
and the parent of the child must 
determine whether the child is a child 
with a disability, as defined in § 300.7; 
and 

(2) The public agency must provide a 
copy of the evaluation report and the 
documentation of determination of . 
eligibility to the parent. 

(b) A child may not be determined to 
be eligible under this part if— 

(1) The determinant factor for that 
eligibility determination is— 
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(1) Lack of instruction in reading or 
math; or 

(ii) Limited English proficiency: and 
(2) The child does not otherwise meet 

the eligibility criteria under § 300.7(a). 
(c)(1) A public agency must evaluate 

a child widi a disability in accordance 
with §§ 300.532 and 300.533 before 
determining that the child is no longer 
a child with a disability. 

(2) The evaluation described in 
paragraph (c)(1) of this section is not 
required before the termination of a 
student’s eligibility under Part B of the 
Act due to graduation with a regular 
high school diploma, or exceeding the 
age eligibility for FAPE under State law. 

(Authority: 20 U.S.C. 1414(b)(4) and (5), 
(c)(5)) 

§ 300.535 Procedures for determining 
eligibiiity and placement. 

(a) In interpreting evaluation data for 
the purpose of determining if a child is 
a child with a disability under § 300.7, 
and the educational needs of the child, 
each public agency shall— 

(1) Draw upon information from a 
variety of sources, including aptitude 
and achievement tests, parent input, 
teacher recommendations, physical 
condition, social or cultural 
background, and adaptive behavior; and 

(2) Ensure that information obtained 
from all of these sources is documented 
and carefully considered. 

(b) If a determination is made that a 
child has a disability and needs special 
education and related services, an lEP 
must be developed for the child in 
accordance with §§ 300.340-300.350. 

(Authority: 20 U.S.C. 1412(a)(6), 1414(b)(4)) 

§ 300.536 Reevaluation. 

Each public agency shall ensure— 
(a) That the lEP of each child with a 

disability is reviewed in accordance 
with §§ 300.340-300.350; and 

(b) That a reevaluation of each child, 
in accordemce with §§ 300.532-300.535, 
is conducted if conditions warrant a 
reevaluation, or if the child’s parent or 
teacher requests a reevaluation, but at 
least once every three years. 

(Authority: 20 U.S.C. 1414(a)(2)) 

Additional Procedures for Evaluating 
Children With Specific Learning 
Disabilities 

§300.540 Additional team members. 

The determination of whether a child 
suspected of having a specific learning 
disability is a child with a disability as 
defined in § 300.7, must be made by the 
child’s parents and a team of qualified 
professionals which must include— 

(a)(1) The child’s regular teacher; or 
(2) If the child does not have a regular 

teacher, a regular classroom teacher 

qualified to teach a child of his or her 
age; or 

'(3) For a child of less than school age, 
an individual qualified by the SEA to 
teach a child of his or her age; and 

(b) At least one person qualified to 
conduct individu^ diagnostic 
examinations of children, such as a 
school psychologist, speech-language 
pathologist, or remedial reading teacher. 

(Authority: Sec. 5(b), Pub. L. 94-142) 

§ 300.541 Criteria for determining the 
existence of a specific teaming disabiiity. 

(a) A team may determine that a child 
has a specific learning disability if— 

(1) The child does not achieve 
commensmate with his or her age and 
ability levels in one or more of the areas 
listed in paragraph (a)(2) of this section, 
if provided with learning experiences 
appropriate for the child’s age and 
ability levels; and 

(2) The team finds that a child has a 
severe discrepancy between 
achievement and intellectual ability in 
one or more of the following areas: 

(i) Oral expression. 
(ii) Listening comprehension. 
(iii) Written expression. 
(iv) Basic reading skill. 
(v) Reading comprehension. 
(vi) Mathematics calculation. 
(vii) Mathematics reasoning. 
(b) The team may not identify a child 

as having a specific learning disability 
if the severe discrepancy between 
ability and achievement is primarily the 
result of— 

(1) A visual, hearing, or motor 
impairment; 

(2) Mental retardation: 
(3) Emotional disturbance; or 
(4) Environmental, cultural or 

economic disadvantage. 

(Authority: Sec. 5(b), Pub. L. 94-142) 

§ 300.542 Observation. 

(a) At least one team member other 
than the child’s regular teacher shall 
observe the child’s academic 
performance in the regular classroom 
setting. 

(b) In the case of a child of less than 
school age or out of school, a team 
member shall observe the child in an 
environment appropriate for a child of 
that age. 

(Authority: Sec. 5(b), Pub. L. 94-142) 

§ 300.543 Written report. 

(a) For a child suspected of having a 
specific learning disability, the 
documentation of the team’s 
determination of eligibility, as required 
by § 300.534(a)(2), must include a 
statement of— 

(1) Whether the child has a sp ecific 
learning disability; 

(2) The basis for making the 
determination; 

(3) The relevant behavior noted 
during the observation of the child; 

(4) The relationship of that behavior 
to the child’s academic functioning; 

(5) The educationally relevant 
medical findings, if any; 

(6) Whether there is a severe 
discrepancy between achievement and 
ability that is not correctable without 
special education and related services; 
and 

(7) The determination of the team 
concerning the effects of environmental, 
cultural, or economic disadvantage. 

(b) Each team member shall certify in 
writing whether the report reflects his or 
her conclusion. If it does not reflect his 
or her conclusion, the team member 
must submit a separate statement 
presenting his or her conclusions. 

(Authority: Sec. 5(b), Pub. L. 94-142) 

Least Restrictive Environment (LRE) 

§ 300.550 General LRE requirements. 

(a) Except as provided in § 300.311(b) 
and (c), a State shall demonstrate to the 
satisfaction of the Secretary that the 
State has in effect policies and 
procedures to ensure that it meets the 
requirements of §§ 300.550-300.556. 

(b) Each public agency shall ensure— 
(1) That to the maximum extent 

appropriate, children with disabilities, 
including children in public or private 
institutions or other care facilities, are 
educated with children who are 
nondisabled; and 

(2) That special classes, separate 
schooling or other removal of children 
with disabilities from the regular 
educational environment occurs only if 
the natmre or severity of the disability is 
such that education in regular classes 
with the use of supplementary aids and 
services cannot be achieved 
satisfactorily. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.551 Continuum of alternative 
placements. 

(a) Each public agency shall ensmre 
that a continuum of alternative 
placements is available to meet the 
needs of children with disabilities for 
special education and related services. 

(b) The continuum required in 
paragraph (a) of this section must— 

(1) Include the alternative placements 
listed in the definition of special 
education under § 300.26 (instruction in 
regular classes, special classes, special 
schools, home instruction, and 
instruction in hospitals and 
institutions); and 

(2) Make provision for supplementary 
services (such as resource room or 
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itinerant instruction) to be provided in 
conjunction with regular class 
placement. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.552 Placements. 

In detennining the educational 
placement of a child with a disability, 
including a preschool child with a 
disability, each public agency shall 
ensure that— 

(a) The placement decision— 
(1) Is made by a group of persons, 

including the parents, and other persons 
knowledgeable about the child, the 
meaning of the evaluation data, and the 
placement options; and 

(2) Is made in conformity with the 
LRE provisions of this subpart, 
including §§ 300.550-300.554; 

(b) The child’s placement— 
(1) Is determined at least annually; 
(2) Is based on the child’s lEP; and 
(3) Is as close as possible to the child’s 

home; 
(c) Unless tlie lEP of a child with a 

disability requires some other 
arrangement, the child is educated in 
the school that he or she would attend 
if nondisabled; 

(d) In selecting the LRE, consideration 
is given to any potential harmful effect 
on the child or on the quality of services 
that he or she needs; and 

(e) A child with a disability is not 
removed from education in age- 
appropriate regular classrooms solely 
because of nettded modifications in ^e 
general curriculum. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§300.553 Nonacademic settings. 

In providing or arranging for the 
provision of nonacademic and 
extracurricular services and activities, 
including meals, recess periods, and the 
services and activities set forth in 
§ 300.306, each public agency shall 
ensure that each child with a disability 
participates with nondisabled children 
in those services and activities to the 
maximum extent appropriate to the 
needs of that child. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.554 Children in public or private 
institutions. 

Except as provided in § 300.600(d), an 
SEA must ensure that § 300.550 is 
effectively implemented, including, if 
necessary, making arrangements with 
public and private institutions (such as 
a memorandum of agreement or special 
implementation procedures). 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.555 Technical assistance and 
training activities. 

Each SEA shall carry out activities to 
ensure that teachers and administrators 
in all public agencies— 

(a) Are fully informed about their 
responsibilities for implementing 
§ 300.550; and 

(b) Are provided with technical 
assistance and training necessary to 
assist them in this effort. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§300.556 Monitoring activities. 

(a) The SEA shall carry out activities 
to ensure that § 300.550 is implemented 
by each public agency. 

(b) If there is evidence that a public 
agency makes placements that are 
inconsistent with § 300.550, the SEA 
shall— 

(1) Review the public agency’s 
justification for its actions; and 

(2) Assist in planning and 
implementing any necessary corrective 
action. 

(Authority: 20 U.S.C. 1412(a)(5)) 

Confidentiality of Information 

§300.560 Definitions. 

As used in §§ 300.560-300.577— 
(a) Destruction means physical 

destruction or removal of personal 
identifiers from information so that the 
information is no longer personally 
identifiable. 

(b) Education records means the type 
of records covered under the definition 
of “education records” in 34 CFR part 
99 (the regulations implementing the 
Family Educational Rights and Privacy 
Act of 1974). 

(c) Participating agency means any 
agency or institution that collects, 
maintains, or uses personally 
identifiable information, or from which 
information is obtained, under Part B of 
the Act. 

(Authority: 20 U.S.C. 1221e-3,1412(a)(8), 
1417(c)) 

§ 300.561 Notice to parents. 

(a) The SEA shall give notice that is 
adequate to fully inform parents about 
the requirements of § 300.127, 
including— 

(1) A description of the extent that the 
notice is given in the native languages 
of the various population groups in the 
State; 

(2) A description of the children on 
whom personally identifiable 
information is maintained, the types of 
information sought, the methods the 
State intends to use in gathering the 
information (including the sources from 
whom information is gathered), and the 
uses to be made of the information; 

(3) A summary of the policies and 
procedures that participating agencies 
must follow regarding storage, 
disclosure to third parties, retention, 
and destruction of personally 
identifiable information; and 

(4) A description of all of the rights of 
parents and children regarding this 
information, including the rights under 
the Family Educational Rights and 
Privacy Act of 1974 and implementing 
regulations in 34 CFR part 99. 

(b) Before any major identification, 
location, or evaluation activity, the 
notice must be published or announced 
in newspapers or other media, or both, 
with circulation adequate to notify 
parents throughout the State of the 
activity. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§300.562 Access rights. 

(a) Each participating agency shall 
permit parents to inspect and review 
any education records relating to their 
children that are collected, maintained, 
or used by the agency under this part. 
The agency shall comply with a request 
without tmnecessary delay and before 
any meeting regarding an lEP, or any 
hearing pursuant to §§ 300.507 and 
300.521-300.528, and in no case more 
than 45 days after the request has been 
made. 

(b) The right to inspect and review 
education records under this section 
includes— 

(1) The right to a response from the 
participating agency to reasonable 
requests for explanations and 
interpretations of the records; 

(2) The right to request that the 
agency provide copies of the records 
containing the information if failure to 
provide those copies would effectively 
prevent the parmit from exercising the 
right to inspect and review the records; 
and 

(3) The right to have a representative 
of the parent inspect and review the 
records. 

(c) An agency may presume that the 
parent has authority to inspect and 
review records relating to his or her 
child unless the agency has been 
advised that the parent does not have 
the authority under applicable State law 
governing such matters as guardianship, 
separation, and divorce. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.563 Record of access. 

Each participating agency shall keep a 
record of parties obtaining access to 
education records collected, 
maintained, or used under Part B of the 
Act (except access by parents and 
authorized employees of the 
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participating agency), including the 
name of the party, the date access was 
given, and the purpose for which the 
party is authorized to use the records. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.564 Records on more than one child. 

If any education record includes 
information on more than one child, the 
peuents of those children have the right 
to inspect and review only the 
information relating to their child or to 
be informed of that specific information. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.565 List of types and locations of 
information. 

Each participating agency shall 
provide parents on request a list of the 
types and locations of oducation records 
collected, maintained, or used by the 
agency. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.566 Fees. 

(a) Each participating agency may 
charge a fee for copies of records that 
are made for parents under this part if 
the fee does not effectively prevent the 
parents from exercising their right to 
inspect and review those records. 

(b) A participating agency may not 
charge a fee to search for or to retrieve 
information under this part. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.567 Amendment of records at 
parent’s request. 

(a) A parent who believes that 
information in the education records 
collected, maintained, or used under 
this part is inaccurate or misleading or 
violates the privacy or other rights of the 
child may request the participating 
agency that maintains the information to 
amend the information. 

(b) The agency shall decide whether 
to amend the information in accordance 
with the request within a reasonable 
period of time of receipt of the request. 

(c) If the agency decides to refuse to 
amend the information in accordance 
with the request, it shall inform the 
parent of the refusal and advise the 
parent of the right to a hearing under 
§ 300.568. 

(Authority: 20 U.S.C. 1412(a)(8): 1417(c)) 

§ 300.568 Opportunity for a hearing. 

The agency shall, on request, provide 
an opportunity for a hearing to 
challenge information in education 
records to ensure that it is not 
inaccurate, misleading, or otherwise in 
violation of the privacy or other rights 
of the child. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.569 Resuit of hearing. 

(a) If, as a result of the hearing, the 
agency decides that the information is 
inaccurate, misleading or otherwise in 
violation of the privacy or other rights 
of the child, it shall amend the 
information accordingly and so inform 
the parent in writing. 

(b) If, as a result of the hearing, the 
agency decides that the information is 
not inaccurate, misleading, or otherwise 
in violation of the privacy or other 
rights of the child, it shall inform the 
parent of the right to place in the 
records it maintains on the child a 
statement commenting on the 
information or setting forth any reasons 
for disagreeing with the decision of the 
agency. 

(c) Any explanation placed in the 
records of the child under this section 
must— 

(1) Be maintained by the agency as 
part of the records of the child as long 
as the record or contested portion is 
maintained by the agency; and 

(2) If the records of the child or the 
contested portion is disclosed by the 
agency to any party, the explanation 
must also be disclosed to the peuty. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.570 Hearing procedures. 

A hearing held under § 300.568 must 
be conducted according to the 
procedures imder 34 CFR 99.22. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.571 Consent. 

(a) Except as to disclosures addressed 
in § 300.529(b) for which parental 
consent is not required by Part 99, 
parental consent must be obtained 
before personally identifiable 
information is— 

(1) Disclosed to euiyone other than 
ofiicials of participating agencies 
collecting or using the information 
under this part, subject to paragraph (b) 
of this section; or 

(2) Used for any purpose other than 
meeting a requirement of this part. 

(b) An educational agency or 
institution subject to 34 CFR part 99 
may not release information from 
education records to participating 
agencies without parental consent 
unless authorized to do so under part 
99. 

(c) The SEA shall provide policies 
and procedures that are used in the 
event that a parent refuses to provide 
consent under this section. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.572 Safeguards. 

(a) Each participating agency shall 
protect the confidentiality of personally 

identifiable information at collection, 
storage, disclosure, and destruction 
st^es. 

(b) One official at each participating 
agency shall assume responsibility for 
ensuring the confidentiality of any 
personally identifiable information. 

(c) All persons collecting or using 
personally identifiable information must 
receive training or instruction regarding 
the State’s policies and procedures 
under § 300.127 and 34 CFR part 99. 

(d) Each participating agency shall 
maintain, for public inspection, a 
current listing of the names and 
positions of those employees within the 
agency who may have access to 
personally identifiable information. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§300.573 Destruction of information. 

(a) The public agency shall inform 
parents when personally identifiable 
information collected, maintained, or 
used under this part is no longer needed 
to provide educational services to the 
child. 

(b) The information must be destroyed 
at the request of the parents. However, 
a permanent record of a student’s name, 
address, and phone number, his or her 
grades, attendance record, classes 
attended, grade level completed, and 
year completed may be maintained 
without time limitation. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§300.574 Children’s rights. 

(a) The SEA shall provide policies 
and procedures regarding the extent to 
which children are afforded rights of 
privacy similar to those afforded to 
parents, taking into consideration the 
age of the child and type or severity of 
disability. 

(b) Under the regulations for the 
Family Educational Rights and Privacy 
Act of 1974 (34 CFR 99.5(a)), the rights 
of parents regarding education records 
are transferred to the student at age 18. 

(c) If the rights accorded to parents 
under Part B of the Act are transferred 
to a student who reaches the age of 
majority, consistent with § 300.517, the 
rights regarding educational records in 
§§ 300.562-300.573 must also be 
transferred to the student. However, the 
public agency must provide any notice 
required under section 615 of the Act to 
the student and the parents. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§300.575 Enforcement. 

The SEA shall provide the policies 
and procedures, including sanctions, 
that the State uses to ensure that its 
policies and procedures are followed 
and that the requirements of the Act and 
the regulations in this part are met. 
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(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§300.576 Disciplinary information. 

(a) The State may require that a public 
agency include in the records of a child 
with a disability a statement of any 
current or previous disciplinary action 
that has been taken against the child 
and transmit the statement to the same 
extent that the disciplinary information 
is included in, and transmitted with, the 
student records of nondisabled children. 

(b) The statement may include a 
description of any behavior engaged in 
by the child that required disciplinary 
action, a description of the disciplinary 
action taken, and any other information 
that is relevant to the safety of the child 
and other individuals involved with the 
child. 

(c) If the State adopts such a policy, 
and the child transfers from one school 
to another, the transmission of any of 
the child’s records must include both 
the child’s ciurent individualized 
education program emd any statement of 
current or previous disciplinary action 
that has been taken against the child. 

(Authority: 20 U.S.C. 1413(j)) 

§ 300.577 Department use of personally 
identifiable information. 

If the Department or its authorized 
representatives collect any personally 
identihahle information regarding 
children with disabilities that is not 
subject to 5 U.S.C. 552a (the Privacy Act 
of 1974), the Secretary applies the 
requirements of 5 U.S.C. 552a (b)(1)—(2), 
(4H11): (c): (d); (e)(1), (2), (3)(A), (B), 
and (D), (5)-(10); (h); (m); and (n); and 
the regulations implementing those 
provisions in 34 CFR part 5b. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

Department Procedures 

§300.580 Determination by the Secretary 
that a State is eligible. 

If the Secretary determines that a 
State is eligible to receive a grant under 
Part B of the Act, the Secretary notifies 
the State of that determination. 

(Authority: 20 U.S.C. 1412(d)) 

§300.581 Notice and hearing before 
determining that a State is not eligible. 

(a) General. (1) The Secretary does not 
make a final determination that a State 
is not eligible to receive a grant imder 
Part B of the Act until providing the 
State— 

(1) With reasonable notice; and 
(ii) With an opportunity for a hearing. 
(2) In implementing paragraph 

(a)(l)(i) of this section, the Secretary 
sends a written notice to the SEA hy 
certified mail with return receipt 
requested. 

(b) Content of notice. In the written 
notice described in paragraph (a)(2) of 
this section, the Secretary— 

(1) States the basis on which the 
Secretary proposes to make a final 
determination that the State is not 
eligible; 

(2) May describe possible options for 
resolving the issues; 

(3) Advises the SEA that it may 
request a hearing and that the request 
for a hearing must be made not later 
than 30 days after it receives the notice 
of the proposed final determination that 
the State is not eligible; and 

(4) Provides information about the 
procedures followed for a hearing. 

(Authority: 20 U.S.C. (1412(d)(2)) 

§ 300.582 Hearing official or panel. 

(a) If the SEA requests a hearing, the 
Secretary designates one or more 
individuals, either from the Department 
or elsewhere, not responsible for or 
connected with the administration of 
this program, to conduct a hearing. 

(b) If more than one individual is 
designated, the Secretary designates one 
of those individuals as the Chief 
Hearing Official of the Hearing Panel. If 
one individual is designated, that 
individual is the Hearing Official. 

(Authority: 20 U.S.C. (1412(d)(2)) 

§300.583 Hearing procedures. 

(a) As used in §§ 300.581-300.586 the 
term party or parties means the 
following: 

(1) An SEA that requests a hearing 
regarding the proposed disapproval of 
the State’s eligibility under this part. 

(2) The Department official who 
administers tiie program of financial 
assistance under this part. 

(3) A person, group or agency with an 
interest in and having relevant 
information about the case that has 
applied for and been granted leave to 
intervene by the Hearing Official or 
Panel. 

(b) Within 15 days cifter receiving a 
request for a hearing, the Secretary 
designates a Hearing Official or Panel 
and notifies the parties. 

(c) The Hearing Official or Panel may 
regulate the course of proceedings and 
the conduct of the parties dming the 
proceedings. The Hearing Official or 
Panel takes all steps necessary to 
conduct a fair and impartial proceeding, 
to avoid delay, and to maintain order, 
including the following: 

(1) The Hearing Official or Panel may 
hold conferences or other types of 
appropriate proceedings to clarify, 
simplify, or define the issues or to 
consider other matters that may aid in 
the disposition of the case. 

(2) The Hearing Official or Panel may 
schedule a prehearing conference of the 
Hearing Official or Panel and parties. 

(3) Any party may request the Hearing 
Official or Panel to schedule a 
prehearing or other conference. The 
Hearing Official or Panel decides 
whether a conference is necessary and 
notifies all parties. 

(4) At a prehearing or other 
conference, the Hearing Official or Panel 
and the parties may consider subjects 
such as— 

(i) Narrowing and clarifying issues; 
(ii) Assisting the parties in reaching 

agreements and stipulations; 
(iii) Clarifying the positions of the 

parties; 
(iv) Determining whether an 

evidentiary hearing or oral argument 
should be held; and 

(v) Setting dates for— 
(A) The exchange of written 

documents; 
(B) The receipt of comments from the 

parties on the need for oral argument or 
evidentiary hearing; 

(C) Further proceedings before the 
Hearing Official or Panel (including an 
evidentiary hearing or oral argument, if 
either is scheduled); 

(D) Requesting the names of witnesses 
each party wishes to present at an 
evidentiary hearing and estimation of 
time for each presentation; or 

(E) Completion of the review and the 
initial decision of the Hearing Official or 
Panel. 

(5) A prehearing or other conference 
held under paragraph (b)(4) of this 
section may be conducted by telephone 
conference call. 

(6) At a prehearing or other 
conference, the parties shall be prepared 
to discuss the subjects listed in 
peiragraph (b)(4) of this section. 

(7) Following a prehearing or other 
conference the Hearing Official or Panel 
may issue a written statement 
describing the issues raised, the action 
taken, and the stipulations and 
agreements reached by the parties. 

(d) The Hearing Official or Panel may 
require parties to state their positions 
and to provide all or part of the 
evidence in writing. 

(e) The Hearing Official or Panel may 
require parties to present testimnny 
through affidavits and to conduct cross- 
examination through interrogatories. 

(f) The Hearing Official or Panel may 
direct the parties to exchange relevant 
documents or information and lists of 
witnesses, and to send copies to the 
Hearing Official or Panel. 

(g) The Hearing Official or Panel may 
receive, rule on, exclude, or limit 
evidence at any stage of the 
proceedings. 
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(h) The Hearing Official or Panel may 
rule on motions and other issues at any 
stage of the proceedings. 

(i) The Hearing Official or Panel may 
examine witnesses. 

(j) The Heeiring Official or Panel may 
set reasonable time limits for 
submission of written documents. 

(k) The Hearing Official or Panel may 
refuse to consider documents or other 
submissions if they are not submitted in 
a timely manner unless good cause is 
shown. 

(l) The Hearing Official or Panel may 
interpret applicable statutes and 
regulations but may not waive them or 
rule on their validity. 

(m) (l) The parties shall present their 
positions through briefs and the 
submission of other documents and may 
request an oral argument or evidentiary 
hearing. The Hearing Official or Panel 
shall determine whether an oral 
argument or an evidentiary hearing is 
needed to clarify the positions of the 
parties. 

(2) The Hearing Official or Panel gives 
each party an opportunity to be 
represented by counsel. 

(n) If the Hearing Official or Panel 
determines that an evidentiary hearing 
would materially assist the resolution of 
the matter, the Hearing Official or Panel 
gives each party, in addition to the 
opportunity to be represented by 
counse— 

(1) An opportvmity to present 
witnesses on the party’s behalf; and 

(2) An opportunity to cross-examine 
witnesses either orally or with written 
questions. 

(o) The Hearing Official or Panel 
accepts any evidence that it finds is 
relevant and material to the proceedings 
and is not imduly repetitious. 

(p) (l) The Hearing Official or Panel— 
(1) Arranges for the preparation of a 

transcript of each hearing; 
(ii) Retains the original transcript as 

part of the record of the hearing; and 
(iii) Provides one copy of the 

transcript to each party. 
(2) Additional copies of the transcript 

are available on request and with 
payment of the reproduction fee. 

(q) Each party shall file with the 
Hearing Official or Panel all written 
motions, briefs, and other dociunents 
and shall at the same time provide a 
copy to the other parties to the 
proceedings. 

(Authority: 20 U.S.C. (1412(d)(2)) 

§ 300.584 Initial decision; final decision. 

(a) The Hearing Official or Panel 
prepares an initial written decision that 
adchesses each of the points in the 
notice sent by the Secretary to the SEA 
under §300.581. 

(b) The initial decision of a Panel is 
made by a majority of Panel members. 

(c) The Hearing Official or Panel mails 
by certified mail with return receipt 
requested a copy of the initial decision 
to each party (or to the peirty’s counsel) 
and to the Secretary, with a notice 
stating that each party has an 
opportunity to submit written 
comments regarding the decision to the 
Secretary. 

(d) Each party may file comments and 
recommendations on the initial decision 
with the Hearing Official or Panel 
within 15 days of the date the party 
receives the Panel’s decision. 

(e) The Hearing Official or Panel 
sends a copy of a party’s initial 
comments and recommendations to the 
other parties by certified mail with 
return receipt requested. Each party may 
file responsive comments and 
recommendations with the Hearing 
Official or Panel within seven days of 
the date the party receives the initial 
comments and recommendations. 

(f) The Hearing Official or Panel 
forwards the parties’ initial and 
responsive comments on the initial 
decision to the Secretary who reviews 
the initial decision and issues a final 
decision. 

(g) The initial decision of the Hearing 
Official or Panel becomes the final 
decision of the Secretary unless, within 
25 days after the end of the time for 
receipt of written comments, the 
Secretary informs the Hearing Official or 
Panel and the parties to a hearing in 
writing that the decision is being further 
reviewed for possible modification. 

(h) The Secretary may reject or modify 
the initial decision of the Hearing 
Official or Panel if the Secretary finds 
that it is clearly erroneous. 

(i) The Secretary conducts the review 
bcised on the initial decision, the written 
record, the Hearing Official’s or Panel’s 
proceedings, and written comments. 
The Secretary may remand the matter 
for further proceedings. 

(j) The Secretary issues the final 
decision within 30 days after notifying 
the Hearing Official or Panel that the 
initial decision is being further 
reviewed. 

(Authority: 20 U.S.C. (1412(d)(2)) 

§300.585 Filing requirements. 

(a) Any written submission under 
§§ 300.581-300.585 must be filed by 
hand-delivery, by mail, or by facsimile 
transmission. The Secretary discourages 
the use of facsimile transmission for 
documents longer than five pages. 

(b) The filing date under paragraph (a) 
of this section is the date the doc ument 
is— 

(1) Hand-delivered; 

(2) Mailed; or (3) Sent by facsimile 
transmission. 

(c) A party filing by facsimile 
transmission is responsible for 
confirming that a complete and legible 
copy of the document was received by 
the Department. 

(d) If a document is filed by facsimile 
transmission, the Secretary, ffie Hearing 
Official, or the Panel, as applicable, may 
require the filing of a follow-up hard 
copy by hand-delivery or by mail within 
a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(Authority: 20 U.S.C. 1413(c)) 

§300.586 Judicial review. 

If a State is dissatisfied with the 
Secretary’s final action with respect to 
the eligibility of the State under section 
612 of the Act, the State may, not later 
than 60 days after notice of that action, 
file with the United States Court of 
Appeals for the circuit in which that 
State is located a petition for review of 
that action. A copy of the petition must 
be forthwith transmitted by the clerk of 
the court to the Secretary. The Secretary 
then files in the court the record of the 
proceedings upon which the Secretary’s 
action was based, as provided in section 
2112 of title 28, United States Code. 

(Authority: 20 U.S.C. 1416(b)) 

§ 300.587 Enforcement. 

(a) General. The Secretary initiates an 
action described in paragraph (b) of this 
section if the Secretary finds— 

(1) That there has been a failure by the 
State to comply substantially with any 
provision of Part B of the Act, this part, 
or 34 CFR part 301; or 

(2) That there is a failure to comply 
with any condition of an LEA’s or SEA’s 
eligibility under Part B of the Act, this 
part or 34 CFR part 301, including the 
terms of any agreement to achieve 
compliance with Part B of the Act, this 
part, or Part 301 within the timelines 
specified in the agreement. 

(b) Types of action. The Secretary, 
after notifying the SEA (and emy LEA or 
State agency affected by a failure 
described in paragraph (a)(2) of this 
section)— 

(1) Withholds in whole or in part any 
further payments to the State under Part 
B of the Act; 

(2) Refers the matter to the 
Department of Justice for enforcement; 
or 

(3) Takes any other enforcement 
action authorized by law. 

(c) Nature of withholding. (1) If the 
Secretary determines that it is 
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appropriate to withhold further 
payments under paragraph (b)(1) of this 
section, the Secretary may determine 
that the withholding will be limited to 
programs or projects, or portions 
thereof, affected by the failure, or that 
the SEA shall not make further 
payments under Part B of the Act to 
specified LEA or State agencies affected 
by the failure. 

(2) Until the Secretary is satisfied that 
there is no longer any failure to comply 
with the provisions of Part B of the Act, 
this part, or 34 CFR part 301, as 
specified in paragraph (a) of this 
section, payments to the State under 
Part B of the Act are withheld in whole 
or in peut, or payments by the SEA 
under Part B of the Act are limited to 
local educational agencies and State 
agencies whose actions did not cause or 
were not involved in the failure, as the 
case may be. 

(3) Any SEA, LEA, or othdr State 
agency that has received notice under 
paragraph (a) of this section shall, by 
means of a public notice, take such 
measrires as may be necessary to bring 
the pendency of an action pursuant to 
this subsection to the attention of the 
public within the jurisdiction: of that 
agency. 

(4) Before withholding under 
paragraph (b)(1) of this section, the 
Secretary provides notice and a hearing 
pursuant to the procedures in 
§§ 300.581-300.586. 

(d) Referral for appropriate 
enforcement (1) Before the Secretary 
makes a referral under paragraph (b)(2) 
of this section for enforcement, or takes 
any other enforcement action authorized 
by law under paragraph (b)(3), the 
Secretary provides the State— 

(1) With reasonable notice; and 
(ii) With an opportunity for a hearing. 
(2) The hearing described in 

paragraph (d)(l)(ii) of this section 
consists of an opportunity to meet with 
the Assistant Secretary for the Office of 
Special Education and Rehabilitative 
Services to demonstrate why the 
Department should not make a referral 
for enforcement. 

(e) Divided State agency 
responsibility. For purposes of this part, 
if responsibility for ensuring that the 
requirements of this part axe met with 
respect to children with disabilities who 
are convicted as adults imder State law 
and inccircerated in adult prisons is 
assigned to a public agency other than 
the SEA pursuant to § 300.600(d), and if 
the Secretary finds that the failme to 
comply substantially with the 
provisions of Part B of the Act or this 
part are related to a failure by the public 
agency, the Secretary takes one of the 
enforcement actions described in 

paragraph (b) of this section to ensure 
compliance with Part B of the Act and 
this part, except— 

(1) Any reduction or withholding of 
payments to the State under paragraph 
(b)(1) of this section is proportionate to 
the total funds allotted under section 
611 of the Act to the State as the number 
of eligible children with disabilities in 
adult prisons under the supervision of 
the other public agency is proportionate 
to the number of eligible individuals 
with disabilities in the State under the 
supervision of the State educational 
agency; and 

(2) Any withholding of funds under 
paragraph (e)(1) of this section is limited 
to the specific agency responsible for 
the failure to comply with Part B of the 
Act or this part. 

(Authority: 20 U.S.C. 1416) 

§§300.586 [Reserved] 

§ 300.589 Waiver of requirement regarding 
supplementing and not supplanting with 
Part B funds. 

(a) Except as provided under 
§§ 300.232-300.235, funds paid to a 
State under Part B of the Act must be 
used to supplement and increase the 
level of Federal, State, and local funds 
(including funds that are not under the 
direct control of SEAs or LEAs) 
expended for special education and 
related services provided to children 
with disabilities under Part B of the Act 
and in no case to supplant those 
Federal, State, and local funds. A State 
may use funds it retains under § 300.602 
without regard to the prohibition on 
supplanting other funds (see § 300.372). 

(b) If a State provides clear and 
convincing evidence that all eligible 
children with disabilities throughout 
the State have FAPE available to them, 
the Secretary may waive for a period of 
one year in whole or in part the 
requirement under § 300.153 (regarding 
State-level nonsupplanting) if the 
Secretcuy concurs with the evidence 
provided by the State. 

(c) If a State wishes to request a 
waiver under this section, it must 
submit to the Secretary a written request 
that includes— 

(1) An assurance that FAPE is 
currently available, and will remain 
available throughout the period that a 
waiver would be in effect, to all eligible 
children with disabilities throughout 
the State, regardless of the public 
agency that is responsible for providing 
FAPE to them. The assurance must be 
signed by an official who has the 
authority to provide that assurance as it 
applies to all eligible children with 
disabilities in the State; 

(2) All evidence that the State wishes 
the Secretary to consider in determining 
whether all eligible children with 
disabilities have FAPE available to 
them, setting forth in detail— 

(i) The basis on which the State has 
concluded that FAPE is available to all 
eligible children in the State; and 

(ii) The procedures that the State will 
implement to ensure that FAPE remains 
available to all eligible children in the 
State, which must include— 

(A) The State’s procedures under 
§ 300.125 for ensuring that all eligible 
children are identified, located and 
evaluated; 

(B) The State’s procedures for 
monitoring public agencies to ensure 
that they comply with all requirements 
of this part, 

(C) The State’s complaint procedures 
under §§ 300.660-300.662; and 

(D) The State’s hearing procedures 
under §§ 300.507-300.511 and 300.520- 
300.528; 

(3) A simimary of all State and 
Federal monitoring reports, and State 
complaint decisions (see §§ 300.660- 
300.662) and hearing decisions (see 
§§300.507-300.511 and 300.520- 
300.528), issued within three years prior 
to the date of the State’s request for a 
waiver under this section, that includes 
any finding that FAPE has not been 
available to one or more eligible 
children, and evidence that FAPE is 
now available to all children addressed 
in those reports or decisions; and 

(4) Evidence that the State, in 
determining that FAPE is cnrrently 
available to all eligible children with 
disabilities in the State, has consulted 
with the State advisory panel under 
§ 300.650, the State’s parent training 
and information center or centers, Ae 
State’s protection and advocacy 
organization, and other organizations 
representing the interests of children 
with disabilities and their parents, and 
a .summary of the input of these 
organizations. 

(d) If the Secretary determines that the 
request and supporting evidence 
submitted by the State makes a prima 
facie showing that FAPE is, and will 
remain, available to all eligible children 
with disabilities in the State, the 
Secretcury, after notice to the public 
throughout the State, conducts a public 
hearing at which all interested persons 
and organizations may present evidence 
regarding the following issues: 

(1) Whether FAPE is currently 
available to all eligible children with 
disabilities in the State. 

(2) Whether the State will be able to 
ensme that FAPE remains available to 
all eligible children with disabilities in 
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the State if the Secretary provides the 
requested waiver. 

(e) Following the hearing, the 
Secretary, based on all submitted 
evidence, will provide a waiver, in 
whole or in part, for a period of one year 
if the Secretary finds that the State has 
provided clear and convincing evidence 
that FAPE is currently available to all 
eligible children with disabilities in the 
State, and the State will be able to 
ensure that FAPE remains available to 
all eligible children with disabilities in 
the State if the Secretary provides the 
requested waiver. 

(f) A State may receive a waiver of the 
requirement of section 612{a)(19KA) and 
§ 300.154(a) if it satisfies the 
requirements of paragraphs (b) through 
(e) of this section. 

(g) The Secretary may grant 
subsequent waivers for a period of one 
year each, if the Secretary determines 
that the State has provided clear and 
convincing evidence that all eligible 
children with disabilities throughout 
the State have, and will continue to 
have throughout the one-year period of 
the waiver, FAPE available to them. 

(Authority: 20 U.S.C. 1412(a)(18)(C), 
(19)(C)(ii) and (E)) 

Subpart F—State Administration 

General 

§ 300.600 Responsibility for all educational 
programs. 

(a) The SEA is responsible for 
ensuring— 

(1) That the requirements of this part 
are carried out; and 

(2) That each educational program for 
children with disabilities administered 
within the State, including each 
program administered by any other 
State or local agency— 

(i) Is under the general supervision of 
the persons responsible for educational 
programs for children with disabilities 
in the SEA; and 

(ii) Meets the education standards of 
the SEA (including the requirements of 
this part). 

(b) The State must comply with 
paragraph (a) of this section through 
State statute. State regulation, signed 
agreement between respective agency 
officials, or other documents. 

(c) Part B of the Act does not limit the 
responsibility of agencies other than 
educational agencies for providing or 
paying some or all of the costs of FAPE 
to children with disabilities in the State. 

(d) Notwithstanding paragraph (a) of 
this section, the Governor (or another 
individual pursuant to State law) may 
assign to any public agency in the State 
the responsibility of ensiuring that the 

requirements of Part B of the Act are 
met with respect to students with 
disabilities who are convicted as adults 
under State law and incarcerated in 
adult prisons. 

(Authority: 20 U.S.C. 1412(a)(ll)) 

§ 300.601 Relation of Part B to other 
Federal programs. 

Part B of the Act may not be 
construed to permit a State to reduce 
medical and other assistance available 
to children with disabilities, or to alter 
the eligibility of a child with a 
disability, under title V (Maternal and 
Child Health) or title XIX (Medicaid) of 
the Social Security Act, to receive 
services that are also part of FAPE. 

(Authority: 20 U.S.C. 1412(e)) 

§ 300.602 State-level activities. 

(a) Each State may retain not more 
than the amount described in paragraph 
(b) of this section for administration in 
accordance with §§ 300.620 and 300.621 
and other State-level activities in 
accordance with § 300.370. 

(b) For each fiscal year, the Secretary 
determines and reports to the SEA an 
amount that is 25 percent of the amoimt 
the State received under this section for 
fiscal year 1997, cumulatively adjusted 
by the Secretary for each succeeding 
fiscal year by the lesser of— 

(1) The percentage increase, if any, 
from the preceding fiscal year in the 
State’s allocation under section 611 of 
the Act; or 

(2) The rate of inflation, as measured 
by the percentage increase, if any, from 
the preceding fiscal year in the 
Consiuner Price Index For All Urbem 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor. 

(Authority: 20 U.S.C. 1411(f)(1)(A) and (B)) 

Use of Funds 

§ 300.620 Use of funds for State 
administration. 

(a) For the purpose of administering 
Part B of the Act, including section 619 
of the Act (including the coordination of 
activities under Part B of the Act with, 
and providing technical assistance to, 
other programs that provide services to 
children with disabilities)— 

(1) Each State may use not more than 
twenty percent of the maximum amount 
it may retain under § 300.602(a) for any 
fiscal year or $500,000 (adjusted by the 
cumulative rate of inflation since fiscal 
year 1998, as measured by the 
percentage increase, if any, in the 
Consumer Price Index For All Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor), whichever is greater; and 

(2) Each outlying area may use up to 
five percent of the amount it receives 
under this section for any fiscal year or 
$35,000, whichever is greater. 

(b) Funds described in paragraph (a) 
of this section may also be used for the 
administration of Part C of the Act, if 
the SEA is the lead agency for the State 
under that part. 

(Authority: 20 U.S.C. 1411(f)(2)) 

§ 300.621 Allowable costs. 

(a) The SEA may use funds under 
§ 300.620 for— 

(1) Administration of State activities 
under Part B of the Act and for planning 
at the State level, including planning, or 
assisting in the planning, of programs or 
projects for the education of children 
with disabilities; 

(2) Approval, supervision, 
monitoring, and evaluation of the 
effectiveness of local programs and 
projects for the education of children 
with disabilities; 

(3) Technical assistance to LEAs with 
respect to the requirements of Part B of 
the Act; 

(4) Leadership services for the 
program supervision and management 
of special education activities for 
children with disabilities; and 

(5) Other State leadership activities 
and consultative services. 

(b) The SEA shall use the remainder 
of its funds under § 300.620 in 
accordance with § 300.370. 

(Authority: 20 U.S.C. 1411(f)(2)) 

§ 300.622 Subgrants to LEAs for capacity- 
building and Improvement. 

In any fiscal year in which the 
percentage increase in the State’s 
allocation under 611 of the Act exceeds 
the rate of inflation (as measured by the 
percentage increase, if any, from the 
preceding fiscal year in the Consumer 
Price Index For All Urban Consumers, 
published by the Bureau of Labor 
Statistics of the Department of Labor), 
each State shall reserve, from its 
allocation under 611 of the Act, the 
amount described in § 300.623 to make 
subgrants to LEAs, unless that amount 
is less than $100,000, to assist them in 
providing direct services and in making 
systemic change to improve results for 
children with disabilities through one or 
more of the following: 

(a) Direct services, including 
alternative programming for children 
who have been expelled from school, 
and services for children in correctional 
facilities, children enrolled in State- 
operated or State-supported schools, 
and children in charter schools. 

(b) Addressing needs or carrying out 
improvement strategies identified in the 
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State’s Improvement Plan imder subpart 
1 of Part D of the Act. 

(c) Adopting promising practices, 
materials, and technology, based on 
knowledge derived from education 
research and other sources. 

(d) Establishing, expanding, or 
implementing interagency agreements 
and arrangements between LEAs and 
other agencies or organizations 
concerning the provision of services to 
children with disabilities and their 
families. 

(e) Increasing cooperative problem¬ 
solving between parents and school 
personnel and promoting the use of 
alternative dispute resolution. 

(Authority: 20 U.S.C. 1411(f](4){A)) 

§ 300.623 Amount required for subgrants 
to LEAs. 

For each fiscal year, the amount 
referred to in § 300.622 is— 

(a) The maximum amount the State 
was allowed to retain under § 300.602(a) 
for the prior fiscal year, or, for fiscal 
year 1998, 25 percent of the State’s 
allocation for fiscal year 1997 under 
section 611; multiplied hy 

(b) The difference between the 
percentage increase in the State’s 
allocation under this section and the 
rate of inflation, as measiued by the 
percentage increase, if any, from the 
preceding fiscal year in the Consumer 
Price Index For All Urban Consumers, 
published by the Bureau of Labor 
Statistics of the Department of Labor. 

(Authority: 20 U.S.C. 1411(f)(4)(B)) 

§ 300.624 State discretion in awarding 
subgrants. 

The State may establish priorities in 
awarding subgrants under § 300.622 to 
LEAs competitively or on a targeted 
basis. 

(Authority: 20 U.S.C. 1411(f)(4)(A)) 

State Advisory Panel 

§ 300.650 Establishment of advisory 
panels. 

(a) Each State shall establish and 
maintain, in accordance with 
§§ 300.650-300.653, a State advisory 
panel on the education of children with 
disabilities. 

(b) The advisory panel must be 
appointed by the Governor or any other 
official authorized under State law to 
make those appointments. 

(c) If a State has an existing advisory 
panel that can perform the functions in 
§ 300.652, the State may modify the 
existing panel so that it fulfills all of the 
requirements of §§ 300.650-300.653, 
instead of establishing a new advisory 
panel. 

(Authority: 20 U.S.C. 1412(a)(21)(A)) 

§ 300.651 Membership. 

(a) General. The membership of the 
State advisory panel must consist of 
members appointed by the Governor, or 
any other official authorized under State 
law to make these appointments, that is 
representative of the State population 
and that is composed of individuals 
involved in, or concerned with the 
education of children with disabilities, 
including— 

(1) Parents of children with 
disabilities; 

(2) Individuals with disabilities; 
(3) Teachers; 
(4) Representatives of institutions of 

higher education that prepare special 
education and related services 
personnel; 

(5) State and local education officials; 
(6) Administrators of programs for 

children with disabilities; 
(7) Representatives of other State 

agencies involved in the financing or 
delivery of related services to children 
with disabilities; 

(8) Representatives of private schools 
and public charter schools; 

(9) At least one representative of a 
vocational, conummity, or business 
organization concerned with the 
provision of transition services to 
children with disabilities; and 

(10) Representatives from the State 
juvenile and adult corrections agencies. 

(b) Special rule. A majority of the 
members of the panel must be 
individuals with disabilities or parents 
of children with disabilities. 

(Authority: 20 U.S.C. 1412(a)(21)(B) and (C)) 

§ 300.652 Advisory panel functions. 

(a) General. The State advisory panel 
shall— 

(1) Advise the SEA of uiunet needs 
within the State in the education of 
children with disabilities; 

(2) Comment publicly on any rules or 
regulations proposed by the State 
regarding the education of children with 
disabilities; 

(3) Advise the SEA in developing 
evaluations and reporting on data to the 
Secretary under section 618 of the Act; 

(4) Advise the SEA in developing 
corrective action plans to address 
findings identified in Federal 
monitoring reports under Part B of the 
Act; and 

(5) Advise the SEA in developing and 
implementing policies relating to the 
coordination of services for children 
with disabilities. 

(b) Advising on eligible students with 
disabilities in adult prisons. The 
advisory panel also shcdl advise on the 
education of eligible students with 
disabilities who have been convicted as 

adults and incarcerated in adult prisons, 
even if, consistent with § 300.600(d), a 
State assigns general supervision 
responsibility for those students to a 
public agency other than an SEA. 

(Authority: 20 U.S.C. 1412(a)(21)(D)) 

§ 300.653 Advisory panel procedures. 

(a) The advisory panel shall meet as 
often as necessary to conduct its 
business. 

(b) By July 1 of each year, the advisory 
panel shall submit an annual report of 
panel activities and suggestions to the 
SEA. This report must be made 
available to the public in a maimer 
consistent with other public reporting 
requirements of Part B of the Act. 

(c) Official minutes must be kept on 
all panel meetings and must be made 
available to the public on request. 

(d) All advisory panel meetings and 
agenda items must be annoimced 
enough in advance of the meeting to 
afford interested parties a reasonable 
opportimity to attend. Meetings must be 
open to the public. 

(e) Interpreters and other necessary 
services must be provided at panel 
meetings for panel members or 
participants. The State may pay for 
these services from funds imder 
§300.620. 

(f) The advisory panel shall serve 
without compensation but the State 
must reimburse the panel for reasonable 
and necessary expenses for attending 
meetings and performing duties. The 
State may use funds under § 300.620 for 
this purpose. 

(Authority: 20 U.S.C. 1412(a)(21)) 

State Complaint Procedures 

§ 300.660 Adoption of State complaint 
procedures. 

(a) General. Each SEA shall adopt 
written procedures for— 

(1) Resolving any complaint, 
including a complaint filed by an 
organization or individual from another 
State, that meets the requirements of 
§ 300.662 b^ 

(1) Providing for the filing of a 
complaint with the SEA; and 

(ii) At the SEA’s discretion, providing 
for the filing of a complaint with a 
public agency and the right to have the 
SEA review the public agency’s decision 
on the complciint; and 

(2) Widely disseminating to parents 
and other interested individuals, 
including parent training and 
information centers, protection and 
advocacy agencies, independent living 
centers, and other appropriate entities, 
the State’s procedures under 
§§ 300.660-300.662. 

(b) Remedies for denial of appropriate 
services. In resolving a complaint in 
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which it has found a failure to provide 
appropriate services, an SEA, pursuant 
to its general supervisory authority 
under Part B of the Act, must address: 

(1) How to remediate the denial of 
those services, including, as 
appropriate, the awarding of monetary 
reimbursement or other corrective 
action appropriate to the needs of the 
child; and 

(2) Appropriate futme provision of 
services for all children with 
disabilities. 

(Authority: 20 U.S.C. 1221e-3) 

§ 300.661 Minimum State compiaint 
procedures. 

(a) Time limit; minimum procedures. 
Each SEA shall include in its complaint 
procedures a time limit of 60 days after 
a complaint is filed under § 300.660(a) 
to— 

(1) Carry out an independent on-site 
investigation, if the SEA determines that 
an investigation is necessary; 

(2) Give the complainant the 
opportunity to submit additional 
information, either orally or in writing, 
about the allegations in the complaint; 

(3) Review all relevant information 
and meike an independent 
determination as to whether the public 
agency is violating a requirement of Part 
B of the Act or of this part; and 

(4) Issue a written decision to the 
complainant that addresses each 
allegation in the complaint and 
contains— 

(i) Findings of fact and conclusions; 
and 

(ii) The reasons for the SEA’s final 
decision. 

(b) Time extension; final decision; 
implementation. The SEA’s procedures 
described in paragraph (a) of this 
section also must— 

(1) Permit an extension of the time 
limit under paragraph (a) of this section 
only if exceptional circumstances exist 
with respect to a particular complaint; 
and 

(2) Include procedures for effective 
implementation of the SEA’s final 
decision, if needed, including— 

(i) Technical assistance activities; 
(ii) Negotiations; and 
(iii) Corrective actions to achieve 

compliance. 
(c) Complaints filed under this 

section, and due process hearings under 
§§300.507 and 300.520-300.528. (1) If a 
written complaint is received that is 
also the subject of a due process hearing 
under § 300.507 or §§ 300.520-300.528, 
or contains multiple issues, of which 
one or more are part of that hearing, the 
State must set aside any part of the 
complaint that is being addressed in the 
due process hearing, until the 

conclusion of the hearing. However, any 
issue in the complaint that is not a part 
of the due process action must be 
resolved using the time limit and 
procedures described in paragraphs (a) 
and (b) of this section. 

(2) If an issue is raised in a complaint 
filed under this section that has 
previously been decided in a due 
process hearing involving the same 
peirties— 

(i) The hearing decision is binding; 
emd 

(ii) The SEA must inform the 
complainant to that effect. 

(3) A complaint alleging a public 
agency’s failure to implement a due 
process decision must be resolved by 
the SEA. 

(Authority: 20 U.S.C. 1221e-3) 

§ 300.662 Filing a complaint. 

(a) An organization or individual may 
file a signed written complaint under 
the procedures described in §§ 300.660- 
300.661. 

(b) The complaint must include— 
(1) A statement that a public agency 

has violated a requirement of Part B of 
the Act or of this part; and 

(2) The facts on which the statement 
is based. 

(c) The complaint must allege a 
violation that occurred not more than 
one year prior to the date that the 
complaint is received in accordance 
with § 300.660(a) unless a longer period 
is reasonable because the violation is 
continuing, or the complainant is 
requesting compensatory services for a 
violation that occurred not more than 
three years prior to the date the 
complaint is received under 
§ 300.660(a). 

(Authority: 20 U.S.C. 1221e-3) 

Subpart G—Allocation of Funds; 
Reports 

Allocations 

§ 300.700 Special definition of the term 
“State”. 

For the purposes of §§ 300.701, and 
300.703-300.714, the term State means 
each of the 50 States, the District of 
Columbia, and the Commonwealth of 
Puerto Rico. 

(Authority: 20 U.S.C. 1411(h)(2)) 

§ 300.701 Grants to States. 

(a) Purpose of grants. The Secretary 
makes grants to States and the outlying 
areas and provides funds to the 
Secretary of the Interior, to assist them 
to provide special education and related 
services to children with disabilities in 
accordance with Part B of the Act. 

(b) Maximum amounts. The 
maximiun amount of the grant a State 

may receive under section 611 of the 
Act for any fiscal year is— 

(1) The number of children with 
disabilities in the State who are 
receiving special education and related 
services— 

(1) Aged 3 through 5 if the State is 
eligible for a grant under section 619 of 
the Act; and 

(ii) Aged 6 through 21; multiplied 
by— 

(2) Forty (40) percent of the average 
per-pupil expenditure in public 
elementary and secondary schools in 
the United States. 

(Authority: 20 U.S.C. 1411(a)) 

§300.702 Definition. 

For the purposes of this section the 
term average per-pupil expenditure in 
public elementary and secondary 
schools in the United States means— 

(a) Without regard to the source of 
funds— 

(1) The aggregate current 
expenditures, during the second fiscal 
year preceding the fiscal year for which 
the determination is made (or, if 
satisfactory data for that year are not 
available, during the most recent 
preceding fiscal year for which 
satisfactory data are available) of all 
LEAs in the 50 States and the District of 
Columbia); plus 

(2) Any direct expenditures by the 
State for the operation of those agencies; 
divided by 

(b) The aggregate number of children 
in average daily attendance to whom 
those agencies provided free public 
education during that preceding year. 

(Authority: 20 U.S.C. 1411(h)(1)) 

§ 300.703 Allocations to States. 

(a) General. After reserving funds for 
studies and evaluations under section 
674(e) of the Act, and for payments to 
the outlying areas, the freely associated 
States, and the Secretary of the Interior 
under §§ 300.715 and 300.717-300.719, 
the Secretary allocates the remaining 
amount among the States in accordance 
with paragraph (b) of this section and 
§§ 300.706-300.709. 

(b) Interim formuki. Except as 
provided in §§ 300.706-300.709, the 
Secretary allocates the amount 
described in paragraph (a) of this 
section among the States in accordance 
with section 611(a)(3), (4), (5) and (b)(1), 
(2) and (3) of the Act, as in effect prior 
to June 4,1997, except that the 
determination of the number of children 
with disabilities receiving special 
education and related services under 
section 611(a)(3) of the Act (as then in 
effect) may be calculated as of December 
1, or, at the State’s discretion, the last 
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Friday in October, of the fiscal year for 
which the funds were appropriated. 

(Authority: 20 U.S.C. 1411(d)) 

§§300.704-300.705 [Reserved] 

§300.706 Permanent formula. 

(a) Establishment of base year. The 
Secretary allocates the amount 
described in § 300.703(a) among the 
States in accordance with §§ 300.706- 
300.709 for each fiscal year beginning 
with the first fiscal year for which the 
amount appropriated under 611(j) of the 
Act is more than $4,924,672,200. 

(h) Use of base year. (1) Definition. As 
used in this section, the term base year 
means the fiscal year preceding the first 
fiscal year in which this section applies. 

(2) Special rule for use of base year 
amount. If a State received any funds 
under section 611 of the Act for the base 
year on the basis of children aged 3 
through 5, but does not make FAPE 
available to all children with disabilities 
aged 3 through 5 in the State in any 
subsequent fiscal year, the Secretary 
computes the State’s base year amovmt, 
solely for the purpose of calculating the - 
State’s allocation in that subsequent 
year under §§ 300.707-300.709, by 
subtracting the amount allocated to the 
State for the base year on the basis of 
those children. 

(Authority: 20 U.S.C. 1411(e)(1) and (2)) 

§ 300.707 Increase in funds. 

If the amount available for allocations 
to States imder § 300.706 is equal to or 
greater than the amount edlocated to the 
States vmder section 611 of the Act for 
the preceding fiscal year, those 
allocations are calculated as follows: 

(a) Except as provided in § 300.708, 
the Secretary— 

(1) Allocates'to each State the amount 
it received for the base year; 

(2) Allocates 85 percent of any 
remaining funds to States on the basis 
of their relative populations of children 
aged 3 through 21 who are of the same 
age as children with disabilities for 
whom the State ensures the availability 
of FAPE under Part Fof the Act; and 

(3) Allocates 15 percent of those 
remaining funds to States on the basis 
of their relative populations of children 
described in paragraph (a)(2) of this 
section who are living in poverty. 

(b) For the purpose of making grants 
under this section, the Secretary uses 
the most recent population data, 
including data on children living in 
poverty, that are available and 
satisfactory to the Secretary. 

(Authority: 20 U.S.C. 1411(e)(3)) 

§ 300.708 Limitation. 

(a) Allocations under § 300.707 eue 
subject to the following: 

(1) No State’s allocation may be less 
than its allocation for the preceding 
fiscal year. 

(2) No State’s allocation may be less 
than the greatest of— 

(i) The sum of— 
(A) The amount it received for the 

base year; and 
(B) One-third of one percent of the 

amount by which the amount 
appropriated under section 611 (j) of the 
Act exceeds the amount appropriated 
under section 611 of the Act for the base 
year; or 

(ii) The sum of— 
(A) The amoimt it received for the 

preceding fiscal year; and 
(B) That amount multiplied by the 

percentage by which the increase in the 
funds appropriated from the preceding 
fiscal year exceeds 1.5 percent; or 

(iii) The sum of— 
(A) The amount it received for the 

preceding fiscal year; and 
(B) That amount multiplied by 90 

percent of the percentage increase in the 
amount appropriated from the 
preceding fiscal year. 

(b) Notwithstanding paragraph (a)(2) 
of this section, no State’s allocation 
under § 300.707 may exceed the sum 
of— 

(1) The amount it received for the 
preceding fiscal yecU"; and 

(2) That amount multiplied by the 
sum of 1.5 percent and the percentage 
increase in the amount appropriated. 

(c) If the amount available for 
allocations to States xmder § 300.703 
and paragraphs (a) and (b) of this 
section is insufficient to pay those 
allocations in full those allocations are 
ratably reduced, subject to paragraph 
(a)(1) of this section. 

(Authority: 20 U.S.C. 1411(e)(3)(B) and (C)) 

§ 300.709 Decrease in funds. 

If the amount available for allocations 
to States imder § 300.706 is less than the 
amount allocated to the States under 
section 611 of the Act for the preceding 
fiscal year, those allocations are 
calculated as follows: 

(a) If the amount available for 
allocations is greater than the amount 
allocated to the States for the base year, 
each State is allocated the sum of— 

(1) The amount it received for the 
base year; and 

(2) An amount that bears the same 
relation to any remaining funds as the 
increase the State received for the 
preceding fiscal year over the base year 
bears to the total of those increases for 
all States. 

(b)(1) If the amount available for 
allocations is equal to or less than the 
amount allocated to the States for the 
base year, each State is allocated the 
amount it received for the base year. 

(2) If the amount available is 
insufficient to make the allocations 
described in paragraph (b)(1) of this 
section, those allocations are ratably 
reduced. 

(Authority: 20 U.S.C. 1411(e)(4)) 

§ 300.710 Allocation for State in which by¬ 
pass is implemented for private school 
children with disabilities. 

In determining the allocation under 
§§ 300.700-306.709 of a State in which 
the Secretary will implement a by-pass 
for private school children with 
disabilities under §§ 300.451-300.487, 
the Secretary includes in the State’s 
child count— 

(a) For the first year of a by-pass, the 
actual or estimated number of private 
school children with disabilities (as 
defined in §§ 300.7(a) and 300.450) in 
the State, as of the preceding December 
1; and 

(b) For succeeding years of a by-pass, 
the number of private school children 
with disabilities who received special 
education and related services imder the 
by-pass in the preceding year. 

(Authority: 20 U.S.C. 1412(f)(2)) 

§ 300.711 Subgrants to LEAs. 

Each State that receives a grant under 
section 611 of the Act for any fiscal year 
shall distribute in accordance with 
§ 300.712 any funds it does not retain 
under § 300.602 and is not required to 
distribute under §§ 300.622 and 300.623 
to LEAs in the State that have 
established their eligibility under 
section 613 of the Act, and to State 
agencies that received funds under 
section 614A(a) of the Act for fiscal year 
1997, as then in effect, and have 
established their eligibility under 
section 613 of the Act, for use in 
accordance with Part B of the Act. 

(Authority: 20 U.S.C. 1411(g)(1)) 

§ 300.712 AHocations to LEAs. 

(a) Interim procedure. For each fiscal 
year for which funds are allocated to 
States under § 300.703(b) each State 
shall allocate funds under § 300.711 in 
accordance with section 611(d) of the 
Act, as in effect prior to June 4,1997. 

(b) Permanent procedure. For each 
fiscal year for which funds are allocated 
to States under §§ 300.706-300.709, 
each State shall allocate funds under 
§ 300.711 as follows: 

(1) Base payments. The State first 
shall award each agency described in 
§ 300.711 the amount that agency would 
have received under this section for the 
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base year, as defined in § 300.706(b)(1), 
if the State had distributed 75 percent 
of its grant for that year under section 
§ 300.703(b). 

(2) Base payment adjustments. For 
any fiscal year after the base year fiscal 
year— 

(i) If a new LEA is created, the State 
shall divide the base allocation 
determined under paragraph (b)(1) of 
this section for the LEAs that would 
have been responsible for serving 
children with disabilities now being 
served by the new LEA. among the new 
LEA and affected LEAs based on the 
relative numbers of children with 
disabilities ages 3 through 21, or ages 6 
through 21 if a State has had its 
payment reduced under § 300.706(b)(2), 
ciurently provided special education by 
each of the LEAs; 

(ii) Tf one or more LEAs are combined 
into a single new LEA, the State shall 
combine the base allocations of the 
merged LEAs; and 

(iii) If, for two or more LEAs, 
geographic boundaries or administrative 
responsibility for providing services to 
children with disabilities ages 3 through 
21 change, the base allocations of 
affected LEAs shall be redistributed 
among affected LEAs based on the 
relative numbers of children with 
disabilities ages 3 through 21, or ages 6 
through 21 if a State has had its 
payment reduced under § 300.706(b)(2), 
currently provided special education by 
each affected LEA. 

(3) Allocation of remaining funds. The 
State then shall— 

(i) Allocate 85 percent of any 
remaining funds to those agencies on 
the basis of the relative numbers of 
children enrolled in public and private 
elementary and secondary schools 
within each agency’s jurisdiction; and 

(ii) Allocate 15 percent of those 
remaining funds to those agencies in 
accordance with their relative numbers 
of children living in poverty, as 
determined by the SEA. 

(iii) For the purposes of making grants 
under this section. States must apply on 
a uniform basis across all LEAs the best 
data that are available to them on the 
numbers of children emolled in public 

^ and private elementary and secondary 
schools and the numbers of children 
living in poverty. 

(Authority: 20 U.S.C. 1411(g)(2)) 

§300.713 Former Chapter 1 State 
agencies. 

(a) To the extent necessary, the 
State— 

(1) Shall use funds that are available 
under § 300.602(a) to ensure that each 
State agency that received fiscal year 
1994 funds under subpart 2 of Part D of 

chapter 1 of title I of the Elementary and 
Secondary Education Act of 1965 (as in 
effect in fiscal year 1994) receives, from 
the combination of funds under 
§ 300.602(a) and funds provided under 
§ 300.711, an amount no less than— 

(1) The number of children with 
disabilities, aged 6 through 21, to whom 
the agency was providing special 
education and related services on 
December 1, or, at the State’s discretion, 
the last Friday in October, of the fiscal 
year for which the funds were 
appropriated, subject to the limitation in 
paragraph (b) of tbis section; multiplied 
by 

(ii) The per-child amount provided 
under that subpart for fiscal year 1994; 
and 

(2) May use funds under § 300.602(a) 
to ensure that each LEA that received 
fiscal year 1994 funds under that 
subpart for children who had 
transferred from a State-operated or 
State-supported school or program 
assisted under that subpart receives, 
from the combination of funds available 
under § 300.602(a) and funds provided 
under § 300.711, an amount for each 
child, aged 3 through 21 to whom the 
agency was providing special education 
and related services on December 1, or, 
at the State’s discretion, the last Friday 
in October, of the fiscal year for which 
the funds were appropriated, equal to 
the per-child amount the agency 
received under that subpart for fiscal 
year 1994. 

(b) The number of children counted 
under paragraph (a)(l)(i) of this section 
may not exceed the number of children 
aged 3 through 21 for whom the agency 
received fiscal year 1994 funds under 
subpart 2 of Part D of chapter 1 of title 
I of the Elementary and Secondary 
Education Act of 1965 (as in effect in 
fiscal year 1994). 

(Authority: 20 U.S.C. 1411(g)(3)) 

§ 300.714 Reallocation of LEA funds. 

If an SEA determines that an LEA is 
adequately providing FAPE to all 
children with disabilities residing in the 
area served by that agency with State 
and local funds, the SEA may reallocate 
any portion of the funds under Part B 
of the Act that are not needed by that 
local agency to provide FAPE to other 
LEAs in the State that eue not 
adequately providing special education 
and related services to all children with 
disabilities residing in the areas they 
serve. 

(Authority: 20 U.S.C. 1411(g)(4)) 

§ 300.715 Payments to the Secretary of the 
Interior for the education of indian -children. 

(a) Reserved amounts for Secretary of 
Interior. From the amount appropriated 

for any fiscal year under 611(j) of the 
Act, the Secretary reserves 1.226 percent 
to provide assistance to the Secretary of 
the Interior in accordance with this 
section and § 300.716. 

(b) Provision of amounts for 
assistance. The Secretary provides 
amounts to the Secretary of the Interior 
to meet the need for assistance for the 
education of children with disabilities 
on reservations aged 5 to 21, inclusive, 
enrolled in elementary and secondary 
schools for Indian children operated or 
funded by the Secretary of the Interior. 
The amount of the payment for any 
fiscal year is equal to 80 percent of the 
amount allotted under paragraph (a) of 
this section for that fiscal year. 

(c) Calculation of number of children. 
In the case of Indian students aged 3 to 
5, inclusive, who are enrolled in 
programs affiliated with the Bureau of 
Indian Affairs (BIA) schools and that are 
required by the States in which these 
schools are located to attain or maintain 
State accreditation, and which schools 
have this accreditation prior to the date 
of enactment of the Individuals with 
Disabilities Education Act Amendments 
of 1991, the school may count those 
children for the purpose of distribution 
of the funds provided under this section 
to the Secretary of the Interior. 

(d) Responsibility for meeting the 
requirements of Part B. The Secretary of 
the Interior shall meet all of the 
requirements of Part B of the Act for the 
children described in paragraphs (b) and 
(c) of this section, in accordance with 
§300.260. 

(Autliority: 20 U.S.C. 1411(c); 1411(i)(l)(A) 
and (B)) 

§ 300.716 Payments for education and 
services for Indian children with disabilities 
aged 3 through 5. 

(a) General. With funds appropriated 
under 611(j) of the Act, the Secretary 
makes payments to the Secretary of the 
Interior to be distributed to tribes or 
tribal organizations (as defined under 
section 4 of the Indian Self- 
Determination and Education 
Assistcmce Act) or consortia of those 
tribes or tribal organizations to provide 
for the coordination of assistance for 
special education and related services 
for children with disabilities aged 3 
through 5 on reservations served by 
elementary and secondary’ schools for 
Indian children operated or funded by 
the Department of the Interior. The 
amount of the payments under 
paragraph (b) of ^is section for any 
fiscal year is equal to 20 percent of the 
amount allotted under § 300.715(a). 

(b) Distribution of funds. The 
Secretary of the Interior shall distribute 
the total amount of the payment under 
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paragraph (a) of this section by 
allocating to each tribe or tribal 
organization an amount based on the 
number of children with disabilities 
ages 3 through 5 residing on 
reservations as reported annually, 
divided by the total of those children 
served by all tribes or tribal 
organizations. 

(c) Submission of information. To 
receive a payment under this section, 
the tribe or tribal organization shall 
submit the figures to the Secretary of the 
Interior as required to determine the 
amounts to be allocated under 
paragraph (b) of this section. This 
information must be compiled and 
submitted to the Secretary. 

(d) Use of funds. (1) The funds 
received by a tribe or tribal organization 
must be used to assist in child find, 
screening, and other procedures for the 
early identification of children aged 3 
through 5, parent training, and the 
provision of direct services. These 
activities may be carried out directly or 
through contracts or cooperative 
agreements with the BIA, LEAs, and 
other public or private nonprofit 
organizations. The tribe or tribal 
organization is encouraged to involve 
Indian parents in the development and 
implementation of these activities. 

(2) The entities shall, as appropriate, 
make referrals to local. State, or Federal 
entities for the provision of services or 
further diagnosis. 

(e) Biennial report. To be eligible to 
receive a grant pursuant to paragraph (a) 
of this section, the tribe or tribal 
organization shall provide to the 
Secretary of the Interior a biennial 
report of activities undertaken under 
this paragraph, including the number of 
contracts and cooperative agreements 
entered into, the number of children 
contacted and receiving services for 
each year, and the estimated munber of 
children needing services during the 
two years following the one in which 
the report is made. The Secretary of the 
Interior shall include a summary of this 
information on a biennial basis in the 
report to the Secretary required imder 
section 611(i) of the Act. The Secretary 
may require any additional information 
from the Secretary of the Interior. 

(f) Prohibitions. None of the funds 
allocated under this section may be 
used by the Secretary of the Interior for 
administrative pmposes, including 
child count and the provision of 
technical assistance. 

(Authority; 20 U.S.C. 1411(i)(3)) 

§ 300.717 Outlying areas and freely 
associated States. 

From the amount appropriated for any 
fiscal year under section 611 (j) of the 

Act, the Secretary reserves not more 
than one percent, which must be used— 

(a) To provide assistance to the 
outlying areas in accordance with their 
respective populations of individuals 
aged 3 through 21; and 

(b) For fiscal years 1998 through 2001, 
to carry out the competition described 
in § 300.719, except that the amount 
reserved to carry out that competition 
may not exceed the amount reserved for 
fiscal year 1996 for the competition 
under Part B of the Act described under 
the heading “SPECIAL EDUCATION” in 
Public Law 104-134. 

(Authority: 20 U.S.C. 1411(b)(1)} 

§300.718 Outlying area—definition. 

As used in this part, the term outlying 
area means the United States Virgin 
Islands, Guam, American Samoa, and 
the Commonwealth of the Northern 
Mariana Islands. 

(Authority: 20 U.S.C. 1402(18)) 

§ 300.719 Limitation for freely associated 
States. 

(a) Competitive grants. The Secretary 
uses funds described in § 300.717(b) to 
award grants, on a competitive basis, to 
Guam, American Samoa, the 
Commonwealth of the Northern Mariana 
Islands, and the freely associated States 
to carry out the purposes of this part. 

(b) Award basis. The Secretary awards 
grants under paragraph (a) of this 
section on a competitive basis, pursuant 
to the recommendations of the Pacific 
Region Educational Laboratory in 
Honolulu, Hawaii. Those 
recommendations must be made by 
experts in the field of special education 
and related services. 

(c) Assistance requirements. Any 
freely associated State that wishes to 
receive funds under Part B of the Act 
shall include, in its application for 
assistance— 

(1) Information demonstrating that it 
will meet all conditions that apply to 
States under Part B of the Act; 

(2) An assurance that, 
notwithstanding any other provision of 
Part B of the Act, it will use those funds 
only for the direct provision of special 
education and related services to 
children with disabilities and to 
enhance its capacity to make FAPE 
available to all children with 
disabilities; 

(3) The identity of the source and 
cunount of funds, in addition to funds 
under Part B of the Act, that it will make 
available to ensure that FAPE is 
available to all children with disabilities 
within its jurisdiction; and 

(4) Such other information and 
assurances as the Secretary may require. 

(d) Termination of eligibility. 
Notwithstanding any other provision of 
law, the fi'eely associated States may not 
receive any funds under Part B of the 
Act for any program year that begins 
after September 30, 2001. 

(e) Administrative costs. The 
Secret^ may provide not more than 
five percent of the amount reserved for 
grants under this section to pay the 
administrative costs of the Pacific 
Region Educational Laboratory under 
paragraph (b) of this section. 

(f) Eligibility for award. An outlying 
area is not eligible for a competitive 
award under § 300.719 unless it receives 
assistance under § 300.717(a). 

(Authority: 20 U.S.C. 1411(b)(2) and (3)) 

§300.720 Special rule. 

The provisions of Public Law 95—134, 
permitting the consolidation of grants 
by the outlying areas, do not apply to 
funds provided to those areas or to the 
freely associated States under Part B of 
the Act. 

(Authority: 20 U.S.C. 1411(b)(4)) 

§300.721 [Reserved] 

§ 300.722 Definition. 

As used in this part, the term freely 
associated States means the Republic of 
the Marshall Islands, the Federated 
States of Micronesia, and the Republic 
of Palau. 

(Authority: 20 U.S.C. 1411(b)(6)) 

Reports 

§300.750 Annual report of children 
served—report requirement. 

(a) The SEA shall report to the 
Secretary no later than February 1 of 
each year the number of children with 
disabilities aged 3 through 21 residing 
in the State who are receiving special 
education and related services. 

(b) The SEA shall submit the report 
on forms provided by the Secretary. 

(Authority; 20 U.S.C. 1411(d)(2): 1418(a)) 

§300.751 Annual report of children 
served—information required in the report. 

(a) For any year the SEA shall include 
in its report a table that shows the 
number of children with disabilities 
receiving special education and related 
services on December 1, or at the State’s 
discretion on the last Friday in October, 
of that school year— 

(1) Aged 3 though 5; 
(2) Aged 6 through 17; and 
(3) Aged 18 through 21. 
(b) For the pmpose of this part, a 

child’s age is the child’s actual age on 
the date of the child count: December 1, 
or, at the State’s discretion, the last 
Friday in October. 
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(c) Reports must also include the 
number of those children with 
disabilities aged 3 through 21 for each 
year of age (3, 4, 5, etc.) within each 
disability category, as defined in the 
definition of “children with 
disabilities” in § 300.7; and 

(d) The Secretary may permit the 
collection of the data in paragraph (c) of 
this section through sampling. 

(e) The SEA may not report a child 
under paragraph (c) of this section 
under more than one disability category. 

(f) If a child with a disability has more 
than one disability, the SEA shall report 
that child under paragraph (c) of this 
section in accordance with the 
following procedure: 

(1) If a child has only two disabilities 
and those disabilities are deafness and 
blindness, and the child is not reported 
as having a developmental delay, that 
child must be reported under the 
category “deaf-blindness”. 

(2) A child who has more than one 
disability and is not reported as having 
deaf-blindness or as having a 
developmental delay must be reported 
under the category “multiple 
disabilities”. 

(Authority: 20 U.S.C. 1411(d)(2): 1418(a) and 
(b)) 

§ 300.752 Annual report of children 
served—certification. 

The SEA shall include in its report a 
certification signed by an authorized 
official of the agency that the 
information provided under § 300.751(a) 
is an accxuate and unduplicated count 
of children with disabilities receiving 
special education and related services 
on the dates in question. 

(Authority: 20 U.S.C. 1411(d)(2): 1417(h)) 

§ 300.753 Annual report of children 
served—criteria for counting chiidren. 

(a) The SEA may include in its report 
children with disabilities who are 
enrolled in a school or program that is 
operated or supported by a public 
agency, and that— 

(1) Provides them with both special 
education emd related services that meet 
State standards; 

(2) Provides them only with special 
education, if a related service is not 
required, that meets State standards; or 

(3) In the case of children with 
disabilities enrolled by their parents in 
private schools, provides them with 
special education or related services 
under §§ 300.452-300.462 that meet 
State standards. 

(b) The SEA may not include children 
with disabilities in its report who are 
receiving special education funded 
solely by the Federal Government, 
including children served by the 

Department of Interior, the Department 
of Defense, or the Department of 
Education. However, the State may 
count children covered under 
§ 300.184(c)(2). 

(Authority: 20 U.S.C. 1411(d)(2): 1417(b)) 

§ 300.754 Annual report of children 
served—other responsibilities of the SEA. 

In addition to meeting the other 
requirements of §§ 300.750-300.753, the 
SEA shall— 

(a) Establish procedures to be used by 
LEAs and other educational institutions 
in counting the number of children with 
disabilities receiving special education 
and related services; 

(b) Set dates by which those agencies 
and institutions must report to the SEA 
to ensure that the State complies with 
§ 300.750(a); 

(c) Obtain certification from each 
agency and institution that an 
unduplicated and accurate count has 
been made; 

(d) Aggregate the data from the count 
obtained from each agency and 
institution, and prepare the reports 
required under §§ 300.750-300.753; and 

(e) Ensure that documentation is 
maintained that enables the State and 
the Secretary to audit the accuracy of 
the count. 

(Authority: 20 U.S.C. 1411(d)(2); 1417(b)) 

§ 300.755 Disproportionality. 

(a) General. Each State that receives 
assistance imder Part B of the Act, and 
the Secretary of the Interior, shall 
provide for the collection and 
examination of data to determine if 
significant disproportionality based on 
race is occurring in the State or in the 
schools operated by the Secretary of the 
Interior with respect to— 

(1) The identification of children as 
children with disabilities, including the 
identification of children as children 
with disabilities in accordance with a 
particular impairment described in 
section 602(3) of the Act; and 

(2) The placement in particular 
educational settings of ffiese children. 

(b) Review and revision of policies, 
practices, and procedures. In the case of 
a determination of significant 
disproportionality with respect to the 
identification of children as children 
with disabilities, or the placement in 
particular educational settings of these 
children, in accordance with paragraph 
(a) of this section, the State or the 
Secretary of the Interior shall provide 
for the review and, if appropriate 
revision of the policies, procedmes, and 
practices used in the identification or 
placement to ensure that the policies, 
procedures, and practices comply with 
the requirements of Part B of the Act. 

(Authority: 20 U.S.C. 1418(c)) 

§ 300.756 Acquisition of equipment; 
construction or alteration of facilities. 

(a) General. If the Secretary 
determines that a program authorized 
imder Part B of the Act would be 
improved by permitting program funds 
to be used to acquire appropriate 
equipment, or to construct new facilities 
or alter existing facilities, the Secretary 
may allow the use of those funds for 
those purposes. 

(b) Compliance with certain 
regulations. Any construction of new 
facilities or alteration of existing 
facilities under paragraph (a) of this 
section must comply with the 
requirements of— 

(1) Appendix A of part 36 of title 28, 
Code of Federal Regulations (commonly 
known as the “Americans with 
Disabilities Accessibility Guidelines for 
Buildings and Facilities”); or 

(2) Appendix A of part 101-19.6 of 
title 41, Code of Federal Regulations 
(commonly known eis the “Uniform 
Federal Accessibility Standards”). 

(Authority: 20 U.S.C. 1405) 

Appendix A to Part 300—Notice of 
Interpretation 

I. Involvement and Progress of Each Child 
With a Disability in the General Curriculum 

1. What are the major Part B lEP 
requirements that govern the involvement 
and progress of children with disabilities in 
the general curriculum? 

2. Must a child’s lEP address his or her 
involvement in the general curriculum, 
regardless of the nature and severity of the 
child’s disability and the setting in which the 
child is educated? 

3. What must public agencies do to meet 
the requirements at §§ 300.344(a)(2) and 
300.346(d) regarding the participation of a 
“regular education teacher” in the 
development review, and revision ot the 
lEPs, for children age 3 through 5 who are 
receiving special education and related 
services? 

4. Must the measurable annual goals in a 
child’s lEP address all areas of the general 
curriculum, or only those areas in which the 
child’s involvement and progress are affected 
by the child’s disability? 

II. Involvement of Parents and Students 

5. What is the role of the parents, including 
surrogate parents, in decisions regarding the 
educational program of their children? 

6. What are the Part B requirements 
regarding the participation of a student 
(child) with a disability in an lEP meeting? 

7. Must the public agency inform the 
parents of who will be at the lEP meeting? 

8. Do parents have the right to a copy of 
their child’s lEP? 

9. What is a public agency’s responsibility 
if it is not possible to reach consensus on 
what services should be included in a child’s 
lEP? 
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10. Does Part B require that public agencies 
inform parents regarding the educational 
progress of their children with disabilities? 

in. Preparing Students With Disabilities for 
Employment and Other Post-School 
Experiences 

11. What must the lEP team do to meet the 
requirements that the lEP include a statement 
of “transition service needs” begirming at age 
14 (§ 300.347(b)(1), and a statement of 
“needed transition services” beginning at age 
16 (§ 300.347(b)(2)? 

12. Must the lEP for each student with a 
disability, beginning no later than age 16, 
include all “needed transition services,” as 
identihed by the lEP team and consistent 
with the definition at § 300.29, even if an 
agency other than the public agency will 
provide those services? What is the public 
agency’s responsibility if another agency fails 
to provide agreed-upon transition services? 

13. Under what circumstances must a 
public agency invite representatives from 
other agencies to an lEP meeting at which a 
child’s need for transition services will be 
considered? 

IV. Other Questions Regarding 
Implementation of Idea 

14. For a child with a disability receiving 
special education for the first time, when 
must an lEP be developed—^before placement 
or after placement? 

15. Who is responsible for ensuring the 
development of lEPs for children with 
disabilities served by a public agency other 
than an LEA? 

16. For a child placed out of State by an 
educational or non-educational State or local 
agency, is the placing or receiving State 
responsible fm the child’s lEP? 

17. If a disabled child has been receiving 
special education from one public agency 
and transfers to another public agency in the 
same State, must the new public agency 
develop an lEP before the child can be placed 
in a special education program? 

18. What timelines apply to the 
development and implementation of an 

. initial lEP for a child with a disability? 
19. Must a public agency hold separate 

meetings to determine a child’s eligibility for 
special education and related services, 
develop the child’s lEP, and determine the 
child’s placement, or may the agency meet all 
of these requirements in a single meeting? 

20. How frequently must a public agency 
conduct meetings to review, and if 
appropriate revise, the lEP for each child 
with a disability? 

21. May lEP meetings be audio or video¬ 
tape-recorded? 

22. Who can serve as the representative of 
the public agency at an lEP meeting? 

23. For a child with a disability being 
considered for initial placement in special 
education, which teacher or teachers should 
attend the lEP meeting? 

24. What is the role of a regular education 
teacher in the development, review, and 
revision of the lEP for a child who is, or may 
be, participating in the regular education 
environment? 

25. If a child with a disability attends 
several regular classes, must all of the child’s 

regular education teachers be members of the 
child’s lEP team? 

26. How should a public agency determine 
which regular education teacher and special 
education teacher will members of the lEP 
team for a particular child with a disability? 

27. For a child whose primary disability is 
a speech impairment, may a public agency 
meet its responsibility under § 300.344(a)(3) 
to ensure that the lEP team includes “at least 
one special education teacher, or, if 
appropriate, at least one special education 
provider of the child” by including a speech- 
language pathologist on the lEP team? 

28. Do public agencies and parents have 
the option of having any individual of their 
choice attend a child’s lEP meeting as 
participants on their child’s EEP team? 

29. Can parents or public agencies bring 
their attorneys to lEP meetings, and, if so 
under what circumstances? Are attorney’s 
fees available for parents’ attorneys if the 
parents are prevailing parties in actions or 
proceedings brought under Part B? 

30. Must related services personnel attend 
lEP meetings? 

31. Must the public agency ensure that all 
services specified in a child’s lEP are 
provided? 

32. Is it pennissible for an agency to have 
the lEP completed before the lEP meeting 
begins? 

33. Must a public agency include 
transportation in a child’s lEP as a related 
service? 

34. Must a public agency provide related 
services that are required to assist a child 
with a disability to benefit from special 
education, whether or not those services are 
included in the list of related services in 
§ 300.24? 

35. Must the lEP specify the amount of 
services or may it simply list the services to 
be provided? 

36. Under what circumstances is a public 
agency required to permit a child with a 
disability to use a school-purchased assistive 
technology device in the child’s home or in 
another setting? 

37. Can the lEP team also function as the 
group making the placement decision for a 
child with a disability? 

38. If a child’s lEP includes behavioral 
strategies to address a particular behavior, 
can a child ever be suspended for engaging 
in that behavior? 

39. If a child’s behavior in the regular 
classroom, even with appropriate 
interventions, would significantly impair the 
learning of others, can the group that makes 
the placement decision detemiine that 
placement in the regular classroom is 
inappropriate for that child? 

40. May school personnel during a school 
year implement more than one short-term 
removal of a child with disabilities from his 
or her classroom or school for misconduct? 

Authority: Part B of the Individuals with 
Disabilities Education Act (20 U.S.C. 1401, et 
seq.], unless otherwise noted. 

Individualized Education Programs (lEPS) 
and Other Selected ImplementatioN Issues 

Interpretation of lEP and Other selected 
Requirements under Part B of the Individuals 
with Disabilities Education Act (IDEA; Part 
B) 

Introduction 

The lEP requirements under Part B of the 
IDEA emphasize the importance of three core 
concepts: (1) the involvement and progress of 
each child with a disability in the general 
curriculum including addressing the unique 
needs that arise out of the child’s disability; 
(2) the involvement of parents and students, 
together with regular and special education 
personnel, in making individual decisions to 
support each student’s (child’s) educational 
success, and (3) the preparation of students 
with disabilities for employment and other 
post-school activities. 

The first three sections of this Appendix 
(I—III) provide guidance regarding the lEP 
requirements as they relate to the three core 
concepts described above. Section IV 
addresses other questions regarding the 
development and content of lEPs, including 
questions about the timelines and 
responsibility for developing and 
implementing lEPs, participation in lEP 
meetings, and lEP content. Section IV also 
addresses questions on other selected 
requirements under IDEA. 

I. Involvement and Progress of Each Child 
With a Disability in the General Curriculum 

In enacting the IDEA Amendments of 1997, 
the Congress found that research, 
demonstration, and practice over the past 20 
years in special education and related 
disciplines have demonstrated that an 
effective educational system now and in the 
future must maintain high academic 
standards and clear performance goals for 
children with disabilities, consistent with the 
standards and expectations for all students in 
the educational system, and provide for 
appropriate and effective strategies and 
methods to ensure that students who are 
children with disabilities have maximum 
opportunities to achieve those standards and 
goals. [Section 651(a)(6)(A) of the Act.) 

Accordingly, the evaluation and lEP 
provisions of Part B place great emphasis on 
the involvement and progress of children 
with disabilities in the general ciuriculum. 
(The term “general curriculum,” as used in 
these regulations, including this Appendix, 
refers to the curriculum that is used with 
nondisahled children.) 

While the Act and regulations recognize 
that lEP teams must make individualized 
decisions about the special education and 
related services, and supplementary aids and 
services, provided to each child with a 
disability, they are driven by IDEA’S strong 
preference that, to the maximum extent 
appropriate, children with disabilities be 
educated in regular classes with their 
nondisabled peers with appropriate 
supplementary aids and services. 

In many cases, children with disabilities 
will need appropriate supports in order to 
successfully progress in the general 
curriculum, participate in State and district¬ 
wide assessment programs, achieve the 
measurable goals in their lEPs, and be 
educated together with their nondisabled 
peers. Accordingly, the Act requires the lEP 
team to determine, and the public agency to 
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provide, the accommodations, modifications, 
supports, and supplementary aids and 
services, needed by each child with a 
disability to successfully be involved in and 
progress in the general curriculum achieve 
the goals of the lEP, and successfully 
demonstrate his or her competencies in State 
and district-wide assessments. 

1. What are the major Part B lEP 
requirements that govern the involvement 
and progress of children with disabilities in 
the general curriculum? 

Present Levels of Educational Performance 

Section 300.347(a)(1) requires that the lEP 
for each child with a disability include 
“* * * a statement of the child’s present 
levels of educational performance, 
including—(i) how the child’s disability 
affects the child’s involvement and progress 
in the general curriculum; or (ii) for 
preschool children, as appropriate, how the 
child’s disability affects the child’s 
participation in appropriate activities * * *” 
(“Appropriate activities” in this context 
refers to age-relevant developmental abilities 
or milestones that typically developing 
children of the same age would be 
performing or would have achieved.) 

The lEP team’s determination of how each 
child’s disability affects the child’s 
involvement and progress in the general 
curriculum is a primary consideration in the 
development of the child’s lEP. In assessing 
children with disabilities, school districts 
may use a variety of assessment techniques 
to determine the extent to which these 
children can be involved and progress in the 
general curriculum, such as criterion- 
referenced tests, standard achievement tests, 
diagnostic tests, other tests, or any 
combination of the above. 

The purpose of using these assessments is 
to determine the child’s present levels of 
educational performance and areas of need 
arising from the child’s disability so that 
approaches for ensuring the child’s 
involvement and progress in the general 
curriculum and any needed adaptations or 
modifications to that curriculum can be 
identified. 

Measurable Annual Goals, including 
Benchmarks or Short-term ojectives 

Measurable annual goals, including 
benchmarks or short-term objectives, are 
critical to the strategic planning process used 
to develop and implement the lEP for each 
child with a disability. Once the lEP team has 
developed measurable annual goals for a 
child, the team (1) can develop strategies that 
will be most effective in realizing those goals 
and (2) must develop either measurable, 
intermediate steps (short-term objectives) or 
major milestones (benchmarks) that will 
enable parents, students, and educators to 
monitor progress during the year, and, if 
appropriate, to revise the lEP consistent with 
the student’s instructional needs. 

The strong emphasis in Part B on linking 
the educational program of children with 
disabilities to the general curriculum is 
reflected in § 300.347(a)(2), which requires 
that the lEP include: 

a statement of measurable annual goals, 
including benchmarks or short-term 
objectives, related to—(i) meeting the child’s 

needs that result from the child’s disability 
to enable the child to be involved in and 
progress in the general curriculum; and (ii) 
meeting each of the child’s other educational 
needs that result from the child’s disability. 

As noted above, each annual goal must 
include either short-term objectives or 
benchmarks. The purpose of both is to enable 
a child’s teacher(s), parents, and others 
involved in developing and implementing 
the child’s lEP, to gauge, at intermediate 
times during the year, how well the child is 
progressing toward achievement of the 
annual goal. lEP teams may continue to 
develop short-term instructional objectives, 
that generally break the skills described in 
the annual goal down into discrete 
components. The revised statute and 
regulations also provide that, as an 
alternative, lEP teams may develop 
benchmarks, which can be thought of as 
describing the amount of progress the child 
is expected to make within specified 
segments of the year. Generally, benchmarks 
establish expected performance levels that 
allow for regular checks of progress that 
coincide with the reporting periods for 
informing parents of their child’s progress 
toward achieving the annual goals. An lEP 
team may use either short term objectives or 
benchmarks or a combination of the two 
depending on the nature of the annual goals 
and the needs of the child. 

Special Education and Related Services and 
Supplementary Aids and Services 

The requirements regarding services 
provided to address a child’s present levels 
of educational performance and to make 
progress toward the identified goals reinforce 
the emphasis on progress in the general 
curriculum, as well as maximizing the extent 
to which children with disabilities are 
educated with nondisabled children. Section 
300.347(a)(3) requires that the lEP include: 
a statement of the special education and 
related services and supplementary aids and 
services to be provided to the child, or on 
behalf of the child, and a statement of the 
program modifications or supports for school 
personnel that will be provided for the 
child—(i) to advance appropriately toward 
attaining the annual goals; (ii) to be involved 
and progress in the general curriculum * * * 
and to participate in extracurricular and 
other nonacademic activities; and (iii) to be 
educated and participate with other children 
with disabilities and nondisabled children in 
[extracurricular and other nonacademic 
activities] * * * [Italics added.) 

Extent to Which Child Will Participate With 
Nondisabled Children 

Section 300.347(a)(4) requires that each 
child’s lEP include “An explanation of the 
extent, if any, to which the child will not 
participate with nondisabled children in the 
regular class and in [extracurricular and 
other nonacademic] activities * * *” This is 
consistent with the least restrictive 
environment (LRE) provisions at §§300.550- 
300.553, which include requirements that: 

(1) each child with a disability be educated 
with nondisabled children to the maximum 
extent appropriate (§ 300.550(b)(1)); 

(2) each child with a disability be i amoved 
from the regular educational environment 

only when the nature or severity of the 
child’s disability is such that education in 
regular classes with the use of supplementary 
aids and services cannot be achieved 
satisfactorily (§ 300.550(b)(1)); and 

(3) to the maximum extent appropriate to 
the child’s needs, each child with a disability 
participates with nondisabled children in 
nonacademic and extracurricular services 
and activities (§300.553). 

All services and educational placements 
under Part B must be individually 
determined in light of each child’s unique 
abilities and needs, to reasonably promote 
the child’s educational success. Placing 
children with disabilities in this manner 
should enable each disabled child to meet 
high expectations in the future. 

Although Part B requires that a child with 
a disability not be removed from the regular 
educational environment if the child’s 
education can be achieved satisfactorily in 
regular classes with the use of supplementary 
aids and services. Part B’s LRE principle is 
intended to ensure that a child with a 
disability is served in a setting where the 
child can be educated successfully. Even 
though IDEA does not mandate regular class 
placement for every disabled student, IDEA 
presumes that the first placement option 
considered for each disabled student by the 
student’s placement team, which must 
include the parent, is the school the child 
would attend if not disabled, with 
appropriate supplementary aids and services 
to facilitate such placement. Thus, before a 
disabled child can be placed outside of the 
regular educational environment, the full 
range of supplementary aids and services that 
if provided would facilitate the student’s 
placement in the regular classroom setting 
must be considered. Following that 
consideration, if a determination is made that 
particular disabled student cannot be 
educated satisfactorily in the regular 
educational environment, even with the 
provision of appropriate supplementary aids 
and services, that student then could be 
placed in a setting other than the regular 
classroom. Later, if it becomes apparent that 
the child’s lEP can be carried out in a less 
restrictive setting, with the provision of 
appropriate supplementary aids and services, 
if needed. Part B would require that the 
child’s placement be changed from the more 
restrictive setting to a less restrictive setting. 
In all cases, placement decisions must be 
individually determined on the basis of each 
child’s abilities and needs, and not solely on 
factors such as category of disability, 
significance of disability, availability of 
special education and related services, 
configuration of the service delivery system, 
availability of space, or administrative 
convenience. Rather, each student’s lEP 
forms'the basis for the placement decision. 

Further, a student need not fail in the 
regular classroom before another placement 
can be considered. Conversely, IDEA does 
not require that a student demonstrate 
achievement of a specific performance level 
as a prerequisite for placement into a regular 
classroom. 
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Participation in State or District-Wide 
Assessments of Student Achievement 

Consistent with § 300.138(a), which sets 
forth a presumption that children with 
disabilities will be included in general State 
and district-wide assessment programs, and 
provided with appropriate accommodations 
if necessary, § 300.347(a)(5) requires that the 
lEP for each student with a disability 
include: “(i) a statement of any individual 
modifications in the administration of State 
or district-wide assessments of student 
achievement that are needed in order for the 
child to participate in the assessment; and (ii) 
if the lEP team determines that the child will 
not participate in a particular State or 
district-wide assessment of student 
achievement (or part of an assessment of 
student achievement), a statement of—(A) 
Why that assessment is not appropriate for 
the child; and (B) How the child will be 
assessed.” 

Regular Education Teacher Participation in 
the Development, Review, and Revision of 
lEPs 

Very often, regular education teachers play 
a central role in the education of children 
with disabilities (H. Rep. No. 105-95, p. 103 
(1997); S. Rep. No. 105-17, p. 23 (1997)) and 
have important expertise regarding the 
general curriculum and the general education 
environment. Further, with the emphasis on 
involvement and progress in the general 
curriculum added by the IDEA Amendments 
of 1997, regular education teachers have an 
increasingly critical role (together with 
special education and related services 
personnel) in implementing the program of 
FAPE for most children with disabilities, as 
described in their lEPs. 

Accordingly, the IDEA Amendments of 
1997 added a requirement that each child’s 
lEP team must include at least one regular 
education teacher of the child, if the child is, 
or may be, participating in the regular 
education environment (see § 300.344(a)(2)). 
(See also §§ 300.346(d) on the role of a 
regular education teacher in the 
development, review and revision of lEPs.) 

2. Must a child’s lEP address his or her 
involvement in the general curriculum, 
regardless of the nature and severity of the 
child’s disability and the setting in which the 
child is educated? 

Yes. The lEP for each child with a 
disability (including children who are 
educated in separate classrooms or schools) 
must address how the child will be involved 
and progress in the general curriculum. 
However, the Part B regulations recognize 
that some children have other educational 
needs resulting from their disability that also 
must be met, even though those needs are not 
directly linked to participation in the general 
curriculum. 

Accordingly, § 300.347(a)(l)(2) requires 
that each child’s lEP include: 

A statement of measurable annual goals, 
including benchmarks or short-term 
objectives related to—(i) Meeting the child’s 
needs that result from the child’s disability 
to enable the child to be involved in and 
progress in the general curriculum; and (ii) 
meeting each of the child’s other educational 
needs that result from the child’s disability. 
[Italics added.] 

Thus, the lEP team for each child with a 
disability must make an individualized 
determination regarding (1) how the child 
will be involved and progress in the general 
curriculum and what needs that result from 
the child’s disability must be met to facilitate 
that participation; (2) whether the child has 
any other educational needs resulting from 
his or her disability that also must be met; 
and (3) what special education and other 
services and supports must be described in 
the child’s lEP to address both sets of needs 
(consistent with § 300.347(a)). For example, if 
the lEP team determines that in order for a 
child who is deaf to participate in the general 
curriculum he or she needs sign language 
and materials which reflect his or her 
language development, those needs (relating 
to the child’s participation in the general 
curriculum) must be addressed in the child’s 
lEP. In addition, if the team determines that 
the child also needs to expand his or her 
vocabulary in sign language that service must 
also be addressed in the applicable 
components of the child’s lEP. The lEP team 
may also wish to consider whether there is 
a need for members of the child’s family to 
receive training in sign language in order for 
the child to receive FAPE. 

3. What must public agencies do to meet 
the requirements at §§ 300.344(a)(2) and 
300.346(d) regarding the participation of a 
“regular education teacher” in the 
development, review, and revision of lEPs, 
for children aged 3 through 5 who are 
receiving preschool special education 
services? 

If a public agency provides “regular 
education” preschool services to non¬ 
disabled children, then the requirements of 
§§ 300.344(a)(2) and 300.346(d) apply as they 
do in the case of older children with 
disabilities. If a public agency makes 
kindergarten available to nondisabled 
children, then a regular education 
kindergarten teacher could appropriately be 
the regular education teacher who would be 
a member of the lEP team, and, as 
appropriate, participate in lEP meetings, for 
a kindergarten-aged child who is, or may be, 
participating in the regular education 
environment. 

If a public agency does not provide regular 
preschool education services to nondisabled 
children, the agency could designate an 
individual who, under State standards, is 
qualified to serve nondisabled children of the 
same age. 

4. Must the measurable annual goals in a 
child’s lEP address all areas of the general 
curriculum, or only those areas in which the 
child’s involvement and progress are affected 
by the child’s disability? 

Section 300.347(a)(2) requires that each 
child’s lEP include “A statement of 
measurable annual goals, including 
benchmarks or short-term objectives, related 
to—(i) meeting the child’s needs that result 
from the child’s disability to enable the child 
to be involved in and progress in the general 
curriculum * * *; and (ii) meeting each of 
the child’s other educational needs that 
result from the child’s disability.. . .” 
(Italics added). 

Thus, a public agency is not required to 
include in an lEP annual goals that relate to 

areas of the general curriculum in which the 
child’s disability does not affect the child’s 
ability to be involved in and progress in the 
general curriculum. If a child with a 
disability needs only modifications or 
accommodations in order to progress in an 
area of the general curriculum, the lEP does 
not need to include a goal for that area; 
however, the lEP would need to specify those 
modifications or accommodations. 

Public agencies often require all children, 
including children with disabilities, to 
demonstrate mastery in a given area of the 
general curriculum before allowing them to 
progress to the next level or grade in that 
area. Thus, in order to ensure that each child 
with a disability can effectively demonstrate 
competencies in an applicable area of the 
general curriculum, it is important for the lEP 
team to consider the accommodations and 
modifications that the child needs to assist 
him or her in demonstrating progress in that 
area. 

n. Involvement of Parents and Students 

The Congressional Committee Reports on 
the IDEA Amendments of 1997 express the 
view that the Amendments provide an 
opportunity for strengthening the role of 
parents, and emphasize that one of the 
purposes of the Amendments is to expand 
opportunities for parents and key public 
agency staff (e.g., special education, related 
services, regular education, and early 
intervention service providers, and other 
personnel) to work in new partnerships at 
both the State and local levels (H. Rep. 105- 
95, p. 82 (1997); S. Rep. No. 105-17, p. 4 and 
5 (1997)). Accordingly, the IDEA 
Amendments of 1997 require that parents 
have an opportunity to participate in 
meetings with respect to the identiftcation, 
evaluation, and educational placement of the 
child, and the provision of FAPE to the child. 
(§ 300.501(a)(2)). Thus, parents must now be 
part of: (1) the group that determines what 
additional data are needed as part of an 
evaluation of their child (§ 300.533(a)(1)); (2) 
the team that determines their child’s 
eligibility (§ 300.534(a)(1)); and (3) the group 
that makes decisions on the educational 
placement of their child (§ 300.501(c)). 

In addition, the concerns of parents and 
the information that they provide regarding 
their children must be considered in 
developing and reviewing their children’s 
lEPs (§§ 300.343(c)(iii) and 300.346(a)(l)(i) 
and (b)); and the requirements for keeping 
parents informed about the educational 
progress of their children, particularly as it 
relates to their progress in the general 
curriculum, have been strengthened 
(§ 300.347(a)(7)). 

The IDEA Amendments of 1997 also 
contain provisions that greatly strengthen the 
involvement of students with disabilities in 
decisions regarding their own futures, to 
facilitate movement from school to post¬ 
school activities. For example, those 
amendments (1) retained, essentially 
verbatim, the “transition services” 
requirements from the IDEA Amendments of 
1990 (which provide that a statement of 
needed transition services must be in the lEP 
of each student with a disability, beginning 
no later than age 16); and (2) significantly 
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expanded those provisions by adding a new 
annual requirement for the lEP to include 
“transition planning” activities for students 
beginning at age 14. (See section IV of this 
appendix for a description of the transition 
services requirements and definition.) 

With respect to student involvement in 
decisions regarding transition services, 
§ 300.344(b) provides that (1) “the public 
agency shall invite a student with a disability 
of any age to attend his or her lEP meeting 
if a purpose of the meeting will be the 
consideration of—(i) The student’s transition 
services needs under § 300.347(b)(1); or (ii) 
The needed transition services for the 
student under § 300.347(b)(2); or (iii) Both;” 
and (2) “If the student does not attend the 
lEP meeting, the public agency shall take 
other steps to ensure that the student’s 
preferences and interests are considered.” 
(§ 300.344(b)(2)). 

The IDEA Amendments of 1997 also give 
States the authority to elect to transfer the 
rights accorded to parents under Part B to 
each student with a disability upon reaching 
the age of majority under State law (if the 
student has not been determined 
incompetent under State law) (§ 300.517). 
(Part B requires that if the rights transfer to 
the student, the public agency must provide 
any notice required under Part B to both the 
student and the parents.) If the State elects 
to provide for the transfer of rights from the 
parents to the student at the age of majority, 
the lEP must, beginning at least one year 
before a student reaches the age of majority 
under State law, include a statement that the 
student has been informed of any rights that 
will transfer to him or her upon reaching the 
age of majority. (§ 300.347(c)). 

The IDEA Amendments of 1997 also 
permit, but do not require. States to establish 
a procedure for appointing the parent, or 
another appropriate individual if the parent 
is not available, to represent the educational 
interests of a student with a disability who 
has reached the age of majority under State 
law and has not been determined to be 
incompetent, but who is determined not to 
have the ability to provide informed consent 
with respect to his or her educational 
program. 

5. What is the role of the parents, including 
surrogate parents, in decisions regarding the 
educational program of their children? 

The parents of a child with a disability are 
expected to be equal participants along with 
school personnel, in developing, reviewing, 
and revising the lEP for their child. This is 
an active role in which the parents (1) 
provide critical information regarding the 
strengths of their child and express their 
concerns for enhancing the education of their 
child; (2) participate in discussions about the 
child’s need for special education and related 
services and supplementary aids and 
services; and (3) join with the other 
participants in deciding how the child will 
be involved and progress in the general 
curriculum and participate in State and 
district-wide assessments, and what services 
the agency will provide to the child and in 
what setting. 

As previously noted in the introduction to 
section II of this Appendix, Part B 
specifically provides that parents of children 
with disabilities— 

• Have an opportunity to participate in 
meetings with respect to the identification, 
evaluation, and educational placement of 
their child, and the provision of FAPE to the 
child (including lEP meetings) (§§ 300.501(b), 
300.344(a)(1), and 300.517; 

• Be part of the groups that determine 
what additional data are needed as part of an 
evaluation of their child (§ 300.533(a)(1)), 
and determine their child’s eligibility 
(§ 300.534(a)(1)) and educational placement 
(§ 300.501(c)); 

• Have their concerns and the information 
that they provide regarding their child 
considered in developing and reviewing their 
child’s lEPs (§§ 300.343(c)(iii) and 
300.346(a)(l)(i) and (b)); and 

• Be regularly informed (by such means as 
periodic report cards), as specified in their 
child’s lEP, at least as often as parents are 
informed of their nondisabled children’s 
progress, of their child’s progress toward the 
annual goals in the lEP and the extent to 
which that progress is sufficient to enable tbe 
child to achieve the goals by the end of the 
year (§ 300.347(a)(7)). 

A surrogate parent is a person appointed to 
represent the interests of a child with a 
disability in the educational decision-making 
process when no parent (as defined at 
§ 300.20) is known, the agency, after 
reasonable efforts, cannot locate the child’s 
parents, or the child is a ward of the State 
under the laws of the State. A surrogate 
parent has all of the rights and 
responsibilities of a parent under Part B 
(§300.515.) 

6. What are the Part B requirements 
regarding the participation of a student 
(child) with a disability in an lEP meeting? 

If a purpose of an lEP meeting for a student 
with a disability will be the consideration of 
the student’s transition services needs or 
needed transition services under 
§ 300.347(b)(1) or (2), or both, the public 
agency must invite the student and, as part 
of the notification to the parents of the lEP 
meeting, inform the parents that the agency 
will invite the student to the lEP meeting. 

If the student does not attend, the public 
agency must take other steps to ensure that 
the student’s preferences and interests are 
considered. (See § 300.344(b)). 

Section § 300.517 permits, but does not 
require. States to transfer procedural rights 
under Part B from the parents to students 
with disabilities who reach the age of 
majority under State law, if they have not 
been determined to be incompetent imder 
State law. If those rights are to be transferred 
from the parents to the student, the public 
agency would be required to ensure that the 
student has the right to participate in lEP 
meetings set forth for parents in § 300.345. 
However, at the discretion of the student or 
the public agency, the parents also could 
attend lEP meetings as “ * * * individuals 
who have knowledge or special expertise 
regarding the child * * *” (see 
§ 300.344(a)(6)). 

In other circumstances, a child with a 
disability may attend “if appropriate.” 
(§ 300.344(a)(7)). Generally, a child with a 
disability should attend the lEP meeting if 
the parent decides that it is appropriate for 
the child to do so. If possible, the agency and 

parents should discuss the appropriateness of 
the child’s participation before a decision is 
made, in order to belp the parents determine 
whether or not the child’s attendance would 
be (1) helpful in developing the lEP or (2) 
directly beneficial to the child or both. The 
agency should inform the parents before each 
lEP meeting—as part of notification under 
§ 300.345(a)(1)—that they may invite their 
child to participate. 

7. Must the public agency inform tbe 
parents of who will be at the lEP meeting? 

Yes. In notifying parents about the 
meeting, the agency “must indicate the 
purpose, time, and location of the meeting, 
and who will be in attendance." 
(§ 300.345(b), italics added.) In addition, if a 
purpose of the lEP meeting will be tbe 
consideration of a student’s transition 
services needs or needed transition services 
under § 300.347(b)(1) or (2) or both, the 
notice must also inform the parents that the 
agency is inviting the student, and identify 
any other agency that will be invited to send 
a representative. 

The public agency also must inforin the 
parents of the right of the parents and the 
agency to invite other individuals who have 
knowledge or special expertise regarding the 
child, including related services personnel as 
appropriate to be members of the lEP team. 
(§ 300.345(b)(l)(ii).) 

It also may be appropriate for the agency 
to ask the parents to inform the agency of any 
individuals the parents will be bringing to 
the meeting. Parents are encouraged to let the 
agency know whom they intend to bring. 
Such cooperation can facilitate arrangements 
for the meeting, and help ensure a 
productive, child-centered meeting. 

8. Do parents have the right to a copy of 
their child’s lEP? 

Yes. Section 300.345(f) states that the 
public agency shall give the parent a copy of 
the lEP at no cost to the parent. 

9. What is a public agency’s responsibility 
if it is not possible to reach consensus on 
what services should be included in a child’s 
lEP? 

The lEP meeting serves as a 
communication vehicle between parents and 
school personnel, and enables them, as equal 
participants, to make joint, informed 
decisions regarding the (1) child’s needs and 
appropriate goals; (2) extent to which the 
child will be involved in the general 
curriculum and participate in the regular 
education environment and State and 
district-wide assessments; and (3) services 
needed to support that involvement and 
participation and to achieve agreed-upon 
goals. Parents are considered equal partners 
with school personnel in making these 
decisions, and the lEP team must consider 
the parents’ concerns and the information 
that they provide regarding their child in 
developing, reviewing, and revising lEPs 
(§§300.343(c)(iii) and 300.346(a)(1) and (b)). 

The lEP team should work toward 
consensus, but the public agency has 
ultimate responsibility to ensure that the lEP 
includes the services that the child needs in 
order to receive FAPE. It is not appropriate 
to make lEP decisions based upon a majority 
“vote.” If the team cannot reach consensus, 
the public agency must provide the parents 
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with prior written notice of the agency’s 
proposals or refusals, or both, regarding the 
child’s educational program, and the parents 
have the right to seek resolution of any 
disagreements by initiating an impartial due 
process hearing. 

Every effort should be made to resolve 
differences between parents and school staff 
through voluntary mediation or some other 
informal step, without resort to a due process 
hearing. However, mediation or other 
informal procedures may not be used to deny 
or delay a parent’s right to a due process 
hearing, or to deny any other rights afforded 
under Part B. 

10. Does Part B require that public agencies 
inform parents regarding the educational 
progress of their children with disabilities? 

Yes. The Part B statute and regulations 
include a number of provisions to help 
ensure that parents are involved in decisions 
regarding, and are informed about, their 
child’s educational progress, including the 
child’s progress in the general curriculum. 
First, the parents will be informed regarding 
their child’s present levels of educational 
performance through the development of the 
lEP. Section 300.347(a)(1) requires that each 
lEP include; 

* * * A statement of the child’s present 
levels of educational performance, 
including—(i) how the child’s disability 
affects the child’s involvement and progress 
in the general curriculum; or (ii) for 
preschool children, as appropriate, how the 
disability affects the child’s participation in 
appropriate activities * * * 

Further, § 300.347(a)(7) sets forth new 
requirements for regularly informing parents 
about their child’s educational progress, as 
regularly as parents of nondisabled children 
are informed of their child’s progress. That 
section requires that the lEP include: 

A statement of—(i) How the child’s 
progress toward the annual goals * * * will 
be measured; and (ii) how the child’s parents 
will be regularly informed (by such means as 
periodic report cards), at least as often as 
parents are informed of their nondisabled 
children’s progress, of—(A) their child’s 
progress toward the annual goals; and (B) the 
extent to which that progress is sufficient to 
enable the child to achieve the goals by the 
end of the year. 

One method that public agencies could use 
in meeting this requirement would be to 
provide periodic report cards to the parents 
of students with disabilities that include both 
(1) the grading information provided for all 
children in the agency at the same intervals; 
and (2) the specific information required by 
§300.347(a)(7)(ii)(A) and (B). 

Finally, the parents, as part of the lEP 
team, will participate at least once every 12 
months in a review of their child’s 
educational progress. Section 300.343(c) 
requires that a public agency initiate and 
conduct a meeting, at which the lEP team: 

* * * (1) Reviews the child’s lEP 
periodically, but not less than annually to 
determine whether the annual goals for the 
child are being achieved; and (2) revises the 
lEP as appropriate to address—(i) any lack of 
expected progress toward the annual goals 
* * * and in the general curriculum, if 
appropriate; (ii) The results of any 

reevaluation * * *; (iii) Information about 
the child provided to, or by, the parents 
* * *; (iv) The child’s anticipated needs; or 
(v) Other matters. 

III. Preparing Students With Disabilities for 
Employment and Other Post-School 
Experiences 

One of the primary purposes of the IDEA 
is to “* * * ensure that all children with 
disabilities have available to them a free 
appropriate public education that 
emphasizes special education and related 
services designed to meet their unique needs 
and prepare them for employment and 
independent living * *”(§ 300.1(a)). 
Section 701 of the Rehabilitation Act of 1973 
describes the philosophy of independent 
living as including a philosophy of consumer 
control, peer support, self-help, self- 
determination, equal access, and individual 
and system advocacy, in order to maximize 
the leadership, empowerment, 
independence, and productivity of 
individuals with disabilities, and the 
integration and full inclusion of individuals 
with disabilities into the mainstream of 
American society. Because many students 
receiving services under IDEA will also 
receive services under the Rehabilitation Act, 
it is important, in planning for their future, 
to consider the impact of both statutes. 

Similarly, one of the key purposes of the 
IDEA Amendments of 1997 was to “promote 
improved educational results for children 
with disabilities through early intervention, 
preschool, and educational experiences that 
prepare them for later educational challenges 
and employment.” (H. Rep. No. 105-95, p. 82 
(1997); S. Rep. No. 105-17, p. 4 (1997)). 

Thus, throughout their preschool, 
elementary, and secondary education, the 
lEPs for children with disabilities must, to 
the extent appropriate for each individual 
child, focus on providing instruction and 
experiences that enable the child to prepare 
himself or herself for later educational 
experiences and for post-school activities, 
including formal education, if appropriate, 
employment, and independent living. Many 
students with disabilities will obtain services 
through State vocational rehabilitation 
programs to ensure that their educational 
goals are effectively implemented in post¬ 
school activities. Services available through 
rehabilitation programs are consistent with 
the underlying purpose of IDEA. 

Although preparation for adult life is a key 
component of FAPE throughout the 
educational experiences of students with 
disabilities. Part B sets forth specific 
requirements related to transition planning 
and transition services that must be 
implemented no later than ages 14 and 16, 
respectively, and which require an 
intensified focus on that preparation as these 
students begin and prepare to complete their 
secondary education. 

11. What must the lEP team do to meet the 
requirements that the lEP include “a 
statement of * * * transition service needs” 
beginning at age 14 (§ 300.347(b)(l)(i)),” and 
a statement of needed transition services” no 
later than age 16 (§ 300.347(b)(2)? 

Section 300.347(b)(1) requires that, 
beginning no later than age 14, each student’s 

lEP include specific transition-related 
content, and, beginning no later than age 16, 
a statement of needed transition services: 

Beginning at age 14 and younger if 
appropriate, and updated annually, each 
student’s lEP must include: 

“* * * a statement of the transition service 
needs of the student under the applicable 
components of the student’s lEP that focuses 
on the student’s courses of study (such as 
participation in advanced-placement courses 
or a vocational education program)” 
(§300.347(b)(l)(i)). 

Beginning at age 16 (or younger, if 
determined appropriate by the lEP team), 
each student’s lEP must include: 

“* * * a statement of needed transition 
services for the student, including, if 
appropriate, a statement of the interagency 
responsibilities or any needed linkages.” 
(§ 300.347(b)(2)). 

The Committee Reports on the IDEA 
Amendments of 1997 make clear that the 
requirement added to the statute in 1997 that 
beginning at age 14, and updated annually, 
the lEP include “a statement of the transition 
service needs” is “* * * designed to 
augment, and not replace,” the separate, 
preexisting requirement that the lEP include, 
“* * * beginning at age 16 (or younger, if 
determined appropriate by the lEP team), a 
statement of needed transition services 
* * *” (H. Rep. No. 105-95, p. 102 (1997); 
S. Rep. No. 105-17, p. 22 (1997)). As clarified 
by the Reports, “The purpose of [the 
requirement in § 300.347(b)(l)(i)l is to focus 
attention on how the child’s educational 
program can be planned to help the child 
make a successful transition to his or her 
goals for life after secondary school.” (H. 
Rep. No. 105-95, pp. 101-102 (1997); S. Rep. 
No. 105-17, p. 22 (1997)). The Reports 
further explain that “[F]or example, for a 
child whose transition goal is a job, a 
transition service could be teaching the child 
how to get to the job site on public 
transportation.” (H. Rep. No. 105-95, p. 102 
(1997); S. Rep. No. 105-17, p. 22 (1997)). 

Thus, beginning at age 14, the lEP team, in 
determining appropriate measurable annual 
goals (including benchmarks or short-term 
objectives) and services for a student, must 
determine what instruction and educational 
experiences will assist the student to prepare 
for transition from secondary education to 
post-secondary life. 

The statement of transition service needs 
should relate directly to the student’s goals 
beyond secondary education, and show how 
planned studies are linked to these goals. For 
example, a student interested in exploring a 
career in computer science may have a 
statement of transition services needs 
connected to technology course work, while 
another student’s statement of transition 
services needs could describe why public bus 
transportation training is important for future 
independence in the community. 

Although the focus of the transition 
planning process may shift as the student 
approaches graduation, the lEP team must 
discuss specific areas beginning at least at the 
age of 14 years and review these areas 
annually. As noted in the Committee Reports, 
a disproportionate number of students with 
disabilities drop out of school before they 
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complete their secondary education: “Too 
many students with disabilities are failing 
courses and dropping out of school. Almost 
twice as many students with disabilities drop 
out as compared to students without 
disabilities.” (H. Rep. No. 105-95, p. 85 
(1997), S. Rep. No. 105-17, p. 5 (1997).) 

To help reduce the number of students 
with disabilities that drop out, it is important 
that the lEP team work with each student 
with a disability and the student’s family to 
select courses of study that will be 
meaningful to the student’s future and 
motivate the student to complete his or her 
education. 

This requirement is distinct from the 
requirement, at § 300.347(b)(2), that the lEP 
include: 
* * * beginning at age 16 (or younger, if 
determined appropriate by the lEP team), a 
statement of needed transition services for 
the child, including, if appropriate, a 
statement of the interagency responsibilities 
or any needed linkages. 

The term “transition services” is defined at 
§ 300.29 to mean: 
* * * a coordinated set of activities for a 
student with a disability that—(1) Is designed 
within an outcome-oriented process, that 
promotes movement from school to post¬ 
school activities, including postsecondary 
education, vocational training, integrated 
employment (including supported 
employment), continuing and adult 
education, adult services, independent 
living, or community participation; (2) Is 
based on the individual student’s needs, 
taking into account the student’s preferences 
and interests: and (3) Includes—(i) 
Instruction; (ii) Related services; (iii) 
Community experiences: (iv) The 
development of employment and other post¬ 
school adult living objectives; and (v) If 
appropriate, acquisition of daily living skills 
and functional vocational evaluation. 

Thus, while § 300.347(b)(1) requires that 
the lEP team begin by age 14 to address the 
student’s need for instruction that will assist 
the student to prepare for transition, the lEP 
must include by age 16 a statement of needed 
transition services under § 300.347(b)(2) that 
includes a “coordinated set of activities 
* * *, designed within an outcome-oriented 
process, that promotes movement from 
school to post-school activities * * *.” 
(§ 300.29) Section 300.344(b)(3) further 
requires that, in implementing 
§ 300.347(b)(1), public agencies (in addition 
to required participants for all lEP meetings), 
must also invite a representative of any other 
agency that is likely to be responsible for 
providing or paying for transition services. 
Thus, § 300.347(b)(2) requires a broader focus 
on coordination of services across, and 
linkages between, agencies beyond the SEA 
and LEA. 

12. Must the lEP for each student with a 
disability, beginning no later than age 16, 
include all “needed transition services,” as 
identified by the lEP team and consistent 
with the definition at § 300.29, even if an 
agency other than the public agency will 
provide those services? What is the public 
agency’s responsibility if another agency fails 
to provide agreed-upon transition services? 

Section 300.347(b)(2) requires that the lEP 
for each child with a disability, beginning no 

later than age 16, or younger if determined 
appropriate by the lEP team, include all 
“needed transition services,” as identified by 
the lEP team and consistent with the 
definition at § 300.29, regardless of whether 
the public agency or some other agency will 
provide those services. Section 300.347(b)(2) 
specifically requires that the statement of 
needed transition services include, “* * * if 
appropriate, a statement of the interagency 
responsibilities or any needed linkages.” 

Further, the IDEA Amendments of 1997 
also permit an LEA to use up to five percent 
of the Part B funds it receives in any fiscal 
year in combination with other amounts, 
which must include amounts other than 
education funds, to develop and implement 
a coordinated services system. These funds 
may be used for activities such as: (1) linking 
lEPs under Part B and Individualized Family 
Service Plans (IFSPs) under Part C, with 
Individualized Service Plans developed 
under multiple Federal and State programs, 
such as Title I of the Rehabilitation Act; and 
(2) developing and implementing interagency 
financing strategies for the provision of 
services, including transition services under 
Part B. 

The need to include, as part of a student’s 
lEP, transition services to be provided by 
agencies other than the public agency is 
contemplated by § 300.348(a), which 
specifies what the public agency must do if 
another agency participating in the 
development of the statement of needed 
transition services fails to provide a needed 
transition service that it had agreed to 
provide. 

If an agreed-upon service by another 
agency is not provided, the public agency 
responsible for the student’s education must 
implement alternative strategies to meet the 
student’s needs. This requires that the public 
agency provide the services, or convene an 
lEP meeting as soon as possible to identify 
alternative strategies to meet the transition 
services objectives, and to revise the lEP 
accordingly. 

Alternative strategies might include the 
identification of another funding soiu-ce, 
referral to another agency, the public 
agency’s identification of other district-wide 
or community resources that it can use to 
meet the student’s identified needs 
appropriately, or a combination of these 
strategies. As emphasized by § 300.348(b), 
however: 

Nothing in [Part B] relieves any 
participating agency, including a State 
vocational rehabilitation agency, of the 
responsibility to provide or pay for any 
transition service that the agency would 
otherwise provide to students with 
disabilities who meet the eligibility criteria of 
that agency. 

However, the fact that an agency other than 
the public agency does not fulfill its 
responsibility does not relieve the public 
agency of its responsibility to ensure that 
FAPE is available to each student with a 
disability. (Section 300.142(b)(2) specifically 
requires that if an agency other than the LEA 
fails to provide or pay for a special education 
or related service (which could include a 
transition service), the LEA must, without 
delay, provide or pay for the service, and 

may then claim reimbursement from the 
agency that failed to provide or pay for the 
service.) 

13. Under what circumstances must a 
public agency invite representatives from 
other agencies to an lEP meeting at which a 
child’s need for transition services will be 
considered? 

Section 300.344 requires that, “In 
implementing the requirements of 
[§ 300.347(b)(l)(ii) requiring a statement of 
needed transition services], the public agency 
shall also invite a representative of any other 
agency that is likely to be responsible for 
providing or paying for transition services.” 
To meet this requirement, the public agency 
must identify all agencies that are “likely to 
be responsible for providing or paying for 
transition services” for each student 
addressed by § 300.347(b)(1), and must invite 
each of those agencies to the lEP meeting; 
and if an agency invited to send a 
representative to a meeting does not do so, 
the public agency must take other steps to 
obtain the participation of that agency in the 
planning of any transition services. 

If, during the course of an lEP meeting, the 
team identifies additional agencies that are 
“likely to be responsible for providing or 
paying for transition services” for the 
student, the public agency must determine 
how it will meet the requirements of 
§300.344. 

IV. Other Questions Regarding the 
Development and Content of lEPS 

14. For a child with a disability receiving 
special education for the first time, when 
must an lEP be developed—before or after the 
child begins to receive special education and 
related services? 

Section 300.342(b)(1) requires that an lEP 
be "in effect before special education and 
related services are provided to an eligible 
child * * *” (Italics added.) 

The appropriate placement for a particulcu 
child with a disability cannot be determined 
until after decisions have been made about 
the child’s needs and the services that the 
public agency will provide to meet those 
needs. These decisions must be made at the 
lEP meeting, and it would not be permissible 
first to place tbe child and then develop the 
lEP. Therefore, the lEP must be developed 
before placement. (Further, the child’s 
placement must be based, among other 
factors, on the child’s lEP.) 

This requirement does not preclude 
temporarily placing an eligible child with a 
disability in a program as part of the 
evaluation process—before the lEP is 
finalized—to assist a public agency in 
determining the appropriate placement for 
the child. However, it is essential that the 
temporary placement not become the final 
placement before the lEP is finalized. In 
order to ensure that this does not happen, the 
State might consider requiring LEAs to take 
the following actions: 

a. Develop an interim lEP for the child that 
sets out the specific conditions and timelines 
for the trial placement. (See paragraph c, 
following.) 

b. Ensure that the parents agree to the 
interim placement before it is carried out, 
and that they are involved throughout the 
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process of developing, reviewing, and 
revising the child’s lEP. 

c. Set a specific timeline (e.g., 30 days) for 
completing the evaluation, finalizing the lEP, 
and determining the appropriate placement 
for the child. 

d. Conduct an lEP meeting at the end of the 
trial period in order to finalize the child’s 
lEP. 

15. Who is responsible for ensuring the 
development of lEPs for children with 
disabilities served by a public agency other 
than an LEA? 

The answer as to which public agency has 
direct responsibility for ensuring the 
development of lEPs for children with 
disabilities served by a public agency other 
than an LEA will vary from State to State, 
depending upon State law, policy, or 
practice. The SEA is ultimately responsible 
for ensuring that all Part B requirements, 
including the lEP requirements, are met for 
eligible children within the State, including 
those children served by a public agency 
other than an LEA. Thus, the SEA must 
ensure that every eligible child with a 
disability in the State has FAPE available, 
regardless of which State or local agency is 
responsible for educating the child. (The only 
exception to this responsibility is that the 
SEA is not responsible for ensuring that 
FAPE is made available to children with 
disabilities who are convicted as adults 
under State law and incarcerated in adult 
prisons, if the State has assigned that 
responsibility to a public agency other than 
the SEA. (See § 300.600(d)). 

Although the SEA has flexibility in 
deciding the best means to meet this 
obligation (e.g., through interagency 
agreements), the SEA must ensure that no 
eligible child with a disability is denied 
FAPE due to jurisdictional disputes among 
agencies. 

When an LEA is responsible for the 
education of a child with a disability, the 
LEA remains responsible for developing the 
child’s lEP, regardless of the public or private 
school setting into which it places the child. 

16. For a child placed out of State by an 
educational or non-educational State or local 
agency, is the placing or receiving State 
responsible for the child’s lEP? 

Regardless of the reason for the placement, 
the “placing” State is responsible for 
ensuring that the child’s lEP is developed 
and that it is implemented. The 
determination of the specific agency in the 
placing State that is responsible for the 
child’s lEP would be based on State law, 
policy, or practice. However, the SEA in the 
placing State is ultimately responsible for 
ensuring that the child has FAPE available. 

17. If a disabled child has been receiving 
* special education from one public agency 

and transfers to another public agency in the 
same State, must the new public agency 
develop an lEP before the child can be placed 
in a special education program? 

If a child with a disability moves from one 
public agency to another in the same State, 
the State and its public agencies have an 
ongoing responsibility to ensure that FAPE is 
made available to that child. This means that 
if a child moves to another public agency the 
new agency is responsible for ensuring that 

the child has available special education and 
related services in conformity with an lEP. 

The new public agency must ensure that 
the child has an lEP in effect before the 
agency can provide special education and 
related services. The new public agency may 
meet this responsibility by either adopting 
the lEP the former public agency developed 
for the child or by developing a new lEP for 
the child. (The new public agency is strongly 
encouraged to continue implementing the 
lEP developed by the former public agency, 
if appropriate, especially if the parents 
believe their child was progressing 
appropriately under that lEP.) 

Before the child’s lEP is finalized, the new 
public agency may provide interim services 
agreed to by both the parents and the new 
public agency. If the parents and the new 
public agency are unable to agree on an 
interim lEP and placement, the new public 
agency must implement the old lEP to the 
extent possible until a new lEP is developed 
and implemented. 

In general, while the new public agency 
must conduct an lEP meeting, it would not 
be necessary if: (1) A copy of the child’s 
current lEP is available; (2) the parents 
indicate that they are satisfied with the 
current lEP; and (3) the new public agency 
determines that the current lEP is appropriate 
and can be implemented as written. 

If the child’s current lEP is not available, 
or if either the new public agency or the 
parent believes that it is not appropriate, the 
new public agency must develop a new lEP 
through appropriate procedures within a 
short time after the child enrolls in the new 
public agency (normally, within one week). 

18. What timelines apply to the 
development and implementation of an 
initial lEP for a child with a disability? 

Section 300.343(b) requires each public 
agency to ensure that within a reasonable 
period of time following the agency’s receipt 
of parent consent to an initial evaluation of 
a child, the child is evaluated and, if 
determined eligible, special education and 
related services are made available to the 
child in accordance with an lEP. The section 
further requires the agency to conduct a 
meeting to develop an lEP for the child 
within 30 days of determining that the child 
needs special education and related services. 

Section 300.342(b)(2) provides that an lEP 
must be implemented as soon as possible 
following the meeting in which the lEP is 
developed. 

19. Must a public agency hold separate 
meetings to determine a child’s eligibility for 
special education and related services, 
develop the child’s lEP, and determine the 
child’s placement, or may the agency meet all 
of these requirements in a single meeting? 

A public agency may, after a child is 
determined by “a group of qualified 
professionals and the parent” (see 
§ 300.534(a)(1)) to be a child with a 
disability, continue in the same meeting to 
develop an lEP for the child and then to 
determine the child’s placement. However, 
the public agency must ensure that it meets: 
(1) the requirements of § 300.535 regarding 
eligibility decisions; (2) all of the Part B 
requirements regarding meetings to develop 
lEPs (including providing appropriate 

notification to the parents, consistent with 
the requirements of §§ 300.345, 300.503, and 
300.504, and ensuring that all the required 
team members participate in the 
development of the lEP, consistent with the 
requirements of § 300.344;) and (3) ensuring 
that the placement is made by the required 
individuals, including the parent, as required 
by §§300.552 and 300.501(c). 

20. How frequently must a public agency 
conduct meetings to review, and, if 
appropriate, revise the lEP for each child 
with a disability? 

A public agency must initiate and conduct 
meetings periodically, but at least once every 
twelve months, to review each child’s lEP, in 
order to determine whether the annual goals 
for the child are being achieved, artd to revise 
the lEP, as appropriate, to address: (a) Any 
lack of expected progress toward the annual 
goals and in the general curriculum, if 
appropriate; (b) the results of any 
reevaluation; (c) information about the child 
provided to, or by, the parents; (d) the child’s 
anticipated needs; or (e) other matters 
(§ 300.343(c)). 

A public agency also must ensure that an 
lEP is in effect for each child at the beginning 
of each school year (§ 300.342(a)). It may 
conduct lEP meetings at any time during the 
year. However, if the agency conducts the lEP 
meeting prior to the beginning of the next 
school year, it must ensure that the lEP 
contains the necessary special education and 
related services and supplementary aids and 
services to ensure that the student’s lEP can 
be approf riately implemented during the 
next schoal year. Otherwise, it would be 
necessary for the public agency to conduct 
another lEP meeting. 

Although the public agency is responsible 
for determining when it is necessary to 
conduct an lEP meeting, the parents of a 
child with a disability have the right to 
request an lEP meeting at any time. For 
example, if the parents believe that the child 
is not progressing satisfactorily or that there 
is a problem with the child’s current lEP, it 
would be appropriate for the parents to 
request an lEP meeting. 

If a child’s teacher feels that the child’s lEP 
or placement is not appropriate for the child, 
the teacher should follow agency procedures 
with respect to: (1) calling or meeting with 
the parents or (2) requesting the agency to 
hold another lEP meeting to review the 
child’s lEP. 

The legislative history of Public Law 94- 
142 makes it clear that there should be as 
many meetings a year as any one child may 
need (121 Cong. Rec. S20428-29 (Nov. 19, 
1975) (remarks of Senator Stafford)). Public 
agencies should grant any reasonable parent 
request for an lEP meeting. For example, if 
the parents question the adequacy of services 
that are provided while their child is 
suspended for short periods of time, it would 
be appropriate to convene an lEP meeting. 

In general, if either a parent or a public 
agency believes that a required component of 
the student’s lEP should be changed, the 
public agency must conduct an lEP meeting 
if it believes that a change in the lEP may be 
necessary to ensure the provision of FAPE. 

If a parent requests an lEP meeting because 
the parent believes that a change is needed 
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in the provision of FAPE to the child or the 
educational placement of the child, and the 
agency refuses to convene an lEP meeting to 
determine whether such a change is needed, 
the agency must provide written notice to the 
parents of the refusal, including an 
explanation of why the agency has 
determined that conducting the meeting is 
not necessary to ensure the provision of 
FAPE to the student. 

Under § 300.507(a), the parents or agency 
may initiate a due process hearing at any 
time regarding any proposal or refusal 
regarding the identification, evaluation, or 
educational placement of the child, or the 
provision of FAPE to the child, and the 
public agency must inform parents about the 
availability of mediation. 

21. May lEP meetings be audio- or video¬ 
tape-recorded? 

P8ut B does not address the use of audio 
or video recording devices at lEP meetings, 
and no other Federal statute either authorizes 
or prohibits the recording of an lEP meeting ' 
by either a parent or a school official. 
Therefore, an SEA or public agency has the 
option to require, prohibit, limit, or 
otherwise regulate the use of recording 
devices at lEP meetings. 

If a public agency has a policy that 
prohibits or limits the use of recording 
devices at lEP meetings, that policy must 
provide for exceptions if they are necessary 
to ensure that the parent understands the lEP 
or the lEP process or to implement other 
parental rights guaranteed imder Part B. An 
SEA or school district that adopts a rule 
regulating the tape recording of lEP meetings 
also should ensure that it is uniformly 
applied. 

Any recording of an lEP meeting that is 
maintained by the public agency is an 
“education record,” within the meaning of 
the Family Educational Rights and Privacy 
Act (“FERPA”; 20 U.S.C. 1232g), and would, 
therefore, be subject to the confidentiality 
requirements of the regulations under both 
FERPA (34 CFR part 99) and part B 
(§§300.560-300.575). 

Parents wishing to use audio or video 
recording devices at lEP meetings should 
consult State or local policies for further 
guidance. 

22. Who can serve as the representative of 
the public agency at an EEP meeting? 

The lEP team must include a representative 
of the public agency who: (a) Is qualified to 
provide, or supervise the provision of, 
specially designed instruction to meet the 
unique needs of children with disabilities; (b) 
is knowledgeable about the general 
curriculum; and (c) is knowledgeable about 
the availability of resources of the public 
agency (§ 300.344(a)(4)). 

Each public agency may determine which 
specific staff member will serve as the agency 
representative in a particular lEP meeting, so 
long as the individual meets these 
requirements. It is important, however, that 
the agency representative have the authority 
to commit agency resources and be able to 
ensure that whatever services are set out in 
the lEP will actually be provided. 

A public agency may designate another 
public agency member of the lEP team to also 
serve as the agency representative, so long as 

that individual meets the requirements of 
§ 300.344(a)(4). 

23. For a child with a disability being 
considered for initial provision of special 
education and related services, which teacher 
or teachers should attend the lEP meeting? 

A child’s lEP team must include at least 
one of the child’s regular education teachers 
(if the child is, or may be participating in the 
regular education environment) and at least 
one of the child’s special education teachers, 
or, if appropriate, at least one of the child’s 
special education providers (§ 300.344(a)(2) 
and (3)). 

Each lEP must include a statement of the 
present levels of educational performance, 
including a statement of how the child’s 
disability affects the child’s involvement and 
progress in the general curriculum 
(§ 300.347(a)(1)). At least one regular 
education teacher is a required member of 
the lEP team of a child who is, or may be, 
participating in the regular educational 
environment, regardless of the extent of that 
participation. 

The requirements of § 300.344(a)(3) can be 
met by either; (1) a special education teacher 
of the child; or (2) another special education 
provider of the child, such as a speech 
pathologist, physical or occupational 
therapist, etc., if the related service consists 
of specially designed instruction and is 
considered special education imder 
applicable State standards. 

Sometimes more than one meeting is 
necessary in order to finalize a child’s EEP. 
In this process, if the special education 
teacher or special education provider who 
will be working with the child is identified, 
it would be useful to have that teacher or 
provider participate in the meeting with the 
parents and other members of the lEP team 
in finalizing the lEP. If this is not possible, 
the public agency must ensure that the 
teacher or provider has access to the child’s 
lEP as soon as possible after it is finalized 
and before beginning to work with the child. 

Further, (consistent with § 300.342(b)), the 
public agency must ensure that each regular 
education teacher, special education teacher, 
related services provider and other service 
provider of an eligible child under this part 
(1) has access to the child’s lEP, and (2) is 
informed of his or her specific 
responsibilities related to implementing the 
lEP, and of the specific accommodations, 
modifications, and supports that must be 
provided to the child in accordance with the 
lEP. This requirement is crucial to ensuring 
that each child receives FAPE in accordance 
with his or her lEP, and that the lEP is 
appropriately and effectively implemented. 

24. What is the role of a regular education 
teacher in the development, review and 
revision of the lEP for a child who is, or may 
be, participating in the regular education 
environment? 

As required by § 300.344(a)(2), the lEP 
team for a child with a disability must 
include at least one regular education teacher 
of the child if the child is, or may be, 
participating in the regular education 
environment. Section 300.346(d) further 
specifies that the regular education teacher of 
a child with a disability, as a member of the 
lEP team, must, to the extent appropriate. 

participate in the development, review, and 
revision of the child’s lEP, including 
assisting in—(1) the determination of 
appropriate positive behavioral interventions 
and strategies for the child; and (2) the 
determination of supplementary aids and 
services, program modifications, and 
supports for school personnel that will be 
provided for the child, consistent with 
300.347(a)(3) (§ 300.344(d)). 

Thus, while a regular education teacher 
must be a member of the lEP team if the child 
is, or may be, participating in the regular 
education environment, the teacher need not 
(depending upon the child’s needs and the 
purpose of the specific lEP team meeting) be 
required to participate in all decisions made 
as part of the meeting or to be present 
throughout the entire meeting or attend every 
meeting. For example, the regular education 
teacher who is a member of the lEP team 
must participate in discussions and decisions 
about how to modify the general curriculum 
in the regular classroom to ensure the child’s 
involvement and progress in the general 
curriculum and participation in the regular 
education environment. 

Depending upon the specific 
circumstances, however, it may not be 
necessary for the regular education teacher to 
participate in discussions and decisions 
regarding, for example, the physical therapy 
needs of the child, if the teacher is not 
responsible for implementing that portion of 
the child’s lEP. 

In determining the extent of the regular 
education teacher’s participation at lEP 
meetings, public agencies and parents should 
discuss and try to reach agreement on 
whether the child’s regular education teacher 
that is a member of the lEP team should be 
present at a particular lEP meeting and, if so, 
for what period of time. The extent to which 
it would be appropriate for the regular 
education teacher member of the lEP team to 
participate in lEP meetings must be decided 
on a case-by-case basis. 

25. If a child with a disability attends 
several regular classes, must all of the child’s 
regular education teachers be members of the 
child’s EEP team? 

No. The lEP team need not include more 
than one regular education teacher of the 
child. If the participation of more than one 
regular education teacher would be beneficial 
to the child’s success in school (e.g., in terms 
of enhancing the child’s participation in the 
general curriculiun), it would be appropriate 
for them to attend the meeting. 

26. How should a public agency determine 
which regular education teacher and special 
education teacher will be members of the lEP 
team for a particular child with a disability? 

The regular education teacher who serves 
as a member of a child’s lEP team should be 
a teacher who is, or may be, responsible for 
implementing a portion of the lEP, so that the 
teacher can participate in discussions about 
how best to teach the child. 

If the child has more than one regular 
education teacher responsible for carrying 
out a portion of the lEP, the LEA may 
designate which teacher or teachers will 
serve as lEP team member(s), taking into 
account the best interest of the child. 

In a situation in which not all of the child’s 
regular education teachers are members of 
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the child’s lEP team, the LEA is strongly 
encouraged to seek input from the teachers 
who will not be attending. In addition, 
(consistent with § 300.342(b)), the LEA must 
ensure that each regular education teacher (as 
well as each special education teacher, 
related services provider, and other service 
provider) of an eligible child under this part 
(1) has access to the child’s lEP, and (2) is 
informed of his or her specific 
responsibilities related to implementing the 
lEP, and of the specific accommodations, 
modifications and supports that must be 
provided to the child in accordance with the 
lEP. 

In the case of a child whose behavior 
impedes the learning of the child or others, 
the LEA is encouraged to have a regular 
education teacher or other person 
knowledgeable about positive behavior 
strategies at the lEP meeting. This is 
especially important if the regular education 
teacher is expected to carry out portions of 
the lEP. 

Similarly, the special education teacher or 
provider of the child who is a member of the 
child’s lEP team should be tbe person who 
is, or will be, responsible for implementing 
the lEP. If, for example, the child’s disability 
is a speech impairment, the special education 
teacher on the lEP team could be the speech- 
language pathologist. 

27. For a child whose primary disability is 
a speech impairment, may a public agency 
meet its responsibility under § 300.344(a)(3) 
to ensure that the lEP team includes “at least 
one special education teacher, or, if 
appropriate, at least one special education 
provider of the child” by including a speech- 
language pathologist on the lEP team? 

Yes, if speech is considered special 
education under State standards. As with 
other children with disabilities, the lEP team 
must also include at least one of the child’s 
regular education teachers if the child is, or 
may be, participating in the regular education 
environment. 

28. Do parents and public agencies have 
the option of inviting any individual of their 
choice be participants on their child’s lEP 
team? 

The lEP team may, at the discretion of the 
parent or the agency, include “other 
individuals who have knowledge or special 
expertise regarding the child * * *" 
(§ 300.344(a)(6), italics added). Under 
§ 300.344(a)(6), these individuals are 
members of the lEP team. This is a chemge 
from prior law, which provided, without 
qualification, that parents or agencies could 
have other individuals as members of the lEP 
team at the discretion of the parents or 
agency. 

Under § 300.344(c), the determination as to 
whether an individual has knowledge or 
special expertise, within the meaning of 
§ 300.344(a)(6), shall be made by the parent 
or public agency who has invited the 
individual to be a member of the lEP team. 

Part B does not provide for including 
individuals such as representatives of teacher 
organizations as part of an lEP team, unless 
they are included because of knowledge or 
special expertise regarding the child. 
(Because a representative of a teacher 
organization would generally be concerned 

with the interests of the teacher rather than 
the interests of the child, and generally 
would not possess knowledge or expertise 
regarding the child, it generally would be 
inappropriate for such an official to be a 
member of the lEP team or to otherwise 
participate in an lEP meeting.) 

29. Can parents or public agencies bring 
their attorneys to lEP meetings, and, if so 
under what circumstances? Are attorney’s 
fees available for parents’ attorneys if the 
parents are j>revailing parties in actions or 
proceedings brought under Part B? 

Section 300.344(a)(6) authorizes the 
addition to the lEP team of other individuals 
at the discretion of the parent or the public 
agency only if those other individuals have 
knowledge or special expertise regarding the 
child. The determination of whether an 
attorney possesses knowledge or special 
expertise regarding the child would have to 
be made on a case-by-case basis by the parent 
or public agency inviting the attorney to be 
a member of the team. 

The presence of the agency’s attorney 
could contribute to a potentially adversarial 
atmosphere at the meeting. The same is true 
with regard to the presence of an attorney 
accompanying the parents at the lEP meeting. 
Even if the attorney possessed knowledge or 
special expertise regarding the child 
(§ 300.344(a)(6)), an attorney’s presence 
would have the potential for creating an 
adversarial atmosphere that would not 
necessarily be in the best interests of the 
child. 

Therefore, the attendance of attorneys at 
lEP meetings should be strongly discouraged. 
Further, as specified in Section 
615(i)(3)(D)(ii) of the Act and 
§ 300.513(c)(2)(ii), Attorneys’ fees may not be 
awarded relating to any meeting of the lEP 
team unless the meeting is convened as a 
result of an administrative proceeding or 
judicial action, or, at the discretion of the 
State, for a mediation conducted prior to the 
request for a due process hearing. 

30. Must related services personnel attend 
lEP meetings? 

Although Part B does not expressly require 
that the lEP team include related services 
personnel as part of the lEP team 
(§ 300.344(a)), it is appropriate for those 
persons to be included if a particular related 
service is to be discussed as part of the lEP 
meeting. Section 300.344(a)(6) provides that 
the lEP team also includes “at file discretion 
of the parent or the agency, other individuals 
who have knowledge or special expertise 
regarding the child, including related 
services personae] as appropriate. * * *” 
(Italics added.) 

Further, § 300.344(a)(3) requires that the 
lEP team for each child with a disability 
include “at least one special education 
teacher, or, if appropriate, at least one special 
education provider of the child * * *”This 
requirement can be met by the participation 
of either (1) a special education teacher of the 
child, or (2) another special education 
provider such as a speech-language 
pathologist, physical or occupational 
therapist, etc., if the related service consists ' 
of specially designed instruction and is 
considered special education under the 
applicable State standard. 

If a child with a disability has an identified 
need for related services, it would be 
appropriate for the related services personnel 
to attend the meeting or otherwise be 
involved in developing the lEP. As explained 
in the Committee Reports on the IDEA 
Amendments of 1997, “Related services 
personnel should be included on the team 
when a particular related service will he 
discussed at the request of the child’s parents 
or the school.” (H. Rep. No. 105-95, p. 103 
(1997); S. Rep. No. 105-17, p. 23 (1997)). For 
example, if the child’s evaluation indicates 
the need for a specific related service (e.g., 
physical therapy, occupational therapy, 
special transportation services, school social 
work services, school health services, or 
counseling), the agency should ensure that a 
qualified provider of that service either (1) 
attends the lEP meeting, or (2) provides a 
written recommendation concerning the 
nature, frequency, and amount of service to 
be provided to the child. This written 
recommendation could be a part of the 
evaluation report. 

A public agency must ensure that all 
individuals who are necessary to develop an 
lEP that will meet the child’s unique needs, 
and ensure the provision of FAPE to the 
child, participate in the child’s lEP meeting. 

31. Must the public agency ensure that all 
services specified in a child’s lEP are 
provided? 

Yes. The public agency must ensure that 
all services set forth in the child’s lEP are 
provided, consistent with the child’s needs 
as identified in the lEP. The agency may 
provide each of those services directly, 
through its own staff resources: indirectly, by 
contracting with another public or private 
agency; or through other arrangements. In 
providing the services, the agency may use 
whatever State, local. Federal, and private 
sources of support are available for those 
purposes (see § 300.301(a)); but the services 
must be at no cost to the parents, and the 
public agency remains responsible for 
ensuring that the lEP services are provided in 
a manner that appropriately meets the 
student’s needs as specified in the lEP. The 
SEA and responsible public agency may not 
allow the failure of another agency to provide 
service(s) described in the child’s lEP to deny 
or delay the provision of FAPE to the child. 
(See § 300.142, Methods of ensuring 
services.) 

32. Is it permissible for an agency to have 
the lEP completed before the lEP meeting 
begins? 

No. Agency staff may come to an lEP 
meeting prepared with evaluation findings 
and proposed recommendations regarding 
lEP content, but the agency must make it 
clear to the parents at the outset of the 
meeting that the services proposed by the 
agency are only recommendations for review 
and discussion with the parents. Parents 
have the right to bring questions, concerns, 
and recommendations to an lEP meeting as 
part of a full discussion, of the child’s needs 
and the services to be provided to meet those 
needs before the lEP is finalized. 

Public agencies must ensure that, if agency 
personnel bring drafts of some or all of the 
lEP content to the lEP meeting, there is a full 
discussion with the child’s parents, before 
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the child’s lEP is finalized, regarding drafted 
content and the child’s needs and the 
services to be provided to meet those needs. 

33. Must a public agency include 
transportation in a child’s lEP as a related 
service? 

As with other related services, a public 
agency must provide transportation as a 
related service if it is required to assist the 
disabled child to benefit from special 
education. (This includes transporting a 
preschool-aged child to the site at which the 
public agency provides special education and 
related services to the child, if that site is 
different from the site at which the child 
receives other preschool or day care 
services.) 

In determining whether to include 
transportation in a child’s lEP, and whether 
the child needs to receive transportation as 
a related service, it would be appropriate to 
have at the lEP meeting a person with 
expertise in that area. In making this 
determination, the lEP team must consider 
how the child’s disability affects the child’s 
need for transportation, including 
determining whether the child’s disability 
prevents the child from using the same 
transportation provided to nondisabled 
children, or from getting to school in the 
same manner as nondisabled children. 

The public agency must ensure that any 
transportation service included in a child’s 
lEP as a related service is provided at public 
expense and at no cost to the parents, and 
that the child’s lEP describes the 
transportation arrangement. 

Even if a child’s lEP team determines that 
the child does not require transportation as 
a related service, Section 504 of the 
Rehabilitation Act of 1973, as amended, 
requires that the child receive the same 
transportation provided to nondisabled 
children. If a public agency transports 
nondisabled children, it must transport 
disabled children under the same terms and 
conditions. However, if a child’s lEP team 
determines that the child does not need 
transportation as a related service, and the 
public agency transports only those children 
whose lEPs specify transportation as a related 
service, and does not transport nondisabled 
children, the public agency would not be 
required to provide transportation to a 
disabled child. 

It should be assumed that most children 
with disabilities receive the same 
transportation services as nondisabled 
children. For some children with disabilities, 
integrated transportation may be achieved by 
providing needed accommodations such as 
lifts and other equipment adaptations on 
regvdar school transportation vehicles. 

34. Must a public agency provide related 
services that are required to assist a child 
with a disability to benefit from special 
education, whether or not those services are 
included in the list of related services in 
§300.24? 

The list of related services is not 
exhaustive and may include other 
developmental, corrective, or supportive 
services if they are required to assist a child 
with a disability to benefit from special 
education. This could, depending upon the 
unique needs of a child, include such 

services as nutritional services or service 
coordination. 

These determinations must be made on an 
individual basis by each child’s lEP team. 

35. Must the lEP specify the amount of 
services or may it simply list the services to 
be provided? 

'The amount of services to be provided 
must be stated in the lEP, so that the level 
of the agency’s commitment of resources will 
be clear to parents and other lEP team 
members (§ 300.347(a)(6)). The amount of 
time to be committed to each of the various 
services to be provided must be (1) 
appropriate to the specific service, and (2) 
stated in the lEP in a manner that is clear to 
all who are involved in both the development 
and implementation of the lEP. 

The amount of a special education or 
related service to be provided to a child may 
be stated in the lEP as a range (e.g., speech 
therapy to be provided three times per week 
for 30—45 minutes per session) only if the lEP 
team determines that stating the amount of 
services as a range is necessary to meet the 
unique needs of the child. For example, it 
would be appropriate for the lEP to specify, 
based upon the lEP team’s determination of 
the student’s unique needs, that particular 
services are needed only under specific 
circumstances, such as the occurrence of a 
seizure or of a particular behavior. A range 
may not be used because of personnel 
shortages or uncertainty regarding the 
availability of staff. 

36. Under what circumstances is a public 
agency required to permit a child with a 
disability to use a school-purchased assistive 
technology device in the child’s home or in 
another setting? 

Each child’s lEP team must consider the 
child’s need for assistive technology (AT) in 
the development of the child’s lEP 
(§ 300.346(a)(2)(v)); and the nature and extent 
of the AT devices and services to be provided 
to the child must be reflected in the child’s 
lEP (§ 300.346(c)). 

A public agency must permit a child to use 
school-purchased assistive technology 
devices at home or in other settings, if the 
lEP team determines that the child needs 
access to those devices in nonschool settings 
in order to receive FAPE (to complete 
homework, for example). 

Any assistive technology devices that are 
necessary to ensure FAPE must be provided 
at no cost to the parents, and the parents 
cannot be charged for normal use, wear and 
tear. However, while ownership of the 
devices in these circumstances would remain 
with the public agency. State law, rather than 
Part B, generally would govern whether 
parents are liable for loss, theft, or damage 
due to negligence or misuse of publicly 
owned equipment used at home or in other 
settings in accordance with a child’s lEP. 

37. Can the lEP team also function as the 
group making the placement decision for a 
child with a disability? 

Yes, a public agency may use the lEP team 
to make the placement decision for a child, 
so long as the group making the placement 
decision meets the requirements of 
§§300.552 and 300.501(c), which requires 
that the placement decision be made by a 
group of persons, including the parents, and 

other persons knowledgeable about the child, 
the meaning of the evaluation data, and the 
placement options. 

38. If a child’s lEP includes behavioral 
strategies to address a particular behavior, 
can a child ever he suspended for engaging 
in that behavior? 

If a child’s behavior impedes his or her 
learning or that of others, the lEP team, in 
developing the child’s lEP, must consider, if 
appropriate, development of strategies, 
including positive behavioral interventions, 
strategies and supports )o address that 
behavior, consistent with § 300.346(a)(2)(i). 
This means that in most cases in which a 
child’s behavior that impedes his or her 
learning or that of others is, or can be readily 
anticipated to be, repetitive, proper 
development of the child’s lEP will include 
the development of strategies, including 
positive behavioral interventions, strategies 
and supports to address that behavior. See 
§ 300.346(c). This includes behavior that 
could violate a school code of conduct. A 
failure to, if appropriate, consider and 
address these behaviors in developing and 
implementing the child’s lEP would 
constitute a denial of FAPE to the child. Of 
course, in appropriate circumstances, the lEP 
team, which includes the child’s parents, 
might determine that the child’s behavioral 
intervention plan includes specific regular or 
alternative disciplinary measures, such as 
denial of certain privileges or short 
suspensions, that would result from 
particular infractions of school rules, along 
with positive behavior intervention strategies 
and supports, as a part of a comprehensive 
plan to address the child’s behavior. Of 
course, if short suspensions that are included 
in a child’s lEP are being implemented in a 
manner that denies the child access to the 
ability to progress in the educational 
program, the child would be denied FAPE. 

Whether other disciplinary measures, 
including suspension, are ever appropriate 
for behavior that is addressed in a child’s lEP 
will have to be determined on a case by case 
basis in light of the particular circumstances 
of that incident. However, school personnel 
may not use their ability to suspend a child 
for 10 days or less at a time on multiple 
occasions in a school year as a means of 
avoiding appropriately considering and 
addressing the child’s behavior as a part of 
providing FAPE to the child. 

39. If a child’s behavior in the regular 
classroom, even with appropriate 
interventions, would significantly impair the 
learning of others, can the group that makes 
the placement decision determine that 
placement in the regular classroom is 
inappropriate for that child? 

The lEP team, in developing the lEP, is 
required to consider, when appropriate, 
strategies, including positive behavioral 
interventions, strategies and supports to 
address the behavior of a child with a 
disability whose behavior impedes his or her 
learning or that of others. If the lEP team 
determines that such supports, strategies or 
interventions are necessary to address the 
behavior of the child, those services must be 
included in the child’s lEP. These provisions 
are designed to foster increased participation 
of children with disabilities in regular 
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education environments or other less 
restrictive environments, not to serve as a 
basis for placing children with disabilities in 
more restrictive settings. 

The determination of appropriate 
placement for a child whose behavior is 
interfering with the education of others 
requires careful consideration of whether the 
child can appropriately function in the 
regular classroom if provided appropriate 
behavioral supports, strategies and 
interventions. If the child can appropriately 
function in the regular classroom with 
appropriate behavioral supports, strategies or 
interventions, placement in a more restrictive 
environment would be inconsistent with the 
least restrictive environment provisions of 

the IDEA. If the child’s behavior in the 
regular classroom, even with the provision of 
appropriate behavioral supports, strategies or 
interventions, would significantly impair the 
learning of others, that placement would not 
meet his or her needs and would not be 
appropriate for that child. 

40. May school personnel during a school 
year implement more than one short-term 
removal of a child with disabilities from his 
or her classroom or school for misconduct? 

Yes. Under § 300.520(a)(1), school 
personnel may order removal of a child with 
a disability from the child’s current 
placement for not more than 10 consecutive 
school days for any violation of school rules, 
and additional removals of not more than 10 

consecutive school days in that same school 
year for separate incidents of misconduct, as 
long as these removals do not constitute a 
change of placement imder § 300.519(b). 
However, these removals are permitted only 
to the extent they are consistent with 
discipline that is applied to children without 
disabilities. Also, school personnel should be 
aware of constitutional due process 
protections that apply to suspensions of all 
children. Gossv. l^pez, 419 U.S. 565 (1975). 
Section 300.121(d) addresses the extent of 
the obligation to provide services after a 
child with a disability has been removed 
from his or her current placement for more 
than 10 school days in the same school year. 

BILLING CODE: 4000-01-P 
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APPENDIX B to Part 300 

INDEX FOR IDEA-PART B REG 
(34 CFR PART 300) 

h-hJt._ 

ACCESS (TO) 
—Access rights (confidentiality).300.562 
—Assistive technology devices in child's home.300.308(b) 
—Education records (prior notice rec[uirement).300.504(b)(4) 
—General curriculum (ensure access to).300.26(b) (3) (ii) 
—List of employees who may have access to records....300.572(d) 
—Parent's private insurance proceeds.300.142(f) 
—Policies emd procedures...300.284 
—Record of access (confidentiality).300.563 

ACCESSIBILITY STANDARDS (Construction)—Comply with: 
—American's with Disabilities Guidelines for 

Buildings and Facilities.300.756(b)(1) 
—Uniform Federal Accessibility Standards.300.756(b)(2) 

ACCOMMODATIONS 
—In assessments.300.138(a) 
—Specific accommodations (lEP—teachers informed of).300.342(b) 

ACCOUNTABILITY 
—Coordinated services system (accountability 

for results).300.244(b)(1) 
—lEP-accountability (see S300.350, (b)). 

ACT (definition)...300.4 

ADD (Attention deficit disorder).300.7 (c) (9) (i) 
—ADHD (Attention deficit hyperactivity disorder).300.7(c)(9)(i) 

ADDITIONAL DISCLOSURE OF INFORMATION REQUIREMENT.300.509(b)(1) 

ADULT CORRECTIONAL FACILITIES (see "correctional 
facilities”). 

ADULT PRISONS (students with disabilities in) 
—Divided State agency responsibility.300.587(e) 
—FAPE requirements 

o Exception to FAPE.300.311 
o Requirements that do not apply.300.311(b) 
o Modifications of lEP or placement.300.311(c) 

—Governor.300.600(d) 
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A-AP-Continued 

ADULT PRISONS (Continued) 
—lEP (special rules).300.347(d) 
—Public agency responsibility.300.600(d) 
—State advisory panel function (advise on).300.652(b) 

ADVERSELY AFFECTS EDUCATIONAL PERFORMANCE (see 
"Child with a disability," §300.7(c)(1), (3), 

(4), (5), (6), & (8)-(13)). 

ADVISORY BOARD (Secretary of the Interior).300.262 
ADVISORY PANEL (see "State advisory panel"). 
AGGREGATED DATA.300.139(b)(1) 

ALLOCATION(S) 
—Former Chapter 1 State agencies.300.713 
—Outlying areas (see §§300.717-300.720). 
—Secretary of Interior (payments to—§§300.715-716).. 
—To LEAS.300.712 
—To States (see §§300.703, 300.706-300.710). — 

ALLOWABLE COSTS (by SEA for State administration).300.621 
ALTERATION OF FACILITIES.300.756 

ALTERNATE ASSESSMENTS...300.138 (b) 
—Conducted (not later than July 1, 2000)..“..300.138(b)(3) 
—Guidelines for.300.138(b)(1) 
—Reports (no. of children in & performance on).300.139(a) 
—State or LEA develops.300.138(b)(2) 

ALTERNATIVE EDUCATIONAL SETTING (see "interim... 
setting"). 

ALTERNATIVE PLACEMENTS (LRE-continuum).300.551 
—State eligibility requirement.300.130(a) 

ALTERNATIVE PROGRAMMING for children expelled; in 
correctional facilities; State...schools; and 
charter schools (Subgrants to LEAs for 
capacity building).300.622(a) 

ALTERNATIVE STRATEGIES to meet transition objectives..300.348(a) 

AMENDMENTS: 
—To State policies and procedures.300.112 
—To LEA policies and procedures.300.182 

ANNUAL GOALS (lEPs) 
—FAPE for children suspended or expelled.300.121(d)(3) 
—lEP accountability.300.350 
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A-AP-Continttcd 

ANNUAL GOALS (lEPs) (Continued) 
—lEP content: 

o How progress toward goals will be measured.300.347(a)(7) 
o Special education and related services.300.347 (a) (3) (i) 
o Statement of measurable annual goals.300.347(a)(2) 

—Review and revision of lEP.300.343(c) 
—Review of existing evaluation data.300.533 (a) (2) (iv) 

ANNUAL REPORT 
—Advisory board on education of Indian children.300.266 

o Report to the Secretary...300.266(b) 
—State advisory panel report to the SEA.300.653(b) 

ANNUAL REPORT OF CHILDREN SERVED (§§300.750-300.754).. — 

APPLICABILITY OF THIS PART to State, local, 
and private agencies.300.2 

APPLICATION 
—Freely-associated States.300.719 (c) 
—For initial admission to Sp Ed (pendency).300.514(b) 
—School-based improvement plan.300.247(e) 
—Term defined in EDGAR (34 CFR 77.1).300.30 

APPROPRIATE ACCOMMODATIONS (in assessments).300.138(a) 

APPROPRIATE PROFESSIONAL REQUIREMENTS in the 
State (definition—personnel standards).300.136(a)(1) 

AS-AW, 

ASSESSMENT(S) 
—Assessment plan (discipline).300.520(b) (1) (i) 
—Functional behavioral assessment.300.520(b)(1) 
—In evaluation (see §§300.532(b), (c)2), (j), 

300.533(a) (1) (ii), (d) (1) (ii) , (d)(2)). — 
—Of leisure function (in "recreation”).300.24 (b) (10) (i) 

ASSESSMENT PLAN (Discipline).300.520(b) (1) (i) 
ASSESSMENTS—STATE AND DISTRICT-WIDE 
—Accommodations in.300.138(a) 
—Basic requirement.300.138 
—Alternate assessments.300.138 (b) 
—LEA information on assessments (for SEA).300.240 
—Modifications in administration of.300.138(a) 

o IEP content.300.347 (a) (5) (i) 
—Performance of children on .300.139(a)(2) 

o See performance indicators.300.137(b) 
—Reports relating to.300.139 
—See "Reports". 
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ASSISTIVE TECHNOLOGY (AT) 
—Definitions (AT devices & services—SS300.5-300,6),. — 
—lEP team (consideration of special factors).300.346(a)(2)(v) 
—Requirement 

o Ensure availability of..300.308(a) 
o Use of AT in child's home.300.308(b) 

ASTHMA.300.7(c) (9) (i) 
ATTENTION DEFICIT DISORDER (ADD).300.7 (c) (9) (i) 
ATTENTION DEFICIT HYPERACTIVITY DISORDER (ADHD).300.7(c) (9) (i) 
ATTORNEYS' FEES.300.513 
AUDIOLOGY.300.24(b) (1) 

AUTHORITY 
—Foster parent (parent's authority extinguished).300.20(b)(1) 
—Of hearing officer (discipline).300.521 
—Of LEA (school-based improvement plan (see 

SS300.245(b) , 300.247). — 
—Of school personnel (discipline).300.520 
—Parental authority to inspect and review records...300.562(c) 
—State complaint procedures.300.660(b) 
—Waiver request (signed by person with authority).... 300.589(c)(2) 

AUTISM.".300.7(c) (1) 
AVERAGE PER PUPIL EXPENDITURE (definition).300.702 
AWARD (term defined in EDGAR—34 CFR 77.1).300.30 

BASE PAYMENTS (to LEAs).300.712(b)(1) 
BASE YEAR (State allocation—permanent formula).300.706 

BASIS OF KNOWLEDGE (Protection for children not 
yet eligible—see §300.527(b)-(d)). 

BEHAVIORAL ASSESSMENT.300.520(b)(1) 

BEHAVIORAL INTERVENTION(S) 
—Assist in developing (§300.24(b)(9)(vi), (13)(v))... 
—Behavioral intervention plan (see 

§300.520(b) (1) (i), (2), (c)(1)). — 
—Enhance abilities of teachers to use.300.382(f) 
—lEP team (consider).300.346(a) (2) (i) 
—Regular education teacher (determination of).300.346(d) 
—Suspension and expulsion rates.300.146(b) 

BEHAVIOR NOT A MANIFESTATION OF DISABILITY.300.524 
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BENCHMARKS OR SHORT TERN OBJECTIVES (see 
SS300.347(a) (2) , 300.350(a)(2), (b)). — 

BENEFITS TO NONDISABLED (permissive use of funds).300.235(a)(1) 
BIA (see Bureau of Indian Affairs). 

BLIND (NESS)—under **visual impairment" _ 
—Definition.300.7(c) (13) 
—lEP team (consideration of special factors).300.346(b)(2)(iv) 

BRAILLE (see SS300.19(b) , 300.346(a) (2) (iii). — 

BUREAU OF INDIAN AFFAIRS (BIA) 
—In definition of "LEA".300.18(b)(3) 
—See "Secretary of the Interior" (SS 300.263(b), 

(d) , 300.265(a), (b)(1), 716(c)). — 

BUSINESS DAY 
—Definition..300.9 (b) 
—Discipline 

o Authority of hearing officer.300.520(b) 
o Expedited due process hearings.300.528(a)(1) 

—Private school (parent notice before placement).300.403(d)(1)(ii) 
—Procedural safeguards (hearing rights) 

o Disclose evaluations before hearings.300.509(b)(1) 
o Prohibit introduction of evidence.300.509(a) (3) 

—See "Timelines". — 

BY-PASS (Private school children with disabilities, 
see SS300.480-300.486). 

CALENDAR DAY.300.9(a) 
—See "Day".  — 
CAPACITY BUILDING AND IMPROVEMENT.300.622 
CERTIFICATION 
—Annual Report of children served...300.752 
—In CSPD (see SS300.381(b) and 300.382(a)).. — 
—In definition of "qualified personnel".300.23 
—In personnel standards (see SS300.136(a)(2), 

(4), (b)(1) (ii), (c)).  — 

CHANGE OF PLACEMENT FOR DISCIPLINARY REMOVALS.300.519 
CHAPTER 1 STATE AGENCIES (former)—Grants to..--300.713 
—See "State agencies". — 

CHARTER SCHOOLS 
—Applicability of this part to.300.2(b)(2) 
—Children with disabilities in.300.312 
—Exception (joint establishment of eligibility).300.190(b) 
—In definition of "LEA"..300.18(b)(2) 
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CA-CI-Continued 

—In definition of "public agency".300.22 
—Subgrants to LEAs for capacity building (for).300.622(a) 
—Treatment of... (and their students).300.241 

CHIEF EXECUTIVE OFFICER (CEO) 
—Adult prisons (assigned by Governor).300.600(d) 
-Methods of ensuring services (S300.142(a), (c)(3)).. 

CHILD COUNT 
—Annual report of children served (SS300.750-754).... 
—Certification.300.752 
—Chapter 1 children.300.713 
—Criteria for.300.753 
—Dates for count.300.751(a) (2) 
—Indian children (see SS715(c) and 300.716(f)). 
—Private school children (SS300.453(b), 300.710)).... 
—Procedures for counting children served.300.754 
—Recovery of funds (erroneously classified children).300.145 

CHILD FIND 
—Basic requirement.300.125 
—Children birth through age 2 when SEA and lead 

agency for Part C are different.300.125(c) 
—Children advancing from grade to grade.300.125(a) (2) (ii) 
—Confidentiality of child find data.300.125(e) 
—Documents relating to.300.125(b) 
—FAPE and child find.300.300(a) (2) 
—Highly mobile children.300.125(a) (2) (i) 
—Homeless children.300.125(a) (2) (i) 
—Indian children aged 3-5.300.716(d) 
—Migrant children.300.125(a) (2) (i) 
—Private school children.300.451 

o See also SS300.125(a) and 300.453(c)). — 
—Protections for children not yet eligible.300.527(b)(4) 
—Secretaries of Interior and Health and Human 

Services (memorandum of agreement).300.260(h)(2) 

CHILD WITH A DISABILITY (definition).300.7 
—Children experiencing developmental delays.300.7(b) 

o Requirement.300.313 
o See "Developmental Delay(s)". — 

—Children who need only a related service.300.7(a)(2) 
—Individual disability terms (defined).300.7(c) 

o Adversely affects educational performance (see 
S300.7(c)(1), (3), (4), (5), (6), & (8)-(13)).. — 

CHILDREN ADVANCING—GRADE TO GRADE (child find).300.125(a)(2)(ii) 
—See FAPE.300.121(e) 
CHILDREN EXPERIENCING DEVELOPMENTAL DELAYS (see 

"Developmental Delay (s) ").; 
CHILDREN'S RIGHTS (confidentiality).300.574 
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CHILD'S STATUS DURING PROCEEDINGS (pendency; 
stay put).300.514 

—Discipline (see SS300.524(c), 300.526(b), (c)). 
—See "Pendency". 

CIVIL ACTION—PROCEEDINGS.300.512 
—Finality of review decision.  300.510(d) 
—Mediation.300.506(b) (6) 
—Procedural safeguards notice.300.504 (b) (12) 
—See "Courts". 

.•i*. 

CODE OF CONDUCT 
—Manifestation determination review.300.523(a) 
—Protections for children not yet eligible.300.527(a) 

COLLECTIVE BARGAINING AGREEMENT (in exception to 
maintenance of effort).300.232 (a) (2) (ii) 

COMBINED REPORTS (aggregation-disaggregation of data).300.139(b) 
COMMINGLING—PROHIBITION AGAINST.300.152 
COMMUNITY-BASED WAIVERS (public insurance).300.142 (e) (3) (i) 

COMPLAINT(S)—DUE PROCESS 
—Attorneys' fees.300.513(c) (4) (iv) 
—Civil action.300.512(a) 
—Pendency (S300.514(a) and (b)). 
—Private school children (Complaints).300.457 

COMPLAINT(S)—STATE COMPLAINT PROCEDURES 
—Adoption of State complaint procedures.300.660 

o See SS300.660-300.662. — 
—Complaint investigations (SEA allocations for).300.370(a)(2) 
—Filing a complaint.300.662 
—Minimum State complaint procedures.300.661 
—Private schools (State complaints).300.457(c) 
—Procedural safeguards notice.300.504(b) 
—Provisions for services under a by-pass.300.481(d) 
—Waiver of nonsupplanting requirement (see 

S300.589(C) (2) (ii) (C) , (3)). — 

COMPLIANCE—COMPLY (A-M) 
—Child find requirements.300.125(c)(3) 
—Department procedures (if failure to comply).300.587(a)(2) 
—FAPE requirement.300.300(a) (2) 
—General supervision—SEA.300.141(b) 
—LEA and State agency compliance.300.197 
—LRE (State funding mechanism).300.130(b)(2) 
—Modifications of policies (required by Secretary)...300.112(b) 
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CO-Continued 

o Required by SEA.300.182(b) 
—Monitoring (see "Monitor; Monitoring Activities").. 

COMPLIANCE—COMPLY (P-Z) 
—Physical education.300.307(d) 
—Private school placement by parents (exception).300.403(e) 
—Private school placements by public agencies 

o lEP requirement..300.349(c) 
o SEA (monitor compliance).300.402 

—Public participation (policies consistent with 
SS300.280-284).300.148 

—SEA responsibility if LEA does not apply for funds..300.360(b)(2)(i) 
—State funding mechanism (LRE).300.130(b)(2) 

COMPREHENSIVE EVALUATION..300.532(h) 

COMPREHENSIVE SYSTEM OF PERSONNEL DEVELOPMENT (CSPD) 
—Adequate supply of qualified personnel.300.381 
—Analysis of professional development needs.300.381 
—Basic requirements (SS300.380-300.382). 
—Improvement strategies.300.382 
—Joint training of parents and personnel.300.382(j) 
—LEA and State agency implementation of.300.221 
—Recruit, prepare and retain personnel.300.382(h) 
—State eligibility requirement.300.135 
—State improvement plan (Re-sec 653 of the Act).300.135(a)(2) 

COIL. 

CONDITION OF ASSISTANCE 
—State eligibility.300.110 
—LEA and State agency eligibility.300.180 
CONFIDENTIALITY (A-D) 
—Access rights.300.562 
—Basic requirements (SS300.560-300.577). 
—Children's rights.300.574 
—Consent.300.571 
—Definitions (of "destruction," "education 

records," and "participating agency".300.560 
—Department use of personally identifiable 

information.300.577 

CONFIDENTIALITY (A-D) (Continued) 
—Destruction (definition).300.560(a) 

o Of information.300.573 
—Disciplinary information.300.576 

CONFIDENTIALITY (E-M) 
—Education records (definition).300560(b) 
—Enforcement.  .300.575 
—Fees.300.566 
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CQN~CQntiimod_ 

—Family Educational Rights and Privacy Act 
o Children's rights.300.574(b) 
o Disciplinary records..300.529(b)(2) 
o In definition of "education records".300.560(b) 
o Notice to parents.300.561(a)(4) 

—Hearing procedures (confidentiality).300.570 
—List of types and location of information.300.565 

CONFIDENTIALITY (N-Z) 
—Notice to parents.300.561 
—Opportunity for a hearing.300.568 
—Parental authority to inspect and review records.... 300.562 
—Record of access.300.563 
—Records on more than one child.300.564 
—Result of hearing.300.569 
—Safeguards.300.572 
—See "Personally identifiable". 
—State eligibility requirement.300.127 

CONSENT 
—Basic requirement.300.505 
—Confidentiality (records to non-agency officials)...300.571 
—Definition.300.500(b) (1) 
—lEP vs IFSP...300.342(C) 
—Initial evaluations or reevaluations.300.505(a) (1) (i) 
—Initial provision of services.300.505(a) (1) (ii) 
—Not required before reviewing existing data.300.505(b) 
—Private insurance (accessing—informed consent).300.142(f)(1) 
—Reevaluations.300.501(a) (1) (i) 
—Release of information from education records.300.571(b) 
—State Medicaid agency (disclosing records to).300.142(e)(3)(ii)(I) 
—Using information for purposes other than Part B....300.571(a)(2) 

CONSIDERATION OF SPECIAL FACTORS (lEP team).300.346(a)(2) 
CONSISTENCY WITH STATE POLICIES—LEA.300.220 
CONSTRUCTION 
—Accessibility Standards.300.756 
—Exception to maintenance of effort (Termination 

of costly expenditures for construction).300.232(d) 
—Private schools (no funds may be used for).300.462(e) 

CONSTRUCTION CLAUSES 
—Child find (nothing requires classifying 

children by disability).300.125(d) 
—Civil action (exhaust administrative remedies 

under Part B before filing a civil action).300.512(d) 
—lEP accountability (nothing limits a parent's 

right to ask for revisions to lEP...).300.350(c) 
—lEP-Development of (nothing requires information 

in more than one component).300.346(e) 
—Relation...to other Federal programs (States not 

permitted to reduce medical assistance..)... 300.601 
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CQW-CQatinttftd_ 

—state Medicaid agency (nothing alters requirements 
imposed... under Titles XIX or XXI.300.142 (i) 

CONSUMER PRICE INDEX For All Urban Consumers (re 
rate of inflation—see SS 300.602(b)(2), 
300.620(a)(1), 300.622, 300.623(b)). — 

CONTENT OF lEP.300.347 
CONTINUUM OF ALTERNATIVE PLACEMENTS.300.551 
—State eligibility requirement.300.130(a) 
CONTRACT (term defined in EDGAR—34 CFR 77.1),,,,,-300.30 
CONTROLLED SUBSTANCE (definition).300.520(d)(1) 
COORDINATED SERVICES SYSTEM.300.244 

COORDINATION OF SERVICES 
—Coordinated services system.300.244 

o Use of LEA funds for.300.235(a) (2) 
o Use of SEA allocations for.300.370(a) (7) 

—Methods of ensuring services.300.142(a)(4) 
—Secretary of the Interior.300.260(h)(1) 

o Advisory board (service coordination w/in BIA)...300.265(b)(1) 
o Payments for children aged 3-5.300.716 
o Plan for coordination of services.300.263 

—See "Interagency agreements;" "Interagncy coord...". 
—State advisory panel (advise SEA on).300.652(a)(5) 
CO-PAY OR DEDUCTIBLE (public insurance).300.142 (e) (2) (i) 

CQR-CUR._ 

CORRECTIONAL FACILITIES 
-^Applicability of this part to.300.2 (b) (1) (iv) 
CORRECTIONAL FACILITIES (Continued) 
—Exception to FAPE (students in adult facilities)....300.122(a)(2) 

o Documentation (State law)...300.122(b)(2) 
—See also "Adult prisons". 
—State advisory panel (representatives on).300.651 (a) (10) 
—State juvenile-adult correctional facilities.300.2(b)(1)(iv) 
—Subgrants to LEAs for capacity building (for).300.622(a) 
—Transfer of rights to students in.•.300.517(a)(2) 

CORRECTIVE ACTION (PLAN) 
—Monitoring activities.300.556(b) (2) 
—State advisory panel (advise SEA on).300.652(a)(5) 
—State complaint procedures (reimbursement or).300.660(b)(1) 

o Corrective actions to achieve compliance.300.661(b)(2)(iii) 

COUNSELING SERVICES (definition).300.24(b)(2) 
COUNT (see "child count"). — 

COURT(S) 
—Attorneys fees ($300.513(a), (d)(3), (f), (f)(4).... 
—Civil action (see $300.512(a),(b), and (c)). 
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—Court order 
o Exception to FAPE for certain ages (see 

SS300.122(a)(1), (b)(1)(ii), 300.300(b)(1), 

(5)(ii)). 

o FAPE (required information).300.121(b) 
—Judicial review 

o Bypass.300.487 
o Department procedures.300.586 

—New interpretation of Act by courts—requiring 
o Modifications of LEA policies.300.182(b)(2) 
o Modifications of State policy.300.112(b)(2) 

—Reimbursement for private school placement.300.403(b) 

CRIME (see "reporting a crime," §300.529(a) and (b)).. 
CRITERIA 
—Autism.300.7(c) (1) (ii) 
—Child count...300.753 
—Child eligibility (determinant factor).300.534(b)(2) 
—Common certification.300.382(a) 
—Confidentiality.300.127 (b) 
—lEP team (public agency representative).300.344(d) 
—Independent educational evaluation (see 

SS300.502(a) (2), (b) , (c)(1), (e)). — 
—School-based improvement plan (§§300.247, 300.250).. 
—Specific learning disability.300.541 
—Surrogate parents.300.515(c) 
—Transition services (agency responsibilities for)...300.348(b) 

CSPD (see "comprehensive system of personnel 
development"). 

CURRENT PLACEMENT (discipline) 
—Authority of Hearing officer (300.521(a), (b), (c).. 
—Placement during appeals (current placement)....300.526(b) 

o Expedited hearing.300.526(c) 

DA - DE._ 

DATA (A-D) 
—Aggregated.300.139(b) (1) 
—Allocation of remaining funds to LEAs (best data)...300.712(b)(3)(iii) 
—Average per pupil expenditure (definition).300.702(a)(1) 
—Bypass (provision of services under).300.481(b)(2) 
—Confidentiality of child find darta.300.125(e) 
—Determination of needed evaluation data.300.533 
—Disaggregated data.300.139(b) (2) 

DATA (E-Z) 
—Evaluation data. 

o Procedures for determining eligibility... 
—LRE (placements—meaning of evaluation data) 

300.533 
300.535(a) 
300.552(a)(1) 
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—Parental consent (not required for reviewing 
existing evaluation data).300.505 (a) (3) (ii) 

—Procedures for determining eligibility/placement....300.535(a) 
—Secretary of the Interior.300.260(g) 
—State advisory council (advise SEA on).300.652(a)(3) 
—Suspension and expulsion rates...300.146(a) 

DAY (K-C\_ 
—Attorneys' fees (10 days).300.513 (c) (2) (i) 
—Business day (Definition).300.9(b) 

o See "Business day” . 
—Bypass (5S300.482(b)(2), 300.485(b), and 300.487)... — 
—Calendar day.300.9(a) 
—Complaint procedures (State~60 days).300.661(a) 
—Confidentiality (Access rights—45 days).....300.562(a) 

DAY (D-H) 
—Definition of "Day, business day, school day".300.9 
—Department hearing procedures (30 days).....300.581(b)(3) 
—Discipline (see "Timelines-discipline"). 
—Due process hearings and reviews 

o Hearings (45 days).300.511(a) 
o Expedited hearings (discipline) 

++Decision in 45 days with no...extensions.300.528(b)(1) 
++See "Timelines-Discipline"... 

o Reviews (30 days)...300.511(b) 
—Hearing rights (see "Business days;" "Timelines")... 

DAY (I-Z) 
—lEP (Initial meeting—30 day timeline).300.343(b) 
—Impartial review (30 days).300.511(b) 
—Public participation (30 day comment period)........300.282(b) 
—School day (Definition).300.9(c) 
—See "School day;" "Timelines". — 
—State complaint procedures (60 days)...300.661(a) 
—State eligibility (Department hearing 

procedures—30 days). 300.581(b)(3) 

DECREASE IN ENROLLMENT (exception to LEA 
maintenance of effort).300.232(b) 

DECREASE IN FUNDS (to States).300.709 
DEDUCTIBLE OR CO-PAY (public insurance).300.142 (e) (2) (i) 

DEE._ 

DEFINITIONS (A) 
—Act.300.4 
—Application (term defined in EDGAR at 

34 CFR 77.1).   — 
—Appropriate professional requirements in the State..300.136(A)(1)) 
—Assistive technology device.300.5 
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—Assistive technology service.300.6 
—At no cost.300.26(b)(1) 
—Audiology..300.24(b) (1) 
—Autism.300.7(c) (1) 
—Average per-pupil expenditure in public elementary 

and secondary schools in the United States.300.702 
—Award (term defined in EDGAR—34 CFR 77.1).300.30 

DEFINITIONS (B-C) 
—Base year.300.706(b)(1) 
—Business day.300.9(b) 
—Children with disabilities who have been 

suspended or expelled from school.300.121(d) (1) 
—Child with a disability.300.7 
—Consent...300.500(b) (1) 
—Contract (term defined in EDGAR at 

34 CFR 77.1).300.30 
—Controlled substance.300.520(d) (1) 
—Counseling services.300.24(b) (2) 

DEFINITIONS (D) 
—Day; business day; school day.300.9 
-^~Deaf-blindness.300.7(c) (2) 
—Deafness..300.7(c) (3) 
—Department (term defined in EDGAR—34 CFR 77.1).300.30 
—Destruction (of information).300.560 
—Developmental delays.300.7 (b) 
—Direct services.300.370(b)(1) 

DEFINITIONS (E) 
—Early identification and assessment.300.24(b)(3) 
—EDGAR (Education Department General Administrative 

Regulations—List of terms defined in).300.30 
—Educational service agency.300.10 
—Elementary school (term in EDGAR—34 CFR 77.1).300.30 
—Emotional disturbance.300.7(c) (4) 
—Education records.300.560 
—Equipment.300.11 

DEFINITIONS (E) (Continued) 
—Evaluation.300.500(b) (2) 
—Excess costs.300.184(b) 
—Extended school year services.300.309(b) 

DEFINITIONS (F-H) 
—Fiscal year (term defined in EDGAR at 

34 CFR 77.1).300.30 
—Free appropriate public education.300.13 
—Freely associated States.300.722 
—Hearing impairment...300.7(c)(5) 



12494 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

DEF-Centtmfd- 

—Highest requirements in the State applicable 
to a specific profession or discipline.300.136(a)(2) 

DEFINITIONS (I-L) 
—Illegal drug.300.520(d)(2) 
—Include.300.14 
—Independent educational evaluation.300.503 (a) (3) (i) 
—Indian.300.264(a) 
—Indian tribe.300.264(b) 
—Individualized education program (lEP).300.340(a) 
—Individualized family service plan.300.17 

DEFINITIONS (M-0) 
—Medical services.300.24(b)(4) 
—Mental retardation.300.7(c)(6) 
—Multiple disabilities.300.7(c) (7) 
—Native language.300,19 
—Occupational therapy.300.24(b) (5) 
—Orientation and mobility services.300.24(b)(6) 
—Orthopedic impairment...300.7(c)(8) 
—Other health impairment.300.7(c)(9) 
—Outlying area.....300.718 

DEFINITIONS (P-PE) 
—Parent...300.20 
—Parent counseling and training.300.24(b)(7) 
—Parent training and information center (defined 

in sec. 602(21) of Act; term used in 
SS300.506(d)(1)(i) (mediation), and 300.589 
(waiver of nonsupplanting requirement)). 

—Participating agency (as used in lEP 
requirements Re "transition services").300.340(b) 

—Participating agency (as used in "confidentiality").300.560(c) 
—Party or parties.300.583(a) 
—Personally identifiable...300.500(b) (3) 

DEFINITIONS (PH-R) 
—Physical education..300.26(b) (2) 
—Physical therapy.300.24(b)(8) 
—Private school children with disabilities.300.450 

DEFINITIONS (PH-R) (Continued) 
—Profession or discipline.300.136(e^) (3) 
—Psychological services.300.24(b) (9) 
—Public agency.........300.22 
—Public expense.300.502 (a) (3) (ii) 
—Qualified personnel.300.23 
—Recreation.300.24(b) (10) 
—Rehabilitation counseling services.300.24 (b) (11) 
—Related services.300.24 
—Revoke consent at any time.300.500(b)(1) 
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DEFINITIONS (SO-SP) 
—School day..300.9(c) 
—School health services.300.24 (b) (12) 
—Secondary school.300.25 
—Social work services in schools.300.24 (b) (13) 
—Special education.300.26 
—Specially designed instruction.300.26(b) (3) 
—Specific learning disability.300.7(c) (10) 
—Speech-language pathology services.300.24 (b) (14) 
—Speech or language impairment.300.7(b) (11) 

DEFINITIONS (ST-SU) 
—State..300.27 
—State (special definition).300.700 
—State-approved or recognized certification, 

licensing, registration, or other comparable 
requirements.300.136(a) (4) 

—Substantial evidence.300.521(e) 
—Supplementary aids and services.300.28 
—Support services.300.370(b)(2) 

DEFINITIONS (T-Z) 
—Transition services.300.29 
—Transportation.300.24(b) (15) 
—Traumatic brain injury.300. 7(c)(12) 
—Travel training.300.26(b)(4) 
—Visual impairment including blindness.300.7(c) (13 
—Vocational education.300.26(b) (5) 
—Weapon.300.520(d) (3) 

PEP - PU._ 

DEPARTMENTS OF DEFENSE, EDUCATION, AND INTERIOR 
(Criteria for counting children).300.753(b) 

DEPARTMENT OF LABOR, Bureau of Labor Statistics 
(re rate of inflation—see SS300.602(b)(2), 
300.620(a)(1), 300.622, 300.623(b). — 

DEPARTMENT (U.S. Department of Education) 
—Definition (in EDGAR—34 CFR 77.1).300.30 
—Enforcement-hearing procedures (SS300.580-300.589).. 
—Monitoring (Re-Secretary of the Interior).300.261 (i) 

DEPARTMENT (U.S. Department of Education) (Continued) 
—Personally identifiable information (use of).300.577 
—See also SS300.3(c), 300.260(i), 300.486(c), 

and 300.753(b). — 

DESTRUCTION OF INFORMATION.300.573 
—Definition.300.560(a) 
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DETERMINANT FACTOR for eligibility determination 
—Lack of instruction in reading or math.300.534 (b) (1) (i) 
—Limited English proficiency.300.534((b) 

DEVELOPMENTAL DELAY(S) 
—Common State definition (under Parts B and C).300.313(c) 
—In definition of "child with a disability".300.7(b) 
—Requirements for using "developmental delay".300.313(a) 
—Using specified disability categories.300.313(b) 

DEVELOPMENT, REVIEW, AND REVISION OF lEP.300.346 
DIABETES.300.7(c) (9) (i) 
DIVIDED STATE AGENCY RESPONSIBILITY (ADULT PRISONS)... 300.587(e) 

DIRECT SERVICES 
—Additional information if SEA provides. 
—Alternative programming—for children expelled, 

in correctional facilities. State...schools, 
and charter schools (subgrants to LEAs for 
capacity-building). 

—By SEA (use of LEA allocations for). 
o Nature and location of services. 
—Definition. 
—Direct and support services.. 
—Impartiality of mediator. 
—SEA (Additional information). 
—Use of LEA allocations for. 

DISABILITY—ADVERSELY AFFECTS EDUCATIONAL 
PERFORMANCE (see $300.5(c)(1)-(13))_ 

DISAGGREGATED DATA—reports on performance 
—Timelines for disaggregation. 

DISCIPLINE (A-C) 
—Alternative educational setting (see SS300.520(a), 

300.521, 300.522, 300.522(b)(2), 300.526). 
—Behavioral interventions—intervention plan (see 

5300.520(b)(1), (l)(ii), (2)). 
—Behavior not a manifestation of disability. 

DISCIPLINE (A-C) (Continued) 

—Change of placements for disciplinary removals.300.519 
—Child's status during due process hearings.300.524(c) 

DISCIPLINE (D-H) 
—Determination of setting.300.522 
—Disciplinary information...300.575 
—Expedited due process hearings.300.528 

o Requested by school personnel.300.525(c) 
—Functional behavioral assessment.300.520(b) (1) 

300.524 

300.139(b)(2) 
300.139(c) 

300.147 

.300.622(a) 
,300.360 
.300.361 
.300.370(b)(1) 
.300.370(a)(1) 
.300.506(c)(1)(i)(B) 
.300.147 
.300.360 
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o Assessment plan (develop).300.520(b) (1) (i) 
—Hearing officer (authority of).300.521 

(See also SS300.525(b)(1), (2), 300.526(a), 
(b)(2), 300.528(a) (2). — 

DISCIPLINE (I-Z) 
—lEP team (and other qualified personnel) (see 

SS300.520(a)(2), 300.522(a)(2) 300.523(b)-(d))... — 
—Interim alternative educational setting (see 

SS300.520(a)(1), (2), 300.521, (d), 300.522, 
(b)(2), 300.525(b)(2), 300.526(a), (b), (c)). — 

—Manifestation determination.300.523 
—Parent appeal.300.525 
—Placement during appeals.300.526 
—Protections for children not yet eligible.300.527 
—Referral to and action by law enforcement 

and judicial authorities.300.529 
^-School personnel (authority of).300.520 
—See "Timelines-Discipline". 

DISCLOSURE 
—Additional disclosure of information requirement....300.509(b) 
—Consent required before disclosing: 

o Education records to State Medicaid agency.300.142(e)(3)(ii)(I) 
o Personal information to non-agency officials.300.571(a)(1) 

—Of evaluation results.. .before hearings.300.509(b)(1) 
o In procedural safeguards notice.300.504(a) (10) 

—Of performance results.300.139(a) (2) (ii) 
—Policies on disclosing information to 3rd parties...300.561(a)(3) 
—Prohibit evidence not disclosed...before hearing....300.509(a)(3) 
—Reports on assessments (not **child-identifiable”)...300.139(a)(2)(ii) 

DISPROPORTIONALITY.300.300.755 

DISPUTES 
—Dispute resolution (subgrants to LEAs...).300.622(e) 
—Interagency disputes (methods of ensuring services) 

o Ensure services during pendency of dispute.300.142(a) 
o Procedures for resolving.300.142(a)(3) 

DISPUTES (Continued) 
—Mediation (see $300.506(a), (b)(4), (b)(5), 

(d)(1) (i)). — 

DIVORCE-SEPARATION (authority to review records).300.562(c) 
DROPOUT RATES (performance indicators).300.137(b) 
DUE PROCESS HEARING(S) AND REVIEWS (A-G) 
—Agency responsible for conducting hearing.300.507(b) 
—Appeal of decisions; impartial review.300.510(b) 
—Attorneys' fees.300.513 
—Basic requirements (SS300.507-300.514). 
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—Child's status during proceedings (pendency).300.514 
o Parent request for hearing (discipline).300.524(c) 

—Civil action.300.512 
—Evaluations disclosed at least 5 business days 

before hearing.300.509(b) 
—Expedited due process hearings (discipline).300.528 

o See also SS300.521, 300.525(a)(2), 300.526(c)- — 
—Finality of decision; appeal; impartial review.300.510(d) 
—Findings of fact and decisions.300.509(a)(5) 

o To State advisory panel.300.509(d) 

DUE PROCESS HEARINGS AND REVIEWS (H-T) 
—Hearing rights. 
—Impartial hearing officer. 

o See "Hearing Officer(s)". 
—Parental rights at hearings. 
—Parent notice to public agency. 

o Model form to assist parents.. 
o Right to hearing even if notice not given.... 

—Parent request for hearing (discipline). 
—Pendency (stay put). 
—Prohibit evidence not introduced 5 business days 

before hearing. 
—Record of hearing. 
—See "Civil Action;" "courts;" "Procedural 

Safeguards;" "Timelines". 
—Timelines and convenience of hearings—reviews.. 

Z._ 

EARLY IDENTIFICATION & ASSESSMENT (definition).300.24(b)(3) 
EDGAR (Education Department General Administrative 

Regulations).300.30 
EDUCATIONAL PLACEMENTS (LRE).300.552 

EDUCATIONAL SERVICE AGENCY (ESA) 
—Def inition.300.10 
—In definition of "LEA".300.18(b)(1) 
—Joint establishment of eligibility (Re—ESAs).300.192((b) 

o Additional requirements (Re-LRE).300.192(c) 

EDUCATION RECORDS (definition).300.560(b) 
ELEMENTARY AND SECONDARY EDUCATION ACT 
—Coordinated services system.300.244(c) 
—Excess cost requirement.300.184 (a) (1) (ii), 
—Former Chapter 1 State agencies.300.713 
—Schoolwide programs.300.234(a) 

ELEMENTARY SCHOOL (term in EDGAR—34 CFR 77.1).300.30 

ELIGIBILITY (CHILD-STUDENT) (A-H) 

300.509 
300.508 

300.509(c) 
300.507(C) 
300.507(c)(4) 
300.507(c)(4) 
300.524(C) 
300.514 

300.509(a)(3) 
300.509(a)(4) 

300.511 
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—Children with specific learning disabilities 
(documentation of eligibility determination).300.543(a) 

—Determinant factor for.300.534(b)(1) 
—Determination of eligibility.300.534 
—Developmental delay (non-use of term by LEA for)....300.313(a)(4) 
—Documentation of eligibility (to parent).300.534(a)(2) 

—Graduation with regular diploma = termination of....300.534(c)(2) 

ELIGIBILITY (CHILD-STUDENT) (L-Z) 
—Lack of instruction in reading or math. 
—Limited English proficiency. 
—Procedures for determining a child's eligibility 

(see SS300.126 and 300.530-300.543.). 
—Public insurance (Risk loss of eligibility 

for home-based waivers). 
—Reading or math (lack of instruction in...as 

determinant factor). 
—Students with disabilities in adult prisons. 
—Termination of eligibility 
—Transfer of rights (special rule). 

ELIGIBILITY (PUBLIC AGENCIES) 
—Hearings related to (see "Hearings—Hearing 

procedures"). 
—LEA eligibility (see "LEA"). 

o See joint establishment of (SS300.190; 300.192).. 
—State (see "State eligibility"). 
—State agency eligibility.300.194 

o See "State agencies". 
—Secretary of the Interior (SS300.260-300.267). 

EMOTIONAL DISTURBANCE (definition).300. (c) (4) 

ENFORCEMENT 
—Confidentiality (State policies & procedures).300.575 
—Department procedures (see S300.587, (b)(2), 

(3), (d), (d)(2), (e)). — 
—Referral to...law enforcement authorities.300.529 
—Regulations that apply (34 CFR Part 81 General 

Education Provisions Act—Enforcement).300.3(e) 
—State policies and procedures (confidentiality).300.575 

ENTRY LEVEL REQUIREMENTS (PERSONNEL STANDARDS).300.136((a) (1) 
EPILEPSY.300.7(c) (9) (i) 

EQUIPMENT 
—Acquisition of.300.756 
—Definition.300.10 

300.534(b)(1)(i) 
300.534(b) 

300.142(e)(2)(iv)(D) 

300.534(b) 
300.311(b)(2) 

300.517(b) 

ERRONEOUSLY CLASSIFIED CHILDREN (Recovery of funds)... 300.145 
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EVALUATION (A-F) 
—Assessments in (see §§300.532(b), (c)2), (j), 

300.533(a)(1)(ii), (d)(1)(ii), (d)(2)). 
—Basic requirements (see §§300.320-300.321, and 

300.530-300.536). — 
—Comprehensive (identify all Sp. Ed...needs)...300.532(h) 
—Definition of.300.500(b)(2) 
—Evaluation procedures.300.532 
—Evaluation report to parents.300.533(a) 
—Existing evaluation data (review of).300.533(a) 

EVALUATION (G-Z) 
—Graduation (evaluation not rec[uired for).300.534(c)(2) 
—Independent educational evaluation (lEE).300.502 
—Initial evaluation (see §§300.320 and 300.531). 
—Parent right to evaluation at public expense.300.502(b) 
—Reevaluation (see §§300.521 and 300.536). 
—Report (of evaluation) to parents.300.534(a)(2) 
—Review of existing evaluation data.300.533(a) 

EXCEPTION 
—Charter schools exception (joint...eligibility).300.190(b) 
—For prior State policies & procedures..300.111 
—To FAPE 

o For age ranges 3-5 and 18-21.300.300(b) 
o For certain ages.300.122 
o For graduating with a regular diploma.300.122(a)(3) 
o For students in adult prisons.300.311(a) 

++Students incarcerated...300.122(a)(2) 
—To maintenance of effort.300.232 

EXCESS COSTS....300.184 
—Definition...300.184 (b) 
—Joint establishment of eligibility.300.185(b) 
—LEA requirement.300.230(b) 
—Limitation on use of Part B funds.300.184(c) 
—Meeting the excess cost requirement.300.185. 

EXISTING EVALUATION DATA (review of)..300.533(a) 

EXPEDITED DUE PROCESS HEARINGS.300.528 
—Authority of hearing officer.300.521 
—LEA request for (re-concerns of school personnel)...300.526(c) 
—Parent appeal (hearing requested by parents).300.525(a)(2) 
—Request by school personnel.300.526(c) 

EXPULSION (See "suspension and expulsion"). 
EXTENDED SCHOOL YEAR (ESY) SERVICES.300.309 
—Definition.300.309 (b) 
EXTRACURRICULAR 
—lEP content 300.347(a)(3)(ii) 
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—Nonacademic services.300.306 
—Nonacademic settings.300.553 

FACILITIES 
—Alteration of.300.756 
—Children in correctional facilities.300.622(a) 
—Children in private schools or facilities (see 

SS300.402(c), 300.450, 300.460, 300.462(e)). — 
—Construction or alteration of...300.756 
—Correctional facilities.300.622 (a) 
—Physical education (in separate facilities).300.307(d) 
—Private schools and facilities.300.2(c) 
—State and local correctional facilities.300.2 (a) (1) (iv) 
—Termination of expenses for construction of.300.232(d) 

FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT (FERPA) 
—See "Confidentiality".. 

FAPE (A-F) 
—Basic requirement (see SS300.121 and 300.300). 
—Child find and FAPE.300.300(a)(2) 
—Def inition.300.13 
—Exception to FAPE for certain ages.300.122 

o Children aged 3, 4, 5, 18, 19, 20, or 21.300.122(a)(1) 
-(-+See also exception for age ranges 3-5 & 18-21..300.300(b) 

o For students graduating with a regular diploma...300.121(a)(3) 
o For students in adult prisons.300.122(a)(2) 

++See also.300.311(a) 

FAPE (A-F) 
--For children: 

o Advancing from grade to grade.300.121(e) 
o Beginning at age 3.300.121(c) 
o On Indian reservations...300.300(c) 
o Suspended or expelled from school.300.121(d) 

(See also 300.121(a)). 

FAPE (G-Z) 
—General requirement (see SS300.121 and 300.300). 
—Methods & payments.330.301 
—Private school children with disabilities 

o Placed by parents when FAPE is at issue.300.403 
o Placed in or referred by public agencies (see 

SS300.400-300.402)... — 
—Provision of FAPE.300.300 
—Reallocation of LEA funds (re FAPE—adequate).300.714 
—Services (and placement) for FAPE: 

o Address all of child's Sp Ed-related services....300.300(a)(3)(i) 
o Based on unique needs (not disability).300.300(a) (3) (ii) 
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—State eligibility condition.300.121 

FAX (FACSIMILE TRANSMISSION) 
—Department procedures (re State eligibility— 

see §300.585(a), (b)(3), and (c)-(e)). 
—See also §300.486(a), (b)(3), and (c)-(e)). 

FERPA (see Family Educational Rights and Privacy Act). 

FILING A CLAIM (PRIVATE INSURANCE)...300.142 (e) (2) (iii) 
FILING A COMPLAINT (STATE COMPLAINT PROCEDURES).300.662 

FILING REQUIREMENTS 
—By-pass (Re—private school children).300.486 
—Department procedures (re State eligibility).300.585 

FINALITY OF DECISION.300.510 
FINANCIAL COSTS (definition).300.142(e)(2) 

FORMULA 
—Allocations to LEAs...300.712 
—Allocations to States (§§300.703; 300.706-300.710). 
—Private school children.300.453(a) 
—SEA set aside funds—distributed by.300.370(c) 
—See also §§300.156(a) (3) , 300.185(a)(2), 

300.370(c), 300.703(b), 300.706. — 

FOSTER PARENT.*.300.20(b) 

FREELY ASSOCIATED STATES AND OUTLYING AREAS.300.717 
FULL EDUCATIONAL OPPORTUNITY GOAL (§§300.123-300.124). — 

FUNCTIONAL BEHAVIORAL ASSESSMENT.300.520(b)(1) • 
FUNDING MECHANISM—LRE.300.130(b) 
FUNDS (see "Use of Funds..."). — 

fix 

GENERAL CURRICULUM 
—Discipline (continue participating in)..300.522(b)(1) 
—Evaluation procedures 

o Be involved and progress in.300.532 (b) (2) (i) 
o Review of existing evaluation data.300.533 (a) (2) (iv) 

—lEPs 
o Measurable annual goals.300.347(a) (2) (i) 
o Present levels of educational performance.300.347(a)(1)(i) 
o Review and revision of lEPs.300.343 (c) (2) (i) 
o Special education & related services.300.347 (a) (3) (ii) 

—lEP Team.300.344(a) (4) (ii) 
—LRE (placements).300.552(e) 
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—Specially designed instruction (Definition).300.26(b)(3)(ii) 

GENERAL SUPERVISION (SEA responsibility for).300.141 
GOALS 
—Annual goals (In lEP—see **Annual goals"). 
—•Performance goals and indicators.300.137 

o Use of State-level funds to meet.300.370(a)(6) 
—School-based improvmt plan (SS300.246(c); 300.248).. — 
GOVERNOR (adult prisons).300.600(d) 
—See also chief executive officer. 

GRADUATION 
—Evaluation not required for.300.534(c) 
—Exception to FAPE.300.122(a)(3) 
—Graduation rates as performance indicators.300.137(b) 
—Written prior notice required.300.122(a) (3) (iii) 

GRANDPARENT OR STEPPARENT (definition of "parent")_300.20(a)(3) 
GRANTS 
—Grants to States.300.701 

o Maximum amount...300.701(b) 
o Purpose of...300.701(a) 

—See "Subgrants". — 
GUARDIAN (in definition of "parent").300.20(a)(2) 
GUARDIANSHIP, SEPARATION, AND DIVORCE (RE PARENT'S 

AUTHORITY TO REVIEW RECORDS).300.562(c) 

HEALTH AND HUMAN SERVICES (Secretary of).300.260(h)(1) 
HEARING AIDS—proper functioning of.300.303 
HEARING IMPAIRMENT (see S300.7(a), (c)(2), (3), (5), 

(10) (ii), 300.24(b) (1) (i)). — 

HEARING OFFICER(S) (A-H) 
—Additional disclosure of information requirement....300.509(b)(2) 
—Attorneys' fees.300.513(a) (2) (i) (C) 
—Authority of (discipline).300.521 
—Bypass (private school children w/disabilities).300.486(d) 
—Change of placement 

o Hearing officer decision agrees with parents.300.514(c) 
o Hearing Officer may order.300.521 

—Discipline (SS300.521, (b)(1), 300.525(b), 
300.526(a), (c)(2), 300.528(a)(2)). — 

—Expedited due process hearing (discipline).300.528(a)(2) 

HEARING OFFICER(S) (I-Z) 
—Impartial hearing officer.300.508 
—Parent appeal (discipline—see $300.525(b)). 
—Placement during appeals ($300.526(a), (c)(2)). 
—Private school placement when FAPE is at issue.^300.403(c) 
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—Recruitment and training of.300.370(b)(2) 
—Reimbursement for private placement by parents.300.403(c) 
>~Re(}uests for evaluations by.300.502(d) 

HEARING RIGHTS.300.509 

HEARINGS—HEARING PROCEDURES 
'—Due process (see "Due process hearings"). — 
—Public hearings on policies and procedures.300.148(a) 

(See also SS300.280-300.284). — 
—State and local eligibility 

o LEA eligibility.300.144 
o Notification in case of LEA ineligibility.300.196 
o State eligibility (Notice and hearing—see 

SS300.113(b) ; 300.581-300.587). — 

HEART CONDITION.300.7 (c) (9) (i) 
HEIGHTENED ALERTNESS TO ENVIRONMENTAL STIMULI.300.7(c)(9) 
HEMOPHILIA.300.7(c) (9) (i) 
HIGHEST REQUIREMENT IN THE STATE applicable to 

a specific profession or discipline.300.136(a)(2) 
HIGHLY MOBILE CHILDREN (e.g. homeless and migrant 
children.300.125(a) (1) (ii) 

HOMELESS CHILDREN.300.125 (a) (1) (ii) 
HYPERACTIVITY (attention deficit hyperactivity 
disorder).300.7(c) (9) (i) 

_ 

lEE (see "Independent education evaluation") 

lEP (A-L) 
—Accountability.300.350 
—Agency responsibilities for transition services.300.348 
—Basic requirements (SS300.340-300.350). 
—Consideration of special factors.300.346(a)(2) 
—Content of lEPs.300.347 
—Definition.300.340(a) 
—Development, review and revision of.300.346 
—lEP meetings.300.343 
—lEP or IFSP for children aged 3 through 5.300.342(c) 
—lEP team.300.344 

lEP (M-W) 
—Modifications of lEP or placement (FAPE for 

students in adult prisons).300.311(c) 
—Parent participation.300.345 
—Participating agency (definition).300.340(b) 
—Private school placements by public agencies.300.349 
—Regular education teacher (see "lEP team:). 
—Responsibility of SEA & other public agencies.300.141 
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—Review and revision of lEPs.300.343(c) 
—SEA responsibility for.300.341 
—State eligibility requirement.300.128 
—Transition services...300.347(b) 
—When I EPS must be in effect.’.300.342 

lEP TEAM.300.344 
—Alternative educational setting (determine).300.522(a)(2) 
—Assistive technology (300.308(b), 300.346(a)(2)(v)). 
—Behavioral interventions (consider).300.346(a)(2) 
*-<-Consideration of special factors.300.346(a)(2) 

o Assistive technology.300.346(a) (2) (v) 
o Behavioral interventions.300.346 (a) (2) (i) 
o Braille needs.300.346 (a) (2) iii) 
o Communication needs (deafness and other needs)...300.346(a)(2)(iv) 
o Limited English proficiency.300.346(a) (2) (ii) 

—Determination of knowledge or special expertise.300.344(c) 
—Discipline procedures (see §§300.520(a)(2), 

300.522(a)(2), 300.523 (b) - (d)). — 
—Manifestation determination.300.523 
—Other individuals who have knowledge or special 

expertise (at parent/agency discretion).300.344(a)(6) 
—Regular education teacher (see §§300.344(a)(2) 

and 300.346(d)). — 

IL=I1L_ 

IFSP (INDIVIDUALIZED FAMILY SERVICE PLAN) 
—Definition.300.16 
—Transition from Part C...300.132(b) 
—IFSP vs lEP.300.342(c) 
ILLEGAL DRUG (Definition—discipline).300.520(d)(2) 

IMPARTIAL DUE PROCESS HEARING.300.507 
—See “Due process hearing.**). 
IMPARTIAL HEARING OFFICER.300.508 
IMPARTIALITY OF MEDIATOR.300.506((c) 
IMPROVEMENT STRATEGIES (CSPD).300.382 
INCIDENTAL BENEFITS (PERMISSIVE USE OF FUNDS).300.235(a)(1) 
INCIDENTAL FEES (in definition of **at no cost**).300.26(b)(1) 
INCLUDE (definition).300.13 
INCREASE IN FUNDS (to States).300.703 
INDEPENDENT EDUCATIONAL EVALUATION (lEE).300.502 
—Agency criteria (§§300.502(a)(2), (b), (c)(1), (e)). 
—Definition.300.502(a) (3) (i) 
—Parent-initiated evaluations.300.502(c) 
—Parent right to.300.502(b) 
—Procedural safeguards notice.300.504(b)(1) 
—Public expense (definition under lEE).300.502(a) (3) (ii) 
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INDIAN; INDIAN CHILDREN 
—Child find for Indian children aged 3-5.300.716(d) 
—Definitions of "Indian and "Indian tribe".300.264 
—FARE to children on Indian reservations.300.300(c) 
—Payments to Secretary of the Interior for 

o Education of Indian children.300.715 
o Education and services for children aged 3-5.300.716 

—Plan for coordination of services.300.263 
INDICATORS (see performance goals and indicators).300.137 
INDIVIDUALIZED EDUCATION PROGRAM (see "lEP"). — 
INDIVIDUALIZED FAMILY SERVICE PLAN (see "IFSP"). — 
INFORMED CONSENT (accessing private insurance).300.142(f)(1) 
—See "Consent". 

INITIAL EVALUATION 
—Consent before conducting.300.505(a) (1) (i) 

o Not construed as consent for initial placement...300.505(a)(2) 
—See S300.320, 300.531). — 

INSTITUTIONS OF HIGHER EDUCATION 
—CSPD (improvement strategies).300.382(c) 
—Definition (see sec. 602(14) of the Act).' — 

INSURANCE 
—Community-based waivers.300.142(e) (3) (i) 
—Financial costs (definition).300.142(e)(2) 
—Medicaid.300.142(e) (3) 
—Out of pocket expense.300.142 (e) (2) (i) 
—Private insurance.300.142(f) 
—Public insurance.300.142(e) 
—Risk of loss of eligibility.300.142(e) (3) (i) 

INTERAGENCY AGREEMENTS 
—Child find (SEA and Part C lead agency).300.125(c)(3) 
—CSPD (collaborative agreements with other States)...300.382(d) 
—FAPE methods & payments (joint agreements).300.301(a) 
—LRE (Children in public/private institutions).300.554 
—Methods of insuring services (see $300.142(a), 

(b)(2), (c)(2)). — 
—SEA responsibility for all education programs.300.600(b) 
—Secretary of Interior—with HHS Secretary.300.260(h) 

o Cooperative agreements (BIA and other agencies)..300.265(d) 
—Subgrants to LEAs for capacity building (for).300.622(d) 

INTERAGENCY COORDINATION (see "Coordination of 
Services;" "Interagency agreements"). 

INTERAGENCY DISPUTES.300.142(a)(3) 
INTERAGENCY FINANCING STRATEGIES. 300.244(b)(3) 
INTERAGENCY RESPONSIBILITIES (TRANSITION SERVICES)_300.347(b) 
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INTERIM ALTERNATIVE EDUCATIONAL SETTING (see 
SS300.520(a)(1), (2), 300.521, (d), 300.522, 
(b)(2), 300.525(b)(2), 300.526(a), (b), (c). — 

INTERIM FORMULA (allocations to States).300.703(b) 

J-K. 

JOINT ESTABLISHMENT OF ELIGIBILITY (LEAs).300.190 
—See also SS300.185(b) and 300.192). — 
Joint training of parents and personnel.300.382(j) 

JUDICIAL • 
—Authorities (referral to).300.529 
—Finding of unreasonableness.300.403(d)(3) 
—Proceeding (during pendency).300.514 (a) 
—Review (By-pass).300.487 

o Department procedures.300.586 
—See also: 

o Civil action (SS300.504(b)(12), 506(b)(6), 
300.510(d), 300.512). — 

JUDICIAL (Continued) 
—See also: 

o Court(s) (SS300.112(b)(2), 300.122(a)(1), 
(b)(1)(ii), 300.182(b)(2), 300.125(b)(1), 
300.300(b)(1), (5)(ii), 300.403(c), 300.487, 
300.512, 300.513, and 300.586). — 

JUVENILE-ADULT CORRECTIONS FACILITIES (see SS 
300.2(b)(1)(iv), 300.517(a)(2), 300.651()(10))_ — 

—See "Correctional facilities". — 

lu_ 

LAW ENFORCEMENT AND JUDICIAL AUTHORITIES 
(referral to)...300.529 

LEA (LOCAL EDUCATIONAL AGENCY) (A-C) 
—Allocations to LEAs.300.712 

o Reallocation of LEA funds.300.714 
—Alternate assessments.300.138(b) 
—Amendments to LEA policies.300.182 
—Capacity-building & improvement (SS300.622-300.624). 

o Use of SEA allocations for.300.370(a)(8) 
—Charter schools and LEAs (see "Charter schools").... 
—Child count 

o Private school children.300.453(b) 
o Procedures for counting all children served.300.754 

—Child find 
o For private school children.300.451 
o Indian children aged 3-5.300.716(d) 
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-Conditions and terms of reimbursement.300.142(a)(2) 
-Consistency of LEA policies with State policies.300.220 

—Conditions and terms of reimbursement.300.142(a)(2) 
—Consistency of LEA policies with State policies.300.220 

LEA (D-E) 
—Definition of.300.17 
—Developmental delay (use of term by LEA).300.313 
—Discipline (see SS300.520(b)(1), 300.523(a) 

300.526(c), 300.527(a), (b), (d)). 
—Eligibility conditions (LEAs) 

o General (see 300.180-300.185)... 
o Specific (see SS300.220-300.250). 

—Enforcement (by the Secretary).300.587(a)(2) 
—Exception for prior LEA policies.300.181 
—Excess cost requirement (SS300.184-185; 300.230(b)). 
—Expenditures for private school children.300.453 

LEA (F-L) 
—Former Chapter 1 State agencies.300.713(a)(2) 
—Good faith effort re qualified staff.300.136(g) 

LEA (F-L) (Continued) 
—Hearings (Re LEA eligibility).300.144 
—Ineligibility (notification by SEA).300.196 

o Public notice by LEA....300.196(b) 
—Infants and toddlers (transition planning).300.132(c) 
—Information for SEAs (on assessments...goals).300.240 
—Input on how State allocates funds for priorities...300.156(a)(2) 
—Interagency disputes.300.142(a) (3) 
—Joint establishment of eligibility (SS300.190-192).. 
—LEA and State agency compliance.300.197 

o SEA notification in case of ineligibility.300.196 

LEA (M-P) 
—Maintenance of effort/Exception (SS300.231-.232).... 
—Methods of ensuring services (see §300.142(a) 

(1) -(3), (b)(2)). — 
—Modifications to policies by LEA.300.182(a) 
—Noncompliance (SEA reduction of payments).300.197(a) 
—Participation in assessments.300.138(b) 
—Payments to Indian children. 
—Personnel shortages (Use of SEA funds to meet).300.370(a)(4) 
—Personnel standards (good faith effort...).300.136(g) 
—Private school children (see §§300.451, 300.453, 

300.454(b), (c), 300.455(b), 300.456(b)(1)(ii), 
(2) , 300.457-300.461). — 

—Public agency (in definition of).300.22 

LEA (R-S) 
—Reallocation of LEA funds.300.714 
—Reduction in payments from SEA.300.197(a) 
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—Reimbursement from other agencies for services 
(see S300.142(a)(2), (3), (b)(2)). 

—SEA funds (allowable costs) 
State-level nonsupplanting.300.153 (a) 
Subgrants to LEAs.300.711 
o . For capacity-building and improvement (see 

SS300.370(a)(8), 300.622-300.624). 
Suspension and expulsion rates (see S300.146 

(a)(1), and (b). 

LEA (T-Z) 
—Technical assistance to LEAs (with SEA funds).300.621 
—Timely provision of services.300.142(b)(2) 
—Transition planning conferences (Part C to B).300.132(c) 
—Use of LEA allocations for direct services.300.360 
—Use of Part B funds for coordinated services 

system (not more than 5% of LEA's grant).300.244(a) 

LEA (T-Z) (Continued) 
—Use of SEA allocations 

o For capacity-building.300.370(a)(8) 
o To assist in meeting personnel shortages.300.370(a)(4) 

LEAD POISONING.300.7 (c) (9) (i) 

LEAST RESTRICTIVE ENVIRONMENT (LRE) 
—Children in public or private institutions.300.554 
—Continuum of alternative placements.300.551 
—Educational service agencies (additional reqmt).300.193(c) 
—Monitoring activities.300.556 
—Nonacademic settings.300.553 
—State eligibility requirement.300.130 
—Technical assistance and training.300.555 

LEISURE EDUCATION.300.24(b) (10) (iv) 
LEP (see "Limited English Proficiency").. 
LEUKEMIA.300.7(c) (9) (i) 
LIMITATION ON USE OF PART B FUNDS (excess costs).300.184(c) 

LIMITED ENGLISH PROFICIENCY (LEP) 
—Assessing a LEP child (Evaluation procedures).300.532(a)(2) 
—In development, review 6 revision of lEP.300.346(a) (2) (ii) 
—In "native language" (definition).300.18 
—Not a determinant factor for eligibility.300.534(b) 

LOCAL EDUCATIONAL AGENCY (see "LEA") 
LOCATION-NATURE OF SERVICES (DIRECT SERVICES-SEA).300.361 
LRE (See "least restrictive environment") 
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MAINTENANCE OF EFFORT 
—LEA.300.231 

o Exception to.300.232 
—'State.300.154 

o Waiver.300.589 
MAINTENANCE OF STATE FINANCIAL SUPPORT.300.154 

MANIFESTATION DETERMINATION.300.523 
—Behavior not manifestation of disability.300.524 
—Conduct of review.300.523(c) 
—Decision.300.523 (d) 
—Deficiencies in lEP.300.523(f) 
—Hearing officer (review of decision).300.525(b)(2) 
—Individuals to carry out.300.523(b) 
—Parent appeal.300.525(a) 
—Review by lEP team (other qualified personnel).300.523(b) 

(see also $300.523(c), (d)). 

MEDIATION 
—Cost Of.300.506(b)(3) 
—Establishment.300.506(a) 
—Mediators 

o Impartiality of.300.506(c) 
o List of...300.506(b(2) (i) 
o Qualified and impartial.300.506 (b) (1) (iii) 
o Random selection of.300.506(b) (2) (ii) 

—Meeting to encourage.300.506(d) 
—Parent refusal of consent.300.505(b) 
—Procedural safeguards notice.300.504(b)(9) 
—Public agency (inform parents of).300.507(a)(2) 
—Use of SEA allocations to establish.300.370(a) (3) 
—Voluntary.300.506(b) (1) (1) 
—Written mediation agreement.300.506(b)(5) 

MEDICAID 
—Children covered by public insurance (see 

$300.142(e) (1), (e)(2)(i), (i)). — 
—Coordinated services system (e.g., Medicaid).300.244(b)(2) 
—Financial responsibility of each public agency.300.142(a)(1) 
—Medicaid reimbursement.300.142(b) (1) (ii) 
—Methods of ensuring services (see $300.142(a)(1), 

(b)(1) (ii), (e)(1), (2)(i), (h)(2)). — 
—Non-disclosure of personally identifiable 

information without consent.300.142(e) (3) (ii) (I) 
—Proceeds from public or private insurance.300.142(h)(2) 
—Public agency may use Medicaid).300.142(e) 
—State Medicaid agency ($300.142(a)(1), (e)(2)(i))__ 
—Title XIX of the Social Security Act (Medicaid— 

see $$300.142(i), 300.244(b)(2) and 300.601). — 

MEDICAL 
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—Educationally relevant medical findings, if any 
(criteria Re a specific learning disability).300.543(a)(5) 

—Medical services 
o Definition.300.24(b)(4) 
o For diagnostic or evaluation purposes.300.24(a) 

—Memorandum of agreement (Interior-*HHS medical...)...300.260(h)(2) 
—Non-medical (residential placement).300.302 
—Referral for medical attention 

o Audiology. .300.24(b)(1) 
o Speech-language pathology services.300.24 (b) (14) 

—Relationship of Part B to other Federal programs....300.601 

MEETING(S) 
—Definition.300.501 (b) 2) 
—lEP (see SS300.342(b)(2), 300.343, 300.349(b)). — 
—Parent participation in (see SS300.501(a)(2), (b)).. 
—Services plans for private school children.300.454(c) 
—State advisory panel (see §300.653(c)-(f)). 
—To encourage mediation.300.506(d) 

MENTAL RETARDATION (definition).300.7(c)(6) 
METHODS OF ENSURING SERVICES.300.142 
MIGRANT CHILDREN (CHILD FIND—HIGHLY MOBILE CHILDREN)..300.125(a)(1)(ii) 
MINIMUM STATE COMPLAINT PROCEDURES.300.661 
MODIFICATIONS IN ADMINISTRATION OF ASSESSMENTS.300.138(a) 
—lEP content...300.347 (a) (5) (i) 

MONITOR; MONITORING ACTIVITIES 
—Allowable costs for monitoring. 
—Child find (SEA monitoring). 
—lEPs. 
—LRE (SEA monitoring activities). 
—Private school children—SEA monitoring. 
—Secretary of the Interior (§300.260(a), (i)) 
—State advisory panel—functions (Advise SEA 

in developing corrective action plans)... 
—Use of SEA allocations for monitoring. 
—Waiver (State's procedures for monitoring)., 

o Summary of monitoring Reports. 

300. .621(a) (2) 
300. .125(b) (3) 
300. .128(b) (2) 
300. .556 
300. .402(a) 

300. .652(a) (4) 
300. .370(a) (2) 
300. .589(c) (2) 
300. .589(C) (3) 

MULTIPLE DISABILITIES (definition) 300.7(C)(7) 

NATIVE LANGUAGE 
—Definition...300.19 
—Definition of "Consent".300.500(b)(1) 
—Evaluation procedures (Tests in native language)....300.532(a)(2) 
—Parent involvement in placement decisions.300.501(c)(5) 
—Parent participation in lEPs (Use of interpreters)..300.345(e) 
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—Prior notice 
o Notice in native language.300.503(c) (1) (ii) 
o Notice translated orally..300.503 (c) (2) (i) 
o Steps if not a written language.300.503(c)(2) 

NATURE-LOCATION OF SERVICES (DIRECT SERVICES-SEA).300.361 
NEPHRITIS.300.7(c) (9) (i) 

NONACADEMIC 

—Activities—participate in (lEP content) 
—Services and extracurricular activities 

(equal opportunity to participate in) 
—Settings. 

NONAPPLICABILITY of requirements that prohibit 
commingling and supplanting of funds.300.372 

NONCONNINGLING.300.152 

NONDISABLED STUDENTS (A-I) 
—Definition of "at no cost" (incidental fees...) 
—Disciplinary information. 
—Exception to FAPE for age ranges 3-5 and 18-21 

(see S300.300(b)(2), (5)(i)). 
—Excess cost requirement. 
—General curriculum (same as for nondisabled— 

see S300.347(a)(1)(i), (2)(i)). 
—lEP content (see $300.347(a)(1)(i), (2)(i), 

(3)(iii), (4), (7)(ii)). 
—LRE (General requirement). 

o Nonacademic settings. 
o Placement.. 

—Program options... 
—Regular physical education. 
—Reports relating to assessments. 
—Services and aids that also benefit. 
—Supplementary aids and services (definition— 

"to be educated with nondisabled..."). 
—Suspension and expulsion rates. 

NON-DISCLOSURE of personally identifiable 
information without consent.300.142(e) (3) (ii) (I) 

NONEDUCATIONAL PUBLIC AGENCY 
—Methods of ensuring services—$300.142(a), 

(a)(2), (b), (b)l)(ii)). — 
—Obligation of.300.142(b) 

o May not disqualify eligible Medicaid service 
because provided in a school context.300.142 (b) (1) (ii) 

—Reimbursement for services by.300.142(b)(2) 

NONMEDICAL CARE (RESIDENTIAL PLACEMENT).300.302 

300.26(b)(1) 
300.576(a) 

300.184(c)(2) 

300.550(b)(1) 
300.553 
300.552(C) 
300.305 
300.307(b) 
300.139 
300.235(a)(1) 

300.28 
300.146 

300.347(a)(3)(ii) 

.300.305 
300.553 
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NONPROFIT (term defined in EDGAR at 34 CFR 77.1).300.30 

NONSUPPLANTING 
—Excess cost requirement (Re children 3-5 and 18-21..300.184(c)(2) 
—LEA nonsupplanting...300.230(c) 
—Nonapplicability to State-level activities.300.372 
—State-level nonsupplanting.300.153 
—Waiver of requirement.300.589 

NOTICE 
—Parent notice to public agency 

o Before removing child from public.school.300.403(d)(1)(ii) 
o In request for a hearing.300.507(c) 

—Prior notice by public agency..300.503 
—Procedural safeguards notice.300.504 
—Requirement (LEA and State agency compliance).300.197 
—To parents (Confidentiality) 

o Children on whom information is maintained.300.561(a)(2) 
o Policies-procedures Re-disclosure, etc.300.561(a)(3) 

OCCUPATIONAL THERAPY SERVICES (definition).300.24(b)(5) 
OPPORTUNITY TO EXAMINE RECORDS.300.501 
ORIENTATION AND MOBILITY SERVICES.300.24(b)(6) 
ORTHOPEDIC IMPAIRMENT (definition).300. (7) (c) (8) 
OTHER HEALTH IMPAIRMENT (definition).300.7(c)(9) 
OTHER INDIVIDUALS ON lEP TEAM.300.344(a)(6) 
OUTLYING AREA(S) (AND FREELY ASSOCIATED STATES).300.717 
—Definition.300.718 
OUT-OF-POCKET EXPENSE (PUBLIC INSURANCE).300.142 (e) (2) (i) 

PARAPROFESSIONALS 
—Prepare professionals, paraprofessionals (CSPD).300.382(b) 
—Use of (personnel standards).300.136(f) 
PARENT (definition).300.20 
PARENTAL CONSENT (see “consent"). — 
PARENTALLY-ENROLLED CHILDREN IN PRIVATE SCHOOLS 
—See "Private School Children-Enrolled by Parents"... 
—When FAPE is at issue.300.403 

PARENT(S)—RIGHTS AND PROTECTIONS (A-G) 
—Appeal (manifestation determination).300.525 
—Authority to review 
—Consent (see "consent").. 
—Counseling and training.300.24(b)(7) 
—Definition.300.20 
—Foster parent.300.20(b) 
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—Grandparent or stepparent.300.20(a)(3) 
—Guardian.300,20(a) (2) 

PARENT(S) RIGHTS AND PROTECTIONS (I-L) 
—lEE (parent-initiated evaluations).300.502(c) 
—lEP meetings (participation in).300.345 

o Copy of child's lEP.300.345(f) 
o Informed of child's progress.300.347(a)(7) 
o Option to invite other individuals.300.344(a)(6) 
o Team member.300.344(a)(1) 

—Informed consent (accessing private insurance).300.142(f)(1) 
—Involvement in placement decisions.300.501(c) 
—Joint training of parents and personnel.300.382(j) 

PARENT(S) RIGHTS AND PROTECTIONS (M-Z) 
—Meetings (participation in).300.501(b) 
—Notice to public agency 

o Before removing child from public school.300.403 (d) (1) (ii) 
o In request for a hearing.300.507(c) 

—Opportunity to examine records.300.501(a) 
—Placement decisions (involvement in).300.501(c) 
—Request for hearing (discipline).300.524(c) 
—Right to an lEE...300.502(b) 
—Training (see §5300.24(b)(7), 300.382(j). 

PARTICIPATING AGENCY (Confidentiality) 
—Definition.300.560 (c) 
—Requirements (see §§300.562, 300.563, 300.565, 

300.566, 300.567, and 300.572). — 

PARTICIPATING AGENCY (lEP requirements) 
—Definition.300.340 (b) 
—Transition services.300.348 

PARTICIPATION IN ASSESSMENTS.300.138 
—See "Assessments". — 

PENDENCY (stay put) 
—Child's status during due process proceedings.300.514 
—Department enforcement procedures.300.587(c)(3) 
—Discipline procedures (see §§300.524(c), 

300.526(b) (c)).. — 
o Manifestation determination (applicability 

of §300.514 during due process proceedings)...300.524(c) 
o Placement during appeals (see §300.526(b), (c)).. 

-f++Current placement.300.526(b) 
+++Expedited hearing.300.526(c) 
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PERFORMANCE GOALS AND INDICATORS.300.137 
—Use of SEA funds for activities to meet goals.300.370(a)(6) 

PERFORMANCE OF CHILDREN ON ASSESSMENTS.300.137(b) 
—Reports of children relating to assessments.300.139 
—See **Assessments'*.. 

PERMANENT FORMULA (ALLOCATIONS TO STATES).300.706 
PERMANENT RECORD (CONFIDENTIALITY).300.573(b) 

PERMISSIVE USE OF FUNDS (LEAS).300.235 
—Coordinated services system.300.235(a)(2) 
—Nonapplicability of certain provisions.300.235(b) 
—Services that also benefit nondisabled children.300.235(a)(1) 

PERSONALLY IDENTIFIABLE (PI) INFORMATION (A-G) 
—Confidentiality of (State eligibility requirement)..300.127 
—Consent (confidentiality requirement).300.571(a) 
—Definition .300.500(b)(3) 
—Department use of information.300.577 
—Destruction of information 

o Definition.300.560 
o Requirement.300.573 

PERSONALLY IDENTIFIABLE INFORMATION (H-Z) 
—Hearing decisions to advisory panel and public.300.509(d) 
—Medicaid agency (Non-disclosure without consent)....300.142(e)(3)(ii)(I) 
—Notice to parents (Confidentiality) 

o Children on whom PI information is maintained....300.561(a)(2) 
o Policies and procedures Re-disclosure, etc.......300.561(a)(3) 

—Participating agency (definition)..300.560 
—Safeguards (confidentiality recpiirement).300.572 

PERSONNEL 
—Pers. shortages (Use of SEA allocations to meet)....300.370(a)(4) 
—Personnel Standards.300.136 
—Qualified personnel (definition).300.23 
—Recruit and hire appropriately and adequately 

trained personnel.300.136(g) 
—Recruit, -prepare, and retain (CSPD).300.382(h) 

PHYSICAL EDUCATION 
—Definition.300.24(B) (2) 
—Requirement.300.307 

PHYSICAL THERAPY (definition). 300.24(b)(8) 

PLACEMENT(S) (A-K) 
—Alternative placements (LRE—SS300.130(a), 300.551). — 
—Continuum of alternative placements.300.551 

o State eligibility requirement.300.130(a) 
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—Current educational placement 
o Remain in (see SS300.514(a), 300.527(d)(2)(ii)).. — 
o Removal from (see §§300.121(c)(1), 300.519, 

(b)(1), 300.520(a)(1), (c), 300.522(b)(2), 
300.523(a), 300.527 (d) (2) (ii). — 

—During appeals (discipline).300.526 
—Last educational placement before incarceration 

(see §§300.122 (a) (2) , 300.311(a)). — 

PLACEMENTS (L-Z) 
—LRE (see §§300.130(a) , 300.551) 300.552)). — 
—Modification of...300.311(c) 
—Parent involvement in placement decisions (see 

§§300.501(c) (1), (3), (5)). ~ 
—Placement during appeals (discipline).^300.526 
—See "Interim Alternative Educational Setting*'. — 

PO-PR._ 

POLICY—POLICIES AND PROCEDURES (A-L) 
—Amendments to (see §§300.113, 300.182). 
—Condition of assistance (see §§300.110, 300.180).... 
—Consistency with State policies.300.220 
—Exception for prior policies on file 

o With the SEA...300.181 
o With the Secretary.300.111 

—FAPE policy..300.121(a) 
—Joint establishment of eligibility (requirements)...300.192 
—LEA & State agency conditions (required 

policies—see §§300.220-300.250). 

POLICY—POLICIES AND PROCEDURES (M-Z) 
—Modifications of 

o LEA or State agency policies.300.182 
o State policies.'..300.113 

—Public participation related to State policies 
(see §§300.280-300.284)... 

—Secretary of the Interior (§§300.260(f), 
300.265(b) p)). 

—State eligibility—required policies, procedures, 
information (see §§300.121-300.156). 

PREPONDERANCE OF EVIDENCE (SUBSTANTIAL EVIDENCE).300.521(e) 
PRIOR KNOWLEDGE (DISCIPLINE-BASIS OF KNOWLEDGE).300.527(b) 
PRIOR NOTICE 
—By public agency.300.503 
—Parent notice to public agency.300.507(c) 
--Procedural safeguards notice.300.504 

PRISONS (see "Adult prisons). 
PRIVATE INSURANCE.300.142(f) 
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PRIVATE SCHOOL CHILDREN—ENROLLED BY PARENTS (A-Q) 
—Additional services permissible.300.453(d) 
—Basic requirement—services.300.452 
—Bypass (see SS300.480-300.486). 
—Child count (see §§300.451; 300.453(b); 300.710)_ — 
—Child find for (see §§300.125(a)(1); 300.451). — 
—Complaints (due process).300.457 
—Definition of "private school children...".300.450 
—Expenditures (for services).300.453 
—Funds not to benefit.300.459 
—Property, equipment, etc.300.462 

PRIVATE SCHOOL CHILDREN—ENROLLED BY PARENTS (R-Z) 
—Religious schools (see §§300.451(a), 

300.454(C), 300.456(a)). 
—Services plan for (see §§300.452(b), 300.454(c), 

(c)(1), 300.455(b), (b)(2), 300.457(a)). 
—Separate classes prohibited.300.458 
—State eligibility requirement.300.133 
—Transportation of.300.456(b) 
—Use of private school personnel..300.461 
—Use of public school personnel.300.460 
—When FAPE is as at issue (see "FAPE").300.714 

PRIVATE SCHOOL CHILDREN—PLACED BY PUBLIC AGENCIES 
—Applicability of this part to private schools.300.2(c) 
—Monitoring compliance by SEA.300.402(a) 
—SEA Responsibility for special education.300.401 
—SEA responsibility for State standards.300.402(b) 

o Provide opportunity for private school input.300.402(c) 

EBCL_ 

PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (A-G) 
—Additional disclosure of information reqmt.300.509(b) 
—Agency responsible for conducting hearing.300.507(b) 
—Appeal of hearing decisions; impartial review.300.510(b) 

o SEA responsibility for review...300.510(b)(2) 
—Attorneys' fees.300.513 
—Basic requirements (§§300.500-300.529). 
—Child's status during proceedings.300.514 
—Civil action.300.512 
—Consent (definition).300.500(b) (1) 
—Evaluation(s) (definition)...300.500(b) (2) 

o Disclosed...5 business days before hearing.300.509(b) 
—Expedited due process hearings (discipline.).300.528 

o See also §§300.521, 300.525(a)(2), 300.526(c)- — 
—Finality of decision; appeal; impartial review.300.510 
—Findings and decision to advisory board.300.509(d) 
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PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (H-0) 
—Hearing officer requests for evaluations.300.153 
—Hearing rights...300.509 

o Additional disclosure of information.300.509(b) 
—Impartial due process hearing.300.507 
—Impartial hearing officer.300.508 
—Impartiality of mediator..300.506(c) 
—Independent educational evaluation.300.502 

o Definition.300.502 (a) (3) (i) 

—Jurisdiction of courts..300.512(c) 
—Mediation.300.506 
—Meeting to encourage mediation.300.506(d) 
—Opportunity to examine records.300.501(a) 

PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (PA) 
—Parental consent. 
—Parent initiated evaluations 
—Parent involvement in placement decisions. 
—Parent notice to public agency. 

o Model form to assist parents. 
o Right to due process hearing. 

—Parent participation in meetings. 
—Parental rights at hearings. 
—Parent right to evaluation at public expense.... 

o Public expense (definition). 

PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (PE-Z) 
—Pendency..300.514 
—Personally identifiable (definition) ..300.500(b) (3) 
—Prior notice by public agency.300.503 
—Procedural safeguards notice.300.504 
—Prohibit evidence...5 business days before hearing..300.509(a)(3) 
—Record of hearing.300.509(a)(4) 
—SEA implementation of.300.143 
—See "Civil Action;" "Courts;" "Hearing 

Officer(s);" "Timelines". 
—Surrogate parents..300.515 
—Timelines and convenience of hearings.300.511 
—Transfer of parental rights at age of majority.300.517 

PROCEDURAL SAFEGUARDS NOTICE.300.504 
PROCEEDS FROM PUBLIC OR PRIVATE INSURANCE.300.142(h) 
PROFESSIONAL DEVELOPMENT 
—Analysis of State and local needs for.300.381 
—Programs (develop capacity to support)...300.382(c) 
PROFESSION OR DISCIPLINE (definition).300.136(a)(3) 
PROGRAM MODIFICATIONS OR SUPPORTS (lEP content).300.347(a)(3) 
—Each teacher... informed of.300.342(b) 

300.505 

300.501(c) 
300.507(c) 
300.507(C)(3) 
300.507(c)(4) 
300.501(b) 
300.509(c) 
300.502(b) 
300.502(a)(3)(ii) 
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PROJECT (term defined in EDGAR at 34 CFR 77.1).300.30 
PROTECTIONS FOR CHILDREN NOT YET ELIGIBLE (disc).300.527 
PSYCHOLOGICAL SERVICES (definition).300.24(b)(9) 

__ 

PUBLIC AGENCY (definition). 
PUBLIC AGENCY (RESPONSIBILITIES) (A-C) 
—Adult prisons. 
—Applicability of Regs (see §300.2(b)(2), (c)... 
—Assistive technology. 
—Child find for private school children. 
—Children covered by public 6 private insurance 

(see 300.142(e)(1), (3)(i), (ii), (f)(1), 
(2), (ii), (g), (2), (h)(2)).. 

—Comprehensive evaluation.... 
—Confidentiality (see §§(300.573(a), 300.574(c)) 

PUBLIC AGENCY (RESPONSIBILITIES) (D) 
—Discipline (see §§300.521(a), (c), 300.523(f), 

300.524(b), (c)). 
—Due process procedures for parents and children 

(see §§300.143, 300.500(a), 300.501(b), (c), 
300.502, 300.503, 300.505(c)-(e), 300.506(a), 
(d), 300.507, 300.508(c), 300.509(d), 
300.510(b)(1), 300.511(a), 300.515, 
300.517(a)(1)(i)). 

PUBLIC AGENCY (RESPONSIBILITIES) (E-F) 
—Evaluations and reevaluations (see §§300.531, 

300.532, 300.533(c), (d), 300.534(a)(2), 
(c)(1), 300.535(a), 300.536). 

—Extended school year services. 
—FAPE (Exception for age ranges 3-5; 18-21—see 

§§300.300(b) (2), (3), (4)). 
—FAPE for children suspended or expelled (see 

300.121(d)(3), (4)). 
—Full educational opportunity goal. 

PUBLIC AGENCY (RESPONSIBILITIES) (H-N) 
—Hearing aids (proper functioning of).300.303 
—Incarcerated students.300.600(d) 
—lEPs (see §§300.341(a)(2), 300.342(a), (c)(2), 

300.343(a)-(c), 300.344(a), (b), (d), 300.345, 
300.349, 300.350(a), (b)). — 

—Initial evaluations (see §§300.320(a) and 300.531).. 
—LRE (see §§300.550(b), 300.551(a), 300.552, 

300.553, 300.556)) 
—Nonacademic services. 

300.309 

300.304 

300.22 

300.600(d) 

300.308 
300.451 

300.532(h) 

300.506 



12520 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

PU-Q-Continued 

PUBLIC AGENCY (RESPONSIBILITIES) (P-Z) 
—Physical education (see S300.307(c) and (d)). 
—Prior notice by public agency.300.503 
—Private school children (see SS300.2(c), 

300.403, 300.451, and 300.462). — 
—Program options.300.305 
—Reevaluations (see SS300.321 and 300.536). 
—Special physical education.300.307(c) 
—Specially designed instruction-definition.300.26(d)(3)(ii) 
—State advisory panel functions (advise public 

agency—responsible for adult prisons).300.652(b) 

PUBLIC CHARTER SCHCX)LS (see "charter schools"). — 
PUBLIC EXPENSE (Definition under lEE).300.502(a)(3) 
PUBLIC HEARINGS ON STATE POLICIES (see SS 

300.148(a) and 300.280-300.284). — 

PUBLIC INFORMATION (LEA).300.242 
PUBLIC INSURANCE.300.142(e) 
PUBLIC NOTICE 
—Enforcement.300.587(c) (3) 
—LEA and State agency compliance....300.197(b) 
PUBLIC OR PRIVATE INSURANCE (PROCEEDS FROM).300.142(h) 
PUBLIC PARTICIPATION (see §§300.280-300.284). — 
PURPOSES (of this part 300).300.1 

QUALIFIED PERSONNEL 
—Adequate supply of.300.381 
—Definition.•.300.23 
—-Ensure adequate supply of 

(CSPD—State eligibility requirement).300.135(a)(1) 
Related services definitions (see §300.24(b)(1), 

(2), (5), (6), (8), (11), and (12)). 

R.__ 
RATE OF INFLATION (in the Consumer Price Index for 

All Urban Consumers—see §§ 300.602(b)(2), 
300.620(a)(1), 300.622, 300.623(b)). 

REALLOCATION OF LEA FUNDS (re FAPE—adequate)....300.714 
RECORDS (A-C) 
—Access rights (parents' right to inspect).300.562 
—Civil action (court shall receive records).300.512(b)(1) 
—Conducting lEP meetings without parents (records 

of attempts to convince parents).300.345(d) 
—Confidentiality (see §§300.560(b), 300.562- 

300.569, 300.571, 300.574, 300.576(a), (c)). — 
—Consent to release records.300.500(b) (1) (ii) 

RECORDS (D-Z) 
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—Disciplinary records 
o Determination that behavior not manifestation....300.524(b) 
o Disciplinary information (see S300.576(a), (c)).. 
o Referral to and action by law enforcement 

and judicial authorities.300.529(b) 
—Education records (definition).300.560(b) 
—Opportunity to examine records.300.501 
—Public insurance (educational records may not 

be disclosed to State Medicaid agency).300.142 (e) (2) (i) 
—Procedural safeguards notice (access to 

educational records).300.504(b) (4) 
—Record of access 

RECOVERY OF FUNDS—erroneously classified children....300.145 
RECREATION (definition).300.24(b) (10) 
RECRUIT AND HIRE APPROPRIATELY AND ADEQUATELY 

TRAINED PERSONNEL.300.136(g) 
RECRUIT, PREPARE, AND RETAIN PERSONNEL (CSPD).300.382(h) 
REDUCTION OF FUNDS FOR FAILURE TO MAINTAIN SUPPORT_300.154(b) 

REEVALUATION 
—Parental consent before conducting. 

o Failure to respond to rec[uest for. 
o Not required for reviewing existing data. 
o Refusal to consent. 

—Procedural safeguards notice to parents upon 
reevaluation). 

—Review of existing reevaluation data (see 
S300.533(a), (a)(2)(i), (iii). 

—Revision of lEP (to address reevaluation)... 
—See SS300.321 and 300.536. 

REFERRAL (A-0) 
—Discipline 

o Referral to and actions by law enforcement 
and judicial authorities.300.529 

REFERRAL (A-0) (Continued) 
—Discipline (Continued) 

o Protections for children not yet eligible 
(special education referral system).300.527(b)(4) 

—Enforcement (referral for...).300.587(d) 
—Indian children (payments for services...make 

referrals for).300.716(d)(2) 
—Medical... attention (Referral for) 

o "Audiology”...300.24 (b) (1) (ii) 
o "Speech-language pathology services".300.24(b) (14) (iii; 

—Nonacademic services (referral to agencies 
re assistance to individuals w/disabilities.300.306(b) 

300.505(a)(1) 
300.505(c) 
300.505(a)(3)(i) 
300.505(b) 

300.504(a)(3) 

300.543(c)(2)(ii) 

REFERRAL (P-Z) 
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—Prior notice (re—not initial referral for 
for evaluation).300.503(b) (6) 

—Private school placements where FAPE is at issue 
(reimbursement re—referral by public agency 
or a court or hearing officer).300.403(c) 

—Procedural safeguards notice (upon initial 
referral for evaluation.S300.504(a) (1) 

—Protections for children not yet eligible 
(special education referral system).300.527(b)(4) 

—Referral to and actions by law enforcement 
and judicial authorities.300.529 

—Special education referral system (discipline).300.527(b)(4) 

REGULAR EDUCATION TEACHER 
—lEP team member.300.344(a)(2) 
—Participate in lEP development.300.346(d) 

o Behavioral interventions.300.346(d)(1) 
o Supplementary aids and services.300.346(d)(2) 

REGULATIONS 
—Applicable regulations (Secretary of the Interior)..300.267 
—Applicability of this part to State, local. 

and private agencies.*.300.2 
—EDGAR regulations...300.30 
—Regulations that apply to Part B program..300.3 

REHABILITATION 
—Assistive technology services (see $300.6(d), (f)...300.6 
—Rehabilitation Act of 1973 (see SS300.24(b)(11), 

300.244(b)(2), 300.512(d)). — 
—Rehabilitation counseling (300.24(a); (b)(ll)). 

o Vocational rehabilitation (VR) programs..300.34(b) (11) 
—State vocational rehabilitation agency 

(lEP—Transition services)...300.348(b) 
—Transition services (lEP—State vocational 

rehabilitation agency).300.348 (b) 

REHABILITATION COUNSELING.300.24(b) (11) 
REIMBURSEMENT 
—Methods of ensuring services (see SS 

300.142(a)(2), (3), (b)(1)(ii), (2), (h)(2)). — 
—Private school placement if FAPE is at issue 

o Exception.300.403(e) 
o Limitation on reimbursement..300.403 (d) 
o Reimbursement for private school placement.300.403(c) 

—Reimbursement by non-educational public agency.....300.142(b)(2) 
—State complaint procedures (remedies for 

denial of appropriate services).300.660(b) 

RELATED SERVICES (definition).300.24 
—Observations of (re existing evaluation data).300.533(a)(1)(iii) 
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—Related services providers 
RELATION OF PART B TO OTHER FEDERAL PROGRAMS.300.601 
RELIGIOUS SCHOOLS 
—Child find for private school children.300.451(a) 
—Services plan for each child served.300.454(c) 
—Services provided on-site.300.456(a) 

REMEDIES FOR DENIAL OF APPROPRIATE SERVICES.300.660(b) 
REPORTS (A-L) 
—Annual report of children served.300.750 

o See also SS300.751-300.75. — 
—Annual report to SEA by State advisory council.300.653(b) 
—Annual report to Secretary of Interior by 

advisory Board on Indian children.300.266 
o Report to Secretary by Secretary of Interior.30.0.266(b) 

—Biennial report (Indian tribes).300.716(e) 
—Child count (annual report of children served).300.750 
—Combined reports (on assessments).300.139(b) 
—Evaluation reports to parents.'...300.534(a)(2) 

REPORTS (M-Z) 
—Monitoring compliance of publicly placed 

children in private schools (e.g. written reports)..300.402(a) 
—Monitoring reports (Waiver of nonsupplanting 
requirement).300.589(c) (3) 

—Performance goals (two-year progress reports).300.137(c) 
—Reports relating to assessments.300.139 
—Secretary's report to States Re-25% of funds.300.602(b) 
—Two-year progress reports (Performance goals).300.137(c) 

REPORT CARDS.300.347 (a) (7) (ii) 
REPORTING A CRIME to law enforcement and judicial 
authorities.300.529 

RESIDENTIAL PLACEMENTS.300.302 
REVOKE CONSENT AT ANY TIME (in definition of 
"Consent").300.500(b) (1) (iii) 

RHEUMATIC FEVER.300.7 (c) (9) (i) 
RISK OF LOSS OF ELIGIBILITY FOR INSURANCE.300.142 (e) (2) (iv)’ 
RISK OF HARM—in child's current placement.300.521 
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SCHCX)L-BASED IMPROVEMENT PLAN (§§300.245-300.250) 
SCHOOL DAY 
—Definition. 
—In FAPE for children expelled. 
—In Discipline procedures (see §§300.519(a), 

(b), 300.520(a)(1), (c), 300.522(b)(2), 
300.523(a), (a)(2)). 

—See also "Timelines-Discipline.**. 
SCHOOL HEALTH SERVICES. 

SCHOOL PERSONNEL 
—Content of lEP. 
—Development, review and revision of lEP... 
—Discipline 

o Authority of school personnel. 
o Authority of hearing officer.. 
o FAPE for children suspended or expelled 
o Placement during appeals. 

++Expedited hearing. 

—Subgrants to LEAs for capacity-building (co¬ 
operative problem-solving between parents and)...300.622(e) 

—Use of private school personnel.300.461 
—Use of public school personnel...300.460 

SCHCX)LWIDE PROGRAMS.300.234 
SEA ALLOCATIONS—USE Of..300.370 

SEA RESPONSIBILITY: 
—For all education programs.300.600 
—For each private school child designated 

to receive services.300.452(b) 
—For general supervision.300.141 
—For lEPs.300.341 
—For impartial review.300.510(b) (2) 
—If an LEA does not apply for Part B funds.300.360(b) 

SECONDARY SCHOOL (definition).300.23 
SECRETARY 
—Approval of a State's eligibility.300.113 
—Definition (in EDGAR—34 CFR 77.1).300.30 
—Determination that a State is eligible.300.580 
—Notice and hearing before determining that 

a State is not eligible.300.581 
—Notice of eligibility to a State......300.580 
—Under EDGAR terms.300.30 
—Waiver of nonsupplanting requirement.300.589 

SECRETARY OF THE INTERIOR 
—Advisory board (Establishment).300.265 

o Annual report by advisory board.300.266 

300.347(a)(3) 
300.346(d)(2) 

300.520 
300.521(d) 
300.121(d)(2) 
300.526(b) 
300.526(c) 

300.9(c) 
300.121(d) 

300.24(b)(12) 
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—Biennial report (by tribe or tribal organization)...300.716(d) 
—Eligibility (see SS300.260-300.267). — 
—Payments for; 

o Children aged 3 through 5.300.716 
++child find & screening.300.716(d) 

o Education of Indian Children.300.715 
—Plan for coordination of services.300.263(b) 

SEPARATION—DIVORCE (AUTHORITY TO REVIEW RECORDS).300.562(c) 

SERVICES PLAN for private school children 
(see SS300.552(b), 300.554(c), (c)(1), 
300.455(b), (b)(2), 300.457(a)). 

SERVICES THAT ALSO BENEFIT NONDISABLED CHILDREN.300.235(A) 

sa=s2^_ 
SHORTAGE OF PERSONNEL—POLICY TO ADDRESS.300.136(g) 
SHORT TERM OBJECTIVES OR BENCHMARKS (see 

SS300.347(a) (2) , 300.350(a)(2), and (b)). — 
SHOUU) HAVE KNOWN (Discipline—protections for 

children not yet eligible).300.527 
SICKLE CELL ANEMIA.300.7 (c) (9) (i) 
SOCIAL WORK SERVICES IN SCHOOLS (definition).300.22 (b) (13) 
SPECIAL CONSIDERATIONS (lEP TEAM).300.346(a)(2) 

SPECIAL EDUCATION 
-•^Definition.300.26 
—Special education referral system (discipline).300.527(b)(4) 

SPECIAL EDUCATION PERSONNEL (CSPD—prepare with 
content knowledge).300.382 

SPECIAL EDUCATION PROVIDER....300.344(a)(3) 
SPECIAL EDUCATION TEACHER(s) 
—Authority of hearing officer (consult with).300.521(d) 
—FAPE for children suspended or expelled.300.121 (d) (.2) 

SPECIAL EDUCATION TEACHER(s) (Continued) 
—lEP accessible to.300.342(b)(2) 
—On lEP team.300.344(a)(3) 
SPECIAL RULE 
—For use of base-year amount.300.706(b) (2) 
—Methods of ensuring services.300.142(c) 
—State advisory panel (parent members).300.651(b) 

SPECIFIC LEARNING DISABILITY 
—Definition.300.7(c) (10) 
—Evaluation requirements (see SS300.340-300.343). 
—Written report.300.343 
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SPEECH-LANGUAGE PATHOLOGY SERVICES (definition).300.24(b)(14) 
Speech or language impairment (definition).300.7(c) (11) 

STATE 
—Definition.300.28 
—Special definition for grants.300.700 

STATE ADMINISTRATION (use of funds for).300.620 
—Allowable costs .300.621 
—Amount (5%...or 500,000...whichever is greater).300.620(a)(1) 

STATE ADVISORY PANEL.300.650 
—Due process hearings (findings and decisions 

to State advisory panel).300.509(d) 
—Establishment.300.650 
—Existing panel...300.650(c) 
—Functions..'.300.652 
—Membership.300.651 
—Procedures.300.653 
—Waiver of nonsupplant reguirement ((evidence 

that the State consulted with...).300.589(c)(4) 

STATE AGENCIES (A-M) 
—Applicability of Part B to other State agencies.300.2(b)(1)(iii) 
—Compliance (LEA and State agency).300.197 
—Eligibility (LEA and State agency) 

o General conditions (SS300.180-300.197). 
o Specific conditions (SS300.220-300.250). 

—Enforcement (SEA shall make no further payment to)..300.589(c) 
—Former Chapter 1 State agencies (grants to).300.713 

STATE AGENCIES (A-M) (Continued) 
—lEPs (responsibility for).300.341(b)(2) 
—LEA and State agency compliance.300.197 
—LEA and State agency eligibility (SS300.180- 

300.182, etc.). 

STATE AGENCIES (N-Z) 
—Notification of LEA or State agency in case of 

ineligibility.300.196 
—Personnel standards (rules of all State agencies)...300.136(e) 
—State advisory council (membership).300.651(a)(7) 
—State agency eligibility.300.194 
—State Medicaid agency ($300.142(a)(1), (e)(2)(i).... 
—Subgrants to LEAs (and to State agencies...).300.711 

STATE-APPROVED OR-RECOGNIZED CERTIFICATION, 
licensing, registration or other comparable 
requirements (Definition). 300.136(a)t4) 
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STATE COMPLAINT PROCEDURES (SS300.660-300.662)_.... — 
—See "Complaints—State complaint procedures". 
STATE DISCRETION in awarding subgrants.300.624 

STATE ELIGIBILITY (A-G) 
—Approval by the Secretary.300.113 
—Condition of assistance.300.110 
—Department procedures (§§300.113(b); 300.581-587)... 
—Determination of eligibility (by the Secretary).300.580 
—General conditions (see SS300.110-300.113). 
—Notice and hearing before determining that a 

State is not eligible [See SS300.113(b); and 
300.581-300.587]). 

—Public hearings (public participation) before 
adopting State policies (see §§300.280-300.284)... 

—Specific conditions (see §§300.121-300.156). 
—Timetable for submitting policies to Secretary.300.281(b)(5) 

STATE IMPROVEMENT GRANT (CSPD).300.380(b) 
—State improvement plan (Re-sec 653 of the Act).300.135(a)(2) 
STATE INTERAGENCY COORDINATING COUNCILS (Part C).300.265(a) 
STATE JUVENILE AND ADULT CORRECTIONAL FACILITIES.300.2 (b) (1) (iv) 
—See also "correctional facilities;" "Adult prisons". — 
STATE-LEVEL ACTIVITIES (with Part B funds).300.602 
—Amount for (25% of...).300.602(a) 

o See "Use of Funds by States-SEAs"... 
—Amount for State administration (20%...or 

$500,000.. .whichever is greater).300.602(a)(1) 

STATE-LEVEL NONSUPPLANTING.300.153 
—Waiver.300.153 (b) 
—Waiver procedures.300.589 
STATE MAINTENANCE OF EFFORT.300.154 

SXL_ 

SUBGRANT(S) 
—Definition (in EDGAR-‘34 CFR 77.1).300.30 
—Private school children (§300.453(a)(1), (2). 
—State agency eligibility.300.194 
—To LEAS.300.711 

SUBGRANTS TO LEAS FOR CAPACITY 
STATE MEDICAID AGENCY 
—Methods of ensuring services (§300.142(a)(1), (2)).. 
—See also "Medicaid". 

STATE SCHOOLS 
—Applicability of this part to schools for children 

with deafness or blindness...300.2 (b) (1) (iii) 
State-operated or State supported schools.300.622(a) 
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STATE VOCATIONAL REHABILITATION AGENCY (see 
"Rehabilitation". 

STATISTICALLY SOUND (reporting on performance 
of children on alternate assessments).300.139(a) (2) (ii) 

STAY-PUT (child's status during proceedings).300.514 
—See "Pendency". — 

STUDENTS WITH DISABILITIES IN ADULT PRISONS 
— See "Adult prisons...". 

BUILDING & improve¬ 
ment (see SS300.370(a)(8) and 300.622-300.624).... 

SUBSTANTIAL EVIDENCE (discipline-hearing officer).300.521(a) 
—Definition.300.521(e) 

SUBSTANTIAL LIKELIHOOD OF INJURY (discipline.300.521(a) 
—FAPE for children suspended or expelled.300.121 (d) (3) 

SUPPLEMENTARY AIDS AND SERVICES 
—Assistive technology.300.308(a) (3) 
—Authority of hearing officer (risk of harm...).300.521(c) 
—Definition.300.28 
—lEP content.300.347(a)(3) 
—In "assistive technology".300.308 
—LRE requirements.300.550(b) (2) 
—Manifestation determination review.300.523 (c) (2) (i) 
—Methods of ensuring services.300.142(b) 
—Requirement Re regular education teacher (lEP).300.346(d)(2) 
—Services that also benefit nondisabled children.300.235(a)(1) 

SUPPLEMENT-NOT SUPPLANT 
—LEA requirement..300.230 
—State level nonsupplanting.300.153 
—See "Nonsupplanting". — 

SUPPORT SERVICES (definition).300.370(b)(2) 

SURROGATE PARENTS 
—In definition of "parent".300.20(a)(4) 
—Procedural safeguards.300.515 
—Recruitment & training of (use of SEA funds).300.370(b)(2) 

SUSPENSION (EXPULSION) 
—Alternative programming for children exjpelled 

(Subgrants to LEAs for capacity building).300.622(a) 
—FAPE for children suspended or expelled.300.121(d) 

(See also §300.121(a) and (b)(2)(ii)). 
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—Provision of FAPE. 
—Suspension and expulsion rates. 
—Suspension-expulsion without services. 

T. 

.300.300(a)(1) 

.300.146(a) 

.300.527(d)(2)(ii) 

TEACHERS 
—See "Regular education teacher". 
—See "Special education teacher". 

. 

TECHNICALLY SOUND INSTRUMENTS (evaluation). 
TERMINATION OF AGENCY OBLIGATION TO PROVIDE SPECIAL 

EDUCATION TO A PARTICULAR CHILD. 
THERAPEUTIC RECREATION. 

.300.532 

.300.232(c) 

.300.24(b)(10)(ii) 

TIMELINES (A-C) 
—Access rights (Confidentiality—45 "days"). 
—Allocations to States (interim formula calculation, 

as of December 1, or...last Friday in October).. 
—Attorneys' fees (prohibition of...10 "days"...see 

S300.513(c)(2) (i) (A), (B)). 
—Bypass for private school children (see 

SS300.482(b)(2), 300.485(b), and 300.487). 
—Child count dates (Dec. 1 or...the last Friday of 

Oct.—SS300.453(b)(2), 300.713, and 300.751)_ 

.300.562(a) 

.300.703(b) 

TIMELINES (A-C) (Continued) 
—Complaint procedures (State—60 "days"). 
—Confidentiality (access rights—45 "days"). 

.300.661(a) 

.300.562(a) 

TIMELINES (D-G) 
—Department hearing procedures on State eligibility 

(see SS300.581(b)(4), 300.583(b), 300.584(d), 

(e)f (9)f and (j), and 300.586) 
—Discipline (See "Timelines-discipline, ** below). 
—Due Process Hearings and Reviews 

o Expedited hearings (Discipline) 
++Conducted in no less than 2 "business days"....300.528(a)(1) 
++Decision within 45 "days"...no exceptions 

or extensions.-.... 
o Hearings (Decision not later than 45 "days") 
o Reviews (Decision not later than 30 "days"). 

300.528 
300.511(a) 
300.511(b) 
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TIMELINES (H-O) 
—Hearing procedures (State eligibility—30 "days")...300.581(b)(3) 
—Hearing Rights 

o Disclosure of evaluations (at least 5 "business 
days" before hearing).300.509(b) 

o Prohibit introduction of evidence not disclosed 
at least 5 "business days" before hearing).300.509(a)(3) 

—lEP (Initial meeting—30 "day" timeline).300.343(b) 
—Impartial review (30 "days").300.511(b) 

TIMELINES (P-Z) 
—Parent notice before private placement (at least 

10 "business days [including any holidays..]" 
prior to the removal).... 300.403 (d) (1) (ii) 

—Public participation (30 day comment period).300.282(b) 
—State advisory council report to the 

SEA (by July 1 of each year).300.653(b) 
—State complaint procedures (60 "days".300.661(a) 
—State eligibility—Department hearing procedures 

(see SS300.581(b)(4), 300.583(b), 300.584(d), 

(e)> (9)r And (j), and 300.586). 
—Timelines and convenience of hearings and reviews...300.511 

TIMELINES—DISCIPLINE (A-C) 
—Authority of hearing officer (may order change 

of placement for not more than 45 "days".300.521 

—Authority of school personnel—may order: 
o Change of placement for not more than 45 

"days" for weapons or drugs.300.520(a)(2) 
o Removal of a child for not more than 10 

"school days".300.520(a)(1) 

TIMELINES—DISCIPLINE (A-C) (Continued) 
—Change of placement for disciplinary removals: 

o Of more than 10 consecutive "school days".300.519(a) 
o That cumulate to more than 10 "school days".300.519(b) 

TIMELINES—DISCIPLINE (A-C) (Continued) 
—Change of placement for disciplinary removals: 

o Of more than 10 consecutive "school days".300.519(a) 
o That cumulate to more than 10 "school days"......300.519(b) 
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TIMELINES-DISCIPLINE (D-L) 
—Development of assessment plan by lEP team 

(before or not later than 10 "business days"...)••••300.520(b) 
Expedited due process hearings 
o Conducted in no less than 2 "business days”.300.528(a)(1) 
o Decision in 45 "days"—with no exceptions 

or extensions).300.528(b) (1) 
—Hearing officer (order change of placement for 

not more than 45 "days") 

TIMELINES-DISCIPLINE (M-Z) 
—Manifestation determination review (conducted in 

no case later than 10 "school days" after date 
of decision to remove a child under 
SS300.520(a) (2) or 300.521 or 300.519).300.523(a)(2) 

—Placement during appeals—not longer than 
45 "days".300.526(c)(3) 

—Removals for not more than: 
o 10 "school days" (by school personnel).300.520(a) 
o 45 "days" (to interim alternative Ed setting): 

++By a hearing officer (For substantial 
likelihood of injury to child or others).300.521(b) 

++By School personnel (for weapons or drugs).300.520(b) 

TIMETABLE—Full educational opportunity goal (FEOG)...300.124 
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TRAINING 
—Assistive technology services (300.6(e), (f)). 
—Joint training of parents and personnel.300.382 (j) 
—Parent counseling and training.300.24(b)(7) 
—Personnel standards 

o Policies and procedures (establish a specified 
training standard).300.136(b)(3) 

o Policy to address shortage of personnel.300.136(g).(2) 
o Steps for retraining or hiring personnel.300.136(c) 

—Travel training (see S300.26(a)(2)(ii), (b)(4)). 

TRANSFER OF RIGHTS.300.517 
—lEP recpiirement.300.347(c) 
—Special rule (if student is incompetent).300.517(b) 
—To students in correctional institutions.300.517(a)(2) 
TRANSITION FROM PART C TO B..300.132 

TRANSITION SERVICES (NEEDS) 
—Agency responsibilities for.300.348 
—Alternative strategies.300.348(a) 
—Definition.......300.29 
—lEP requirement (Statement of) 

o Transition service needs (age 14 or younger).300.347(b)(1) 
o Needed transition services (age 16 or younger)...300.347(b)(2) 

—State rehabilitation agency.300.348(b) 

TRANSMISSION OF RECORDS TO LAW ENFORCEMENT AND 
JUDICIAL AUTHORITIES.300.529(b) 

TRANSPORTATION 
—Definition..300.24(b) (15) 

(See also $300.24(a)). 
—Nonacademic services.300.306(b) 
—Of private school children.300.456(b) 

TRAVEL TRAINING (see §300.26(a)(2)(ii), (b)(4)) 
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TIMELINES—DISCIPLINE (A-C) (Continued) 
—Change of placement for disciplinary removals: 

o Of more than 10 consecutive "school days"., 
o That cumulate to more than 10 "school days" 

TIMELINES—DISCIPLINE (A-C) (Continued) 
—Change of placement for disciplinary removals: 

o Of more than 10 consecutive "school days"., 
o That cumulate to more than 10 "school days" 

TRAVEL TRAINING (definition). 
TRAUMATIC BRAIN INJURY (definition). 
TREATMENT OF CHARTER SCH<X>LS AND THEIR STUDENTS. 
TREATMENT OF FEDERAL FUNDS IN CERTAIN YEARS. 

I 

USE OF AMOUNTS (LEA).300.230 

USE OF FUNDS—by LEAs 
—Coordinated services system (SS300.235(a)(2) and 
300.244. — 

—For services and aids that also benefit 
nondisabled children.300.235(a)(1) 

—For use in accordance with Part B.300.711 
—School-based improvement plan (SS300.245-300.250)... — 
—School-wide programs (to carry out).300.234 

USE OF FUNDS BY STATES—SEAs (A-B) 
—Allowable costs.300.621 
—Administering Part B.300.620(a) 
—Administering Part C (if SEA & Lead agency = same)..300.620(b) 
—Administration of State activities under Part B.300.621(a)(1) 
—Administrative costs of monitoring and complaint 

investigations.300.370(a)(2) 
—Annual description of use of Part B funds.300.156 
—Approval, supervision, monitoring, and evaluation 

of effectiveness of local programs & projects....300.621(a)(2) 
—Assist LEAs in meeting personnel shortages.300.370(a)(4) 

300.519(a) 
300.519(b) 

300.519(a) 
300.519(b) 
300.26(b)(4) 
300.7(c)(12) 
300.241 
300.233 
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USE OF FUNDS BY STATES—SEAs (C-P) 
—Complaint investigations. 
--Coordination of activities with other programs.. 
—Direct and support services. 

o Definitions. 
—Evaluation of effectiveness of local programs... 
—Leadership services for program supervision and 

management of special education activities... 
—Mediation process. 
—Monitoring (SS300.370(a)(2), 300.621(a)(2)). 
—Other State leadership activities & consultative 
services. 

—Personnel development and training.. 
—Planning of programs and projects.. 

USE OF FUNDS BY STATEs-SEAs (S-Z) 
—State administration.300.620 

o Amount for (20%...or $500.000...).300.620(a)(1) 
—State advisory panel (for reasonable and 

necessary expenses for...meetings...duties).300.653(f) 
—State improvement plan.300.370(a)(5) 
—Statewide coordinated services system.300.370(a)(7) 
—Support and direct services.300.370(a)(1) 

o Definitions...300.370(b) 
—Technical assistance 

o To LEAS (Re-Part B requirements)...300.621(a)(3) 
o To other programs that provide services.300.620(a) 

USE OF FUNDS—for former Chapter 1 State agencies.300.713 

USE OF FUNDS—SECRETARY OF INTERIOR (§5300.715-.716).. — 
—By Indian tribes: 

o For child find for children aged 3-5.300.716(d) 
o For coordination of assistance for services.300.716(a) 

—For administration by. 300.262(a) 

USE OF SEA ALLOCATIONS.300.370 
—Nonapplicability of requirements that prohibit 

commingling and supplanting of funds.300.372 

y=iL_ 

VISUAL IMPAIRMENT INCLUDING BLINDNESS (definition)_300.(7)(c)(13) 

VOCATIONAL EDUCATION 
—Definition.300.26(b) (5) 
—In definition of "special education".300.26(a) (2) (iii) 
—Program options.300.305 
—Transition services.300.347(b) (1) 

VOCATIONAL REHABILITATION (see "Rehabilitation") 

300.370(a)(2) 
300.620(a) 
300.370 
300.370(b) 
300.621(a)(2) 

300.621(a)(4) 
300.370(a)(3) 

300.621(a)(5) 
300.370(a)(1) 
300.621(a) 
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VOLUNTARY DEPARTURE...of personnel (Exception to 
LEA maintenance of effort). 

WAIVER(S) (A-0) 
—For exceptional & uncontrollable circumstances 

(State maintenance of effort). 
—"In whole or in part" (SS300.153(b), 300.589(e).. 
—Public insurance (risk of loss of eligibility for 

home and community based waivers...). 
—State~level nonsupplanting. 
—State maintenance of effort. 
—State-level nonsupplanting. 
—State's procedures for monitoring. 
—Waiver procedures. 

WARD OF THE STATE 
—See definition of "parent". 
—See "surrogate parents".^. 

WEAPON (definition). 
WHEN lEPS MUST BE IN EFFECT. 

300. 232(a) 

300. 154(c) 

300. 142(e) (2) (iv) 
300. 153(b) 
300. 154(C) 
300. 154(C) 

.300. 589(c) (2) (ii)(B) 

.300. 589 

.300. 20(a)( 2) 

.300. 515(a) (3) 

.300. 520(d) (3) 

.300. 342 

X-Y-Z. 

BILLING CODE 4000-01-C 

PART 303—EARLY INTERVENTION 
PROGRAM FOR INFANTS AND 
TODDLERS WITH DISABILITIES 

2. The authority citation for part 303 
continues to read as follows: 

Authority: 20 U.S.C. 1431-1445, unless 
otherwise noted. 

§303.1 [Amended] 

3. Section 303.1 is amended by 
removing the word ‘"program” in 
paragraph (a), and adding, in its place, 
“system.” 

§ 303.4 [Amended] 

4. Section 303.4 is amended by 
revising the authority citation to read as 
follows: 

(Authority: 20 U.S.C. 1419(h)) 

5. Section 303.5 is amended by 
adding and” at the end of paragraph 
(a)(l)(vi), by revising paragraph (a)(3), 
and by revising the authority citation to 
read as follows: 

§ 303.5 Applicable regulations. 
it it it it it 

(a) * * * 
(3) The following regulations in 34 

CFR part 300 (Assistance to States for 
the Education of Children with 
Disabilities Program): §§ 300.560- 
300.577, and §§ 300.580-300.585. 

§§ 303.6,303.12, and 303.18 [Amended] 

6. The note preceding § 303.6 and 
following the heading “Definitions” is 
amended by removing the phrase 
“’natural environments” in 
§ 303.12(b)(2)” and adding, in its place, 
‘“natural environments’ in § 303.18”. 

7. Section 303.10 is revised to read as 
follows: 

§303.10 Developmental delay. 

As used in this part, “developmental 
delay,” when used with respect to an 
individual residing in a State, has the 
meaning given to diat term under 
§303.300. 

(Authority: 20 U.S.C. 1432(3)) 

§303.12 [Amended] 

8. Section 303.12(d)(ll) is amended 
by removing the reference to “§ 303.22” 
and by adding in its place “§ 303.23”. 

9. Section 303.19 is revised to read as 
follows: 

§303.19 Parent. 

(a) General. As used in this part, 
“parent” means— 

(1) A natural or adoptive parent of a 
child; 

(2) A guardian; 
(3) A person acting in the place of a 

parent (such as a grandparent or 
stepparent with whom the child lives, 
or a person who is legally responsible 
for the child’s welfare); or 

(4) A surrogate parent who has been 
assigned in accordance with § 303.406. 

(b) Foster parent. Unless State law 
prohibits a foster parent from acting as 
a parent, a State may allow a foster 
parent to act as a parent under Part C 
of the Act if— 

(1) The natural parents’ authority to 
make the decisions required of parents 
under the Act has been extinguished 
under State law; and 

(2) The foster parent— 
(1) Has an ongoing, long-term parental 

relationship with the child; 
(ii) Is willing to make the decisions 

required of parents under the Act; and 
(iii) Has no interest that would 

conflict with the interests of the child. 

(Authority: 20 U.S.C. 1401(19), 1431-1445) 

10. Section 303.100 is amended by 
revising paragraph (d)(2) to read as 
follows: 

§303.100 Conditions of assistance. 
it it it it it 

(d) * * * 
(2) A new interpretation is made of 

the Act by a Federal coiut or the State’s 
highest court; or 
***** 

§303.140 [Amended] 

11. In § 303.140 paragraph (b) is 
amended by adding the words, “in the 
State” after “services are available to all 
infants and toddlers with disabilities”. 

§303.145 [Amended] 

12. Section 303.145 is amended by 
revising the heading for paragraph (c) to (Authority: 20 U.S.C. 1401,1416, 1417) 
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read “Maintenance and implementation 
activities”; and by removing the words 
“planning, developing” in paragraph 
(c)(1), and adding, in their place, 
“maintaining”. 3. Section 303.344 is 
amended by adding “and” after 
“§ 303.12(b)” in paragraph (d)(l)(ii), and 
by revising paragraph (h)(1) to read as 
follows: 

§ 303.344 Content of an IFSP. 
***** 

(h) Transition from Part C services. (1) 
The IFSP must include the steps to he 
taken to support the transition of the 
child, in accordance with § 303.148, 
to— 

(i) Preschool services under Part B of 
the Act, to the extent that those services 
are appropriate; or 

(ii) Other services that may be 
available, if appropriate. 
***** 

14. Section 303.403 is amended by 
removing the word “and” at the end of 
paragraph (b)(2); by revising paragraph 
(b)(3); by adding a new paragraph (b)(4); 
and by revising the authority citation to 
read as follows: 

§303.403 Prior notice; native ianguage. 
***** 

(b) * * * 
(3) All procedural safeguards that are 

available under §§ 303.401-303.460 of 
this part; and 

(4) The State complaint procedures 
under §§ 303.510-303.512, including a 
description of how to file a complaint 
and the timelines xmder those 
procedures. 
***** 
(Authority: 20 U.S.C. 1439(a)(6) and (7)) 

15. Section 303.510 is revised to read 
as follows: 

§303.510 Adopting compiaint procedures. 

(a) General. Each lead agency shall 
adopt written procedures for— 

(1) Resolving any complaint, 
including a complaint filed by an 
organization or individual from another 
State, that any public agency or private 
service provider is violating a 
requirement of Part C of the Act or this 
Part by— 

(1) Providing for the filing of a 
complaint wiA the lead agency; and 

(ii) At the lead agency’s discretion, 
providing for the tiling of a complaint 
with a public agency emd the right to 
have the lead agency review the public 
agency’s decision on the complaint; and 

(2) Widely disseminating to parents 
and other interested individuals, 
including parent training centers, 
protection and advocacy agencies, 
independent living centers, and other 

appropriate entities, the State’s 
procedures under §§ 303.510-303.512. 

(h) Remedies for denial of appropriate 
services. In resolving a complaint in 
which it finds a failure to provide 
appropriate services, a lead agency, 
pursuant to its general supervisory 
authority under Part C of the Act, must 
address: 

(1) How to remediate the denial of 
those services, including, as 
appropriate, the awarding of monetciry 
reimhursement or other corrective 
action appropriate to the needs of the 
child and the child’s family; and 

(2) Appropriate future provision of 
services for all infants and toddlers with 
disabilities and their families. 

(Authority: 20 U.S.C. 1435(a)(10)) 

16. Section 303.511 is revised to read 
as follows: 

§ 303.511 An organization or individual 
may file a complaint. 

(a) General. An individual or 
organization may tile a written signed 
complaint under § 303.510. The 
complaint must include— 

(1) A statement that the State has 
violated a requirement of part C of the 
Act or the regulations in this part; and 

(2) The facts on which the complaint 
is based. 

(b) Limitations. The alleged violation 
must have occiured not more than one 
year before the date that the complaint 
is received by the public agency unless 
a longer period is reasonable because— 

(1) The alleged violation continues for 
that child or other children; or 

(2) The complainant is requesting 
reimbvusement or corrective action for a 
violation that occurred not more than 
three years before the date on which the 
complaint is received by the public 
agency. 

(Authority: 20 U.S.C. 1435(a)(10)) 

17. Section 303.512 is revised to read 
as follows: 

§303.512 Minimum State complaint 
procedures. 

(a) Time limit, minimum procedures. 
Each lead agency shall include in its 
complaint procedures a time limit of 60 
calendar days after a complaint is tiled 
under § 303.510(a) to— 

(1) Carry out an independent on-site 
investigation, if the lead agency 
determines that such an investigation is 
necessary; 

(2) Give the complainemt the 
opportunity to submit additional 
iiiformation, either orally or in writing, 
about the allegations in the complcdnt; 

(3) Review all relevant information 
and make an independent 
determination as to whether the public 

agency is violating a requirement of Part 
C of the Act or of this Part; and 

(4) Issue a written decision to the 
complainant that addresses each 
allegation in the complaint and 
contains— 

(i) Findings of fact and conclusions; 
and 

(ii) The reasons for the lead agency’s 
final decision. 

(b) Time extension; final decisions; 
implementation. The lead agency’s 
procediues described in paragraph (a) of 
this section also must— 

(1) Permit an extension of the time 
limit under paragraph (a) of this section 
only if exceptional circumstcuices exist 
with respect to a particular complaint; 
and 

(2) Include procedmes for effective 
implementation of the lead agency’s 
tinal decision, if needed, including— 

(1) Technical assistance activities; 
(ii) Negotiations; cuid 
(iii) Corrective actions to achieve 

compliance. 
(c) Complaints filed under this 

section, and due process hearings under 
§ 303.420. (1) If a written complaint is 
received that is also the subject of a due 
process hearing under § 303.420, or 
contains multiple issues, of which one 
or more are part of that hearing, the 
State must set aside any part of the 
complaint that is being addressed in the 
due process hearing until the 
conclusion of the hearing. However, any 
issue in the complaint that is not a part 
of the due process action must he 
resolved within the 60-calendar-day 
timeline using the complcdnt procedures 
described in paragraphs (a) and (b) of 
this section. 

(2) If an issue is raised in a complaint 
tiled under this section that has 
previously been decided in a due 
process hearing involving the same 
pcirties— 

(i) The hearing decision is binding; 
and 

(ii) The lead agency must inform the 
complainant to that effect. 

(3) A complaint alleging a public 
agency’s or private service provider’s 
failure to implement a due process 
decision must be resolved by the lead 
agency. 

(Authority: 20 U.S.C. 1435(a){10)) 

18. Section 303.520 is amended by 
adding a new paragraph (d); and 
revising the authority citation to read as 
follows: 

§ 303.520 Policies related to payment for 
services. 
***** 

(d) Proceeds from public or private 
insurance. (1) Proceeds from public or 
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private insurance are not treated as 
program income for purposes of 34 CFR 
80.25. 

(2) If a public agency spends 
reimbursements from Federal funds 
(e.g., Medicaid) for services vmder this 
part, those funds are not considered 
State or local funds for purposes of the 
provisions contained in § 303.124. 

(Authority: 20 U.S.C. 1432(4)(B), 1435(a)(10)) 
(Note: This attachment will not be codified 
in the Code of Federal Regulations.) 

Attachment 1—Analysis of Comments 
and Changes 

The following is an analysis of the 
significant issues raised by the public 
comments received on the NPRM 
published on October 22,1997 (62 FR 
55026), and a description of the changes 
made in the proposed regulations since 
publication of the NPRM. 

Except for relevant general comments 
relating to the overall NPRM, which are 
discussed at the beginning of this 
Emalysis, specific substantive issues are 
discussed imder the subpart and section 
of the regulations to which they pertain. 
References to subparts and section 
numbers in this attachment are to those 
contained in the final regulations. 

This analysis generally does not 
address— 

(a) Minor changes, including 
technical changes, made to the language 
published in the NPRM; 

(b) Suggested changes the Secretary is 
not legally authorized to make imder 
applicable statutory authority; 

(c) The organizational structure of 
these regulations and the extent to 
which statutory language is used; and 

(d) Comments that express concerns 
of a general nature about the 
Department or other matters that etre not 
directly relevant to these regulations, 
such as requests for information about 
innovative instructional methods or 
matters that lie within the purview of 
State and local decision-mcikers. 

General Comments 

Comment: Some commenters stated 
that the notes in the regulations are 
extremely important because they 
provide additional information and 
clarification. Other commenters 
expressed concerns about the extensive 
use of notes throughout the NPRM and 
raised questions about their legal status. 
Several of the commenters stated that 
the number of notes should be 
dramatically reduced because they go 
well beyond clarification, creating a 
new interpretation that differs from the 
statutory language. 

Many of the commenters stated that 
any note that is intended to be a 
requirement should be incorporated into 

the text of the regulations. Some of the 
commenters felt that all other notes that 
are not requirements should be deleted 
or otherwise moved to a nonregulatory 
format, such as a technical assistance 
document. Other commenters indicated 
that notes should be used only for 
guidance and examples, or clarifying 
information, including appropriate 
references to recent legislative history. 

Discussion: In light of the comments 
received, certain changes with respect to 
notes in these final regulations are 
appropriate and should be made. The 
Department does not regulate by notes. 
Therefore, the substance of any note that 
should be a requirement should be 
incorporated into the text of the 
regulations. Information that was 
contained in a note that provides 
meaningful guidance is reflected in the 
discussion of the relevant section of 
these regulations in this Attachment so 
that the public will have access to the 
information. Information in any note 
that is not considered to be useful 
should simply be removed. 

Changes: Consistent with the above 
discussion, all notes have been removed 
as notes from these final regulations. 
The substance of any note considered to 
be a requirement has been added to the 
text of ^e regulations. Information in 
any note considered to provide 
clarifying information or useful 
guidance has been incorporated into the 
discussion of the applicable comments 
in this Attachment or, as appropriate, in 
Appendix A (Notice of Interpretation on 
lEPs). Notes that are no longer relevant 
have simply been deleted. A table is 
included in attachment 3 that describes 
the disposition of all notes in the 
NPRM. 

Comment: A few commenters stated 
that the NPRM should have focused 
only on implementing the IDEA 
Amendments of 1997, and expressed 
concern that it was used to regulate on 
subjects addressed in previous policy 
letters that should be published 
separately for public comment. These 
commenters stated that the attempt to 
bring forward in the NPRM policy 
letters that interpret prior law is 
inappropriate because the new law has 
a goal of including children with 
disabilities in the general curriculum 
and improving results for these 
children, in contrast to the focus in 
prior law of simply providing disabled 
children access to public schools. 

Discussion: Publishing a separate 
NPRM on longstanding policy letters is 
not in the best interests of the general 
public because it would impose an 
added burden on the reviewers arid 
would be inefficient, ineffective, and 
very costly. In fact, by incorporating the 

positions taken in these policy letters 
into the NPRM, they already have been 
subjected to the public comment 
process. It also would be confusing both 
to parents and public agencies if the 
longstanding policy interpretations were 
not included in these fin^ regulations, 
because it would imply that the 
provisions were no longer in effect. 
Moreover, it is important for parents, 
public agency staff, and others to be able 
to review all proposed changes to the 
regulations at one time and in a single 
context. 

Although the new amendments place 
greater emphasis on the participation of 
disabled children in the general 
curriculum and on ensuring better 
results for these children, the essential 
rights and protections in prior law, 
including &e concept of the least 
restrictive environment have been 
retained under the IDEA Amendments 
of 1997, and, in many respects, have 
been strengthened. Many of the 
interpretations of prior law—including 
those relating to the rights and 
protections afforded under the law— 
continue to be relevant to implementing 
Part B. Therefore, it would be 
inappropriate to exclude them from the 
final regulations. 

Changes: None. ‘ 
Comment: Some commenters stated 

that, in the preamble to the NPRM, the 
characterization of prior law as focusing 
simply on ensuring access to education 
is a misstatement and should be deleted. 
The commenters indicated that the 
courts have traditionally acknowledged 
that disabled children were entitled to 
participate fully in all educational 
programs and services available to all 
other students, and added that a correct 
interpretation of prior law is necessary 
because of pending and new court cases. 

Discussion: The broader 
interpretation of prior law raised by 
commenters is the correct one. That 
characterization is reflected in the 
definition of FAPE (that, among other 
things, FAPE includes preschool, 
elementary, or secondary school 
education in the State), and in the 
provisions under §§ 300.304 (Full 
educational opportunity goal) and 
300.305 (Program options). The 
statement in the preamble, however, 
was reflective of the status of the 
education of disabled children prior to 
1975—in which approximately one 
million of those children were excluded 
fi'om public education, and of the 
evolution of the program over a 22-year 
period. 

Experience and research over that 
period have demonstrated that, as 
reflected in the statutory findings, the 
education of disabled children can be 
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more effective by having higher 
expectations for those children, and 
ensuring their access to the general 
curriculum, as well as other findings 
(see section 601(c)(5) of the Act). 
Therefore, it is correct to state that the 
1997 amendments place greater 
emphasis on a results-oriented approach 
related to improving educational results 
for disabled children than was true 
rmder prior law. 

Changes: None. 
Comment: Commenters requested 

clarification relating to the “reserved” 
sections in the regulations, and 
indicated that if regulatory language is 
inserted into those reserved sections, 
the inserted language should be 
subjected to the same field input 
process that was used for the rest of the 
regulations. 

Discussion: The reserved sections are 
simply placeholders for future 
regulations, if further regulations 
become necessary. Any regulations that 
would be added to those reserved 
sections in the future would be subject 
to notice and comment in accordance 
with the Department’s rulemaking 
procedures. These procedures include a 
90-day public comment period as 
required by section 607(a) of the Act. 

Changes: None. 

Subpart A 

Purposes (§300.1) 

Comment: Some commenters 
requested that § 300.1 be amended to 
include the new pimposes under 
sections 601(d)(2) of the Act (relating to 
the early intervention program for 
infants and toddlers with disabilities 
under Part C of the Act), and 601(d)(3) 
(relating to ensuring that educators amd 
parents have the tools necessary to 
improve educational results for children 
with disabilities). 

Some commenters expressed their 
support of the emphasis on independent 
living and preparation for employment 
in the Act and regulations. A few 
commenters stated that the note 
following § 300.1 (that includes the 
definition of “independent living” from 
the Rehabilitation Act of 1973), sets 
forth the spirit of these regulations. 
Other commenters requested that the 
note be revised to clarify that the 
purpose of the note is not to disturb the 
longstanding understanding of FAPE for 
children with disabilities, and that 
maximization of educational services is 
not required imder Part B. 

Several commenters recommended 
that the note be deleted. Some of these 
commenters stated that it is misleading 
and confusing to include the purposes 
of other statutes iii these regulations. 

that it implies that school districts are 
responsible for some rehabilitation 
services, and that “independent living” 
is a term of art, and not just an 
educational enterprise. 

Discussion: Section 300.1 includes the 
statutory purposes that are specifically 
related to the Assistance for Education 
of All Children with Disabilities 
Program under Part B of the Act and to 
these regulations, which are codified at 
34 CFR Part 300. Therefore, the list of 
statutory purposes contained in § 300.1 
should be retained. 

Although statutory purposes relating 
to Part C have not been included in 
these regulations, these purposes were 
included as part of the regulations in 34 
CFR Part 303 implementing Part C 
published in the Federal Register on 
April 14, 1998 (63 FR 18289). In 
addition, although the second purpose 
in section 601(d)(3) of the Act is 
relevant to the successful 
implementation of these regulations, 
(i.e., ensuring that educators and 
parents have the tools necessary to 
improve educational results for children 
with disabilities) this statutory piupose 
is directed at the discretionary programs 
under Part D of the Act, and not to the 
requirements under Part B. 

Independent living is an important 
concept in the education of children 
with disabilities, as set forth in 
§ 300.1(a). However, because the note 
goes beyond the stated purposes of these 
regulations and focuses on a provision 
from another law, it is confusing, and 
the note should be deleted. 

Changes: The note following § 300.1 
has been deleted. A discussion of 
independent living has been 
incorporated into Appendix A with 
respect to transition services. 

Applicability to State, Local, and Private 
Agencies (§ 300.2) 

Comment: A few commenters 
recommended that charter schools be 
included in the list of public agencies to 
which these regulations apply, because 
these schools are sometimes treated by 
State law as political subdivisions, and, 
thus, would be subject to the 
requirements of these regulations. Other 
commenters emphasized the importance 
of clarifying the formal obligations of 
agencies other than educational 
agencies, particularly with respect to 
mental health services. 

Discussion: Because of the increasing 
attention that charter schools are 
receiving, it is appropriate to 
specifically clarify that under the statute 
public charter schools that are not 
otherwise already included as LEAs or 
ESAs and are not a school of an LEA or 
ESA in the list of political subdivisions 

that are subject to the requirements of 
these regulations. Charter schools are 
also addressed in other sections of these 
regulations (see analysis of comments 
under §§ 300.18, 300.22, 300.241, and 
300.312). 

A change is not necessary to address 
responsibility of an agency other than 
an educational agency for services 
necessary for ensuring a free appropriate 
public education including mental 
health services. Section 300.142^ 
addresses interagency agreements and 
the requirements of section 612(a)(12) of 
the Act regarding methods of ensiuring 
services. See discussion of § 300.142 in 
this Analysis. 

In light of the general decision to 
remove all notes from these final 
regulations, the note following this 
section of the NPRM should be deleted. 
The substance of this note, regeirding the 
applicability of these regulations to each 
public agency that has direct or 
delegated authority to provide special 
education and related services in a State 
receiving Part B funds, regardless of that 
agency’s receipt of Part B funds, should 
be incorporated into the text of this 
regulation. 

Changes: Section 300.2 has been 
amended by redesignating the existing 
paragraph (b) as paragraph (b)(1), by 
adding public cheirter schools that are 
not otherwise included as LEAs or ESAs 
and are not a school of an LEA or ESA 
to the list of entities to which these 
regulations apply, and by removing the 
note to this section of the NPRM cmd 
adding the substance of that note as 
paragraph (b)(2) of this section. 

Defimtiens—General Cemments 

Corrunent: Commenters recommended 
that the final regulations should (1) 
include a master list of all terms used 
in these regulations and the specific 
section in which each term is defined; 
(2) add other relevant statutory terms in 
the IDEA that were omitted fi'om the 
NPRM (e.g., institution of higher 
education, nonprofit, parent 
organization, parent training and 
information center, and SEA etc.); (3) 
update § 300.28 to add “elementary 
school,” “nonprofit,” and “SEA” to the 
list of relevant terms defined in the 
Education Department General 
Administrative Regulations (EDGAR); 
(4) define terms used in two or more 
subpcirts of these regulations, such as 
consent, direct services, evaluation, 
personally identifiable, private school 
children with disabilities, and public 
expense; and (5) that the master list of 
definitions in note 1 to this section of 
the NPRM was not complete because it 
omitted the definitions of the thirteen 
terms defined within the definition of 
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“child with a disability,” the fifteen 
terms defined within the definition of 
“related services,” and the four terms 
defined within the definition of “special 
education.” 

Some commenters requested that the 
following definitions be deleted: 
“comparable services” (§ 300.455); 
“extended school year” (§ 300.309); 
“meetings” (§ 300.501); and “financial 
costs” (§ 300.142(e)), because none of 
the terms is defined in the statute, and 
the regulations should not exceed the 
statute. Other commenters 
recommended adding definitions of 
“change of placement;” “competent 
eighteen year old;” “developmental 
delay;” “school day;” “extra curricular 
activities;” “functional behavioral 
assessment;” “impeding behavior;” 
“other agency personnel;” 
“paraprofessional;” “positive behavior 
support or intervention plan;” and 
“positive behavioral intervention 
strategies.” 

A few commenters expressed concern 
with the use of “adversely affects 
educational performance” throughout 
§ 300.7(b) as potentially limiting the 
services that are provided to disabled 
children, especisdly those children who 
are academically gifted but who still 
need transition services to 
postsecondary education, and 
recommended that a definition of this 
term be added to the regulations. 

Discussion: It would make the 
regulations more useful to parents and 
others by: (1) Adding to Subpart A the 
definitions of terms of general 
applicability (e.g., consent, evaluation, 
and person^ly identifiable) that are 
used in two or more subparts of these 
final regulations, and (2) adding to 
§ 300.30, previously § 300.28 of the 
NPRM, relevant terms used in these 
regulations that are defined in EDGAR 
(e.g., elementary school, secondary 
school, nonprofit, and State educational 
agency). 

It also would make the regulations 
more useful to include an alphabetical 
master list of the definitions of terms 
used in this part, and the specific 
section in which each term is defined, 
including terms of general applicability 
(e.g., FARE and lEP), terms used in a 
single section or subpart (e.g., “illegal 
drug” and “weapon”), and individual 
terms used in the definitions of “child 
with a disability,” “related services,” 
and “special education.” These 
regulations should include an index that 
identifies the key terms used in the 
regulations and lists the specific section 
in which each term is used; and the 
master list of definitions of the terms 
should be included in the index. 

A definition of the term “parent 
training and information center” should 
not be added, but the statutory 
definition of that term in section 602(21) 
of the Act is referenced in the sections 
of these regulations that use the term 
(§ 300.506(d)(l)(i) (relating to 
mediation) and § 300.589(c)(4) (relating 
to waiver of the nonsupplanting 
requirement)), and the-term “parent 
training centers”, which has been 
dropped from § 300.660(b), would be 
replaced by a reference to the statutory 
term. 

The disposition of the terms defined 
in §§ 300.142(e), 300.309, 300.455, and 
300.501 of the NPRM is addressed in 
each of the pertinent sections of this 
attachment. 

With respect to the term “adversely 
affects educational performance,” in 
order for a child to be eligible for 
services under Part B, the child must 
meet the two-pronged test established 
under § 300.7(a), which reflects the 
statutory definition in section 602(3) of 
the Act. This means that the child has 
one of the listed conditions that 
adversely affects educational 
performance, and who, because of that 
condition, needs special education and 
related services. Revising this language 
in the manner suggested by commenters 
could result in an unwarranted 
expansion of eligibility under Part B. It 
should be pointed out that a child who 
is academically gifted but who may not 
be progressing at the rate desired is not 
automatically eligible imder Part B. 
Neither is the child automatically 
ineligible. Rather, determinations as to a 
child’s eligibility for services under Part 
B must be made on a case-by-case basis 
in accordance with applicable 
evaluation procedures. 

In light of the general decision to 
remove all notes from these final 
regulations. Notes 1 and 2 following the 
subheading “Definitions” and 
immediately preceding § 300.5 in the 
NPRM should be deleted. Note 1 listed 
the terms defined in specific sections of 
the NPRM. As stated earlier in this 
discussion, those terms should be 
included in a master list of definitions 
in a newly-created index to these final 
regulations. Note 2 contained 
abbreviations of common terms used in 
these regulations (e.g. the use of “FAPE” 
for “free appropriate public education”). 
In lieu of listing those abbreviations in 
a note, each term should be included 
parenthetically in the text of the 
regulations as that term appears; and, 
thereafter, either the abbreviation or the 
full term may be used interchangeably, 
depending on the context in whi( h it is 
used. 

Changes: References to the terms 
defined in § 300.500—“consent,” 
“evaluation,” and “personally 
identifiable”—have been added as 
§§300.8, 300.12, and 300.21 of these 
final regulations. Relevant terms from 
EDGAR referenced throughout these 
regulations have been added to § 300.30. 
Notes 1 and 2 immediately preceding 
§ 300.5 have been removed. An index to 
these regulations have been added as a 
new Appendix B, and a master list of 
the definitions of all terms used in this 
part has been included in the index 
under the heading “Definitions of terms 
used under this part.” The abbreviations 
listed in Note 2 have been included in 
the text of the regulations, as described 
in the above discussion. 

Assistive Technology Devices and 
Services (§§ 300.5 and 300.6) 

Comment: Some commenters 
recommended that assistive technology 
devices and services be listed as a 
related service under § 300.22, as well 
as defined separately imder §§ 300.5 
and 300.6. Some commenters also 
recommended changes that would alter 
the statutory definitions of these terms. 
A few commenters requested that 
§§ 300.5 and 300.6 be amended to add 
language clarifying that assistive 
technology devices and services are 
only required for a disabled child if 
necessary for the child to benefit from 
special education. A few conunenters 
stated that the regulations should clarify 
public agency responsibility for 
providing personal devices, such as 
eyeglasses, hearing aids, braces and 
medication, while other commenters 
recommended that the regulations make 
explicit that public agencies are not 
responsible for providing personally- 
prescribed devices under these 
regulations. Commenters also requested 
that the regulations include examples of 
assistive technology devices for 
children, including a range of high to 
low technology devices, such as 
postiural supports, mobility aids, and 
positioning equipment. Commenters 
also requested clarification on how 
school districts draw distinctions 
between a child’s need for an assistive 
technology device and a parent’s desire 
for the child to have the newest and best 
device on the market. 

Discussion: As stated in the note 
following § 300.6 of the NPRM, the 
definitions of “Assistive technology 
device” and “Assistive technology 
service” in sections 602(1) and 602(2) of 
the Act are substantially identical to the 
definitions of those terms used in the 
Technology-Related Assistance for 
Individuals with Disabilities Act of 
1988, as amended (Tech Act). Since 
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§§ 300.5-300.6 essentially adopt the 
statutory definitions of these terms, no 
changes to these statutory definitions 
should be made in these final 
regulations. However, consistent with 
Part B, the words “child with a 
disability” were substituted for the 
statutory reference to individual with a 
disability found in the definitions 
contained in the Tech Act. In addition, 
in light of the general decision not to 
use notes in these final regulations, the 
note to § 300.6 of the NPRM should be 
removed. 

Section 300.308 of these regulations 
specifies that an assistive technology 
device or service is only required if it 
is determined, through the lEP process, 
to be (1) special education, as defined in 
§ 300.26, (2) related services, as defined 
in § 300.24, or (3) supplementary aids 
and services, as defined in § 300.28. No 
further clarification should be provided, 
and references to § 300.308 should not 
be included in the definitions of 
“related services” under § 300.24 or 
“special education” under § 300.26. 
Section 300.308 is sufficient to explain 
how a determination about a child’s 
need for an assistive technology device 
or service is made. 

As a general matter, public agencies 
are not responsible for providing 
personal devices, such as eyeglasses or 
hearing aids or braces, that a disabled 
child requires regardless of whether he 
or she is attending school. However, if 
a child’s lEP team specifies that a child 
requires a personal device in order to 
receive FAPE, the public agency must 
provide the device at no cost to the 
child’s parents. Consistent with section 
612{a)(12) of the Act, public agencies 
that are otherwise obligated under 
Federal or State law or assigned 
responsibility under State policy or 
interagency agreement or other 
mechanisms to provide or pay for any 
services that are also considered special 
education or related services, including 
devices that are necessary for ensuring 
FAPE, must fulfill that obligation or 
responsibility, either directly or through 
contract or other arrangement. 

Regarding responsibilities relative to 
medication under § 300.5, medication is 
an excluded “medical service,” and is 
not the responsibility of a public agency 
under these regulations; therefore, the 
change suggested by commenters is not 
warranted. 

Further examples of assistive 
technology are not necessary within 
these regulations. Because the 
definitions of assistive technology 
devices and services have been included 
in these regulations for over five years 
and have been included in the Tech Act 
since 1988, most public agencies should 

be informed about those devices and 
services for purposes of implementing 
these regulations. Examples of assistive 
technology devices and services and 
other relevant information may be 
available through one of the technical 
assistance providers funded by the 
National Institute on Disability and 
Rehabilitation Research in the Office of 
Special Education and Rehabilitative 
Services (OSERS) or other technical 
assistance providers funded by OSERS. 

Changes: The note following § 300.6 
has been removed. 

Comment: Some commenters asked 
for clarification that (1) the statutory 
provision encompasses both a child’s 
own assistive technology needs (e.g., 
electronic note takers, cassette 
recorders, and speech synthesizers), as 
well as access to genercd technology 
used by all students, (2) a child with a 
disability may take assistive technology 
devices home for use on homework and 
other assignments, as well as for use in 
the community, and (3) school districts 
have continuing responsibility for 
installation, repair, and maintenance of 
devices. These commenters added that 
in order to fully benefit from assistive 
technology, children with disabilities 
must be able to use it on all school-work 
assignments, whether done in the 
classroom or at home or in the 
community; and LEAs must ensure that 
children, their teachers, and other 
personnel receive the necessary in- 
service instruction on the operation and 
maintenance of technology. Other 
commenters requested that the final 
regulations specify in the text of the 
regulations or in a note (1) the right of 
children with disabilities to take devices 
home or to other settings, as needed, 
and (2) the issue of ownership and 
responsibility. 

Discussion: The provision of assistive 
technology devices and services is 
limited to those situations in which they 
are required in order for a disabled child 
to receive FAPE. However, subject to 
this limitation, commenters are correct 
that (1) “assistive technology” 
encompasses both a disabled child’s 
own personal needs for assistive 
technology devices (e.g., electronic note- 
takers, cassette recorders, etc), as well as 
access to general technology devices 
used by all students, and (2) if an 
eligible child is unable, without a 
specific accommodation, to use a 
technology device used by all students, 
the agency must ensure that the 
necessary accommodation is provided. 
Further, commenters are correct that 
LEAs must ensure that students, their 
teachers, and other personnel receive 
the necessary in-service instruction on 

the operation and maintenance of 
technology. 

Finally, § 300.308 of these final 
regulations should be amended to 
clarify that, on a case-by-case basis, the 
use of school-purchased assistive 
technology devices in a child’s home or 
in other settings is required if the child’s 
lEP team determines that the child 
needs to have access to those devices in 
order to receive FAPE. The assistive 
technology devices that are necessary to 
ensure FAPE must be provided at no 
cost to the parents, and the parents 
cannot be charged for normal use, and 
wear and tear. However, while 
ownership of the device in these 
circumstances would remain with the 
public agency, State law, rather than 
Part B, generally would govern whether 
parents are liable for loss, theft, or 
damage due to negligence or misuse of 
publicly owned equipment used at 
home or in other settings in accordance 
with a child’s lEP. 

Changes: No change has been made to 
this section in response to these 
comments. However, § 300.308 has been 
amended, consistent with the above 
discussion. 

Child With a Disability (§ 300.7) 

Comment: A number of commenters 
requested that the definition of 
developmental delay be consistent 
across both Part B and the early 
intervention program imder Part C. The 
commenters stated that defining the 
term consistently across all age ranges 
will help to avoid confusion, enhance 
transition, and conform to diagnostic 
procedures. Other commenters 
requested that States not be allowed to 
establish their own definitions of 
developmental delay because of the risk 
of inequitable services across State 
lines. 

Several conunenters requested that 
children with sensory disabilities (such 
as deaftiess or blindness) not be 
included under the developmental 
delay designation, because a sensory 
disability is a permanent condition and 
not a delay. Some commenters 
requested that LEAs be required to 
justify, through assessment and 
elimination of specific disabilities, why 
a child is identified as developmentally 
delayed. One of the commenters stated 
that LEAs must be required to include 
assessment of uneven patterns of 
development as part of the 
determination of developmental delay, 
and added that developmental delay 
should be utilized for individual cases 
where the child’s disability cannot be 
identified, although delays are 
manifested in the child. 
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A few commenters recommended that 
the regulations make clear that (1) the 
broad definition of developmental delay 
must not be used to deny proper 
evaluations, and (2) a full, 
comprehensive evaluation of each child 
must be conducted in all areas of 
suspected disability so that the child’s 
particular educational and other . 
disability-related needs can be 
effectively addressed. 

Some commenters disagreed with the 
language in Note 2 prohibiting States 
that have adopted developmental delay 
from requiring LEAs to also adopt the 
provision, since LEAs, as agents of the 
State, may be directed by the State to 
enforce what the State has adopted. 
Other commenters recommended that 
the regulations make clear that an LEA 
is not required to indicate why a child 
is in a developmMital delay category 
rather than in a disability category, and 
that an LEA is not required to categorize 
the child as having one of the thirteen 
disabilities before using the 
developmental delay designation. 

Discussion: The term “developmental 
delay” is a statutory term that is 
included in both Parts B and C of the 
Act. A definition of developmental 
delay, substantially similar to the 
definition in § 300.7(a)(2) of the NPRM, 
should be retained in these final 
regulations. Because of the numerous 
questions raised by commenters about 
the application of this definition, it is 
determined that a new paragraph 
describing requirements governing the 
use of the developmental delay 
designation should be added to these 
final regulations as § 300.313. In light of 
these changes, the definition of 
“developmental delay” would be placed 
in paragraph (b) of § 300.7 of these final 
regulations, and paragraph (b) of this 
section of the NPRM would be 
redesignated as a new paragraph (c). 

Also, in light of the genered decision 
not to use notes in these final 
regulations. Notes 2 and 3 following this 
section of the NPRM should be 
removed, and the substance of these 
notes would be incorporated into the 
new § 300.313. This new section will (1) 
set out the requirements for States and 
LEAs in using the developmental delay 
designation; (2) clarify that States and 
LEAs may use the developmental delay 
designation for any child who has an 
identifiable disability, provided all of 
the child’s identified needs are 
addressed; and (3) clarify that a State 
may, but is not required to, adopt a 
common definition of developmental 
delay for Parts B and C. 

States electing to adopt the term 
developmental delay are not prohibited 
from also continuing to use the 

disability categories in § 300.7(a) and (c) 
for those children who have been 
evaluated in accordance with 
§§ 300.530-300.536 as having one of the 
listed disabilities and who because of 
that disability need special education 
and related services. Although States 
traditionally have had the authority to 
require LEAs to adopt State policies, 
new section 602(3)(B) of the Act, unlike 
the provision in prior law, provides that 
implementation of the provision related 
to serving children under the 
developmental delay designation is at 
the discretion of both the State and the 
LEA. New § 300.313 reflects this 
statutory change. 

Under the statute. States also have the 
discretion to apply the term 
developmental delay to children who 
have an identified sensory disability 
(such as deafness or blindness) or any 
other permanent condition (such as a 
significant cognitive disability), or to 
use the specific categories. However, 
States must ensure that children with 
sensory impairments or other 
permanent conditions are evaluated in 
all areas of suspected disability, and 
that the educational and other 
disability-related needs of these 
children identified through applicable 
evaluation procedures are appropriately 
addressed. 

It is important to ensure that the 
broad definition of developmental delay 
is not used to deny children proper 
evaluations. In all cases, evaluations 
must be sufficiently comprehensive to 
ensme that children’s needs are 
appropriately identified. The provisions 
in §§ 300.530-300.536 of these 
regulations should ensure that 
evaluations of children in States and 
LEAs that use the developmental delay 
designation are sufficiently 
comprehensive to address the full range 
of these children’s needs. It would not 
be appropriate to require public 
agencies to justify why a child is 
identified as developmental delay rather 
than under one of the other disability 
desimations in these regulations. 

Changes: Section 300.7 has been 
amended by adding a new paragraph 
(a)(2) to clarify that if a child has one 
of the disabilities listed in paragraph (a) 
of this section but only needs a related 
service and not special education that 
child is not a child with a disability 
under this part, unless the related 
service is considered special education 
rather than a related service under State 
standards. Paragraph (a)(2) of the NPRM 
has been redesignated as paragraph (b) 
of these final regulations, entitled 
“children aged three through nine 
experiencing developmental delays,” 
which incorporates the definition in 

§ 300.7(a)(2)(i) and (ii) of the NPRM; and 
a new § 300.313 has been added that 
clarifies the circumstances under which 
the DD designation is used, reflecting 
the substance of proposed 
§ 300.7(a)(2)(iii) and Notes 2 and 3 to 
this section of the NPRM. Notes 2 and 
3 to this section of the NPRM have been 
deleted. Paragraph (b) of the NPRM has 
been redesignated as paragraph (c) in 
these final regulations. 

Comment: A variety of comments 
proposing various changes in 
definitions was received regarding the 
terms “deaf-blindness,” “emotional 
disturbance,” “hearing impairment,” 
“multiple disability,” “speech or 
language impairment,” “mental 
retardation,” “orthopedic impairment,” 
“specific learning disability,” 
“traumatic brain injury,” and “visual 
impairment including blindness.” Other 
commenters supported the existing 
definitions but suggested some 
modifications. Some commenters stated 
that the term deaf-blindness, as defined 
in the NPRM, mistakenly labels these 
children’s disability as causing 
educational problems as if the child is 
a burden to the system. These 
commenters requested that the 
definition be amended to replace 
“problems” with “needs”. 'The 
commenters made the same statement 
with respect to the term “multiple 
disability.” 

Discussion: In light of the general 
decision not to use notes in these final 
regulations. Note 1 to this section of the 
NPRM should be removed. While the 
characteristics of “autism” are generally 
evident before age three, a child who 
manifests characteristics of the category 
“autism” after age three still can be 
evaluated as having autism, if the 
criteria in the definition are satisfied. 
Because of the importance of this 
clarification, the definition of autism in 
§ 300.7(c)(1) should be amended to 
incorporate the substance of Note 1 to 
this section of the NPRM. While there 
is merit to many of the proposed 
changes to definitions and terms, 
modifications to the substance of 
existing definitions should be subject to 
further review and discussion before 
changes are proposed. For example, as 
indicated in the preamble to the NPRM 
(62 FR 55026-55048 (Oct 22,1997)), the 
Department plans to carefully review 
research findings, expert opinion, and 
practical knowledge over the next 
several years to determine whether 
changes should be proposed to the 
procedures for evaluating children 
suspected of having specific learning 
disabilities. Any changes to the 
definition of this term should also be 
considered in light of that review. 
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As indicated in the NPRM, no 
substantive changes are made to the 
definition of the term “emotional 
disturbance” in § 300.7(c)(4). With 
respect to the use of the term 
“emotional disturbance” instead of 
“serious emotional disturbance,” the 
Senate and House committee reports on 
Pub. L. No. 105-17 include the 
following statement: 

The Committee wants to make clear that 
changing the terminology from “serious 
emotional disturbance” to “serious emotional 
disturbance [hereinafter referred to as 
‘emotional disturbance’]” in the definition of 
a “child with a disability” is intended to 
have no substantive or legal significance. It 
is intended strictly to eliminate the pejorative 
connotation of the term “serious.” It should 
in no circumstances be construed to change 
the existing meaning of the term under .34 
CFR § 300.7(b)(9) as promulgated September 
29,1992. (S. Rep. No. 105-17, p. 7; H.R. Rep. 
No. 105-95, p. 86 (1997).) 

In light of the general decision not to 
use notes in these final regulations. Note 
4 to this section of the NPRM should be 
removed. In response to suggestions of 
commenters, the definitions of deaf¬ 
blindness and multiple disability 
should be revised to eliminate the 
negative coimotation of the language in 
the current definitions, and the word 
“needs” should replace the word 
“problems.” However, these changes, in 
no way, are intended to alter which 
children are considered eligible under 
these categories. 

Changes: Note 1 to this section of the 
NPRM has been removed, and the 
definition of “autism” in § 300.7(c)(1) of 
these final regulations has been 
amended to specify that if a child 
manifests characteristics of “autism” 
after age three, the child could be 
diagnosed as having “autism” if the 
criteria in the definition of “autism” are 
satisfied. The definitions of deaf¬ 
blindness and multiple disability have 
been revised to replace “problems” with 
“needs.” 

Note 4 to this section of the NPRM 
has been removed, and the substance of 
Note 4 is reflected in the above 
discussion. 

Comment: A large number of 
commenters expressed support for 
retaining Note 5, and agreed with the 
clarification that attention deficit 
disorder (ADD) and attention deficit 
hyperactivity disorder (ADHD) are 
conditions that may make a child 
eligible imder § 300.7. As an alternative, 
these and other conunenters suggested 
that ADD/ADHD be listed as examples 
of conditions that could make a child 
eligible under the “other health 
impairment” category at § 300.7(c)(9). A 
few commenters requested that ADD/ 

ADHD be specified as a separate 
disability category under these 
regulations. Many of these commenters, 
parents of children with ADD/ADHD, 
described the tremendous problems 
they have had, and are having, in 
obtaining appropriate services for their 
children. Of particular concern to these 
commenters was that ADD/ADHD is not 
expressly listed in the regulations: 
additionally, commenters were 
concerned that discussing ADD/ADHD 
in a note would not be adequate. One 
commenter noted that the regulations 
should clarify that a disabled child 
needs only one, not two, disabilities in 
order to be eligible under these 
regulations. A few commenters 
recommended that schools not require 
an additional evaluation for a child with 
ADD/ADHD under other health 
impairment once the child has been 
diagnosed and has qualified under 
another disability category, noting that 
schools have placed burdens on 
children and their families by 
requesting that ADD/ADHD be re¬ 
diagnosed by using different procedural 
qualification requirements when the 
child with ADD/ADHD moves from one 
qualifying category (such as learning 
disabilities or emotional disturbance) to 
the other health impairment category. 

Other commenters requested that 
Note 5 be deleted because it exceeds 
statutory authority and would increase 
the regulatory burden on LEAs by giving 
the false impression that children with 
ADD/ADHD are automatically protected 
by the IDEA Amendments of 1997. 
Some of these commenters stated that 
children with ADD/ADHD may be 
eligible for services under the Act, and, 
if they are eligible, are receiving 
services, but added that it is not 
appropriate to enumerate in the Act or 
regulations all conditions, e.g., 
Tourette’s Syndrome, that may qualify 
children for special education and 
related services. Other commenters 
indicated that the definition of ADD/ 
ADHD is so vague it fits all children, 
and added that the most damaging 
potential abuse comes from over¬ 
identification of poor and minority 
children who wdll get the label and the 
reduced expectations that accompany it. 
Some commenters stated that the 
discussion in Note 5 of “limited 
alertness” as “heightened alertness” is 
exceptionally loose and could result in 
the largest expemsion of eligible 
children in IDEA history. 

Several commenters stated that the 
diagnosis of ADHD/ADHD does not 
require a medical evaluation if the 
disability is diagnosed by a school or 
licensed psychologist, and the need for 
special education is determined through 

the eligibility process in §§ 300.534- 
300.535. A suggestion was made by 
commenters that the regulations 
emphasize that educational impact must 
be the basis for determining eligibility of 
those children for special education 
because, according to commenters, at 
least 25 percent of the children referred 
for evaluation, who had been diagnosed 
medically as ADD/ADHD, were 
experiencing few, if any, educational 
problems at the time of their referrals. 

Discussion: Note 5 following § 300.7 
was included in the NPRM to reflect the 
Department’s longstanding policy 
memorandum relating to the eligibility 
of children with ADD/ADHD. However, 
although some of the commenters who 
favor deleting Note 5 indicate that some 
children with ADD/ADHD are receiving 
services under these regulations, 
experience and the numerous comments 
received have demonstrated that the 
Department’s policy is not being fully 
and effectively implemented. 

It is important to take steps to ensure 
that children with ADD/ADHD who 
meet the criteria imder Part B receive 
special education and related services in 
the same timely manner as other 
children with disabilities. Therefore, the 
definition of “other health impairment” 
at § 300.7(c)(9) of these final regulations 
should be amended to add ADD/ADHD 
to the list of conditions that could 
render a child eligible under this 
definition, and the list of conditions in 
§ 300.7(c)(9) should be rearranged in 
alphabetical order. Following the phrase 
“limited strength, vitality or alertness,” 
and prior to the phrase, “that adversely 
affects educational performance,” the 
words “including a child’s heightened 
alertness to environmental stimuli that 
results in limited alertness with respect 
to the educational environment” should 
be added. 

These changes are needed to clarify 
the applicability of the “other health 
impairment” definition to children with 
ADD/ADHD. The clarification with 
respect to “limited strength, vitality, or 
alertness” is essential because many 
children with ADD/ADHD actually 
experience heightened alertness to 
environmental stimuli, which results in 
limited alertness with respect to their 
educational environment. In light of 
these regulatory changes. Note 5 to this 
section of the IWRM should be removed 
as a note, and other portions of Note 5 
are reflected in the following 
discussion. A child with ADD/ADHD 
may be eligible under Part B if the 
child’s condition meets one of the 
disability categories described in 
§ 300.7, and because of that disability, 
the child needs special education and 
related services. Children with ADD/ 
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ADHD are a very diverse group; some 
children with ADD/ADHD who are 
eligible under Part B meet the criteria 
for “other health impairments.” Those 
children would be classified as eligible 
for services under the “other health 
impairments” category if (1) the ADD/ 

• ADHD is determined to be a chronic 
health problem that results in limited 
alertness, that adversely affects 
educational performance, and (2) 
special education and related services 
are needed because of the ADD/ADHD. 
All children with ADD/ADHD clearly 
are not eligible to receive special 
education emd related services under 
these regulations, just as all children 
who have one of the other conditions 
listed under the other health 
impairment category are not necessarily 
eligible (e.g., children with a heart 
condition, asthma, diabetes, and 
rheumatic fever). 

Some children with ADD/ADHD may 
be eligible under other categories, such 
as “emotional disturbance” 
{§ 300.7(c)(4)) or “specific learning 
disability” (§ 300.7(c)(10)) if they meet 
the criteria under those categories. 
Regardless of what disability 
designation is attached, children with 
ADD/ADHD meeting the criteria for any 
of the listed disabilities under these 
regulations must receive the specialized 
instruction and related services 
designed to address their individualized 
needs arising from the ADD/ADHD. No 
child is eligible for services under the 
Act merely because the child is 
identified as being in a particular 
disability category. Children identified 
as ADD/ADHD are no different, and are 
eligible for services only if they meet the 
criteria of one of the disability 
categories in Part B, and because of their 
impairment, need special education and 
related services. 

Other children with ADD/ADHD may 
have a diagnosed medical condition 
(and need medication) but may not 
require any special education or 
otherwise be eligible under these 
regulations. These children may be 
covered by the requirements of section 
504 of the Rehabilitation Act of 1973 
(Section 504) and its implementing 
regulation in 34 CFR Part 104. 

With respect to commenters’ 
suggestions that the diagnosis of ADD/ 
ADHD does not require a medical 
evaluation if the disability is diagnosed 
by a school or licensed psychologist, a 
change is not needed in these 
regulations. Also, it would not be 
appropriate to make a change to respond 
to commenters’ suggestion that a 
medical evaluation is required for a 
child with ADD/ADHD to establish 
eligibility under the other health 

impairment category. Part B does not 
require that a particular type of 
evaluation be conducted to establish 
any child’s eligibility under these 
regulations; rather, the evaluation 
requirements in §§ 300.530-300.536 are 
sufficiently comprehensive to support 
individualized evaluations on a case-by¬ 
case basis, including the use of 
professional staff appropriately 
qualified to conduct the evaluations 
deemed necessary for each child. 

In accordemce with these procedures, 
if a determination is made that a 
medical evaluation is required in order 
to determine whether a child with ADD/ 
ADHD is eligible for services under Part 
B, such an evaluation must be 
conducted at no cost to the parents. In 
all instances, as is true for all children 
who may be eligible for services under 
Part B, each child with ADD/ADHD who 
is suspected of having a disability must 
be assessed in all areas related to the 
suspected disability, including, if 
appropriate, health, vision, hearing, 
social and emotional status, generd 
intelligence, academic performance, 
communicative status, and motor 
abilities. (§ 300.532(g)). 

There is no requirement under these 
regulations that a medical evaluation be 
conducted to accomplish these 
assessments. Even if a State requires 
that a medical evaluation be included as 
part of all evaluations to determine 
eligibility for the other health 
impairment category, it must also 
ensure that any necessary evaluations 
by other professionals, such as 
psychologists, are conducted and 
considered as part of the eligibility 
determination process. Whether or not 
public agencies will be required to 
conduct an additional evaluation for a 
child with ADD/ADHD under other 
health impairment once the child has 
been evaluated and has qualified under 
another disability category will depend 
on whether sufficient evaluation 
information exists to enable school 
district officials to ensure, consistent 
with § 300.532(g), that each child is 
assessed in all areas of suspected 
disability. 

Because these determinations will 
necessarily depend on the individual 
needs of the child and the 
circumstances surrounding the 
evaluation, a change is not needed. 

With respect to the concern of 
commenters that the most damaging 
potential abuse from the definition will 
be the over-identification of poor and 
minority children, there is no indication 
that children from minority 
backgrounds have been 
disproportionately identified as /.DD/ 
ADHD even as the numbers of children 

in this category have increased. Fiurther, 
the definition of ADD/ADHD is not so 
loose that it could result in the largest 
expansion of eligible children in IDEA 
history. As previously stated, many 
children with ADD/ADHD are not 
eligible under Part B. If appropriate 
evaluations are conducted in 
accordance with §§ 300.530-300.536, 
the result of the evaluations should be 
the inclusion of only those children 
with ADD/ADHD who are eligible for, 
and have an entitlement to, special 
education and related services under 
Part B. 

Changes: The definition of “other 
health impairment” at § 300.7(c)(9) has 
been amended to add ADD/ADHD to the 
list of conditions that could render a 
child eligible under this definition, and 
the list of conditions in § 300.7(c)(9) has 
been rearranged in alphabetical order. 
Following the phrase “limited strength, 
vitality, or alertness,” and prior to the 
phrase, “that adversely affects 
educational performance,” the words 
“including a child’s heightened 
alertness to environmental stimuli that 
results in limited edertness with respect 
to the educational environment” have 
been added to clarify the applicability of 
the other health impairment definition 
to children with ADD/ADHD. Note 5 to 
this section of the NPRM has been 
removed. 

Day; Business Day; School Day (§300.9) 

Comment: Some commenters 
indicated support for the definition of 
“day” as written. Many commenters 
requested that the term be revised to 
define “school day” and “business 
day,” since these are key terms that are 
used throughout the Act and 
regulations. Some of the commenters 
recommended similar definitions of the 
terms, “school day” and “business day” 
(e.g., “school day” means days when 
children are attending schopl and 
“business day” means days when a 
school is open for business and 
administrative personnel are working). 
One definition proposed by commenters 
included staff development day as a 
school day. Several commenters asked 
when a partial day might be considered 
a “day,” if inservice or staff 
development days are considered 
business days, and what holidays are to 
be used, as school districts and States 
vary in this regard. Other commenters 
requested that there be no reference to 
“calendar day” or “day,” but that 
instead the definitions of “school day” 
and “business day” be incorporated into 
these regulations. Some of the 
commenters indicated that the use of 
“calendar day” can place an impractical 
time standard on school systems when 
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actions are required and a school may 
not be open for business. 

Discussion: It is necessary, to avoid 
confusion and ensure clarity, to amend 
the definition of “day” to include 
definitions of both “school day” and 
“business day.” Both “school day” and 
“business day” are used to implement 
new provisions added by Pub. L. 105- 
17: The term “school day” is used only 
with respect to discipline procedures 
and appears in §§ 300.121(c)(1) and 
(c)(2), and 300.520(a)(1) and (c). The 
term “business day” is used in 
§§ 300.509(b) (Additional disclosure of 
information requirement); 300.520(b) 
(Authority of school personnel); and 
300.528(a)(1) (Expedited due process 
hearing). In addition, the phrase 
“business days (including holidays that 
fall on a business day)” is used in 
§ 300.403(d)(l)(ii) (Placement of 
children by parents in a private school 
or facility if FAPE is at issue.) 

“School day” means any day that 
children are in attendance at school for 
instructional purposes. If children 
attend school for only part of a school 
day and are released early (e.g., on the 
last day before Christmas or svunmer 
vacation) that day would be considered 
to be a school day. However, it is 
expected that the term “school day,” 
including partial school day, has &e 
same meaning for all children in school, 
including children with and without 
disabilities. 

The term “business day” is used in 
the statute and regulations in relation to 
actions by school personnel and 
parents. While school personnel could 
reasonably be expected to know when 
administrative staff are working, very 
often this information is not readily 
available to parents, nor is it likely to be 
consistent fi’om one LEA to another, or 
from the SEA to an LEA. If “business 
day” were interpreted to be days when 
school offices are open and 
administrative staff are working, it 
could actually be impossible for parents 
to know with any certainty the date in 
advance of a due process hearing on 
which they would have to share 
evidence to be introduced at the hearing 
with the other party to the hearing (see 
§ 300.509). Therefore, this term is 
interpreted to be a commonly 
understood measure of time, Monday 
through Friday except for Federal and 
State holidays, unless holidays are 
specifically included, as in 
§ 300.403(d)(l)(ii). 

Including definitions of “school day” 
and “business day” will reduce 
confusion about Ae meaning of these 
terms and should facilitate meeting the 
various timelines in the Act and 
regulations. 

The definition of “day,” while that 
term was not previously defined in the 
regulations, represents the Department’s 
longstanding interpretation that the 
term “day” means calendar day. [See, 
e.g., NPRM published August 4, 1982, 
47 FR 33836-33840 describing the 30- 
day time line from determination of 
eligibility to initial lEP meeting as “30 
calendar days.”) This interpretation is 
consistent with generally-recognized 
authority on statutory interpretation. 
(See Sutherland Stat. Const. § 33.12 (5th 
Ed.)). In addition, the statute itself uses 
three different terms, “day,” “business 
day,” and “school day,” so it would be 
inappropriate to interpret “day” to be 
the same as either “business day” or 
“school day.” 

Finally, altering the interpretation of 
“day” from the longstanding 
interpretation as “calendar day” would 
raise significant concerns about 
compliance with the terms of section 
607(b) of the Act, especially as to 
timelines that affect the rights of parents 
and children with disabilities such as 
(1) the timeline in § 300.343 (relating to 
holding an initial lEP meeting for a 
child), emd (2) the procedural safeguards 
in Subpart E, including § 300.509(a)(3) 
(hearing rights—timeline for disclosure 
of evidence); § 300.511(a) and (b) 
(timelines for hearings and reviews); 
and § 300.562(a) (access rights relating 
to records). 

There also are other provisions in 
these regulations that include timelines 
that have always been interpreted to be 
cedendar day timelines—including the 
(1) 30-day public comment period in 
§ 300.282, (2) by-pass procedures under 
Subpart D, (3) notice and hearing 
procedures in §§ 300.581-300.586 that 
the Department uses before determining 
that a State is not eligible under Part B, 
and (4) 60-day timeline under the State 
complaint procedures in § 300.661. The 
majority of those timelines have been in 
effect since 1977, and, in light of the 
clear distinction in the IDEA 
Amendments of 1997 between days, 
school days, and business days, there is 
no basis for changing other timelines in 
the regulations. 

Changes: The name of the section in 
the NPRM has been changed to “Day; 
business day; school day” in these final 
regulations. Definitions of “school day” 
and “business day” have been added to 
reflect the above discussion. 

Educational Service Agency (§ 300.10) 

Comment: None. 
Discussion: The definition of 

“educational service agency” in 
§ 300.10 of these final regulations 
adopts the statutory definition of this 
term in section 602(4) of the Act. This 

definition replaces the definition of the 
term “intermediate educational unit” 
(lEU) in § 300.8 of the current 
regulations. The use of the term 
“educational service agency” was not 
intended to exclude those entities that 
were considered lEUs under prior law. 
This interpretation is supported by the 
legislative history, which makes explicit 
that most definitions in prior law have 
been retained, and, where appropriate, 
updated. S. Rep. No. 105-17 at 6., and 
H.R. Rep. No. 105-95 at 86. With 
respect to “educational service agency,” 
the Reports explain that this definition 
has been updated “to reflect the more 
contemporary understanding of the 
broad and varied functions of such 
agencies.” Id. 

Although there were no comments 
regarding this definition, the application 
of the term “educational service 
agency” to entities covered under the 
definition of EEU in prior law has been 
questioned. The definition of lEU did 
not refer explicitly to public elementary 
and secondary schools. However, the 
definition of “educational service 
agency” makes specific references to an 
entity’s administrative control over 
public elementary and secondary 
school. This definition could be 
misinterpreted as excluding firom the 
educational service agency definition 
those entities in States that serve 
preschool-aged children with 
disabilities but do not have 
administrative control emd direction 
over a public elementary or secondary 
school. Therefore, to avoid any 
confusion about the use of this new 
terminology, a statement should be 
added to the definition to clarify that 
the term “educational service agency” 
includes entities that meet the 
definition of lEU in section 602(23) of 
IDEA as in effect prior to June 4,1997. 

Changes: Consistent with the above 
discussion, a statement has been added 
at the end of the definition to clarify 
that the definition of “educational 
service agency” includes entities that 
meet the definition of lEU in section 
602(23) of IDEA as in effect prior to June 
4,1997. 

Equipment (§300.11) 

Comment: One comment stated that 
the reference to “books, periodicals, 
documents, and other related materials” 
be deleted fi'om § 300.10(b) because 
materials and equipment are accounted 
for differently in the budget. A few 
commenters recommended that the 
definition of “equipment” be amended 
to add that (1) any instructional or 
related materials be provided in 
accessible formats, as appropriate; and 
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(2) any technological aids and services 
be accessible. 

Discussion: The definition of 
“equipment” is a standard statutory 
definition that is used in most 
elementary and secondary education 
programs funded by the Department. 
Therefore, efficient administration of 
Federal programs would not be served 
by revising the definition in the ways 
suggested by the commenters. In 
appropriate situations, public agencies 
are required by section 504 of the 
Rehabilitation Act of 1973 and title II of 
the Americans with Disabilities Act 
(ADA) to ensure that instructional or 
related materials are provided in 
accessible formats and that 
technological aids and services are 
accessible to students with disabilities 
or can be made accessible, to afford 
students with disabilities an equal 
opportunity to participate in their 
promams. 

changes: None. 

General Curriculum 

Comment: Several commenters 
indicated support for the definition of 
“general curriculum,” and for the note 
clarifying that the term relates to the 
content of the curriculum and not the 
setting in which it is used. Some 
commenters stated that, as written, the 
definition should preclude any 
likelihood of the “general curriculum” 
being identified with the “low” track. 

Some commenters recommended that 
the. substance of the note be integrated 
into the definition or made other 
suggestions to strengthen the idea that 
the general curriculum applies to 
children with disabilities wherever they 
are educated. Other commenters 
disputed that there is a “general 
curriculum,” pointing to the variety of 
common courses offered by many 
school districts, the need of some 
children for a functional life-skills 
curriculum or the needs of students in 
alternative programs (e.g., moderate 
disabilities, significant or profound, 
autism, etc.) who may be pursuing an 
alternative certificate rather than a 
diploma. Other commenters requested 
that the definition be dropped from the 
final regulations, because it (1) sets a 
dangerous precedent for the Federal 
government to dictate what the general 
curriculum should be in each school, 
and (2) violates the General Education 
Provisions Act. 

Discussion: The concept of “general 
curriculum” in these regulations plays a 
crucial role in meeting the requirements 
of the Act. The IDEA Amendments of 
1997 place significant emphasis on the 
participation of children with 
disabilities in the general curriculum as 

a key factor in ensuring better results for 
these children. 

The definition in § 300.12 would not 
have imposed a national curriculum, 
but only clarified what the statutory 
term “general ciuriculum” means. As 
the term is used throughout the Act and 
congressional report language, the clear 
implication is that, in each State or 
school district, there is a “general 
curriculum” that is applicable to all 
children. A major focus of the Act— 
especially with respect to the new lEP 
provisions—is ensuring that children 
with disabilities are able to be involved 
in and progress in the “general 
cvuriculrun.” For example, the Senate 
and House committee reports on Pub. L. 
No. 105-17 state that— 

[t]he new focus is intended to produce 
attention to the accommodations and 
adjustments necessary for disabled children 
to have access to the general education 
curriculum and the special services which 
may be necessary for appropriate 
participation in particular areas of the 
curriculum due to the nature of the 
disability. (S. Rep. No. 105-17, p. 20; H.R. 
Rep. No. 105-95, p. 100 (1997)). 

Even as school systems offer more 
choices to students, there still is a 
common core of subjects and 
ciuriculum areas that is adopted by each 
LEA or schools within the LEA, or, 
where applicable, the SEA, that applies 
to all children within each generd age 
grouping from preschool through 
secondary school. Appropriate access to 
the general curriculum must be 
provided. The development emd 
implementation of lEPs for each child 
with a disability must be based on 
having high, not low, expectations for 
the child. 

In light of the concerns of the 
commenters and the principle of 
regulating only to the extent necessary, 
proposed § 300.12 should be removed 
from the final regulations. Instead the 
regulations should emphasize the 
importance of the “general curriculum” 
concept in the lEP provision under 
which the term is used. 

Changes: The definition of “general 
ciuriculum” in § 300.12 of the NPRM 
and the note following that section of 
the NPRM have been deleted. The term 
is explained where it is used in 
§ 300.347 and in Appendix A regarding 
lEP requirements. 

Individualized Education Program 
Team (§300.16) 

Comment: None. 
Discussion: In light of the general 

decision not to use notes in these final 
regulations, the note following this 
section of the NPRM should be 
removed. However, it is important to 

clarify that the lEP team may also serve 
as the placement team. 

Changes: The note following this 
section of the NPRM has been removed. 

Local Educational Agency (§ 300.18) 

Comment: A number of commenters 
expressed concern about the note on 
public charter schools following 
§ 300.17 of the NPRM, stating that it 
provides an inadequate emd too limited 
explanation of the responsibilities of 
those schools under these regulations 
(i.e., it focuses only on public charter 
schools that are “LEAs” under State law 
and excludes public charter schools that 
are defined by State law as being part of 
an LEA). 

Some of the commenters requested 
that the note be modified to clarify that 
public charter schools must comply 
with these regulations whether or not 
they receive Part B funds. Commenters 
believe that this clarification is 
particularly important because, 
according to the commenters, services to 
disabled children in some public charter 
schools have been dismantled, and 
parents have been asked to waive their 
children’s rights imder Part B as a 
condition of enrollment in the schools. 

Other commenters requested that the 
note be dropped and that § 300.241 
(Treatment of public charter schools and 
their students) clarify that all chaner 
schools must comply with the 
requirements of Part B of the Act. The 
commenters added that this action 
would consolidate all public charter 
school requirements into one regulatory 
provision. A few commenters requested 
that the regulations include a provision 
requiring that LEAs in which charter 
schools are physically located describe 
to the State how they will ensure that 
children with disabilities receive special 
education and related services under 
this part, even when the charter school 
is not otherwise under the jurisdiction 
of the LEA. 

Discussion: In light of the general 
decision not to use notes in these final 
regulations, the note following § 300.17 
of the NPRM should be removed. 
However, it should be pointed out that 
the proposed note was inadequate and 
did not provide a full explanation of the 
responsibilities of public charter schools 
under these regulations. 

In light of concerns raised about how 
public charter schools could meet their 
obligations to disabled students under 
Part B and obtain access to Part B funds 
for disabled students enrolled in their 
schools, two important provisions were 
included in the IDEA Amendments of 
1997 at section 613(a)(5) and (e)(1)(B). 

Some public charter schools can be 
LEAs if, under State law, they meet the 
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Part B definition of LEA. As a result of 
section 613(eKl)(B) of the Act, public 
charter schools that are LEAs may not 
be required to apply for Part B funds 
jointly with other LEAs, unless 
explicitly permitted to do so under the 
State charter school statute. However, in 
many instances, charter schools are 
schools within LEAs. If this is so, 
section 613(a)(5) of the Act provides 
that the LEA of which the public charter 
school is a part must serve those 
disabled students attending public 
charter schools in the same manner as 
it serves students with disabilities in its 
other public schools and must provide 
Part B funds to charter schools in the 
same maimer that it provides Part B 
funds to other public schools. 

Still, in other instances, due to the 
provisions in States’ charter school 
statutes, some public charter schools are 
not considered LEAs or a school within 
an LEA. In such instances, the SEA 
would have ultimate responsibility for 
ensuring that Part B requirements are 
met. Regardless of whether a public 
charter school receives Part B funds, the 
requirements of Part B are fully 
applicable to disabled students 
attending those schools. The legislative 
history of the IDEA Amendments of 
1997 makes explicit that Congress 
“expects that public charter schools will 
be in full compliance with Part B.” See 
S. Rep. No. 105-17 at 17; H.R. Rep. No. 
105-95 at 97. 

Therefore, based on the concerns 
expressed by commenters and for the 
reasons clarified in the above 
discussion, it is determined that (1) the 
definition of LEA should be amended to 
clarify that the term “LEA” includes a 
public charter school established as an 
LEA under State law; (2) the provision 
in § 300.241 (Treatment of charter 
schools and their students) should be 
retained in these final regulations; and 
(3) a new § 300.312, entitled “Children 
with disabilities in public charter 
schools,” should be added to these final 
regulations. 

The new section makes clear that 
children with disabilities and their 
parents retain all rights imder these 
regulations and that compliance with 
Part B is required regardless of whether 
a public charter school receives Part B 
funds. Thus, cheurter school personnel, 
for example, may not ask parents to 
waive their disabled child’s right to 
FAPE in order to enroll their child in 
the charter school. This new section 
also would address the responsibilities 
of (1) public charter schools that are 
LEAs, (2) LEAs if a cheuder school is a 
school in the LEA, and (3) the SEA if a 
charter school is not an LEA or a school 
in an LEA. 

Changes: The note has been removed. 
The definition of LEA has been 
amended by adding after “secondary 
school” the words “including a public 
charter school that is established as an 
LEA under State law.” A new § 300.312 
has been added to further address the 
treatment of charter schools. 

Native Language (§300.19) 

Comment: Some commenters 
requested that, in item (1) under the 
note, the Department change “child” to 
“student”; add “combination of 
languages” used by the student; and add 
“in the home and learning 
environments.” A few commenters 
requested additional specificity in item 
2 to clarify that the mode of 
communication used should be that 
used by the individual. 

Discussion: In light of the general 
decision not to use notes in these final 
regulations, the note following § 300.18 
of the NPRM should be removed. 
However, it is critical that public 
agencies take the necessary steps to 
ensure that the needs of disabled 
children with limited English 
proficiency (LEP) are adequately 
addressed. The term “native language” 
is used in the prior notice, procedural 
safeguards notice, and evaluation 
sections: §§ 300.503(c), 300.504(c), and 
300.532(a)(l)(ii). 

In light of concerns of commenters 
and the need to ensure that the full 
range of the needs of children with 
disabilities whose native language is 
other than English is appropriately 
addressed, the definition of “native 
language” in the NPRM should be 
expanded in these final regulations to 
clarify that (1) in all direct contact with 
the child (including evaluation of the 
child), communication would be in the 
language normally used by the child 
and not that of the parents, if there is 
a difference between the two; and (2) for 
individuals with deafness or blindness, 
or for individuals with no written 
language, the mode of communication 
would be that normally used by the 
individual (such as sign language, 
Braille, or oral communication). 

These changes to the regulatory 
definition of “native language” should 
enhance the chances of school 
personnel being able to communicate 
effectively with a LEP child in all direct 
contact with the child, including 
evaluation of the child. 

Changes: The definition of “native 
language” in the NPRM has been 
amended to reflect the concepts 
contained in the note following that 
definition, and the note has been 
removed. 

Parent (§ 300.20) 

Comment: Several commenters 
indicated that (1) based on the 
definition of “parent” in the NPRM, 
States would be required to change their 
laws to include foster parents under the 
State definition of “parent,” and (2) 
language should be added to the NPRM 
so that foster parents can serve as 
parents, unless prohibited from doing so 
under State law. 

These smd other commenters also 
requested that 

(1) the language in the note be 
included in the text of the regulations; 

(2) a provision be added to the effect 
that the public agency must continue to 
afford the natmral parents all protections 
of this part if their rights to make 
educational decisions have not been 
extinguished, even if the child does not 
live with the natural parents and even 
if other persons appear to be acting as 
the child’s parents; 

(3) the leged parent have the authority, 
not a grandparent or other person, 
unless parental authority is 
extinguished; 

(4) “legal” be added in front of 
“guardian”; and 

(5) all references to “parent” in these 
regulations be changed to “the child’s 
parent.” Some commenters felt that the 
note created a problem for school 
districts because a situation often arises 
where a child is living with a person 
acting as a parent, while the natural 
parents are still involved and have not 
had their rights terminated, and 
requested clarification for school 
districts in these situations. 

Discussion: States should not have to 
amend their laws relating to parents in 
order to treat “foster parents” as 
parents. Therefore, conditional language 
in this regard is necessary if State law 
prohibits a foster parent from acting as 
a parent. This change would accomplish 
the intended effect of the provision (i.e., 
acknowledging that in some instances 
foster parents may be recognized as 
“parents” under the Act) without 
adding any burden to individual States 
whose State statutory provisions 
relating to parents expressly exclude 
foster parents. 

In light of the general decision not to 
use notes in these final regulations, the 
note following this section of the NPRM 
should be removed, but the substance of 
the note on foster parents should be 
added to the text of the regulations. 
Under these regulations, the term 
“parent” is defined to include persons 
acting in the place of a parent, such as 
a grandparent or stepparent with whom 
the child lives, as well as persons who 
are legally responsible for a child’s 
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welfare, and, at the discretion of the 
State, a foster parent who meets the 
requirements in paragraph (b) of this 
section. Commenters’ concerns related 
to ensuring that the rights of natural 
parents are protected in a case in which 
a disabled child is living with a person 
acting as a parent, or providing that the 
parent retain authority even if a child is 
living with a grandparent, raise 
questions that the Department has 
traditionally held best to be left to each 
State to decide as a matter of family law. 

It is not necessary to add “legal” 
before the word “guardian” since the 
statute regarding the term “parent” at 
section 602(19)(A) merely notes that it 
includes a legal guardian. A legal 
guardian would be considered to meet 
the regulatory definition of “parent”. 
The regulatory definition of “parent” 
has always included more than just the 
term identified in the statute. An 
inclusive definition of parent benefits 
public agencies by reducing the 
instances in which the agency will have 
to bear the expense of providing and 
appointing a surrogate parent (see 
§ 300.515) and benefits children with 
disabilities by enhancing the possibility 
that a person with ongoing day-to-day 
involvement in the life of the child and 
personal concerns for the child’s 
interests and well-being will be able to 
act to advance the child’s interests 
under the Act. 

Regarding the use of the reference to 
the child’s parent, no change is needed 
since it is implicit that the rights under 
Part B are afforded to a child with a 
disability and his or her parents, as 
defined imder these reflations. 

Changes: The note fmlowing the 
definition of “parent” in the NPRM has 
been removed; and the substance of the 
note has been reflected in the above 
discussion. The definition of “Parent” 
in these final regulations has been 
amended to permit States in certain 
circumstances to use foster parents as 
parents under the Act without 
amending relevant State statutes. 

Public Agency (§ 300.22) 

Comment: Some commenters 
requested that the definition of “public 
agency” be amended to include “charter 
schools” that are created \mder State 
law and are the recipients of public 
funds, because as proposed, a public 
agency would not include any charter 
school that is not an LEA or most of the 
nation’s existing charter schools. Other 
commenters stated that, in order to 
support the provision on assistive 
technology under § 300.308, the 
definition of “public agency” must be 
amended to include other State 
agencies, since the proposed definition 

of “public agency” includes only the 
SEA, not other State agencies which 
arguably could be used to try to 
circumvent financial responsibility 
based on this omission. 

Discussion: Public charter schools 
that are not otherwise included as LEAs 
or ESAs and are not a school of an LEA 
or ESA should be added to the 
definition of “public agencies” in order 
to ensure that all public entities 
responsible for providing education to 
children with disabilities are covered. 
However, the definition of “public 
agency” should not be amended to 
address financial responsibility for 
assistive technology. If another State 
agency is responsible for providing 
education to children with disabilities, 
it is already included in the definition 
of “public agency.” Other State 
agencies, not responsible for educating 
children with disabilities, should not be 
held to the requirements imposed on 
public agencies by these regulations 
because they are not agencies with 
educational responsibilities. 

Changes: Public charter schools as 
discussed previously has been added to 
the list of examples of a “public agency” 
in §300.22. 

Qualified Personnel (§ 300.23) 

Comment: Numerous commenters 
stated that the definition of “qualified” 
should be renamed “qualified 
personnel,” updated to the highest 
standard, and should be cross- 
referenced to the exception to the 
maintenance of effort provision” in the 
regulations. Some commenters 
requested that the definition be changed 
to link the term “qualified” to the 
statutory and regulatory provisions on 
personnel standards, i.e., the SEA 
standards that are consistent with any 
State approved or recognized 
certification, licensing, registration, or 
other comparable requirements based on 
the highest requirements in the State 
applicable to the profession or 
discipline in which a person is 
providing special education or related 
services. These commenters also stated 
that the more detailed definition is 
important to ensure that, under the 
exception to maintenance of effort in 
§ 300.232, qualified lower-salaried staff 
who replace higher-salaried staff have 
met the highest requirements in the 
State consistent with § 300.136. 

Other commenters, with similar 
recommendations, requested that the 
name of the section be changed to 
“Qualified professionals and qualified 
personnel,” and that a note be added to 
explain the basis and importance of 
qualified professionals. Several 
commenters requested that the 

definition be amended to require that 
personnel providing services to limited 
English proficient students meet SEA 
requirements for bilingual specialists in 
the language of the child or student. 

Some commenters requested that the 
regulations be clarified to address 
qualifications for interpreters serving 
children who are deaf or have hearing 
impairments. 

Discussion: It is appropriate to change 
the title of this section of these final 
regulations to “qualified personnel.” 
This change is consistent with the 
importance of ensuring that all 
providers of special education and 
related services, including interpreters, 
meet State standards and Part B 
requirements. 

In order for interpreters to provide 
appropriate instruction or services to 
children with disabilities who require 
an interpreter in order to receive FAPE, 
States must ensure that these 
individuals meet appropriate State 
qualification standards. 

It is not necessary to refer to 
§ 300.136, as the definition already, 
specifies that the person must meet 
State-approved or recognized 
requirements. Section 300.232 
(exception to maintenance of effort), 
uses die term “qualified” in referring to 
the replacement of higher-salaried 
personnel by qualified lower-salaried 
personnel. 'Therefore it would be 
unnecessary and redundant to include a 
reference to that section. 

The definition of “qualified 
personnel” is sufficiently broad to 
encompass the qualifications of 
bilingual specialists, and no further 
changes are required in this definition. 

Changes: The name of this section has 
been changed to “Qualified personnel,” 
and a corresponding reference to 
“qualified personnel” has been 
included in the text of the definition. 

Related Services (§300.24) 

Comment: A number of comments 
were received relating to the general 
definition of “related services” under 
§ 300.22(a) of the NPRM, and to Note 1 
following that section of the NPRM. • 
These comments included revising 
§ 300.22(a) consistent with the 
definition in the statute, and adding 
services to the definition of related 
services; for example, assistive 
technology devices and services, school 
nursing services, travel training, and 
educational interpreter services. Some 
of these commenters stated that 
interpreter services are of utmost 
importance for deaf students to succeed 
in the educational setting and are 
essential for hearing impaired students 
to function in the mainstream. A few 
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commenters requested that “qualified 
sign language interpreting” be added, 
including the definition of the term 
from the ADA. 

One commenter stated that a note 
should be added that related services 
not only can be used to ameliorate the 
disability but also to work toward 
independence and employability. 

Several commenters recommended 
that changes be made in Note 1. Some 
of the commenters expressed concern 
about adding additional services (travel 
training, nutrition services, and 
independent living services) to an 
already lengthy list of services. Some 
commenters requested that the note be 
deleted because it is too expansive, or 
that the parenthetical phrase in the first 
paragraph be dropped because the 
listing is confusing without some 
further explanation or clarification. One 
comment stated that the menu of related 
services suggests that a disabled child 
might need all of the listed services. 
Other commenters stated that inclusion 
of terms such as dance therapy emd 
nutrition is confusing, and that further 
clarification is needed as to how they 
are “related” to the student’s access to 
special education and to making 
progress in the general curriculum. 

Some commenters requested that 
“artistic and cultmal programs” be 
deleted from the parenthetical statement 
in Note 1, stating (for example) that (1) 
these programs are areas of the 
curriculum and not related services (i.e., 
they are not necesscuy for a child to 
benefit from special education), emd (2) 
ensuring that disabled children have an 
equal opportunity to participate in the 
type of cultural activities available to all 
children is different than considering 
those programs to be a related service 
“therapy” that implies specific 
certification requirements in many 
sectors. 

A number of commenters requested 
that the statement that psychological 
testing might be done by qualified 
psychological examiners, 
psychometrists, or psychologists 
depending on State standards be deleted 
from the second paragraph of Note x. 
One comment stated that there is no 
national standard for this role, and thus 
it conflicts with evaluation 
requirements and personnel standards. 
Other commenters recommended that 
the third paragraph in Note 1 be 
amended to provide that the activities 
do not act to reduce the amount of the 
service specified by any child’s lEP as 
necessary for FAPE. 

Discussion: In light of the general 
decision not to use notes in these final 
regulations. Note 1 following this 
section of the NPRM should be 

removed, but the substance of the note 
is reflected in the following discussion. 
Ail related services may not be required 
for each individual child. As under 
prior law, the list of related services is 
not exhaustive and may include other 
developmental, corrective, or supportive 
services (such as artistic and cultural 
programs, art, music, and dance 
therapy) if they are required to assist a 
child with a disability to benefit from 
special education in order for the child 
to receive FAPE. Therefore, if it is 
determined through the Act’s evaluation 
and lEP requirements that a child with 
a disability requires a particular 
supportive service in order to receive 
FAPE, regardless of whether that service 
is included in these regulations, that 
service can be considered a related 
service under these regulations, and 
must be provided at no cost to the 
parents. 

The lEP process in §§ 300.340- 
300.350, and the evaluation 
requirements in §§ 300.530-300.536, are 
designed to ensure that each eligible 
child under Part B receives only those 
related services that are necessary to 
assist the child to benefit from special 
education, and there is nothing in these 
regulations that would require every 
disabled child to receive all related 
services identified in the regulations, as 
suggested by some commenters. 

Commenters’ suggestions that the 
second paragraph of Note 1 to this 
section of the NPRM is no longer 
needed should be addressed. The 
statement in Note 1—that 
“psychological testing might be done by 
qualified psychological examiners, 
psychometrists, or psychologists 
depending on State standards”—should 
not be retained, since States must 
establish their own qualification 
standards for persons providing special 
education and related services. 
Therefore, State standards would govern 
which individuals should administer 
these tests, consistent with Part B 
evaluation requirements. 

As stated in the discussion under 
§§ 300.5 and 300.6 of tliis analysis, 
assistive technology devices and 
services may already be considered a 
related service. Therefore, it is not 
necessary to add assistive technology 
devices and services to the list of related 
services defined in this section. Second, 
because “school health services” is 
currently defined as services provided 
by a “qualified school mu’se” or other 
qualified person, there is no reason to 
address further the issue of “school 
nurses” or school nursing services. 
Third, although interpreter services for 
children with hearing impairments are 
not specifically mentioned in the 

definition of related services, those 
services have been provided under these 
regulations since the initial regulations 
for Part B were issued in 1977. (See also 
discussion under Qualified personnel). 

Regarding commenters’ suggestions 
that related services are required not 
only to ameliorate the disability but to 
provide preparation for employment, a 
change is not needed. The Act’s 
transition services requirements are 
sufficiently broad to facilitate effective 
movement from school to post-school 
activities, and if deemed appropriate by 
the lEP team, these transition services 
could be identified as related services 
for an individual student. 

Changes: Note 1 following the 
definition of “related services” in the 
NPRM has been removed. 

Comment: A number of commenters 
requested changes in the definitions of 
specific terms defined in the definition 
of “related services,” as follows: 

Some commenters recommended that 
the definition of “audiology” be 
modified to include functions that are 
not contained in the current definition. 
Some commenters requested that the 
definition of “occupational therapy” be 
amended to add language to ensure that 
occupational therapy services are 
provided by qualified occupational 
therapists or occupational therapy 
assistants to ensure that those services 
can assist children to participate in the 
general curriculum, and achieve lEP/ 
IFSP goals. 

A number of commenters 
recommended that the final regulations 
clarify that orientation and mobility 
services may be required by children 
with other disabilities, and that the 
services may be provided by personnel 
with different qualifications other than 
those serving persons who are blind or 
visually impaired. Other commenters 
requested that (1) the term “qualified 
personnel” should be deleted because 
using this term in this definition creates 
personnel problems for rural areas and 
for many urban settings, that orientation 
and mobility personnel are not used for 
all purposes listed, and not every State 
has a classification called orientation 
and mobility specialist; and (2) the 
option of providing orientation and 
mobility services in a student’s home 
would apply to students who may not 
be home-scbooled and would violate the 
least restrictive environment 
requirements of the Act. 

Several comments were also received 
on Note 2 (relating to orientation and 
mobility services and travel training). 
Some commenters requested that travel 
training be added as a separate related 
service with its own definition. The 
definition would be based on, or 
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incorporate, the language from Note 2 
relating to travel training. Other 
commenters suggested that it would be 
more accurate to refer to this type of 
training as mobility training. 

A number of commenters requested 
that Note 2 be deleted because it was too 
expansive. Other commenters stated 
that (1) all references to travel training 
be dropped, since the term is not 
defined or even mentioned in the 
statute; (2) Note 2 expands services 
beyond the statute and will make 
orientation and mobility services 
extremely expensive and adversarial by 
requiring new personnel that are not 
available in rural areas and many mban 
areas; (3) Note 2 should not require a 
deliveraljle standard against which a 
school system might be held liable; and 
(4) travel training may be appropriate 
for other children with disabilities, but 
orientation and mobility specialists are 
not the personnel to provide these 
services. 

With respect to parent counseling and 
training, commenters recommended that 
(1) the title be changed to “Parental 
training” because the definition 
describes training, and schools cannot 
counsel parents as a related service; and 
(2) a training element be added at the 
end of the definition, to provide for 
assisting parents to acquire the 
necessary skills to help support the 
implementation of their child’s lEP or 
IFSP. Other commenters proposed a 
specific definition of parent counseling 
and training that would emphasize 
helping parents to acquire the necessary 
skills to support the implementation of 
their child’s lEP or IFSP. Another 
comm enter recommended adding a note 
that training may include training in 
sign language or other forms of 
communication. 

Several commenters requested that 
the definition of “school health 
services” at § 300.22(b)(12) of the NPRM 
be expanded to specifically include 
health care services that are not curative 
or treatment oriented, such as 
suctioning, gastronomy, tube feeding, 
blood sugar testing, catheterization, and 
administration of medication. 

A few commenters requested that the 
definition of “school health services” be 
amended to add the three-part test 
adopted by the United States Supreme 
Court in Irving Independent School 
District v. Tatro, 484 U.S. 883 (1984). In 
Tatro, the Court stated that services 
affecting both the educational and 
health needs of a child must be 
provided under IDEA if: (1) The child is 
disabled so as to require special 
education; (2) the service is necessary to 
assist a disabled child to benefit from 
special education (thus, services which 

could be provided outside the school 
day need not be provided by the school, 
regardless of how easily a school could 
provide them); and (3) a nurse or other 
qualified person who is not a physician 
can provide the service. The 
commenters believe that by stating the 
Tatro holding in the regulation, 
longstanding Department policy would 
be formalized and litigation would 
decrease. Other commenters requested 
that the regulations clarify that 
specialized school health services 
should not be improperly or 
dangerously performed by individuals 
who lack the requisite training and 
supervision. 

Discussion: The definition of 
“audiology” should not be amended 
since the changes suggested by 
commenters are more than technical 
changes, and thus would require further 
study and regulatory review. However, 
in response to suggestions of 
commenters, it is appropriate to modify 
the definition of “occupational therapy” 
to make it clear that this term 
encompasses services provided by a 
qualified occupational therapist. This 
makes the definition generally 
consistent with the other related service 
definitions. It is not necessary to 
incorporate the term “certified 
occupational therapy assistant,” because 
the option of using paraprofessionals 
and assistants to assist in the provision 
of ser\dces under these regulations is 
addressed in § 300.136(f). 

As stated by the commenters, some 
children with disabilities other than 
visual impairments need travel training 
if they are to safely and effectively move 
within and outside their school 
environment, but these students (e.g., 
children with significant cognitive 
disabilities) do not need orientation and 
mobility services as that term is defined 
in these regulations. “Orientation and 
mobility services” is a term of art that 
is expressly related to children with 
visual impairments, and includes 
services that must be provided by 
qualified personnel who are trained to 
work with those children. No further 
changes to the definition of “orientation 
and mobility services” are needed, since 
the definition as written does not 
conflict with the Act’s least restrictive 
environment requirements. 

For some children with disabilities, 
such as children with significant 
cognitive disabilities, “travel training” 
is often an integral pjul of their special 
educational program in order for them 
to receive FAPE and be prepared for 
post-school activities such as 
employment and independent living. 
Travel training is important to enable 
students to attain systematic orientation 

to and safe movement within their 
environment in school, home, at work 
and in the community. Therefore, the 
definition of “special education” shotdd 
be amended to include a provision 
relating to the teaching of travel 
training, as appropriate, to children 
with significant cognitive disabilities, 
and any other disabled children who 
require such services. The regulations 
should not substitute the term “mobility 
training,” since the legislative history 
(S. Rep. No. 105-17, p. 6; H.R. Rep. No. 
105-95, p. 86) recognizes that 
“orientation and mobility” services are 
generally recognized as for blind 
children while children with other 
disabilities may need travel training. In 
light of this regulatory change. Note 2 
following this section of the NPRM 
should be removed. 

The definition of “parent counseling 
and training” should be chcmged to 
recognize the more active role 
acknowledged for parents under the 
IDEA Amendments of 1997 as 
participants in the education of their 
children. Parents of children with 
disabilities are very important 
participants in the education process for 
their children. Helping them gain the 
skills that will enable them to help their 
children meet the goals and objectives 
of their lEP or IFSP will be a positive 
change for parents, will assist in 
furthering die education of their 
children, and will aid the schools as it 
will create opportunities to build 
reinforcing relationships between each 
child’s educational program and out-of- 
school learning. 

For these reasons, the definition of 
“parent counseling and training” should 
be changed to include helping parents 
to acquire the necessary skills that will 
allow them to support the 
implementation of their child’s lEP or 
IFSP. This chemge is in no way intended 
to diminish the services that were 
available to parents under the prior 
definition in these regulations. 

It is not necessary to modify the 
definition of “school health services” in 
the NPRM to add more specificity 
because the ciurent definition requires 
provision of health services, including 
those addressed by the comments, if 
they can be provided by a qualified 
nurse or other qualified individual who 
is not a physician, and the lEP team 
determines that any or all of the services 
are necessary for a child with a 
disability to receive FAPE. The 
commenters’ description of the holding 
in the Tatro decision is consistent with 
the Department’s longstanding 
interpretation regarding school health 
services. 
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In any case, the list of examples of 
related services in § 300.22 is not 
exhaustive, and other types of services 
not specifically mentioned may he 
required related services based on the 
needs of an individual child. The only 
type of service specifically excluded 
from “related services” cU"e medical 
services that are not for diagnostic and 
evaluation purposes. “Medical 
services,” has dways been defined by 
the regulations as services provided by 
a physician. The regulations already 
make clear that providers of school 
health services, as is the case for 
providers of special education and 
related services in general, must be 
qualified consistent with §§ 300.23 and 
300.136 of these regulations. 

Changes: Consistent with the above 
discussion, the definitions of 
“occupational therapy” at § 300.24(b)(5) 
of these final regulations and “parent 
coimseling and training” at 
§ 300.24(b)(7) of these final regulations 
have been revised; Note 2 has been 
deleted; and a reference to travel 
training has been added under § 300.26 
(Specif education). 

Comment: Numerous comments were 
received relating to “psychological 
services.” Many of these comments 
addressed the role of school 
psychologists under this part (e.g., 
stating that a psychologist should be a 
member of the evaluation team, be 
involved in lEP meetings, and conduct 
behavioral assessments). A few 
commenters recommended that “other 
mental health services” be added at the 
end of proposed § 300.22(b)(9)(v), 
stating that this would ensure that 
schools use, and families have access to, 
a variety of strategies and interventions 
that go beyond psychologiccd 
counseling. The commenters added that 
children and families have been denied 
these necessary mental health services 
because these services are not 
specifically stated. 

Some commenters expressed concern 
about the provision in the NPRM that 
designated school psychologists and 
school social workers as the personnel 
responsible for assisting in the 
development of positive behavioral 
interventions and strategies for lEP goal 
development. These commenters stated 
that, although psychologists and school 
social workers may participate in 
actions relating to student behavior, this 
function is too critical to be listed vmder 
a specific category of related services. A 
few of these commenters stated that 
specifically linking development of 
positive behavioral interventions and 
strategies could be interpreted narrowly 
and result in excluding a broad array of 
other professionals (such as school 

counselors and teachers) who may know 
the students best. A number of 
commenters favored retaining the 
provision in the NPRM. One commenter 
recommended that the regulations be 
clarified to include an explicit ban on 
the use of aversive behavior 
management strategies under this part. 

A few commenters requested that the 
definition of “recreation” in proposed 
§ 300.22(b)(10) be eliminated. One 
commenter indicated that the definition 
will overreach the intent of IDEA. 
Others stated that (1) the services listed 
would add costs to IDEA as well as 
administrative burden because those 
services would be difficult to arrange 
and schedule, and (2) participation in 
community-based recreation is a family 
responsibility. A few commenters 
requested that the definition of 
rehabilitation counseling be amended to 
add that counseling should be provided 
on the basis of individual need and not 
on a specific disability category. The 
commenters stated that because 
vocational rehabilitation was provided 
under the transition grants for students 
with significant disabilities, some 
school systems consider vocational 
rehabilitation for these students only. 

Some commenters also recommended 
that the definition of “social work 
services in schools” be broadened to 
include individual and group 
counseling and other mental health 
services. A few commenters requested 
that proposed § 300.22(b)(13)(iii) be 
revised to require that school social 
work services include working in 
partnership with parents on those 
problems in a child’s living situation 
(home, school and community) that 
affect the child’s adjustment in school. 
Other commenters requested that a new 
paragraph (vi) be added to the list of 
functions relating to working with 
classrooms of children to help students 
with disabilities develop or improve 
social skills, self esteem, and self 
confidence. (See also the comment and 
discussion under “psychological 
services” related to the role of 
psychologists and social workers in the 
development of positive behavioral 
interventions and strategies for lEP goal 
development.) 

One commenter recommended that 
the function “Provision of speech and 
language services for the habilitation or 
prevention of communication 
impairments” be deleted from proposed 
§ 300.22(b)(14)(iv), because it includes 
vague language, making the program 
more litigious and more difficult to 
administer. 

Discussion: The definition of 
“psychological services” in the NPRM is 
sufficiently broad to enable 

psychologists to be involved in the 
majority of activities described by 
commenters, and, therefore, the 
definition should not be revised to add 
other, more specific functions. 

Nor is there a need to make 
substantive changes to the definition of 
“social work services in schools.” 
Although psychologists (and school 
social workers) may be involved in 
assisting in the development of positive 
behavioral interventions, there are many 
other appropriate professionals in a 
school district who might also play a 
role in that activity. The standards for 
personnel who assist in the 
development of positive behavioral 
interventions will vary depending on 
the requirements of the State. Including 
the development of positive behavioral 
interventions in the descriptions of 
potential activities under social work 
services in schools and psychological 
services provide examples of the types 
of personnel who assist in this activity. 
These examples of personnel who may 
assist in this activity are not intended to 
imply either that school psychologists 
and social workers are automatically 
qualified to perform these duties or to 
prohibit other qualified personnel from 
serving in this role, consistent with 
State requirements. 

Regarding the comment requesting 
clarification to impose a ban on aversive 
behavior under this part, the new 
requirements in section 614(d)(3)(B)(i) 
of the Act are sufficient to address this 
concern by strengthening the ability of 
the lEP team to address the need for 
positive behavioral interventions in 
appropriate situations. Under these new 
requirements, the lEP team must 
“consider, if appropriate, including in 
the lEP of a student whose behavior 
impedes his or her learning or that of 
others, strategies, including positive 
behavioral interventions, strategies, and 
supports to address that behavior.” 
These new requirements are sufficiently 
broad to address the commenter’s 
concerns. In meeting their obligations 
under section 614(d)(3)(B)(i) of the Act, 
public agencies must ensure that 
qualified personnel are used, and may 
select from a variety of staff for this 
purpose. 

The definition of “social work 
services in schools” should not be 
expanded to include group counseling 
and other mental health services, since 
under the definition as written, social 
workers could provide these services if 
doing so would be consistent with State 
standards and the students required 
such services in order to receive FAPE. 
However, the technical change in 
§ 300.22(b)(13)(iii) should be made to 
clarify that school social workers work 
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in partnership with parents and others 
on those problems in a child’s living 
situation (home, school, and 
community) that affect the child’s 
adjustment in school. The current 
definition is sufficiently broad to enable 
school social workers to help disabled 
students work on social skills. 

Recreation should not be deleted from 
the list of related services. This is a 
statutory provision that has been 
defined in the regulations since 1977. 

The commenters’ request relating to 
“rehabilitation counseling’’ (i.e., to add 
clarification that it should be provided 
based on individual need) is generally 
the case with all related services. 
Adding a specific limitation to 
rehabilitation counseling could 
inappropriately suggest that other 
services are to be provided without 
regard to individual need. 

The definition of “speech-language 
pathology services’’ should not be 
revised. "This is a longstanding 
definition that is useful to qualified 
speech-lemguage pathologists who 
provide services to children with 
disabilities under these regulations. 

Changes: A technical change has been 
made to the definition of “social work 
services in schools.” 

Comment: A few commenters 
supported Note 3 (relating to the use of 
paraprofessionals). Some commenters 
recommended that the note be amended 
by requiring proper training and 
supervision in the areas in which 
paraprofessionals are providing 
services. 

Commenters also stated that the 
regulations must (1) ensure parents 
know which services are provided by 
paraprofessionals; (2) clarify the service 
limitations of paraprofessionals; (3) 
prohibit any independent development, 
substantive modification or unapproved 
provision of services independent of the 
supervising related services 
professional; (4) ensure that 
paraprofessionals are not used for lEP 
decision-making activities or 
development or revisions of the child’s 
interventions or lEP; and (5) ensure 
these precautions are part of the policy 
requirements of § 300.136(f). 

Other commenters requested that 
paraprofessionals who assist in 
providing speech-language pathology 
services must be supervised by a person 
who meets the highest requirements in 
the State for that discipline. 

Discussion: In light of the general 
decision not to use notes in these final 
regulations. Note 3 following this 
section should be removed. When 
paraprofessionals are used to assist in 
the provision of special education and 
related services under these regulations. 

they must be appropriately trained and 
supervised in accordance with State 
stemdards. Since concerns raised by 
commenters about the use of 
paraprofessionals and assistants are 
addressed in the analysis of comments 
under § 300.136(f) of this attachment, it 
is not necessary to make further changes 
to this section. 

Changes: Note 3 to this section of the 
NPRM has been removed. 

Comment: Several comments were 
received on Note 4 relating to the 
definition of “transportation.” Some 
commenters recommended that the note 
be revised to include accommodations 
to achieve integrated transportation, 
including providing appropriate 
training to transportation providers,' 
such as bus drivers, and including the 
use of aids. 

A few commenters stated that the 
second sentence in Note 4 implies that 
there is no limit to the adaptations that 
a school must make to bus equipment to 
afford a disabled child an opportunity to 
ride the regular bus. The commenters 
added that (1) the lEP team must retain 
the authority to determine the 
appropriate mode of transportation 
based on child’s needs and financial 
and logistical bmdens of various 
options, and (2) as with other related 
services, transportation must only be 
provided to assist a child with 
disabilities to benefit from special 
education. 

A number of commenters stated that 
transportation accommodations are an 
LRE issue and, as such, should be 
determined by each child’s lEP team. 
These commenters added that 
accommodations also should be 
addressed through section 504 and the 
ADA, and recommended that the note 
be deleted. Another commenter 
recommended the need to clarify public 
agency responsibility to provide 
necessary transportation to disabled 
children even if that transportation is 
not provided to nondisabled children. 

Other commenters also recommended 
that Note 4 be deleted. One commenter 
stated that the note goes beyond the 
statute and adds costs in an outrageous 
extension of Federal authority. Another 
commenter stated that the note could 
lead school districts to conclude that 
they had to buy specialized equipment 
(e.g., lifts) for even more of their buses 
in order to provide integrated 
transportation, a concept found 
nowhere in the Act. 

Discussion: In light of the general 
decision not to use notes in these final 
regulations. Note 4 to this section of the 
NPRM should be deleted. In response to 
concerns of commenters, each disabled 
child’s lEP team must be able to 

determine the appropriate mode of 
transportation for a child based on the 
child’s needs. That team makes all other 
decisions relating to the provision of 
special education and related services; 
and transportation is a specific statutory 
service listed in the definition of related 
services. 

It is assmned that most children with 
disabilities will receive the same 
transportation provided to nondisabled 
children, unless the lEP team 
determines otherwise. However, for 
some children v/ith disabilities, 
integrated transportation may not be 
achieved unless needed 
accommodations are provided to 
address each child’s unique needs. If the 
lEP team determines that a disabled 
child requires transportation as a related 
service in order to receive FAPE, or 
requires accommodations or 
modifications to participate in 
integrated transportation with 
nondisabled children, the child must 
receive the necessary transportation or 
accommodations at no cost to the 
parents. This is so, even if no 
transportation is provided to 
nondisabled children. 

As with other provisions in these 
regulations relating to qualified 
personnel, all personnel who provide 
required services under this part, 
including bus drivers, must be 
appropriately trained. 

Changes: Note 4 to this section of the 
NPRM has been removed, the substance 
of Note 4 is reflected in the above 
discussion, and it is further discussed in 
Appendix A of these final regulations. 

Special Education (§ 300.26) 

Comment: Some commenters 
requested that, in implementing the lEP 
for disabled students in school-funded 
placements outside of the school 
district, the cost of trips, phone calls, 
and other expenses incurred by parents 
should be covered. Some commenters 
stated that they are not reimbursed for 
official long-distance phone calls made 
regarding their child’s needs or for trips 
to attend special lEP meetings. 
According to a commenter, one district 
will pay for the cost of driving the 
student to school, but not for the cost of 
the return trip of the parents. 

Several commenters requested that 
the definition of “physical education” 
in proposed § 300.24(b)(2)(ii) be 
amended to change “adaptive” to 
“adapted,” because the term was used 
in the original regulations, and no 
rationale has been provided for 
changing it. 

Some commenters expressed support 
for the definition of “specially designed 
instruction” as written, while other 
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commenters expressed support with 
modification. Other coirunenters took 
exception to the definition, 
characterizing it as overly prescriptive. 
Other commenters recommended 
dropping the reference to methodology, 
citing case law and the legislative 
history in support of their view that 
methodology should not he included in 
this definition. 

A few commenters stated that the 
definition of “vocational education” in 
proposed § 300.24(a)(3) was not 
complete, and requested that it be 
amended to comply with the definition 
in the Carl D. Perkins Vocational and 
Applied Technology Education Act. 
Other commenters objected to including 
“vocational education” within the 
definition of “special education,” 
asserting that there is no statutory 
authority to do so. Other commenters 
recommended that some minor 
modifications be made to the current 
definition. 

A few commenters requested that the 
regulations clarify the difference 
between accommodations that do not 
change the content of the curriculum 
and modifications that do change it. 
Other commenters requested that access 
to the general curriculum be to the 
maximum extent appropriate for the 
child. A few commenters recommended 
adding clarifying language to 
accommodate the distinction between 
providing disabled students with a 
meaningful opportunity to meet the 
standards and actually meeting the 
standards, and stated that the Act 
recognizes this distinction by 
referencing involvement and progress in 
the general curriculum. 

Some commenters supported the note 
to proposed § 300.24 (that a related 
services provider may be a provider of 
specially designed instruction if State 
law permits). Other commenters stated 
that the note should be deleted to 
eliminate the possibility that 
individuals may interpret it to mean 
that the term “child with a disability,” 
as defined under proposed § 300.7, 
might include children who need only 
a related service. 

Discussion: It is not necessary to 
revise the definition of “at no cost” 
under paragraph (b)(1) of this section, 
since that definition already addresses 
the comment relating to the cost of trips, 
phone calls, and other expenses 
incurred by parents of disabled children 
when those children are placed outside 
the school district by a public agency. 
If the school district places the child, 
and the lEP team determines that the 
costs of phone calls and trips are 
relevant to the student’s receipt of 
FAPE, the public agency placing the 

child would be expected to pay for such 
expenses. 

Paragraph (b)(2) concerning “physical 
education” should be amended to 
substitute the word “adapted” for the 
word “adaptive,” since this is the term 
that was in the original regulations. 

With regard to the definition of 
“specially designed instruction,” some 
changes should be made. The committee 
reports to Pub. L. 105-17 make clear 
that specific day-to-day adjustments in 
instructional methods and approaches 
are not normally the sort of change that 
would require action by an lEP team. 
Requiring an lEP to include such a level 
of detail would be overly-prescriptive, 
impose considerable unnecessary 
administrative bmden, and quite 
possibly be seen as encouraging 
disputes and litigation about rather 
small and unimportant changes in 
instruction. There is, however, a 
reasonable distinction to be drawn 
between a mode of instruction, such as 
cued speech, which would be the basis 
for the goals, objectives, and other 
elements of an individual student’s lEP 
and should be reflected in that student’s 
lEP, and a day-to-day teaching 
approach, i.e., a lesson plan, which 
would not be intended to be included in 
a student’s lEP. 

Case law recognizes that instructional 
methodology can be an important 
consideration in the context of what 
constitutes an appropriate education for 
a child with a disability. At the same 
time, these courts have indicated that 
they will not substitute a parentally- 
preferred methodology for sound 
educational programs developed by 
school personnel in accordance with the 
procedural requirements of the IDEA to 
meet the educational needs of an 
individual child with a disability. 

In light of the legislative history and 
case law, it is clear that in developing 
an individualized education there are 
circumstances in which the particular 
teaching methodology that will be used 
is an integral part of what is 
“individualized” about a student’s 
education and, in those circumstances 
will need to be discussed at the lEP 
meeting and incorporated into the 
student’s lEP. For example, for a child 
with a learning disability who has not 
learned to read using traditional 
instructional methods, an appropriate 
education may require some other 
instructional strategy. 

Other students’ lEPs may not need to 
address the instructional method to be 
used because specificity about 
methodology is not necessary to enable 
those students to receive an appropriate 
education. There is nothing in the 
definition of “specially designed 

instruction” that would require 
instructional methodology to be 
addressed in the lEPs of students who 
do not need a particular instructional 
methodology in order to receive 
educational benefit. In all cases, 
whether methodology would be 
addressed in an lEP would be an lEP 
team decision. 

Other changes to the definition of 
“specially designed instruction” are not 
needed. 'The distinction between 
accommodations that change the general 
curriculum and those that do not, as one 
commenter requests, would be difficult 
to make because of the individualized 
nature of these determinations. 
Regardless of the reasons for the 
accommodation or modification, it must 
be provided if necessary to address the 
special educational needs of an 
individual student. 

The words “maximum extent 
appropriate” should not follow the 
reference to participation in the general 
curriculum, because such a qualification 
would conflict with the Act’s lEP 
requirements and the unequivocal 
emphasis on involvement and progress 
of students with disabilities in the 
general cmriculinn, regardless of the 
nature or significance of the disability. 

The term “vocational education” in 
paragraph (b)(5) should not be amended 
to conform to the definition in the 0^1 
D. Perkins Vocational and Applied 
Technology Education Act. The 
definition of “vocational education” in 
the proposed regulations should be 
retained in these final regulations since 
it reflects the definition of that term 
contained in the original regulations for 
this program published in 1977. While 
the regulatory definition includes all of 
the activities in the Perkins Act 
definition, the substitution of the 
definition from the Perkins Act would 
be too limiting since that definition 
would not encompass those activities 
included in the current definition. The 
inclusion of “vocational education” in 
the definition of “special education” is 
needed to ensure that students with 
disabilities receive appropriate, 
individually-designed vocational 
educational services to facilitate 
transition from school to post-school 
activities. 

In light of the general decision not to 
use notes in these final regulations, the 
note following this section of the NPRM 
should be removed. The removal of this 
note, however, should not be construed 
as altering eligibility requirements 
under these regulations—namely (1) a 
child is an eligible child with a 
disability under Part B if the child has 
a covered impairment and requires 
special education by reason of the 
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impairment; and (2) a child with a 
disability can receive a related service 
only if that service is required to assist 
the child to benefit from special 
education. However, consistent with 
§ 300.26(a)(2), any related service that is 
considered special education rather 
than a related service under State 
standards may be considered as special 
education. A provision has been added 
under the definition of “child with a 
disability” to reflect this concept. 

Changes: Paragraph (a)(2) has been 
amended to add travel training to the 
elements contained in the definition of 
“special education,” and a separate 
definition of travel training has been 
added to paragraph (b)(4) as discussed 
in this attachment under § 300.24. 
Paragraph (b)(2) concerning physical 
education has been revised to substitute 
the word “adapted” for the word 
“adaptive.” Paragraph (h)(3) has been 
revised to make clear that adaptations to 
instruction, in the form of specially 
designed instruction, are made as 
appropriate to the needs of the child. 
The note following this section of the 
NPRM has been removed, and the 
substance of the note is reflected in the 
above discussion. 

Supplementary Aids and Services 
(§300.28) 

Comment: A few commenters 
supported the definition of 
“supplementary aids and services,” as 
written. Some commenters requested 
that the regulations define the term 
“educationally related setting,” and that 
examples of supplementary aids and 
services be included. Another 
commenter recommended that the 
definition be amended to state that 
related services could be considered 
supplementary aids and services. Other 
commenters recommended that assistive 
technology be considered in the same 
context as supplementary aids and 
services. 

Discussion: It is not necessary to 
define the terms used in this definition. 
As stated in the analysis of comments 
relating to §§ 300.5 and 300.6 (assistive 
technology devices and services), 
assistive technology devices emd 
services are already recognized as 
supplementary aids and services. Under 
IDEA, aids, supports and services would 
be considered during the lEP meeting 
and if determined appropriate by the 
lEP team would be integrated under the 
appropriate components of the lEP. 
Further, with respect to the language 
about “related services,” a change is not 
needed. If a disabled child requires a 
related service in the regular classroom, 
that related service must be provided, 
and there is no reason to identify that 

service as a supplementary aid or 
service. 

Changes: None. 

Transition Services (§300.29) 

Comment: Many commenters 
supported the transition services 
definition in these regulations, but 
recommended that the definition be 
amended to include, in paragraph 
(l)(c)(vi), self-advocacy, career 
planning, and career guidance. This 
comment also emphasized the need for 
coordination between this provision and 
the Perkins Act to ensure that students 
with disabilities in middle schools will 
be able to access vocational education 
funds. 

One commenter recommended that 
the definition of “transition services” 
either be narrowed to post-school 
transition or that other transitions, such 
as transition from Part C to Part B, be 
defined elsewhere in these regulations. 

Discussion; The Act’s “transition 
services” definition should be retained 
as written. In light of the general 
decision not to use notes in these final 
regulations, the note following this 
section of the NPRM should be 
removed. It is important to clarify that 
transition services for students with 
disabilities may be special education if 
they are provided as specially designed 
instruction, or related services, if they 
are required to assist a student with a 
disability to benefit from special 
education, and that the list of activities 
in the definition is not intended to be 
exhaustive. 

Additional examples of transition 
services are not needed because the 
current definition is sufficiently broad 
to encompass these activities. Nor is it 
necessary to amend the definition to 
reference the Perkins Act, since, under 
current law, students with disabilities, 
including those in middle schools, can 
participate in these Federally-funded 
programs, and must be provided 
necessary accommodations to ensure 
their meaningful participation. 

Further, the definition of “transition 
services” should not be narrowed or 
expanded to include other transitions, 
because to do so could be inconsistent 
with congressional intent that public 
agencies provide students with 
disabilities the types of needed services 
to facilitate transition from school to 
post-school activities. 

Changes: The note following this 
section of the NPRM has been removed, 
and the substance of the note has been 
added as a new paragraph (b). 

Subpart B 

Condition of Assistance (§ 300.110) 

Comment: A few commenters stated 
that the proposed regulations at 
§§ 300.110-300 113, as written, would 
not ensure that States meet the 
requirements of section 612(a) and (c) of 
the Act. 

Discussion: It is appropriate to amend 
§ 300.110 to more explicitly state what 
is required for compliance with these 
provisions. 

Changes: Section 300.110 has been 
amended, as noted in the above 
discussion. 

Free Appropriate Public Education 
(§300.121) 

(For a brief overview of the changes made 
regarding the discipline sections of these 
regulations, please refer to the preamble.) 

Comment: A few commenters asked 
that the regulations be amended to 
adopt a “no cessation of services” 
policy, under which students with 
disabilities would be entitled to receive 
FAPE even during periods of less than 
ten days of suspension in a given school 
year. Some of these commenters stated 
that there is no basis to assume that 
Congress did not mean what is 
explicitly stated in section 612(a)(1)(A) 
of the Act—that all children are entitled 
to FAPE, including children who have 
been suspended or expelled from 
school. 

A few commenters expressed support 
for the proposed language which defines 
the term “children with disabilities who 
have been suspended or expelled ft-om 
school” as meaning children with 
disabilities who have been removed 
from their current educational 
placement for more than 10 school days 
in a given school year, but.asked that 
the regulations clarify that the 10 school 
days are cumulative, not consecutive. 

Several commenters recommended 
deleting the phrase “in a given school 
year,” stating that the statute allows 
school personnel to suspend a disabled 
child for not more than ten consecutive 
school days without the provision of 
educational services, and that there is 
no statutory basis for defining 10 school 
days to be within a given year. A 
number of commenters supported the 
proposed “11th day” rule (i.e., that the 
right to FAPE for disabled children who 
have been suspended or expelled begins 
on the eleventh school day in a school 
year that they are removed from their 
current educational placement). Other 
commenters recommended deleting 
proposed § 300.121(c)(2). Some of these 
commenters stated that they agreed with 
the Supreme Court decision in Honig 
versus Doe and with the Department’s 
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long-standing interpretation of the Act— 
that a pattern of suspensions would 
constitute a change in placement, but 
objected to the regulations defining 
when the “11th day” occms. 

One commenter asked whether the 
provisions of proposed § 300.121(c) 
would apply if a child’s disability is not 
related to the behavior in question. 
Some commenters were concerned that 
the standard from § 300.522 would be 
unwieldy for short-term suspensions or 
should be modified to permit different 
services for children suspended or 
expelled for behavior determined not to 
be a manifestation of their disability. 
Another commenter recommended 
strengthening the lemguage of § 300.121 
to ensure that the SEA is responsible for 
ensuring the provision of FAPE for 
children who are suspended or 
expelled. 

Discussion: Section 612(a)(1)(A) of the 
Act now makes explicit that FAPE must 
be available to children with disabilities 
who are suspended or expelled, in light 
of the adverse impact a cessation of 
educational services can have on a child 
with disabilities ability to achieve in 
school and to become a self-supporting 
adult who is contributing to our society. 
The Act, however, should not be read to 
always require the provision of services 
when a child is removed from school for 
just a few days. School officials need 
some reasonable degree of flexibility 
when dealing with children with 
disabilities who violate school conduct 
rules, and interrupting a child’s 
participation in education for up to 10 
school days over the coiurse of a school 
year, when necessary and appropriate to 
the circumstances, does not impose an 
unreasonable limitation on a child with 
disabilities right to FAPE. 

On the other hand, at some point 
repeated exclusions of a child with 
disabilities from the educational process 
will have a deleterious effect on the 
child’s ability to succeed in school and 
to become a contributing member of 
society. The law ensures that even 
children with disabilities who are 
engaged in what objectively can be 
identified as dangerous acts, such as 
carrying a weapon to school, must 
receive appropriate services. (See 
sections 615(k)(l)(A)(ii) and 615(k)(2)). 

Therefore, it is reasonable that 
children with disabilities who have 
been repeatedly suspended for more 
minor violations of school codes not 
suffer greater consequences from 
exclusions from school than children 
who have committed the most 
significant offenses. For these reasons, 
once a child with a disability has been 
removed from school for more than 10 
school days in a school year, it is 

reasonable for appropriate school 
personnel (if the child is to be removed 
for 10 school days or less, or the child’s 
lEP team, if the child is to be suspended 
or expelled for behavior that is not a 
manifestation of the child’s disability) to 
make informed educational decisions 
about whether and the extent to which 
services are needed to enable the child 
to make appropriate educational 
progress in the general cmriculum and 
toward the goals of the child’s lEP. 

The change of placement rules 
referred to in the Supreme Court’s 
decision in Honig v. Doe, which is based 
on the Department’s long-standing 
interpretation of what is now section 
615(j) of the Act, are addressed in the 
discussion of comments received imder 
§ 300.520 in this attachment, and 
changes are made in these final 
regulations as a result of those 
comments. However, determining 
whether a change of placement has 
occurred does not answer the question 
of at what point exclusion from 
educational services constitutes a denial 
of FAPE imder section 612(a)(1)(A) of 
the Act. 

With regard to the standard for 
services that must be provided to 
children with disabilities who have 
been suspended or expelled from 
school, the statute at section 615(k)(3) 
specifically addresses only the services 
to be provided to children who have 
been placed in interim alternative 
educational settings under sections 
615(k)(l)(A)(ii) and 615(k)(2) 
(§§ 300.520(a)(2) and 300.521), which 
contemplate situations in which 
children are removed for up to 45 days, 
without regard to whether the behavior 
is or is not a manifestation of the child’s 
disabilities. 

In light of the comments received, the 
regulation would be revised to recognize 
that the extent to which services would 
need to be provided and the amount of 
service that would be necessary to 
enable a child with a disability to meet 
the same general standard of 
appropriately progressing in the general 
curriculum and advancing toward 
achieving the goals on the child’s EEP 
may be different if the child is going to 
be out of his or her regular placement 
for a short period of time. For example, 
a one or two day removal of a child who 
is performing at grade level may not 
need the same kind and amount of 
service to meet this standard as a child 
who is out of his or her regular 
placement for 45 days under 
§ 300.520(a)(2) or § 300.521. Similarly, if 
the child is suspended or expelled for 
behavior that is not a manifestation of 
his or her disability, it may not make 
sense to provide services in the same 

way as when the child is in an interim 
alternative educational setting. 

As part of its general supervision 
responsibility under § 300.600, each 
SEA must ensure compliance with all 
Part B requirements, including the 
requirements of § 300.121(d) regarding 
FAPE for children who are removed 
from their current educational 
placement for more than ten school days 
in a given school year. 

Changes: The regulation has been 
revised to provide that when a child 
with a disability who has been removed 
from his or her current educational 
placement for more than 10 school days 
in a school year is subjected to a 
subsequent removal for not more than 
10 school days at a time and when a 
child with a disability is suspended or 
expelled for behavior that is not a 
manifestation of the child’s disability, 
the public agency must provide services 
to the extent necessary to enable the 
child to appropriately progress in the 
general curriculum and appropriately 
advance toward achieving the goals in 
the child’s lEP. 

In the case of a child who is removed 
pursuant to § 300.520(a)(1) for 10 school 
days or less at a time, this determination 
is made by school personnel, in 
consultation with the child’s special 
education teacher. In the case of a child 
whose removal constitutes a change of 
placement for behavior that is not a 
manifestation of the child’s disability 
pursuant to § 300.524, this 
determination is made by the child’s lEP 
team. 

The regulation has also been revised 
to clarify that if a child is removed by 
school personnel for a weapon or drug 
offense imder § 300.520(a)(2) or by a 
hearing officer based on a determination 
of substantial likelihood of injiuy under 
§ 300.521, the public agency provides 
services as specified in § 300.522. 

Comment: Some commenters 
expressed support for Note 1 (which 
clarifies the responsibility of public 
agencies to make FAPE available to 
children with disabilities beginning no 
later than their third birthday) and 
recommended that the substance of the 
note be incorporated into the text of the 
regulations. A few commenters 
suggested revising Note 1 to clarify that 
children with disabilities whose third 
birthday occurs during the summer are 
not entitled to receive special education 
and related sendees until school starts 
for the fall term. 

Discussion: The responsibility of 
public agencies to make FAPE available 
to children with disabilities beginning 
no later than their third birthday means 
that an lEP (or an IFSP consistent with 
§ 300.342) has been developed and is 
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being implemented for the child by that 
date, with the lEP specifying the special 
education and related services that are 
needed in order to ensure that the child 
receives FAPE, including any extended 
school year services, if appropriate. 
(Section 612(a)(9) of the Act). If a child 
with a disability is determined eligible 
to receive Part B services, the public 
agency must convene a meeting and 
develop an lEP by the child’s third 
birthday, and must in developing the 
lEP determine when services will be 
initiated. For 2-year olds served under 
Part C, the public agency must meet 
with the Part C lead agency and the 
family to discuss the child’s transition 
to Part B services at least 90 days (and, 
at the discretion of the parties, up to 6 
months) before the child turns 3. (See 
section 637 (a)(8)) of the Act). In order 
to ensure a smooth transition for 
children served xmder Part C who turn 
3 during the sununer months, a lead 
agency under Part C may use Part C 
funds to provide FAPE to children from 
their third birthday to the beginning of 
the following school year. (See section 
638 of the Act). 

Children with disabilities who have 
their third birthday during the smiuner 
months are not automatic^ly entitled to 
receive special education and related 
services during the summer, and the 
public agency must provide such 
services during the summer only if the 
lEP team determines that the child 
needs extended school year services at 
that time in order to receive FAPE. The 
substance of Note 1 should be 
incorporated into the text of the 
regulation, because it sets forth long¬ 
standing requirements that are based on 
the statute (see analysis of “General 
Comments’’ relating to the use of notes 
under this part). 

Changes: The substance of Note 1 has 
been added to the text of the 
regulations, and the note has been 
deleted. 

Comment: Some commenters 
expressed support for Note 2 (regarding 
the determination of eligibility for 
children advancing from grade to grade), 
and reconunended that the substance of 
the note be incorporated into the text of 
the regulations. A few of the 
commenters suggested deleting the 
second sentence of Note 2 (relating to 
the EEP team) before making the note a 
regulation. Other conunenters 
recommended that Note 2 be deleted, as 
it confuses the lEP team with the team 
that determines eligibility. 

Discussion: The revised lEP 
requirements at § 300.347 require public 
agencies to provide special education 
and related services to enable students 
with disabilities to progress in the 

general curriculum, thus making clear 
that a child is not ineligible to receive 
special education and related services 
just because the child is, with the 
support of those individually designed 
services, progressing in the general 
curriculum from grade-to-grade. The 
group determining the eligibility of a 
child who has a disability and who is 
progressing from grade-to-grade must 
make an individualized determination 
as to whether, notwithstanding the 
child’s progress from grade-to-grade, he 
or she needs special education and 
related services. The substance of Note 
2, as revised, slmuld be incorporated 
into the text of the regulation, because 
it sets forth long-standing requirements 
that are based on the statute (see 
analysis of “General Comments” 
relating to the use of notes under this 
part). 

Changes: Section 300.121 has been 
revised to incorporate the substance of 
Note 2, and the note deleted. 

Comment: None. 
Discussion: To ensmre that children 

with disabilities have available FAPE, 
consistent with the requirements of this 
part, it is important for the Department 
to be able to verify that each State’s 
policies are consistent with their 
responsibilities regarding important 
aspects of their obligation to make FAPE 
available. Therefore, § 300.121(b) should 
be revised to provide that each State’s 
policy regarding the right to FAPE of all 
children with disabilities must be 
consistent with the requirements of 
§§ 300.300-300.313. 

Changes: Section 300.121(b) has been 
revised to provide that the States’ 
policies concerning the provision of 
FAPE must be consistent with the 
requirements of §§ 300.300-300.313. 

Exception to FAPE for Certain Ages 
(§300.122) 

Comment: Some commenters 
expressed support for § 300.122(a)(2), 
which sets forth an exception to the 
FAPE requirement for certain youth 
who are incarcerated in adult 
correctional facilities, and Note 2 which 
includes clarifying language from the 
House Conunittee Report. A few 
commenters wanted the regulation to 
clarify the responsibility of a State 
where reasonable efforts to obtain prior 
records from the last reported 
educational placement have been made, 
but no records are available. The 
commenter also requested adding a note 
to clmify that, even if State law does not 
require the provision of FAPE to 
students with disabilities, ages 18 
through 21, who, in the last educational 
placement prior to their incarceration in 
an adult correctional facility were not 

identified as a child with a disability 
and did not have an lEP under Part B 
of the Act, the State may choose to serve 
some individuals who fit within that 
exception and include those individuals 
within its Part B child count. 

Discussion: Before determining that 
an individual is not eligible under this 
part to receive Part B services, the State 
must make reasonable efforts to obtain 
and review whatever information is 
needed to determine that the 
incarcerated individual had not been 
identifred as a child with a disability 
and did not have an lEP in his or her 
last educational placement prior to 
incarceration in an adult correctional 
facility. The steps a State takes to obtain 
such information may include a review 
of records, and interviewing the 
incarcerated individual and his or her 
parents. 

A State may include in its Part B child 
count an eligible incarcerated student 
with a disability to whom it provides 
FAPE, even if the State is permitted 
under § 300.122(a)(2) and State law to 
exclude that individual from eligibility. 
It is not necessary to provide additional 
clarification regarding these issues in 
the regulations. 

Proposed Note 2 quoted from the 
House Committee Report on Pub. L. 
105-17 which, with respect to 
paragraph (a)(2) of this section (relating 
to certain students with disabilities in 
adult prisons), stated that: 

The bill provides that a State may also opt 
not to serve individuals who, in the 
educational placement prior to their 
incarceration in adult correctional facilities, 
were not actually identified as a child with 
a disability under section 602(3) or did not 
have an lEP under Part B of the Act. The 
Committee means to* * *make clear that 
services need not be provided to all children 
who were at one time determined to be 
eligible under Part B of the Act. The 
Committee does not intend to permit the 
exclusion from services under part B of 
children who had been identified as children 
with disabilities and had received services 
under an lEP, but who had left school prior 
to their incarceration. In other words, if a 
child had an lEP in his or her last 
educational placement, the child has an lEP 
for purposes of this provision. The 
Committee added language to make clear that 
children with disabilities aged 18 through 21, 
who did not have an lEP in their last 
educational setting but who had actually 
been identified should not be excluded from 
services. (H. R. Rep. No. 105—95, p. 91 (1997)) 

The concepts in this note are 
important in the implementation of this 
program. Appropriate substantive 
portions of tlae note should be clarified 
and included in the regulations. 
Consistent with the decision to not 
include notes in these final regulations, 
the note should be removed. 
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Changes: Section 300.122(a)(2) has 
been revised by adding appropriate 
substantive portions of Note 2 to the text 
of the regulation, to specify situations in 
which the exception to FAPE for 
students with disabilities in adult 
prisons does not apply. 

Comment: Some commenters 
expressed support for § 300.122(a)(3) 
(which provides that the obligation to 
make FAPE available does not apply to 
students with disabilities who have 
graduated from high school with a 
regular high school diploma), and Note 
1 (which clarifies that graduation with 
a regular high school diploma is a 
change of placement requiring notice 
and reevaluation), and recommended 
that the substance of the note be 
included in the text of the regulation. 
Other commenters requested that 
§ 300.122(a)(3) and Note 1 be deleted 
because there is no statutory basis for 
these regulatory interpretations. Several 
commenters stated that, in most States, 
graduation is dependent on a student’s 
having met specific standards (State, 
local, or both). 

A few conunenters stated that some 
States have developed procedures for 
disabled students to graduate with a 
diploma based on the lEP, and 
recommended that the term “regular” be 
deleted from § 300.122(a)(3). OAer 
commenters recommended deleting the 
language about graduating with a 
regulEU* high school diploma, and added 
that many States have, with public 
input, established multiple graduation 
diplomas and certificates. Other 
commenters recommended deleting the 
provision, and added that some States 
are shifting from diplomas to certificates 
of mastery based on what students 
know. A few commenters stated that 
receipt of a diploma or age 21 is the 
only reason for termination of 
eligibility, and, therefore, the 
requirement is redundant and should be 
deleted. 

Many commenters reconunended 
deleting Note 1, stating that graduation 
is not a change of placement, and that 
reevaluation is not necessary and 
should not be required. These 
commenters stated the basis for their 
recommendation by adding that; (1) 
With the addition of the new lEP 
requirements such as benchmarks, 
reporting to parents, and examination of 
transition needs at age 14, the 
reevaluation requirement becomes 
redundant; (2) if the parents and student 
are provided notice of the impending 
graduation and the lEP team concurs, 
the additional step of reviewing current 
data and determining the natiue and 
scope of a reevaluation is unnecessary 
and will consume staff time and 

resources; and (3) if parents believe 
their child should not graduate, they 
have procedural avenues available to 
contest the graduation. 

A few commenters stated that 
§ 300.122(a)(3) should not be interpreted 
as prohibiting a State from using Part B 
funds to serve students aged 18 through 
21 who have attained a regular diploma 
but who are still in the State-mandated 
age range. 

Discussion: Because the rights 
afforded children with disabilities 
imder IDEA are important, the 
termination of a child’s eligibility xmder 
Part B is equally important. When 
public agencies make the determination 
as to whether the Part B eligibility of a 
student with a disability shovdd be 
terminated because the student has met 
the requirements for a regular high 
school diploma or that the student’s 
eligibility should continue until he or 
she is no longer within the State- 
mandated age of eligibility, it is 
important to ensure that the student’s 
rights under the Act are not denied. 

As the comment notes, a number of 
the new lEP requirements focus 
increased attention on how children 
with disabilities can achieve to the same 
level as nondisabled children. In 
implementing these new requirements, 
it is important that the parents, 
participating in decisions made in 
developing their child’s lEP—including 
decisions about their child’s educational 
program (e.g., the types of courses the 
child will t^e) and the child’s 
participation in State and district-wide 
high stakes assessments—^understand 
the implications of those decisions for 
their child’s future eligibility for 
graduation wdth a regular diploma. 

The commenters persuasively point 
out that, there is a less burdensome way 
to protect the interests of students with 
disabilities under the Act whose 
eligibility for services is ending because 
of graduation with a regular diploma or 
because they are no longer age eligible. 
If an eligibility change is the result of 
the student’s aging out or receipt of a 
regular high school diploma, the 
statutory requirement for reevaluation 
before a change in a student’s eligibility 
under section 614(c)(5) should not be 
read to apply. 

Graduation with a regular high school 
diploma ends a student’s eligibility for 
Part B services, and is, therefore, a 
change in placement requiring notice 
under § 300.503 a reasonable time 
before the public agency proposes to 
graduate the student. The new 
requirements for transition planning 
and for reporting to parents regarding 
the progress of their child, together with 
the notice to them regarding proposed 

graduation, are sufficient to ensvue that 
parents are appropriately informed to 
protect the rights of their child. The 
parents would have the option, as with 
any public agency proposal to change 
the educational program or placement of 
a child with a disability, to seek to 
resolve a disagreement with the 
proposal to graduate the student 
through all appropriate means, 
including mediation and due process 
hearing proceedings. 

Exiting or graduating a student with a 
disability with a credential that is 
different from the diploma granted to 
students who do not have disabilities 
does not end an individual’s eligibility 
for Part B services, and is not a change 
in placement requiring notice under 
§ 300.503. The second paragraph of 
proposed Note 1 clarified that if a high 
school aweirds a student with a 
disability a certificate of attendance or 
other certificate of graduation instead of 
a regular high school diploma, the 
student would still be entitled to FAPE 
until the student reaches the age at 
which eligibility ceases under the age 
requirements within the State or has 
earned a regular high school diploma. 
This clarification is consistent with the 
statute and final regulations. However, 
consistent with the decision to not 
include notes in the final regulations, 
the note should be deleted. 

An SEA or LEA may elect to use Part 
B funds for services for a student with 
a disability who has graduated with a 
regular high school diploma but who is 
still within the State-mandated age 
range for Part B eligibility, but may not 
include the student in its Part B child 
count. For children aged 19 through 21, 
eligibility for services is a matter of 
State discretion. 

Changes: Section 300.122(a)(3) has 
been revised to make clear that 
graduation from high school with a 
regular diploma is a change in 
placement requiring notice in 
accordance with § 300.503. Section 
300.534(c), also has been revised to 
clarify that a reevaluation is not 
required before the termination of a 
student’s Part B eligibility due to 
graduation with a regular high school 
diploma, or ceasing to be age-eligible 
imder State law. Note 1 has been 
removed. 

Child Find (§ 300.125) 

Comment: A few commenters 
expressed support for the statutory 
provision reflected in § 300.125(c), 
which states that nothing in the Act 
requires that children be classified by 
their disability. Some commenters 
believed that § 300.125(c) is inconsistent 
with § 300.125(b)(3), which requires a 
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description of the policies and 
procedures that the State will use to 
obtain the number of children by 
disability category, and § 300.751, 
which requires the reporting of data by 
disability category. 

Some commenters recommended that 
Note 2 (which states that the services 
and placement needed by each child 
with a disability must be based upon the 
child’s unique needs and may not be 
determined or limited based upon a 
category of disability) be incorporated 
into the regulations. Other commenters 
recommended deleting the phrase “and 
may not be determined or limited based 
upon a category of disability,” so as not 
to conflict with § 300.346(a)(2)(iii) 
(consideration of special factors relating 
to children who are blind or visually 
impaired). Other commenters stated that 
Note 2 should be deleted because it 
deals with services and placements, 
rather than child find. 

A few commenters requested that the 
regulations clarify the child find 
requirements for children birth through 
age 3, because the requirements under 
Parts B and C are different, and it is not 
clear which must be followed. One 
commenter recommended that Note 3 
(which describes the link between child 
find under Parts B and C) be 
incorporated into the regulations 
because it promotes interagency 
coordination. Other commenters stated 
that Note 3 is unnecessary and should 
be deleted because the text of § 300.125 
sufficiently covers the statutory 
requirement. 

Some commenters expressed support 
for Note 4 (relating to highly mobile 
children, such as &e homeless and 
migrant children). A few commenters 
requested more guidance related to a 
State’s obligation to migrant children. 
Other commenters stated that States are 
already doing their best to find these 
children, but added that it is (1) 
virtually impossible to meet fully an 
obligation to ensure that all of these 
children are found, and (2) extremely 
difficult to obtain accurate data on these 
populations. 

Discussion: Section 300.125(c), which 
clarifies that the Act does not require 
public agencies to label children by 
disability, is not inconsistent with the 
data reporting requirements in 
§§ 300.125(b)(3) and 300.751. The 
statement in Note 2—that the services 
and placement needed by each child 
with a disability may not be determined 
or limited based upon a category of 
disability—is crucial in implementing 
both the child find and FAPE 
requirements. Thus, the substance of the 
note has been included in this 
discussion, and has been incorporated 

in the text of the regulations at 
§ 300.300(a)(3)(ii). Specifying that 
services and placement not be 
determined or limited based on category 
of disability is not incompatible with 
the special considerations related to 
chilcfren who are blind and visually 
impaired. 

It is clear, without the need for further 
clarification in the regulations, that the 
child find and evaluation procedures 
under Part C must be followed when the 
purpose is to locate, identify and 
evaluate infants and toddlers with 
disabilities who may be eligible for early 
intervention services under that Part, 
and that the child find and evaluation 
procedures under Part B must be 
followed when the purpose is to locate, 
identify and evaluate children with 
disabilities who may be eligible for 
special education and related services 
under that part. 

Note 3 provided needed clarification 
of long-standing statutory requirements, 
under Parts B and C regarding the 
respective responsibilities of the SEA 
and Part C lead agency for child find 
activities. In States in which the SEA 
and Part C lead agency are different, 
each agency remains responsible for 
ensming that the child find 
responsibilities under its program are 
met, even if the agencies, through cm 
interagency agreement, delegate to one 
agency the primary role in child find for 
the birth through two population. When 
different, the SEA and Part C lead 
agency are encouraged to cooperate to 
avoid duplication and ensme 
comprehensive child find efforts for the 
birth through two population. The 
substance of the note should be 
incorporated into the text of the 
regulation. 

Although it is difficult to locate, 
identify, and evaluate highly mobile 
children with disabilities, it is 
important to stress that the States’ child 
find responsibilities under § 300.125 
apply equally to such childrpn and that 
the substance of Note 4 should be added 
to the text of § 300.125(a). 

Changes: The substance of Notes 1,3, 
and 4 has been added to the text of the 
§ 300.125; the substance of Note 2 has 
been added to the text of 
§ 300.300(a)(3)(ii); and the four notes 
have been deleted. 

Procedures for Evaluation and 
Determination of Eligibility (§ 300.126) 

Comment: A few commenters 
requested that the regulation specify 
best practices for evaluation and the 
determination of eligibility. 

Discussion: The use of best practices 
in all educational programs and 
activities in order to help ensure diat all 

children, including children with 
disabilities, are prepared to meet high 
standards is, of course, strongly 
encouraged, and the Department funds 
many programs to identify and 
disseminate best practices. Section 
300.126, however, addresses the 
eligibility requirements relating to 
evaluation and the determination of 
eligibility that States must meet, rather 
than best practices. 

Changes: None. 

Confidentiality of Personally 
Identifiable Information (§300.127) 

Comment: None. 
Discussion: In the NPRM, § 300.127 

included a note that contained a 
reference to the Family Education 
Rights and Privacy Act (FERPA) in 34 
CFR Part 99. There is a clear 
relationship between the confidentiality 
requirements in IDEA and those in 
FERPA. The regulations in §§ 300.560— 
300.577 are drawn directly fi-om the 
FERPA regulations. 

Changes: Consistent with the decision 
to eliminate notes from the final 
regulations, the note following this 
section has been removed. 

Comment: A few commenters 
requested that “State-approved private 
schools and facilities” be added to the 
list of placement options included in 
the continuum, as set forth in the note 
following §300.130. 

A few commenters were concerned 
that the proposed regulations did not 
include the State eligibility requirement, 
set forth in the prior regulations at 
§ 300.132(b), that each State include in 
its State plan the number of children 
within each disability category who are 
participating in regular education 
programs, emd the number of children 
with disabilities who are in separate 
classes or separate school facilities or 
otherwise removed firom the regular 
education environment. 

A few commenters stated that the note 
and § 300.551 should be deleted; they 
assert that there is no requirement in the 
statute for a continuum, and tha^-ffie 
note and the regulation are inconsistent 
with the statute’s strengthened 
requirement that children with 
disabilities be integrated. 

Discussion: As described in 
§ 300.551(b)(1), the continuum includes 
the placement option of “special 
schools.” The requested revision 
regarding State-approved private 
schools and facilities is, therefore, not 
necessary. State-approved private 
schools emd facilities are already 
covered by the continuum. 

Least Restrictive Environment 
(§300.130) 
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The requirement in the prior 
regulations at § 300.132(h), that each 
State include in its State plan the 
number of children within each 
disability category who are participating 
in regular education programs, and the 
number of children with disabilities 
who are in separate classes or separate 
school facilities or otherwise removed 
from the regular education environment, 
was based upon an express provision in 
the prior statute at section 612(5)(B) that 
was removed from the statute by the 
IDEA Amendments of 1997. Those 
amendments also eliminated the 
requirement that each State submit a 
State plan, instead requiring that each 
State demonstrate eligibility under Part 
B by having specified policies and 
procedures on file with the Secretary. 
The Department will, however, continue 
to collect data regarding placement in 
the LRE under section 618 of the Act. 

The statute, at section 607(b), 
prohibits the Secretary from 
implementing or publishing regulations 
implementing IDEA that would 
procediually or substantively lessen the 
protections provided to children with 
disabilities, as set forth in the Part B 
regulations as in effect on July 20,1983, 
including those relating to placement in 
the least restrictive environment, except 
to the extent that the revised regulation 
reflects the clear and imequivocal intent 
of the Congress in legislation. The 
provisions of § 300.551 in the NPRM 
were included in the regulations as in 
effect on July 20,1983. Therefore, those 
provisions must, consistent with section 
607(b) of the Act, be retained in the 
regulations. In fact, the Senate and 
House Committee Reports on Pub. L. 
105-17 support the continuing 
importance of the continuum provision: 

The committee supports the longstanding 
policy of a continuum of alternative 
placements designed to meet the unique 
needs of each child with a disability. 
Placement options available include 
instruction in regular classes, special classes, 
special schools, home instruction, and 
instruction in hospitals and institutions. For 
disabled children placed in regular classes, 
supplementary aids and services and 
resource room services or itinerant 
instruction must also be offered as needed. 
(S. Rep. No. 105-17, p. 11; H. R. Rep. No. 
105-95, p. 91 (1997)) 

The substance of the note is helpful 
in implementing the LRE requirements, 
and should be included in the text of 
the regulations. 

Changes: Consistent with the decision 
to delete notes from the final 
regulations, the note following § 300.130 
in the NPRM has been removed. The 
substance of the note has been 

incorporated into paragraph (a) of this 
section. 

Comment: A number of commenters 
expressed concerns about the provisions 
of § 300.130(b), regarding the steps that 
a State must take if it distributes State 
funds on the basis of the type of setting 
in which a child is served. Some 
commenters were concerned that this 
provision not be implemented in a way 
that would negatively impact State 
funding formulas for State schools for 
the deaf. Other commenters requested 
that the regulations provide clear 
guidance as to what a State must do to 
determine whether its funding 
mechanism is resulting in placements 
that violate the least restrictive 
environment requirements of the Act. 

A few commenters asked that the 
regulations make clear that individual 
needs, rather than a State’s finding 
mechanism must drive placement 
decisions, but that a State is not 
required to change the way in which it 
distributes State funds to public 
agencies unless the funding mechanism 
results in placement decisions that 
violate Part B’s LRE requirements. Other 
commenters requested that the 
regulations be revised to require that a 
State’s assurance under § 300.130(b)(2) 
must specify the steps the State will 
take by a date certain (no later than the 
end of the following fiscal year) to 
revise its funding mechanism. 

Discussion: The provisions of 
§ 300.130(b) are unchanged from section 
612(a)(5)(B) of the Act. A State is not 
required to revise a funding mechanism 
by which the State distributes State 
funds on the basis of the type of setting 
in which a child is served, unless it is 
determined that the State does not have 
policies and procedures to ensure that 
the funding mechanism does not result 
in placements that violate the LRE 
requirements of §§ 300.550-300.556. 
The Senate and House Committee 
Reports on Pub. L. 105-17 emphasize 
the importance of section 615(a)(5)(B), 
stating that: 

The bill amends the provisions on least 
restrictive environment * * * to ensure that 
the state’s funding formula does not result in 
placements that violate the requirement. 

The committee supports the long standing 
policy that to the maximum extent 
appropriate, children with disabilities are 
educated with children who are nondisabled 
and that special separate schooling, or other 
removal of children with disabilities from the 
regular educational environment occurs only 
when the nature or severity of the disability 
is such that education in regular classes with 
the use of supplementary aids and services 
cannot be achieved satisfactorily. (S. Rep. No. 
105-17, p. 11; H. R. Rep. No. 105-95, p. 91 
(1997)) Further clarification in the regulation 
is not needed. 

Changes: None. 

Transition of Children From Part C to 
Preschool Programs (§300.132) 

Comment: A few commenters 
expressed concern regarding the cost of 
home visits, especially in large 
geographic areas, that would be needed 
to implement the transition 
requirements of § 300.132. 

Discussion: The provisions of 
§ 300.132 are drawn from the statutory 
requirements at section 612(a)(9), and 
do not set forth any additional 
requirements. While § 300.132(c) 
requires that each LEA participate in 
transition planning conferences 
arranged by the designated lead agency 
imder section 637(a)(8) (which requires 
the lead agency to convene such a 
conference), § 300.132 does not require 
any home visits. Therefore, no revision 
is necessary. 

Changes: None. 
Comment: A few commenters 

requested that the regulation be revised 
to make clear that the pendency 
provisions of § 300.514 apply to 
children transitioning from early 
intervention services under Part C to 
preschool special education and related 
services under Part B. 

Discussion: The pendency provision 
at § 300.514(a) does not apply when a 
child is transitioning from a program 
developed under Part C to provide 
appropriate early intervention services 
into a program developed under Part B 
to provide FAPE. Under § 300.514(b), if 
the complaint requesting due process 
involves the child’s initial admission to 
public school, the public agency 
responsible for providing FAPE to the 
child must place that child, with the 
consent of the parent, into a public 
preschool program if the public agency 
offers preschool services directly or 
through contract or other arrangement to 
nondisabled preschool-aged children 
until the completion of authorized 
review proceedings. 

Changes: None. 
Comment: One commenter expressed 

concern that § 300.132(b) suggests that a 
program of special education and 
related services be in place for each 
child with a disability on his or her 
third birthday, even if the birthday 
occurs during the summer and the child 
does not need extended school year 
services. 

Discussion: Section 612(a)(9) of the 
Act requires that, by the third birthday 
of a child with a disability participating 
in early intervention programs assisted 
under Part C who will participate in 
preschool programs assisted under Part 
B, an lEP or, if consistent with 
§ 300.342(c) emd section 636(d) of the 
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Act, an IFSP, has been developed and 
must be implemented for the child. This 
means that if a child with a disability is 
determined eligible to receive Part B 
services, the public agency must 
convene a meeting and develop an lEP 
by the child’s third birthday, and must, 
in developing the lEP, determine when 
services will be initiated. Children with 
disabilities who have their third 
birthday during the summer months are 
not automatically entitled to receive 
special education and related services 
during the summer, and the public 
agency must provide such services 
during the summer only if the lEP team 
determines that the child needs 
extended school yecU’ services during 
the summer in order to receive FAPE. 

Changes: The regulation has been 
revised to clarify that decisions about 
summer services for children who turn 
three in the summer are made by the lEP 
team. 

Comment: A few commenters 
requested that the regulation be revised 
to clarify that representation of an LEA 
in the transition plaiming process 
would most appropriately include all 
members of the lEP team, in order to 
further “smooth” the transition process 
and ensure appropriate attention to the 
child’s needs. 

Discussion: Section 612(a)(9) of the 
Act leaves to each LEA the 
responsibility to determine who will 
most appropriately represent the agency 
in transition planning conferences. The 
requested revision goes beyond the 
requirements of the Act. 

Changes: None. 
Comment: A few commenters 

requested that a definition of the term 
“effective” be included in the 
regulations. 

Discussion: It is not necessary to 
provide a definition of the term 
“effective,” and doing so would restrict 
the flexibility needed to implement the 
Act for a very heterogeneous group of 
children. 

Changes: None. 
Comment: A few commenters 

requested that the regulations be revised 
to require that: (1) the transition 
planning conference be incorporated 
into the required timelines under Part B 
of the Act for determining eligibility and 
developing an lEP; and (2) LEAs 
acknowledge and consider existing 
documentation related to eligibility and 
service planning prior to conducting an 
individual evaluation of a child referred 
from the Part C system. 

Discussion: The Part C regulations 
require, at § 303.148(b)(2), that the lead 
agency convene, with family approval, a 
transition planning conference at least 
90 days, and at the discretion of the 

parties, up to 6 months before the third 
birthday of a toddler receiving early 
intervention services. The Part B 
regulations require that an lEP be 
developed and implemented for 
children with disabilities by their third 
birthday. It is inappropriate to specify 
further timelines in § 300.132. Section 
300.533 permits an LEA, if appropriate, 
to review existing jiata regarding a child 
with a disability (including a child who 
has been referred by the lead agency) as 
part of an initial evaluation. 

Changes: None. 
Comment: A few commenters 

requested that the regulation be revised 
to emphasize the responsibility of the 
lead agency to ensiure that the LEA 
receive advance notice of any transition 
planning conference at which the 
participation of the LEA is reouired. 

Discussion: The Part C regulations 
require at § 303.148(b) that the lead 
agency notify the local educational 
agency in which a child with a 
disability resides when the child is 
approaching the age of three, and 
convene, with family approval, a 
transition plaiming conference which 
includes the lead agency, the family and 
the LEA at least 90 days, and at the 
discretion of the parties, up to 6 months 
before the child’s third birthday. 
Implicit in these requirements is the 
requirement that the lead agency inform 
the LEA eMly enough so that the LEA 
can arrange to participate in the 
conference. Additional clarification in 
the Part B regulations is not necessary. 

Changes: None. 

Private Schools (§300.133) 

Comment: A few commenters 
requested that the regulations he revised 
to require each State to include, as part 
of the policies and procedures that it 
must have on file with the Secretary in 
order to establish eligibility under Part 
B of the Act, the policies and 
procedures that the State has 
established to comply witli the 
provisions of § 300.454(b), which 
requires that each LEA consult with 
representatives of private school 
children with disabilities in making 
determinations regarding the provision 
of special education and related services 
to children with disabilities who have 
been placed by their parents in private 
schools. 

Discussion: Section 300.133 
specifically requires that each State 
“have on file with the Secretary policies 
and procedures that ensme that the 
requirements of §§ 300.400—300.403 and 
§§ 300.450-300.462 are met.” Thus, the 
regulation already requires that the 
procedures required by § 300.454(bybe 
included in the policies and procedures 

that each State must have on file to 
establish eligibility. 

Changes: None. 

Comprehensive System of Personnel 
Development (§ 300.135) 

Comment: A few commenters 
requested that the regulation be revised 
to require that each State, in developing 
its comprehensive system of personnel 
development, consider tiie need for 
bilingual special education and assistive 
technology instructors. Other 
commenters requested that the 
regulations be revised to require that 
special education, regular education, 
and related services personnel be 
trained regarding the use of home 
instruction and the circumstances under 
which such instruction is appropriate. 
Other commenters requested that the 
regulation be revised to require that 
each State have on file with the 
Secretary policies and procedures on 
the equitable participation of private 
school personnel in staff development, 
inservice, etc. 

Discussion: The CSPD provisions in 
§§ 300.380-300.382 require each State 
to develop and implement a CSPD to 
ensure “an adequate supply of qualified 
special education, regular education, 
and related services personnel” 
(§ 300.380(a)(2)), and that “all personnel 
who work with children with 
disabilities * * * have the skills and 
knowledge necessary to meet the needs 
of children with disabilities” 
(§ 300.382). This would include, for 
example, consideration of the needs of 
personnel serving limited English 
proficient students and students who 
need assistive technology services and 
devices. The Act and regulations leave 
to each State the flexibility to determine 
the specific personnel development 
needs in the State. 

Matters related to the participation of 
private school staff in inservice training 
and other personnel development 
activities are decisions left to the 
discretion of each State and LEA, and, 
therefore, should not be-addressed 
under this part. 

Changes: None. 
Comment: None. 
Discussion: The Senate and House 

committee reports on Pub. L. 105-17, in 
reference to the CSPD requirements of 
this section state that: 

Section 612, as [in] current law, requires 
that a State have in effect a Comprehensive 
System of Personnel Development (CSPD) 
that is designed to ensure an adequate supply 
of qualified personnel, including the 
establishment of procedures for acquiring 
and disseminating significant knowledge 
derived from educational research and for 
adopting,-where appropriate, promising 
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practices, materials, and technology. (S. Rep. 
No. 105-17, p. ; H. R. Rep. No. 105-95, p. 
93 (1997)1 

The States will be able to use the 
information provided to meet the 
requirement in § 300.135(a)(2) as a part 
of their State Improvement Plan under 
section 653 of the Act, if they choose to 
do so. 

Changes: Consistent with the decision 
to not include notes in the final 
regulations, the note following this 
section has been deleted. 

Personnel Standards (§ 300.136) 

Comment: Commenters made a 
number of suggestions regarding general 
modifications to this section. Some 
commenters expressed concern that in 
no case should children with 
disabilities receive services from 
individuals who do not meet the highest 
requirements applicable to their 
professions. Commenters recommended 
clarification requiring LEAs to ensiue 
that all personnel are adequately trained 
to meet all the requirements of the 
IDEA, with emphasis on any 
requirement on which the LEA has been 
found by the SEA to be out of 
compliance, such as the failure to 
provide necessary assistive technology 
devices and services. 

Some commenters recommended that 
the definition of “appropriate 
professional requirements in the State” 
in § 300.136(a)(1) be amended to 
include an explicit reference to 
“professionally-recognized” entry level 
requirements. Other commenters 
requested additional clarification 
regarding the term “highest 
requirements in the State.” Those 
commenters who interpreted the term as 
imposing the maximum standard 
recommended that the definition be 
amended to specify that every provider 
of special education and related services 
must have a doctorate. Some 
commenters recommended clarification 
that highest requirements in the State 
are the minimum requirements 
established by a State which must be 
met by personnel providing special 
education and related services to 
children with disabilities under Part B. 

Numerous comments were received 
regarding Note 1 to this section of the 
NPRM, and regarding Note 3 as it relates 
to paragraphs (b) and (c) of this section. 
A number of commenters indicated that 
they had found Note 1 to be extremely 
useful in understanding the scope of 
this section; however, other commenters 
recommended that Note 1 either be 
deleted entirely, or that the substance of 
the note be incorporated into the text of 
§ 300.136. While many commenters 
recommended that Note 3 either be 

retained as a note or incorporated into 
the regulations, other commenters 
recommended that Note 3 be deleted 
because it would “nullify” the 
requirements of this section. 

Discussion: The substance of 
§ 300.136 of the NPRM has been 
retained in these final regulations, but 
the notes have been removed. Section 
300.136 incorporates the provisions on 
personnel standards contained in 
§ 300.153 of the current regulations, 
with the addition of the new statutory 
amendments in section 612(a)(15)(B)(iii) 
and (C) of the Act. 

The IDEA Amendments of 1997 do 
not alter States’ responsibilities to (1) 
establish policies and procedmes 
relating to the establishment and 
maintenance of standards for ensuring 
that personnel necessary to carry out the 
purposes of this part are appropriately 
and adequately prepared and trained, 
(2) establish their own minimum 
standards for entry-level employment of 
personnel in a specific profession or 
discipline providing special education 
and related services to children with 
disabilities under these regulations 
based on the highest requirements in the 
State across all State agencies serving 
children and youth with disabilities, 
and (3) if State standards are not based 
on the highest requirements in the State 
applicable to a specific profession or 
discipline, take specific steps to upgrade 
all personnel in that profession to 
appropriate State qualification 
standards by a specified date in the 
future. 

Contrary to the suggestion made by 
commenters, the Act’s personnel 
standards provisions are not intended to 
be a mechanism for addressing 
problems that result from the denial of 
special educational services to children 
with disabilities under Part B. If an SEA 
finds that any of its public agencies are 
out of compliance with the 
requirements of Part B, the SEA, in 
accordance with the general supervision 
requirements of section 612(a)(ll) of the 
Act and § 300.600 of these regulations, 
must take whatever steps it determines 
are necessary to ensure the provision of 
FAPE to children with disabilities who 
are eligible for services under Part B. In 
addition, through the comprehensive 
system of personnel development 
(CSPD), an SEA must conduct a needs 
assessment and identify areas of 
personnel shortages, as well as describe 
the strategies it will use to address its 
identified needs for preparation and 
training of additional personnel 
necessary to carry out the purposes of 
Part B. 

There is no need to clarify the 
regulatory definitions of “appropriate 

professional requirements in the State” 
in § 300.136(a)(1) or “highest 
requirements in the State applicable to 
a specific profession or discipline” in 
§ 300.136(a)(2). Section 300.136 
incorporates verbatim the definitions of 
these terms contained in the current 
regulations implementing the Act’s 
personnel stemdards provisions, which 
were added to Part B by the Education 
of the Handicapped Act Amendments of 
1986, Pub. L. 99-457. 

These definitions are consistent with 
the congressional intent that all 
personnel in a specific profession or 
discipline meet the same standards 
across all State agencies; nevertheless, 
they still afford States flexibility in 
determining the steps that must be taken 
to upgrade edl personnel in a specific 
profession or discipline to meet 
applicable State qualification standeirds 
if the SEA’s standard is not based on the 
highest requirements in the State 
applicable to the profession. The 
definition of “highest requirements in 
the State” is based on the highest entry- 
level academic degree required for 
employment in a specific profession or 
discipline across all State agencies. 

As explained in Note 1 to this section 
of the NPRM, these regulations require 
a State to use its own existing 
requirements to determine the standards 
appropriate to personnel who provide 
special education and related services 
under Part B of the Act, and nothing in 
Part B requires that all providers of 
special education and related services 
attain a doctorate or any other specified 
academic degree, unless the State 
standard requires this academic degree 
for entry-level employment in that 
profession or discipline. 

While States may consider 
professionally-recognized standards in 
deciding what are “appropriate 
professional requirements in the State,” 
there is nothing in the statute that 
requires States to do so. Rather, these 
matters appropriately are left to States. 
Therefore, to clarify the extent of 
flexibility afforded to States in meeting 
the Act’s personnel standards 
requirements, a new paragraph (b)(3) 
should be added to these final 
regulations, and provides, in accordance 
with Note 1 to this section, that nothing 
in these regulations requires States to 
set any specified training standard, such 
as a master’s degree, for entry-level 
employment of personnel who provide 
special education and related services 
under Part B of the Act. 

States also have the flexibility to 
determine the specific occupational 
categories required to provide special 
education and related services and to 
revise or expand those categories as 
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needed. Therefore, the clarification 
regarding this issue contained in the 
note to the current regulation should be 
incorporated as part of paragraph (a)(3) 
in the definition of “specific profession 
or discipline.” 

Despite commenters’ concerns that 
Note 3 would “nullify” the 
requirements of this section, experience 
in administering the Act’s personnel 
standards provisions has demonstrated 
that there is a need to afford States that 
have only one entry-level academic 
degree for employment of personnel in 
a particular profession or discipline the 
ability to modify that standard if the 
State determines that modification of 
the standard is necessary to ensure the 
provision of FAPE to all children with 
disabilities in the State. Therefore, the 
substance of Note 3 should be 
incorporated into this section as 
paragraph (b)(4). 

Changes: Note 1 has been removed as 
a note and incorporated, as appropriate, 
both into the above discussion and into 
§ 300.136. Note 2 has been removed as 
a note, and, as discussed later in this 
attachment, the substantive portion of 
Note 2 has been incorporated into 
§ 300.136(g) of these final regulations. 
Note 3 has been removed as a note and 
has been incorporated into § 300.136, as 
explained below. 

Paragraph (a)(3) has been amended by 
adding a new paragraph (iv), which 
states that the definition is not limited 
to traditional occupational categories. 

New paragraphs (b)(3) and (b)(4) have 
been added, which provide that (1) 
nothing in this part requires a State to 
establish a specified training standard 
(e.g., a masters degree) for persoimel 
who provide special education and 
related services under Part B of the Act, 
and (2) a State with only one entry-level 
academic degree for employment of 
personnel in a specific profession or 
discipline, may modify that standard 
without violating the other requirements 
of this section. 

Comment: Numerous comments were 
received regarding the role of 
paraprofessionals and assistants under 
Part B. Some commenters strongly 
cautioned against additional regulation 
since determinations regarding the 
definitions of paraprofessionals and 
assistants and the scope of their 
responsibilities will vary widely from 
State to State and across disciplines. 
These commenters also pointed out that 
Congress chose to provide only minimal 
guidance in this area. Other commenters 
made a number of specific suggestions 
for regulatory changes. Some 
commenters recommended that the 
language in paragraph (f) be changed 
from “may” to “shall” to make it 

mandatory for States to use 
paraprofessionals and assistants. Other 
commenters, who did not support the 
use of paraprofessionals and assistants 
to assist in the provision of services 
under Part B, recommended regulations 
prohibiting their use. 

Many commenters recommended that 
the regulations clarify that 
paraprofessionals and assistants who 
assist in the provision of speech 
pathology and audiology services under 
these regulations must be supervised by 
an individual who meets the highest 
entry-level academic degree 
requirement applicable to that 
profession. Similarly, commenters 
requested clarification that all 
paraprofessionals and assistants 
assisting in the provision of special 
education and related services under 
Part B must meet their profession’s or 
discipline’s highest entry-level 
academic degree requirement. 

Some commenters recommended that 
the terms “paraprofessionals” and 
“assistants” be defined separately, and 
that the roles and responsibilities and 
training be set out in the regulations so 
that all States could have the same 
definitions, since differences in 
definitions and responsibilities among 
States could interfere with the rights of 
children with disabilities to receive 
appropriate services under Pcirt B. These 
commenters also provided suggested 
definitions to address these concerns. 

Commenters also suggested specific 
language that (l) only those 
paraprofessionals and assistants who are 
appropriately trained and supervised 
are allowed to assist in the provision of 
services under Part B in accordance 
with State law, regulations, written 
policy, and accepted standards of 
professional practice, and only assist in 
the provision of services with the 
consent of their supervisors; (2) para- 
professional emd assistant services must 
be delivered under the direct, ongoing 
and regular supervision of a qualified 
professional with competency in the 
technique(s) employed by the 
paraprofessional or assistant; (3) 
paraprofessionals and assistants may 
not develop, modify, or provide services 
independent of or without such 
supervision, and may report findings 
but not make diagnostic or treatment 
recommendations to special education 
decision making teams; (4) the roles, 
supervision and training of 
paraprofessionals and assistants must be 
consistent with the professional 
standards of the different areas in which 
they work; (5) paraprofessionals and 
assistants, at a minimum, must receive 
organized in-service training under the 
direct, ongoing and regular supei vision 

of a qualified professional with 
competency in the technique being 
employed by the paraprofessional or 
assistant; and (6) the State must have 
information on file with the Secretary 
that demonstrates that the State has 
laws, regulations, or written policies 
related to the training, use, and 
supervision of paraprofessionals and 
assistants. 

Some commenters recommended that 
§ 300.136 be amended to expand 
services that paraprofessionals and 
assistants could assist in providing 
under Part B. Other commenters 
maintained that the use of 
paraprofessionals and assistants to assist 
in the provision of some special 
education and related services should 
be prohibited. For example, some 
commenters recommended that the 
regulations be clarified to specify that 
paraprofessionals may not assist in the 
provision of mental health services, 
while other commenters recommended 
clarification indicating that 
paraprofessionals and assistants could 
assist in the provision of psychological 
services, including evaluation and 
treatment services, only under the 
supervision of a school psychologist. 

Other commenters requested 
clarification regarding whether 
paraprofessionals could ever be used in 
lieu of special education teachers. A few 
conunenters stated that in no case 
should medical procedures be provided 
by untrained individuals, and requested 
clarification to this effect. 

A nimiber of commenters 
recommended that parents must be 
notified whenever paraprofessionals or 
assistants are assigned to assist in the 
provision of services. Other commenters 
recommended that this type of notice is 
necessary whenever students with 
disabilities receive services from an 
individual who does not meet the 
highest requirement applicable to their 
professions, and that parents should 
have the right to challenge this issue 
through the lEP process. 

Discussion: Section 300.136(f) tracks 
the statutory requirement in section 
612(a)(15)(B)(iii), which permits, but 
does not require, the use of 
paraprofessionals and assistants who are 
appropriately trained and supervised, in 
accordance with State law, regulations, 
or written policy, to assist in the 
provision of special education and 
related services under Part B. Since the 
statute affords a State the option of 
using paraprofessionals and assistants to 
assist in the provision of special 
education and related services to 
children with disabilities, it would be 
inappropriate to regulate in a manner 
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that would either require or prohibit the 
use of paraprofessionals and assistants 
under Part B. 

The statute makes clear that the use 
of paraprofessionals emd assistants who 
are appropriately trained and 
supervised must be contingent on State 
law, regulation, or written policy, giving 
States the option of determining 
whether paraprofessionals and 
assistants can be used to assist in the 
provision of special education and 
related services under Part B, and, if so, 
to what extent their use would be 
permissible. Therefore, there is no need 
to provide definitions of the terms 
“paraprofessionals” and “assistants” in 
these regulations, since States have the 
flexibility to determine the scope of 
their responsibilities. 

Section 300.382 of these regulations 
requires States to include in Uieir CSPD 
a plan for the inservice and preservice 
preparation of professionals and 
paraprofessionals. Appropriate training 
and supervision are prerequisites for use 
of paraprofessionals and assistants 
under Part B, and determinations of 
what constitutes “appropriate” training 
and supervision are matters for each 
State to decide, based on factors 
relevant to each profession or 
discipline. Because these regulations do 
not specify any particular standard for 
persons providing special education and 
related services, but instead leave such • 
determinations to States, there also is no 
need to specify any particular standards 
for paraprofessionals and assistants or 
their supervisors in these regulations. 

No regulatory changes are necessary 
regarding information that a State that 
uses paraprofessionals and assistants to 
assist in the provision of special 
education and related services must 
have on file with the Secretary, since 
this information already would be part 
of the personnel standards portion of 
the State’s Part B State plan. If a State 
chose to adopt a policy regarding the 
use of paraprofessionals and assistants, 
the State would be required to submit 
its policy to the Department only if that 
policy constitutes a change from the 
information contained in the State’s 
prior year Part B State submission, 
under section 612(c) of the Act. 

In addition, there is no need to 
specify whether paraprofessionals and 
assistants can assist in the provision of 
psychological services, including 
mental health services, under these 
regulations, or to what extent they can 
participate in the testing process, since 
State laws, regulations, and written 
policies, not Peirt B requirements, would 
govern these determinations. With 
respect to “medical services,” however, 
it should be noted that only those 

medical services that are for diagnostic 
and evaluation purposes are eligible 
related services under Part B. Another 
category of “related services,” “school 
health services,” may be provided by a 
school nurse or other qualified person 
in accordance with applicable State 
qualification standards. It is critical that 
States that use paraprofessionals and 
assistants do so in a maimer that is 
consistent with the rights of children 
with disabilities to FAPE under Part B. 
Since the Act provides that 
paraprofessionals and assistants may 
assist in the provision of special 
education and related services, their use 
as teachers would be inconsistent with 
a State’s duty to ensure that personnel 
necessary to carry out the purposes of 
Part B are appropriately and adequately 
prepared and trained. 

Part B does not require that public 
agencies give parents information on 
how paraprofessionals and assistants are 
assisting in the provision of services to 
their children. However, public agencies 
are encouraged to inform parents about 
whether paraprofessionals are assisting 
in the provision of special education 
and related services to their children, 
including the extent that these 
individuals are being supervised by 
appropriately trained and qualified staff. 

No clarification has been provided 
regarding which services are being 
provided by individuals who do not 
meet the “highest entry-level 
requirements” applicable to their 
profession. The Act’s personnel 
standards provisions and these 
regulations at § 300.136(c) make it 
permissible for States to use individuals 
who do not meet the highest entry-level 
academic degree requirement applicable 
to their profession, provided that the 
State is taking steps to upgrade all 
personnel in that profession to 
appropriate professional requirements 
in the State by a specified date in the 
future. IDEA allows State the discretion 
to determine the “specified date” and 
does not prevent a State from making 
changes to that date. Thus a State is not 
prohibited from extending its timeline 
for retraining or hiring of personnel to 
meet appropriate professional 
requirements in the State. 

Changes: None. 
Comment: A number of comments 

were received regarding § 300.136(g). 
These commenters requested definitions 
of “most qualified individuals 
available,” “good faith efforts,” 
“geographic area,” “satisfactory 
progress,” and “shortages of personnel,” 
or the clarification of these terms. 

Numerous commenters objected to 
allowing States that have upgraded all 
personnel in a specific profession or 

discipline to appropriate professional 
requirements in the State to use 
personnel who did not meet those 
standcuds if they were experiencing 
personnel shortages. These commenters 
regarded this provision as permitting 
these States to waive applicable 
personnel standards. Some of these 
commenters advocated not allowing 
States to have a policy that would 
extend the three-year time frame for 
individual applicants who are hired 
imder the “waiver provision” to become 
fully qualified. Other commenters 
requested clarification to ensure that 
paragraph (g) not be applied on a 
system-wide basis but instead be 
applied to individuals on a case-by-case 
basis. 

Other commenters believed that 
paragraph (g) and Note 2 must be 
deleted because under no circumstances 
should States that have achieved the 
goal of upgrading all personnel in the 
State to meet appropriate professional 
requirements have the option of 
employing personnel, even temporarily, 
who do not meet applicable State 
personnel standards. 

Commenters requested specific 
clarification that a State may exercise 
the option under paragraph (g) of this 
section even though the State has 
reached its established date, under 
paragraph (c) of this section, for training 
or hiring all personnel in a specific 
profession or discipline to meet 
appropriate professional requirements 
in the State. 

While some commenters 
recommended that Note 2 either be 
retained or incorporated into the 
regulations, many commenters believed 
that Note 2 should be deleted because 
it encourages protracted delays in 
attaining the highest requirement in the 
State applicable to specific professions 
or disciplines. 

Discussion: Section 300.136(g) of the 
NPRM incorporates essentially verbatim 
the new statutory provision at section 
612(a)(15)(C) of the Act. Section 
300.136(g) affords States the necessary 
flexibility to serve children with 
disabilities if instructional needs exceed 
available personnel who meet 
appropriate State personnel 
qualification standards, even though the 
State has satisfied the requirements of 
paragraph (c) of this section for 
personnel in a specific profession or 
discipline. However, a State’s ability to 
permit its LEAs to utilize this option is 
conditioned on a number of factors. 

Under § 300.136(g), States are given 
the option of adopting a policy of 
allowing LEAs in the State, that have 
made a good faith effort to recruit and 
hire appropriately and adequately 
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trained personnel, in a geographic area 
of the State where there is a shortage of 
personnel that meet applicable State 
qualification standards, of using the 
most qualified personnel available who 
are making satisfactory progress toward 
completion of applicable course work 
necessary to meet applicable State 
qualification standards within a three- 
year period. 

Therefore, in order for § 300.136(g) to 
be invoked, the State must have made 
good faith efforts to recruit and hire 
appropriately and adequately trained 
personnel. However, before other 
personnel can be utilized, there must be 
a shortage of qualified personnel as 
determined by the State, in a geographic 
area as defined by the State, to meet 
instructional needs. The personnel who 
are utilized under these circumstances 
also must be making satisfactory 
progress toward completion of 
applicable course work within a three- 
year period. 

While a State’s decision to invoke the 
policy imder § 300.136(g) depends on a 
variety of State-specific factors, the 
statute does not restrict the State’s 
ability to invoke this policy if the 
conditions in § 300.136(g) are present. 
However, it is expected that the 
circumstances in which the policy 
under paragraph (g) of this section will 
be invoked will prove to be the 
exception rather than the rule. 

The information provided by 
commenters does not provide a 
sufficient basis for restricting to only 
one three-year period a State’s ability to 
invoke § 300.136(g). Therefore, to avoid 
confusion, and consistent with the 
determination explained in Note 2 to 
this section in the NPRM, the portion of 
Note 2 that explains that this section 
can be invoked even if a State has 
reached its established date for a 
specific profession or discipline under 
paragraph (c) of this section should be 
incorporated into the regulations. Also, 
the clarification from Note 2 that a State 
that continues to experience shortages 
of personnel meeting appropriate 
professional requirements in the State 
must address those shortages in its 
comprehensive system of persoimel 
development should be incorporated 
into the regulations. 

Changes: Paragraph (g) of this section 
of the NPRM has been designated as 
paragraph (g)(1) of these regulations. 
New paragraphs (g)(2) and (g)(3) have 
been added, arid provide that (1) a State 
that has met its established goal for a 
specific profession or discipline imder 
paragraph (c) of this section is not 
prohibited from invoking paragraph 
(g)(1); and (2) each State must have a 
mechanism for serving children with 

disabilities if instructional needs exceed 
available personnel, and if a State 
continues to experience shortages of 
qualified personnel, it must address 
those shortages in its comprehensive 
system of personnel development. 

Comment: Some commenters 
requested that clarification be provided 
to ensure that personnel with 
disabilities were hired. One comment 
requested that a new paragraph (h) be 
added to the regulations to specify that 
States not utilize standards that “may 
screen out or tend to screen out 
individuals with disabilities.’’ Some 
commenters requested clarification 
regarding the applicability of the 
personnel standards provisions to 
private school staff serving children 
with disabilities parentally-placed in 
private schools, and recommended that 
this be a part of the consultation 
process. 

Other commenters recommended that 
these regulations require that students 
who are deaf or hearing impaired 
receive appropriate instruction in their 
native language, including sign 
language, and that sign language 
interpreters meet particular 
qualification standards. 

Discussion: For the most part, the 
issues raised by these commenters have 
been adilressed elsewhere in these 
regulations or through other statutory 
requirements; therefore, no further 
clarification has been provided in this 
section. If State standards screen out 
individuals with disabilities from 
providing special education and related 
services under these regulations, they 
could violate Federal civil rights laws 
that prohibit discrimination on the basis 
of disability. 

In addition, as required by Section 
427 of the General Education Provisions 
Act (GEPA), each State must have on 
file with its Part B application to the 
Secretary a description of the steps the 
State is taking to ensure equitable access 
to, and participation in programs and 
activities assisted with Part B funds and 
must have identified the barriers to 
equitable participation and developed 
strategies to address those barrier. 

The Part B CSPD provisions require 
each State to develop a plan for the in- 
service and preservice preparation of 
professionals and paraprofessionals who 
work with children with disabilities 
under these regulations. One of the 
strategies that must be included in this 
plan in accordance with § 300.382(h) is 
how a State will [r]ecruit, prepare, and 
retain qualified personnel, including 
personnel with disabilities and 
personnel from groups that are under¬ 
represented in the fields of regular 

education, special education, and 
related services.” 

Therefore, in meeting their obligations 
under Part B and GEPA, States are 
required to take steps to ensure 
equitable access of individuals with 
disabilities to their programs and must 
take steps to remove barriers which 
prevent such access. It is expected that 
States that determine through their 
CSPD that they have employed an 
insufficient number of individuals with 
disabilities will identify and remove 
barriers to the employment of 
individuals with disabilities in the 
State. This will ensure that qualified 
individuals with disabilities are 
recruited and hired to provide special 
education and related services to 
children with disabilities under these 
regulations. 

While sign language interpreters must 
be able to provide appropriate 
instruction and services to children who 
are deaf or hearing impaired, no 
clarification is necessary, since States 
must establish and maintain-standends 
for all personnel who are providers of 
special education and related services, 
including sign language interpreters. 
See discussion of § 300.23 (qualified 
personnel) in Subpart A of tfiis 
Attachment. In addition, section 
6i4(d)(3)(B)(iv) of the Act requires the 
EEP team to consider the language and 
communication needs of children who 
are deaf or hard of hearing. To ensure 
that this occurs, § 300.136 would 
require each State to ensure that the 
necessary personnel are appropriately 
and adequately prepared and trained. 

The personnel standards provisions of 
these regulations are applicable to 
persons providing services to children 
with disabilities who are publicly 
placed in private schools and to persons 
providing special education and related 
services to parentally-placed private 
school children the LEA, after 
consultation with representatives of 
private schools, has chosen to serve. 

Changes: None. 

Performance Goals and Indicators 
(§300.137) 

Comment: Some commenters 
requested that the regulations be revised 
to clarily the responsibility of a State to 
establish performance goals and 
indicators for children with disabilities 
if the State has not established 
performance goals and indicators for 
general education students. They also 
requested clarification of States’ 
responsibility to report to the Secretary 
and the public regarding progress 
toward achieving the performance goals. 

Discussion: Further clarification is not 
required. As set forth in § 300.137(a), 
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each State is required to demonstrate 
that it has established performance goals 
that cure “consistent, to the maximum 
extent appropriate, with other goals 
standards for all children established by 
the State.” However, regardless of 
whether a State has established goals for 
all children, it must establish goals for 
the performance of children with 
disabilities, and must establish 
indicators that the State will use to 
assess progress toward achieving those 
goals that, at a minimum, address the 
performance of children with 
disabilities on assessments, drop-out 
rates, and graduation rates (§ 300.137(a) 
and (b)). 

The regulation also specifies that each 
State report every two years to the 
Secretary and the public on the progress 
of the State, and of children with 
disabilities in the State, toward meeting 
the goals established under § 300.137(a). 
The requested revisions are not 
necessary. 

Changes: None. 
Comment: Some commenters 

requested that the regulation be revised 
to require that, prior to each State’s 
reporting to the Secretary and the public 
every two years, as required by 
§ 300.137(c), the State conduct widely 
publicized forums at which students, 
parents, and concerned citizens can 
comment on a draft report, and that the 
State include the comments it receives 
as part of its final report to the Secretary 
and the public. Other commenters 
requested that the regulation be revised 
to require that each State establish its 
goals for the performance of children 
with disabilities with the cooperation 
and input of parents and children with 
disabilities, teachers, and members of 
the community. 

Discussion: The Act requires that each 
State report every two years to the 
Secretary and the public on the progress 
of the State and of children with 
disabilities in the State toward meeting 
the State’s performance goals, but 
neither requires nor prohibits States 
from implementing procedures to allow 
the public the opportunity to comment 
on draft reports. It is appropriate to 
leave the use of such procedmes to the 
discretion of the States, and no 
additional procedures regarding the 
reports are needed. 

In demonstrating eligibility under Part 
B, States are required to submit 
information to the Department 
demonstrating that they meet the 
requirements of this section of the 
regulations. Before submitting that 
information to the Department, the 
States’ proposal will be subjected to 
public comment and involvement 
consistent with the public participation 

provisions of §§ 300.280-300.284. These 
provisions include public notice and 
public hearings, and an opportunity for 
the public to participate before that 
information is submitted to the 
Department. The process applies to the 
initial submission as well as any 
subsequent substantive provisions. 

Changes: None. 

Participation in assessments (§300.138) 

Comment: A number of commenters 
raised concerns regarding the note 
following § 300.138, which states that it 
is assumed that only a small percentage 
of children with disabilities will need 
alternative assessments; some 
commenters requested that the language 
of the note be incorporated into the 
regulation itself, while others requested 
that the note be deleted, and further 
commenters requested clarification 
regarding the meaning of ’small 
percentage’ in the note and who would 
enforce that requirement. 

Other commenters asked that the 
regulation clarify that the lEP team must 
make the determination that a child will 
participate in an alternate assessment. 
Others asked that the regulation be 
revised to include criteria or guidelines 
in the regulation for determining if an 
alternate assessment can be used for a 
child, while others requested that the 
regulations require that each State 
provide such guidance for lEP teeuns. 
Some commenters said that the use of 
the term “alternate assessment” in the 
regulation and the use of the term 
“^temative assessment” in the note 
caused confusion, and asked that 
“alternate assessment” be defined. 
Other commenters stated that costs of 
alternate assessments would be 
prohibitive. Some commenters 
expressed concerns regarding the use of 
accommodations. Some commenters 
were concerned that the use of 
accommodations might affect test 
validity and standardization, while 
others requested further guidance as to 
who has Ae authority to determine 
whether a particular accommodation is 
necessary and how that determination 
must be made. Some of the commenters 
requested that the regulation specify 
that accommodations should address 
students’ specific needs and afford 
maximmn independence, while others 
said that a student’s needs should be 
accommodated by tools or assistive 
technology that he or she uses on a daily 
basis or with which he or she is most 
familiar. 

Other commenters asked that a note 
be added to reaffirm the State’s 
responsibility to ensure that children 
are provided the accommodations they 
need so that they can participate in 

State and district-wide assessments. 
Some commenters requested 
clarification as to whether students 
should participate in assessments 
according to their performance level or 
the grade they are in based upon their 
chronological age. Some commenters 
requested clarification as to whether 
participation in alternate assessments 
was not required until July 1, 2000. A 
few commenters requested a note to 
state that assessment practices 
appropriate for children in grades 4 and 
older might not be appropriate for . 
younger children. 

Discussion: State and district-wide 
assessment programs are closely aligned 
with State and local accountability- 
based reform and restructuring 
initiatives. Therefore, it is important to 
allow the flexibility needed for State 
and local school districts to 
appropriately include disabled children 
in State and district-wide assessment 
programs. Only minimum requirements 
are included in these regulations for 
how public agencies provide for the 
participation of children with 
disabilities in State amd district-wide 
assessments. The Department will be 
working with State and local education 
personnel, parents, experts in the field 
of assessment and others interested in 
the area of assessment to identify best 
practice that could serve as the basis for 
a technical assistance document. As 
provided in § 300.347(a)(5), the lEP 
team must determine whether a child 
with a disability will participate in a 
particular Stale or district-wide 
assessment of student achievement, and 
if the child will not, the lEP must 
include a statement of why tliat 
assessment is not appropriate for the 
child and how the child will be 
assessed. If lEP teams properly make 
individualized decisions about the 
participation of each child with a 
disability in general State or district¬ 
wide assessments, including the use of 
appropriate accommodations, and 
modifications in administration 
(including individual modifications, as 
appropriate), it should be necessary to 
use alternate assessments for a relatively 
small percentage of children with 
disabilities. Consistent with the 
decision to not include notes in these 
final regulations, the note is deleted. 

Section 300.138 requires the State or 
LEAs, as appropriate, to develop 
alternate assessments and guidelines for 
the participation of children with 
disabilities in alternate assessments for 
those children who cannot participate 
in State and district-wide assessment 
programs. Alternate assessments need to 
be aligned with the general curriculum 
standards set for all students and should 
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not be assumed appropriate only for 
those student with significant cognitive 
impairments. 

Section 300.347(a)(5) requires that the 
lEP team have the responsibility and the 
authority to determine what, if any, 
individual modifications in the 
administration of State or district-wide 
assessments are needed in order for a 
particular child with a disability to 
participate in the assessment. Section 
300.138(a) should be revised to reflect 
the requirement that modifications in 
administration of State or district-wide 
assessments must be provided if 
necessary to ensure the participation of 
children with disabilities in those 
assessments. As part of each State’s 
general supervision responsibility under 
§ 300.600, it must ensme the 
appropriate use of modifications in the 
administration of State and district-wide 
assessments. 

Test validity is an important variable 
and the Department has invested 
discretionary funds in providing 
assistance to States regarding 
appropriate modihcations. The 
determination of what level of an 
assessment is appropriate for a 
particuleu’ child is to he made hy the lEP 
team. It should be noted, however, that 
out of level testing will be considered a 
modified administration of a test rather 
than an alternative test and as such 
should he reported as performance at 
the grade level at which the child is 
placed luiless such reporting would be 
statistically inappropriate. 

Although SEAs amd LEAs are not 
required by § 300.138 to conduct 
alternate assessments until July 1, 2000, 
each SEA and LEA is required to ensure, 
beginning July 1,1998, that, if a child 
will not participate in the general 
assessment, his or her lEP documents 
how the child will be assessed. 

Changes: Paragraph (a) has been 
revised to acknowledge that, for some 
children with disabilities, participation 
in State and district-wide assessments 
may require appropriate modifications 
in administration of the assessments as 
well as appropriate accommodations. 
The note has been removed. 

Reports Relating to Assessments 
(§300.139) 

Comment: Several commenters noted 
that the requirement in § 300.139(b)(1) 
that each State’s reports to the public 
include “aggregated data that include 
the performance of children with 
disabilities together with all other 
children’’ exceeds the requirements of 
the Act at section 612(a)(17)(B), and 
should be deleted ft'om the regulations. 
Other commenters requested 
clarification as to whether States are 

required to aggregate data regarding 
children who take alternate assessments 
with results for students who take the 
general assessment. Other commenters 
requested that the regulations require or 
suggest that States disaggregate 
assessment results by disability category 
in reporting results to the public. A few 
commenters requested that “public 
agency” be replaced with “SEA” in the 
note following § 300.139. 

Discussion: In order to ensure that 
students with disabilities are fully 
included in the accountability benefits 
of State and district-wide assessments, it 
is important that the State include 
results for children with disabilities 
whenever the State reports results for 
other children. When a State reports 
data about State or district-wide 
assessments at the district or school 
level for nondisabled children, it also 
must do the same for children with 
disabilities. Section 300.139 requires 
that each State aggregate the results of 
children who participate in alternate 
assessments with results for children 
who participate in the general 
assessment, unless it would be 
inappropriate to aggregate such scores. 

Section 300.139 and the Act neither 
require nor prohibit States firom 
disaggregating assessment results by 
disability category in reporting results to 
the public; this is a matter that should 
be left to the discretion of each State. 
The text of § 300.139 tracks the statute, 
which addresses reporting requirements 
of the SEA. 

The proposed note clarified that 
§ 300.139(b) requires a public agency to 
report aggregated data that include 
children with disabilities, but that a 
public agency is not precluded from 
also analyzing and reporting data in 
other ways (such as, maintaining a 
trendline that was established prior to 
including children with disabilities in 
those assessments). 

Changes: Consistent with the decision 
to not include notes in the final 
regulations, the note following § 300.139 
of the NPRM has been removed. 

Methods of ensuring services (§ 300.142) 

Comment: Commenters emphasized 
that a child’s right to FAPE should not 
be adversely affected because the child 
is eligible for services under Title XIX 
of the Social Security Act (Medicaid). 
For example, commenters 
recommended adding clarification 
prohibiting a State Medicaid agency or 
a Medicaid managed care organization 
from refusing to pay for or provide a 
service for which it would otherwise be 
responsible under Medicaid because the 
service is part of FAPE for a child. 

Some commenters recommended that 
§ 300.142(a)(4) be amended to 
incorporate Senate language about use 
of Medicaid funds to finance the cost of 
services provided in a school setting in 
accordance with a child’s lEP to ensure 
that Medicaid-funded services are 
provided in the LRE and not in 
accordance with a medical model. 
However, some commenters were 
concerned that Medicaid funding would 
only be available for services for 
children with disabilities in school 
settings, and that reimbursement for 
services for children in other settings, 
such as the home, in accordance with 
their lEPs, would be denied. 

Although many commenters 
acknowledged that Medicaid has been 
an effective funding source for services 
in children’s lEPs, clarification was 
requested to ensure that there was not 
a delay in or denial of services or 
alteration in types of services provided 
to children with disabilities under these 
regulations, based on the rules of some 
other provider or contractor. 

Many commenters noted that some 
LEAs will delay initiating a service until 
Medicaid payments are made, and 
requested that § 300.142(d) be amended 
to specify (1) a timeline to ensure that 
services are not delayed until payment 
is received from another agency; (2) a 
requirement that the LEA must provide 
the service and seek reimbursement 
from the entity that is ultimately found 
to be finemcially responsible; (3) a 
timeline for entering into interagency 
agreements; and (4) a timeline for the 
prompt provision of noneducational 
services specified in a child’s lEP. Some 
commenters recommended that 
clarification be provided to specify that 
State interagency agreements are 
binding on contractors and managed 
care organizations. 

Other commenters recommended a 
specific enforcement mechanism to 
make State IDEA grants contingent upon 
the existence and effective operation of 
an interagency agreement that complies 
with IDEA. Alternatively, the 
commenters’ recommendation was that 
the regulations be amended to provide 
a mechanism for school districts to seek 
legal redress through the Department of 
Education or the judiciary against any 
State agency which fails to act in 
accordance with an existing legally- 
appropriate interagency agreement. 

While many commenters found the 
explanation in Note 1 to this section of 
the NPRM useful in vmderstanding the 
intent of these requirements cmd 
therefore reconunended that the note 
either be retained or incorporated into 
the regulation, other commenters 
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recommended that Note 1 be removed 
because it exceeded the statute. 

Discussion: While the concerns 
expressed by these commenters are very 
significant, most of them either already 
are addressed in this section or 
elsewhere in these regulations. 
However, in light of the general decision 
to remove notes from these final 
regulations. Note 1 should be removed 
as a note, but pertinent portions are 
incorporated in this discussion. 
Regarding the concern that a child’s 
entitlement to FAPE not be construed as 
relieving a Medicaid provider or other 
public insurer of its responsibility to 
pay for required services under these 
regulations, § 300.601 implements the 
statutory provision at section 612(e) of 
the Act, which provides that Part B does 
not permit a State to reduce medical or 
other assistance or to alter eligibility 
under Titles V and XIX of the Social 
Security Act with respect to the 
provision of FAPE for children with 
disabilities in the State. Section 
612{a)(12) of the Act, which is 
implemented by § 300.142, reinforces 
this important principle. This new 
statutory provision emphasizes the 
obligation for interagency coordination 
between educational and 
noneducational public agencies to 
ensure that all services necessary to 
ensure FAPE are provided to children 
with disabilities, and that the financial 
responsibility of the State Medicaid 
agency or other public insurer shall 
precede that of the LEA or State agency 
responsible for developing the child’s 
lEP. 

However, there is nothing in this 
provision that alters who is eligible for, 
or covered services under Medicaid or 
other public insurance programs. 
Therefore, the regulations should make 
clear that the coverage of or service 
requirements for Title XIX or Title XXI 
of the Social Seciuity Act as defined in 
Federal statute, regulation or policy or 
the coverage of or service requirements 
for any other public insmance program 
are not affected by the IDEA regulation. 

With regard to the concern that 
services paid for with Medicaid funds 
must be provided in the LRE, and, if 
appropriate, at home, payment for 
services cannot be conditioned solely on 
the setting in which necessary services 
are provided. Regardless of whether 
services are paid for with Part B or with 
Medicaid funds, all special educational 
services for children with disabilities 
under Part B must be individually- 
determined and provided in the least 
restrictive setting in which the disabled 
child’s lEP can be implemented. 

In response to the suggestions of 
commenters, the concept explained in 

the Senate and House Committee 
Reports on Pub. L. 105-17 which had 
been incorporated into Note 1 to this 
section of die NPRM, should be added 
to paragraph (b)(1) of these regulations 
to emphasize that health services 
provided to children with disabilities 
who are Medicaid-eligible and meet the 
standards applicable to Medicaid, may 
not be disqualified from Medicaid 
reimbursement because they are 
services provided in a school context in 
accordance with a child’s lEP. However, 
if a public agency is billing a State 
Medicaid agency or other public 
insurance program for services provided 
under this pcut, the public agency must 
ensure that the services and the 
personnel providing those services meet 
applicable requirements under statute, 
regulation or policy applying to that 
other program. 

Similarly, if the lEP team determines 
that a child needs to receive a particular 
service at home in order to receive 
FAPE, that service would not be 
disqualified from Medicaid 
reimbursement imder the terms of these 
regulations, and States must address 
such concerns in the context of their 
interagency agreements under the terms 
of paragraph (a) of this section. 

In response to numerous comments 
requesting clarification on the issue of 
timely delivery of services paid for by 
noneducational public agencies, it is 
particularly important to ensure that 
there are no undue delays in the 
provision of required services due to the 
failure of a noneducational public 
agency to reimbmse the educational 
public agency for required services for 
which the noneducational public 
agency is responsible. Such delays 
could effectively nullify the 
requirements for interagency 
coordination in section 612(a)(12) of the 
Act. 

Although paragraph (a)(4) of this 
section already includes a requirement 
that agencies have procedures that 
promote the coordination, timely, and 
appropriate delivery of services under 
these regulations, in response to 
concerns of commenters, the concept 
from the language in the Senate and 
House Committee Reports on Pub. L. 
105-17, which is restated in Note 1 to 
this section of the NPRM, is important 
to clarify understanding of these final 
regulations. Paragraph (b)(2) of this 
section should be revised to clarify that 
the provision of services under this 
section must be provided in a timely 
manner. 

No specific timelines have been 
included in these regulations. However, 
States are required to take the necessary 
steps to enter into appropriate 

interagency agreements between 
educational and noneducational public 
agencies, including ensuring the prompt 
resolution of interagency disputes. 
Effective interagency coordination 
should facilitate the timely delivery of 
special educational services as well as 
minimize any undue delays in the 
delivery of such services financed by 
noneducational public agencies. 

Despite suggestions of commenters, 
no provision has been added regarding 
the responsibilities of contractors, since 
the noneducational public agency, not 
the contractor, is the party to the 
agreement. 

No enforcement mechanism has been 
specified in these regulations. Under 
paragraph (a) of this section, the SEA 
must develop a mechanism for resolving 
disputes between respective agencies 
regarding financial responsibility for 
required services, and must ensure that 
all services needed to ensure the 
provision of FAPE are provided, 
including during the pendency of any 
interagency dispute. 

Because a mechanism for interagency 
coordination is a condition of eligibility 
for assistance imder Part B, a State that 
fails to develop an effective mechanism 
for resolving interagency disputes and 
ensuring the provision of required 
services dining the pendency of such 
disputes could jeopardize its continued 
eligibility for IDEA funding. 

Further, under section 613(a)(1) of the 
Act, in order for an LEA to be eligible 
for Part B funds firom the State for any 
fiscal year, the LEA must have in effect 
policies, procedures, and programs that 
are consistent with the State policies 
and procedures established under 
section 612 of the Act. This would 
include the requirement in section 
612(a)(12) relating to methods of 
ensuring services. 

Changes: Section 300.142 has been 
amended by adding language to 
paragraph (b)(1) to specify that a 
noneducational public agency may not 
disqualify an eligible service for 
Medicaid reimbursement because that 
service is provided in an educational 
context. Paragraph (b)(2) has been 
amended to indicate that services must 
be provided in a timely manner, by the 
LEA (or State agency responsible for 
developing the child’s lEP). Note 1 to 
this section of the NPRM has been 
removed. A new paragraph (i) has been 
added to this section to clarify that 
nothing in this part should be construed 
to alter the requirements imposed on a 
State Medicaid agency, or any other 
agency administering a public insurance 
program under Federal statute, 
regulations or policy for Title XIX or 
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Title XXI of the Social Security Act, or 
any other public insurance program. 

Comment: Commenters recommended 
that a statement be added to 
§ 300.142(a)(4) to specify that services 
financed as a result of interagency 
coordination are to supplement, not 
supplant, services provided by the LEA. 
Other commenters aslced that 
§ 300.142(a)(4) be amended to specify 
that school-employed personnel must be 
the first resource for providing related 
services. In addition, commenters also 
recommended that clarification be 
added to specify that the use of contract 
personnel or other arrangements should 
not supersede or supplant the use of 
school based personnel, with very 
limited exceptions. 

Discussion: The requirement in 
section 612(a)(l2)(A) of the Act, also 
reflected in paragraph (a)(1) of this 
section (which specifies that the 
financial responsibility of the State 
Medicaid agency or other public insurer 
of children with disabilities must 
precede that of the LEA or State agency 
responsible for the provision of FAPE) 
should not be construed to mean that 
Medicaid-funded services are 
supplemental to the basic services 
provided under these regulations. 
Regardless of the source of payment, the 
public agency responsible for educating 
the disabled child still must ensure that 
the child receives all required services 
at no cost to the parents. Therefore, if 
Medicaid funds only a portion of 
required services based on service caps, 
the public agency responsible for the 
provision of FAPE must ensure that any 
remaining necessary services are 
provided at no cost to the parents. 
However, a public agency may not make 
decisions regarding the provision of 
required services to children with 
disabilities under these regulations 
based solely on availability of Medicaid 
funding. To the contrary, if a public 
agency determines that particular 
services are necessary to ensure the 
provision of FAPE to children with 
disabilities, those services must be 
provided at no cost to the parents, 
regardless of whether Medicaid funds 
the service. 

No clarification has been provided 
regarding selection of personnel to 
provide required services under these 
regulations. In ensuring the provision of 
FAPE, public agencies may use any 
personnel that meet applicable State 
standards in accordance with §§ 300.136 
and 300.23 of these regulations. 
However, as noted above, if a public 
insurance program is billed for services 
provided under this part, those services 
must meet the requirements of that 
program, including personnel standards 

that apply to that program, in addition 
to conforming with the requirements of 
this part. Once determinations about 
personnel qualifications have been 
made. Part B does not govern the 
manner in which necessary personnel 
are selected to meet instructional needs 
under these regulations. 

Changes: None. 
Comment: Commenters recommended 

clarification to specify that all services 
must be free from direct and indirect 
costs to parents. A principal concern of 
commenters was that even in 
circumstances where it is highly 
probable that future financial costs will 
result, parents feel constrained to permit 
public agencies to access their insurance 
because of the fear of losing necessary 
services for their disabled children. 

Many commenters believe that there 
is always a cost associated with using 
private insurance, i.e., exhaustion of 
lifetime caps, decreased benefits, 
increased co-pays and costs, risk of 
future uninsurahility with another 
insurance carrier, and possible 
termination of health insurance. These 
commenters recommended that a new 
paragraph be added to this section, 
which would require public agencies to 
inform parents that voluntary use of 
their private insurance could entail 
these risks, that parents have no 
obligation to permit access to their 
insurance payments, and have the right 
to say no. These commenters also 
recommended that Note 2 to this section 
of the NPRM be deleted. 

Some commenters also objected that 
§ 300.142(e) does not support the 
concept of obtaining parental 
permission for use of public insurance, 
and recommended that the regulation 
specify that parents must give informed 
consent to use of their public or private 
insurance which (1) must be voluntary 
on the part of parents, (2) renewed at 
least annually, (3) can be revoked at any 
time, and (4) must include a written 
description of “potential financial 
costs” associated with using their 
insurance. Other commenters agreed 
with proposed paragraph (e)(1) and Note 
2 and urged that they he retained in the 
final regulations. 

Discussion: Proposed paragraph (e)(1) 
of this section of the NPRM 
incorporated the interpretation of the 
requirements of Part B and Section 504 
contained in the Notice of Interpretation 
(Notice) on use of parents’ insurance 
proceeds, published on December 30, 
1980 (45 FR 86390). Under the 
interpretation in the Notice, public 
agencies may not access private 
insurance if parents would incur a 
financial cost, and use of parent’s 
insurance proceeds, if parents would 

incur a financial cost, must be voluntary 
on the part of the parent. 

In li^t of the concerns of numerous 
commenters that the use of private 
insurance always involves a current or 
future financial cost to the parents, and 
the Department’s experience in 
administering Part B, the regulations 
regarding use of private insurance 
should be revised. As numerous 
commenters have indicated, parents 
who permit use of their private 
insurance often experience 
unanticipated financial consequences. 
These parents often act without full 
knowledge of the future impact of their 
decision. Public agencies should be 
permitted to access a parent’s private 
insurance proceeds only if the parent 
provides informed consent to use. 

Consistent with the definition of 
“consent” in these regulations, such 
consent must fully inform parents that 
they could incur financial consequences 
from the use of their private insurance 
to pay for services that the school 
district is required to provide under the 
IDEA, such as surpassing a cap on 
benefits, which could leave them 
uninsured for subsequent services, and 
that the parents should check with their 
private insurance provider so that they 
understand the foreseeable future 
financial costs to themselves before they 
give consent. This consent should be 
obtained each time a public agency 
attempts to access private insurance, 
and be voluntary on the part of the 
parents. 

In addition, parents need to be 
informed that their refusal to permit a 
public agency to access their private 
insurance does not relieve the public 
agency of its responsibility to ensure 
that all required services are provided at 
no cost to the parents. However, the 
suggestion of commenters that parents 
be informed that they have the right to 
refuse use of their private insurance 
because of future risks of financial 
consequences has not been adopted 
because it is unnecessary, in light of the 
new requirement that public agencies 
obtain parental consent to use a parent’s 
private insurance. 

Changes: A new paragraph (f) has 
been added to clarify the circumstances 
under which public agencies may access 
parent’s private insurance to pay for 
required services under these 
regulations. Note 2 to this section of the 
NPRM has been removed. 

Comment: The majority of 
commenters urged regulations on the 
use of public insurance that would 
parallel those governing use of private 
insurance. Commenters recommended 
that regulations clarify that the same 
protections available to parents when 
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public agencies access private insurance 
are available to parents when public 
agencies access public insurance. These 
commenters also disagreed with the 
statement on page 55036 of the 
preamble to the NPRM that suggested 
that regulation on this issue was not 
necessary because there is no financial 
loss to parents under current public 
assistance programs such as Medicaid. 

Examples of financial costs cited by 
commenters resulting from Medicaid 
use were (1) limitation or decrease in 
public insurance benefits available to 
children with disabilities and their 
families for non-school needs; (2) a 
requirement that private insurance 
initially be used before Medicaid funds 
are made available; (3) limitations on 
amounts of services that can be 
reimbursed with Medicaid funds; and 
(4) premiums or co-pays resulting from 
use of Medicaid funding. 

Commenters also requested that the 
definition of “financial cost” be 
expanded to include costs such as a risk 
of losing eligibility for home and 
community-based waivers based upon 
aggregate health-related expenditure, 
and costs associated with Medicaid buy- 
ins. These commenters also 
recommended that the regulations 
clarify that parental consent must be 
obtained before a public agency can 
access Medicaid or other public 
insurance benefits available to the 
parent. 

Some commenters mged the 
elimination of definitions or terms not 
included in the statute, such as the 
definition of financial cost. Other 
commenters recommended that changes 
not be made and agreed with the 
statement in the preamble to the NPRM 
that there is no financial cost to parents 
who access Medicaid or other public 
insurance benefits. These commenters 
believed that the regulation should state 
that parental permission need not be 
obtained before accessing public 
insurance. Some of these commenters 
also recommended further observation 
and study of current State practices to 
ensure that the regulations do not have 
an adverse impact on cmrently existing 
and effective financial systems. These 
commenters also recommended 
additional guidance to allow States 
maximum flexibility to utilize all 
aveulable resources. 

Some commenters recommended that 
Note 3 be retained as a note or that 
pertinent portions be incorporated into 
the regulation, while others requested 
that Note 3 be deleted. 

Discussion: As numerous commenters 
pointed out, the statutory basis of the 
1980 Notice of Interpretation governing 
use of private insiirance proceeds also 

applies to children with disabilities who 
have public insurance. In both instances 
services under Part B must be at no cost 
to parents. In view of the comments 
received, it appears that the statement 
contained on page 55036 of the 
preamble to the NPRM, which indicates 
that there is no risk of financial cost to 
parents if public agencies use Medicaid 
or other Federal, State or local public 
insurance programs, is not entirely 
accurate. 

While it is essential that public 
agencies have the ability to access all 
available public sources of support to 
pay for required services under these 
regulations, services must be provided 
at no cost to parents. However, in the 
majority of cases, use of Federal, State 
or local public insurance programs by a 
public educational agency to provide or 
pay for a service to a child will not 
result in a current or foreseeable future 
cost to the family or child. For example, 
under the Early Periodic Screening, 
Diagnosis and Treatment (EPSDT) 
program of Medicaid, potentially 
available benefits are only limited based 
on what the Medicaid agency 
determines to be medically necessary 
for the child and are not otherwise 
limited or capped. Currently, 
approximately 90 percent of the school- 
aged children who are eligible for public 
insurance programs are eligible for 
services under the EPSDT program. 
Where there is no cost to the family or 
the child, public educational agencies 
are encouraged to use the public 
insurance benefits to the extent 
possible. It also should be noted that a 
public educational agency is required to 
provide a service that is needed by a 
child and has been included on his or 
her lEP but that is not considered 
medically necessary under EPSDT or 
other public insurance program. As is 
the case for any other service required 
by a child’s lEP, if a service on a child’s 
lEP is provided by a public insmance 
program at a site that is separate from 
the child’s school, the public 
educational agency is responsible for 
ensuring that the transportation is at no 
cost to the child or family. 

There are some situations, however, 
that should be addressed by the 
regulation to ensure that use of public 
insurance does not result to a cost to the 
child or family. In some public 
insurance programs, families are 
required to pay premiums or co-pay 
amounts in order to be covered by or 
use the public insurance. Parents of 
children with disabilities under Part B 
should not be required to assume those 
costs so that a school district can use the 
child’s public insurance to cover 
services required imder Part B. While 

these regulations do not affect the 
requirement under Medicaid that the 
State Medicaid agency pursue liable 
third party payers such as private 
insurance providers, for the reportedly 
relatively small number of children and 
families who are covered by both 
private and public insurance, under 
IDEA parents may not be required to 
assume costs incurred through use of 
private insurance so that the school can 
get reimbursement from the public 
insmer for services in the child’s lEP. 
Under IDEA, if a Medicaid-enrolled 
child also is covered by private 
insurance, the public agency must 
choose one of two options—either 
obtain the parent’s consent to use the 
private insurance, or not use Medicaid 
to provide the service. One way a public 
agency might be able to obtain that 
consent would be to offer to cover the 
costs that would normally, under 
Medicaid, be assessed against the 
private insurer. Similarly, if under 
Medicaid a parent or family normally 
would incur an out-of-pocket expense 
such as a co-pay or deductible, a public 
agency may not require parents to incur 
that cost in order for their child to 
receive services required under the 
IDEA. In such a case, again, the public 
agency must choose one of two 
options—either cover the out-of-pocket 
expense so that the parent does not 
incur a cost, or not use Medicaid to 
provide the service. The regulations 
should make clear that a public agency 
is able to use Part B funds to pay the 
cost that under Medicaid requirements 
would otherwise be covered by a third 
party payer. 

Public insurance limits of the 
amounts of services that will be covered 
based on the public insurer’s 
determination of what is medically 
necessary for the child are not 
prohibited by Part B. However, a public 
educational agency’s use of a child’s 
benefits under a public insurance 
program should not result in the family 
having to pay for services that are 
required for the child outside of the 
school day and that could be covered by 
the public insvnance program. For 
example, if a public insurer were to 
determine that eight hovurs of nursing 
services were medically necessciry for a 
child whose medical devices needed 
constant trained supervision, a school 
district’s use of six of those hours 
during the school day would mean that 
family would have to assume the 
financial responsibility for those 
services throughout the night. In such a 
case, the family would be incurring a 
cost due to the school district’s use of 
the public insurance benefit. Risk of loss 
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of eligibility for home and community- 
based waivers, based in aggregate 
health-related expenditures could also 
constitute a cost to a family for those 
few children with very extensive health 
related needs. 

A public agency may not require a 
parent to sign up for Medicaid or other 
public insurance benefits as a condition 
for the child’s receipt of FAPE under 
Part B. A child’s entitlement to FAPE 
under Part B exists whether or not a 
parent refuses to consent to the use of 
their Medicaid or public insmance 
benefits or is unwilling to sign up for 
Medicaid or other public insurance 
benefits. Children with disabilities are 
entitled to services under Part B, 
regardless of parents’ personal choices 
to access Medicaid or other public 
insurance benefits. 

Although section 612(a)(l2) of the Act 
makes clear States’ obligations to ensure 
that available public sources of support 
precede responsibilities of public 
agencies under these regulations, 
Medicaid or other public insurance- 
benefits cannot be considered available 
public sources of support when peuents 
decline to access those public benefits. 
However, there is nothing in these 
regulations that would prohibit a public 
agency from requesting that a parent 
sign up for Medicaid or other public 
insurance benefits. Furthermore, a 
public agency would not be precluded 
from using a child’s public insurance, 
even if parents incur a financial cost, so 
long as the public agency’s use of a 
child’s public insurance is voluntary on 
the part of the parent. 

In order to ensure that children with 
disabilities are afforded a free 
appropriate public education at no cost 
to their parents, the regulation should 
be amended to address children with 
disabilities who are covered by public 
insurance by specifying that a public 
agency may use Medicaid or other 
public insurance benefits programs in 
which a child participates with certain 
exceptions. Those exceptions would be 
that a public agency may not require 
parents to sign up for public insurance 
in order for their child to receive FAPE 
under Part B of the Act; require parents 
to incur out-of-pocket expenses related 
to filing a public insurance claim for 
Part B services; and may not use the 
public insurance if the use would 
decrease coverage or benefits, increase 
premiums, lead to discontinuation of 
insurance, result in the family paying 
for services that otherwise would be 
covered by the public insurance and 
that are required by the child outside of 
the time the child is in school, or risk 
loss of eligibility for home and 
community-hased waivers. However, 

unlike the rule related to private 
insurance. Part B would not require the 
public agency to obtain parent consent 
each time it uses the public insurance. 
Under the terms of the public insurance 
program, consent may be required 
before a public educational agency may 
use a child or family’s public insurance 
benefits. 

In light of the importance of the issues 
addressed in Note 3 to this section of 
the NPRM, Note 3 should be removed as 
a note, and a new paragraph (g), 
regarding use of Part B funds, should be 
added to this regulation. This paragraph 
would permit use of Part B funds for (1) 
the cost of those required services under 
these regulations, if parents refuse 
consent to use public or private 
insurance; and (2) the costs of accessing 
parent’s insurance, such as paying 
deductible or co-pay amounts. 

Changes: Paragraph (e) has been 
amended to address circumstances 
under which a public agency can access 
a parent’s Medicaid or other public 
insurance benefits to pay for required 
services under these regulations. The 
definition of financial costs in the 
NPRM has been deleted. Note 3 to this 
section of the NPRM has been removed, 
and the substance of Note 3 has been 
incorporated into a new paragraph (g) of 
this section. 

Comment: Several commenters were 
concerned that § 300.142(f) of the NPRM 
makes it permissible for public agencies 
not to use funds reimbursed from 
another agency to provide special 
education and related services to 
children with disabilities. Suggestions 
made by commenters were that this 
paragraph either be deleted or changed 
to require that these reimbursed funds 
must be used in this program. 

Commenters recommended that Note 
4 be deleted since it gives public 
agencies the option of dedicating these 
funds to the Part B program only if they 
choose to do so. These commenters 
believe that this change is necessary for 
this regulation to be consistent with the 
purpose of section 612(a)(12) of the Act, 
which places financial responsibility for 
the provision of special education and 
related services on agencies other than 
schools. Other commenters 
recommended that Note 4 be deleted 
because it is redundant of § 300.3, 
which provides that the regulations in 
34 CFR part 80 apply to this program. 

Discussion: In response to concerns of 
commenters. Note 4 should he removed, 
hut pertinent portions of Note 4 should 
be incorporated into the text of the final 
regulations. This section should clarify 
that, if a public agency receives funds 
from public or private insurance for' 
services under these regulations, the 

public agency is not required to return 
those funds to the Department or to 
dedicate those funds for use in the Part 
B program, which is how program 
income must be used, although a public 
agency retains the option of using those 
funds in this program if it chooses to do 
so. Reimbursements are similar to 
refunds, credits, and discounts which 
are specifically excluded from program 
income in 34 CFR 80.25(a). 

In addition, the regulations should 
clarify that funds expended by a public 
agency from reimbursements of Federal 
funds will not be considered State or 
local funds for purposes of §§ 300.154 
and 300.231. If Federal reimbursements 
were considered State and local funds 
for purposes of the maintenance of effort 
provisions in §§ 300.154 and 300.231 of 
these regulations, SEAs and LEAs 
would experience an artificial increase 
in their base year amounts and would 
then be required to maintain a higher, 
overstated level of fiscal effort in the 
succeeding fiscal year. 

Changes: Section 300.142(f) has been 
redesignated as § 300.142(h) and revised 
to clarify that (1) A public agency that 
receives' proceeds from public or private 
insurance for services under these 
regulations is not required to return 
those funds to the Department or to 
dedicate those funds to this program 
because they will not be treated as 
program income under 34 CFR 80.25; 
and (2) funds expended by a public 
agency from reimbursements of Federal 
funds will not be considered State or 
local funds for purposes of §§ 300.154 
and 300.231 of these regulations. Note 4 
to this section of the NPRM has been 
removed. 

Recovery of Funds for Misclassified 
Children (§300.145) 

Comment: Some commenters 
requested that the regulation be revised 
to provide a State the opportunity for a 
hearing before a student is declared 
ineligible ior Part B funding. 

Discussion: Section 300.145 requires 
that each State have on file with the 
Secretary policies and procedures that 
ensure that the State seeks to recover 
any funds it provided to a public agency 
under Part B of the Act for services to 
a child who is determined to be 
erroneously classified as eligible to be 
counted under section 611(a) or (d) of 
the Act. There is no need to revise the 
regulation to provide for administrative 
review of a decision by this Department 
that Part B funds should be recovered 
from a State because of an erroneous 
child count. The Department uses the 
administrative appeal procedures set 
out at 34 CFR Part 81 in recovering 
funds because of an erroneous child 
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count for cases where the Department is 
attempting to recover grant funds, 
including Part B funds. 

Changes: None. 

Suspension and Expulsion Rates 
(§300.146) 

Comment: Some commenters 
requested the regulation be revised to 
permit States to use sampling 
procedures to obtain the data that they 
will examine pursuant to § 300.146(a). 

Discussion: Obtaining complete and 
accurate data on suspension and 
expulsion is too critical to be collected 
on a sampling basis. 

Changes: None. 
Comment: Some commenters 

requested that § 300.146(b) be revised to 
require that a State review and if 
appropriate revise its comprehensive 
system of personnel development, if the 
State finds that significant discrepancies 
are occiuring in the rate of long-term 
suspensions and expulsions of children 
with disabilities among LEAs in the 
State or compared to the rates for 
nondisabled children within LEAs. 

Discussion: Section 300.146(b) 
requires that, if an SEA finds that 
significant discrepancies are occurring 
in the rate of long-term suspensions and 
expulsions of children with disabilities 
among LEAs in the State or compared to 
the rates for nondisabled children 
within LEAs, the SEA must, if 
appropriate, revise (or require the 
affected State agency or LEA to revise) 
its policies, procedures, and practices 
relating to the development and 
implementation of lEPs, the use of 
behavioral interventions, and 
procedural safeguards, to ensure that 
these policies, procedures, and practices 
comply with the Act. 

Among the policies that a State would 
review tmd if necessary revise are its 
CSPD policies and procedures related to 
ensuring that personnel are adequately 
prepared to meet their responsibilities 
under the Act. Further, § 300.382 
specifically requires each State to 
develop strategies to ensure that all 
personnel who work with children with 
disabilities (including both professional 
and paraprofessional personnel who 
provide special education, general 
education, related services, or early 
intervention services) have the skills 
and knowledge necessary to meet the 
needs of children with disabilities: and 
these strategies must include how the 
State will “* * * enhance the ability of 
teachers and others to use strategies, 
such as behavioral interventions, to 
address the conduct of children with 
disabilities that impedes the learning of 
children with disabilities and others” 

(§ 300.382(f)). Further guidance is not 
needed. 

Changes: None. 

Public Participation (§ 300.148) 

Comment: None. 
Discussion: Section 300.148 requires 

each State to ensure that, prior to the 
adoption of any policies and procedmes 
needed to comply with this part, there 
are public hearings, adequate notice of 
the hearings, and an opportunity for 
comment available to the general public, 
including individuals with disabilities 
and parents of children with disabilities 
consistent with §§ 300.280-300.284. 

In the past, a number of States have 
indicated that certain State special 
education policies that are also required 
under this part had previously been 
subjected to public review and comment 
under the State’s own public 
participation process, and the States 
have expressed concern about having to 
repeat the process for those policies 
under §§ 300.280-300.284. 

The need for an effective public 
participation process is critical to the 
adoption and implementation of 
policies and procedures that comply 
with the requirements under this part. 
However, if a State, in adopting State 
special education policies had 
previously submitted those policies 
through a public participation process 
that is comparable to and consistent 
with the requirements of §§ 300.280- 
300.284, it would be unnecessary and 
burdensome to require the State to 
repeat the process. 

Therefore, a provision would be 
added to § 300.148 to clarify that a State 
will be considered to be in compliance 
with this provision if the State has 
subjected the policy or procedure to a 
public review and comment process that 
is required by the State for other 
purposes and that State public 
participation process with respect to 
factors such as the number of public 
hearings, content of the notice of 
hearings, and length of the comment 
period, is comparable to and consistent 
with the requirements of §§ 300.280- 
300.284. 

Changes: Section 300.148 has been 
amended to include the provision 
described in the above discussion. 

Prohibition Against Commingling 
(§300.152) 

Comment: None. 
Discussion: The proposed note 

clarified that the assurance required by 
§ 300.152 is satisfied by the use of a 
separate accounting system that 
includes an audit trail of the 
expenditure of the Part B funds and that 
separate bank accounts are not required. 

and referred the reader to 34 CFR 
§ 76.702 in EDGAR, regarding Fiscal 
control and fund accounting 
procedures. Because this information 
provides useful guidance to States, it 
should be incorporated into the 
regulations. 

Changes: The substance of the note is 
incorporated into the text of the 
regulation. 

Maintenance of State Financial Support 
(§300.154) 

Comment: None. 
Discussion: States should be able to 

demonstrate that they have not reduced 
the amount of State financial support for 
special education and related services 
for children with disabilities, whether 
made directly available for those 
services or otherwise made available in 
recognition of the excess costs of 
educating children with disabilities on 
either a total or per child basis. A 
number of States, for example, have 
State funding formulas that are based on 
enrollment which could result in a 
decrease in the total amount of State 
financial support if enrollment declines. 

Changes: Paragraph (a) of this section 
has been revised to clarify that either a 
total or per child level of State financial 
support is acceptable. 

Annual Description of Use of Part B 
Funds (§300.156) 

Comment: Some commenters 
requested that the regulation be made 
consistent with the statutory provision 
at section 611(f)(5) of the Act by 
deleting § 300.156(b). 

Discussion: It is reasonable and 
appropriate to permit a State, if the 
information which it would submit 
pursuant to § 300.156(a) for a given 
fiscal year is the same as the 
information that it submitted for the 
prior fiscal year, to submit a letter to 
that effect rather than resubmitting 
information that it has previously 
submitted. 

Changes: None. 

Excess Cost Requirement (§300.184) 

Comment: Some commenters asked 
that the regulation be revised to require 
regular financial audits to ensure 
compliance with the excess cost 
requirements. 

Discussion: Each SEA, as part of its 
general supervision responsibility under 
§ 300.600, must ensure that LEAs 
comply with all requirements of Part B, 
including the requirements of § 300.184 
regarding excess cost. Each SEA may 
meet this requirement through a veiriety 
of methods, including monitoring and 
financial audits. 

Changes: None. 
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Meeting the Excess Cost Requirement 
(§300.185) 

Comment: None. 
Discussion: The proposed note 

clarified the Department’s longstanding 
position that: (1) The excess cost 
requirement means that the LEA must 
spend a certain minimum amount for 
the education of its children with 
disabilities before Part B funds are used, 
ensuring that children served with Part 
B funds have at least the same average 
amount spent on them, from sources 
other than Part B, as do the children in 
the school district in elementary or 
secondary school as the case may be; (2) 
excess costs are those costs of special 
education and related services that 
exceed the minimum amount; (3) if an 
LEA can show that it has (on the 
average) spent the minimum amount for 
the education of each of its children 
with disabilities, it has met the excess 
cost requirement, and all additional 
costs are excess costs; and (4) Part B 
funds can then be used to pay for these 
additional costs. However, several 
commenters requested that the 
substance of all Notes be incorporated 
into the text of the regulations or the 
Notes deleted. 

Changes: The note has been deleted. 

Requirements for Establishing Eligibility 
(§300.192) 

Comment: Section 300.192(c) requires 
that, “Notwithstanding any other 
provision of §§ 300.190-300.192, an 
educational service agency shall provide 
for the education of children with 
disabilities in the least restrictive 
environment, as required by § 300.130.” 
Some commenters requested that the 
regulation be revised to emphasize the 
appropriateness of children’s 
educational programs as strongly as 
placement in the least restrictive 
environment. 

Discussion: Section 300.192(c) 
clarifies that notwithstanding whether 
an LEA establishes Part B eligibility as 
a single LEA or jointly with other LEAs, 
it must ensure compliance with the LRE 
requirements of the Act. This provision 
does not in any way diminish an LEA’s 
responsibility to ensure that FAPE is 
made available to all eligible children 
with disabilities. 

Changes: None. 

LEA and State Agency Compliance 
(§300.197) 

Comment: Some commenters 
requested that the regulations be revised 
to require that each SEA conduct 
sufficient monitoring activities in each 
LEA and State agency, at least once 
every three years, to enable the SEA to 

make findings regarding the extent to 
which the agency is in compliance. 
Other commenters requested that 
§ 300.197(a) be revised to reduce or 
cease to provide further payments under 
Part B to an LEA or State agency if SEA 
finds that the agency is engaging in a 
pattern of noncompliance or has failed 
promptly to remedy any individual 
instance of noncompliance. 

Section 300.197(c) requires that an 
SEA consider any decision resulting 
from a hearing under §§ 300.507- 
300.528 that is adverse to the LEA or 
State agency involved in the decision in 
carrying out its functions under 
§ 300.197. Some commenters requested 
that the regulation be revised to require 
that the SEA also consider adverse 
decisions on complaints filed under 
§§ 300.660-300.662. 

Discussion: Each SEA, as part of its 
general supervision responsibility under 
§ 300.600, must ensure that all public 
agencies meet the educational standards 
of the SEA, including the requirements 
of Part B; and the General Education 
Provisions Act requires that each SEA 
use effective monitoring methods to 
identify and correct noncompliance 
with Part B requirements. In 
implementing this requirement, each 
SEA must determine: (1) the frequency 
with which it must monitor each of the 
public agencies in the State in order to 
ensure compliance; and (2) whether a 
single act or pattern of noncompliance 
demonstrates substantial 
noncompliance necessitating the SEA to 
pursue financial sanctions. 

Unlike hearings that are resolved by 
impartial due process hearing officers 
who are not SEA employees, all 
complaints under the State complaint 
procedures alleging a violation of Part B 
are resolved directly by the SEA, which 
must also ensure correction of any 
violations it identifies in response to 
such complaints. Therefore, the SEA 
will, as part of its general supervision 
responsibilities, consider any adverse 
complaint decisions in meeting its 
responsibilities under § 300.197, and the 
requested revision is not necessary. 

Changes: None. 

Maintenance of Effort (§ 300.231) 

Comment: Some commenters 
expressed concern that the provision on 
local maintenance of effort (MOE) 
would mean that even in years when 
State legislatures increased State 
appropriations to offset financial 
expenditures of LEAs, those funds could 
not be included in making 
determinations as to whether the 
maintenance of effort provision had 
been met. 

Discussion: The statutory LEA-level 
maintenance of effort provision requires 
that LEAs do not use the funds they are 
awarded under the IDEA to reduce the 
level of expenditures that they make 
from local funds below the level of 
those expenditures for the preceding 
year (except as provided in §§ 300.232 
and 300.233). The statutory provision 
replaces a prior regulatory provision 
that had required LEAs to maintain the 
same total or per capita expenditures 
from State and local funds as in prior 
years, which was viewed as financially 
burdensome by LEAs when they were 
required, because of this prior 
regulatory provision, to replace out of 
local funds any amount by which a 
State reduced the amount of State funds 
going to an LEA. 

Therefore, in recognition of this 
change, the regulation would allow a 
comparison of local funding in the grant 
year to local funding in a prior year. If 
a State assumes more responsibility for 
funding these services, such as when a 
State increases the State share of 
funding for special education to reduce 
the fiscal burden on local government, 
an LEA may not need to continue to put 
the same amount of local funds toward 
expenditures for special education and 
related services in order to demonstrate 
that it is not using IDEA funds to 
replace prior expenditures from local 
funds. 

On the other hand, an LEA should not 
be able to replace local funds with State 
funds when the combination of local 
and State funding is not at least equal 
to a base amount from the same sources, 
as this would result in reductions in 
expenditures not contemplated by the 
statute. Since those Federal funds for 
which accountability is not required to 
a Federal or State agency are expended 
at the discretion of an LEA, they may be 
included in computations of local funds 
budgeted and expended for special 
education and related services for 
children with disabilities. 

In determining whether an LEA could 
receive a subgrant in any year, an SEA 
should compare the amount of funds 
from appropriate sources budgeted for 
the grant year to the amount actually 
expended from those sources in the 
most recent fiscal year for which data 
are available. Reductions in the amount 
budgeted would be permissible for the 
conditions described in §§ 300.232 and 
300.233, if applicable. An LEA that did 
not expend in a grant year from those 
sources at least as much as it had in the 
year on which the maintenance of effort 
comparison for that year is based, would 
be liable in an audit for repayment of 
the amount by which it failed to expend 
to equal the prior year’s expenditures. 
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up to the total amount of the LEA’s 
grant. 

Changes: A new paragraph has been 
added to clarify the maintenance of 
effort provision. 

Exception to Maintenance of effort 
(§300.232) 

Comment: Some commenters 
requested that the regulation be revised 
to specifically require that lower- 
salaried staff who replace special 
education and related services 
personnel, who depeirt voluntarily or for 
just cause, meet entry-level academic 
degree requirements that are based on 
the highest requirements in the State for 
the relevant profession or discipline. 
Other commenters requested retention 
of the provision in § 300.233(a) that an 
LEA may reduce its expenditures from 
one year to the next if the reduction is 
attributable to the voluntary departure, 
by retirement or otherwise, or departure 
for just cause, of special education or 
related services personnel, but that the 
language specifying that these personnel 
must be replaced by qualified, lower- 
salaried staff and the note following this 
regulation be deleted. 

Discussion: The requirements of 
§ 300.136 regarding personnel standards 
apply to personnel who replace special 
education and related services 
personnel, who depart voluntarily or for 
just cause. It is important to make clear 
in the regulation that all staff providing 
special education and related services 
must be qualified. 

The Senate and House committee 
reports on Pub. L. 105-17, with respect 
to the voluntary departure of special 
education personnel described in 
§ 300.232(a), clarify that the intended 
focus of this exception is on special 
education personnel who are paid at or 
near the top of the salary schedule, and 
sets out guidelines under which this 
exception may be invoked by an LEA. 
These guidelines (which provide that 
the agency must ensure that such 
voluntary retirement or resignation and 
replacement are in full conformity with 
existing school board policies in the 
agency, with the applicable collective 
bargaining agreement in effect at that 
time, and with applicable State statutes) 
are important in the implementation of 
this section and, therefore, should be 
added to the regulation. (S. Rep. No. 
105-17, p. 16, H. R. Rep. No. 105-95, p. 
96 (1997)). 

Changes: Paragraph (a) has been 
amended to include the substance of the 
note, consistent with the above 
discussion, and the note has been 
removed. 

Comment: Some commenters 
requested that § 300.232(c)(3) be revised 

to specify that an LEA may reduce its 
expenditures from one year to the next 
if Ae reduction is attributable to the 
termination of the LEA’s obligation to 
provide a program of special education 
to a child with a disability that is an 
exceptionally costly program, as 
determined by the SEA, because the 
child no longer needs the program of 
special education, as determined in 
accordance with the lEP requirements at 
§§ 300.346 and 300.347. 

Discussion: Because any change in the 
special education and related services 
provided to a child with a disability 
must be made in accordance with the 
lEP requirements, the requested revision 
is not necessary. The circumstances 
under which an LEA may reduce effort 
because it no longer needs to provide an 
exceptionally costly program are 
addressed by the regulations at 
§ 300.232(c). 

Changes: None. 
Comment: Some commenters 

requested that the regulation be revised 
to require an LEA to submit to the SEA 
an assurance that all students with 
disabilities in the LEA are receiving a 
free appropriate public education, 
before the LEA would be permitted to 
reduce its expenditures. 

Discussion: As part of its general 
supervision responsibility under 
§ 300.600, each SEA is required to 
ensure that all public agencies in the 
State are complying with the 
requirement that they make FARE 
available to all eligible children in their 
respective jurisdictions. Therefore, the 
requested revision is not necessary. 

Changes: None. 

Schoolwide Programs Under Title 1 of 
theESEA (§300.234) 

Comment: A commenter requested 
that, in § 300.234(b), the reference to 
§ 300.230(a) be changed to also include 
§ 300.230(b) or § 300.231(a). Another 
commenter asked if an LEA can use its 
State and local special education funds 
in a schoolwide program without. 
accounting for expenditures of those 
funds for special education and related 
services, and added that if such use is 
allowable, could the State and local 
funds be considered in the LEA’s 
maintenance of effort calculation. 

Discussion: The reference in § 300.234 
to § 300.230(a) in the NPRM should be 
changed to § 300.230(b). If Part B funds 
are used in accordance with § 300.234, 
the funds would not be limited to the 
provision of special education and 
related services. They could also be 
used for other school-wide program 
activities. However, children with 
disabilities in school-wide programs 
must still receive special education and 

related services in accordance with 
properly developed lEPs and must still 
be afforded all the rights and services 
gucu-anteed under the IDEA. 

The use of IDEA funds in a school¬ 
wide program does not change the 
LEA’s obligation to meet the 
maintenance of effort requirement in 
§300.231. 

Consistent with the general decision 
regarding the disposition of notes, the 
note following § 300.234 would be 
removed. However, the note includes 
important guidance related to ensuring 
that children with disabilities in 
schoolwide program schools still 
receive services in accordance with a 
properly developed lEP, and still be 
afforded all of the rights and services 
guaremteed to children with disabilities 
under the IDEA. Therefore, this 
guidance should be added to the text of 
the regulation as a specific provision. 

It should be pointed out that the use 
of funds under Part B of the Act in 
accordance with § 300.234 is beneficial 
to children with disabilities, and, 
contrary to informal concerns that have 
been raised, the use of the Part B funds 
in schoolwide programs does not 
deplete resources for children with 
disabilities. Rather, it helps to ensure 
effective inclusion of those children into 
the regular education environment with 
nondisabled children. 

Changes: Paragraphs (b), (c), and (d) 
have been reorganized as paragraph (b) 
and (c) and revised to include the 
substance of the note. The note has been 
deleted. 

Permissive Use of Funds (§300.235) 

Comment: Some commenters 
requested clarification as to whether 
LEAs are still required to maintain 
“time and effort” or other records to 
document that Part B funds have been 
expended only on allowable costs. 
Other commenters expressed their 
concern that, with no limitation on the 
number of children who do not have 
disabilities who may benefit from 
special education and related services, 
the needs of children with disabilities 
will not be met. Some commenters 
asked that the regulation be revised to 
require regular financial audits to 
ensure compliance with the excess cost 
requirements. 

Discussion: Section § 300.235 sets 
forth circumstances under which an 
LEA may use Part B funds to pay for the 
costs of special education and related 
services and supplementary aids and 
services provided in a regular class or 
other education-related setting to a child 
with a disability and to develop and 
implement a fully integrated and 
coordinated services system; this 
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section does not impact the 
documentation requirements^where an 
LEA uses a particular individual to 
provide special education or related 
services during one portion of the day 
or week and to perform other functions 
at other times for which the LEA cannot 
pay using Part B funds. 

Although § 300.235 makes clear that 
Part B does not prohibit benefit to 
nondisabled children, it does not permit 
Part B funds to be expended in a regular 
class except for special education and 
related services and supplementary aids 
and services to a child with a disability 
in accordance with the child’s lEP. If 
special education and related services 
are being provided to meet the 
requirements of the lEP for a child with 
a disability, this provision permits other 
children to benefit, and in such 
circumstances no time and effort 
records are required under Federal law, 
thus reducing unnecessary paperwork. 

This provision does not in any way 
diminish an SEA or other public 
agency’s responsibilities under Part B to 
ensme that FAPE is made available to 
each eligible child with a disability. 
Each SEA must, as part of its general 
supervision responsibility under 
§ 300.600, ensme compliance with the 
requirements of § 300.235; the methods 
that the SEA uses to ensure compliance 
may include monitoring and financial 
audits of LEAs. Under the Single State 
Audit Act, SEAs are required to ensure 
that periodic audits are conducted, and 
the General Education Provisions Act 
requires periodic monitoring. 

Changes: None. 

Treatment of Charter Schools and Their 
Students (§300.241) 

Comment: None. 
Discussion: The proposed note 

clcurified that the provisions of this part 
that apply to other public schools also 
apply to public charter schools, and, 
therefore, children with disabilities wbo 
attend public charter schools and their 
parents retain all rights under this part. 
The Senate and House Committee 
Reports on Pub. L. 105-17, which, in 
reference to this provision states: 

The Committee expects that charter 
schools will be in full compliance with Part 
B. (S. Rep. No. 105-17, p 17, H. R. Rep. No. 
105-95, p. 97 (1997)1 

Thus, to ensure the protections of the 
rights of children with disabilities and 
their parents, this concept should be 
incorporated into the regulations. 

Changes: The substance of the note 
has been incorporated into the 
discussion under § 300.18, and in the 
regulations under § 300.312. The note 
has been deleted. 

Subpart C 

Provision of FAPE (§ 300.300) 

Comment: Some commenters 
expressed support for a seamless system 
of services for disabled children from 
birth through age 21, and recommended • 
that Note 3 under § 300.300 be added to 
the regulation to highlight the need for 
States to plan their child find and other 
activities to meet the age range for 
FAPE. A few commenters stated their 
understanding that the exemption to the 
“50% rule’’ in § 300.300 {related to 
FAPE for disabled children aged 3 
through 5 in States receiving a 
Preschool grant) was temporary, and 
asked if the exemption would continue 
in effect. 

Discussion: In light of the previous 
discussion regarding the disposition of 
notes under this part (see “General 
Comments”), Note 3, which provides 
only clarifying information to explain 
why the age range for child find (birth 
through age 21) is greater than the age 
range for providing FAPE, should be 
deleted and not moved into the 
regulation. Further, Note 1 (FAPE 
applies to children in school and those 
with less severe disabilities) is no longer 
relevant as the statute now is commonly 
understood to apply to all children with 
disabilities, not just those out of school 
or with severe disabilities, and should 
be deleted. The substance of Note 2 
(importance of child find to the FAPE 
requirement) should be incorporated 
into the text of the regulation at 
§ 300.300(a)(2) because of the crucial 
role that an effective child find system 
plays as part of a State’s obligation of 
ensuring that FAPE is available all 
children with disabilities. 

The provision in § 300.300(b)(4) 
clarifies that if a State receives a 
Preschool Grant under section 619 of 
the Act, the “50% rule” does not apply 
with respect to disabled children aged 3 
through 5 years, because the State must 
ensure that FAPE is available to “all” 
disabled children in that age range 
within the State—as a condition of 
receiving such a grant. (See §§ 301.10 
and 301.12) Therefore, this provision 
should be included, without change, in 
these final regulations. 

Changes: The substance of Note 2 has 
been added as a new paragraph (a)(2). 
Notes 1—3 have been removed. 

FAPE—Methods and Payment 
(§300.301) 

Comment: One commenter stated that 
there is no authority in Federal law to 
permit a State to use unlimited local 
resources to meet the State’s 
requirement for FAPE, and 
recommended that the statement in 

§ 300.301(a) related to using whatever 
State, local, or private sources of 
support be replaced by providing that a 
State may use all of its State funds to 
ensure FAPE. Some commenters 
requested that a new paragraph (c) be 
added to clarify that there can be no 
delay in the provision of FAPE while 
the SEA determines the payment source 
for lEP services. 

Discussion: Section 300.301 is a long¬ 
standing provision that was included, 
without change, in the NPRM. The 
section merely clarifies that each State 
may use other somces of support for 
meeting the requirements of this part, in 
addition to State education funds or Part 
B funds. 

It would be appropriate to add a new 
paragraph to § 300.301 to clarify that 
there can be no delay in implementing 
a child’s lEP in any case in which the 
payment source for providing or paying 
for special education and related 
services to the child is being 
determined. Section 300.142 also 
addresses the role of the public agency 
in ensuring that special education and 
related services are provided if a 
noneducational agency fails to meet its 
responsibility and specifies that services 
must be provided in a timely manner, 
while the payment source for services is 
being determined. Further, because 
§§ 300.342 and 300.343 also address the 
timely development and 
implementation of a child’s lEP, it is 
appropriate to include a reference to 
those sections in § 300.301. 

Changes: A new paragraph (c) has 
been added to ensure, consistent with 
the above discussion, that there is no 
delay in providing services while the 
payment source is being determined. 

Residential Placement (§ 300.302) 

Comment: A few commenters 
requested that the regulations clarify 
that costs for residential placements 
include the expenses incurred by 
parents’ travel to and from the program 
and the cost of telephone calls to the 
placement. One commenter stated that 
the LEA should be responsible for the 
educational costs if the system cannot 
meet the needs of the student, and that 
other appropriate related service 
agencies should assume the cost of care 
and treatment. 

Discussion: Section 300.302 is a long¬ 
standing provision that applies to 
placements that are made by public 
agencies in public and private 
institutions for educational purposes. 
The note following this section should 
be deleted in light of the general 
decision to remove all notes from these 
final regulations. 
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A statement clarifying that costs for 
residential placements include the 
expenses incurred by parents’ travel to 
and from the program and the cost of 
telephone calls to the placement is 
included in the analysis of comments on 
the definition of “special education” 
{see § 300.26). The regulations already 
address the respective responsibilities of 
the SEA, LEAs, and noneducational 
agencies under this part (see, for 
example, §§300.121, 300.142, and 
300.220). 

Changes: The note has been deleted. 

Proper Functioning of Hearing Aids 
(§300.303) 

Comment: Comments received on 
§ 300.303 included requests to: (1) 
clarify that LEAs cannot ensure proper 
functioning of hearing aids unless 
students report non-working devices, 
especially students who are in private or 
out-of-school placements (because it is 
beyond the LEAs’ capability to monitor 
whether devices are working); (2) 
provide that LEAs are not responsible 
for hearing aids damaged by misuse 
within non-school environments; (3) 
revise the section to address other AT 
devices; (4) ensure the provision is 
consistently met, using qualified 
persons who check aids on a regular 
basis, and (5) delete the note because it 
reflects 20 year-old appropriations 
committee report language, and, 
therefore, is no longer relevant. Other 
comments expressed concern that the 
section adds unnecessary paperwork 
and an unfair financial burden. 

Discussion: Section 300.303 has been 
included in the Part B regulations since 
they were initially published in 1977. 
The note following § 300.303, which 
incorporated language from a House 
Committee Report on the 1978 
appropriation bill, served as the basis 
for the requirement in § 300.303. That 
report referred to a study done at that 
time that showed that up to one-third of 
the hearing aids for public school 
children were malfunctioning; and the 
report stated that the [Department] must 
ensure that hearing impaired school 
children are receiving adequate 
professional assessment, follow-up, and 
services. 

Section 300.303 was added to address 
that Congressional directive, and has 
been implemented since 1977. The 
Department has routinely monitored 
§ 300.303; and when a violation has 
been identified, appropriate corrective 
action has been taken. Although it is 
important that § 300.303 be retained in 
the final regulations, the note is no 
longer relevant, and should be deleted. 

Questions relating to damage of 
hearing aids are addressed in the 

analysis of comments on the definitions 
of assistive technology devices and 
services (see §§ 300.5 and 300.6). 

Changes: The note following § 300.303 
has been deleted. 

Full Educational Opportunity Goal 
(§300.304) 

Comment: Some commenters 
expressed support for § 300.304. One 
commenter stated that SEAs and LEAs 
should be required to improve the 
general quality of education in ways 
that will benefit the disabled, including 
submitting plans and timetables relating 
to such improvements. Another 
commenter recommended updating the 
note to use “people first” language 
consistent with &e IDEA, as amended 
in 1990, and to make reference to 
quality education programs. Other 
commenters recommended that the note 
be deleted. 

Discussion: The requirement that 
there be a goal of ensuring full 
educational opportunity to all children 
with disabilities predates the FARE 
requirement in Pub L. 94-142. The 
IDEA Amendments of 1997 are 
sufficiently clear to not require an 
elaboration of the full educational 
opportunity goal. Further, in light of the 
general tenor of comments received on 
this section, and the comments and 
discussion relating to the disposition of 
notes (see analysis of general 
comments), it is clear that there would 
not be sufficient benefit gained to justify 
updating or retaining the note. 

Changes: The note following 
§ 300.304 has been deleted. 

Program Options (§300.305) 

Comment: Some commenters 
expressed support for this section, 
stating that disabled children must have 
the same opportunities as their 
nondisabled peers. One commenter 
stated that §§ 300.305 and 300.306 go 
beyond the new statute and are made 
moot by the provisions about including 
students in the regular curriculum as 
much as possible. Another commenter 
requested that the section be amended 
to make it clear that the list of items is 
not exhaustive. 

Discussion .-The provisions of 
§§ 300.305 and 300.306 do not go 
beyond the requirements of Part B of the 
Act. These are long-standing regulatory 
provisions that were included, 
unchanged, in the NPRM, and have 
been reinforced by the IDEA 
Amendments of 1997, through 
provisions requiring that children with 
disabilities be included in the general 
curriculum, and enabling them to meet 
State standards. The definition of the 

term “include” in § 300.13 makes it 
clear that the list of programs and 
services is not exhaustive. Therefore, 
the note following § 300.305 is 
unnecessary. 

Changes: The note following 
§ 300.305 has been deleted. 

Nonacademic Services (§ 300.306) 

Comment: One commenter stated that 
this section will require documenting an 
array of non-academic and 
extracurriculcur services and activities, 
and that it should be rephrased so that 
it will not lead to more unnecessary 
paperwork. Another commenter 
requested that the section be amended 
to clarify that participation in 
extracurricular activities is not a 
component of a disabled child’s 
program. 

Discussion: Section 300.306, as well 
as § 300.553 (“Nonacademic settings”) 
are long-standing provisions that were 
included, without change, in the NPRM. 
There is no basis for assuming that the 
provisions in these sections will result 
in any unnecessary or increased 
paperwork. 

Changes: None. 

Physical Education (§ 300.307) 

Comment: Several commenters 
requested that the regulations clarify 
that each public agency is responsible 
for making sure that special physical 
education (PE) (including adapted PE) is 
provided by qualified personnel, and 
not by classroom teachers, aides, related 
services personnel, or other unqualified 
personnel. One commenter stated that 
§ 300.307(b) should replace “available 
to nondisabled children” with the 
phrase “to the extent available to all 
children.” 

Discussion: Section 300.307(b), which 
provides that each child with a 
disability has the opportunity to 
participate in the regular PE program 
available to nondisabled children, is 
clear as written, and there is no basis for 
making the change recommended by the 
commenters. It is not necessary to 
amend § 300.307 to state that specially 
designed PE must ’oe provided by 
qualified personnel because SEAs are 
already required under § 300.136 to 
determine what standards must be met 
for all special education and related 
services personnel within the State. The 
note following § 300.307, which 
provided important guidance in the 
original regulations under this part, is 
no longer necessary, in light of the 
comments relating to the disposition of 
notes. 

Changes: The note following 
§ 300.307 has been deleted. 
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Assistive Technology (300.308) 

Comment: Some commenters 
expressed support for § 300.308, stating 
that disabled students must have the 
tools they need to succeed. A few 
commenters requested that a note be 
added to describe what assistive 
technology (AT) devices would be 
available for children with hearing 
impairments, including deafness. One of 
the commenters requested listing 
specific devices (e.g., captioning, 
computer software, FM systems, and 
hearing aids). 

Discussion: The AT devices for 
children with hearing impairments 
identified by the commenters are 
appropriate AT devices under this part. 
However, it is not necessary to list such 
devices in these regulations. Moreover, 
it would be inappropriate to list AT 
devices for one disability category 
without listing such devices for other 
disability categories. This position is 
consistent with the previously stated 
position related to including examples 
of AT devices in these regulations (see 
analysis of comments under §§ 300.5 
and 300.6). Some examples of AT 
devices include word prediction 
software, adapted keyboards, voice 
recognition and synthesis software, 
head pointers, and enlarged print. 

Under Section 504 of the 
Rehabilitation Act of 1973, 34 CFR Part 
104, and the Title II of the Americans 
with Disabilities Act of 1990, 28 CFR 
Part 35, local educational agencies are 
responsible for providing a free 
appropriate public education to 
qualified students with disabilities who 
are within their jurisdiction. To the 
extent that assistive technology devices 
are required to meet the obligation to 
provide FAPE for an individual student, 
the devices must be provided at no cost 
to the student or his or her parents or 
guardians. 

Changes: No change has been made to 
this section in response to these 
comments. See discussion under § 300.6 
regcU'ding a change to § 300.308. 

Extended School Year Services 
(§300.309) 

Comment: A number of commenters 
expressed support for this regulation. 
Because Notes 1 and 2 following 
§ 300.309 provide important 
clarification regarding criteria for 
providing extended school year (ESY) 
services, some commenters 
recommended that these notes be added 
to the regulations. 

Other commenters requested that 
§ 300.309 be deleted because it has no 
statutory base, and could be interpreted 
to require ESY services for all disabled 

children regardless of what the child’s 
lEP indicates is appropriate for the 
child. One comment noted that 
responsibility for providing ESY 
services will be extremely costly and 
likely will require large expenditures of 
local dollars. 

Several commenters requested that 
both notes be deleted because Note 1 is 
ambiguous and unnecessary since the 
regulation is sufficiently clear, and Note 
2 is not appropriate because all children 
regress in the summer. 

Numerous comments were received 
regarding the standards referenced in 
Note 2 that States can establish for use 
in determining a child’s eligibility for 
ESY services. One comment urged the 
adoption of a Federal standard and 
formula for determining unacceptable 
rates of recoupment. One 
recommendation was that while Note 2 
should be added to the regulation, it 
should be changed to clarify that the list 
of factors is not exhaustive. 

Another comment stated that 
“regression/recoupment” is a minimum 
standard that should be used in 
determining a child’s eligibility for ESY 
services. Other commenters indicated 
that regression/recoupment is too 
narrow a standard, and recommended 
adding to the regulations additional 
criteria that courts have used to 
determine eligibility (e.g., whether the 
child has emerging skills, the nature or 
severity of the disability, and special 
circumstances, such as prolonged 
absence or other serious blocks to 
learning progress, which in the view of 
the lEP team could be addressed by ESY 
services). 

Another comment recommended that 
the list of factors be revised to specify 
“evidence or likely indication of 
significant regression and recoupment.’’ 
One comment recommended that the 
reference to “predictive data’’ be 
expanded to “predictive data and other 
information based on the opinion of 
parents and professionals.” 

Another comment stated that, 
although the regulation should 
incorporate Note 2 and permit States to 
establish standards for determining ESY 
eligibility, public agencies also should 
be required to make these standards 
available to parents either at lEP 
meetings or on request. 

One comment recommended deleting 
Note 2 because it is too narrow and 
inconsistent with case law. According to 
the comment, the ESY standard should 
be flexible and permit consideration of 
a variety of factors (e.g., whether the 
child’s current level of performance 
indicates that the child will not make 
“meaningful progress” during the 
regular school year in the general 

curriculum or in other areas pertinent to 
child’s disability-related needs). 

Several comments recommended 
other specific changes to § 300.309, such 
as the following: (1) Section 
300.309(a)(2) should be revised to state 
that the determination of whether a 
child needs ESY services, including the 
type and amount of services, must be 
made by the lEP team and should be 
specified in the child’s lEP; (2) the 
regulation should specify a timeline for 
determining eligibility for ESY services 
to enable the parents to take appropriate 
steps to challenge the denial of services; 
(3) the regulation should clarify whether 
ESY services are limited only to summer 
programming or to other breaks in the 
school calendar; and (4) no one factor 
can be the sole criterion for determining 
whether a child receives ESY services. 

Another comment requested that 
clarification be added to specify that 
ESY services must be provided in the 
least restrictive environment, and that to 
ensure that this occurs, students with 
disabilities may have to receive ESY 
services in noneducational settings. 

One comment requested that a note ba 
added to clarify that the process for 
determining the length of a preschool 
child’s school year must be 
individualized and described in the 
child’s lEP/IFSP, and added that the 
decision is not necessarily based on 
school-aged ESY practices or formulas, 
which may be inappropriate for younger 
children, and that if a child turns three 
during the summer, the child should 
receive ESY services if specified in the 
lEP or IFSP. 

Other comments requested that the 
regulations: add a new paragraph (c) to 
address the needs of disabled children 
enrolled in private facilities and include 
additional guidance relating to an LEA’s 
obligation to conduct necessary 
evaluations during the summer when a 
child arrives in an LEA in the summer 
with an lEP from another LEA that 
requires ESY services. 

Discussion: The regulation and notes 
related to ESY services were not 
intended to create new legal standards, 
but to codify well-established case law 
in this area (and, thus, ensure that the 
requirements are all in one place). Since 
the requirement to provide ESY services 
to children with disabilities under this 
part who require such services in order 
to receive FAPE is not a new 
requirement, but merely reflects the 
longstanding interpretation of the IDEA 
by the courts and the Department, 
including it in these regulations will not 
impose any additional financial burden 
on school di.stricts. 

On reflection and in view of the 
comments, it has been determined that 
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this regulation should be retained, and 
that Note 1 following § 300.309, with 
some modifications, should be 
incorporated into the text of the 
regulation. Section 300.309 and 
accompanying notes clarify the 
obligations of public agencies to ensure 
that students with disabilities who 
require ESY services in order to receive 
FAPE have necessary services available 
to them, and that individualized 
determinations about each disabled 
child’s need for ESY services are made 
through the lEP process. The right of an 
individual disabled child to ESY 
services is based on that child’s 
entitlement to FAPE. Some disabled 
children may not receive FAPE unless 
they receive necessary services during 
time periods when other children, both 
disabled and nondisabled, normally 
would not be served. Both parents and 
educators have raised issues for many 
years about how determinations about 
ESY services can be made consistent 
with the requirements of Part B. 

The clarincation provided in Note 1 
in the NPRM is essential to ensuring 
that public agencies do not limit 
eligibility for ESY services to children 
in particular disability categories, or the 
duration of these necessary services. 
Since these issues are key to ensuring 
that each disabled child who requires 
ESY services receives necessary services 
in order to receive FAPE, this concept 
from Note 1 should be incorporated into 
this regulation. 

In the past, the Department has 
declined to establish standards for 
States to use in determining whether 
disabled children should receive ESY 
services. Instead, the Department has 
said that States may establish State 
standards for use in making these 
determinations so long as tbe State’s 
standards ensure that FAPE is provided 
consistent with the individually- 
oriented focus of the Act and the other 
requirements of Part B and do not limit 
eligibility for ESY services to children 
in particular disability categories. These 
regulations continue this approach. 

Within the broad constraints of 
ensuring FAPE, States should have 
flexibility in determining eligibility for 
ESY services, and a Federal standard for 
determining eligibility for ESY services 
is not needed. As is true for other 
decisions regarding types and amounts 
of services to be provided to disabled 
children under Part B, individual 
determinations must be made in 
accordance with the lEP and placement 
requirements in Part B. 

Regarding State standards for 
determining eligibility for ESY services. 
Note 2 was not intended to provide an 
exhaustive list of such standards. 

Rather, the examples of standards that 
were included in Note 2 (e.g., likelihood 
of regression, slow recoupment, and 
predictive data based on the opinion of 
professionals) are derived from well- 
established judicial precedents arid have 
formed the basis for many standards 
that States have used in making these 
determinations. See, e.g., Johnson v. 
BixbylSD 4, 921 F.2d 1022 (10th Cir. 
1990); Crawford v. Pittman, 708 F.2d 
1028 (5th Cir. 1983); GARCv. McDaniel, 
716 F.2d 1565 (11th Cir. 1983). It also 
should be pointed out that nothing in 
this part is intended to limit the ability 
of States to use variations of any or all 
of the standards listed in Note 2. 
Whatever standard a State uses must be 
consistent with the individually- 
oriented focus of the Act and may not 
constitute a limitation on eligibility for 
ESY services to children in particular 
disability categories. 

To ensure that children with 
disabilities who require ESY services 
receive the services that they need, a 
high priority is being placed on 
monitoring States’ implementation of 
this regulation in the next several years 
to ensure that State standards are not 
being applied in a manner that denies 
children with disabilities who require 
ESY services in order to receive FAPE 
access to necessary services. However, 
to give States needed flexibility in this 
area, the regulations should clarify that 
States may establish their own 
standards for determining eligibility for 
ESY services consistent with the 
requirements of this part. 

To respond to a concern expressed in 
the comments that this regulation could 
require the provision of ESY services to 
every disabled child, regardless of 
individual need, paragraph (a)(2) has 
been revised to make clear that ESY 
services must be provided only if a 
child’s lEP team determines, on an 
individual basis, in accordance with 
§§ 300.340-300.350, that the services 
are necessary for the provision of FAPE 
to the child. 

Although it is important that States 
inform parents about standards for 
determining eligibility for ESY services, 
a regulatory change is not necessary. 
Since this matter is relevant to the 
provision of FAPE, it already would be 
included in the information contained 
in the written prior notice to parents 
provided under this part for children for 
whom ESY services are an issue. 

There is no need to incorporate the 
lEP teeun’s responsibility to specify the 
types emd amount of ESY services. 
Section 300.309(a)(2) already specifies 
that the determination of whether a 
child with a disability needs ESY 
services must be made on an individual 

basis by the lEP team in accordance 
with §§ 300.340-300.350. These lEP 
requirements include specifying the 
types and amounts of services 
consistent with the individual disabled 
child’s right to FAPE. 

The determination of whether an 
individual disabled child needs ESY 
services must be made by the 
participants on the child’s lEP team. In 
most cases, a multi-factored 
determination would be appropriate, 
but for some children, it may be 
appropriate to make the determination 
of whether the child is eligible for ESY 
services based only on one criterion or 
factor. In all instances, the child’s lEP 
team must decide the appropriate 
manner for determining whether a child 
is eligible for ESY services in 
accordance with applicable State 
standards and Part B requirements. 
Therefore, no requirements have been 
added to the regulation regarding this 
issue. 

There is no need to specify a timeline 
for determining whether a child should 
receive ESY services. Public agencies 
are expected to ensure that these 
determinations are made in a timely 
manner so that children with 
disabilities who require ESY services in 
order to receive FAPE can receive the 
necessary services. 

No further clarification has been 
provided regarding the times when ESY 
services can be offered. Section 
300.309(b)(l)(i) specifies that ESY 
services are provided to a child with a 
disability “[bjeyond the normal school 
year of the public agency.” For most 
public agencies, the normal school year 
is 180 school days. Typically, ESY 
services would be provided during the 
summer months. However, there is 
nothing in the definition of ESY services 
in § 300.309(b) that would limit the 
ability of a public agency to provide 
ESY services to a student with a 
disability during times other than the 
summer, when school is not in session, 
if the lEP team determines that the child 
requires ESY services during these time 
periods in order to receive FAPE. 

There is no need to provide 
clarification regarding the comment that 
public agencies may wish to use 
different standards in determining 
eligibility of preschool-aged children 
with disabilities for ESY services firom 
those used for school-aged children. 
Since Part B does not prescribe 
standards for determining eligibility for 
ESY services, regardless of the child’s 
age, the issue of whether a State should 
establish a different standard for school- 
aged and preschool-aged children is a 
matter for State and local educational 
authorities to decide. 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 12577 

The lEP or IFSP will specify whether 
services must he initiated on the child’s 
third birthday for children with 
disabilities who transition from the Part 
C to the Part B program, if the child 
turns three during the summer. This 
means that ESY services would be 
provided in the summer if the lEP or 
IFSP of a child with a disability 
specifies that the child must receive 
ESY services during the summer. In any 
case, the lEP or IFSP must be developed 
and implemented in accordance with 
the terms of those documents by the 
child’s third birthday. These 
responsibilities are clarified elsewhere 
in these regulations. 

No additional clarification is being 
provided in this portion of the 
regulations as to whether parentally- 
placed disabled students can receive 
ESY services. As is true for 
determinations regarding services for 
children with disabilities placed in 
private schools by their parents, 
determinations regarding the services to 
be provided, including the types and 
amounts of such services and which 
children will be served, are made 
through a process of consultation 
between representatives of public 
agencies and representatives of students 
enrolled by their parents in private 
schools. Through consultation, if a 
determination is made that ESY services 
are one of the services that a public 
agency will offer one or more of its 
parentally-placed disabled children. 
Part B funds could be used for this 
purpose. 

No regulatory change has been made 
regarding the application of LRE 
requirements to ESY services. While 
ESY services must be provided in the 
LRE, public agencies are not required to 
create new programs as a means of 
providing ESY services to students with 
disabilities in integrated settings if the 
public agency does not provide services 
at that time for its nondisabled children. 
However, consistent with its obligation 
to ensure that each disabled child 
receives necessary ESY services in order 
to receive FAPE, nothing in this part 
would prohibit a public agency from 
providing ESY services to an individual 
disabled student in a noneducational 
setting if the student’s lEP team 
determines that the student could 
receive necessaiy ESY services in that 
setting. No further clarification is 
needed regarding the comment about 
requirements for evaluating students 
who move into LEAs during the summer 
to determine eligibility for ESY services. 
Requirements for child find are 
addressed elsewhere in these 
regulations. 

Changes: Consistent with the above 
discussion, paragraph (a)(2) of § 300.309 
has been revised, and a new paragraph 
(a)(3) has been added to this section to 
specify that (1) ESY services must be 
provided only if a child’s lEP team 
determines the services are necessary 
for the provision of FAPE to the child; 
and (2) Public agencies may not limit 
eligibility for ESY services based on 
category of disability, and may not 
unilaterally limit types and amounts of 
ESY services. Notes 1 and 2 have been 
removed. 

FAPE Requirements for Students With 
Disabilities in Adult Prisons (§ 300.311) 

Comment: Several commenters 
requested that the regulation include a 
definition of “bona fide security or 
compelling penological interest that 
cannot otherwise be accommodated.” 
Several commenters requested a 
definition that would clarify that this 
exception is to be used only in unique 
situations. These commenters requested 
that the definition specifically exclude 
routine issues of prison administration 
and convenience, cost-reduction 
measures, and policies to promote 
discipline or rehabilitation through 
systematic withholding of educational 
services which are otherwise required. 
Another commenter requested that the 
terms be defined to include prudent 
correctional administration, and 
physical or mental health 
determinations by prison health 
officials. 

One commenter stated that the 
regulation should include guidance as 
to when an lEP or placement can be 
modified under the stated exception for 
modifications. Another commenter 
requested that the regulations clarify 
that modifications to lEP or placement 
may only be made by the lEP team and 
these changes are covered by the notice 
requirements of the Act. 

Another commenter opposed services 
to students alleged to have committed 
heinous crimes and requested that a free 
appropriate public education be limited 
to those students who would otherwise 
be denied access to education services 
by virtue of their incarceration. 

One commenter requested a definition 
of the term “last educational 
placement” to clarify that this means a 
public or private school placement. 

Another commenter requested that a 
student’s “potential” eligibility for early 
release be considered in determining 
eligibility for transition services. 

Discussion: The requirement that the 
student’s lEP team make an 
individualized determination regeurding 
modifications to lEP or placement are 
clearly stated in the regulations. This 

requirement ensures that a team of 
professionals with knowledge about the 
student will be able to weigh the request 
of the State and make an individualized 
determination as to whether the State 
has demonstrated a bona fide security or 
compelling penological interest. In 
addition, the lEP team would need to 
consider possible accommodations of 
these interests and only decide to 
modify the lEP or placement in 
situations where accommodations are 
not possible. This provision also allows 
the State to address any issues specific 
to persons alleged of committing 
heinous crimes. 

This provision does not impact an 
individual’s eligibility for services, 
rather it allows the lEP team to make 
temporeury modifications to the lEP or 
placement. These modifications are to 
be reviewed whenever there is a change 
in the State’s bona fide security or 
compelling penological interest and at 
least on a yearly basis when the lEP is 
reviewed. 

A definition of the terms “bona fide 
security or compelling penological 
interest” is not appropriate, given the 
individualized nature of the 
determination and the countless 
variables that may impact on the 
determination. Further, a State’s interest 
in not spending any funds on the 
provision of special education and 
related services or in administrative 
convenience will not rise to the level of 
a compelling penological interest that 
cannot otherwise be accommodated, 
because States must accommodate the 
costs and administrative requirements 
of educating all eligible individuals 
with disabilities. 

Further, since a modification to the 
lEP or placement is a change in the 
placement or in the provision of a free 
appropriate public education, the notice 
requirements under the Act would 
clearly be invoked. 

There is no need to define the term 
“last educational placement” because 
the term is sufficiently clear. 

Finally, there is no need to further 
clarify eligibility for transition services. 
Since consideration for transition 
services is also part of the lEP process, 
eligibility determinations should be 
addressed by the lEP team based upon 
the State’s sentencing and parole 
policies, which may include potential 
eligibility for early release. 

Changes: None. 

Children With Disabilities in Public 
Charter Schools (§ 300.312) 

See comments, discussion, and 
changes under § 300.18. 
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Children Experiencing Developmental 
Delays (§300.313) 

See comments, discussion, and 
changes under § 300.7. 

Initial Evaluations (§300.320) 

Comment: A few commenters 
requested that the regulation be 
amended to require that initial 
evaluations be comprehensive so that 
each child is tested in all areas of 
possible disability, not just areas of 
suspected disability (e.g., a child who is 
having behavior problems may be acting 
out of frustration over unrecognized 
learning disabilities). Another 
commenter expressed concern that 
terms such as “in all areas of suspected 
disability” and the requirement to 
conduct evaluations in the native 
language do not appear in the NPRM, 
although they were in prior regulation 
and in Appendix A. Another commenter 
recommended that at least three 
diagnosticians from different disciplines 
actually evaluate a child, and added that 
this helps ensure that the evaluation is 
broad-based, nondiscriminatory, and 
relies on more than one method to 
determine eligibility. 

One commenter recommended that 
§ 300.320(a) repeat the language of the 
statute (i.e., that the LEA “shall 
conduct” initial evaluations, rather than 
“shall ensure that initial evaluations are 
conducted”); that the reference to 
applicable sections under §§ 300.530- 
300.536 be revised; and that other 
technical and conforming changes be 
made. A few commenters recommended 
amending § 300.320(b)(2) to add a 
provision requiring the lEP team to 
provide copies of all evaluations to the 
parents and all team members 
sufficiently in advance of the meeting at 
which they will be reviewed so that all 
have time to review the results prior to 
the meeting. 

Discussion: The general requirement 
to conduct evaluations and 
reevaluations was added to Subpart C 
(§§ 300.320-300.321) in the NPRM to 
sequentially place evaluations as a 
preliminary step in determining a 
child’s eligibility before convening an 
lEP team to develop the child’s lEP. 
However, the specific evaluation 
requirements are included in Subpart E 
(§§ 300.530-300.536). Those 
requirements, especially the ones in 
§ 300.532, are long-standing provisions 
that require the evaluations to be 
multifactored and administered in the 
child’s native language or other mode of 
communication, unless it is clearly not 
feasible to do so. Section 300.532(g) 
makes clear that the evaluation must 

include “all areas related to the 
suspected disability.” 

If public agencies are in full 
compliance with these evaluation 
requirements, the initial evaluations 
will be sufficiently comprehensive to 
identify any disability that an 
individual child may have, including 
any disability that was not initially 
suspected. Fmther, the failure to 
provide such an evaluation is an 
implementation issue and not a 
regulatory issue. Therefore, no change is 
needed in this provision. 

Section 300.320(a) of the NPRM states 
that each public agency “shall ensure 
that” a full and individual evaluation is 
conducted for each child with a 
disability. It is not necessary to 
substitute “shall conduct” for the 
language in the NPRM. The term used 
in the NPRM and in these final 
regulations places the burden squarely 
on the public agency to implement the 
evaluation requirements either directly, 
by using public agency staff to conduct 
the evaluations, or by contracting with 
other agencies or individuals to do so. 

Technical and conforming changes 
that have been recommended should be 
reflected in these final regulations to the 
extent that they are determined to be 
relevant. For example, contrary to the 
commenter’s recommendation, 
§ 300.533 (determination of needed 
evaluation data) may be germane to 
initial evaluations as well as 
reevaluations, and, therefore should be 
included in the listed sections under 
§ 300.320(b)(ii). 

To the extent feasible, the results of 
evaluations conducted under this part 
should be provided to parents and 
appropriate school personnel before any 
meeting to discuss the identification, 
evaluation, or educational placement of 
the child, or the provision of FAPE to 
the child. However, this is an 
implementation matter that should be 
left to the discretion of individual 
public agencies. In administering the 
Pcirt B program over the past 22 years, 
concerns about evaluation teams not 
having timely access to evaluation 
results have seldom been raised with 
the Department. 

Changes: The authority citation for 
the section has been revised to add a 
reference to section 614(c) of the Act. 

Reevaluations (§300.321) 

Comment: Some commenters 
expressed support for § 300.321, and 
stated that the importance of sharing the 
evaluation information with the lEP 
team is vital. One commenter 
recommended that a wording change be 
made in § 300.321(b); that the reference 
to applicable sections under §§ 300.530- 

300.536 be revised; and that other 
technical and conforming changes be 
made. 

Discussion: Technical and conforming 
changes as recommended by the 
commenter should be reflected in these 
final regulations, if relevant. 

Changes: Paragraph (a) of § 300.321 
has been amended to delete 
“§§ 300.530-300.536” from the list of 
applicable sections and replace it with 
“§ 300.536.” Paragraph (b) has been 
revised to replace the term “used” with 
“addressed.” 

Definitions Related to lEPs (§300.340) 

Comment: None. 
Discussion: To clarify that lEPs are 

developed, reviewed, and revised at lEP 
meetings, a change would be made to 
paragraph (a) of this section. However, 
as the Committee reports to the Act 
noted: 

Specific day to day adjustments in 
instructional methods and approaches 
that are made by either a regular or 
special education teacher to assist a 
disabled child to achieve his or her 
annual goals would not normally 
require action by the child’s lEP team. 
However, if changes are contemplated 
in the child’s measurable annual goals, 
benchmarks, or short-term objectives, or 
in any of the services or program 
modifications, or other components 
described in the child’s lEP, the LEA 
must ensure that the child’s lEP team is 
reconvened in a timely manner to 
address those changes. (S. Rep. No. 105- 
17, p. 5 (1997); H. Rep. No. 105-95, pp. 
100-101 (1997)) 

SEA Responsibility for IEPs(§ 300.341) 

Comment: A few commenters stated 
that the manner in which the term “that 
agency” is used in § 300.341 is 
confusing because it is not always clear 
whether the term is applying to the SEA 
or to other agencies described in the 
section and in Note 1, and requested 
that appropriate changes be made. One 
commenter stated that additional 
language is needed in the section to 
expand on the State’s ultimate 
obligation to ensure district compliance 
with all IDEA requirements. 

Several comments were received 
relating to § 300.341(b). One commenter 
stated that “religiously-affiliated” may 
be broader than parochial, but it 
inadvertently excludes private schools 
with a religious focus that are not 
affiliated but rather are freestanding, 
and recommended using “religiously- 
oriented” instead. Another commenter 
recommended using only “private 
school,” and deleting “religiously 
affiliated,” stating that there is no basis 
for using that term. 
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Some commenters stated that the term 
“lEP” has an explicit meaning in 
IDEA—as an inherent component of 
FAPE, and recommended that another 
term other than “lEP” be used with 
respect to children in private schools, 
who are not entitled to FAPE. Another 
commenter recommended that the 
statement requiring that an lEP is 
developed and implemented be revised 
to include a reference to the 
proportionate expenditure requirements 
in Subpart D. 

One commenter recommended that 
the statement in § 300.341(b)(2)(ii) 
regarding “special education or related 
services” be amended to replace “or” 
with “and” in order to avoid any 
implication that a child may receive 
only related services. Another 
commenter suggested deleting the entire 
reference to related services. 

One commenter recommended 
requiring that (1) any nonpublic school 
that is licensed by the SEA or receives 
any other tax or benefit from the State 
must develop an lEP for each disabled 
student, and (2) LEAs provide the 
student with a supplemental lEP 
showing the additional services that the 
LEA will provide. 

Discussion: The language of this 
section, and especially the note, should 
be modified to ensure that the term 
“SEA” is used consistently, to avoid the 
confusion identified by the commenters. 
This can best be accomplished, and the 
section strengthened, by moving the 
substance of the note into the text of the 
regulation. The comment related to 
ensuring compliance with all provisions 
of IDEA is addressed by § 300.600, 
which provides that the SEA is 
responsible for ensuring such 
compliance. 

In drafting the NPRM the term 
“religiously-affiliated” was adopted 
instead of the statutory term 
“parochial,” based on the assumption 
that Congress intended that all religious 
schools be included, not just those 
organized on a parish basis. The intent 
was for the broadest possible coverage. 
However, in light of the comment 
related to this matter, the term 
“religiously-affiliated” does not account 
for other religious schools that are not 
affiliated. The term should be replaced 
with the more comprehensive term 
“religious schools.” That term will be 
used throughout these regulations to 
replace “religiously-affiliated.’’ 

Another term other than “lEP” should 
be used with respect to disabled 
children who are enrolled by their 
parents in private schools. As noted by 
the commenters, (1) “lEP” is an inherent 
component of, and an explicit term used 
in, the statutory definition of “FAPE”, 

and (2) the private school provisions in 
the IDEA Amendments of 1997 and 
§ 300.454(a) make it clear that these 
children have no individual right to 
receive some or all special education 
and related services that they would be 
entitled to if enrolled in a public school. 

Therefore, if it is determined, in 
accordance with § 300.454(b) 
(Consultation with representatives of 
private school children with 
disabilities), that a given child is to 
receive special education and related 
services under this part, the document 
used to denote those services should 
have a different name. The term 
“services plan” has been adopted as an 
appropriate term for use with these 
children. 

Further, in light of the comments 
related to this section, and the 
discussion in the preceding paragraph, 
all provisions related to parentally- 
placed children in religious or other 
private schools (including the 
provisions in proposed §§ 300.341(b)(2) 
and 300.350) should be incorporated, in 
revised form, under Subpart D (Children 
in Private Schools). 

The statute does not require a private 
school to unilaterally develop an lEP for 
each disabled child enrolled in the 
school, or to require a supplemental lEP 
for additional services that the LEA will 
provide. 

Changes: The name of § 300.341 has 
been changed to “Responsibility of SEA 
and other public agencies for lEPs.” The 
paragraph headings have been deleted, 
and § 300.341 has been revised 
consistent with provisions in Subpart D 
regarding parentally-placed children 
with disabilities in religious or other 
private schools. A new paragraph (b) 
incorporates the substance of the note 
following § 300.341, to clarify that the 
provisions of the section (related to 
public agencies) also apply to the SEA, 
if the SEA provides direct services 
under § 300.370(a) and (b)(1). The note 
has been deleted. The section has been 
further revised by making other 
technical and conforming changes. A 
new paragraph has been added to 
§ 300.452(b) related to the SEA’s 
responsibility for eligible children 
enrolled in religious schools. 

When lEPs Must Be in Effect (§ 300.342) 

Comment: Some commenters stated 
that, as used in § 300.342(b)(2) and Note 
1, the terms “as soon as possible” and 
“undue delay” are not meaningful and 
should be defined or clarified. The 
commenters recommended that an 
outside timeline (e.g., 15 days following 
the lEP meetings described in § 300.343) 
be established for implementing IE?s. 
Other commenters requested that Note 1 

be deleted. A few commenters indicated 
that the statement in Note 1 (regarding 
services not being provided during the 
summer or a vacation period unless the 
child requires such services) does not 
adequately identify LEAs’ obligations. 

Discussion: It would not be 
appropriate to add an outside timeline 
under § 300.342(b) for implementing 
lEPs, especially when there is not a 
specific statutory basis to do so. 
However, with very limited exceptions, 
lEPs for most children with disabilities 
should be implemented without undue 
delay following the lEP meetings 
described in § 300.342(b)(2). 

There may be exceptions in certain 
situations. It may be appropriate to have 
a short delay (e.g., (1) when the lEP 
meetings occur at the end of the school 
year or during the summer, and the lEP 
team determines that the child does not 
need special education and related 
services until the next school year 
begins); or (2) when there are 
circumstances that require a short delay 
in the provision of services (e.g., finding 
a qualified service provider, or making 
transportation arrangements for the 
child). 

If it is determined, through the 
monitoring efforts of the Department, 
that there is a pattern of practice within 
a given State of not making services 
available within a reasonable period of 
time (e.g., within a week or two 
following the meetings described in 
§ 300.343(b)), this could raise a question 
as to whether the State is in compliance 
with that provision, unless one of the 
exceptions noted above applies. 

Changes: Paragraph (b) of this section 
is amended (consistent with the 
discussion under § 300.344(a)(2) and (3) 
of this Analysis) to require that each 
public agency must ensure that (1) a 
child’s lEP is accessible to each regular 
education teacher, special education 
teacher, related services provider and 
other service provider who is 
responsible for its implementation: and 
(2) each of the child’s teachers and 
providers is informed of his or her 
specific responsibilities related to 
implementing the child’s lEP, and of the 
specific accommodations, 
modifications, and supported that must 
be provided for the child in accordance 
with the lEP. Note 1 has been deleted. 
Note 2 (related to a 1997 date certain for 
certain requirements regarding students 
with disabilities incarcerated in adult 
prisons) also has been deleted. Subject 
headings have been added to each 
paragraph in the section. 

Comment: Several commenters 
expressed concern about § 300.342(c) 
and Note 3 (related to using an IFSP for 
a child aged 3 through 5), and some of 
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the commenters recommended deleting 
paragraph (cK2) and the reference to it 
in Note 3. The commenters stated {for 
example) that (1) IFSPs should be used 
for children under age 3, and lEPs for 
older children, and parents should not 
have a choice; (2) an IFSP may not be 
appropriate in the educational setting: 
(3) the requirement is inconsistent with 
OSEP policy letters; (4) the use of an 
IFSP or lEP requires only the two factors 
in § 300.342(c)(1)’ (i.e., it is consistent 
with State policy, and agreed to by the 
parents and the agency); and (5) because 
Note 3 and the preamble to the NPRM 
indicate a clear preference for an lEP 
rather them IFSP, a specific rationale 
should be given. 

One commenter requested that Note 3, 
or Appendix A, be amended to 
underscore that special care must be 
taken by LEAs in agreeing to continue 
children’s IFSPs when they become 
eligible for an lEP—especially if the 
IFSP does not have an educational 
component, because research has shown 
a significant positive difference in 
school readiness for kindergarten when 
children whose (prekindergarten) 
program included an educational 
component, as compared to those who 
attend custodial day care without an 
educational component. Another 
commenter requested that § 300.342(c) 
be revised to allow use of IFSPs for 
children aged 3 and above without 
meeting the requirements in paragraph 
(h)(2). 

Discussion: It is important to retain in 
these final regulations the general thrust 
of § 300.342(c) firom the NPRM (related 
to requiring parental consent to using an 
IFSP in lieu of an lEP for a child who 
moves firom the Early Intervention 
Program under Part C of the Act to 
preschool services under Part B of the 
Act). As a result of the IDEA 
Amendments of 1997, there have been 
significant changes in the statute, 
including an increased emphasis on the 
participation of children with 
disabilities in the general curriculum, 
and on ensuring better results for 
children with disabilities. Because of 
the importance of the lEP as the 
statutory vehicle for ensuring FAPE to a 
child with a disability, paragraph (c)(2) 
of this section provides that the parents’ 
agreement to use an IFSP for the child 
instead of an lEP requires written 
informed consent by the parents that is 
based on an explanation of the 
differences between an IFSP and an lEP. 

As noted by at least one commenter, 
research has shown a significant 
positive difference in school readiness 
for kindergarten if children’s 
“prekindergarten” programs included 
an educational component, compared to 

those who attend custodial day care 
without an educational component. In 
addition, the provisions related to the 
IFSP under Part C can generally be 
replicated under Part B. Because of the 
definition of “FAPE,” services that are 
determined necessary for a child to 
benefit from special education must be 
provided without fees and without cost 
to the parents. 

Changes: Note 3 has been deleted. 
Comment: Some commenters 

expressed support for § 300.342(d) in 
the NPRM (i.e., that all lEPs in effect on 
July 1,1998 must meet the new 
requirements in §§ 300.340-300.351), 
stating that public agencies have had 
since June 4, 1997 to prepare for 
changes in the lEP requirements, many 
of which have already been in use in 
some agencies. A few of the commenters 
requested that all lEPs developed during 
the spring and summer of 1998 be in 
full compliance with the new 
requirements. 

A large number of commenters 
expressed concern about § 300.342(d), 
stating (for example) that it (1) is 
inconsistent with section 201(a)(2)(A) of 
the Act; (2) will result in massive 
national noncompliance and public 
financial liability; and (3) force pro 
forma lEPs that will result in frustration 
and resentment on the part of parents 
and local providers. The commenters 
requested that the requirements be 
changed to provide that lEPs written on 
or after July 1,1998 must meet the new 
requirements. 

Discussion: It is appropriate to amend 
§ 300.342(d) to provide that lEPs 
developed, reviewed, or revised on or 
after July 1,1998 must comply with the 
requirements in section 614(d) of the 
Act and §§ 300.340-300.350 of these 
final regulations. While we commend 
the many public agencies that began as 
soon as the IDEA Amendments of 1997 
was enacted to implement the new 
statutory requirements and already have 
in place lEPs that meet these 
requirements, other public agencies 
argued compellingly that they simply 
did not have the wherewithal to ensure 
that, on July 1,1998, all lEPs would 
fully comply with the new lEP 
requirements, and that a phase-in period 
should be adopted in which the 
anniversary date for each child’s lEP 
meeting would be the basis for revising 
the child’s lEP to comply with the new 
requirements. 

Requiring lEPs developed on or after 
July 1, 1998 to meet the new 
requirements should result in more 
meaningful lEPs that focus on effective 
implementation, consistent with the 
purposes of the IDEA Amendments of 
1997. At the same time, public agencies 

are strongly encouraged to grant any 
reasonable requests from parents for an 
lEP meeting to address the new lEP 
provisions. Public agencies are also 
encouraged to inform parents of the 
important changes resulting from the 
new lEP requirements so that they may 
be effective partners in the education of 
their children. 

Changes: Section 300.342(d) has been 
revised to state that all lEPs developed, 
reviewed, or revised on or after July 1, 
1998 must meet the requirements of 
§§300.340-300.350. 

lEP Meetings (§ 300.343) 

Comment: One commenter stated that, 
as written, § 300.343(b)(1) implies that 
an LEA is required to make an offer of 
services in accordance with an lEP 
whether or not the child qualifies (i.e., 
before the child is evaluated), and 
requested clarification of the provision. 
Other commenters stated that the 
requirement should begin with referral, 
not consent, and “services” should be 
referenced as “special education and 
related services.” 

Some commenters expressed support 
for the 30 day timeline in 
§ 300.343(b)(2) (i.e., that an lEP meeting 
is conducted within 30 days of 
determining that a child needs special 
education). A few commenters 
requested changing the provision to 30 
“school days.” One commenter 
recommended amending the provision 
to recognize that regular education 
teachers are not available in the 
summer, because to the extent 
participation of a regular education 
teacher is required at the lEP meeting, 
the meeting would have to wait until 
teachers return. 

A number of comments were received 
relating to § 300.343(c)(1) (Review and 
revision of lEPs). One commenter 
requested that paragraph (c)(1) be 
amended to clarify that a child’s lEP is 
reviewed periodically if warranted, or 
requested by the child’s parent or 
teacher, and to include additional 
Icmguage related to determining if the 
child is making meaningful progress 
toward attaining the goals and standards 
for all children as well as goals and 
short term objectives or benchmarks. 
Other commenters recommended 
requiring that a review meeting be held 
when requested by an lEP team member, 
and that LEAs honor “reasonable” 
requests from parents for timely lEP 
review meetings. 

One commenter requested amending 
paragraph (c)(2){i) (related to revising a 
child’s lEP to address any lack of 
progress in the annual goals) by adding 
benchmarks or short term objectives to 
the statement related to annual goals. A 
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few commenters recommended deleting 
the reference to “Other matters” in 
§ 300.343(c)(2)(v) as the language is 
redundant and confusing. 

A few commenters requested that a 
new § 300.343(d) be added to 
incorporate the statutory requirement in 
section 614(c)(4) (i.e., procedures to 
follow when the lEP team determines 
that no additional data are needed to 
determine whether the child continues 
to be a child with a disability). One 
commenter felt that an additional note 
should be added to encourage 
combining the eligibility meeting with 
the initial lEP meeting. 

Discussion: There is potential for 
confusion with the language in 
§ 300.343(b)(1) of the NPRM regarding 
whether a child must be evaluated 
before the offer of services is made. It 
also would be more appropriate to refer 
to “special education and related 
services” rather than referring simply to 
“services.” 

While the basic position taken in the 
NPRM with respect to § 300.343(b)(1) 
bas been retained (i.e., an offer of 
services will be made to parents within 
a reasonable period of time from the 
public agency’s receipt of parent 
consent to initial evaluation), the 
concept of “making services available” 
to a child with a disability seems more 
relevant to these final regulations than 
“offer of services” in ensuring that 
FAPE is available to a child with a 
disability in a timely manner. 

Therefore, the regulations should be 
amended to clarify that, within a 
reasonable period of time following 
consent to an initial evaluation, the 
evaluation is conducted; and if the child 
is determined eligible under this part, 
special education and related services 
are made available to the child, in 
accordance with an lEP. 

It would not be appropriate to chemge 
the reference to § 300.343(b)(1) from 
“parent consent” to “referral” because 
informed consent of the parents is a 
necessary step in ensuring that the 
evaluation will be conducted. 

It also would not be appropriate to 
change the 30 day timeline in 
§ 300.343(b)(2) to 30 “school days.” 
That timeline is a long-standing 
provision that has been appropriately 
implemented since the inception of the 
regulations under this part, and there is 
no basis to make such a change. 

A provision is not necessary to clarify 
that public agencies will honor 
“reasonable” requests by parents for a 
meeting to review tbeir child’s lEP. 
Public agencies are required under the 
statute and these final regulations to be 
responsive to parental requests for such 
reviews. If a public agency believes that 

the frequency or nature of the parents’ 
requests for such reviews is 
unreasonable, the agency may 
(consistent with the prior notice 
requirements in § 300.503) refuse to 
conduct such a review, and inform the 
parents of their right to request a due 
process hearing under § 300.507. It 
should be noted, however, that as a 
general matter, when a child is not 
making meaningful progress toward 
attaining goals and standards applicable 
to all children, it would be appropriate 
to reconvene the lEP team to review the 
progress. 

It is inappropriate and unnecessary to 
add “benchmarks or short-term 
objectives” to the statement on annual 
goals in § 300.343(c)(2)(i). The language 
in that paragraph, which incorporates 
the language from the statute, refers to 
“the annual goals described in 
§ 300.347(a).” Section 300.347(a) states 
that each child’s lEP must include “A 
statement of measurable annual goals, 
including benchmarks or short-term 
objectives * * Therefore, 
benchmarks or short-term objectives are 
inherent in § 300.343(c)(2)(i), and do not 
need to be repeated. 

It is not necessary to include a note 
encouraging public agencies to combine 
the eligibility and initial lEP meetings. 
This is an individual State option that 
many States have unilaterally elected to 
follow in implementing Part B of the 
Act over the past 22 years, while other 
States have determined that the better 
course is to hold separate meetings. 

Changes: The title of § 300.343(b) bas 
been changed from “Timelines” to 
“Initial lEPs; provision of services.” 
Paragraph (b)(1) has been amended to 
(1) clarify that, within a reasonable 
period of time from the agency’s receipt 
of consent to an initial evaluation, “the 
evaluation is conducted”, and (2) clarify 
the timing issue by replacing “offer of 
services * * * is made to parents” with 
“special education and related services 
are made available to tbe child * * *”. 
Paragraph (b)(2) has been changed by 
replacing the phrase “In meeting the 
timeline in paragraph (b)(1)” with “In 
meeting the requirement in paragraph 
(b)(1).” In the title to § 300.343(c), the 
term “lEP” has been changed to “lEPs.” 
Paragraph (c)(2)(ii) has been revised to 
correctly cite § 300.536. The authority 
cite has been changed from “1414(d)(3)” 
to “1414(d)(4)(A).” 

Comment: A number of comments 
were received on the note following 
proposed § 300.343 (regarding the offer 
of services within 60 days of parent 
consent to initial evaluation). Some 
commenters expressed support for the 
60 day time frame, stating that (1) many 
LEAs experience significant delays in 

completing evaluations, especially 
during the summer, and delay providing 
FAPE for a very long time, and (2) if 
LEAs respond to requests for evaluation 
in a timely manner, 60 days is 
reasonable. Many of these commenters 
recommended that the note be added to 
the regulation. 

Other commenters recommended 
deleting the 60 day timetable in the 
note, stating that (1) the timeline is not 
a reflection of the statute, and Federal 
guidance is not necessary because most 
States have set reasonable, child- 
friendly timetables for the initial 
provision of services; (2) it is 
unrealistic, unreasonable, and 
ambiguous (3) it would override time 
frames set by States, (4) the Department 
could continue to monitor the issue of 
reasonableness in each State without the 
timeline; and (5) while lEPs generally 
can be implemented within 60 days, 
this non-statutory requirement should 
not become the standard for all cases. 

Some commenters recommended 
changing the length of the timelines 
(e.g., to 75 days, 80 days, 90 days, or 120 
days), or using the designation of 
“school days” or “operational days,” or 
adding a caveat exempting school 
breaks and holidays from the 60 day 
timeline. One commenter requested a 
clarification of timelines when the 
initial evaluation occurs with less than 
sixty days remaining in the school year. 

Discussion: While it is critical that 
each public agency make FAPE 
available in accordance with an lEP 
within a reasonable period of time after 
the agency’s receipt of parent consent to 
an initial evaluation, imposing specific 
timelines could result in the timelines 
being implemented only in a 
compliance sense, without regard to 
meeting the spirit of the requirement, 
and this may not always serve the best 
interests of the children involved. 

Moreover, as indicated by some of the 
commenters, most States are able to 
meet a timeline of 60 days. The 
Department considers this to be 
reasonable, and will not make a finding 
of noncompliance when monitoring a 
State that is meeting the 60 day timeline 
for most children. 

It is recognized, however, that it may, 
for some children, take longer, and for 
some, it could be done in a shorter 
period of time. Therefore, the note 
following § 300.343 should be deleted, 
and no timelines should be added to the 
final regulations relating to the concept 
of “within a reasonable period of time.” 
Although no specific timeline is given, 
implementation should be done with all 
due haste. 

Changes: The note following 
§ 300.343 has been removed. 



12582 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

lEP Team (§300.344) 

Comment: A wide variety of general 
comments was received regarding this 
section. Some commenters believe that 
anyone expected to implement the lEP 
should attend the lEP meeting. 
Numerous comments were received 
regarding the note to this section of the 
NPRM. Some commenters believed that 
the note should be deleted in its entirety 
because it went beyond the statute, 
while other commenters recommended 
that only portions be deleted, or that the 
note be included in the regulations 
instead. Other commenters requested a 
limitation on the number of people that 
could attend lEP meetings, with 
provision for an exception when 
necessary. 

Other commenters suggested that 
there should be a requirement that an 
appropriate member of the lEP team 
meet with every teacher that works with 
a student to explain goals and objectives 
contained in the lEP and 
accommodations and modifications 
required by the teachers. 

Discussion: In response to 
commenters’ recommendations and in 
light of the general decision not to use 
notes in these final regulations, the note 
following this section of the NPRM 
should be removed as a note. However, 
substantive portions should be 
incorporated, as appropriate, into 
pertinent provisions of this section, 
reflected in questions and answers on 
lEP requirements that are contained in 
Appendix A to these regulations, or 
addressed in the discussion of 
comments regarding this section. 

No limitation on the number of 
individuals who can attend lEP 
meetings should be imposed, as 
requested by commenters, since these 
determinations are left to parents and 
public agencies, based on the 
requirements of this section. These 
requirements are sufficient to ensure 
that membership on the lEP team is 
limited to individuals who have 
particular knowledge or expertise to 
bring to the meeting. No clarification is 
needed here with regard to 
accommodations and modifications for 
all personnel who implement a child’s 
lEP, since that requirement is addressed 
under § 300.346(d)(2) of these 
regulations. 

Changes: The note following this 
section of the NPRM has been removed. 

Comment: Some commenters 
recommended that this regulation be 
amended to specify that parents cem 
bring “advocates of their choice’’ to 
their child’s lEP meetings. Other 
commenters recommended that the 
regulation be clarified to state that 

parent support personnel can attend lEP 
meetings if requested by the parent, and 
that if &e district disagrees with the 
attendance of a person invited by the 
parent, they may file a complaint but 
must not prohibit that person from 
attending the meeting. 

Commenters also requested 
clarification regarding how the public 
agency would document that it has 
ensured that the parent actually has 
been given the opportunity to 
participate meaningfully at their child’s 
lEP meeting. 

Discussion: As numerous commenters 
emphasized, it is essential that pments 
are given the opportunity to participate 
meaningfully as members of their 
child’s lEP team. In many situations, an 
lEP meeting can be a very intimidating 
experience for many parents, even if the 
LEA encourages their active 
participation. Frequently, as 
commenters have suggested, parents 
would be assisted greatly at their child’s 
lEP meetings if another person could 
accompany them. It is important to 
point out that under IDEA and the 
original regulations for this program, 
parents always have been afforded the 
opportunity to bring a friend or 
neighbor to accompany them at their 
child’s lEP meeting. Question 26 in the 
Notice of Interpretation on lEP 
requirements, published as Appendix A 
to 34 CFR part 300, in 1981, stated in 
a note that, in some instances, parents 
might elect to bring another participant 
to the meeting, e.g., a friend or neighbor, 
someone outside of the agency who is 
familiar with applicable laws emd with 
the child’s needs, or a specialist who 
conducted an independent evaluation of 
the child. 

Many parents traditionally have 
brought other individuals to accompany 
them to their child’s lEP meeting as a 
way of ensuring their meaningful 
participation. Therefore, in response to 
commenters’ suggestions and to ensure 
that meaningful parent participation at 
their child’s lEP meeting is preserved, a 
new paragraph (c) should be added to 
this section. 

Changes: Section 300.344 has been 
amended by adding a new paragraph (c) 
to clarify that “[T]he determination of 
the knowledge or special expertise of 
any individual described in paragraph 
(a)(6) of this section shall be made by 
the party (the parents or the public 
agency) who invited the individual to be 
a member of the lEP team.’’ 

Comment: Numerous commenters 
addressed the requirement in proposed 
§ 300.344(a)(2) and the pertinent 
portions of the note regarding the role 
of the regular education teacher as a 
member of the child’s lEP team if the 

child is, or may be, participating in the 
regular educational environment. Some 
commenters were supportive of the 
participation of the regular education 
teacher at an lEP meeting, agreeing that 
at least one regular education teacher of 
the child should be an lEP team 
member. Some commenters also pointed 
out that problems surrounding 
placement of a child with a disability in 
the regular classroom cannot be 
addressed without adequate preparation 
or participation of teachers of those 
classes in the lEP meeting. 

Those commenters opposed to the 
requirement cited potential costs. Some 
commenters also pointed out that, for 
children with disabilities taking a 
number of subjects, it will be impossible 
to bring all teachers together, while a 
single teacher will not have the requisite 
expertise on a variety of subjects. 

Other commenters who were 
supportive of the regular education 
teacher’s participation in principle, and 
acknowledged the importance of 
obtaining input fi-om a regular education 
teacher, recommended a more flexible 
approach. These commenters felt that a 
requirement that a regular education 
teacher be present at every lEP meeting 
would interfere with the ability of 
regular education teachers to provide 
the necessary instruction to all children 
in their classrooms, both with and 
without disabilities. Specific 
recommendations that commenters 
made for regulatory changes were (1) the 
reference to regular educational 
environment in § 300.344(a)(2) should 
be replaced with language such as, if the 
child is, or may be, participating in a 
non-special education classroom; (2) the 
reference to regular education teacher 
should be replaced with general 
education teacher or person 
knowledgeable about the general 
education curriculum at the child’s 
grade level; (3) the participation of a 
regular education teacher is required 
only if issues arise regarding behavior or 
socialization, making the input 
necessary; and (4) a regular education 
teacher must attend if the child with a 
disability is, or may be, receiving 
instruction from a regular education 
teacher during the period of time 
covered by the proposed lEP. 

Commenters made a number of other 
suggestions concerning which lEP 
meetings the regular education teacher 
needs to attend and how those 
determinations could be made, such as, 
(1) the regular education teacher must 
attend only the annual lEP review 
meeting, but that attendance at other 
meetings should be on an as-needed 
basis; (2) there should be no 
requirement that the regular education 
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teacher be physically present at the lEP 
meeting, but must be given the 
opportunity to provide oral or written 
input about the child and appropriate 
instructional strategies; (3) the regular 
education teacher must attend to the 
extent appropriate; (4) the lEP team 
must consult with the regular education 
teacher to the extent appropriate, and 
determine whether it is necessary for 
the regular education teacher to attend 
all or part of the meeting; and (5) 
attendance is at the option of the regular 
education teacher, who also can appoint 
an individual of his or her choice who 
has had experience with the child and/ 
or has had adequate pre-planning time 
with special education personnel. 

Other commenters asked whether 
other individuals could be substituted 
for the regular education teacher’s 
participation at lEP meetings, such as, 
(1) a special education teacher who is 
knowledgeable about the general 
curriculum; (2) a school counselor, 
particularly for high school students; (3) 
an individual certified as a regular 
education teacher, regardless of whether 
that individual is currently working 
with the child; and (4) for children who 
are receiving only speech-language 
services, a regular education teacher 
need not participate. 

Commenters mso requested that the 
regulations be clarified to state that 
school officials will not be deemed to 
have predetermined placement solely 
because a regular education teacher is 
not present at an lEP meeting. In the 
event that a regular education teacher 
does not attend, commenters asked if 
that regular education teacher would be 
required to provide input regarding the 
regular curriculum, and, if so, how this 
would be accomplished and 
documented. 

Numerous commenters expressed 
concerns regarding confidentiality of 
lEPs if regular education teachers who 
did not attend the meeting are provided 
copies. Some commenters suggested 
that there be a central location for all 
lEPs, and the regulation make explicit 
that there are limitations on redisclosure 
of information in lEPs to others. 

Discussion: Based on careful 
consideration of comments as well as 
applicable statutory requirements, 
§ 300.344(a)(2) should be retained in 
these final regulations, but additional 
clarification should be provided in 
Appendix A and in § 300.342(b) of these 
regulations. 

Section 614(d)(l)(B)(ii) of the Act 
specifies that the lEP team must include 
“at least one regular education teacher 
of such child (if the child is, or may be, 
participating in the regular education 
environment).” This statutory provision 

therefore prescribes that for any child 
who is, or may be participating in the 
regular educational environment, that 
child’s regular education teacher must 
be a member of the child’s lEP team. 
The child’s regular education teacher’s 
membership on the lEP team is 
particularly important to meeting the 
statutory requirement in section 
614(d)(l)(A)(ii)(I) of the Act that the lEP 
explain how the child’s needs will be 
met so that the child can be involved in 
and progress in the general curriculum. 

In implementing the requirement for 
membership of a regular education 
teacher on the lEP team, the public 
agency will determine which teacher or 
teachers of the child will fulfill that 
function to ensure participation of at 
least one regular education teacher in 
the development, review, and revision 
of the child’s lEP, to the extent 
appropriate, in accordance with section 
614(d)(3)(C) of the Act. (See discussion 
of § 300.346(d) of these regulations). 

In addition, it would be highly 
beneficial to the education of children 
with disabilities to ensure that those 
regular education teachers and other 
service providers of the child who are 
not members of the child’s lEP team are 
informed about the contents of a child’s 
lEP to ensure that the lEP is 
appropriately implemented. 

Whether the child’s regular education 
teacher must be physically present at an 
lEP meeting, and to what extent that 
individual must participate in all phases 
of the lEP process, are matters that must 
(1) be determined on a case-by-case 
basis by the public agency, the parents, 
and other members of the lEP team, and 
(2) be based on a variety of factors. This 
issue is discussed in more detail in a 
question and answer contained in 
Appendix A to these final regulations. 
Since the statutory language is 
incorporated into this regulation 
verbatim, no changes should be made 
regarding the use of the term “regular 
education teacher,” or the statutory 
language regarding the regular 
educational environment. 

It is important to point out that the 
statute specifies that at least one regular 
education teacher of the child is a 
member of the lEP team. Therefore, the 
suggestions of commenters that other 
individuals could participate in lieu of 
the child’s regular education teacher as 
the regular education teacher member of 
the child’s lEP team should not be 
adopted; however, as stated in the note 
to this section in the NPRM, the regular 
education teacher participating in a 
child’s lEP meeting should be the 
teacher who is, or may be, responsible 
for implementing the lEP, so that tliO 

teacher can pcirticipate in discussions 
about how best to teach the child. 

If the child has more than one regular 
education teacher, the LEA may 
designate which teacher or teachers of 
the child will participate on the lEP 
team. While all regular education 
teachers of the child need not attend the 
child’s lEP meeting, their input should 
be sought, regardless of whether they 
attend. In addition, each public agency 
must ensure that (1) the child’s lEP is 
accessible to each regular education 
teacher (and to each special education 
teacher, related services provider and 
other service provider) who is 
responsible for its implementation, and 
(2) each of the child’s teachers and 
providers is informed of his or her 
specific responsibilities related to 
implementing the child’s lEP, and of the 
specific accommodations, 
modifications, and supports that must 
be provided to the child in accordance 
with the lEP. This provision is 
necessary to ensure proper 
implementation of the child’s lEP and 
the provision of FAPE to the child. 
However, the mechanism that the public 
agency uses to inform each teacher or 
provider of his or her responsibilities is 
left to the discretion of the agency. 

It is expected that the circumstances 
will be rare in which a regular 
education teacher would not be required 
to be a member of the child’s lEP team. 
However, there may be situations in 
which a child is placed in a separate 
school and participates only in meals, 
recess periods, transportation, and 
extracurricular activities with 
nondisabled children and is not 
otherwise participating in the regular 
educational environment, and no 
change in that degree of peirticipation is 
anticipated during the next twelve 
months. In these instances, since there 
would be no current or anticipated 
regular education teacher for a child 
during the period of the lEP, it would 
not be necessary for a regular education 
teacher to be a member of the child’s 
lEP team. 

No further clarification should be 
provided in response to commenters’ 
concerns about the potential for 
violation of requirements regarding 
confidentiality of information if copies 
of a child’s lEP are distributed to regulm 
education teachers or other school 
personnel who did not attend the BEP 
meeting. These regulations contain 
.confidentiality requirements at 
*§§ 300.560-300.577 that are modeled 
after those in the Family Educational 
Rights and Privacy Act of 1974 (FERPA), 
20 U.S.C. § 1232(g), which also applies 
to this program. 
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While FERPA does not protect the 
confidentiality of information in 
general, it prohibits the improper 
disclosure of information from 
education records and generally protects 
parents’ and students’ privacy interests 
in “education records.” Records 
regarding an individual student’s 
disability maintained by an educational 
agency or institution or by a party acting 
for the agency or institution are 
education records under FERPA. 
Therefore, a child’s lEP is an “education 
record” which is subject to FERPA. 

Under FERPA and Part B, the prior 
written consent of the student’s parent 
or of the eligible student must be 
obtained for disclosure of personally 
identifiable information in education 
records, unless one of the authorized 
exceptions to the prior written consent 
requirement is applicable. (34 CFR 
99.30 and 300.571 (a)(2) and (b)). 

Under 34 CFR 99.31(a)(1), educational 
agencies or institutions, under certain 
circumstances, may disclose personally 
identifiable information in education 
records without prior written consent to 
school officials with legitimate 
educational interests. Each educational 
agency or institution must provide 
annual notification regarding how it 
meets the requirements of FERPA. This 
annual notification under FERPA must 
include a statement indicating that the 
parent or eligible student has a right to 
consent to disclosure of personally 
identifiable information, and the 
exception permitting nonconsensual 
disclosures to school officials with 
legitimate educational interests must be 
described. 

The criteria for determining which 
parties eire school officials and what the 
agency or institution considers to be a 
legitimate educational interest also must 
be specified in this annual notification. 
(34 CFR 99.7(a)(3)). Accordingly, an 
educational agency or institution may 
disclose information from education 
records to teachers and other school 
officials who meet the criteria set forth 
in the agency’s or institution’s notice 
and must restrict access by other school 
employees who do not fall within an 
exception, unless consent to the 
disclosures is obtained. Although 
regular education teachers who fall 
within this exception also may disclose 
education records to other school 
officials with legitimate educational 
interests, those officials are subject to 
the restrictions on redisclosure in 34 
CFR 99.33. 

Public agencies also may find it 
practical to store education records in 
one central location to limit access to 
those individuals to whom the agency 
or institution is permitted to disclose 

personally identifiable information 
without prior consent. 

Changes: Section 300.342(b) has been 
amended, consistent with the above 
discussion. 

Comment: Commenters requested that 
“special education provider” be defined 
and that clarification be provided to 
indicate when a special education 
provider could attend an lEP meeting in 
lieu of a special education teacher. 
Other commenters asked if a 
paraprofessional could attend an lEP 
meeting in lieu of a special education 
teacher or special education provider. 
Some commenters recommended that 
the regulations clarify that it would not 
be permissible for a paraprofessional to 
be substituted for a qualified special 
education teacher or provider as an lEP 
team member. 

Commenters also recommended 
clarification that parents should be 
informed about the qualifications of the 
lEP team members and degree to which 
the lEP is being implemented by what 
commenters referred to as “non¬ 
qualified personnel.” 

Discussion: Section 300.344(a)(3) of 
these final regulations implements 
section 614(d)(l)(B)(iii) of the Act, 
which gives the public agency the 
flexibility to determine whether the 
child’s special education teacher or 
special education provider should be a 
member of the child’s lEP team. The 
special education teacher or provider 
who is a member of the child’s lEP team 
should be the person who is, or will be, 
responsible for implementing the lEP. 
For example, if the child’s disability is 
a speech impairment, the special 
education teacher or special education 
provider could be the speech-language 
pathologist. 

While there is no statutory 
requirement that public agencies inform 
parents of the qualifications of members 
of the lEP team, there is nothing in these 
regulations that would preclude public 
agencies from providing parents with 
this type of information. Public agencies 
are encouraged to grant reasonable 
requests from parents for such 
information. 

Changes: None. 
Comment: Numerous commenters 

requested that language from Appendix 
A about the public agency’s ability to 
commit agency resources be added to 
the regulation. Commenters emphasized 
that it was especially important that the 
individual attending an lEP meeting in 
the capacity of public agency 
representative must be an individual 
such as an LEA administrator who is 
qualified to develop specially designed 
instruction and have authority to make 
decisions regarding LEA resources. 

To give LEAs flexibility in their 
representation, some commenters 
suggested that the public agency 
representative should be an individual 
who can interpret the instructional 
implications of evaluation results and 
may be a member previously described. 
Other commenters emphasized that the 
requirement for participation of a public 
agency representative could be 
burdensome for rural States, and 
recommended that the regulations be 
clarified to indicate that lEP team 
members could fulfill dual functions so 
that responsibility of the public agency 
representative could be delegated to 
another team member. 

Some commenters requested that the 
regulation be amended to provide that if 
particular services are not available in 
the district, lack of availability does not 
relieve the school district of its 
obligation either to provide needed 
services to a disabled child, or to 
include those services on a child’s lEP. 

Discussion: The three criteria 
enumerated in the statute at section 
614(d)(l)(B)(iv) describing the 
representative of the public agency who 
is a member of the lEP team are 
incorporated into § 300.344(a)(4) of 
these final regulations. The statute 
should not be read to prohibit the public 
agency from designating another 
member of the lEP team to act as the 
public agency representative, if that 
individual meets the specified criteria 
for each role. Therefore, a new 
paragraph (d) should be added to 
§ 300.344 regarding a public agency’s 
authority to designate another lEP team 
member as the public agency 
representative member of the lEP team, 
so long as the criteria in § 300.344(a)(4) 
are satisfied. 

Changes: Section 300.344 has been 
amended by adding a new paragraph 
(d), which authorizes a public agency to 
designate another lEP team member as 
the public agency representative, 
provided the criteria in § 300.344(a)(4) 
are satisfied. 

Comment: Many commenters 
emphasized the need to link the lEP and 
evaluation processes to ensure that 
participants on the lEP team were 
knowledgeable about the deliberations 
during the evaluation process and 
eligibility determination. Some 
commenters believed that the language 
about interpretation of evaluation 
results needs to be modified to specify 
that the individual in this capacity had 
contributed to the evaluation process. 
Many commenters requested Aat the 
regulation should specify that the initial 
lEP team must include a member of the 
eligibility team who is qualified to 
interpret the instructional implications 
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of the evaluation results. Some 
commenters favored having such an 
individual present at all lEP meetings. 

Discussion: Section 300.344(a)(5) 
essentially reflects the statutory 
requirement at section 614(d)(l)(B)(v), 
which requires the participation of an 
individual who is knowledgeable about 
the instructional implications of 
evaluation results, who may be another 
member of the lEP team. No further 
clarification should be provided since 
the statute specifically affords public 
agencies the flexibility to select another 
member of the lEP team to fulfill the 
requirement of § 300.344(a)(5), provided 
that individual is knowledgeable about 
the instructional implications of 
evaluation results. 

Although commenters requested that 
the regulation be amended to require the 
participation of a member of the 
eligibility team who is knowledgeable 
about evaluation results to fulfill the 
requirement of § 300.344(a)(5), there is 
no statutory authority to impose such a 
requirement, either for initial or 
subsequent lEP meetings. However, it is 
expected that public agencies will find 
it helpful to have members of the 
eligibility team as lEP team members for 
initial and subsequent meetings to 
develop a child’s lEP. 

Changes: None. 
Comment: Numerous comments were 

received regarding the participation of 
related services personnel at lEP 
meetings. Some commenters believed 
that any time a child is receiving a 
related service, or whenever a related 
service is reflected in the child’s goals 
and objectives, the relevant related 
services personnel must attend the lEP 
meeting. Other commenters requested 
that the clarification in Appendix A 
regarding related services personnel 
who have special knowledge and 
expertise regarding the child be 
included in the regulations as well. 

Many commenters requested a 
regulatory change to specify that related 
services personnel must attend lEP 
meetings, if appropriate, and need not 
be invited by the LEA. Other 
commenters recommended that to assist 
parents, clarification should be 
provided that related services personnel 
and the parents always must be notified 
of the lEP meeting whenever the child’s 
need for a related service is being 
discussed. Other commenters 
recommended that § 300.344(a)(6) be 
changed to other individuals with 
special knowledge and expertise 
regarding the child, the child’s 
disability and unique needs, and that 
criteria for attending the lEP meeting 
should include persons who can 

contribute to the quality of the final 
document. 

Memy commenters recommended that 
the regulations specify which related 
services personnel must attend lEP 
meetings. Several commenters 
recommended that lEP teams always 
must include school psychologists who 
are knowledgeable about clinical testing 
administration, particularly when 
evaluation results are being used to 
determine lEP goals, behavior impedes 
learning, reevaluations are required or 
are being determined, and functional 
behavioral assessments and reviews of 
behavioral interventions are necessary. 

A number of comments were received 
regarding making the school nurse or 
other qualified provider of school health 
services a required participant on the 
lEP team. Some commenters limited this 
recommendation to situations in which 
the child has medical concerns or 
specialized health needs, and urged the 
participation of these individuals to the 
greatest extent practical, and when 
appropriate on the lEP team. 

Many commenters were concerned 
that paragraph (a)(6) of this section was 
too restrictive, because it (1) could 
prevent parents fi’om bringing support 
personnel, representatives of PTIs and 
other parent organizations, and other 
advocates to their child’s lEP meetings, 
and (2) could place an unreasonable 
bm-den on the parent to prove the 
individual’s “special knowledge or 
expertise” regarding their child. 

Several commenters requested that 
the regulations list the conditions under 
which speech-language pathologists and 
audiologists will or may serve on the 
lEP team. Some commenters 
recommended that the regulations be 
amended to make the participation of 
the speech-language pathologist at the 
lEP meeting mandatory, while other 
commenters suggested that the number 
of individuals required to be on LEP 
teams for students for whom speech is 
the only special education service was 
excessive. 

Some commenters recommended that 
the regulations specify that a person 
knowledgeable about the language and 
communication needs of deaf children 
must be present for their lEP meetings. 
Numerous commenters favored 
including in the regulation the portion 
of the note regarding the attendance of 
persons knowledgeable about positive 
behavior interventions and strategies at 
lEP meetings, if the student’s behavior 
impedes the learning of the student or ■ 
others. Some of these commenters 
recommended that the reference be 
changed to a person trained in the 
design and use of effective positive- 
behavior support strategies. 

Several comments were received 
regarding an attorney’s participation at 
lEP meetings, and a recommendation 
was made that the discussion regarding 
the attorney’s role at lEP meetings in 
Appendix A should be incorporated 
into the regulations. Another 
commenter recommended that the 
regulation should state that attorneys 
should never be in attendance at lEP 
meetings unless such a meeting is 
convened as a result of an 
administrative proceeding or judicial 
review. Other commenters suggested 
that adults with disabilities should be 
required members of the LEP team. 

Discussion: Section 300.344(a)(6) 
adopts verbatim the statutory language 
at. section 614(d)(l)(B)(vi) of the Act. 
Under this section, parents and public 
agencies have the discretion to bring to 
lEP meetings as lEP team members other 
individuals who have knowledge or 
special expertise regarding the child, 
including related services personnel, as 
appropriate. Under this statutory 
provision, the parent’s and public 
agency’s right to bring other individuals 
to the lEP meeting at their discretion 
must be exercised in a manner that 
ensures that all members of the lEP team 
have the knowledge or special expertise 
regarding the child to contribute 
meaningfully to the lEP team. 

Individuals with knowledge about the 
child could include neighbors or friends 
of the parents, or advocates, who, in the 
judgement of the parents, are able to 
advise or assist them at the meeting. 
Individuals with special expertise could 
include professionals in ev^uation or 
special education and related services 
who have been directly involved with 
the child, as well as those who do not 
know the child personally, but who 
have expertise in (for example) an 
instructional method or procedure, or in 
the provision of a related service that 
the parents or agency believe can be of 
assistance in developing an appropriate 
lEP for the child. 

There is no need to make the 
participation of school nurses on the lEP 
team mandatory, as requested by 
commenters. As providers of the related 
service “school health services,” their 
participation would be subject to the 
requirements of this section, and they 
could be members of the lEP team at the 
discretion of the parents or public 
agency, provided that they possess the 
requisite knowledge and special 
expertise regarding the child. The same 
is true of providers of speech-language 
and audiology services and individuals 
knowledgeable about the 
communication needs of students who 
are deaf or hard of hearing. In the case 
of a child whose behavior impedes the 
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learning of the child or that of others, 
the public agency is encouraged to have 
a person with special expertise in 
positive behavior interventions and 
strategies on the lEP team at the lEP 
meeting. 

Individuals such as representatives of 
PTIs may, at the parent’s discretion, 
serve as members of the lEP team, 
provided they possess the requisite 
knowledge or expertise regarding the 
child. 

Regarding attorneys participation at 
lEP meetings, it is important to note that 
a new statutory provision at section 
615(i)(3){D)(ii) provides that attorneys’ 
fees may not be awarded for an lEP team 
meeting unless the meeting is convened 
as the result of an administrative 
proceeding or judicial action, or at the 
discretion of the State, for a mediation 
conducted prior to initiating a due 
process hearing under the Act. Issues 
raised related to attorneys’ fees 
regarding lEP meetings are also 
addressed under § 300.513 of this 
attachment and in Appendix A. 

It is not necessary to require the 
participation of adults with disabilities 
on the lEP team. As is true of other 
related services personnel, as well as 
other individuals selected as lEP team 
members at the parent’s or agency’s 
discretion, an adult with a disability 
could be a member of an lEP team at the 
parent’s or public agency’s discretion if 
that individual possesses the requisite 
knowledge and expertise regarding the 
child. 

Changes: A new § 300.344(c) has been 
added to clarify that “The determination 
of the knowledge or special expertise of 
any individual described in paragraph 
(a)(6) of this section shall be made by 
the parents or public agency who 
invited the individual to be a member 
of the lEP team.” 

Comment: Commenters recommended 
that the word “appropriate” be deleted 
from § 300.344(a)(7), since a student 
always should be permitted to be at his 
or her lEP meeting, and that students 
eighteen years of age and older always 
should be considered members of the 
lEP team. 

Commenters also recommended that 
language be added to the regulation to 
clarify that students under age 14 be 
included on the lEP team on an as- 
appropriate basis, and that students 14 
and older be included as members of the 
team. Other commenters recommended 
clarification that the decision as to 
when it is “appropriate” for a child to 
attend his or her lEP meeting rests with 
the child and his or her parents. 

Other commenters expressed a 
concern that students could be coerced 
into accepting instructional plans and 

that the lEP provisions should be 
amended to require that an advocate 
employed by the LEA must be present 
at every consultation involving teachers 
and students regarding lEP or 
implementation. 

Discussion: Section 300.344(a)(7) of 
these regulations adopts verbatim the 
statutory requirement at section 
614(d)(l)(B)(vii) of the Act regarding the 
child’s participation as a member of his 
or her lEP team, as appropriate. 
Consistent with this statutory 
requirement, public agencies must 
invite students to attend- lEP meetings in 
appropriate situations. 

No regulatory change deleting the 
reference to “if appropriate” should be 
made, as requested by commenters, 
since to do so would alter the explicit 
statutory provision limiting the 
student’s participation in lEP meetings 
to appropriate situations. However, if a 
purpose of the meeting will be the 
consideration of a student’s transition 
services needs or needed transition 
services or both, § 300.344(b)(1) of these 
regulations would provide that the 
student must be invited to attend, 
because it is important to afford 
students an opportunity to participate 
and have a voice in planning for their 
transition from school to post-school 
activities, including postsecondary 
education and employment. 

The change requested by commenters 
regarding the participation of a student 
over eighteen years of age as a member 
of their lEP team should not be made. 
Even if, under section 615(m) of the Act, 
all rights accorded parents vuider Part B 
transfer to students who have reached 
the age of majority under State law, ages 
of majority differ among States, and not 
all States regard age eighteen as the age 
at which parental rights transfer to 
children. In addition, under section 
615(m) of the Act, there are 
circumstances in which parental rights 
accorded under Part B may not be 
transferred, even in a State that transfers 
rights at the State age of majority. 

No change should be made regarding 
the commenters’ concerns that students 
would be coerced into accepting 
instructional plans. It would be more 
appropriate to address these 
implementation issues at the State and 
local levels. 

Changes: None. 
Comment: Commenters requested that 

this section be revised to require SEAs 
and LEAs to enter into interagency 
agreements with non-school agencies 
that include participation by non-school 
agencies in transition meetings. Other 
suggestions made by commenters were 
that a statement be added to the 
regulations to require the attendance of 

an advocate or staff member from an 
independent living center and a 
transition coordinator at an lEP meeting 
whenever transition services are 
discussed. Other commenters requested 
additional information about boundaries 
and parameters for enlisting the 
involvement of other agency personnel 
in transition meetings. 

Some commenters suggested that not 
only the public agency should have the 
ability to invite representatives of other 
agencies, but so should the parents. If a 
student is unable to attend an lEP 
meeting, other commenters asked what 
steps will be taken to ensure that the 
student’s preferences and interests are 
being considered, especially if transition 
services are being discussed. 

Discussion: Section 300.344(b)(1) of 
these regulations would require that a 
student of any age be invited to an lEP 
meeting if a purpose of the meeting is 
to meet a requirement of § 300.347(b)(1) 
(transition services) of these regulations. 
If the student cannot attend, the public 
agency must take whatever steps are 
necessary to ensure that the student’s 
preferences and interests are being 
considered. No further clarification 
should be provided since these steps 
necessarily will vary based on a variety 
of factors, including the needs of the 
student. 

There is no need for clarification 
regarding interagency agreements, since 
§ 300.142 of these regulations already 
contains a requirement that agreements 
be in place between educational and 
noneducational public agencies to 
govern the provision and financing of 
all required services under these 
regulations, including transition 
services. There is no need to require the 
participation of advocates and transition 
coordinators at lEP meetings at which 
transition services needs or the 
statement of needed transition services 
is being discussed. 

Changes: None. 

Parent participation (§300.345) 

Comment: A number of comments 
were received on the notice requirement 
in § 300.345(a), including comments 
requesting that (1) the regulations 
require that the notice be in a format 
and in language that is usable by 
parents; (2) because of the prior written 
notice requirement in the statute, public 
agencies should not have the option to 
provide verbal notice (i.e, by telephone); 
(3) LEAs generally should not be 
allowed to reject a parent’s proposal for 
a time and place of the meeting, and 
meetings should be held at times that 
accommodate parents’ work schedules; 
(4) the term “early enough” in 
§ 300.345(a)(1) be replaced with a 
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specific number of days; and (5) a draft 
lEP be given to parents not less than 10 
days before the meeting. 

Discussion: The “notice” requirement 
in § 300.345(a) of these final regulations 
implements provisions under prior 
regulations that were not changed by the 
IDEA Amendments of 1997, and, 
therefore, does not need to be revised 
with respect to the comments received. 
This requirement is a long-standing 
provision that is intended mainly to 
inform parents about the lEP meeting 
and provide them with relevant 
information about it (e.g., the purpose, 
time, and place of the meeting, and who 
will be in attendance). The requirement 
is not the same as the prior notice 
provision in § 300.503 (which requires 
written notice to parents whenever the 
public agency proposes, or refuses, to 
initiate or change the identification, 
evaluation, or educational placement of 
the child or the provision of FAPE to the 
child). 

In implementing § 300.345(a), some 
LEAs elect to contact parents by 
telephone or to send less formal notes 
about lEP meeting arrangements than 
would be required under § 300.503. 
These approaches are consistent with 
the long-standing regulatory 
requirement. With respect to 
§ 300.345(a)(1) (i.e., notifying parents 
early enough of the meeting to ensure 
that they will have an opportunity to 
attend), there is no information to justify 
replacing the term “early enough” with 
a specified timeline. Because 
communicating with parents about lEP 
meeting arrangements is generally a less 
formal process than the procedures 
required by certain other provisions in 
this part, the use of timelines could 
have a negative effect. 

The key factor in § 300.345(a) is that 
public agencies effectively communicate 
with parents about the up-coming EEP 
meeting, and attempt to arrange a 
mutually agreed upon time and place 
for the meeting. This process should 
accommodate the parents’ work 
schedules to ensure that one or both 
parents are afforded the opportunity to 
participate. 

The commenter’s request that the 
public agency provide parents with a 
copy of the lEP 10 days before the 
meeting is inconsistent with the 
requirements of this part, which 
requires that the lEP be developed at the 
lEP meeting. However, to the extent that 
preliminary information is available in 
the agency that may affect discussions 
and decisions at the meeting related to 
their child’s lEP, it is expected that the 
information would be provided to the 
parents sufficiently in advance of the 
meeting so that they can participate 

meaningfully in those discussions and 
decisions on an equal footing with other 
members of the lEP team. It is not 
necessary to set out a specific timeline 
for this information to be provided. 

Changes: None. 
Comment: A number of comments 

were received requesting that the first 
sentence of the note following § 300.345 
(related to informing parents of their 
right to bring other people to the lEP 
meeting) be added to the regulation, and 
specifically to § 300.345(b) to ensure 
that this would be a specific 
requirement. Other commenters 
recommended deleting the note, stating 
that it is misleading, and will confuse 
parents and school staff and lead to 
unneeded difficulties. 

Discussion: It is important for parents 
of children with disabilities to be aware 
that, under the provisions of 
§ 300.344(a)(6) and (c), other individuals 
may be included on their child’s lEP 
team, provided that the individuals 
have knowledge or special expertise 
regarding the child (see discussion 
under § 300.344 of this analysis). To 
ensure that parents know about those 
provisions, public agencies should be 
required to include information about 
the provisions in the notice of lEP 
meetings specified under § 300.345(a)(1) 
and (b)(l)(ii). 

Changes: Section 300.345(b) has been 
amended to provide that the notice 
required under § 300.345(b) must 
“Inform the parents of the provisions in 
§ 300.344(a)(6) and (c) (relating to the 
participation of other individuals on the 
lEP team who have knowledge or 
special expertise about the child).” 

Comment: A few comments were 
received on § 300.345(d) (related to 
holding an lEP meeting without the 
parents if the LEA is unable to convince 
them to participate). The commenters 
stated that the term “convince” should 
be replaced because it connotes an 
adversarial situation between the LEA 
and the parents, and suggested other 
terms. Some commenters requested that 
§ 300.345(d)(3) (related to visits to a 
parent’s home or place of employment) 
be deleted, stating (for example) that 
such a provision is overly intrusive, 
invasive, and could anger employers, 
and could cause some parents to be 
negatively impacted or insulted; and 
that the remaining methods in 
§ 300.345(d)(3) are sufficient. 

Another commenter suggested 
replacing the language in this paragraph 
with language that would require LEAs 
to demonstrate what they have done in 
attempting to involve parents. 

Discussion: Section 300.345(d) is a 
longstanding provision that is intended 
to enable a public agency to proceed to 

conduct an lEP meeting if neither parent 
elects to attend, after repeated attempts 
by the public agency to ensure their 
participation. In administering and 
monitoring the provisions of this part 
over the past 22 years, few, if any, 
questions or concerns have been 
identified, or raised, with respect to the 
implementation of § 300.345(d), and 
there is no information to justify 
amending the paragraph at this time, 
either with respect to the word 
“convince” or the reference to 
maintaining records of efforts to involve 
the parents. 

The regulation makes it clear that 
paragraphs (d)(1) through (d)(3) of this 
section are examples of what a public 
agency “may do” to maintain a record 
of its attempts to arrange a mutually 
agreed on time and place for conducting 
an lEP meeting. Public agencies are not 
required to go to the parent’s place of 
employment to attempt to seek the 
parents’ involvement in their child’s 
lEP; and it is expected that a public 
agency would pursue that option very 
judiciously. However, there may be 
situations in which the agency believes 
that it is important to do so because it 
is otherwise unable to contact the 
parent. Implementation of this specific 
provision is left to the discretion of each 
public agency. In any case in which the 
agency is unable to contact the parents 
or otherwise ensure their participation, 
§ 300.345(d) sets out options that the 
agency inay elect to follow. 

Changes: None. 
Comment: Several commenters 

recommended that § 300.345(f) be 
amended to delete the term “on 
request” from the statement, so that 
parents are given a copy of the lEP 
without having to ask for it. One 
commenter requested that the copy be 
given within 5 days of the meeting. 

Discussion: The new statute has given 
parents a more active voice in the 
education of their children with 
disabilities than existed under prior 
law. Because of the role parents play in 
the development, review, and revision 
of their child’s lEP, it is appropriate to 
amend the regulation to require that 
each public agency must give the 
parents a copy of their child’s lEP at no 
cost to the parents. 

Changes: Section 300.345(f) has been 
amended consistent with the above 
discussion. 

Development, Review, and Revision of 
IEP(§ 300.346) 

Comment: A few comments were 
received on § 300.346(a)(1). Commenters 
recommended that (1) examples be 
added related to the strengths of the 
child and the concerns of the parents for 
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enhancing the child’s education; (2) the 
lEP team also consider the child’s 
performance results on any State or 
district-wide assessments, in addition to 
the results of the initial or most recent 
evaluation of the child; and (3) the term 
“consider” be replaced with “examine 
and address;” or with “incorporate,” to 
ensure that the lEP team incorporates 
the listed items into a child’s lEP, rather 
than simply considering them. 

While some commenters 
recommended that Note 1 be retained, 
other commenters recommended that 
the clarification in the note either be 
included in the text of the regulation or 
deleted in its entirety. One of the 
concerns expressed by commenters was 
that in considering special factors, the 
statement in Note 1 concerning review 
of valid information data, as 
appropriate, sets up a demand of 
separate or more expansive evaluation 
procedures for special consideration. 

Discussion: Section 300.346(a)(1) 
adopts the statutory requirements 
related to considering the strengths of 
the child and the concerns of the 
parents. No examples regarding this 
provision have been incorporated into 
these final regulations, since these 
determinations would differ for each 
student, based on a variety of unique 
factors in light of the abilities and needs 
of the parents and children involved. 
Because the requirement to “consider” 
the strengths of the child and the 
concerns of the parent, as well as the 
special factors, is statutory, a woTrd other 
than “consider” should not be 
substituted. The requirements in 
paragraph (a)(1) and (a)(2) of this section 
impose an affirmative obligation on the 
lEP team to ensure that the child’s lEP 
reflects those considerations. 

Paragraph (c) of this section also 
makes clear that if the lEP team 
determines, through consideration of 
special factors, that a child requires a 
particular service, intervention, or 
program modification, a statement to 
this effect must be included in the 
child’s lEP. Therefore, no further 
clarification is necessary. Because the 
requirements in § 300.346(a) are evident 
fi"om the text of this regulation, there is 
no need to retain Note 1 to this section 
of the NPRM in these final regulations. 

Section 300.346(a)(l)(ii) also requires 
consideration of the results of the initial 
or most recent evaluation of the child, 
and this consideration must include, as 
appropriate, a review of valid evaluation 
data and the observed needs of the child 
resulting from the evaluation process. 
Because Pub. L. 105-17 strengthens 
collaboration between the lEP and 
evaluation processes, it is expected that 
this consideration will occur, as 

appropriate, through examination of 
existing evaluation data. Therefore, the 
commenters’ concern that separate or 
expansive evaluation procedures would 
be required is not warranted. 

The commenters’ suggestion regarding 
the lEP team’s consideration of the 
child’s performance results on any State 
and district-wide assessment programs 
is consistent with the emphasis in the 
Act on the importance of ensuring that 
children with disabilities participate in 
the general curriculum and are expected 
to meet high achievement standards. 
Effective lEP development is central to 
helping these children meet these high 
standards. Section 612(a)(17) of the Act 
and § 300.138 of these regulations 
require, as conditions for receipt of 
IDEA funds, that States ensure that 
children with disabilities are included 
in general State and district-wide 
assessment programs, with appropriate 
accommodations where necessary, and 
must report the performance results of 
these children on such assessments. 
Therefore, § 300.346(a)(1) should be 
amended by adding paragraph (iii) to 
require that in considering the results of 
the initial or most recent evaluation of 
the child, the lEP team also consider, as 
appropriate, the results of the child’s 
performance on any general State or 
district-wide assessment programs. 

Changes: Section 300.346(a)(1) has 
been amended by adding paragraph (iii) 
to provide that, in considering the 
child’s initial or most recent evaluation, 
the lEP team also consider, as 
appropriate, the results of the child’s 
performance on any general State or 
district-wide assessment programs. Note 
1 to this section of the NPRM has been 
removed. 

Comment: Numerous comments were 
received on § 300.346(a)(2) (i.e., 
consideration of special factors). With 
respect to the factor under paragraph 
(a)(2)(i), in the case of a child whose 
behavior impedes his or her learning or 
that of others, commenters requested 
that (1) the term “if appropriate” be 
deleted because it will be used only for 
those children exhibiting dangerous 
behavior; (2) a note be added to state 
that consideration should be given to 
whether the behavior that impedes 
learning is due to frustration over a lack 
of services; (3) the lEP team also 
consider behavior exhibited both in and 
outside the school, and behavior that 
must be addressed to sustain in-school 
learning; (4) aversive behavior 
management strategies are banned 
under these regulations; (5) a child not 
be subjected to physical restraints or 
interventions unless agreed to by the 
child’s parent and teacher; and (6) a 
plan between the parent and teacher be 

required to specify what disciplinary 
actions would occur if a child violated 
his or her behavioral intervention plan. 

Discussion: Paragraph (a)(2) of this 
section (relating to consideration of 
special factors) implements the new 
statutory requirement in section 
614(d)(3)(B) of the Act. It should be 
emphasized that, under prior law, lEP 
teams were required to consider these 
special factors in situations where such 
consideration was necessary to ensure 
the provision of FAPE to a particular 
child with a disability. Therefore, this 
new statutory provision makes explicit 
what was inherent in each child’s 
entitlement to FAPE under prior law. 

Paragraph (a)(2)(i) of this section 
adopts the statutory requirement at 
section 614(d)(3)(B)(i) of the Act, that, in 
the case of a child whose behavior 
impedes his or her learning or that of 
others, the lEP team consider, if 
appropriate, strategies, including 
positive behavioral interventions, 
strategies, and supports to address that 
behavior. The commenters’ concern that 
the retention of the words “if 
appropriate” would mean that the 
provision would be applied only in 
situations where a child exhibited 
dangerous behavior seems to ignore that 
school officials have powerful 
incentives to implement positive 
behavioral interventions, strategies and 
supports whenever behavior interferes 
with the important teaching and 
learning activities of school. Since the 
word “strategies” is used two times in 
the statutory provision, contrary to 
commenters’ suggestion, the word 
strategies should not be deleted the 
second time it appears in this section. 

Although the commenters’ 
suggestions that behavior may be 
exhibited that impedes learning due to 
a frustration over lack of services and 
that the lEP team needs to examine in 
and out-of-school behavior to develop 
interventions to sustain learning are 
extremely important, no clarification 
should be provided in these regulations, 
to avoid overregulation in this area. It 
would be more appropriate to provide 
technical assistance on § 300.346(a)(2)(i) 
on an as needed basis, instead of 
developing general rules to which 
numerous exceptions would most likely 
apply. The Department funds a number 
of research efforts in this area, as well 
as technical assistance providers. Of 
course, in appropriate cases it might be 
helpful to all parties for the lEP to 
identify the circumstances or behaviors 
of others that may result in 
inappropriate behaviors by the child. 

Regarding what behavioral 
interventions and strategies can be used, 
and whether the use of aversive 
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behavioral management strategies is 
prohibited under these regulations, the 
needs of the individual child are of 
paramount importance in determining 
the behavioral management strategies 
that are appropriate for inclusion in the 
child’s lEP. In making these 
determinations, the primary focus must 
be on ensuring that the behavioral 
management strategies in the child’s lEP 
reflect the Act’s requirement for the use 
of positive behavioral interventions and 
strategies to address the behavior that 
impedes the learning of the child or that 
of other children. 

It w'ould not be appropriate for these 
regulations to require a specific plan 
between the teacher and parent, as 
described by commenters, that would 
specify consequences for a student’s 
failure to comply with a behavioral 
intervention plan. A child’s need for 
this type of plan, and the specific 
elements of that plan, would vary 
depending on the child and the 
behavior involved. Of course, in 
appropriate circumstances, the lEP team 
which includes the child’s parents, 
might agree upon a behavioral 
intervention plan that included specific 
regular or alternative disciplinary 
measures that would result from 
particular infractions of school rules. 

Parents who disagree with the 
behavioral interventions and strategies 
included in their child’s lEP can utilize 
the Act’s procedural safeguard 
requirements, which afford them the 
right to request an impartial due process 
hearing under § 300.507 and the option 
to use mediation under § 300.506 of 
these regulations. 

Changes: None. 
Comment: Numerous comments were 

received on § 300.346(a)(2Kii) and Note 
3 (factors related to a child with limited 
English proficiency (LEP). Commenters 
recommended changes in the regulation, 
such as: (1) replacing “lEP” with 
“disability” in § 300.346(a)(2)(ii): (2) 
clarifying that the consideration include 
how the child’s level of English 
language proficiency affects the 
provision of special education emd 
related services needed to receive FAPE, 
and how the child will be provided 
meaningful and full participation in the 
general curriculum, including through 
the use of alternative language services; 
(3) clarifying that special education and 
related services be provided in the 
language identified by the school 
district, with appropriate support 
services; (4) clarifying whether English 
language tutoring is a related service 
that must be included in a child’s lEP 
or part of the general curriculum; and 
(5) recognizing that second language 

acquisition might take precedence over 
the general curriculum. 

A few commenters expressed support 
for Note 3, stating (for example) that it 
is helpful in recognizing that special 
education services may need to be 
provided in a language other than 
English. Other commenters requested 
that Note 3 be moved to the text of the 
regulation, or deleted in its entirety 
since it expands responsibilities under 
these regulations to requirements of 
Federal laws other than Part B. 

Discussion: Section 300.346(a)(2)(ii) 
of these regulations adopts verbatim the 
statutory requirement at section 
614(d)(3)(B)(ii) of the Act, that in the 
case of a child with limited English 
proficiency, the lEP team consider the 
language needs of the child as such 
needs relate to the child’s lEP. 
Modifications to this paragraph that 
would involve changes to statutory 
language should not be made. 

Issues such as the extent to which a 
LEP child with a disability receives 
instruction in English or the child’s 
native language, the extent to which a 
LEP child with a disability can 
participate in the general curriculum, or 
whether English language tutoring is a 
service that must be included in a 
child’s lEP, are determinations that 
must be made on an individual basis by 
the members of a child’s lEP teeun. 

In light of the general decision to 
remove all notes, Note 3 has been 
removed. However, in developing an 
lEP for a LEP child with a disability, it 
is particularly important that the lEP 
team consider how the child’s level of 
English language proficiency affects the 
special education and related services 
that the child needs in order to receive 
FAPE, consistent with § 300.346(a)(2)(ii) 
and (c). Under Title VI of the Civil 
Rights Act of 1964, school districts are 
required to provide LEP children with 
alternative language services to enable 
them to acquire proficiency in English 
and to provide them with meaningful 
access to the content of the educational 
curriculum that is available to all 
students, including special education 
and related services. 

A LEP child with a disability may 
require special education and related 
services for those aspects of the 
educational program which address the 
development of English language skills 
and other aspects of the child’s 
educational program. For a LEP child 
with a disability, under paragraph (c) of 
this section, the lEP must address 
whether the special education and 
related services that the child needs will 
be provided in a language other than 
English. 

Changes: Note 3 has been remc /ed. 

Comment: With respect to the special 
factor considered for a child who is 
blind or visually impaired, commenters 
requested that the regulation clarify that 
(1) Braille materials must be provided to 
students who are blind or visually 
impaired at the same time that their 
sighted peers receive the materials; (2) 
a child may not be denied Braille 
services on the basis that modified 
reading and writing media, other than 
Braille, are being provided; (3) when 
there is a disagreement about the use of 
Braille, Braille instruction must be 
provided until lawful procedures have 
culminated in a final decision; and (4) 
any child who meets the legal definition 
of blindness should be taught Braille. 

Commenters also stated that other 
options besides Braille may be needed 
for certain students, as described in the 
“Policy Guidance on Educating Blind 
and Visually Impaired Students” (OSEP 
96-4, dated 11-3-95), and requested 
that a note be added that includes much 
of the content of that document, or that 
a reference be made to that policy 
guidance paralleling Note 2 relating to 
students who are deaf or hard of 
hearing. 

Discussion: Section 300.346(a)(2)(iii) 
of these final regulations adopts 
verbatim the statutory language at 
section 614(d)(3)(B)(iii) of the Act. 
Under this requirement, in the case of 
a child who is blind or visually 
impaired, the lEP team must make 
provision for instruction in Braille and 
the use of Braille, unless the lEP team 
determines, after the evaluations 
described in the statutory provision, 
that instruction in Braille or the use of 
Braille is not appropriate for the child. 
Changes to statutory lemguage requested 
by commenters should not be made. 

Contrary to a suggestion of 
commenters, a regulatory provision 
making it mandatory for Braille to be 
taught to every child who is legally 
blind would contravene the 
individually-oriented focus of the Act, 
as well as the statutory requirement that 
the lEP team must make individual 
determinations for each child who is 
blind or visually impaired based on 
relevant evaluation data. As explained 
in OSEP Memorandum 96—4, Policy 
Guidance on Educating Blind and 
Visually Impaired Students, the lEP 
team’s determination as to whether a 
child who is blind or visually impaired 
receives instruction in Braille or the use 
of Braille caimot be based on factors 
such as availability of alternative 
reading media, such as large print, 
recorded materials, or computers with 
speech output. 

Additionally, although these 
regulations do not specify that a child 
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for whom Braille instruction is 
determined appropriate must receive 
Braille materials at the same time they 
are provided to their sighted peers, once 
the lEP team determines that a child 
requires instruction in Braille, such 
instruction, along with other aspects of 
the child’s lEP, must be implemented as 
soon as possible following the child’s 
lEP meeting, and in any case, without 
undue delay. If there is disagreement 
between the parents and school district 
over what constitutes an appropriate 
program for a child who is blind or 
visually impaired, when the lEP team 
has determined that instruction in 
Braille would not be appropriate for the 
child, the parents of the child would 
have the right to request a due process 
hearing and mediation. In addition, 
parents have available to them 
mediation and complaint resolution by 
which they can file a complaint with the 
SEA under the State complaint 
procedures in these regulations. 

Although the LEA would not be 
required to provide instruction in 
Braille while the dispute is being 
resolved, the LEA would be required, 
both by Part B and Section 504, to 
ensure that the child receives 
instructional materials in an alternative 
medium to enable the child to 
participate in the LEA’s program. 

The OSEP Policy Guidance on 
Educating Blind and Visually Impaired 
students should not be included in 
these final regulations since many of the 
statutory and regulatory provisions cited 
in the policy guidance have been 
replaced by the requirements of Pub. L. 
105-17. In some important respects, 
particularly with regard to consideration 
of instruction in Braille, Pub. L. 105-17 
substantially revised the requirements 
of prior law. It also should be pointed 
out that Note 2 to this section of the 
NPRM, which contained a reference to 
corresponding policy guidance 
regarding educating deaf students, is 
being removed as a note, and pertinent 
references to that policy guidance are 
incorporated into the discussion of 
§300.346(a)(2)(iv). 

Changes: None. 
Comment: With respect to considering 

the communication needs of the child 
and factors related to a child who is deaf 
or hard of hearing, commenters 
expressed support for Note 2 (related to 
policy guidance on Deaf Students 
Education Services that was published 
in the Federal Register in 1992), and 
requested that the entire statement be 
published as an attachment to these 
regulations. Some commenters favored 
deleting Note 2 because they objected to 
citation of policy guidance documents 
in the regulations without following 

applicable procedures in section 607(b) 
and (c) of the Act. 

Commenters recommended adding to 
the regulations proposed definitions of 
the terms “direct communication,” “the 
child’s language,” and “full range of 
needs,” or adding clarifying language 
relating to those terms (e.g., that the 
child’s primary language could be 
American Sign Language, and that the 
full range of needs includes social, 
emotional, and cultural needs). 

Commenters also recommended (1) 
requiring that counselors of the deaf 
assess each deaf child’s language and 
speech communication in spontaneous 
conversation at age 5, to determine 
whether the child has the skill to stay 
in an oral program or should be 
transferred to a program that uses sign 
language; (2) that the regulations make 
it clear that the communication needs of 
a deaf child are fundamental to the LRE 
decision; (3) that many deaf children 
need to be in an environment where 
they can communicate directly through 
a visual mode with those around them; 
and (4) that the lEP team document that 
it considered the language and 
communication needs of a hard of 
hearing child and how such needs will 
be met in the proposed placement. 

A few commenters requested that 
children with cochlear implants be 
included with other deaf children in the 
structure of educational placements and 
language and communication needs, 
and that the lEP state what will be done 
to assist the child to best utilize the 
hearing acquired. 

Some commenters requested adding 
children with deafness and blindness 
because they also have communication 
needs and require this consideration. 

Discussion: Section 300.346(a)(2)(iv) 
of these regulations adopts verbatim the 
statutory requirement in section 
614(d)(3)(B)(iv) of the Act that the lEP 
team consider the communication needs 
of the child, and, in the case of a child 
who is deaf or hard of hearing, those 
additional special factors relating to the 
child’s language and communication 
needs. Additional guidance in the form 
of changes to the regulations requested 
by commenters should not be provided. 

In the interest of not using notes in 
these final regulations. Note 2 to this 
section of the NPRM should be 
removed. It is important to emphasize 
that this policy guidance on Deaf 
Students Educational Services merely 
interprets existing statutory and 
regulatory requirements, and does not 
impose new requirements on the public. 
Nevertheless, LEAs are not relieved of 
their responsibilities to ensure that 
paragraph (a)(2)(iv) of this section is 
implemented consistent with the 

published policy guidance on Deaf 
Students Education Services, and that 
the full range of communication and 
related needs of deaf and hard of 
hearing students are appropriately 
addressed in evaluation, lEP, and 
placement decisions under these 
regulations. 

The Senate and House Committee 
Reports on Pub. L. 105-17 reinforce this 
principle in their statements that “the 
lEP team should implement the [new 
statutory] provision in a manner 
consistent with the policy guidance 
entitled “Deaf Students Education 
Services” published in the Federal 
Register (57 FR 49274, October 30, 
1992) by the Department.” S. Rep. No. 
105-17, p. 25., H.R. Rep. No. 105-95, p. 
104 (1997). The Department fully 
expects LEAs to ensure that 
§ 300.346(a)(2)(iv) of these regulations is 
implemented consistent with these 
statements. 

Changes: Note 2 has been removed. 
Comment: With respect to considering 

whether a child needs assistive 
technology (AT), some commenters 
stated that if AT devices or services are 
recommended and not provided, the lEP 
must include a statement to that effect 
and the basis on which the 
determination was made. Other 
commenters stated that having to 
document that such devices and 
services were considered is an 
unnecessary paperwork burden. 

Commenters also recommended (1) 
requiring that decisions about the need 
for AT are made early enough so that 
they are in effect by the beginning of the 
school year; (2) clarifying that if an AT 
device is needed, the child has the right 
to take it home; (3) adding clarification 
of liability issues (e.g., where a child 
uses a family owned device at school 
and other waiver of liability issues); and 
(4) adding a note that AT can have a 
significantly positive effect on the 
attainment of annual goals and 
participation in the general curriculum. 

Discussion: Section 300.346(a)(2)(v) of 
these regulations adopts verbatim the 
new statutory requirement at section 
614(d)(b)(3)(v) of the Act, making it 
mandatory for the lEP team to consider 
each child’s AT needs. This statutory 
provision reinforces the requirement in 
§ 300.308 of these regulations that if an 
lEP team determines that a disabled 
child requires an AT device or service 
in order to receive FAPE, the required 
AT must be provided at no cost to tbe 
parents. In all instances, the lEP team 
must determine whether an individual 
disabled child should receive AT, and if 
so, the nature and extent of AT provided 
to the child. 
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Because in many situations, parents 
were reporting that LEAs were not 
properly considering their children’s AT 
needs on an individual basis, this new 
provision should ensure that each 
child’s lEP team considers the child’s 
need for AT. Since lEP teams must 
consider each child’s need for AT on an 
individual basis, determinations 
regarding the provision of AT must be 
made when the child’s lEP for the 
upcoming school year is finalized so 
that the AT can be implemented with 
that lEP at the beginning of the next 
school year. 

In the interest of not adding 
paperwork biudens to these regulations, 
there is no additional requirement that 
LEAs document that the lEP team 
considered a child’s AT needs, or 
considered a child’s AT needs and 
determined that AT not be provided to 
the child. It is not necessary to add the 
clarification regarding the importance of 
reflecting a child’s AT needs in lEP 
goals and objectives or in issues relating 
to the child’s pjirticipation in the 
general curriculum. 

All of needs identified through 
consideration of the special factors 
contained in paragraph {a)(2) of this 
section must be reflected in the contents 
of the child’s lEP, including, as 
appropriate, the instructional program 
and services provided to the child, the 
annual goals, and the child’s 
involvement in and progress in the 
general curriculum. In addition, 
individual consideration of a child’s AT 
needs is essential to ensuring that the 
child’s unique needs arising from his or 
her disability are appropriately 
addressed so that the child can be 
involved in and progress in the general 
curriculum. 

Issues regarding whether AT devices 
or services can be used at home, and 
issues regarding liability for family- 
owned AT devices used at school are 
addressed either in discussions of 
§§ 300.5-300.6 or 300.308 of the 
attachment, and, as appropriate, are 
reflected in changes to those 
regulations. 

Changes: None. 
Comment: Commenters stated that, in 

light of the fact that lEP teams must 
consider special factors in five specific 
instances, and are responsible for 
significant decisions as a result of 
changes made by Pub. L. 105-17, a new 
paragraph (a){3) should be added to 
§ 300.346 to provide specific guidance 
to lEP teams (e.g., requiring that the 
teams draw upon information from a 
variety of sources, including teacher 
observation, input from parents, and 
other specified information). Other 
commenters requested that a new 

paragraph be added to § 300.346 to 
ensure that all children with disabilities 
receive the services in their lEPs and 
retain the rights and privileges included 
under the Act. 

Discussion: While the concerns 
expressed by these commenters are 
extremely important, no regulatory 
changes should be made. Consideration 
of the five specific factors outlined in 
the statute and these regulations, of 
necessity, will require consideration of 
information from a variety of sources, 
and § 300.346(c) of these regulations 
also requires that such consideration be 
reflected in the contents of a child’s lEP. 
In addition, it is not necessary to add a 
provision to clarify that all children 
with disabilities must receive services 
listed in their lEPs. This requirement is 
already reflected in § 300.350 of these 
regulations, which provides that each 
child with a disability must receive 
special education and related services in 
accordance with an lEP. 

Changes: None. 
Comment: A few comments were 

received on § 300.346(d)(2) (relating to 
the determination of supplementary 
aids and services, program 
modifications, and supports for school 
personnel, consistent with 
§ 300.347(a)(3)). The commenters stated 
that (1) the term “supports for school 
personnel’’ focuses the need from the 
student to the staff, and recommended 
adding a note to narrow this provision, 
because it could be interpreted broadly 
by staff and have a negative effect on 
resources that are needed to directly 
meet student needs; (2) the provision 
may be used by teachers to block 
admission of children with disabilities 
to their class by demanding 
unreasonable supports; (3) additional 
guidance be provided, since this is the 
first time that the lEP has addressed 
needs not specific to the child; and (4) 
language be added indicating that the 
LEA and not the teacher should be the 
focus of responsibility in the provision 
of such supports. 

Discussion: With respect to 
§ 300.346(d)(2), including the statement 
relating to supports for school 
personnel, it is critical that those 
determinations are “consistent with 
§ 300.347(a)(3).’’ Section 300.347(a)(3) 
makes clear that the focus of the 
supports is to assist the child to advance 
appropriately toward (for example) 
attaining the annual goals, and to be 
involved in and progress in the general 
education curriculum. Therefore, while 
certain supports for school staff may be 
provided (such as specific training in 
the effective integration of children with 
disabilities in regular classes), the - 
ultimate focus of those supports to • 

school personnel is to ensure the 
provision of FAPE to children with 
disabilities under Part B, their 
integration with nondisabled peers and 
their participation and involvement in 
the general curriculum, as appropriate. 
Consistent with the Act’s emphasis on 
ensuring the provision of FAPE to 
children with disabilities, and, to the 
maximum extent appropriate, educating 
those children in regular classes with 
nondisabled children with appropriate 
supplementary aids and services, it is 
critical that at least one regular 
education teacher of the child be a 
member of the lEP team and provide 
input on appropriate supplementary 
aids and services, including program 
modifications and supports for school 
personnel. It also is essential that the 
child’s teachers and other service 
providers who are not members of the 
lEP team are informed about the 
contents of the child’s lEP, in whatever 
manner deemed appropriate by the 
public agency, so that the lEP is 
properly implemented by all school 
personnel. 

Changes: None. 

Content oflEP (§300.347) 

Comment: A number of general 
comments were received relating to 
§ 300.347. Some commenters expressed 
concerns that the lEP requirements were 
burdensome. A commenter requested 
that a sample lEP be provided in order 
to cut down on paperwork and keep the 
lEP to the essentials of Federal and State 
law. Commenters also (1) requested that 
a provision addressing assistive 
technology be added, as it is often not 
provided, and (2) stated that § 300.347 
should contain a requirement that the 
lEP document be in a user-friendly 
format and written in language that can 
be understood by parents, and that the 
mandatory contents of lEPs include ESY 
services, if a child is eligible for such 
services, and necessary services that 
will be provided by another agency and 
the name of the provider. 

Other commenters requested (1) 
documenting how special factors were 
considered; (2) clarifying the role of the 
regular education teacher in lEPs of 
children who are in self-contained, 
restrictive placement settings, or private 
placements; (3) providing the necessary 
flexibility to change how and where 
services are delivered to meet the 
child’s changing needs; and (4) 
forbidding the practice of LEAs 
providing interim plans which promise 
that a full lEP will be developed at a 
later date—a device used by LEAs to 
avoid specifying what they will do for 
a child, so tbat the lEP can be discussed 



12592 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

and'litigated (if necessary) well before 
the start of a school year. 

Discussion: In developing these final 
regulations, efforts have been made to 
ensure that the regulatory requirements 
related to the content of lEPs cire 
consistent with the IDEA Amendments 
of 1997, and that no additional burden 
is added. The Department will explore 
the extent to which a sample lEP 
addressing the Federal requirements as 
part of a technical assistance effort, 
would be useful to parents and State 
and local administrators in developing 
lEPs that meet Federal, State, and local 
rules. 

With respect to concerns abput added 
burden, the provisions of § 300.347 are 
drawn directly fi’om the statute. While 
the statute did add some new 
requirements regarding content, it also 
gave the flexibility to use benchmarks of 
progress as opposed to short term 
objectives, and to determine how to 
regularly report on a child’s progress 
instead of the more burdensome 
objective criteria, evaluation procedures 
and schedules required under prior law. 

Except for including, essentially 
verbatim, the statutory content 
requirements in the regulations, the 
format and specific language used in 
developing lEPs are matters left to the 
discretion of individual States, and, to 
the extent consistent with State 
requirements, individual LEAs within 
the States. In providing such discretion, 
the assumption is that each State and 
LEA would attempt to make the format 
and language of the lEP as 
understandable and meaningful for 
parents as possible. Within this general 
framework, lEP teams develop the 
specific detail that is necessary to 
address each child’s individual needs. 

The importance of assistive 
technology devices and services in 
meeting the special educational needs of 
children with disabilities is addressed 
in several sections of these regulations 
(e.g., §§ 300.5, 300.6, 300.308, and 
300.346). The importance of ESY 
services and the requirements related to 
addressing the need for those services is 
included under § 300.309. Therefore, no 
additional provisions are warranted in 
this section. 

With respect to the comment 
regarding the role of the regular 
education teacher, the IDEA 
Amendments of 1997 require that at 
least one regular education teacher of 
the child be a member of the child’s lEP 
team if the child is or may be 
participating in the regular education 
environment. 

The development of an interim lEP (or 
the use of a diagnostic placement, on a 
case-by-case basis) may be appropriate 

for cm individual child with a disability 
if there is some question about the 
child’s special education or related 
services needs. However, it would not 
be consistent with the requirements of 
this part for an LEA to adopt an across- 
the-board policy of developing interim 
lEPs for all children with disabilities. 
Clearly, in any case in which the lEP for 
a child with a disability does not seem 
to effectively address the needs of the 
child, the lEP team should be 
reconvened (at the request of the child’s 
parent or teacher(s)) to reconsider the 
nature and scope of the lEP. 

Changes: None. 
Comment: A few comments were 

received related to the statement of the 
present levels of educational 
performance in the lEP (§ 300.347(a)(1)), 
including requesting that (1) the 
statement include the results of any 
independent assessment that has been 
done, and any reasons the LEA has for 
not accepting the assessment; and (2) 
the provision requiring a description of 
how the child’s disability affects the 
child’s involvement in the general 
curriculum be deleted. One commenter 
recommended that this requirement and 
the provision on goals and objectives in 
§ 300.347(a)(2) be revised to address the 
concept of “meaningful” participation 
in the general curriculum. Commenters 
also requested that, in the requirements 
for a description of how a preschool 
child’s disability affects the child’s 
participation in appropriate activities, 
the term “appropriate activities” be 
clarified or examples given. 

A number of comments were received 
regarding the “statement of measurable 
annual goals, including benchmarks or 
short-term objectives” (§ 300.347(a)(2)). 
Several commenters requested that the 
term “benchmarks” be defined or 
clarified or that a note be added to 
include examples, and that the term be 
distinguished from “short-term 
objectives.” Other commenters 
requested that (1) the term 
“measmable” apply to short-term 
objectives and not to annual goals, (2) 
the regulation clarify if “measurable” 
means statements of the amount of 
progress expected; (3) a child’s report 
card be used to report annual goals; and 
(4) a provision be added requiring the 
lEP team to be reconvened if the 
benchmarks indicate that the child is 
not making satisfactory progress. 

Comments were received on 
§ 300.347(a)(2)(i) (regarding enabling a 
child to be involved in and progress in 
the general curriculum), as follows; (1) 
make the provision clearer, including 
requiring that the LEA list, for each goal 
and objective, each obstacle to full, 
effective participation in the general 

curriculum, and justify use of the 
resource room instead of supports in the 
regular classroom, and (2) clarify what 
the expectations are for children with 
significant cognitive disorders. 

Discussion: It is important that the 
statement of a child’s present levels of 
educational performance be based on 
current, relevant information about the 
child, that is obtained from a variety of 
sources, including (1) the most recent 
reevaluation of the child under 
§ 300.536, (2) assessment results from 
State and district-wide assessments, (3) 
inputs from the child’s special and 
regular education teachers, and (4) 
information from the child’s parents. 
(§ 300.346(a)(1)). If an independent 
educational evaluation has been 
conducted, the results of that evaluation 
also must be considered if it meets 
agency criteria for such evaluations. 
(§ 300.502(c)(1)). 

Consideration of all of the information 
described above is inherent in the 
requirement that the lEP include “a 
statement of the present levels of 
educational performance.” Therefore, it 
is not necessary to amend the regulation 
to address this requirement. 

The provision in § 300.347(a)(l)(i) 
that requires a description of how a 
child’s disability affects the child’s 
involvement in the general curriculum 
(i.e., the same cmriculum as for 
nondisabled children) is a statutory 
requirement and cannot be deleted. The 
requirement is important because it 
provides the basis for determining what 
accommodations the child needs in 
order to participate in the general 
curriculum to the maximum extent 
appropriate. 

A basic assumption made in both the 
statute and these final regulations is that 
the programming and services for each 
“individual” child would be tailored to 
address the child’s unique needs that 
impede the child’s ability to make 
meaningful progress in the general 
curriculum. (As explained elsewhere in 
this attachment, the reference to the 
general curriculum in § 300.347(a)(2) 
has been modified to clarify that the 
general curriculum is the same 
curriculum for nondisabled children.) 

With respect to preschool-aged 
children, the term “appropriate 
activities,” as used in § 300.347(a)(l)(ii), 
includes activities that children of that 
chronological age engage in as part of a 
formal preschool program or in informal 
activities (e.g., coloring, pre-reading 
activities, sharing-time, play time, and 
listening to stories told or read by tbe 
parent or pre-school teacher). In order to 
recognize that for some preschool-aged 
children appropriate goals will be 
related to participation in appropriate 
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activities, as these children are not of an 
age for which there is not a general 
curriculum for nondisabled children, a 
change should be made to 
§ 300.347(a)(2). 

A delineation and description of the 
difference between “benchmarks” and 
“short term objectives” is included in 
Appendix A. 

Regarding the commenter’s request 
that the LEA (1) list obstacles to the 
child’s full, effective peirticipation in the 
general curriculum, and (2) justify the 
use of a resource room instead of 
supports in the regular classroom, no 
further regulation will be provided. 
Parents are equal members of their 
child’s lEP team, and can participate in 
the discussion about whether there are 
any obstacles to ensuring the child’s full 
and effective participation in the general 
cruriculum. In any case in which the 
parents are not satisfied with the 
outcome of the lEP meeting, they have 
avenues available to them under both 
the Act and regulations for redressing 
their concerns. 

See comments and discussion in 
§ 300.550 related to children with 
significant cognitive disorders. 

Changes: Section 300.347(a)(2)(i) has 
been revised to clarify that “general 
curriculum” is the same curriculum as 
for nondisabled children and to 
recognize that a general curriculum is 
not available for all preschool-aged 
children. 

Comment: With respect to the 
provision in § 300.347(a)(3) (related to 
describing services to be provided to a 
child, or on behalf of the child * * *), 
a few commenters requested 
clarification of the term “on behalf of 
the child.” Commenters also 
recommended that, in the “statement of 
program modifications or supports for 
school personnel,” the regulation clarify 
that “staff training” is one form of 
program support, and added that a 
necessary support service for staff can 
often be obtained more easily if it is 
identified as an lEP service. 

A few commenters recommended 
that, in order to ensure full access to the 
general curriculum, § 300.347(a)(3)(ii) 
be amended to state that a child’s 
involvement and progress in the general 
curriculum be “to the maximum extent 
appropriate to the needs of the child.” 
Other commenters requested that the 
provision in § 300.347(a)(3)(ii) (related 
to a child’s participation in 
extracurricular activities) be deleted 
because it is inconsistent with Part B. 
Commenters also requested that the 
regulations clarify that participation in 
extracurricular activities is not a part of 
the child’s educational program, and 

that such participation is subject to the 
same rules as other children. 

With respect to § 300.347(a)(4) (an 
explanation of the extent to which the 
child will not participate with 
nondisabled children), a few 
commenters recommended that the 
provision be deleted, or that it be stated 
in positive terms (extent to which the 
child “will” participate with 
nondisabled children). Commenters also 
stated that documenting what will not 
happen is burdensome paperwork. 

Discussion: As used in § 300.347(a)(3), 
the term “on behalf of the child” 
includes, among other things, services 
that are provided to the parents or 
teachers of a child with a disability to 
help them to more effectively work with 
the child. For example, as used in the 
definition of “related services” under 
§ 300.24, the term “ ‘parent coimseling 
and training’ means (i) Assisting parents 
in understanding the special needs of 
their child * * * and (iii) Helping 
[them] to acquire the necessary skills 
that will allow them to support the 
implementation of their child’s lEP or 
IFSP.” 

Supports for school personnel could 
also include special training for a 
child’s teacher. However, in order for 
the training to meet the requirements of 
§ 300.347(a)(3), it would normally be 
targeted directly on assisting the teacher 
to meet a unique and specific need of 
the child, and not simply to participate 
in an inservice training program that is 
generally available within a public 
agency. 

In order to ensure full access to the 
general curriculum, it is not necessary 
to amend § 300.347(a)(3)(ii) to clarify 
that a child’s involvement and progress 
in the general curriculum must be “to 
the maximum extent appropriate to 
needs of the child.” The 
individualization of the lEP process, 
together with the new requirements 
related to the general curriculum, 
should ensme that such involvement 
and progress is “to the maximum extent 
appropriate to the needs of the child.” 

The provision in § 300.347(a)(3)(ii) 
related to participation in 
“extracurricular and other nonacademic 
activities” is statutory. 

The provision in § 300.347(a)(4) (that 
requires a statement of the extent to 
which a child with disabilities will not 
participate with nondisabled children) 
is also a statutory requirement and 
cannot be deleted. The basic principle 
underlying this requirement is that 
children with disabilities will be 
educated in the regular education 
environment along with their 
nondisabled peers, and that these 
children are only removed from that 

environment if it is determined that 
they cannot be appropriately served in 
the regular education environment, even 
with the use of supplementary aids and 
services. 

This new provision is designed to 
ensure that each BEP team carefully 
considers the extent to which a child 
can be educated with his or her 
nondisabled peers; and if the team 
determines that the child cannot 
participate full time with nondisabled 
children in the regular classroom and in 
the other activities described in 
§ 300.347(a)(3)(ii), the lEP must include 
a statement that explains why full 
participation is not possible. 

If (for example) a child needs speech- 
language pathology services in a 
separate setting two to three times a 
week, but will otherwise spend full time 
with nondisabled children in the 
activities described in § 300.347(a)(4), 
the “explanation” would require only 
the statement described in the preceding 
sentence. A similar explanation would 
be required for any other child with a 
disability who, in the judgement of the 
lEP team, will not participate on a full 
time basis with nondisabled children in 
the regular class. Thus, while the lEP 
needs to clearly address this situation, 
the required explanation does not have 
to be burdensome. 

Changes: None. 
Comment: A few comments were 

received on § 300.347(a)(5) (related to 
State or district-wide assessments), 
including requesting that: (1) the 
regulations clarify that if the individual 
modifications necessary for a child to 
participate in the assessment are not 
known at the time of the lEP meeting, 
a subsequent meeting be required to 
make this determination, as long as the 
decision is made before the assessment 
is conducted; and (2) an alternate 
assessment not be construed as an 
exemption and a separate assessment 
system, but, rather, that the provision in 
§ 300.347(a)(5)(ii)(B) be amended to 
require a statement of how the child 
will be included in the State or district¬ 
wide assessment program with an 
alternative assessment. 

Discussion: If the individual 
modifications necessary for a child to 
participate in the assessment are not 
known at the time of the lEP meeting, 
it would be necessary for a subsequent 
meeting to be conducted early enough to 
ensure that any necessary modifications 
are in place at the time the assessment 
is administered. It is not necessary, 
however, to add a regulation to address 
this matter. 

The IDEA Amendments of 1997 
require that all children with disabilities 
be included in general State and 
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district-wide assessment programs, with 
appropriate accommodations, where 
necessary. (§ 300.138). In some cases, 
alternate assessments may be necessary, 
depending on the needs of the child, 
and not the category or severity of the 
child’s disability. 

Changes: None. 
Comment: Several comments were 

received on § 300.347(a)(6) (related to 
the projected date for beginning services 
and modifications and their anticipated 
frequency, location, and duration). A 
few commenters requested that the term 
“anticipated” be defined so that it does 
not diminish an LEA’s obligation to 
provide services. Some commenters 
requested that the term “location” be 
defined as the placement on the 
continuum and not the exact building 
where the lEP service is to be provided, 
especially if the service is not available 
in the LEA and must be provided via 
contract. Other commenters similarly 
stated that a note be added clarifying 
that “location” means the general 
setting in which the services will be 
provided and not a particular school or 
facility. 

Discussion: Use of the term 
“anticipated” to diminish the agency’s 
obligation to provide services would be 
inconsistent with the requirements of 
this part. Moreover, a public agency 
could not alter the basic nature and 
scope of the child’s lEP without 
reconvening the child’s lEP team. 

The “location” of services in the 
context of an lEP generally refers to the 
type of environment that is the 
appropriate place for provision of the 
service. For example, is the related 
service to be provided in the child’s 
regular classroom or in a resource room? 

Changes: None. 
Comment: With respect to 

§ 300.347(a)(7) (related to a statement of 
how a child’s progress toward annual 
goals will be measured and reported), 
commenters requested that a definition 
of “progress report” be added; and 
stated that the provision is burdensome, 
and should be changed to require that 
report cards for children with 
disabilities contain information about 
the child’s progress in meeting annual 
goals. 

Commenters also requested that the 
regulations (1) clarify the manner and 
frequency in which parents are kept 
informed of their child’s progress; (2) 
clarify the extent to which this 
requirement can be met in writing as 
opposed to conducting an lEP meeting; 
(3) require a detailed written narrative 
report of how a child is progressing 
toward meeting lEP objectives instead of 
using a grade, because a grade is related 
to the system and not the child, and 

gives no indication of what is right or 
wrong; and (4) include a provision 
requiring action to be taken if 
satisfactory progress in not being made. 

Discussion: It is not appropriate or 
necessary to include a definition of 
“progress report” because that term is 
not used in either the statute or these 
final regulations. The provision in 
§ 300.347(a)(7)(ii) is incorporated 
verbatim from the statute. No additional 
burden was added by the NPRM or 
these final regulations. 

Under the statute and regulations, the 
manner in which that requirement is 
implemented is left to the discretion of 
each State. Therefore, a State could elect 
to ensure that report cards used for 
children with disabilities contain 
information about each child’s progress 
toward meeting the child’s lEP goals, as 
suggested by commenters, but would 
not be required to do so. 

With respect to the frequency of 
reporting, the statute and regulations are 
both clear that the parents of a child 
with a disability must be regularly 
informed of their child’s progress at 
least as often as parents are informed of 
their nondisabled children’s progress. 

Requiring a “detailed written 
narrative” of how a child is progressing 
toward meeting the lEP objectives, as 
suggested by a commenter, could add an 
unnecessary burden. However, the 
commenter’s concern about using a 
grade to designate a child’s progress in 
meeting the lEP objectives in some cases 
may be valid because a grade does not 
always lend itself to sufficiently 
describing progress toward the annual 
goals. The statute and regulations make 
clear that a written report is sufficient, 
although in some instances, an agency 
may decide that a meeting with the 
parents (which does not have to be an 
lEP meeting) would be a more effective 
means of communication. 

The agency must ensure that whatever 
method, or combination of methods, is 
adopted provides sufficient information 
to enable parents to be informed of (1) 
their child’s progress toward the annual 
goals, and (2) the extent to which that 
progress is sufficient to enable the child 
to achieve the goals by the end of the 
year. 

Generally, reports to parents are not 
expected to be lengthy or burdensome. 
The statement of the annual goals and 
short term objectives or benchmarks in 
the child’s current lEP could serve as 
the base document for briefly describing 
the child’s progress. 

Changes: None. 
Comment: A number of comments 

were received on Notes 2 through 5 
(which focus on matters related to the 
child’s participation in the general 

curriculum, the expected impact on the 
length and scope of the lEP from such 
participation and from discussing 
teaching methodologies, and reporting 
to parents) are addressed in the 
following sections of this analysis. Some 
commenters requested that all notes be 
deleted. Other commenters requested 
that Notes 2, 3, and 4 be incorporated 
into the regulations. A few commenters 
recommended that for Notes 2 and 3, 
the regulations define the terms 
‘ ‘adaptations, ” “modifications, ’ ’ 
“accommodations,” and “adjustments.” 

Regarding Note 3, some of the 
commenters recommended deleting the 
idea that the general curriculum is not 
intended to significantly increase the 
size of tfie lEP. One commenter 
recommended replacing the word 
“accessing” with “fully participating 
in” the general curriculum. The 
commenter stated that the language in 
the note (from the House Committee 
Report) could be used by LEAs as a 
basis for limiting the use of the lEP as 
a tool for enabling children with 
disabilities to participate fully in the 
general curriculum. Other commenters 
recommended that Note 3 be deleted. 

Discussion: The IDEA Amendments of 
1997 emphasize providing greater 
access by children with disabilities to 
the general curriculum and to 
educational reforms, as an effective 
means of ensuring better results for 
these children. Both the Senate and 
House Committee Reports on Pub. L. 
105-17 state that: 

The Committee wishe.s to emphasize that, 
once a child has been identified as being 
eligible for special education, the connection 
between special education and related 
services and the child’s opportunity to 
experience and benefit from the general 
education curriculum should be 
strengthened. The majority of children 
identified as eligible for special education 
and related services are capable of 
participating in tbe general education 
curriculum to varying degrees with some 
adaptations and modifications. This 
provision is intended to ensure that 
children’s special education and related 
services are in addition to and are affected by 
the general education curriculum, not 
separate from it. (S. Rep. No. 105-17, p. 20; 
H.R. Rep. No. 105-95, p. 99 (1997)) 

These are important principles to 
keep in mind when implementing the 
new lEP requirements. However, in light 
of the general decision to remove notes 
from the final regulation. Note 2 would 
be removed. 

The concepts in the committee reports 
cited in Note 3 also are valid. The new 
focus of the lEP is intended to address 
the accommodations and adjustments 
necessary to enable children with 
disabilities to be able to participate in 
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the general curriculum to the maximum 
extent appropriate. Although the annual 
goals and short term objectives (and the 
service accommodations described 
above) would be basic components of 
the lEP, it would not be appropriate for 
the lEP to include specific details 
related to the general curriculum itself 
(and to daily lesson plans). 

Generally, the overall length of the 
lEP should not be greatly affected by 
including relevant information about 
the accommodations and adjustments 
needed by the child, along with the 
other required information. But the lEP 
should provide sufficient information 
necessary to enable parents, regular 
education teachers, and all service 
providers to understand what is 
required to effectively implement its 
provisions. However, consistent with 
the general decision made with respect 
to notes. Notes 2 and 3 would be 
deleted. 

Because Note 3 has been deleted, it is 
not necessary to replace the word 
“accessing” with “fully participating 
in” the general curriculum. Clearly, the 
intent of the IDEA is full participation 
of each child with a disability in the 
general curriculum to the maximum 
extent appropriate to the needs of child; 
and the IDEA Amendments of 1997, as 
reflected in these final regulations, have 
given greater emphasis to that intent. 

It is not necessary to include a 
regulatory definition of the terms 
“adaptations“modifications,’’ 
“accommodations,” and “adjustments.” 
The terms are essentially self- 
explanatory, and may overlap to some 
extent. 

Certain changes may need to be made 
in a regular education classroom to 
make it possible for a child with a 
disability to participate more fully and 
effectively in general curricular 
activities that take place in that room. 
These changes could involve (for 
example) providing a special seating 
arrangement for a child; using 
professional or student “tutors” to help 
the child; raising the level of a child’s 
desk; allowing the child more time to 
complete a given assignment; working 
with the parents to help the child at 
home; and providing extra help to the 
child before or after the beginning of the 
school day. 

“Modifications” or 
“accommodations” could involve 
providing a particular assistive 
technology device for the child, or 
modifying the child’s desk in some 
manner that facilitates the child’s ability 
to write or hold books, etc. 

Changes: Notes 2 and 3 have been 
removed. 

Comment: Several comments were 
received on Note 4 (related to teaching 
and related services methodologies). A 
few commenters expressed support for 
Note 4, and stated that the note should 
be added to the regulations. Other 
commenters requested that the note be 
deleted. Some of these commenters 
stated that, in some instances, it may be 
appropriate to include teaching methods 
and approaches in the lEP, and added 
that when methodologies differ 
significantly, one approach may be 
appropriate while others are 
inappropriate, based on the unique 
needs of each individual child. Other 
commenters pointed out that 
methodologies are an inherent part of 
the definition of special education, and 
it would be inconsistent with the 
definition to not include them in the 
lEP. 

With respect to Note 5 (i.e., that the 
reporting provision in 
§ 300.347(a)(7)(ii), related to the child’s 
progress on the annual goals, is 
intended to be in addition to regular 
reporting for all children), a few 
commenters expressed appreciation for 
the provision. Some commenters stated 
that the note be deleted. Other 
commenters recommended that the note 
either be deleted, or changed to state 
that the provision in § 300.347(a)(7)(ii) 
may be incorporated as part of the 
regular reporting to all parents. 

Discussion: In some cases, it may be 
appropriate to include teaching methods 
and approaches in a child’s lEP. As used 
in the definition of “special education” 
under § 300.26, the term “specially- 
designed instruction” means “adapting, 
as appropriate to each eligible child 
under this part, the content, 
methodology, or delivery of services 
* * * (i) to meet the unique needs of an 
eligible child under this part that result 
from the child’s disability * * *” 

In general, however, specific day-to- 
day adjustments in instructional 
methods and approaches that are made 
by either a regular or special education 
teacher to assist a disabled child to 
achieve his or her annual goals would 
not normally require action by the 
child’s lEP team. 

With respect to Note 5 (that the 
reporting provision in § 300.347(a)(7)(ii) 
is intended to be in addition to regular 
reporting for all children), as addressed 
earlier in this attachment, the report 
described in § 300.347(a)(7)(ii) may be 
incorporated in the regular reporting to 
all parents. Therefore, Note 5 is not 
needed. 

Changes: Notes 4 and 5 have been 
deleted. 

Comment: Several comments were’ 
received on the transition services 

provision in § 300.347(b)(1), including 
requests that the regulations: (1) clarify 
what is meant by transition services for 
14 year-old students; (2) add “daily 
living” and independent living” to the 
example in paragraph (b)(l)(i) because 
transition is much broader than 
employment: and (3) require that 
transition plans analyze and report the 
prospect of a student benefiting from 
higher education emd if so what kind; 
and if vocational education is 
recommended and not general higher 
education, the transition plans specify 
the reason why general higher education 
is not a meaningful alternative. 

A few commenters recommended that 
language be added to more clearly 
distinguish between “a statement of the 
transition service needs” of a student at 
age 14, and “a statement of needed 
transition services” at age 16. The 
commenters included a proposed 
definition that requires the 
identification of targeted post-school 
activities. 

Discussion: The terms “a statement of 
the transition service needs” and “a 
statement of needed transition services” 
are incorporated verbatim from the 
statute. The purpose of “a statement of 
the transition service needs” is to focus 
on the planning of a student’s courses 
of study during the student’s secondary 
school experience (e.g., whether the 
student will participate in advanced 
placement or vocational education 
courses). 

With respect to a statement of needed 
transition services, the focus is on the 
student’s need for such services as he or 
she moves from school to postschool 
experiences, and any linkages that may 
be needed. These statements, as with 
the other components of the lEP, must 
be individualized in accordance with 
the needs of the student. 

The Department has invested 
considerable resources in providing 
technical assistance in the area of 
transition services, and has a number of 
technical assistance resources available 
to public agencies in implementing 
these statutory provisions. 

Changes: None. 
Comment: A number of comments 

were received related to the provision in 
§ 300.347(b)(2), that requires that if the 
lEP team determines that services are 
not needed in one or more of the areas 
specified in the definition of transition 
services, the lEP must include a 
statement to that effect and the basis 
upon which the determination was 
made. These commenters recommended 
that the provision be deleted because it 
is not statutory, not needed, and adds 
unnecessary and excessive paperwork. 
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Discussion: It is appropriate to remove 
the provision in § 300.347(61(2) because, 
as stated by the commenters, the 
provision is not statutory and adds 
unnecessary paperwork. 

That provision was based on the 
definition of “transition services” that 
was in effect prior to June 4, 1997, and 
did not account for the change in the 
definition of “transition services” that 
was made by the IDEA Amendments of 
1997. 

The “prior law” definition mandated 
the inclusion of specific components 
under the coordinated set of activities 
described in the definition. In 
recognition that all students with 
disabilities may not require services in 
all of the mandated areas, the final 
regulations implementing that provision 
(published in 1992) included a 
statement that “If the lEP team 
determines that services are not needed 
in one or more of the areas specified in 
[the definition of transition services], 
the lEP must include a statement to that 
effect, and the basis upon which the 
determination was made.” However, 
while the new definition of “transition 
services” added by Pub L. 105-17 
includes the same components as in 
prior law, the provision requiring the 
inclusion of all components in a 
student’s lEP was removed. 

Changes: § 300.347(b)(2) has been 
deleted. 

Comment: Comments were received 
related to Notes 1, 6, and 7 following 
§ 300.347 of the NPRM, all of which 
focus on the transition services 
requirements. Some commenters 
recommended that all three notes be 
deleted. Other commenters 
recommended that Note 7 be modified 
to encourage public agencies to begin 
transition services before age 14. A few 
commenters stated that Note 7 is not 
needed because the regulations are 
already clear. 

Discussion: Consistent with the 
Department’s decision to not include 
notes in the final regulations, the notes 
should be deleted. 

Changes: Notes 1, 6, and 7 have been 
deleted. 

Comment: With respect to the transfer 
of rights at the age of majority 
(§ 300.347(c)), one commenter stated 
that the provision should be deleted. 
Another commenter stated that there is 
general confusion about this provision, 
especially when parents are unable 
financially or unwilling to seek legal 
guardianship for their child, and added 
that schools need guidance. A 
commenter asked, how do LEAs 
determine which students get transfer 
rights at age 18; and once transferred. 

does the LEA still have to notify the 
parents. 

Another commenter requested that 
the regulations allow a student to 
authorize the continued participation of 
the student’s parent or guardian after 
the age of majority to develop, review, 
or revise an lEP, and added that if the 
student authorizes parent participation, 
the parent should be considered a 
member of the lEP team. 

Discussion: The provision at 
§ 300.347(c) is statutory. Whether or not 
rights transfer at the age of majority 
depends on State law, and, consistent 
with § 300.517, whether or not the 
student has been determined 
incompetent under State law. State law 
also determines what constitutes the age 
of majority in that jurisdiction. The 
discussion concerning § 300.517 in this 
attachment provides a fuller explanation 
of the provision concerning the transfer 
of rights at the age of majority. 
Generally, a public agency will satisfy 
§ 300.347(c) if, at least one year before 
the student reaches the age of majority 
under State law, the agency informs the 
student of the rights that transfer at the 
age of majority (and includes a 
statement to that effect in the lEP). If the 
public agency receives notice of the 
student’s legal incompetency, so that no 
rights transfer to the student at the age 
of majority, the lEP need not include 
this statement. 

The composition of the lEP team is 
discussed in § 300.344. There is nothing 
in the regulation that would prevent a 
student to whom rights have been 
transferred at the age of majority from 
exercising his or her discretion under 
§ 300.344(a)(6) to include in the lEP 
team a parent as an individual with 
knowledge regarding the child. 

Changes: None. 

Private School Placements by Public 
Agencies (§300.349) 

Comment: Some commenters 
suggested that § 300.349(a) be amended 
to require a public agency to conduct a 
subsequent lEP meeting before or 
shortly after actual enrollment with the 
participation of a representative of the 
private school. 

A few commenters objected to the 
requirement in § 300.349(a)(2) that the 
public agency ensure that a 
representative of a private school or 
facility at which a disabled student is 
publicly-placed or referred must attend 
the initial lEP meeting initiated by the 
public agency. These commenters 
recommended that a private school 
representative be invited but not be 
forced to attend, since distance could 
prevent that individual from attending. 

Another recommendation made by 
commenters was that private school 
staff should not be required to attend 
the lEP meeting required under 
§ 300.349(a)(2), but that the lEP team 
should be allowed to confer with private 
school staff after the meeting. One 
commenter asked whether if the private 
school initiates an lEP meeting, all of 
the individuals identified in § 300.344 
must participate. 

Another commenter was concerned 
that this section implies that the team 
has predetermined placement, and 
recommended requiring that a second 
meeting should be held with private 
school staff to determine if they could 
provide the services. 

One commenter also indicated that 
§ 300.349(b)(2)(ii) is confusing, because 
it suggests that if either the parent or 
public agency disagrees with the 
changes proposed by the private school, 
those changes will not be implemented. 
This commenter also questioned why 
either party should have veto authority, 
and requested clarification regarding the 
responsibility to request a hearing. 
However, another commenter objected 
that this section gives a private school 
veto authority over a decision of the lEP 
team. 

One commenter also objected to the 
use of “must ensure” in § 300.349(a) 
and (b), and recommended that more 
qualified language be substituted. 
Another commenter requested 
clarification that parents have the right 
to be reimbursed for costs incurred as a 
result of their participation at lEP 
meetings associated with their 
children’s public placements at private 
schools or facilities. 

Discussion: Section 612(a)(10)(B) of 
the Act makes clear that, as a condition 
of eligibility for receipt of Part B funds. 
States must ensure that children with 
disabilities placed in or referred to 
private schools or facilities by public 
agencies receive special education and 
related services, in accordance with an 
lEP, at no cost to their parents. This 
statutory requirement substantially 
reflects prior law in this area. Section 
300.401 also provides that lEPs for 
children with disabilities who are 
publicly placed at or referred to private 
schools must meet the requirements of 
§§300.340-300.350. 

Because these disabled children are 
publicly-placed or referred to private 
schools or facilities as a means of 
ensuring that they are provided FAPE, 
it would not be appropriate to change 
the regulatory language in the manner 
suggested by these commenters. The 
regulation gives public agencies and 
private schools and facilities some 
flexibility in the manner in which lEP 
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meetings are conducted; however, there 
is no need to require additional 
meetings, since these meetings can be 
initiated by the public agency or 
requested by the private school or 
facility at any time. 

Regarding concerns about 
participation of representatives of 
private schools at meetings to develop 
the child’s lEP, § 300.349(a)(2) provides 
that before a child with a disability is 
placed or referred to a private school or 
facility, a representative of that private 
school must be invited to the meeting to 
develop the student’s lEP. However, if 
the private school representative is 
unable to attend in person, the public 
agency must use other methods to 
ensure that individual’s participation at 
the meeting, including individual or 
conference telephone calls. Therefore, 
this regulation does not require 
participation of a private school 
representative if that individual is 
unable to attend the lEP meeting 
initiated by the public agency. 

If a public agency initiates an lEP 
meeting in connection with a disabled 
child’s placement at or referral to a 
private school or facility, the 
requirements of § 300.344 regarding 
participants at meetings apply. 
However, after the disabled child enters 
the private school or facility, 
§ 300.349(b)(1) provides that the private 
school or facility, at the public agency’s 
discretion, may initiate and conduct 
meetings for pvnposes of reviewing or 
revising the child’s lEP. Section 300.344 
applies to all lEP meetings for which a 
public agency is responsible, including 
those conducted by a private school or 
facility for a publicly-placed child with 
a disability. 

If a public agency exercises its 
discretion under § 300.349(b)(1) to 
permit the private school or facility to 
initiate and conduct certain lEP 
meetings, § 300.349(b)(2) specifies that 
the public agency is still responsible for 
ensuring that the parents and a public 
agency representative are involved in 
those lEP decisions and agree to any 
changes in the child’s program before 
they are implemented. 

Section 300.349(b) does not afford 
veto authority either to the parents and 
the public agency, or to the private 
school, if there is a disagreement about 
the lEP for the child to be implemented 
at the private school. This is equally 
true for EEPs developed for public 
placements of children with disabilities 
at private schools. 

Further, § 300.349(c) makes clear that 
the public agency is ultimately 
responsible for ensuring that the 
publicly-placed disabled student 
receives FAPE. Therefore, regardless of 

whether the public agency initiates 
meetings for the purpose of reviewing 
and revising lEPs of children with 
disabilities publicly-placed at private 
schools or facilities, the public agency 
must ensure that the child’s lEP is 
reviewed at least once every twelve 
months, and that the child’s placement 
at the private school or facility is in 
accordance with that child’s lEP. 

If the public agency disagrees with 
changes proposed by the private school, 
the public agency nevertheless remains 
responsible for ensuring that the student 
receives an appropriate program. If the 
private school or facility is unwilling to 
provide such a program, the public 
agency either must ensure that the 
student’s lEP can be implemented at 
that or another private school or facility, 
or must develop an appropriate public 
placement for the child to address that 
child’s needs. In all instances, the 
child’s placement at the private school 
or facility must be based on the child’s 
lEP, and that placement must be the 
LRE placement for the child. 

The commenter’s assumption that 
normal due process rights would apply 
is correct. The due process rights of Pent 
B are available to parents and public 
educational agencies to resolve issues 
such as the appropriateness of the 
child’s program at the private school, 
but representatives of private schools or 
facilities at which children with 
disabilities are publicly placed or 
referred do not have due process rights. 

Regarding a parent’s right to 
reimbursement for costs associated with 
their child’s private school placement, 
§ 300.401 reflects the statutory 
requirements of section 612(a)(10)(B) 
and requires that a disabled student’s 
placement at a private school by a 
public agency must be at no cost to the 
child’s parents, and public agencies 
must ensme that all of the rights 
guaranteed by Part B are afforded to 
publicly-placed children with 
disabilities and their parents. The “at no 
cost” requirements of the Act also 
would require public agencies to 
reimburse parents for transportation and 
other costs associated with their 
participation at lEP meetings conducted 
in a geographic area outside of the 
jmrisdiction of the LEA, and such 
expenditmes traditionally have been 
considered the responsibility of the 
public agency. See discussion under 
§ 300.24 of this attachment. 

Changes: None. 

Children With Disabilities in 
Religiously-Affiliated or Other Private 
Schools 

Continent: One commenter suggested 
that this section be amended to require 

lEPs for all children with disabilities in 
the LEA’S jurisdiction who are placed 
by their parents at private schools, 
regardless of whether these children 
receive services from the public agency. 
Another commenter requested that the 
requirement for lEPs for children with 
disabilities who are publicly-placed at 
private schools be removed, and that 
requirements regarding service plans for 
children with disabilities placed by 
their parents at private schools be 
substituted and moved to Subpart D. 

Discussion: There is no statutory 
authority to require public agencies to 
develop lEPs for every child with a 
disability in their jurisdiction placed by 
their parents at a private school, 
regardless of whether that child receives 
services from the LEA. Section 
612(a)(10)(A) of the Act requires States 
to make provision for the participation 
of private school children with 
disabilities in programs assisted or 
carried out under this part, through the 
provision of special education and 
related services, to the extent consistent 
with their number and location in the 
State. 

Because private school children with 
disabilities do not have an individual 
entitlement to services under Part B, it 
would be inconsistent with the statute 
to require public agencies to develop 
service plans for those private school 
children with disabilities who do not 
receive services from the public agency. 
However, the commenter’s suggestion 
that proposed § 300.350 should be 
deleted and that a requirement for 
service plans for children with 
disabilities parentally-placed at private 
schools should be substituted and 
moved to Subpart D is reasonable. 

Since private school children with 
disabilities are not entitled to receive 
FAPE in connection with their private 
school placements (See § 300.403(a)), it 
is misleading to use the term lEP to refer 
to the plans that are developed to serve 
them. lEPs must contain, among other 
elements, the full range of special 
education and related services provided 
to children with disabilities under these 
regulations. 

By contrast, § 300.455(b) makes clear 
that a private school child with a 
disability receives only those services 
that an LEA determines it will provide 
that child, in light of the services that 
the LEA has determined, through the 
requirements of §§ 300.453-300.454, it 
will make available to private school 
children with disabilities. 

Therefore, proposed § 300.350 should 
be deleted and its content incorporated 
in § 300.454 with appropriate revisions, 
and § 300.455(b) should be revised to 
reflect a new requirement for service 
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plans for those private school children 
with disabilities in the LEA’s 
jurisdiction that the LEA has elected to 
serve in light of the services it makes 
available to its private school children 
with disabilities in accordance with the 
requirements of §§ 300.453-300.454. 

Changes: Proposed § 300.350 has been 
deleted, and a new § 300.454(c) has 
been added to specify LEA 
responsibilities regarding development 
of service plans for private school 
children. Section 300.455(b) has been 
changed to reflect the new provision 
regarding ser\dce plans for private 
school children with disabilities. 

lEP—Accountability (§ 300.350) 

Comment: Some commenters agreed 
with this regulation, while other 
commenters recommended that the note 
either be revised or deleted. Some 
commenters believe that both the 
section and note are inconsistent with 
Congressional findings on low 
achievement and new performance 
standards. 

Commenters also recommended that 
the regulation be strengthened to clarify 
(1) the district’s obligation to monitor, 
review and revise the lEP if it is not 
having the desired impact on the 
student’s progress; (2) the parent’s 
responsibility to request an lEP meeting 
when progress reports indicate that the 
child’s lEP is not effective; (3) the e.xtent 
of the teacher’s responsibility compared 
with that of the parent and child; and 
(4) that public agencies and personnel 
will not be held accountable if a child 
does not achieve the growth projected in 
annual goals and benchmarks or 
objectives if they were implementing an 
lEP that provided the child appropriate 
instruction, services and modifications. 

Other commenters were concerned 
about the potential negative effect of 
this section on the effective 
implementation of transition services. 

Discussion: Section 300.351 has been 
included in the lEP provisions of the 
Part B regulations since those 
regulations first were issued in 1977. It 
continues to be necessary to make clear 
that the lEP is not a performance 
contract and does not constitute a 
guarantee by the public agency and the 
teacher that a child will progress at a 
specified rate. Despite this, public 
agencies and teachers have continuing 
obligations to make good faith efforts to 
assist the child in achieving the goals 
and objectives or benchmarks listed in 
the lEP, including those related to 
transition services. 

In addition, it should be noted that 
teachers and other personnel who must 
carry out portions of a child’s lEP must 
be informed about the content of the lEP 

and their responsibility regarding its 
implementation. Because the 
clarification of this issue that was 
previously included in the note to this 
section is essential to the proper 
implementation of the Act’s lEP 
requirements, a statement regarding the 
responsibilities of public agencies and 
teachers to make good faith efforts to 
ensure that a child achieves the growth 
projected in his or her lEP has been 
included at the conclusion of this 
section. 

In order to meet the new emphasis in 
the Act that children with disabilities be 
involved in and progress in the general 
curriculum and be held to high 
achievement standards, the lEP 
provisions must be effectively utilized 
to ensure that appropriate adjustments 
can be made to address performance 
issues as early as possible in the 
process. 

This section does not limit a parent’s 
right to complain and ask for revisions 
of the child’s lEP or to invoke due 
process procedures if the parent feels 
that these efforts are not being made. 
Further, this section does not prohibit a 
state or public agency fi-om establishing 
its own accountability systems 
regarding teacher, school or agency 
performance if children do not achieve 
the growth projected in their lEPs. 

changes: The note to this section has 
been removed. Section 300.351 is 
redesignated as § 300.350 of these final 
regulations, and the substance of the 
note has been added to this section. 

Use of LEA Allocation for Direct 
Services (§300.360) 

Comment: Very few comments were 
received regarding this section. One 
comment recommended that the words 
“or unwilling’’ be added to 
§ 300.360(a)(2) to correspond to the 
language of § 300.360(a)(3) of the 
current regulations. Another comment 
asked that the language in the second 
paragraph in the note following 
§ 300.360 be updated to substitute the 
word “disabled” for the word 
“handicapped.” This comment also 
requested that a similar change be made 
to the note following § 300.552. 

Discussion: Section 300.360(a) 
essentially incorporates the text of the 
current regulatory provision verbatim, 
except with the minor modifications 
contained in section 613(h)(1) of Pub. L. 
105-17. The legislative history makes 
clear that § 613(h)(1) has been “retained 
without substantive alteration” from 
prior law. (S. Rep. No. 105-17 at 15). It 
is true that under § 300.360(a)(3) of the 
regulations, an SEA may use funds that 
would have gone to an LEA for direct 
services if the SEA finds that the LEA 

either is unable or unwilling to establish 
and maintain programs of FAPE for 
children with disabilities. This 
regulatory provision implemented 
section 614(d)(1) of prior law which 
contained the reference to LEAs that 
were unwilling to establish and 
maintain programs of FAPE. However, 
since these words have not been 
retained in section 613(h)(1) with regard 
to an LEA’s or State agency’s failure to 
establish and maintain programs of 
FAPE, yet remain in the statute with 
regard to an LEA’s failure to consolidate 
with other LEA’s in applying for Part B 
funds, it is not appropriate to make the 
change requested by this comment. 

Consistent with the general decision 
to not include notes in these final 
regulations, the note following § 300.360 
should be deleted. However, the 
substance of the note related to the 
SEA’s responsibility to ensure the 
provision of FAPE if an LEA elects not 
to apply for its Part B funds, or the 
amount.of Part B funds is not sufficient 
to provide FAPE should be added to the 
text of the regulations because of its 
importance in ensuring that the 
purposes of this part are appropriately 
implemented. 

A new paragraph also should be 
added to clarify, by referencing 
§ 300.301, that the SEA may use 
whatever funding sources are available 
in the State to carry out its 
responsibilities under § 300.360. 

Regarding the note following 
§ 300.360, it is important to point out 
that the language that uses 
“handicapped” instead of disabled was 
taken verbatim from the original 
regulations for this program issued in 
1977. Included in this note were direct 
quotations from the Department’s 
regulation implementing Section 504 of 
the Rehabilitation Act of 1973 at 34 CFR 
Part 104, which has not yet been 
updated to substitute the term 
“disabled” or “disability” for the term 
“handicapped” or “handicap.” While 
the term “handicapped” is not 
consistent with current statutory 
language, it is not appropriate to modify 
the quoted language in the notes until 
the terminology in the Section 504 
regulation is updated. 

Changes: The substance of the note 
relating to SEA’s responsibilities to 
ensure FAPE when the LEA elects not 
to receive its Part B funds, or there are 
not sufficient funds to ensure the 
provision of FAPE has been added to 
the text of the regulation. The note has 
been deleted. A reference is made to 
other funding sources under § 300.301. 
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Use of SEA Allocations (§300.370) 

Comment: Several favorable 
comments were received regarding this 
section. One comment supported 
paragraph (a)(4), which permits the use 
of State agency allocations to assist 
LEAs with personnel shortages. One 
comment requested that a new 
paragraph (c) be added to reflect the 
statutory requirement “that LEAs 
participate in the priority setting for the 
allocation of these funds.” One 
comment requested that a note be added 
following this section to clarify that 
direct services “can include using the 
State allocation of Part B funds to help 
LEAs cover unexpected and 
extraordinary costs of providing FAPE 
to a child with a disability in any setting 
along the continuum.” 

Discussion: There is no statutory 
requirement that would require a State 
to obtain input from LEAs in setting 
priorities for how the State agency 
allocation should be spent. So long as 
the expenditures are consistent with the 
requirements of this part, States have 
discretion to determine the manner in 
which the funds are allocated. 

Regarding the suggestion that a note 
be added following § 300.370, consistent 
with the decision to not include notes 
in these regulations, a note will not be 
added. However, the State agency 
allocation may be used for direct and 
support services, including the 
expenditure described in this comment. 
Nothing in this part would preclude an 
SEA from using its State allocation to 
assist an LEA in defraying the expenses 
of a costly placement for a student with 
a disability if it is determined that such 
a placement is necessary to ensure the 
provision of FAPE to that disabled 
student. 

Changes: No change has been made in 
response to these comments. See 
discussion of comments received under 
§ 300.712 regarding a change to 
§300.370. 

General CSPD Requirements (§300.380) 

Comment: A number of comments 
were received regarding the recruitment 
and training of hearing officers included 
as part of CSPD. One comment 
recommended that § 300.380(a)(2) 
regarding an adequate supply of 
qualified special education, regular 
education, and related services 
personnel be expanded to include 
hearing officers and mediators. 

Some commenters recommended that 
§ 300.381 include a provision requiring 
each state “to establish a council of 
parents, educators, attorneys, hearing 
officers, and mediators to develop and 
oversee the recruitment, training, 

evaluation, and continuing education of 
hearing officers and mediators” and to 
ensure that they receive pre-service 
training and at least annual in-service 
training on special education law and 
promising practices, materials and 
technology. 

A numoer of commenters indicated 
that, in order for personnel to be 
“qualified” under this part or a State’s 
CSPD, “the personnel must meet the 
State’s legal licensing or certification 
requirements” and “must have the skills 
and knowledge necessary to ensure that 
personnel are qualified to work with 
children with disabilities.” Another 
comment sought clarification regarding 
use of Part B funds for the training of 
regular education personnel. 

Consistent with the emphasis on 
implementation, one comment 
recommended that § 300.380(a)(4) be 
amended to require that a State’s CSPD 
be updated at least every two years, 
instead of at least every five years, as 
stated in the NPRM, “and as often as the 
quality of education for children with 
disabilities within the State may 
require.” The comment also objected 
that the regulation provides that States 
that have a State Improvement Plan 
under section 653 of the Act have met 
their CSPD requirements. Therefore, the 
comment recommended that 
§ 300.380(h) he deleted, and instead be 
replaced with the last paragraph of the 
note following § 300.135, which gives a 
State that has a State Improvement Plan 
the option of using it to meet its CSPD, 
if it chooses to do so. 

Discussion: States must ensure that 
mediators and hearing officers are 
appropriately trained and have the 
requisite knowledge and expertise 
regarding the requirements of this part. 
Otherwise, the due process rights of 
children with disabilities and their 
parents may not be adequately 
safeguarded under this part. 

With respect to mediators, section 
615(e)(2)(A)(iii) requires that SEA or 
LEA procedures for mediation ensure 
that the mediation is conducted by a 
qualified and impartial mediator who is 
trained in effective mediation 
techniques. Section 615(e)(2)(C) requires 
the State to maintain a list of 
individuals who are qualified mediators 
and knowledgeable in laws and 
regulations relating to the provision of 
special education and related services to 
children with disabilities. 

Under current regulations, public 
agencies must maintain a list of 
impartial hearing officers and their 
qualifications. Further, the SEA’s 
responsibility under section 615 of the 
Act to ensure that the procedural 
safeguard requirements of the Act aie 

established and implemented includes 
the responsibility to ensure that 
impartial due process hearing officers 
are appropriately trained. In addition, 
§ 300.370 makes clear that one of the 
support services for which the Part B 
funds reserved for State level activities 
may be expended is the training of 
hearing officers and mediators. 

The comments regarding ensuring 
that personnel meet State licensing or 
certification requirements or are 
otherwise qualified under this part are 
addressed elsewhere in this attachment 
in the discussions of qualified personnel 
and personnel standards. With regard to 
the training of regular education 
personnel, consistent with a State’s 
CSPD responsibilities, the State must 
ensure an adequate supply of special 
education, regular education, and 
related services personnel. Further, the 
training of regular education personnel 
is necessary to the proper 
administration of the Act and 
regulations, including carrying out the 
Act’s LRE provisions, and personnel 
development is an appropriate 
expenditure of funds under this part 
and is one of the support services for 
which the State level allocation under 
§ 300.370 may be expended. 

Finally, there is nothing in this part 
that would prevent a State from 
updating its CSPD more frequently than 
at least every five years if the State 
chooses to do so. Therefore, there is no 
reason to incorporate the language from 
the second paragraph of the note 
following § 300.135 in place of 
§ 300.380(b), since § 300.380(b) gives a 
State that has a State Improvement plan 
under section 653 the option of using it 
to satisfy its CSPD obligations, if the 
State chooses to do so. 

Changes: The section has been retitled 
“General CSPD requirements.” 

Adequate Supply of Qualified Personnel 
(§300.381) 

Comment: Only a few comments were 
received regarding this section. Some 
commenters requested that a provision 
be added to § 300.381(b) “requiring the 
State to describe the strategies it will 
use to address personnel vacancies and 
shortages” identified under that section. 
Another comment recommended that 
this section highlight shortages of 
personnel to do behavioral assessments 
and programming. Another comment 
recommended that additional language 
be included in § 300.381 requiring 
additional recruitment strategies and 
fiscal arrangements to ensure an 
adequate supply of qualified personnel. 

Discussion: It is acknowledged that it 
is very important to ensure that 
appropriately-trained and 
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knowledgeable individuals conduct 
behavioral assessments of children with 
disabilities under this part. However, 
the obligation under § 300.381 is a 
general obligation to analyze State and 
local needs for professional 
development, including areas in which 
there are shortages, to ensure an 
adequate supply of qualified special 
education, regular education, and 
related services personnel under this 
part. Therefore, the regulation does not 
identify specific categories of personnel. 
In addition. States already have the' 
ability to develop additional 
recruitment strategies and fiscal 
arrangements if they determine that they 
are needed to address their particular 
personnel needs. 

Changes: None. 

Improvement Strategies (§300.382) 

Comment: One comment 
recommended that the name of this 
section be changed to “Comprehensive 
system strategies” to avoid confusion 
with Part D. Another comment 
recommended that the words “content 
knowledge and collaborative skills” to 
meet the needs of infants and toddlers 
and children with disabilities be 
expanded to specify which skills are 
involved, and suggested that skills such 
as instruction, behavioral management, 
communication, and collaboration be 
included. 

One comment expressed concern that 
the section in the NPRM was not 
sufficiently strong to ensure that States 
design their CSPD to ensure that core 
instructional and related needs of 
children with disabilities are 
appropriately addressed. One comment 
requested clarification regarding which 
entity in the State is responsible for 
ensuring that the requirements of 
§ 300.382 me met. One comment 
suggested that the reference to 
behavioral interventions in § 300.382(f) 
should be changed to positive 
behavioral supports to be more 
consistent with other provisions of these 
regulations. 

Several comments were receive 
regarding § 300.382(g), particularly 
regarding the use of the phrase, “if 
appropriate.” One comment requested 
clarification on how “appropriate” 
would be defined, as well as guiding 
principles “for directing the adoption of 
promising practices.” Another comment 
recommended that the phrase, “if 
appropriate” be eliminated when 
referring to the State’s adoption of 
promising practices and materials and 
technology. 

One comment was particularly 
favorable about the requirement for joint 

training of parents, special education 
and related services providers, and 
general education personnel. Another 
comment recommended that this 
section be expanded to include joint 
training of hearing officers and 
mediators with parents and education 
personnel. 

One comment recommended that this 
section be amended “to require reports 
to the Department by the SEA bi- 
annually, including a survey of parents 
of students with lEPs regarding the 
effectiveness of the strategies and other 
tools being taught to teachers,” and that 
parents “should also he given the 
chance to state what tools they think 
ought to be taught” to teachers. One 
comment recommended that a note be 
added following tbis section to clarify 
that the assurance that regular education 
and special education personnel be 
prepared means that “they must be 
required to be prepared rather than 
simply ‘offered the opportunity ’ ” 

Discussion: There is no need to 
change the name of this section since it 
is unlikely that, even if it were changed, 
it would reduce the potential for 
confusion between CSPD 
responsibilities under Part B and those 
under Part D. While the delineation of 
content and skills for personnel serving 
infants and toddlers and children with 
disabilities is important, inherent in 
CSPD is the obligation of each State to 
identify its particular personnel 
development needs in light of factors 
that are specific to each individual 
State. The same is true with respect to 
strategies and needs. The CSPD is one 
of several mechanisms that States have 
to ensure that children with disabilities 
receive appropriate instruction and 
services consistent with the purposes of 
this part: therefore, the regulations do 
not specify which needs must be 
addressed through CSPD. 

References throughout this part to 
State mean the SEA, unless the State has 
designated an entity other than the SEA 
to carry out the functions of this part. 
Regarding § 300.380(f), that section is 
directed at the State’s enhancement of 
the ability of teachers and others to use 
strategies, including behavioral 
interventions. The regulatory language 
about behavioral interventions parallels 
the language in section 614(d)(3)(B)(i) of 
the Act. 

It also should be pointed out that the 
term behavioral interventions is a broad 
term that includes positive behavioral 
supports. Regarding the use of 
“appropriate” in § 300.382(g), a State’s 
obligation to adopt promising 
educational practices, materials, and 
technology is dependent on the State’s 
needs. Hence, the use of the words “if 

appropriate” in this regulation ensures 
States have flexibility in this area. 

The discussion of the role of hearing 
officers and mediators in response to 
comments on § 300.380 also applies to 
the suggestion on joint training of 
parents and special education and 
related services and general education 
personnel required by § 300.382(j) of 
these regulations. It is important to 
point out that there is nothing in this 
part that would preclude a State from 
including hearing officers and mediators 
in the joint training activities if it 
chooses to do so. 

The comment’s suggestion for 
additional reporting requirements has 
not been accepted. While input from 
parents regarding the effectiveness of 
personnel development strategies would 
be useful, the Department is committed 
to reducing paperwork burdens rather 
than increasing them. 

Finally, with regard to training of 
general education personnel, 
§ 300.382(j) already requires the 
participation of these individuals in 
joint training activities. 

Changes: None. 

Subpart D 

Responsibility of SEA (§300.401) 

Comment: Several commenters asked 
that § 300.401(a)(3) specify whether the 
standards that apply to private schools 
are limited to those necessary for the 
comparable provision of special 
education and related services to those 
provided in public agencies (for 
example, do private schools have to 
comply with SEA personnel standards 
beyond the qualifications needed to 
provide special education and related 
services). 

Discussion: Children with disabilities 
who are placed by public agencies in 
private schools are entitled to receive 
FAPE to the same extent as they would 
if they were placed in a public school. 
FAPE includes not just the special 
education and related services that a 
child with a disability receives, but also 
includes an appropriate preschool, 
elementary and secondary school 
education in the State involved and 
must be provided in conformity with 
the child’s lEP. 

The IDEA Amendments of 1997 made 
a number of changes to reinforce the 
importance of the participation of 
children with disabilities in the regular 
education curricula and the need for 
children with disabilities to have the 
opportunity to receive the same 
substantive content as nondisabled 
students. These include provisions that 
tie lEP goals and objectives to the 
regular education curriculum (section 
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614(d)(1)(A)), establish performance 
goals and indicators for children with 
disabilities consistent with those that a 
State establishes for nondisabled 
children (section 612(a)(16)), and 
require the participation of children 
with disabilities in the same general 
State and district-wide assessments as 
nondisabled students (section 
612(a)(17)). 

Because of these changes in the 
statute and the confusion that has 
existed over whether all aspects of the 
education provided by private schools 
to publicly-placed children with 
disabilities had to meet the standards 
that apply to public agencies, a change 
should be made in the regulations to 
ensure that children who are publicly- 
placed in private schools receive 
services consistent with the SEAs’ 
statutory obligation to ensure that FAPE 
is provided. SEAs must ensure that 
public agencies that place children with 
disabilities in private schools as a 
means of providing FAPE make sure 
that the education provided to those 
publicly-placed children with 
disabilities meets all standards that 
apply to educational services provided 
by the SEA and LEA that are necessary 
to provide FAPE. 

With respect to personnel standards, 
for example, this would mean that all 
personnel who provide educational 
services (including special education 
and related services and non-special 
education services) meet the personnel 
standards that apply to SEA and LEA 
personnel providing similar services. 
The responsibility for determining what 
constitutes the appropriate personnel 
standard for any given profession or 
discipline is a State and local matter 
and State and local officials have great 
flexibility in exercising this 
responsibility. With regard to special 
education and related services 
personnel, however, the regulations 
provide some parameters for how 
personnel standards are developed. 
(See, §§300.21, 300.135, and 300.13*6). 

Changes: A change has been made to 
specify that a child with a disability 
placed by a public agency as the means 
of providing FAPE to the child must 
receive an education that meets the 
standards that apply to the SEA and 
LEA. 

Implementation by SEA (§300.402) 

Comment: Another issue raised by 
comment was whether the term “public 
agency” in § 300.402(b) referred to just 
public schools or included other 
agencies. Some commenters requested 
that the term “applicable standards” in 
that paragraph be clarified to include 
application, compliance, on-site visits, 

monitoring, curriculum and evaluation 
standards. Several commenters 
requested various expansions of 
§ 300.402(c) such as adding a 120-day 
consultation period prior to adoption of 
standards that apply to private schools, 
and requiring consultation in all phases 
of the development and design of SEA 
standards and compliance and 
monitoring procedures that apply to 
these private schools. 

At least one commenter requested a 
new provision be added establishing a 
mechanism for appeals to the Secretary 
on standards that an SEA wants to apply 
to private schools. 

Discussion: The term “public agency” 
as used in these regulations is defined 
in § 300.22. The term “applicable 
standards” is sufficient to encompass 
the variety of standards that SEAs may 
have that apply to private schools 
accepting public agency referrals of 
children with disabilities for the 
provision of FAPE. Further regulation 
about how States provide opportunities 
for private schools and facilities to 
participate in the development and 
design of State standards that apply to 
them is inappropriate. States should 
have flexibility in developing standards 
that meet the requirements of the IDEA. 

The standards that SEAs apply to 
private schools accepting public agency 
referrals of children with disabilities for 
the provision of FAPE are, so long as 
they meet the requirements of Part B 
and its regulations, a State matter, so no 
appeal to the Secretary is appropriate. 

Changes: None. 

Placement of Children by Parent if FAPE 
is at Issue (§300.403) 

Comment: Some commenters stated 
that some school districts may be using 
this provision as the basis for denying 
special education services to children 
with disabilities voluntarily enrolled in 
a private school and requested that the 
regulations make clear that these 
children are covered by the provisions 
of the regulations regarding 
participation of private school children 
in the Part B program. 

Discussion: The statute in section 
612(a)(10)(C)(i) is clear that an LEA 
must provide for the participation of 
parentally-placed private school 
children with disabilities in the Part B 
program with expenditures 
proportionate to their number and 
location in the State, even though the 
LEA is not otherwise required to pay the 
costs of education, including special 
education and related services, for any 
individual child with a disability who is 
voluntenily placed in a private school 
under the terms of § 300.403. 

Changes: A change has been made to 
§ 300.403(a) to clarify that the 
provisions of §§ 300.450-300.462 apply 
to children with disabilities placed 
voluntarily by their parents in private 
schools, even though the LEA made 
FAPE available to those children. 

Comment: One commenter requested 
that the regulations clearly state 
whether a public agency must evaluate 
and develop an lEP for each private 
school child with a disability each year 
in order to avoid potential 
reimbursement claims. 

Discussion: The new statutory 
provisions, incorporated in the 
regulations in § 300.403 (c), (d), and (e), 
provide that, as a general matter for 
children with disabilities who 
previously received special education 
and related services under the authority 
of a public agency, the claim for 
reimbursement of a private placement 
must be made before a child is removed 
from a public agency placement. It 
would not be necessary for a public 
agency to develop an lEP that assumes 
a public agency placement for each 
private school child each year. LEAs do 
have ongoing, independent 
responsibilities under the child find 
provisions of §§ 300.125 and 300.451 to 
locate, identify and evaluate all children 
with disabilities in their jurisdiction, 
including children whose parents place 
them in private schools. This would 
include scheduling and holding a 
meeting to discuss with parents who 
have consented to an ev^uation, the 
results of the evaluation, the child’s 
needs, and whether the child is eligible 
under Part B. (See §§ 300.320, and 
300.530-300.535.) 

In addition, the LEA must offer to 
make FAPE available if the child is 
eru'olled in public school. A new 
evaluation need not be performed for 
each private school child each year, but 
evaluations for each private school child 
must meet the same evaluation 
requirements as for children in public 
agency placements, including the 
requirement for reevaluation in 
§ 300.536. In addition, since LEAs must 
make FAPE available to all children 
with disabilities in their jurisdiction 
(§§ 300.121, 300.300), public agencies 
must be prepared to develop an lEP and 
to provide FAPE to a private school 
child if the child’s parents re-enroll the 
child in public school. 

Changes: None. 
Comment: Several commenters 

requested that paragraph (c) be revised 
to prohibit reimbursement if the private 
placement is inappropriate, which was 
a part of the Supreme Court’s standard 
on reimbursement announced in School 
Comm, of Burlington v. Department of 
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Ed. of Mass., 471 U.S. 359 (1985) 
[Burlington). Another commenter 
requested that the term “timely 
manner” he defined. 

Another commenter requested that 
the Department clarify that the 
provisions of § 300.403 (c), (d), and (e) 
apply only in situations in which the 
child previously has received special 
education and related services under the 
authority of a public agency. In other 
situations, where the child has not yet 
been provided special education and 
related services, the Department should 
recognize that hearing officers and 
courts still retain broad equitable 
powers to award relief, and will 
continue to apply the reimbursement 
standard in Burlington. 

Discussion: It is not in the public 
interest to require that public funds be 
spent to support inappropriate private 
placements. For these reasons, 
paragraph (c) should be revised 
consistent with the basic standard for 
reimbursement articulated by the 
Supreme Court in the Burlington and 
Carter cases. Since, as the Supreme 
Court made clear in Carter, in instances 
where the school district has not offered 
FAPE, the standard for what constitutes 
an appropriate placement by parents is 
not the same as the standards States 
impose for public agency placements 
under the Act, this new provision makes 
clear that parental placements do not 
need to meet State stcmdards in order to 
be “appropriate” under this 
requirement. 

As a commenter noted, hearing 
officers and courts retain their authority, 
recognized in Burlington and Florence 
County School District Four v. Carter, 
510 U.S. 7 (1993) (Carter) to award 
“appropriate” relief if a public agency 
has failed to provide FAPE, including 
reimbursement and compensatory 
services, under section 615(l)(2)(B)(iii) 
in instances in which the child has not 
yet received special education and 
related services. This authority is 
independent of their authority under 
section 612(a)(10)(C)(ii) to award 
reimbursement for private placements of 
children who previously were receiving 
special education emd related services 
from a public agency. 

The term “timely manner” should not 
be defined, since what constitutes 
timely provision of FAPE is best 
evaluated within the specific facts of 
individual cases. (See, e.g., 
§§ 300.342(b) and 300.343(b)). 

Changes: Paragraph (c) has been 
revised to include the requirement that 
the private placement by the peu’ents 
must be appropriate (as determined by 
a court or hearing officer) in order to be 
eligible for reimbursement, and to make 

clear that a parental placement does not 
need to meet the State standards that 
apply to education provided by the SEA 
and LEAs in order to be found to be 
appropriate. 

Comment: A number of commenters 
suggested definitions of various terms 
used in § 300.403(d) and (e) and other 
changes to the provisions of these 
paragraphs, some of which would have 
made recovering reimbursement more 
difficult for parents and others which 
would have limited school districts’ use 
of these provisions in defense of a 
reimbursement claim. 

Discussion: With the exception of 
making clear that the regulation also 
applies when parents choose to enroll 
their child in a private preschool 
program, no change is necessary. The 
regulation in § 300.403(d) and (e) 
reflects the statutory language, which 
balances the interests of parents and 
public agencies. (See the explanation of 
the definition of “business day,” under 
the discussion of comments to § 300.8, 
a term which is used in several places 
in these regulations.) 

Changes: Paragraph (c) has been 
revised to specify that the 
reimbursement provisions of § 300.403 
also apply if penents of a child with a 
disability who previously received 
special education and related services 
under the authority of a public agency 
enroll the child in a private preschool 
progrcun. 

Definition of “Private School Children 
With Disabilities” (§ 300.450) 

Comment: Several commenters asked 
that the Department clarify whether 
children with disabilities who are 
home-schooled are included in the 
definition of “private school children 
with disabilities”. 

Discussion: State law determines 
whether home schools are “private 
schools.” If the State recognizes home 
schools as private schools, children 
with disabilities in those home schools 
must be treated in the same way as other 
private school children with disabilities. 
If the State does not recognize home 
schools as private schools, children 
with disabilities who are home-schooled 
are still covered by the child find 
obligations of SEAs and LEAs, and these 
agencies must insure that home- 
schooled children with disabilities are 
located, identified and evaluated, and 
that FAPE is available if their parents 
choose to enroll them in public schools. 

Changes: None. 

Child Find for Private School Children 
With Disabilities (§300.451) 

Comment: Some commenters stated 
that there have been major difficulties in 

many areas of the country in ensuring 
that private school children with 
disabilities are identified and evaluated. 
Some commenters also noted the new 
statutory provision limiting the amount 
of funds that must be spent on 
parentally-placed private school 
children with disabilities based on the 
number of identified parentally-placed 
private school children with disabilities 
creates an additional need for timely 
and effective child find for this 
population. These commenters 
requested that the regulation be revised 
to require that consultation with 
appropriate representatives of private 
school children occur before tbe public 
agency conducts child find activities 
and to provide that child find activities 
for parentally-placed private school 
children be done on tbe same or 
comparable timetable as for public 
school children. Another commenter 
requested that child find activities 
include children placed by their parents 
in private residential facilities. 

Discussion: The role of child find for 
parentally-placed private school 
children is very important for services 
for this population. Section 
612(a)(10)(A)(i) and the regulations in 
§ 300.452 tie the amount of money that 
will be used for parentally-placed 
private school children with disabilities 
to the number of parentally-placed 
private school children with disabilities 
in each LEA. Clearly, the adequacy of 
the lea’s child find activities for 
parentally-placed private school 
children with disabilities will be crucial 
to determining how many children with 
disabilities are parentally-placed in 
private schools, and consequently, the 
amount of funds that must be spent by 
an LEA on special education and related 
services to parentally-placed private 
school children with disabilities. For 
these reasons, LEAs should consult with 
representatives of private school 
children with disabilities on how to 
conduct child find activities for 
parentally-placed private school 
children with disabilities in a manner 
that is comparable, which would 
include timing, to child find for public 
school children with disabilities. 

LEAs are required to conduct child 
find activities for children residing in 
their jurisdiction. Generally, as a matter 
of State law, children are considered to 
reside in the home of their parents even 
if they physically do not live there. 
Whether children who are in private 
residential facilities are residing in the 
jurisdiction of an LEA when that facility 
is within the boundaries of the LEA will 
be dependent on State law. 

Changes: The term “religiously- 
affiliated” has been replaced with 
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“religious,” to more accurately reflect 
the types of schools. The term “public 
agency” has been replaced with “LEA,” 
a technical change. Paragraph (a) has 
been revised (see description of 
comments received under § 300.453 
regarding that revision). A new 
paragraph (b) has been added requiring 
public agencies to consult with 
representatives of parentally-placed 
private school students with disabilities 
on how to conduct child find activities 
for that population in a manner that is 
comparable to that for public school 
children. 

Provision of Services—Basic 
Requirement (§300.452) 

Comment: None. 
Discussion: None. 
Changes: Consistent with the 

comments, discussion, and changes 
under § 300.341, a new paragraph (b) 
has been added to § 300.452 regarding 
the SEA’s responsibility for ensuring 
that a services plan is developed and 
implemented for each private school 
child with a disability who has been 
designated to receive special education 
and related services under this part. 

Expenditures (§300.453) 

Comment: One commenter asked for 
clarification that there is no obligation 
to spend more than the total per capita 
Federal allocation to the LEA, and use 
of State or local funds are not required, 
for private school children. Another 
commenter requested that the note 
following this section be integrated into 
the regulation, as it provided valuable 
guidance to States. Several commenters 
were concerned that LEAs were 
suggesting that no services needed to be 
provided to private school students as a 
proportional share of the Federal funds 
was being used to conduct evaluations 
of these children. Another commenter 
asked whether a longstanding State 
program that allocates funding to be 
used for private school children for 
certain special education and related 
services and evaluations can be used to 
satisfy the requirements of this section. 

Several commenters noted the 
importance of determinations of the 
number of parentally-placed private 
school children with disabilities in 
calculating required expenditures and 
asked for specificity in how this number 
is determined. Another commenter 
requested that the Department require 
that each LEA separately account for 
funds used for private school children 
with disabilities and clarify that these 
funds are only to provide special 
education and related services and 
cannot be used to carry out activities 
such as child find. 

Discussion: It is important to clarify 
that there is a distinction under the 
statute between the obligation to 
conduct child find activities, including 
individual evaluations, for parentally- 
placed private school children with 
disabilities, and the obligation to use an 
amount of funds equal to a proportional 
amount of the Federal grant to provide 
special education and related services to 
parentally-placed private school 
children with disabilities. The 
obligation to conduct child find, 
including individual evaluations, exists 
independently from the services 
provision described in §§ 300.452- 
300.456, and the costs of child find 
activities, such as evaluations, may not 
be considered in determining whether 
the LEA has spent the amount described 
in § 300.453 on providing special 
education and related services to 
parentally-placed private school 
children with disabilities. 

The statute describes the minimum 
amount that must be spent on these 
services and does not specify that only 
Federal funds can be used to satisfy this 
obligation. Thus, if a State or LEA uses 
other funds to provide special education 
and related services to private school 
children, those funds can be considered 
in satisfying the provisions of § 300.453, 
so long as the services are provided in 
accordance with the other provisions of 
§§ 300.452-300.462. 

The statute does not prohibit a State 
or LEA from spending additional State 
or local funds to provide special 
education and related services to private 
school children. To make this important 
point, in light of the general decision to 
remove all notes from these regulations, 
the note that followed this section in the 
NPRM should be incorporated into this 
section as paragraph (d). 

Determining the number of 
parentally-placed private school 
children with disabilities is particularly 
important. Child find, which includes 
locating, identifying and evaluating 
children, is an ongoing activity that 
SEAs and LEAs should be engaged in 
throughout the year for all children in 
order to meet the statutory obligations to 
ensure that all children in the State are 
located, identified and evaluated and 
that all children have the right to FAPE. 
The statute does not distinguish 
between child find activities for 
children eiuolled in public schools and 
those conducted for children enrolled in 
private schools. 

In addition, the importance of child 
find for determining the amount to be 
spent on services for parentally-placed 
private school children with disabilities 
also argues for clarity in the regulations 
that child find activities for private 

school children with disabilities must 
be comparable to child find activities 
conducted for children in public 
schools. Further regulation also is 
necessary on determining the number of 
parentally-placed private school 
children with disabilities so as to 
eliminate the potential for disputes 
about how to determine the number of 
private school children with disabilities 
that will be used as the basis for the 
calculation and to provide a clear 
standard for LEAs to meet. Possible 
alternative standards for who to count, 
such as private school children referred 
for evaluation, or private school 
children with disabilities who are 
receiving services pursuant to 
§§ 300.450-300.462 are not consistent 
with the statutory language. 

Since LEAs and SEAs are already 
counting children with disabilities who 
are receiving special education and 
related services on December 1 or the 
last Friday in October of each year (the 
State decides which date to use on a 
State-wide basis) for funding and data 
reporting purposes, conducting the 
count of eligible parentally-placed 
private school children with disabilities 
on that date as well is reasonable, 
reduces the amount of double counting 
of private school children with 
disabilities who move from one location 
to another, and gives States the same 
flexibility they have with regard to 
counting children with disabilities who 
are receiving services. Furthermore, this 
count will provide the public agencies 
the basis on which they will be able, 
consistent with § 300.454, to plan for 
the services that will be provided during 
the subsequent school year. 

Changes: A new paragraph (c) has 
been added to § 300.453 to specify that 
the costs of child find activities for 
private school children with disabilities 
may not be considered in determining 
whether the LEA met the expenditures 
requirements of this section. A 
paragraph (d) has been added to clarify 
that States and LEAs are not prohibited 
from spending additional funds on 
providing special education and related 
services to private school children with 
disabilities. The note has been removed. 

Section 300.451 has been revised to 
specify that child find activities for 
parentally-placed private school 
children with disabilities be comparable 
to child find activities for children with 
disabilities in public schools. 

Section 300.453 has been revised to 
add a new paragraph (b) that specifies 
that each LEA consult with 
representatives of private school 
children with disabilities to decide how 
to conduct the count of the number of 
parentally-placed children with 
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disabilities in private schools on 
December 1 or the last Friday of October 
for determining the amount that must be 
spent on providing special education 
and related services for private school 
children for the subsequent school year, 
and that the LEA ensure that count is 
conducted. 

Services Determined (§ 300.454) 

Comment: Several comment'ers 
requested clarification of “timely and 
meaningful” so that parents, private 
school representatives and LEAs would 
have a better understanding of how this 
process works. Various other 
suggestions included public notice of 
the consultation meetings, public 
transcripts of those meetings, and 
requiring explemations of refusals to 
provide service, and decisions on 
allocations of funds for services for 
private school children. 

Discussion: The needs of private 
school children with disabilities, their 
number and their location will vary over 
time and, depending on the 
circumstances in a particular LEA, will 
differ from year to year. However, an 
annual consultation with 
representatives of private school 
children is not required, since States 
and LEAs are best able to determine the 
appropriate period between 
consultations based on circumstances in 
their jurisdictions. 

Paragraph (b)(3) specifies that 
consultation must t^e place before 
decisions are made affecting the 
opportunities of private school children 
with disabilities to participate in the 
State’s special education program which 
is assisted or carried out with Part B 
funds. The regulations on this 
consultation process have not been 
amended, in the expectation that all 
parties will treat others in the process 
with reason and respect. 

Changes: No change was made in 
response to these comments. See 
discussion of comments received under 
§ 300.350 regarding a change to 
§300.454. 

Services Provided (§300.455) 

Comments: Several commenters 
expressed concern that using the term 
“lEP” in this section added to confusion 
over whether private school children 
served under these provisions were to 
receive all the services they need, or just 
those services that had been decided 
through the consultation process would 
be provided. Several suggested that a 
different term, “statement of special 
education and related services to be 
provided” be substituted. Other 
commenters objected to the definition of 

a term “comparable in quality” not used 
in the statute. 

Discussion: The use of the term “lEP” 
could result in confusion about whether 
these children receive all the services 
they would have received if enrolled in 
a public school. A different term, 
services plan, will be used. However, to 
the extent appropriate given the services 
that the LEA has selected through the 
consultation process described in 
§ 300.454, that services plan must meet 
the requirements for an lEP in order to 
ensure that the services are 
meaningfully related to a child’s 
individual needs. For example, in 
almost all instances, the services plan 
developed for an individual private 
school child with a disability would 
have to meet the requirements of 
§ 300.347(a)(l)-(4), (6) and (7). 

Whether those statements would also 
have to meet the requirements of 
§ 300.347(a)(5), (b) and (c) would 
depend on the services that are to be 
provided to the parentally-placed 
private school student with a disability. 
Paragraph (c) provides useful guidance 
to LEAs and parents that will prevent 
disputes. That content will be retained, 
but the definition should be eliminated. 

Changes: Paragraph (a) has been 
retitled “General.” Paragraph (b) has 
been revised by referring to a services 
plan instead of an lEP and by specifying 
that, for the services that are provided, 
the services plan, to the extent 
appropriate, must meet the content 
requirements for an lEP (§ 300.347) and 
be developed consistent with 
§§ 300.342-300.346. The useful content 
from paragraph (c) of the NPRM has 
been incorporated into paragraph (a). 

Location of Services; Transportation 
(§300.456) 

Comment: Some commenters 
requested that the Department require 
services to children in private schools 
be provided on-site, stating that 
providing services at a neutral site is 
disruptive and time consuming. 
Another asked for more specificity as to 
the phrase “consistent with law.” 
Several commenters objected to the 
treatment of transportation in 
§ 300.456(b), some stating that there is 
no individual right to transportation 
under the Act, while others noted that 
providing transportation services could 
use all the funds available for special 
education and related services. Others 
asked why a certain related service 
(transportation) had been singled out for 
special treatment. 

Discussion: Decisions about whether 
services will be provided on-site or at 
some other location should be left to 
LEAs, in consultation with 

representatives of private school 
children. Although in many instances 
on-site services are most effective, local 
considerations should allow flexibility 
in this regard. A change should be made 
to § 300.454(b)(1) to make clear that 
where services are provided is subject to 
consultation with representatives of 
private school children. 

The phrase “consistent with law” is 
statutory. As Note 1 following this 
section indicated, the Department’s 
position, based on the decisions of the 
Supreme Court in Zobrest v. Catalina 
Foothills School Dist. (1993) and 
Agostini v. Felton (1997) is that there is 
no Federal constitutional prohibition on 
providing publicly-funded special 
education and related service on-site at 
private, including religious schools. 
These decisions make clear that LEAs 
may provide special education and 
related services on-site at religious 
private schools in a manner that does 
not violate the Establishment Clause of 
the First Amendment to the U.S. 
Constitution. 

While the statute and regulation do 
not require the provision of services on¬ 
site to private school children, to the 
extent it is possible to do so, LEAs are 
encouraged to provide those services at 
private school sites so as to minimize 
the amount spent on necessary 
transportation and to cause the least 
disruption in the children’s education. 
However, State constitutions and laws 
must also be consulted when making 
determinations about whether it is 
consistent with law to provide services 
on-site at a religious school. 

If services are offered at a site separate 
from the child’s private school, 
transportation may be necessary in 
order to get the child from one site to 
the other, or the child may be effectively 
denied an opportunity to benefit. In this 
sense then, transportation is not a 
related service but is a means of making 
the services that are offered accessible. 
LEAs should work in consultation with 
representatives of private school 
children to ensure that services are 
provided at sites that will not require 
significant transportation costs. In light 
of the decision to remove notes firom the 
final regulations, paragraph (b) of this 
section should be revised to incorporate 
the concept from the note that 
transportation does not need to be 
provided between the child’s home and 
the private school. 

Changes: Section 300.456 has been re¬ 
titled “Location of services: 
transportation.” A technical change has 
been made to paragraph (a) to refer to 
religious schools rather than religiously- 
affiliated schools. Paragraph (b) has 
been revised to explain when 
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transportation is required. Section 
§ 300.454(b)(l)(iii) has been revised to 
specify that where services are provided 
is a subject of consultation between the 
LEAs and representatives of private 
school children. The notes following 
this section in the NPRM have been 
removed. 

Complaints (§300.457) 

Comment: Several commenters 
objected to § 300.457(a) because they 
believed that a child in a private school 
should be able to receive a due process 
hearing on complaints about services 
once the LEA has decided to provide 
services to that child. Most of those 
commenters indicated that there may be 
legitimate issues regarding whether the 
LEA complied with obligations to a 
specific child it had agreed to serve. 

One commenter agreed with the 
position in the NPRM that if FAPE does 
not apply to private school children, 
due process also would not apply. 
Another commenter suggested that due 
process also should not apply to the 
child find obligations described in 
§300.451. 

Discussion: Section 615(a) of the Act 
specifies that the procedmral safeguards 
of the Act apply with respect to the 
provision of FAPE to children with 
disabilities. The special education and 
related services provided to parentally- 
placed private school children with 
disabilities are independent of the 
obligation to make FAPE available to 
these children. 

While there may be legitimate issues 
regarding the provision of services to a 
particular pcU’entally-placed private 
school child with disabilities em LEA 
has agreed to serve, due process should 
not apply, as there is no individual right 
to these services under the IDEA. 
Disputes that arise about these services 
are properly subject to the State 
complaint procedures, which are 
available to address noncompliance 
with any requirement of Part B. 

On the other hand, child find is a part 
of the basic obligation to make a FAPE 
available to all children with disabilities 
in the jurisdiction of the public agency, 
and so failure to properly evaluate a 
parentally-placed private school child 
would be subject to due process. 

Changes: A new paragraph (b) has 
been added to specify that due process 
procedmes do apply to child find 
activities, including evaluations. 

Requirement That Funds not Benefit a 
Private School (§ 300.459) 

Comment: One commenter asked how 
an LEA is to discern whether funds are 
being used to benefit the private school. 
Another questioned whether this 

provision is consistent with other 
provisions that allow funds to be used 
by an LEA to provide staff development 
for special and regular education 
personnel, consultative services and 
provisions that permit other children to 
also benefit when a teacher or other 
provider is providing special education 
or related services to a child with a 
disability. 

Discussion: LEAs should use 
reasonable measures in assessing 
whether Federal funds are being used to 
benefit private schools. This provision 
does not prohibit private school 
teachers from participating in staff 
development activities regarding the 
provisions of IDEA when their 
participation can be accommodated. 

If consultation services are provided 
to a private school teacher as a means 
of providing special education and 
related services to a particular private 
school child with a disability and that 
teacher uses the acquired skills in 
providing education to other children, 
whatever benefit those other children 
receive is incidental to the publicly 
funded services and is not prohibited by 
this provision. 

On the other hand, if an LEA simply 
gave a private school an amount of 
money rather than itself providing or 
purchasing services for parentally- 
placed private school children with 
disabilities, in addition to violating the 
requirements of §§ 300.453 and 300.454, 
would raise very significant concerns 
about compliance with § 300.459(a). 

In the interest of regulating only 
where necessary, the regulations do not 
further specify measures of when a 
private school is benefiting from the 
Federal funds. 

Changes: None. 

Use of Private School Personnel 
(§300.461) 

Comment: One commenter noted that 
private school personnel used to 
provide services to private school 
children under Part B should be 
required to meet the same standards as 
public school employees providing 
those services to public or private 
school children. 

Discussion: Section 300.455 specifies 
that services provided to private school 
children must be provided by personnel 
meeting the same standards as those 
providing services in public schools. 
This would apply to private school 
personnel who, under § 300.461, are 
being used to provide services under 
§§ 300.450-300.462 to private school 
children with disabilities. 

Changes: A technical change has been 
made to § 300.461 to make clear that the 

services addressed are those provided in 
accordance with §§ 300.450-300.462. 

Requirements Concerning Property, 
Equipment and Supplies for the Benefit 
of Private School Children With 
Disabilities (§300.462) 

Comment: One commenter asked 
whether costs for inventory control can 
be considered as a part of the 
proportionate share of the LEA’s Part B 
funds that are to be expended for 
providing services to private school 
children. The commenter edso asked for 
specificity regarding the procedures to 
be used for maintaining administrative 
control of all property, equipment and 
supplies acquired for the benefit of 
private school children. 

Discussion: Reasonable and necessary 
costs for inventory control of property, 
equipment and supplies located in a 
private school related to providing 
special education and related services to 
private school children with disabilities 
can be considered a part of the cost of 
providing special education and related 
services to private school children with 
disabilities. Effective procedures for 
ensuring administrative control will 
vary depending on local considerations. 

Changes: None. 

Subpart E Procedural Safeguards 

General Responsibility of Public 
Agencies; Definitions (§300.500) 

Comment: One commenter asked 
whether the definition of “evaluation” 
at § 300.500(h)(2) precludes the use of 
tests which are based on the general 
curriculum and which may be used 
with all children in a school or class as 
the primary means of evaluation. 
Another commenter asked if any 
evaluation after an initial evaluation is 
considered a reevaluation. It was also 
suggested that the revocation of consent 
only be allowed before the first day of 
the child’s placement. There was also a 
request that the note (which concerns 
the non-retroactivity of a revocation by 
a parent of their consent) be included in 
the text of the regulation. 

Some commenters also wanted a 
definition of “educational placement” 
included in § 300.500(b), consistent 
with prior policy issuances regarding 
the definition. 

Discussion: The statutory changes to 
the evaluation procedures that are 
reflected in §§ 300.530-300.536 make 
clear that an “evaluation” will include 
review of existing data, which may 
include results on tests or other 
procedures that are based on the general 
curriculum and may be used with all 
children in a grade, school, or class. The 
definition of “evaluation” in the NPRM 
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at proposed § 300.500(b)(2) had not been 
updated to recognize this change in the 
statute. Therefore, a change has been 
made to eliminate the last sentence in 
the proposed definition of “evaluation” 
so that it does not imply that an 
evaluation may not include a review of 
a child’s performance on a test or 
procedure used with all children in a 
grade, school or class. This change does 
not mean that a public agency must 
obtain parental consent before 
administering a test used with all 
children unless otherwise required. (See 
§ 300.505(a)(3)). Section 300.532 sets 
forth the procedmes required to 
individually evaluate a child. Section 
300.533 addresses the use of existing 
evaluation data which can include 
information available on the results of 
tests and procedmes used for all 
children in a school, grade or class. 

To distinguish an initial evaluation 
from a reevaluation, an initial 
evaluation of a child is the first 
completed assessment of a child to 
determine if he or she has a disability 
under IDEA, and the nature and extent 
of special education and related services 
required. Once a child has been fully 
evaluated the first time in a State, a 
decision has been rendered that a child 
is eligible under IDEA, and the required 
services have been determined, any 
subsequent evaluation of a child would 
constitute a reevaluation. 

Regarding revocation of parental 
consent, parents cannot be forced to 
consent to decisions related to their 
child’s education. However, it would be 
impractical to allow a parent to 
retroactively apply a revocation of 
consent where parental consent is 
required. Thus, once a parent consents 
to an educational decision concerning 
their child, be it an evaluation or 
provision of service(s), any revocation of 
their consent once the action to which 
they initially consented has been carried 
out will not affect the validity of the 
action. Since the non-retroactivity of a 
parent’s revocation of consent is based 
on the Department’s interpretation of 
the statute, and is important to make 
clear to all parties, it should be set forth 
in the regulation itself. 

The educational placement of a child 
focuses on the implementation of a 
child’s lEP and cannot be defined 
generally given that each child has 
different educational needs. Section 
300.552 addresses the meaning of 
educational placement by describing the 
factors involved in metking a placement 
decision and explains the concept in the 
context of the least restrictive 
environment. There is no additional 
benefit to defining further the term 
educational placement at § 300.500. 

Changes: The note following this 
section has been deleted and 
§ 300.500(b)(l)(iii) has been amended by 
adding language to clarify that a 
revocation of consent does not have 
retroactive effect if the action consented 
to has already occurred. Section 
§ 300.500(b)(2) has been amended by 
removing tbe last sentence of that 
paragraph. 

Opportunity to Examine Records; Parent 
Participation in Meetings (§ 300.501) 

Comment: Some commenters asked 
that the term “all” with respect to 
meetings in § 300.501(a)(2) be deleted as 
that term is not used in the statute, as 
well as delete the term “all” with 
respect to the term “education records” 
and replace it with “special.” Another 
suggestion was to require in 
§ 300.501(a)(1) that copies of te.sts given 
to a child and manuals to interpret such 
tests be made available for the parents 
to review. One commenter asked 
whether therapy notes are considered 
educational records and another asked 
that the public agency be required to 
specify time periods within which the 
inspection and review right must be 
carried out. 

Several commenters expressed 
concern that the definition of 
“meetings” was too narrow; the 
commenters recommended the 
definition be drafted to insure that it 
means any event where decisions are 
made regarding a child’s identification, 
evaluation or placement. Others asked 
that the definition be removed entirely. 
It was also requested that the potential 
for any confusion regarding informal 
meetings held by school personnel be 
eliminated. Several commenters 
recommended deleting the reference at 
§ 300.501(a)(2)(ii) to the provision of 
FAPE, claiming this would overly 
broaden the meetings at which parents 
should be given the chance to attend, 
precluding the ability for internal 
meetings without the parents. A 
commenter also asked that 
§ 300.501(a)(2) include the opportunity 
to attend eligibility meetings. 

Commenters also asked that 
§ 300.501(b)(2) be amended to include 
in the definition of “meetings” those 
that occm via conference call or video 
conferencing, not just face-to-face 
meetings. Several comments advised 
that the language as proposed at 
§ 300.501(b)(2) might result in parents 
being excluded from curriculum 
plaiming meetings for individual 
children under the guise of “teaching 
methodology, lesson plans or 
coordination of service provision” 
meetings. There were several 
recommendations that there be a 

specific timeline for giving parents 
notice of meetings, such as at least 10 
business days before a meeting. 

Regarding placements, many 
commenters stated that parents should 
be informed by public agencies of the 
various alternative placements 
available, not just the one ultimately 
chosen, and the reasons for rejecting the 
other potential placements. Further, it 
was suggested that the language in 
§ 300.501(c)(1) be placed in the lEE 
section of the regulations. 

Several commenters also stated that 
video-conferencing (referenced in 
§ 300.501(c)(3)) would be costly and 
prohibitive for many schools. Some 
thought the language in § 300.501(c)(5), 
“whatever action is necessary”, was too 
broad and should be a reasonable or 
feasible standard. There were also 
concerns that § 300.501(c)(5) should not 
require schools to ensure participation 
and comprehension by the parents, but 
that they should make reasonable 
attempts to ensure parents participate 
and understand. 

Discussion: The statute specifically 
states that parents have the right to 
participate in meetings regarding 
identification, evaluation, placement or 
FAPE. Paragraph (b)(2) describes the 
types of discussions that do not fall 
within this requirement. The term “all” 
should be deleted to be consistent with 
the statutory language. 

The term “all education records” is 
from the statutory reference to “all 
records relating to such child” at section 
615(b)(1) of the Act. The Department 
has always interpreted the term to mean 
all of the child’s education records to be 
consistent with the purpose of IDEA and 
the applicable confidentiality provisions 
of the General Education Provisions Act 
at 20 U.S.C. 1232g, also known as the 
Family Educational Rights and Privacy 
Act of 1974 (FERPA) as directed by 
section 617(c) of the Act. 

Education records are defined at 
§ 300.560 by reference to the definition 
of education records in 34 CFR part 99 
(the regulations implementing FERPA). 
The term means those records that are 
directly related to a student and are 
maintained by an educational agency or 
institution or by a party acting for the 
agency or institution. Given the 
definition, it follows that tests taken by 
a child are included in the education 
records available for review by a parent. 
The discussion following § 300.562 in 
the attachment further discusses what is 
considered an education record of a 
child and the timelines for parental 
inspection and review of education 
records. 

Regarding the definition of 
“meetings,” the proposed definition was 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 12607 

intended to make clear that parents have 
the right to be notified of and attend 
meetings which, generally, are 
scheduled in advance, and in which 
public agency personnel are to come 
together at the same time, whether face- 
to-face or via conference calls or video- 
conferencing, to discuss, and potentially 
resolve, any of the issues described in 
paragraph (b)(2). 

Informal discussions among teachers 
and administrators, which may or may 
not be pre-arranged, are not meetings for 
which parents must receive notice and 
the opportunity to attend. Whether or 
not a meeting is prearranged is not the 
deciding factor in determining whether 
parents would have the right to attend; 
rather, the fact that the meeting is to 
discuss and potentially resolve one or 
more of the issues identified in 
paragraph (b)(2) triggers the parents’ 
right to be involved. 

In practical terms, this means that 
meetings to which the child’s parents 
must be afforded the opportunity to 
attend cannot be convened without 
providing parents with reasonable 
notice. However, in the interest of 
regulating only where necessary, the 
first sentence of paragraph (b)(2) would 
be removed and no specific timeline 
regarding parental notice of meetings 
would be added. 

The right of parents to participate in 
meetings where the provision of FAPE 
to their child is being discussed is 
statutory. The point of the provision is 
to ensure parents have the opportunity 
to participate in discussions where 
substantive decisions regarding their 
child’s education are made—a key 
principle of the IDEA Amendments of 
1997. Eligibility determinations are the 
focus of the identification process and 
are already part of § 300.501(a)(2). A 
parent’s role in the eligibility 
determination also is addressed under 
§ 300.534 of these regulations. 

With respect to placement, if parents 
are to be meaningfully involved in the 
placement decision for their child it is 
necessary that they understand the 
various placement options. It is implicit 
in the requirement that parents be 
ensured the opportunity to be members 
of any group making the placement 
decision, that whatever placement 
options are available to a child will be 
fully discussed and analyzed at 
placement meetings, allowing input 
from all the participants. 

Relocating the language at 
§ 300.501(c)(1) in the lEE section of the 
regulations does not make sense since 
the purpose of § 300.501(c) is placement 
and that of lEE’s is evaluation. 

Whether or not video-conferencing, as 
well as other methods for enabling full 

participation in meetings by those with 
a right to attend, are used is dependent 
on the particular circumstances, and no 
one method is mandated. If one effective 
option would be more costly in a 
particular situation than another, there 
is no mandate that the more costly 
alternative be chosen. 

Section 300.501(c)(4) explains that 
placement decisions may be made by 
public agencies without the parents if 
the agency is unable to obtain the 
parents’ participation in the decision 
and documents its attempts to ensure 
their involvement. Once a parent makes 
clear that he or she will be involved in 
the placement decision-making process, 
§ 300.501(c)(5) requires that the agency 
ensure that the parent is actually able to 
participate in, which includes 
understanding, the process. However, it 
is possible that even if an agency makes 
reasonable efforts, consistent with 
§ 300.501(c)(5), to ensure a parent’s 
participation, the parent is still not able 
to meaningfully participate. Thus, it 
appears useful to clarify the regulation. 

Changes: Section 300.501(a)(2) has 
been amended to delete the word “all’; 
§ 300.501(b)(2) (definitions of 
“meetings”) has been amended by 
replacing “a prearranged event in 
which” with “when;” and deleting “and 
place;” and § 300.501(c)(5) has been 
revised to refer to reasonable efforts to 
ensure parent participation. 

Independent Educational Evaluation 
(§300.502) 

Comment: Some commenters thought 
that allowing the public agency to 
initiate a hearing regarding pcurental 
requests for independent educational 
evaluations (lEE), without allowing 
parents the right to likewise initiate a 
hearing, would cause excessive 
litigation. Further, it was suggested that 
States be required to develop clear 
criteria for acceptance of lEEs as the 
primary means of determining 
eligibility. 

One commenter asked that a formula 
be established for reimbursing parents 
who assume the responsibility of 
establishing eligibility for their children. 
Several commenters urged that an lEE 
must be consistent with the 
requirements of a full and individual 
evaluation under §§ 300.530-300.536. It 
was also suggested that although the 
criteria under which an lEE is obtained 
at public expense should be the same as 
the criteria used by the public agency 
when it initiates an evaluation, 
reasonable travel should be allowed 
when community professional resources 
are limited. 

A few comments requested limiting 
the cost of an lEE to a reasonable and 

customary charge, as well as restricting 
the type of evaluation conducted, such 
as evaluating only educational, not 
medical, needs. 

Comments were received 
recommending that before a parent may 
request an lEE, there must have been an 
LEA evaluation, the results with which 
the parents disagree. The commenters 
stated that parents who refuse to 
consent to a public evaluation and then 
demand an lEE at public expense 
should not receive an lEE, unless they 
can demonstrate a legitimate reason for 
refusing to consent to the undertaking of 
a public evaluation. 

Commenters both supported and 
opposed Notes 1 and 2, some wishing 
their deletion and some wanting them 
included as part of the regulations. 
Many commenters suggested that 
parents should explain why they 
disagreed with the public evaluation, or 
that the public agency should be able to 
request such information and have time 
to alleviate the parents’ concerns, and 
that the parent should request a hearing 
if he or she wants one so the burden to 
demonstrate that the evaluation was 
appropriate would not fall solely on the 
public agency. 

There were several requests for a 
definition of unnecessary delay in 
§ 300.502(b), some proposing 10 
calendar or school days from the receipt 
of a request for an lEE. 

Discussion: The purpose of requiring 
the public agency to either initiate a due 
process hearing if it wishes to challenge 
a parent’s request for an lEE, or 
otherwise provide an lEE at public 
expense, is to require public agencies to 
respond to lEE requests and to ensure 
parents are able to obtain an lEE as set 
forth in section 615(b)(1) of the Act. 
There is no corresponding need to 
specify that a parent also has the right 
to initiate a due process hearing since if 
a public agency does not do so it must 
provide the lEE at public expense. 

lEEs would be only one element in 
the eligibility determination since the 
evaluation team reviews the existing 
evaluation data and then determines 
what additional data are needed to 
determine whether the child has or 
continues to have a covered disability, 
the child’s present levels of performance 
and whether the child needs or 
continues to need special education and 
related services (see § 300.533(a) and 
(b)). Methods in addition to lEEs are to 
be used to determine whether a child is 
eligible under IDEA. Therefore, the 
results of lEEs cannot be the sole 
determining factor for eligibility. 

Under IDEA, it is the public agency’s 
responsibility to establish eligibility. If 
parents are willing to assume the 
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responsibility, on behalf of the public 
agency, for having the assessment of 
their child under IDEA done, they 
should be reimbursed for the assessment 
methods agreed upon by the public 
agency and parents. The agreement 
between the parents and public agency 
would depend on their special 
circumstances so regulating on this 
issue would not be helpful. However, 
this procedure would not be an lEE. 

Since § 300.502(e)(1) states that lEEs 
at public expense are to be conducted 
pursuant to the same criteria that apply 
to evaluations conducted by public 
agencies, it follows that the 
requirements at §§ 300.530-300.536 
would apply to the lEEs. Note also that 
for an lEE obtained by a parent either at 
public or private expense to be 
considered by the public agency, such 
lEE must meet agency criteria. 
Therefore, the pcU’ents must be able to 
have access to the relevant agency 
criteria. To that end, Note 2 should be 
deleted and, in modified form, included 
in the text of the regulation at 
§§ 300.502(a)(2), 300.502(c)(1), and 
300.502(e)(1). 

There is nothing in the regulations 
with respect to lEEs, or evaluations in 
general, that would prevent reasonable 
travel for necessary services not 
available in the community. 

Since public agencies must provide 
parents with information about where 
lEEs may be obtained, provided the 
options are consistent with §§ 300.530- 
300.536, public agencies have some 
discretion in the cost if it is at public 
expense. Further, evaluations of 
children under IDEA are to cover all 
areas of suspected disability, which may 
include medical examinations for 
purposes of determining the child’s 
disability. There may be situations in 
which a child’s educational needs are 
intertwined with a child’s health needs, 
therefore, stating that the types of 
evaluations conducted are only those 
regarding educational need does not add 
any useful clarity. 

The right of a parent to obtain an lEE 
is triggered if the parent disagrees with 
a public initiated evaluation. Therefore, 
if a parent refuses to consent to a 
proposed public evaluation in the first 
place, then an lEE at public expense 
would not be available since there 
would be no public evaluation with 
which the parent can disagree. If the 
parent believes the proposed public 
evaluation is inappropriate, he or she 
may pursue an appropriate publicly- 
funded evaluation via the mediation or 
due process procedures under 
§§ 300.506-300.509. 

With respect to Note 1, while it would 
be helpful for parents to explain their 

disagreement over a public evaluation, 
there is nothing in the statute which 
prevents parents from obtaining an lEE 
if they did not express their concerns 
first. Therefore, Note 1 would be deleted 
and the regulation changed to state that 
the public agency may request an 
explanation from the parents regarding 
their concerns when the parent files a 
request for an lEE at public expense. 
However, such an explanation may not 
be required of the parents and the 
provision of an lEE, or initiation of a 
due process hearing to defend the 
public evaluation, may not be delayed 
unreasonably regardless of whether or 
not the parent explains his or her 
concerns to the public agency. 

Since the necessity or reasonableness 
of a delay is case specific, no definition 
of these terms has been added. 

Changes: Note 2 has been deleted and 
§ 300.502(a)(2) and (e)(1) have been 
amended to provide that on request for 
an lEE, parents are provided with 
information about where an lEE may be 
obtained and the agency criteria 
applicable to lEEs and that those criteria 
are consistent with the parent’s right to 
an lEE. 

Note 1 has been deleted and 
§ 300.502(b) has been revised to explain 
that an explanation of parent 
disagreement with an agency evaluation 
may not be required and the public 
agency may not delay either providing 
the lEE at public expense or, 
alternatively, initiating a due process 
hearing. 

Prior Notice by the Public Agency; 
Content of Notice (§300.503) 

Comment: One commenter stated that 
§ 300.503(b)(8) should be removed, 
believing it to exceed the statute and 
because an explanation of State 
complaint procedures is given in the 
procedural safeguards notice. The 
commenter also believed it is 
inconsistent to inform parents about the 
State complaint process without the 
other two (mediation and due process 
appeals) being explained. 

Several commenters asked for specific 
types of organizations to be listed in 
§ 300.503(b)(7), such as parent training 
institutes. Another commenter wanted 
the title of § 300.503 to be changed to 
“Prior Notice by the Public Agency 
Before Implementing an lEP.” 

Several commenters asked that a note 
be added to explain when the notice 
needs to be sent. 

Requests were received to delete 
§ 300.503(b)(6) and to insert the phrase 
“unless it is clearly not feasible to do 
so’’ as stated in § 300.503(c)(ii) 
whenever language or mode of 
communication is addressed. It was also 

suggested that a note be added that an 
LEA must document its attempts at 
accessing resources to assist in 
translating or interpreting information. 

Discussion: Section 300.503(b)(8) was 
proposed to enhance the awareness of 
parents of low cost and less adversarial 
mechanisms for resolving disputes with 
school districts. Therefore, it makes 
sense to require State complaint 
procedures to be explained along with 
due process and mediation rather than 
in this notice. Since § 300.503(b)(6) 
requires that parents be advised of the 
existence of procedural safeguards and, 
if the written notice is not part of an 
initial referral for an evaluation, be told 
how a copy of the procedural safeguards 
notice can be obtained, it would be 
useful and appropriate to add a specific 
requirement for an explanation of the 
State complaint process in § 300.504(b). 

Procedural safeguard notices must be 
given to the parents, at a minimum, 
upon the four events set forth at 
§ 300.504(a); between those events and 
the statement mandated at 
§ 300.503(b)(6), agencies should have 
ample instances in which they must 
provide parents with effective notice of 
the various processes for challenging 
proposed action. Therefore, 
§ 300.503(b)(8) should be deleted and 
moved to § 300.504(b). 

The types of organizations which 
exist to help parents understand IDEA 
are varied and depend on the particular 
State. Therefore, a list of such 
organizations in the regulations would 
not be feasible. 

The regulation is already clear on 
when the prior written notice must be 
given; a reasonable time before the 
public agency proposes or refuses to 
initiate or change the child’s 
identification, evaluation, educational 
placement or provision of FAPE. If 
parental consent is required for the 
proposed action, the notice may be 
given when parental consent is 
requested. Further, the notice is 
required at times other than only before 
implementing a child’s lEP so the title 
should not be changed. 

Section 300.503(b)(6) is taken directly 
from the statute. In addition, it is 
difficult to understand vvhen it would 
not be feasible to add the statement 
required by § 300.503(b)(6). 

It is not necessary to add a note 
requiring an agency to document its 
efforts to translate or interpret the notice 
pursuant to § 300.503(c)(2)(i) and (ii) 
since § 300 503(c)(2)(iii) requires that 
the agency can show that 
§ 300.503(c)(2)(i) and (ii) have been met. 

Changes: Section 300.503(b)(8) has 
been deleted and moved to § 300.504(b). 
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Procedural Safeguards Notice 
(§300.504) 

Comment: Several commenters were 
opposed to specifying the times 
procedural safeguards notice are to be 
given to the parents, claiming such 
requirements are expensive and 
burdensome. One commenter asked that 
the terms “opportunity to present 
complaints” and “due process hearings” 
be clarified since the two terms seem to 
mean the same thing for purposes of the 
procedural safeguards notice. Other 
commenters objected to 
§§ 300.504(a)(2), 300.504(b)(7), and 
300.507(c)(2)(iii). 

There were several suggested 
additions to the timing and contents of 
the procedural safeguards notice. 
Commenters suggested that the 
procedural safeguards notice: (1) Also 
be required when there is a decision to 
remove a child from his or her current 
educational placement for disciplinary 
actions resulting from behaviors 
described in § 300.520 or § 300.521, or 
for a period of more than 10 school days 
for other violations; (2) contain 
information with respect to the transfer 
of rights at the age of majority and the 
circumstances under which tuition 
reimbursement may be denied; (3) 
contain information on the use of 
private and public insurance to pay for 
Part B services; (4) contain information 
as to where parents can receive help in 
understanding procedural safeguards; 
(5) state that a public agency may not 
deny a parent’s right to a due process 
hearing if the parent fails to participate 
in a meeting to encourage mediation; 
and (6) include a complete listing of all 
times when the safeguards notice is to 
be provided. 

Discussion: The minimum times the 
procedural safeguards notice must be 
given to parents is set forth in the 
statute at section 615(d)(1). The fourth 
requirement, that the notice be given 
upon receipt of request for a due process 
hearing, comes from the requirement at 
section 615(d)(1)(C) that the notice be 
given upon registration of a complaint 
under section 615(b)(6). 

The longstanding interpretation of the 
statutory mandate at section 615(b)(6) 
that parents have the opportunity to 
present complaints relating to their 
child’s identification, evaluation, 
educational placement and provision of 
FAPE, is that they have an opportunity 
to request a due process hearing. 
Therefore, § 300.504(b)(5) should be 
modified to make clear that the 
opportunity to be explained is that of 
presenting complaints to initiate due 
process hearings pursuant to § 300.507. 
Section 300.504(b)(10) as stated is then 

clearer in that it refers to an explanation 
of the actual due process hearing 
procedures. Also, in adding 
§ 300.504(b)(14), a corresponding 
change to the first paragraph of 
§ 300.504(b) must be made to reference 
State complaint process. 

Sections 300.504(a)(2) and (b)(7) are 
required by the statute. The provision in 
§ 300.504(c)(2)(iii) has been in the 
regulations since 1977 and there is no 
basis for changing the requirement given 
that purpose is to ensure that parents 
receive assistance in understanding the 
notice. 

Regarding the several suggested 
additions to the timing and contents of 
the procedural safeguards: (1) 
§ 300.504(b)(7) as written addresses 
situations where children are 
disciplined and placed in interim 
alternative educational placements; (2) 
§ 300.504(b)(8) as written addresses 
situations resulting in reduction of 
reimbursement of private school tuition; 
(3) § 300.347(c) requires that at least one 
year before the student reaches the age 
of majority under State law the parents 
and tbe student will receive notice of 
the projected transfer of rights through 
the lEP; (4) § 300.142(e) specifies that 
private insurance can only be used with 
informed parent consent and that public 
insurance can only be used if it will not 
result in a cost to parents; (5) 
§ 300.503(b)(7) already includes sources 
for parents to use to help in 
understanding their rights; and (6) 
§ 300.504(b)(9) already requires that the 
mediation process, which includes 
parental rights therein, be fully 
explained. 

The information on the content and 
timing of the procedural safeguards 
notice is not included in the statutory 
description of the contents of this 
notice. 

Changes: As discussed under 
§ 300.503, a new § 300.504(b)(14) has 
been added to address State complaint 
procedures. The first paragraph of 
§ 300.504(b) is amended to recognize 
this change. Section 300.504(b)(5) is 
amended to refer to presenting 
complaints to initiate due process 
hearings. 

Parental Consent (§ 300.505) 

Comment: A few comments suggested 
that the term “informed” be inserted 
before “parental consent” in 
§ 300.505(a)(1). 

Several commenters believe that 
parental consent should be required for 
all reevaluations, not just those where 
new tests are necessary. Other 
commenters also requested that tL-3 term 
“new test” be changed to encompass 
other evaluation procedures. Others 

stated that the term “new test” confused 
rather than clarified when consent 
needed to be obtained and requested 
that it be clarified or deleted. Some 
commenters suggested that an 
explanation be added to clarify that 
where additional data are needed in 
order to reevaluate a child, parental 
consent is required. There were also 
questions regarding the necessity of 
consent for adapted or modified 
assessments if not part of a reevaluation, 
such as ongoing classroom evaluations 
(e.g. the Brigance) and counseling. 

Several commenters believe that 
parental consent should be required 
before special education services are 
discontinued, for example, upon 
graduation. A few commenters 
recommended that reevaluations for 
children who are suspended for more 
than 10 days or expelled should be able 
to proceed even if parental consent is 
not given. 

The use of § 300.345(d) procedures to 
meet the reasonable measures 
requirement of § 300.505(c) was 
opposed by some commenters, several 
of whom believe that documenting 
efforts to obtain parental consent should 
be sufficient. Some also wanted 
reasonable measures to be defined more 
specifically. 

Several comments advocated deleting 
Note 3 and others believed Note 3 
should be incorporated into the 
regulation. Further, it was 
recommended that the clarification in 
Note 2 be revised to state that the public 
agency consider implementing its 
procedures to override a parent’s refusal 
to consent to services the public agency 
believes are necessary’ for the child to 
receive FAPE, rather than requiring the 
public agency to implement such 
override procedures. 

Discussion: Parental consent must be 
informed to be consistent with the 
statute and meaningful. Further, adding 
the word “informed” at § 300.505(a)(1) 
is consistent with the definition, in 
§ 300.500(b)(1), of consent. 

In order for children to receive FAPE, 
the IDEA Amendments of 1997 
emphasized the importance of parent 
involvement in their children’s 
evaluation and placement. The statute 
requires informed parental consent prior 
to a child’s initial evaluation for special 
education and related services, as well 
as any reevaluations. The intent of this 
statutory change was not to require 
school districts to obtain parental 
consent before reviewing existing data 
about the child and the child’s 
performemce, an activity that school 
districts, as a matter of good practice, 
should be engaged in as an on-going 
practice. 
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To require parental consent for 
collection of this type of information 
would impose a significant burden on 
school districts with little discernable 
benefit to the children served under 
these regulations. The statute provides 
that in some instances, an evaluation 
team may determine that additional data 
are not needed for an evaluation or 
reevaluation. In all instances, parents 
have the opportunity to be part of the 
team which makes that determination. 
Therefore, no parental consent is 
necessary if no additional data are 
needed to conduct the evaluation or 
reevaluation. 

To make this clear and to respond to 
commenters who believed that requiring 
parental consent only when conducting 
a new test as part of the reevaluation 
was too narrow, the regulation should 
be revised to specify that parental 
consent must be obtained before 
conducting an evaluation or 
reevaluation, to delete proposed 
paragraph {a)(l){iii) and add a new 
provision to state that pcurental consent 
need not be obtained before reviewing 
existing data as a part of an evaluation 
or reevaluation or before administering 
a test or other evaluation that is 
administered to all children unless 
consent is required of all parents. 

Parental consent woulcT be necessary 
if a test is conducted as a part of an 
evaluation or reevaluation, and when 
any assessment instrument is 
administered as part of an evaluation or 
reevaluation. However, schools would 
not be required by these regulations to 
obtain parental consent for teacher emd 
related service provider observations, 
ongoing classroom evaluation, or the 
administration of or review of the 
results of adapted or modified 
assessments that are administered to all 
children in a class, grade, or school. 

If a child is about to graduate or 
otherwise stop receiving special 
education and related services, 
§ 300.503’s prior notice requirements 
would be triggered. Section 300.503 
requires that written notice must be sent 
to the parents before a proposed change 
in identification, evaluation, placement, 
or the provision of FAPE is effective, 
thereby allowing the parent the 
opportunity to object to the proposal. It 
is not appropriate to regulate further on 
this issue here. 

Paragraph (b) of this section addresses 
the procedures an agency can use if it 
wants to pursue em evaluation or 
reevaluation, but the parents have 
refused consent. The agency may seek to 
do the evaluation or reevaluation by 
using the due process or mediation 
procedures under Part B of the Act 
unless doing so would be inconsistent 

with State law relating to parent 
consent. Proposed Notes 1 and 3, and 
the second part of proposed Note 2 were 
attempts to clarify the interplay between 
the Federal requirement to provide 
FAPE and any State laws and policies 
which may not permit educational 
agencies to override refusals of parents 
to consent to evaluations and 
reevaluations. 

In practical terms, if a State does not 
allow the agency to override a parent’s 
refusal for an initial evaluation or 
reevaluation which the agency deems 
necessary in order to provide FAPE, the 
agency, under paragraph (b), must 
follow the requirements of State law. In 
cases where the evaluation or 
reevaluation is necessary in order to 
determine that the child is or continues 
to be a child with a disability under Part 
B of the Act, and State law prohibits an 
agency from overriding a parental 
refusal to consent, the agency may have 
no recourse but to not provide, or not 
continue to provide, services under the 
Act to the child. 

On the other hand, if State law does 
not prohibit the agency from overriding 
a parental refusal to consent to an 
evaluation or reevaluation, and the 
agency believes that an evaluation or 
reevaluation is necessary in order to 
provide FAPE, the agency would have 
to take appropriate action. 

If State law provided a mechanism 
different than due process or mediation _ 
under Part B as the means to override 
a parent refusal of consent, and the 
agency deems the evaluation or 
reevaluation necessary in order to 
provide FAPE, the agency would use the 
State mechanism to pursue the 
evaluation. If State law permits agencies 
to override a parental refusal to consent 
to an evaluation or reevaluation, but 
does not specify the procedures to use, 
and the agency determines that the 
evaluation or reevaluation was 
necessary in order to provide FAPE to 
the child, the agency would use the due 
process and mediation procedmes 
under Part B of the Act. 

Of course, if an agency proposed an 
evaluation or reevaluation and the 
parent refused consent, the agency 
could reconsider whether its proposed 
evaluation or reevaluation was 
necessary, if the circumstances warrant. 
However, in light of the general decision 
to remove all notes firom the regulations 
implementing Part B of the Act, the 
notes should be removed. 

Paragraph (c) of this section addresses 
situations in which an agency seeks 
parental consent for a reevaluation, but 
the parent fails to respond. Given the 
importance of parental involvement, the 
procedures a public agency must use to 

demonstrate that it has taken reasonable 
measures to obtain parental consent 
pursuant to § 300.505(d) should be 
consistent with the procedures in 
§ 300.345(d) that a public agency must 
use to inform and encourage parents to 
attend lEP meetings. The methods 
described in § 300.345(d) are examples 
of how to attempt and document the 
steps that the public agency has taken 
to obtain parental participation in an 
lEP meeting, and are applicable to a 
public agency’s attempts to obtain 
parental consent pursuant to 34 CFR 
300.505. 

Section 300.345(d) does not require a 
public agency to take all of the steps 
mentioned before conducting the 
meeting. A public agency may use a 
method which is different from the ones 
listed at § 300.345(d) to demonstrate 
that it has attempted to obtain parental 
consent as long as it can demonstrate 
that its methods were appropriate. 
Therefore, the language concerning the 
use of the § 300.345(d) procedures to 
meet the reasonable measure 
requirement of § 300.505(c) should be 
retained. 

Under paragraph (d) of this section if 
a State adopts consent requirements in 
addition to those required in 
§ 300.505(a)(1), public agencies are not 
excused from their obligation to provide 
FAPE because a parent refuses to 
consent unless the public agency has 
taken the steps necessary to resolve the 
matter. In order to resolve the 
disagreement with the parent, it is 
appropriate for the public agency to use 
informal means initially, such as a 
parent conference. However, if these 
informal means prove unsuccessful, the 
public agency must use its override 
procedures if it continues to believe that 
the disputed service or activity is 
needed in order for the child to receive 
FAPE. 

Paragraph (e) of this section contained 
a typographical error because it should 
have referred to consent required under 
paragraphs (a) and (d), consistent with 
the prior regulations. With regard to 
paragraph (e), it is important to 
recognize that except for the service or 
activity for which consent is required 
under peu'agraphs (a) and (d), parent 
refusal to consent to one service or 
benefit may not be used to deny the 
parent or child any other service or 
benefit available to them. For example, 
if a State requires parental consent to 
the provision of all services identified in 
the lEP, and the parent refuses to 
consent to physical therapy services 
included in the lEP, the agency is not 
relieved of its obligation to implement 
those portions of the lEP to which the 
parent consents. Similarly, a parent 
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refusal to consent to a reevaluation may 
not be used to deny a child the right to 
participate in a class trip. A parent 
refusal to consent to the collection of 
additional data that a public agency 
believes is needed as a part of a 
reevaluation may not be used to deny 
the child the services that are not in 
dispute. In addition, a parent refusal to 
consent to the collection of additional 
data that the agency thinks necessary to 
determine whether the child continues 
to be a child with a disability may not 
result in the exclusion of the child from 
special education and related services 
because § 300.534(c)(1), which reflects 
the statutory requirements of section 
614(c)(5), requires a full evaluation 
before determining that a child is no 
longer a child with a disability. To make 
this point more clearly, paragraph (e) 
would be revised. 

Changes: Section 300.505(a)(1) has 
been amended to refer to “informed 
parent consent,” and to delete the 
unnecessary reference to programs 
providing special education and related 
services. A reference to reevaluation has 
been added to paragraph (a)(l)(i), 
paragraph (a)(l)(iii) has been deleted, 
and a new paragraph (a)(3) added to 
specify that parental consent is not 
required before reviewing existing 
evaluation data as a part of an 
evaluation or reevaluation or for 
administering a test used with all 
children unless consent is required of 
all parents. Paragraph (e) has been 
revised to provide that a public agency 
may not use a parental refusal to 
consent to one service or benefit under 
paragraphs (a) and (d) to deny the 
parent or child another service, benefit, 
or activity, except as may be required by 
these regulations. The notes following 
this section have been removed. 

Mediation (§300.506) 

Comment: Several commenters asked 
that the terms “SEA” and “LEA” be 
used in lieu of “public agency” since 
the statute uses those terms. There were 
also requests for a clarification of the 
State’s responsibility for the costs of the 
mediation process. 

There were a few requests for 
clarification of who may be mediators, 
such as whether or not former LEA 
employees would be able to be 
mediators. There were comments asking 
for more restrictions on who could be a 
mediator and comments asking for 
fewer restrictions, especially where a 
public school district already has 
certain mediators under state law or 
regulation. The latter commenters 
believe the restrictions should only 
address employees of an agency that is 
providing direct services to a child who 

is the subject of the mediation or any 
state agency described in § 300.20. 

There was also the suggestion that 
LEA employees he permitted to serve as 
mediators, however, either party would 
have the right to reject such selection. 
The commenters pointed out that there 
is no similar prohibition against LEA 
employees being hearing officers and 
several questioned whether the 
restrictions were therefore necessary. 
Some commenters suggested that the 
regulation make clear that multiple 
mediators or mediation panels are 
allowed, i.e., that a single mediator is 
not required for each mediation. 

Other comments recommended that 
Note 1 be deleted, while others asked 
that it be included in the text of the 
regulation. With regard to Note 1, for 
situations in which agreement on a 
mediator could not he reached, 
commenters sought additional guidance 
in the regulation. 

Other suggestions for the mediation 
process included promoting mediation 
even before a due process hearing is 
requested and allowing an LEA to select 
a mediator who it believes is best able 
to resolve issues in dispute. There were 
conunents that mediation should be 
allowed to occur via telephone when 
necessary. Several commenters asked 
that the agreement reached in mediation 
be added to the child’s lEP as soon as 
possible after the agreement is reached, 
however not later than 10 days from the 
agreement. Commenters also requested 
that the regulation specify that the 
written mediation agreement would be 
as enforceable as a due process hearing 
decision, and that mediation 
discussions may he disclosed in any 
proceeding brought to enforce a 
mediation agreement. 

Some comments stated that there 
appeared to be a conflict between 
§§ 300.506(d)(1) and 300.506(d)(2). The 
former allows a public agency to require 
parents who elect not to go to mediation 
to meet with a disinterested party to 
learn about the mediation process. The 
latter states that if a parent does not 
participate in the informational meeting 
regarding mediation the public agency 
may not deny or delay the parent’s right 
to due process hearing. The comments 
suggested changing § 300.506(d)(1) to 
state that the procedures may “request” 
not “require” the parents to learn about 
mediation. A few comments requested a 
specific definition of the term 
“disinterested party” and parent 
information and training centers, as well 
as clarification of any supervision 
required over disinterested parties. 
There were also comments which asked 
that LEAs be required to mediate if the 
parents agree, as well as be requiiad to 

attend a mediation informational 
meeting if it chooses not to mediate. 

Discussion: Mediation is an important 
alternative system for resolution of 
disputes under Part B. However, in 
order for mediation to be effective, it 
must be an attractive alternative to both 
public agencies and parents and it must 
be an impartial system which brings the 
proper parties into a confidential 
discussion of the issues and allows for 
a binding agreement that resolves the 
dispute. 

The statute clearly states that the 
option of mediation must be available 
whenever a due process hearing is 
requested. No further requirement 
would be added to the regulations. 
However, States or other public agencies 
are strongly encouraged to offer 
mediation or other alternative systems 
of dispute resolution prior to the filing 
of a request for a due process hearing, 
and whenever a dispute arises. 

An expanded use of mediation should 
enable prompt resolution of disputes 
and lead to a decrease in the use of 
costly and divisive due process 
proceedings and civil litigation. 
Mediation may also be useful in 
resolving State complaints under 
§§ 300.660-300.662. 

The term “public agency” in the 
regulation appropriately includes State 
and local educational agencies as well 
as other agencies in the State that may 
have responsibility for the education of 
children with disabilities because it 
ensures access to the mediation process, 
regardless of the agency that provides 
educational services. The requirement 
that the State bear the cost of the 
mediation process is clearly set out in 
the regulation; however, the regulation 
should be revised to correctly refer to 
the meetings to encourage the use of 
mediation. In addition, the potential 
savings of mediation, when compared to 
litigation, make it an attractive, low-cost 
option for most public agencies. 

While there is nothing in the Part B 
regulations that precludes parents and 
LEA employees from attempting to 
resolve disputes through an informal 
process, the use of current LEA 
employees as mediators would make 
mediation a much less attractive 
alternative to parents. The regulatory 
provisions regarding the impartiality of 
mediators and the requirement of 
specialized expertise in laws and 
regulations relating to the provision of 
special education and related services 
are intended to be more stringent than 
the Federal requirements for impartial 
hearing officers to ensure that mediation 
is a more attractive option for parents, 
and an effective option for both parties. 
The use of a single mediator in the 
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mediation process is important for clear 
communication and accountability. 

Paragraph (b)(l)(iii) of this section, 
which repeats statutory language, is 
clear that each mediation be conducted 
by one mediator, as opposed to a panel 
or multiple mediators. 

Another factor that will determine the 
success of mediation within a State is 
the selection process for mediators. It is 
important to note that with respect to 
paragraph {b){2) of this section, the 
Senate and House Committee Reports 
on Pub. L. 105-17 include the following 
statement: 

* * * the bill provides that the State shall 
maintain a list of individuals who are 
qualified mediators. The Committee intends 
that whenever such a mediator is not selected 
on a random basis from that list, both the 
parents and the agency are involved in 
selecting the mediator, and are in agreement 
with the individual who is selected. (S. Rep. 
No. 105-17, p. 27 (1997); H. Rep. No. 105- 
95, p. 106 (1997).) 

The success of a mediation system 
will be closely related to both parties’ 
trust and commitment to the process. 
The first test of that process will be the 
selection of the mediator. Parties that 
mistrust the mediator selection process 
may be less likely to reach agreement on 
substantive issues. Therefore, reflecting 
the language of the Committees’ reports 
on this topic, a change should be made 
to the regulation to specify that if a 
mediator is not selected on a random 
basis from the State-maintained list, 
both parties are involved in selecting 
the mediator and are in agreement with 
the selection of the individual who will 
mediate. 

Like hearing officers, mediators must 
be able to be paid by the State, without 
impacting their impartiality. Language 
similar to that used for impartial hearing 
officers should be added to the 
regulation to clarify that even though a 
mediator is paid for his or her services 
as a mediator, such payment does not 
make that mediator an employee for 
purposes of impartiality. 

The regulatory requirement for the 
use of a qualified mediator instructed in 
effective mediation techniques will 
ensure that decisions about the 
effectiveness of specific techniques, 
such as the need for face-to-face 
negotiations, telephone 
communications, or lEP implementation 
provisions, will be based upon the 
mediator’s independent judgment and 
expertise. Therefore, it is not necessary 
to regulate on these issues. 

The enforceability of a mediation 
agreement, like the enforceability of 
other binding agreements, including 
settlement agreements, will be based 
upon applicable State and Federal law. 

With regard to the provision in 
paragraph (b)(6) of this section that 
mediation discussions must be 
confidential and may not be used in any 
subsequent due process hearings or civil 
proceedings, the Senate and House 
Committee Reports on Pub. L. 105-17 
note that “nothing in this bill shall 
supersede any parental access rights 
under the Family Educational Rights 
and Privacy Act of 1974 or foreclose 
access to information otherwise 
available to the parties.” (S. Rep. No. 
105-17, p. 27 (1997); H. Rep. No. 105- 
95, p. 107 (1997)). The Reports also 
include an example of a confidentiality 
pledge, which makes clear that the 
intent of this provision is to protect 
discussions that occur in the mediation 
process from use in subsequent due 
process bearings and civil proceedings 
under the Act, and not to exempt from 
discovery, because it was disclosed 
during mediation, information that 
otherwise would be subject to 
discovery. 

Regardfing the perceived conflict 
between § 300.506(d)(1) and (d)(2), the 
mediation process, including meetings 
to discuss the benefits of mediation, 
should not be used to deny or delay 
parents’ due process hearing rights. The 
purpose behind § 300.506(d)(2) is to 
ensure that in situations where parents 
are unwilling or unable to cooperate 
with a public agency regarding a 
meeting to discuss the benefits of 
mediation, there is still a timely 
resolution of the due process hearing. In 
general, a hearing officer should not 
extend the timelines for a due process 
hearing based on the fact that there is a 
pending mediation in the case unless 
both parties have agreed to that 
extension. If mediation is used in the 
resolution of a State complaint, it 
should not be viewed as creating, in and 
of itself, an exceptional circumstance 
justifying an extension of the 60 day 
time line. While the State or local 
educational agency may require that the 
parent attend the meeting to receive an 
explanation of the benefits of mediation 
and to encourage its use, a parent’s 
failure to attend this meeting prior to 
the due process hearing should not be 
used to justify delay or denial of the 
hearing or the hearing decision. 

It is not necessary to define the terms 
“parent training and information 
centers” or “community parent resource 
center” since they Me established by 
statute. To allow flexibility with regard 
to the designation of a “disinterested 
party” by the parent organizations or an 
appropriate alternative dispute 
resolution entity, no definition would 
be provided. Consistent with the general 
decision to remove all notes from these 

final regulations. Notes 1 and 2 would 
be removed. 

Changes: A new paragraph (b)(2)(ii) is 
added to specify that the mediator be 
selected from the list on a random basis, 
such as a rotation, or that both parties 
are involved in selecting the mediator 
and agree with the selection of the 
individual who will mediate. Notes 1 
and 2 have been removed. Paragraph 
(b)(3) has been revised to refer to the 
meetings to encourage the use of 
mediation. 

Another new paragraph (c)(2) is 
added to clarify that payment for 
mediator services does not make the 
mediator an employee for purposes of 
impartiality. 

Impartial Due Process Hearing; Parent 
Notice (§ 300.507) 

Comment: There were several 
comments requesting changes to 
§ 300.507. With regard to the model 
form for hearing requests, some 
commenters requested that where the 
public agency requests the due process 
hearing, the public agency would 
provide the notice requested of the 
parents at § 300.507(c)(1) and (c)(2). 
Others requested that parent 
information and training centers and the 
general public be required to assist in 
developing the model form required in 
§ 300.507(a)(3). 

The Department also received 
comments asking that § 300.507(c)(4) be 
modified so that LEAs can ask a hearing 
officer to delay a due process hearing for 
a reasonable period of time until the 
parents provide the district with the 
required pre-hearing notice. Some 
commenters suggested that parents be 
informed of free and low cost legal 
advocacy as a matter of routine, not just 
after requesting a due process hearing. 
Other commenters sought additional 
language specifying that LEAs be barred 
from coming to a due process hearing 
with a new lEP developed without 
direct parental input and based on the 
information given by the parents in the 
hearing request. 

Commenters also requested that the 
statutory provisions regarding attorneys’ 
fees at sections 615(i)(3)(D) and (F) of 
the Act be included in this regulation. 
Others requested that the term “or 
refusal to initiate or change” be added 
to § 300.507(c)(2)(iv). 

Some commenters asked that the 
Department delete Note 1, while others 
asked that Note 1 be written into the 
regulation itself. 

Discussion: The prior written notice 
requirement of § 300.503 is sufficient to 
inform parents of what the public 
agency is proposing. Therefore, any 
hearing request by the public agency on 
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that proposal would not require an 
additional notice by the agency. 
Another notice would be repetitive and 
overly burdensome. Likewise, many 
public agencies already have existing 
model forms for hearing requests. Since 
the statute and regulation specify the 
information which parents must 
disclose in the hearing request, 
additional input from parent 
information and training centers or the 
general public is unnecessary and 
would create additional burdens 
without much benefit. 

The Senate and House Committee 
Reports on Pub. L. 105-17 note that 

• attorneys’ fees to prevailing parents may 
be reduced if the attorney representing 
the parents did not provide the public 
agency with specific information about 
the child and the basis of the dispute I described in paragraphs (c)(1) and (2) of 
this section. With respect to the intent 
of the new notice provision, the Reports 
include the following statement; 

* * * The Committee believes that the 
addition of this provision will facilitate an 
early opportunity for schools and parents to 
develop a common frame of reference about 
problems and potential problems that may 
remove the need to proceed to due process 
and instead foster a partnership to resolve 
problems. (S. Rep. No. 105-17, p. 25 (1997); 
H. R. Rep. No. 105-95, p. 105 (1997)). 

The changes to § 300.513 clarify the 
potential for reduction of attorneys’ fees 
in cases where proper notice is not 
given by the parents’ attorney. 
Therefore, a reference to attorneys’ fees 
is not necessary here. 

Matters such as what evidence should 
and should not be presented and 
requests for extensions of time, should 
be handled on a case-by-case basis by 
the impartial hearing officer presiding 
over the hearing. It has also been the 
Department’s long-standing position 
that Part B of the Act and the 
regulations under Part B do not provide 
any authority for a public agency to 
deny a parent’s request for an impartial 
due process hearing, even if the agency 
believes that the parent’s issues are not 
new. Thus, the determination of 
whether or not a parent’s request for a 
hearing is based on new issues can only 
be made by an impartial hearing officer. 

The request for modification of the 
regulation at § 300.507(c)(2)(iv) to 
include situations where the nature of 
the problem is the public agency’s 
refusal to initiate or change the 
provision of a fi:ee appropriate public 
education, is consistent with the 
requirements of § 300.507(a)(1). In light 
of the general decision to remove all 
notes from these final regulations. Notes 
1 and 2 should be removed. 

Changes: Section 300.507(c)(2)(iv) is 
amended to make clear that a problem 
may have arisen as a result of an 
agency’s proposal or refusal to act. 
Notes 1 and 2 have been removed. 

Impartial Hearing Officer (§ 300.508) 

Comment: The Department received 
several comments requesting 
amendments to the regulation on 
hearing officers in two main aspects— 
qualifications and public notice of such 
qualifications. In the first area, 
commenters stated that persons who are 
employees of any LEA, persons who 
were employees of an SEA or LEA and 
were involved in the care or education 
of any child in the past 5 years, and 
attorneys who represent primarily the 
school district or parents cannot be 
hearing officers. In the second area, 
commenters requested that hearing 
officers be required to take training and 
competency examinations designed by 
this Department and supplemented with 
State-specific elements. Several 
commenters also want SEAs to publish 
the criteria they use to choose hearing 
officers and that the list of all the 
hearing officers and their credentials be 
provided to parents requesting a due 
process hearing. Commenters also 
suggested that the regulation require 
that if a sublist of hearing officers is 
generated for a particular hearing, the 
parents or their representative be 
present at the meetings where the 
sublist is selected. Further, commenters 
asked that the statement of the 
qualifications of hearing officers be 
updated annually and the impartiality 
of a hearing officer be determined by an 
objective standard, such as a State’s 
Code of Judicial Conduct. 

Discussion: The regulation, in 
conjunction with State ethics 
requirements for attorneys and judges, 
are sufficient to address the concerns 
raised by commenters with regard to 
potential conflicts. In States where there 
are no formal ethical standards for 
administrative hearing officers, the issue 
should be addressed within the State. A 
prior employee of an LEA or SEA 
should not be barred from serving as a 
hearing officer where there is no 
personal or professional interest that 
would conflict with his or her 
objectivity in the hearing. Hearing 
officers, like judges, are capable of 
making independent determinations of 
potential conflicts of interest, including 
a determination of whether he or she 
has knowledge or information about a 
particular child derived from outside 
the hearing process which would 
impact upon his or her impartiality. 

Although numerous commenters 
asked for national standards, training. 

and examinations for impartial hearing 
officers, decisions about training and 
hearing officer selection, including the 
use of sublists, should be left to States. 
Since hearing officers’ decisions are 
subject to judicial review, there is a 
strong incentive for States to choose 
qualified hearing officers, conduct 
appropriate training and establish 
standards of expertise. Hearing 
decisions that are not soundly decided 
will lead to further litigation, be more 
likely to be reversed and create higher 
costs. In addition, reviewing courts are 
less likely to give judicial deference to 
a hearing officer where his or her 
qualifications show no expertise in the 
area of special education. 

Changes: None. 

Hearing Rights (§300.509) 

Comment: There were several specific 
comments regarding hearing rights. 
With respect to the additional 
disclosure of information, some 
commenters stated that the time frame 
should be 5 school days, not business 
days, prior to a hearing, and the 
recommendations should be clarified as 
written recommendations which may be 
summaries of oral recommendations. A 
few commenters also suggested that 
§ 300.509(a)(3) and (b) use the same 
standard of business days to avoid 
confusion. 

With respect to the parental hearing 
rights, some commenters suggested that 
since it sometimes not in the interest of 
the child to be present at the hearing, 
the parents should have the right to 
have the child who is the subject of the 
hearing present for only a portion of the 
hearing. There were also comments that 
a free written record is too expensive for 
States to provide, as well as comments 
that a verbatim recording should be at 
no cost to the parents. 

With respect to general hearing rights, 
commenters asked that evidence that 
has not been disclosed within the 
appropriate time frame not be allowed 
unless agreed to by both parties or for 
good cause shown for the failure to 
disclose in advance. Commenters also 
asked that the regulations state that the 
only pre-hearing discovery allowed is 
the exchange of information set forth in 
§ 300.509. Finally, commenters 
requested that hearing decisions be 
made available to the public at least on 
a quarterly basis. 

Discussion: The establishment of two 
separate time frames for the prehearing 
disclosvne of dociunents because the 
term “5 business days” is used in 
§ 300.509(b)(1) and the term “5 days” is 
used in paragraph (a)(3) of this section 
will lead to confusion and additional 
litigation and costs. In order to prevent 
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this, the time frame for disclosure 
would be set to 5 business days prior to 
the hearing. This change would be 
consistent with prior interpretations by 
the Department, which recognized that 
the intent of prehearing disclosure is to 
avoid surprise by either party at the 
hearing. The hearing officer has 
discretion to determine the 
consequences of not meeting the 
disclosure time line, and may prohibit 
the introduction of the evidence or may 
allow the rescheduling of the hearing so 
that timely disclosure is possible. 

Some States chose to allow the use of 
other discovery procedures prior to a 
due process hearing. States should 
continue to have this discretion as they 
are not prohibited from doing so by Part 
B. 

Access to a written verbatim record of 
the hearing is vital for parents to 
exercise their full due process rights. 
Although there are costs associated with 
the statutorily mandated shift of the 
choice between an electronic or written 
record of the hearing from the public 
agency, as newer technologies are better 
capable of generating accurate 
transcriptions, these costs will decrease. 

Parents must continue to have the 
choice to have the child be present for 
all or part of the hearing, at their 
discretion. For some youth with 
disabilities, observing and even 
participating in the hearing will be a 
self-empowering experience in which 
they can learn to advocate for 
themselves. This long-standing choice 
should not be taken away from parents. 
This choice takes on added significance 
in light of the new provisions that allow 
States to transfer parental rights to 
students at the age of majority. Under 
this new authority, there may be more 
situations where students will have to 
be present at and participate in due 
process hearings. 

Implicit in the requirement that 
hearing decisions be made available to 
the public, is the requirement that they 
be made available within a reasonable 
amount of time. Therefore, no specific 
time requirement is needed in the 
regulation. 

Changes: Paragraph (a)(3) of this 
section is changed to require disclosure 
at least 5 business days before the 
hearing. 

Finality of Decision; Appeal; Impartial 
Review (§ 300.510) 

Comment: Several comments 
regarding the availability of SEA hearing 
decisions, asked that such decisions be 
distributed directly to various 
organizations and allow parents to 
receive the findings under 
§ 300.510(b)(2)(vi) in an electronic 

format. Other comments requested that 
hearing officers be allowed to amend 
decisions once they are final to correct 
for technical errors, similar to Rule 60 
of the Federal Rules of Civil Procedmre. 

One commenter asked that Notes 1 
and 2 be incorporated into the 
regulation itself and several commenters 
pointed out that the reference in 
§ 300.510(b)(2)(iii) should be to 
§300.509 not §300.508. 

Discussion: There were two 
typographical errors in the proposed 
regulation with respect to references to 
other sections. In § 300.510(b)(2)(iii) the 
reference to § 300.508 should be to 
§ 300.509 consistent with the prior 
regulatory reference. In § 300.510(d), the 
reference to § 300.511 should be to 
§ 300.512, also consistent with the prior 
regulatory reference. 

The reference in § 300.510(b)(vi) to 
written findings emd decision should be 
changed to be consistent with 
§ 300.509(a)(5) and allow the choice of 
electronic or written findings of fact and 
decision. 

It is not necessary to regulate on 
whether hearing officers are allowed to 
amend their decisions for technical 
errors. This matter is left to the 
discretion of hearing officers and States; 
however, proper notice should be given 
to parents if State procedures allow for 
amendments and a reconsideration 
process may not delay or deny parents’ 
right to a decision within the time 
periods specified for hearings and 
appeals. 

It has been the Department’s position 
that the SEA may conduct its review 
either directly or through another State 
agency acting on its behalf. However, 
the SEA remains responsible for the 
final decision on review. In addition, all 
parties have the right to continue to be 
represented by counsel at the State 
administrative review level, whether or 
not the reviewing official determines 
that a further hearing is necessary. If the 
reviewing official decides to hold a 
hearing to receive additional evidence, 
the other rights in § 300.509 relating to 
hearings also apply. However, in light of 
the general decision to remove all notes 
from these final regulations. Notes 1 and 
2 would be removed. 

Changes: In § 300.510(b)(2)(iii) the 
reference to § 300.508 has been changed 
to § 300.509. In § 300.510(d), the 
reference to § 300.511 has been changed 
to § 300.512. The reference in 
§ 300.510(b)(2)(vi) to written findings 
emd decision has been changed to be 
consistent with § 300.509(a)(5) and 
allow the choice of “electronic or 
written findings of fact and decision.’’ 
Notes 1 and 2 have been removed. 

Timelines and Convenience of Hearings 
and reviews (§300.511) 

Comment: A few comments were 
received regarding § 300.511 which 
requested that (1) the 45 and 30 day 
timelines be specified as 45 and 30 
school days; (2) it be clear that hearing 
officers have discretion to deny requests 
for extensions of time since extensions 
may delay hearings for a long time; and 
(3) delete § 300.511(a) or change it to 
make the SEA responsible for timelines. 

Discussion: There is not sufficient 
consensus or evidence of need to change 
the long-standing interpretation of the 
hearing and review timelines from, 
calendar days to “school days.’’ In 
addition, the potential impact of no 
“school days” during the summer 
months would make the delay in 
parents’ access to due process hearings 
and decisions unreasonable. 

The use of the word “may” instead of 
“shall” in § 300.511(c), means that the 
granting of specific extensions of time 
are at the discretion of the hearing or 
review officer. It is not necessary to 
clarify that this discretion means that 
requests for extensions can be denied as 
well as granted since this is implicit in 
the regulation. 

There is no need to change the 
regulation to reflect the State’s 
responsibility for compliance with 
timelines because in addition to the 
language in this regulation, § 300.600 
continues to hold the State ultimately 
responsible for noncompliance. 

Changes: None. 

Civil Action (§300.512) 

Comment: A commenter pointed out 
that § 300.512 had a few typographical 
errors since the reference to 
§ 300.510(b)(2) should be to 
§ 300.510(b)(1) and the reference to 
§ 300.510(e) should be to § 300.510(b). 

Discussion: There were typographical 
errors in this section in the NPRM, 
however the reference to § 300.510(b)(2) 
should be to § 300.510(b) and the 
reference to § 300.510(e) should be to 
§ 300.510(b). 

Changes: The reference to 
§ 300.510(b)(2) has been changed to 
§ 300.510(b) and the reference to 
§ 300.510(e) has been changed to 
§ 300.510(b). 

Attorneys’ Fees (§300.513) 

Comment: Many commenters 
requested that § 300.513 include the 
provisions from sections 615(i)(3)(D) 
and (F) of the Act regarding instances 
where attorneys fees are prohibited or 
may be reduced. Several commenters 
also asked that a note be added to state 
that attorneys’ fees may be awarded if 
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an lEP team meeting occurs after a 
hearing request but before the hearing. 

Several commenters requested that 
the note on hearing officers be deleted, 
stating that the awarding of attorneys’ 
fees should be left to the courts. One 
commenter stated that if hearing officers 
are allowed to award attorneys’ fees, 
they should be trained in, and use, the 
criteria used by Federal courts in 
determining attorneys’ fees. 

One commenter also asked that 
§ 300.513(b) be deleted. 

Discussion: By inserting all the 
statutory provisions regarding attorneys’ 
fees into the regulations, most of the 
suggestions will be adequately 
addressed and additional clarity will be 
added. 

Based upon the absence of consensus, 
the Department will continue to allow 
maximum flexibility to States for 
structuring the process by which 
parents who are prevailing parties under 
Part B of the Act may request attorneys’ 
fees reimbursement. 

It is important to maintain paragraph 
(b)(1) of this section, because the limited 
Federal resources under the Act should 
be used to provide special education 
and related services and not be used to 
promote litigation of disputes. Further, 
that paragraph has been modified to 
make it clear that the prohibition against 
using Part B funds for attorney’s fees 
also applies to the related costs of a 
party in an action or proceeding, such 
as depositions, expert witnesses, 
settlements, and other related costs. In 
addition, a new paragraph (b)(2) of this 
section has been added to clarify that 
the prohibition in paragraph (b)(1) does 
not preclude a public agency from using 
funds under Part B of the Act to conduct 
an action or preceding under section 
615 of the Act, such as the cost of 
paying a hearing officer and providing 
the place for conducting the action or 
proceeding. 

In light of the general decision to 
remove all notes from the final 
regulations under the Act, the note 
following this section in the NPRM 
would be removed. The proposed note 
was merely intended to suggest that 
States could choose as a matter of State 
law to permit hearing officers to award 
attorneys’ fees to parents who are 
prevailing parties under Part B of the 
Act, and not to require that they do so, 
or imply that IDEA would be the source 
of the authority for granting hearing 
officers that role. If a State allows 
hearing officer’s to award attorney’s 
fees, requirements regarding training on 
attorneys fees would be a State matter. 

Changes: Paragraph (b) has been 
revised to prohibit use of funds 
provided under Part B for related costs. 

The regulation has been amended to 
include all of the provisions of section 
615(i)(3)(C)-(G) of the Act. The note 
following this section has been 
removed. 

Child’s Status During Proceedings 
(§300.514) 

Comment: Although a few 
commenters agreed with the provision 
in § 300.514(c), many commenters 
objected to it. Section 300.514(c) states 
that if the decision in a due process 
hearing or administrative appeal agrees 
with the parents that a change of 
placement is appropriate, the decision 
must be treated as an agreement 
between the State or local agency and 
the parents for purposes of maintaining 
the child’s placement pursuant to 
§ 300.514(a). Commenters saw this 
provision as one-sided and suggested 
that it be limited to where there is 
agreement by all the parties. In the 
alternative, commenters suggested that 
the provision be deleted and that 
decisions as to whether a hearing 
officer’s or review official’s decision 
constitutes an agreement be left to the 
courts. 

Commenters requested a definition of 
the term “current placement,’’ wdth 
some suggesting that the definition 
include the current location where the 
child receives services. 

Some of the comments indicated 
confusion as to which proceedings are 
referenced in § 300.514. Commenters 
were unsure whether the regulation 
references only the administrative and 
judicial due process proceedings 
established by section 615 of the Act, or 
also the State complaint procedures 
established by §§ 300.660-300.662. 

Commenters requested that when 
referring to parents in this regulation, 
students who have reached the age of 
majority also be referenced. Further 
clarification also was requested 
regarding a parent’s right to remove his 
or her child from the current placement 
and place them elsewhere during the 
pendency of the applicable proceedings 
if the parent believes FAPE is not being 
provided. 

Discussion: The provisions 
maintaining the child’s current 
educational placement pending 
proceedings regarding a complaint is a 
right afforded to parents to protect 
children with disabilities from being 
subjected to a new program that parents 
believe to be inappropriate. The 
provisions are intended to apply only to 
the due process proceedings and the 
subsequent civil action, if any, brought 
under section 615 of the Act, and not-to 
the State complaint procedures in 
§§ 300.660-300.662, which are 

authorized by the General Education 
Provisions Act. This position is 
consistent with the Department’s prior 
interpretation. 

It is important to note that these 
provisions would only apply where 
there is a dispute between the parent 
and the public agency that is the subject 
of administrative or judicial 
proceedings. If there is no such dispute 
that is the subject of a proceeding, then 
the placement may be changed and this 
section does not apply. 

This section does not permit a child’s 
placement to be changed by the public 
agency during proceedings regarding a 
complaint, unless the parents and 
agency agree otherwise. While the 
placement may not be changed 
unilaterally by the public agency, this 
does not preclude the parent from 
changing the placement at their own 
expense and risk. It is also important to 
note that this provision does not 
preclude the agency from using its 
normal procedures for dealing with 
children who are endangering 
themselves or others, including, as 
appropriate to the circumstances, 
seeking injunctive relief fi-om a court of 
competent jurisdiction. In addition, 
even where there is disagreement 
between the parents and the public 
agency, the provisions of § 300.521 still 
allow a hearing officer to change the 
placement of a child with a disability 
who is substantially likely to injure self 
or others to an appropriate interim 
alternative educational setting for not 
more than 45 days. 

Paragraph (c) is based on long¬ 
standing judicial interpretation of the 
Act’s pendency provision that when a 
State hearing officer’s or State review 
official’s decision is in agreement with 
parents that a change in placement is 
appropriate, that decision constitutes an 
agreement by the State agency and the 
parents for purposes of determining the 
child’s current placement during 
subsequent appeals. See, e.g., Burlington 
School Committee v. Dept. Of Educ., 
471 U.S. 359, 371 (1985); Susquentia 
School District v. Raelee S., 96 F.3d 78, 
84 (3rd Cir. 1996); Clovis Unified v. 
Office of Administrative Hearings, 903 
F.2d 635, 641 (9th Cir. 1990). Paragraph 
(c) of this section incorporates this 
interpretation. However, this provision 
does not limit either party’s right to seek 
appropriate judicial review under 
§ 300.512, it only shifts responsibility 
for maintaining the parent’s proposed 
placement to the public agency while an 
appeal is pending in those instances in 
which the State hearing officer or State 
review official determines that the 
parent’s proposed change of placement 
is appropriate. 
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The term “current placement” is not 
readily defined. While it includes the 
lEP and the setting in which the lEP is 
implemented, such as a regular 
classroom or a self-contained classroom, 
the term is generally not considered to 
be location-specific. In addition, it is not 
intended that a child with disabilities 
remain in a specific grade and class 
pending an appeal if he or she would be 
eligible to proceed to the next grade and 
the corresponding classroom within that 
grade. 

There is no need to add a reference to 
children with disabilities who reach the 
age of majority in this regulation. The 
transfer of parental rights at the age of 
majority is discussed in another section 
of the regulations, § 300.517, and will 
not be referenced in every other section 
to which it applies. 

There is also no need to address the 
parents’ ability to change the child’s 
placement unilaterally at their own 
expense since this issue is addressed in 
§ 300.403. 

Consistent with the general decision 
to remove all notes from these 
regulations, the note would be removed. 

Changes: The note has been removed. 

Surrogate Parents (§300.515) 

Comment: Several commenters 
suggested that the regulation include 
clear procedures for terminating 
surrogate parents who do not 
appropriately fulfill their 
responsibilities and include in those 
procedmes the consideration of the 
student’s opinion. Relatedly, some 
commenters recommended that the 
regulation state that LEAs cannot 
impose sanctions or threaten sanctions 
if surrogate parents make decisions the 
LEA opposes. 

There were also comments regarding 
the selection of surrogate parents. Some 
commenters asked that svurogates not be 
employees of private agencies who are 
involved in the education or care of the 
child since there is a potential conflict 
of interest where the public agency 
contracts with and pays the private 
agencies to provide services for the 
child. Another suggestion was that child 
welfare workers not be surrogate 
parents, but that foster parents be 
allowed, if qualified. One commenter 
agreed that representatives of the 
welfare system should not be surrogate 
parents but believed foster care 
representatives should also be barred. 
One commenter asked that the 
regulation require public agencies to 
assign surrogate parents designated by a 
parent, provided such persons meet the 
qualifications, thereby giving parents 
the right to voluntarily designate a 

surrogate parent and rescind such 
designation at any time. 

Some comments also stated that 
§ 300.19(b)(2) conflicts with § 300.515 
because in § 300.515 the appointment of 
a surrogate parent is mandatory' if the 
child is a ward of the State, regardless 
of whether the child has a foster parent 
who meets the “parent” criteria in 
§ 300.19(b)(2). The comments 
recommended including an exception 
fi:om the mandate of surrogate parent 
appointments for any ward of the State 
whose foster parent is a parent in 
accordance with § 300.19(b)(2). 

Discussion: There is insufficient 
evidence of a wide-spread problem of 
irresponsible surrogate parents which 
would require regulatory procedures for 
termination. Therefore, the issue of the 
need for procedures for termination of 
surrogates is left to the discretion of 
States. There is also insufficient 
evidence of public agency retaliation 
against surrogate parents. Since there 
are other civil rights statutes and 
regulations that prohibit discrimination, 
including retaliation, against 
individuals who exercise their rights 
under Federal law, including the right 
of individuals to assist individuals with 
disabilities without retaliation or 
coercion, there is no need to address 
this issue in this regulation. 

Proposed paragraph (c)(2)(i) of this 
section reflected the statutory 
requirement at section 615(b)(2) that a 
surrogate parent not be an employee of 
the SEA, LEA or any other agency that 
is involved in the education or care of 
the child. It is very important that the 
surrogate parent adequately represents 
the educational interest of the child, and 
not the interests of a particular agency. 
In the case of other governmental 
agencies, even agencies that are not 
involved in the education of the child, 
there is the possibility of a conflict 
between the interest of the child and 
those of the employee of the agency 
because some educational decisions will 
have an impact on whether an 
educational agency or some other 
governmental agency will be 
responsible for paying for services for 
the child. In situations where a child is 
in the care of a nonpublic agency that 
has no role in the education of the child, 
however, an employee of that agency 
may be the person best suited to serve 
as a surrogate for the child because of 
his or her knowledge of the child and 
concern for the child’s well-being and 
would not, simply by virtue of his or her 
employment situation, have an interest 
that could conflict with the interest of 
the child. In such a case, that individual 
should not be prohibited from serving as 
a surrogate as long as he or she had no 

other interest that conflicts with the 
interest of the child and has knowledge 
and skills that will ensure adequate 
representation of the child. 

Paragraph (a) of this section requires 
that the public agency ensure that the 
rights of the child are protected if the 
child is a ward of the State. Paragraph 
(b) sets out that the duty includes a 
determination of whether the child 
needs a surrogate parent and if so, the 
assignment of one. The proposed 
regulation at § 300.19(b)(2) has been 
renumbered at § 300.20 and now 
clarifies that the definition of a parent 
may include a foster parent unless State 
law prohibits it, and if certain other 
conditions are met. In situations where 
a child who is a ward of the State has 
a foster parent who meets the definition 
of parent in § 300.20 and the foster 
parent is acting as the parent, the public 
agency should determine if there is a 
need for a surrogate parent, and whether 
further steps are necessary to ensure 
that the rights of the child are protected. 
In most cases where the foster parent 
meets the definition of a parent and is 
acting as the parent, there would be no 
need to appoint a surrogate, unless the 
agency determined that in the particular 
circumstances of the case a surrogate 
was necessary to ensure that the rights 
of the child were protected. 

Changes: Paragraph (c) has been 
amended to permit a public agency to 
appoint as a surrogate an employee of a 
nonpublic agency that provides only 
non-educational care to the child. 
Paragraph (d)(1) has been deleted. 
Paragraph (d)(2) has been redesignated 
as paragraph (d) and the reference to 
paragraph (d)(1) is deleted. 

Transfer of Parental Rights at Age of 
Majority (§ 300.517) 

Comment: There were several 
comments on the transfer of rights for 
incarcerated youths which requested 
clarification whether the transfer occurs 
regardless of age. 

Commenters also requested 
clarification of what the transfer of 
rights to the child means for the parent, 
i.e., does the parent retain the right to 
any of the due process protections. 

Conunenters suggested that § 300.517 
should refer to § 300.347(c) which deals 
with when and how students are to be 
notified of their impending transfer of 
rights. There was also a request for 
clarification regarding parental 
involvement in modifications to lEPs or 
placements when there is a bona fide 
security or compelling penological 
interest. 

Commenters also requested guidelines 
for determining if a student cannot 
provide informed consent with respect 
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to his or her educational program. Some 
interpreted the proposed regulation as 
requiring a competency determination 
prior to every transfer, deemed this 
unreasonable, and proposed that notice 
to parents is sufficient. Some 
recommended that the lEP team make 
the decision of whether a competency 
assessment is required and appoint a 
surrogate when the team decides the 
child is not able to provide informed 
consent for his or her educational 
program. Several commenters asked 
why the term “another appropriate 
individual” was used instead of 
“guardian or surrogate parent” as 
defined in § 300.515. 

Some commenters asked that the 
Department allow a State which doesn’t 
have a law regarding transfer of rights at 
age of majority to implement an interim 
policy pending legislative change. 

Commenters also recommended that 
an independent advocate, not a teacher 
or LEA administrator but who is paid by 
the LEA, be available for each student 
to whom rights have transferred, to be 
present at all lEP discussions when 
parents are not present so that coercion 
by the school is prevented. 

Discussion: It is not necessary to 
delineate the specific parental rights 
that transfer under this section because 
the statute and regulations fully set out 
the rights afforded to parents under Part 
B. The statute and paragraph (a)(1) of 
this section allow States, under State 
law, to transfer all parental rights to 
children with disabilities who reach the 
age of majority, with the exception of 
the right to notice which is both 
retained by the parents and transfers to 
the student. For children with 
disabilities who are incarcerated in 
adult or juvenile Federal, State or local 
correctional institutions, the State, 
under State law, may transfer all 
parental rights, including the notice 
rights, at the age of majority. 

The lEP provisions regarding notice 
prior to the age of majority, do not have 
to be explained or referenced in this 
section of the regulations. While the 
requirement in § 300.347(c) that 
beginning at least one year before the 
student reaches the age of majority 
under State law the lEP must include a 
statement that the student has been 
informed of the rights that will transfer 
to him or her upon reaching the age of 
majority, does relate to this regulation, 
it is separate and distinct from the 
notice provisions in § 300.517(a)(3) 
requiring notice to the parent and child 
at the time of transfer—when the child 
actually reaches the age of majority. 

This regulation does not need to 
address specifically the right to parental 
participation in lEP meetings for youth 

with disabilities convicted as adult and 
incarcerated in adults prisons whose 
parental rights have not transferred at 
the age of majority. These individuals 
would have the same rights as other 
youth with disabilities whose parental 
rights have not transferred as set out in 
section § 300.345. There is also no 
further need to address lEP and 
placement requirements that do not 
apply to modifications of lEP or 
placement for youth with disabilities 
convicted as an adult and incarcerated 
in an adult prison because the 
provisions are already set out at 
§ 300.311(c)(2). 

The requirement in paragraph (a) of 
this section regarding State provision for 
transfers of parental rights at the age of 
majority under State law generally does 
not require a statutory change if the 
State already has a State law regarding 
age of majority that applies to all 
children (except in cases of 
incompetency). A State may not transfer 
rights at age of majority in the absence 
of a State law on age of majority that 
applies to all children, except those 
children determined incompetent under 
State law. 

With regard to the transfer of rights in 
situations where the competency of an 
individual with a disability is 
challenged, currently, most States have 
laws, rules, and procedures that allow a 
general determination of incompetency 
for an individual with a disability who 
has reached the age of majority. These 
laws and procedures usually require a 
formal proceeding and provide for the 
appointment of a general guardianship 
where the individual is found not to be 
competent under the applicable legal 
standard. The transfer of the Part B 
parental rights under State law must be 
consistent with State competency laws, 
that is, where parental rights transfer to 
the individual at the age of majority, 
and the individual is found to be 
incompetent, the appointed guardian 
would exercise Part B rights pursuant to 
their guardianship. In some States, there 
may be additional laws and procedures 
that allow for a lesser determination of 
competency for specific purposes, such 
as competency for providing informed 
consent with respect to the individual’s 
educational program. 

The special rule at § 300.517(b) only 
applies to States who, under State law, 
allow for this lesser determination of 
competency—a determination of the 
ability to provide informed consent with 
respect to the educational program of 
the student. Under the provision in the 
special rule that specifies appointing 
“the parent, or, if the parent is not . 
available, another appropriate 
individual,” a guardian or surrogate 

parent could be an appropriate 
individual to represent the educational 
interests of the student. 

Changes: Paragraph (b) has been 
revised to make clear that it only applies 
if a State has a State mechanism lesser 
competency proceedings. 

Discipline in general 

(For a general overview of major changes in 
the discipline provisions from the NPRM to 
these final regulations, please refer to the 
preamble.) 

Comment: Several commenters asked 
that the regulations include only the 
statutory language with respect to all 
provisions concerning discipline. The 
vast majority of commenters, however, 
asked that the regulations provide more 
specificity than the statute regarding 
discipline. In many cases, these 
commenters provided proposals for how 
the regulations should interpret the 
statute. Others asked that the 
regulations give schools the ability to* 
deal differently with children with 
articulation problems and those with 
behavior disorders. 

Discussion: Including only the 
statutory language on discipline in the 
final regulations, would not be helpful. 
The vast majority of the comments 
received concerning discipline 
demonstrate overwhelmingly the need 
to regulate in order to clarify the 
statutory language. To rely solely on the 
statutory language would encourage 
needless litigation. There is no statutory 
basis for treating children with 
disabilities differently under the 
discipline provisions because of the 
nature of their disability. 

Change: None. 

Authority of school personnel 
(§300.520) 

Comment: A number of commenters 
were concerned about the provisions in 
the proposed regulations that required 
development of behavioral assessment 
plans and determinations regarding 
manifestation after the child had been 
removed for more than 10 school days 
in a school year because they believed 
that these responses should only be 
required if the removal constituted a 
“change of placement.” These 
commenters asked that the term 
“change of placement” be defined in the 
regulation as indicated in Note 1 to the 
proposed regulations, in order to 
incorporate what they saw as the law’s 
intent to allow building-level 
administrators some discretion to 
temporarily remove a child from their 
current educational placement if 
necessary to prevent disruption or 
ensure the safety of other children. 
Many of these commenters asked that 
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the regulations clarify the distinction 
between removal of a student for 
disciplinary reasons and removal of a 
student for behavior management 
purposes. 

Some commenters supported Note 1 
as it clarified that schools continued to 
have the ability to remove children with 
disabilities from their current placement 
for limited periods of time when 
necessary, even though the child had 
previously been removed earlier that 
school year. Some commenters asked 
who is contemplated to be making the 
determination regarding a change in 
placement. 

Some commenters proposed 
modifications to the change of 
placement standard described in Note 1 
to this section to recognize that there 
could be circumstances when continued 
short term suspensions may be used 
without reconvening the lEP team if the 
lEP team has addressed the behavior 
through changes to the lEP or placement 
arid agrees that removal firom the child’s 
current educational placement is em 
appropriate intervention. 

Other commenters believed that the 
regulations should provide even more 
latitude to schools about when to 
convene an lEP meeting to review or 
develop a behavior assessment plan and 
conduct a manifestation determination, 
when for example, the behavior 
occurred repeatedly, or involved minor 
offenses. Some of these commenters 
thought that the lEP team should have 
the discretion to determine the need for 
a behavioral assessment or behavioral 
intervention plan on an individual 
basis. 

Some commenters believed that 
paragraph (c) of the proposed 
regulations (and similar provisions in 
§§ 300.121 and 300.523(b)) exceed 
statutory authority by permitting school 
authorities to remove a child with 
disabilities from the child’s current 
educational placement for up to 10 
school days in a school year before the 
behavior assessment plan, services, or 
manifestation determination must be 
done. Many of these commenters 
indicated that any suspension is an 
indication that the child with a 
disability is having problems and the 
school should be required to initiate the 
behavioral assessment plan at the 
earliest indication of difficulty. For the 
same reasons, these commenters asked 
that the regulations not include 
references to suspensions without the 
provision of educational services. 

Some commenters basically agreed 
with the position taken in paragraph (c) 
and §§ 300.121 and 300.523(b) but 
believed that the content of Note 2 
should be strengthened by adding 

support for review of the lEP for any 
short suspension that in the judgment of 
the parent or other member of the lEP 
team, requires reconsideration of 
behavioral interventions or other lEP 
revisions. Some commenters noted that 
paragraph (c) needed further 
clarification, as school personnel cannot 
reasonably be expected to predict future 
conduct of a child. 

Discussion: The obligation to conduct 
a functional behavioral assessment or to 
review an existing behavioral 
intervention plan is not linked in the 
statute only to situations that constitute 
a “change of placement.” As a policy 
matter, it makes a great deal of sense to 
attend to behavior of children with 
disabilities that is interfering with their 
education or that of others, so that the 
behavior can be addressed, even when 
that behavior will not result in a change 
in placement. In fact, IDEA now 
emphasizes a proactive approach to 
behaviors that interfere with learning by 
requiring that, for children with 
disabilities whose behavior impedes 
their learning or that of others, the lEP 
team consider, as appropriate, and 
address in the child’s lEP, “strategies, 
including positive behavioral 
interventions, strategies, and supports to 
address the behavior.” (section 
614(d)(3)(B)(i)). 

On the other hand, there is merit to 
the argument that schools should not 
have to repeatedly convene lEP team 
meetings to address the behavior of 
children who already have behavior 
intervention plans, unless there is a 
need. The position that services and the 
development of a behavioral assessment 
plan are not triggered if a child with 
disabilities is removed from his or her 
current placement for 10 school days or 
less in a given school year is based on 
the language of the statute at section 
612(a)(1)(A) and section 615(k)(l)(B), as 
interpreted in light of the legislative 
history of the Act, which notes that the 
statute was designed to “reinforce and 
clarify the understanding of Federal 
policy on this matter, which is currently 
found in the statute, case law, 
regulations, and informal policy 
guidance.” (S. Rep. No. 105-17, p. 28; 
H.R. Rep. No. 105-95, p. 108 (1997)). 

In ligfit of the Department’s 
longstanding position that children with 
disabilities could be removed from their 
current educational placement for not 
more than 10 consecutive school days 
without educational services, the 10 day 
in a school year window before the 
educational services and behavioral 
assessment plan are triggered is a 
reasonable interpretation of the statute. 
This interpretation gives school officials 
reasonable flexibility for dealing with 

minor infractions of school rules by 
children with disabilities, yet ensures 
that children with disabilities are not 
cut off from educational services and 
that their behavior is appropriately 
addressed. 

In order to clarify the ability of school 
personnel to temporarily remove a child 
from the current educational placement 
when necessary to ensure the safety of 
other children or to prevent disruption 
of the learning environment, the 
concept of “change of placement” that 
was referred to in Note 1 to this section 
in the NPRM should be incorporated 
into the regulations. The Department 
has long interpreted the IDEA to permit 
schools to remove a child with a 
disability from his or her current 
placement when necessary, even though 
the child had previously been removed 
earlier that school year, as long as the 
removal does not constitute a “change 
of placement.” 

The “change of placement” 
description will also make clear that the 
new statutory language at section 
612(k)(l)(A) of the Act regarding the 
authority of school personnel to remove 
children with disabilities for not more 
than 10 school days, to the same extent 
as nondisabled children, does not 
permit using repeated disciplinary 
removals of 10 school days or less as a 
means of avoiding the normal change of 
placement protections under Part B. 
Whether a pattern of removals 
constitutes a “change of placement” 
would be determined on a case by case 
basis by the public agency and subject 
to review through due process and 
judicial proceedings. The regulation 
concerning change of placement would 
only apply to removals for disciplinary 
reasons. 

If a child who is being removed from 
his or her current educational 
placement has already been the subject 
of a special lEP team meeting to develop 
a behavioral intervention plan or review 
its implementation, the lEP team should 
not have to meet to review that plan as 
long as the team members individually 
review the plan, unless one or more of 
the team members believe that the plan 
needs to be modified. In this way, Uie 
lEP team will be monitoring the 
implementation of the behavioral 
intervention strategies in the lEP or 
behavioral intervention plan but would 
not have to repeatedly reconvene each 
time removals from the child’s current 
placement are carried out. 

In light of the comments received and 
the reasons previously discussed, 
proposed Note 2 would be deleted. 

Comments concerning the timing of 
manifestation determinations, and 
changes made in response to those 
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comments are addressed in this 
attachment under § 300.523. 

Change: A new section § 300.519 has 
been added regarding change of 
placement in the context of removals 
under §§ 300.520-300.529, reflecting 
concepts from proposed note 1. Section 
300.520(a)(1) has been revised to clarify 
that more than one suspension each of 
which may be for up to 10 school days 
would be permitted in a school year, as 
long as repeated suspensions do not 
constitute a change of placement, and 
the removals are consistent with 
treatment of similarly situated children 
without disabilities. Paragraph (a)(1) of 
this section also has been revised to 
clarify the need to provide services 
when a child with a disability has been 
removed for more than 10 school days 
in a school year. Section 300.520(b) has 
been revised to require, when a child is 
first removed for more than 10 school 
days in a school year and for subsequent 
removals that constitute a change in 
placement, an lEP team meeting to 
develop a functional behavioral 
assessment plan and a subsequent 
behavioral intervention plan or to 
review an existing behavioral 
intervention plan and its 
implementation. Section 300.520(c) has 
been revised to specify that if the child 
is subsequently removed and that 
removal is not a change in placement, 
the lEP team does not have to meet to 
review the behavioral intervention plan 
unless one or more team members 
believes that modifications are needed 
to the plan or the plan’s 
implementation. Proposed Notes 1 and 
2 have been deleted. 

Comment: A number of commenters 
had suggestions for clarifications of the 
terms used in paragraph (a). Some 
wanted the regulations to specify 
whether days of suspension includes 
days of in-school suspension, bus 
suspensions, or portions of a school day. 
Others asked whether an in-school 
suspension would be considered a part 
of the days of suspension if the student 
continued to receive the academic 
instruction called for in the student’s 
lEP during that period. Others suggested 
that the term “suspension” be revised to 
specify that school personnel can order 
a short term suspension of 10 or fewer 
consecutive school days or cumulative 
days which may exceed 10 school days 
in a school year but do not constitute a 
change in placement. 

Discussion: An in-school suspension 
would not be considered a part of the 
days of suspension addressed in 
paragraph (a) of this section as long as 
the child is afforded the opportunity to 
continue to appropriately progress in 
the general curriculum, continue to 

receive the services specified on his or 
her lEP and continue to participate with 
nondisabled children to the extent they 
would have in their current placement. 
Portions of a school day that a child had 
been suspended would be included in 
determining whether the child had been 
removed for more than 10 cumulative 
school days or subjected to a change of 
placement under § 300.519. 

Whether a bus suspension would 
count as a day of suspension would 
depend on whether the bus 
transportation is a part of the child’s 
lEP. If the bus transportation is a part of 
the child’s lEP, a bus suspension would 
be treated as a suspension under 
§ 300.520 unless the public agency 
provides the bus service in some other 
way, because that transportation is 
necessary for the child to obtain access 
to the location where all other services 
will be delivered. If the bus 
transportation is not a part of the child’s 
lEP, a bus suspension would not be a 
suspension under § 300.520. In those 
cases, the child and his or her parents 
would have the same obligations to get 
to and from school as a nondisabled 
child who had been suspended from the 
bus. However, public agencies should 
attend to whether the behavior on the 
bus is similar to behavior in a classroom 
that is addressed in an lEP and whether 
bus behavior should be addressed in the 
lEP or behavioral intervention plan for 
the child. 

It is important that both school 
personnel and parents understand that 
school personnel may remove a child 
with a disability from his or her current 
placement for not more than 10 school 
days at a single time, but that there is 
no specific limit on the number of days 
in a school year that a child may be 
removed. (See, discussion of § 300.121 
regarding when services must be 
provided.) However, school authorities 
may not remove a child with disabilities 
from the child’s current educational 
placement if that removal constitutes a 
change of placement under § 300.519, 
unless they are specifically authorized 
to do so under § 300.520(a)(2) (school 
personnel unilateral removal for 
weapons and drug offenses) or unless 
the parents of the child do not object to 
a longer removal or the behavior is 
determined to not be a mcmifestation of 
the child’s disability. If a removal does 
constitute a change of placement under 
§ 300.519 that is not permitted imder 
§ 300.520(a)(2), school personnel must 
follow appropriate change of placement 
procedures, including prior parent 
notice, and the right of the parent to 
invoke the “stay-put” rule of § 300.513. 

Change: Paragraph (a)(1) of this 
section is revised to specify that school 

personnel may order removals of a child 
with a disability from the child’s current 
placement for not more than 10 
consecutive school days so long as the 
removal does not constitute a change in 
placement under § 300.519. 

Comment: A number of commenters 
were concerned that the term “carries” 
in paragraph (a)(2)(i) is too narrow and 
wanted the regulation to also cover the 
child who was in possession of a 
weapon at school, including instances 
when the child obtained the weapon at 
school. Others thought that paragraph 
(a)(2)(i) should apply to situations when 
a child knowingly carries a weapon to 
school, similar to the standard in 
paragraph (a)(2)(ii) regarding knowing 
possession or use of illegal drugs. 

Discussion: The statutory language 
“carries a weapon to school or to a 
school function” is ambiguous as to 
whether it includes instances in which 
a child acquires a weapon while at 
school. In light of the clear intent of 
Congress in the Act to expand the 
authority of school personnel to 
immediately address weapons offenses 
at school, the Department’s opinion is 
that this language also covers instances 
in which the child is found to have a 
weapon at school that he or she 
obtained while at school. 

Change: None. 
Comment: A number of commenters 

asked for more clarification about the 
various provisions regarding removals 
from a child’s current placement, 
suspensions of 10 days or less, 45-day 
placements, and, for children whose 
behavior is determined not a 
manifestation of their disability, other 
disciplinary measures, including the 
possibility of expulsion, related to one 
another. For example, some commenters 
asked for specificity about whether a 
child could be subject to a disciplinary 
suspension, including the 45-day 
interim alternative educational setting 
placements more than once in a school 
year. 

Some commenters asked whether the 
behavior assessment plan and 
manifestation determination need to be 
done within the first 10 days of a 45-day 
placement. Some asked whether schools 
can keep children with disabilities in 
the 45-day placement even if the 
behavior is determined to be a 
manifestation of the child’s disability, or 
even if program adjustments in the 
child’s “current placement” are agreed 
on before the expiration of the 45-day 
placement. 

Commenters also asked how the 45- 
day placement rules should be applied 
when the behavior leading to the 
removal occurs in the last few days of 
the school year. A few asked how 45- 



12620 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

day placements differ from any other 
removal for more than 10 days or 
whether 4 5-day placements should 
merely he considered exceptions to the 
“stay put” provision. Others also 
inquired about the total number of days 
that a child with disabilities could be 
suspended in a year. 

Others asked tor clarity about whether 
school districts could suspend beyond 
the 10 day and 45 day periods 
mentioned in this section and whether 
children with disabilities could ever be 
expelled. Some commenters asked that 
the regulations emphasize the optional 
natiure of the ability to use the 45-day 
placement and encourage the return of 
children with disabilities to their 
regulcu educational placement at the 
earliest appropriate time. 

Discussion: If parents and school 
personnel agree about a proposed 
change of placement for disciplinary 
reasons, the rules concerning the 
amount of time that a child with a 
disability may be removed from his or 
her educational placement in §§ 300.520 
and 300.521 do not have to be used. 
However, services must be provided 
consistent with the requirements of 
§ 300.121(a). 

These regulations do not prohibit a 
child with a disability from being 
subjected to a disciplinary suspension, 
including more than one placement in 
a 45-day interim alternative educational 
setting in any given school year, if that 
is necessary in an individual case [e.g., 
a child might be placed in an alternative 
setting for up to 45 days for bringing a 
weapon to school in the fall and for up 
to 45 days for using illegal drugs at 
school in the spring). 

If a child engages in one of the 
behaviors identified in § 300.520(a)(2) 
(carrying a weapon to school or a school 
function or knowing possession or use 
of illegal drugs or selling or soliciting 
the sale of a controlled substance at 
school or a school function), the school 
may first remove the child for up to 10 
consecutive school days (providing 
services as necessary under 
§ 300.121(d)) while convening the lEP 
team to determine the interim 
alternative educational setting under 
§ 300.522. At the end of that 10 day 
period, or earlier, if feasible, the child 
would be placed into the interim 
alternative educational setting for up to 
45 days. 

The placements contemplated under 
§§ 300.520(a)(2) and 300.521 (removal 
by hearing officer based on 
determination of substantial likelihood 
of injury in current placement) are 
specific exceptions to the obligation to 
maintain the child in the child’s current 
placement if the parent disagrees with a 

proposed change of placement and 
therefore, may continue even if the 
child’s behavior is determined to be a 
manifestation of the child’s disability. 
The purpose of §§ 300.520(a)(2) and 
300.521 placements is to enable school 
personnel to ensure learning 
environments that are safe and 
conducive to learning for all and to give 
those officials and parents the 
opportunity to determine what is the 
appropriate placement for the child. 

Interim alternative educational 
settings under § 300.520(a)(2) are 
limited to 45 calendar days, unless 
extended under § 300.526(c) for a child 
who would be dangerous to return to 
the child’s placement before the 
removal. The fact that school is in recess 
during a portion of the 45 days does not 
“stop the clock” on the 45 days during 
the school recess. 

There is no specific limit on the total 
number of days during a school year 
that a child with disabilities can be 
suspended. In addition, as explained in 
more detail in the discussion under 
§ 300.524, if a child’s behavior is 
determined not to be a manifestation of 
the child’s disability, the child may be 
disciplined in the same manner as 
nondisabled children, including 
suspension and expulsion, except that 
FAPE, consistent with § 300.121(d), 
must be provided. 

The 45-day interim alternative 
educational settings are not mandatory. 
If the parents agree with school officials 
to a change in the child’s placement 
there is no need to use a 45-day interim 
alternative educational setting. In some 
instances school officials or hearing 
officers may determine that a shorter 
period of removal is appropriate and 
that a child can be returned to his or her 
current educational placement at an 
earlier time. 

Change: None. 
Comment: A number of commenters 

asked for guidance regarding the terms 
in paragraph (b) regarding functional 
behavioral assessment, and behavioral 
intervention plan. Some asked that 
functional behavioral assessment should 
not be construed to be overly 
prescriptive. These commenters 
believed that behavioral assessments 
should be flexible so that the team can 
consider the various situational, 
environmental and behavioral 
circumstances involved. 

Some commenters proposed that a 
functional behavioral assessment be 
defined as a process which searches for 
an explanation of the purpose behind a 
problem behavior, and that behavior 
intervention plan be defined as lEP 
provisions which develop, change, or 
maintain selected behaviors through the 

systematic application of behavior 
change techniques. Some commenters 
suggested that positive behavioral 
interventions and strategies should 
include strategies and services designed 
to assist the child in reaching behavioral 
goals which will enhance the child’s 
learning and, as appropriate, the 
learning of others. Some asked whether 
a functional behavior assessment is an 
evaluation requiring parent consent 
before it is done. Others asked whether 
a behavioral assessment could be a 
review of existing data that can be 
completed at that lEP meeting. Some 
asked whether a behavioral intervention 
plan needed to be a component of a 
child’s lEP, and the relationship of this 
to the positive behavioral interventions 
mentioned in the lEP sections of the 
regulations. 

Discussion: In the interests of 
regulating only when necessary, no 
change is made regarding what 
constitutes a functional behavioral 
assessment, or a behavioral intervention 
plan. lEP teams need to be able to 
address the various situational, 
environmental and behavioral 
circumstances raised in individual 
cases. A functional behavioral 
assessment may be an evaluation 
requiring parent consent if it meets the 
standard identified in § 300.505(a)(3). In 
other cases, it may be a review of 
existing data that can be completed at 
the lEP meeting called to develop the 
assessment plan under paragraph (b)(1) 
of this section. If under § 300.346 (a) 
and (c), lEP teams are proactively 
addressing a child’s behavior that 
impedes the child’s learning or that of 
others in the development of lEPs, those 
strategies, including positive behavioral 
interventions, strategies and supports in 
the child’s lEP will constitute the 
behavioral intervention plan that the 
lEP team reviews under paragraph (b)(2) 
of this section. 

Change: None. 
Comment: Some commenters stated 

that paragraph (b)(1) should not require 
the development of appropriate 
behavioral interventions within 10 days 
of removing a child from the current 
placement as it is operationally 
unworkable. Some commenters asked 
that the regulations also require that the 
lEP team determine whether an existing 
behavior plan has been fully 
implemented, and if not, take steps to 
ensure its implementation without 
delay. Other commenters stated that the 
term suspension” in paragraph (b)(1) 
should be replaced with “removal.” 

Discussion: Paragraph (b)(1) in the 
NPRM was not intended to require the 
development of appropriate behavioral 
interventions within 10 days of 
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removing a child from the current 
placement. Instead, it was intended to 
require that the LEA implement the 
assessment plan and ensure that the lEP 
team, after that assessment, develops 
appropriate behavioral interventions to 
address the child’s behavior and 
implements those interventions as 
quickly as possible. Because it is 
unlikely that these steps could occur at 
the same time, a change should be made 
to the regulations to clarify that the LEA 
convene an lEP meeting, within 10 
business days of removing the child, to 
develop an assessment plan, and, as 
soon as practicable on completion of 
that plan, to develop appropriate 
behavioral interventions to address that 
behavior. This section also would be 
revised to clarify when the lEP team 
would have to meet in instances in 
which there is em existing behavioral 
intervention plan. The commenters are 
correct that the term “removal” should 
be used in paragraph (b)(1) rather than 
“suspension” because it applies to all 
disciplinary actions under § 300.520(a). 

Change: Paragraph (b) has been 
amended by replacing “suspension” 
with “removal” and to specify that the 
LEA convene an lEP meeting to develop 
an assessment plan, and as soon as 
practicable on completion of that plan, 
to develop appropriate behavioral 
interventions to address that behavior. 

Comment: Some cominenters asked 
that the regulations permit school 
personnel, under § 300.520(a)(2), and 
hearing officers, under § 300.521, to 
remove for up to 45 school days as 
opposed to calendar days. Other 
commenters asked that the regulations 
use the term “calendar days” for all 
timelines in this section. 

Some commenters asked that the 
regulations permit school personnel to 
remove to a 45-day interim alternative 
educational setting for an assault. Other 
commenters asked that the 45-day 
limitation not apply to behavior that is 
determined to be not a manifestation of 
the child’s disability. 

Discussion: As explained in detail in 
the discussion concerning the regulatory 
definition of “day,” the statute uses the 
term “school day” when that is 
intended. It also would be inappropriate 
to use “calendar days” for all timelines 
in this section as the statute uses the 
term “10 school days” when that is 
intended. 

The statute does not authorize school 
personnel to remove children with 
disabilities to an interim alternative 
educational setting for 45 days in cases 
of an assault. However, under § 300.521, 
a public agency may ask a hearing 
officer to order a child removed to an 
interim alternative educational setting 

for not more than 45 days if maintaining 
the child in the current placement is 
substantially likely to result in injury to 
the child or to others. 

In addition, if necessary, school 
officials can seek appropriate injunctive 
relief to move a child. The placements 
under §§ 300.520(a)(2) and 300.521 
apply whether the behavior is or is not 
a manifestation of the child’s disability 
under § 300.523. If the behavior is 
determined not to be a manifestation of 
the child’s disability, the child may be 
subjected to the same disciplinary 
action as a nondisabled child (which 
could be a removal for more than 45 
days) except that services must be 
provided consistent with § 300.121(d). 

Change: None. 
Comment: Some commenters asked 

that paragraph (d) of the regulations 
provide the complete definition of 
“dangerous weapon” and “controlled 
substance.” 

Discussion: It is not advisable to 
provide the complete statutory 
definitions of “dangerous weapon” and 
“controlled substance” in the text of the 
regulations as the statute ties these 
definitions to the content of other 
Federal law. If, for exairiple, the 
Controlled Substances Act were to be 
amended to change the definition of 
“controlled substance” in section 202(c) 
of that Act, the Part B regulatory 
definition also would need conforming 
amendments. In addition, the definition 
of “controlled substance” in section 
202(c) of the Controlled Substances Act 
is extensive and extremely detailed. The 
Department will make this information 
widely available through a variety of 
other means. 

Change: None. 

Authority of Hearing Officer (§ 300.521) 

Comment: Several commenters stated 
that the heeiring officer under this 
section, in order to deal with dangerous 
situations, must be able to immediately 
remove a child without the requirement 
of convening a hearing. A number of 
these commenters believed that the 
hearing officer under this section should 
be able to make a determination based 
on a review of available information 
presented by the LEA, much like an 
LEA requesting a temporary restraining 
order from a court. Other commenters 
asked that the regulations specify that 
the hearing officer must be impartial 
and qualified to assess the child’s 
disability and the circumstances 
surrounding the removal. 

Several commenters asked that the 
regulations explain that a school district 
has the right to seek injunctive relLjf, 
such as a temporary restraining order. 

when a student is a danger to self or 
others. 

Discussion: The statute provides that 
the hearing officer must be able to 
determine that a public agency has 
demonstrated by substantial evidence, 
which is defined as beyond a 
preponderance of the evidence, that 
maintaining the child in the current 
placement is substantially likely to 
result in injury to the child or others. 
This evidentiary standard requires that 
the hearing officer weigh the evidence 
received from both parties, rather than 
just information presented by the public 
agency. Public agencies continue to 
have the right to seek injunctive relief 
from a court when they believe they 
have the need to do so. Hearing officers 
in expedited due process hearings must 
meet the same standards of impartiality 
and knowledgeability as other hearing 
officers under the Act. 

Change: None. 
Comment: Several commenters asked 

that paragraph (a) of this section be 
revised to specify that the injury to the 
child or others must be more than a 
minor injury. Others asked that the 
regulations not require that the child 
would be an imminent threat to the 
safety or health of other members of the 
school community before the child 
could be removed. 

Several commenters requested that 
paragraph (c) be revised to require the 
hearing officer to determine, rather than 
consider, whether the public agency has 
made reasonable efforts to minimize the 
risk of harm in the child’s current 
placement. Other commenters asked 
that the regulations specify that if the 
hearing officer finds that the current 
placement is inappropriate, the hearing 
officer shall order that the current 
placement be made appropriate rather 
than ordering an interim alternative 
educational setting. Further, if the 
hearing officer finds that the public 
agency has not made reasonable efforts 
to minimize the risk of harm in the 
child’s current placement, they urged, 
the hearing officer must order the public 
agency to make the reasonable efforts to 
minimize the risk of harm rather than 
ordering placement in an interim 
alternative educational setting. 

Discussion: No changes will be made 
to the regulations regarding the amount 
of injury that would be substantially 
likely to result if the child is not 
removed. In addition, no changes will 
be made regarding a hearing officer’s 
decision making. In fashioning 
appropriate relief, hearing officers will 
exercise their judgement in the context 
of all the factors involved in an 
individual case. 

Change: None. 
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Comment: A number of commenters 
requested clarification of the term 
“beyond a preponderance of the 
evidence.” Others asked that the term be 
revised as the “the preponderance of the 
evidence” as that is the highest 
evidence standard in civil litigation. 

Discussion: The phrase “beyond a 
preponderance of the evidence” is 
statutory. 

Change: None. 

Determination of Setting (§300.522) 

Comment: A number of commenters 
asked that the regulations clarify the 
relationship between the authority of 
school personnel in § 300.520(a)(1) to 
order the removal of a child with a 
disability for not more than 10 school 
days, and the requirement in § 300.522 
that the alternative educational setting 
be determined by the lEP team. These 
commenters noted that the school 
personnel need the authority to remove 
under § 300.520(a)(1) without input 
ft-om the lEP team. 

A number of commenters requested 
clarification on when the lEP team must 
make the determination of setting and 
where the child would be while that 
determination was being made, 
particularly for children with 
disabilities who already had been 
removed from their regular placement 
for 10 days during that school year. 
Some of these commenters noted that 
when a child is removed under 
§§ 300.520(a)(2) or 300.521 the 
alternative setting needs to be 
immediately available. 

Some commenters question where the 
child would be while the hearing under 
§ 300.521 is being held, noting that 
§ 300.521(d) requires the hearing 
officer’s determination include deciding 
whether the interim alternative 
educational setting meets the standards 
of § 300.522, and wondering when the 
lEP team would meet. Some 
commenters asked that the regulations 
make clear that a child with a disability 
can be removed from the child’s current 
placement for up to 10 days before the 
lEP team would have to make the 
determination in § 300.522. 

Some commenters stated that 
requiring the lEP team to determine the 
setting when a hearing officer removes 
a child exceeds the statute. 

Other commenters thought that the 
provisions of § 300.522 are in conflict 
with the authority of school personnel 
to order removal under § 300.520. 

Discussion: Under §§ 300.519 and 
300.520(a)(1), school personnel have the 
authority to remove a child with 
disabilities for not more than 10 
consecutive school days (to the same 
extent as for nondisabled children) 

except that the removal may not 
constitute a change of placement. 
School personnel need the ability to 
remove a child with a disability from 
the current educational placement 
under § 300.520(a)(1) and to provide 
educational services in some other 
setting without waiting for an lEP team 
to make a determination about that 
alternative educational setting in order 
to maintain a leeu'ning environment 
conducive to learning for all children. 

At the same time there is a need to 
ensure that information about the 
child’s special education needs and 
current lEP be brought to bear in 
decisionmaking about services to the 
child during short removals and for 
those short periods before the lEP team 
can meet to determine appropriate 
placement under § 300.520(a)(2) or a 
hearing officer determines the interim 
alternative educational setting under 
§ 300.521. Therefore, a change should be 
made to § 300.522(a) to specify that the 
lEP team determines the interim 
alternative educational setting under 
§ 300.520(a)(2). 

A change to § 300.121(d) would 
specify that school personnel, in 
consultation with the child’s special 
education teacher, determine the 
interim alternative educational setting 
for removals under 
§ 300.520(a)(l)(removals by school 
personnel for 10 school days or less). A 
child whose behavior subjects him or 
her to an interim alternative educational 
setting under § 300.520(a)(2)(weapons or 
drugs) or § 300.521 (substantial 
likelihood of injury), may first he 
removed by school personnel for not 
more than 10 consecutive school days, 
or until the removal otherwise 
constitutes a change of placement under 
§ 300.519, and during that 10 day or less 
removal, services, as necessary under 
§ 300.121(d), would be provided as 
determined by school personnel, in 
consultation with the child’s special 
education teacher. This will ensure that 
the need of school personnel to be able 
to make these decisions swiftly is 
honored, while emphasizing the 
learning needs of the child in th^ 
removal period. While the child is in 
that 10 school day or less setting, the 
lEP team meetings and expedited due 
process hearings under §§ 300.522 and 
300.521, respectively, can be conducted 
so that the lEP team or hearing officer, 
as the case may be, can determine the 
up to 45 day interim alternative 
educational setting. 

When a hearing officer has 
determined that a child is substantially 
likely to injure self or others in his or 
her current placement and is ordering a 
45 day interim alternative educational 

setting under § 300.521, the hearing 
officer is charged with determining 
whether the interim alternative 
educational setting meets the statutory 
requirements and not with selecting one 
that meets those requirements. 
Permitting the school personnel, in 
consultation with the child’s special 
education teacher, to initially select and 
propose the interim alternative 
educational setting is less 
administratively cumbersome for school 
personnel than the scheme in the 
proposed regulation and helps ensure 
that there is no undue delay in 
placement. The review of the proposed 
placement by the hearing officer ensures 
that the setting will meet statutory 
standards, thus protecting the rights of 
the child. The hearing officer may revise 
or modify the proposed placement, or 
select some other placement as 
necessary to meet that statutory 
standard. Of course, in proposing an 
interim alternative educational setting, 
school personnel may rely on the 
judgments of the child’s lEP team if they 
choose to do so. This position would be 
accomplished through the regulatory 
change to § 300.121(d) mentioned 
previously. The statute at section 
615(k)(3)(A) is cleeir that when school 
personnel are removing a child for a 
weapons or drug offense, the lEP team 
determines the interim alternative 
educational setting. 

Change: This section has been 
amended to specify that the alternative 
educational setting referred to in 
§ 300.520(a)(2) is determined by the lEP 
team. Section § 300.521(d) has been 
revised to recognize that the hearing 
officer reviews the adequacy of the 
interim alternative educational setting 
proposed by school personnel who have 
consulted with the child's special 
education teacher. 

Comment: A number of commenters 
suggested revisions to paragraph (b) to 
provide certain limitations on the 
services that must be provided in the 
interim alternative educational setting 
such as specifying that the setting must 
be one that is immediately available to 
students removed, the services on the 
child’s current lEP will continue to the 
extent feasible, or the child will 
continue to participate in the general 
curriculum to the extent determined 
appropriate by the lEP team. Others 
urged that the regulations make clear 
that the interim alternative educational 
setting should not have to be a setting 
that can provide all the same level of 
courses or courses that are not a part of 
the core curriculum of the district (i.e., 
would not have to provide honors level 
courses, electives, advanced subject 
courses that are not part of the core 
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curriculum of the district) or are 
extracurricular activities and sports. 
Others asked about classes such as 
chemistry, shop or physical education 
that have specialized equipment or 
facilities. Some commenters noted that 
it would not be reasonable and would 
be prohibitively expensive and 
procedurally burdensome to require that 
interim alternative education settings 
provide the same courses as offered in 
regular schools. They argued that 
requiring that interim alternative 
educational settings include the same 
courses as in regular schools would 
discourage schools from taking 
appropriate measures to deal with 
weapons, drugs and children who are 
dangerous to themselves or others. 
Some commenters stated that they did 
not believe that the services required for 
students whose behavior is not a 
manifestation of their disability should 
be as extensive as those required for 
students whose behavior is determined 
to be a manifestation of their disability. 

Some commenters asked that the 
regulations specify that services in the 
interim alternative educational setting 
must be provided by qualified personnel 
in a placement that is appropriate for 
the student’s age and level of 
development. Others asked that the lEP 
written for the interim alternative 
educational setting should address the 
services and modifications that will 
enable the child to meet the child’s 
current lEP goals in the alternative 
setting 

Discussion: The statute describes the 
services that must be provided to a child 
who has been placed in an interim 
alternative educational setting, which 
must be applied to removals under 
§§ 300.520(a)(2) and 300.521, and these 
standards, with a minor modification 
discussed later in this section, are 
reflected in § 300.522(b). The proposed 
regulation, at § 300.121(c), had 
indicated that the same standards 
should be applied to other types of 
removals as well, that is, removals that 
did not constitute a change in 
placement and long-term suspensions or 
expulsions under § 300.524 for behavior 
that is determined not to be a 
manifestation of a child’s disability. 
However, as suggested by the comments 
received, there are reasons why what 
would be required for these other types 
of removals may be different than for 45 
day interim alternative educational 
settings. Therefore, the regulation at 
§ 300.121(d) would provide that for 
removals under §§ 300.520(a)(1) and 
300.524, the public agency provides 
services to the extent necessary to 
enable the child to adequately progress 
in the general curriculum and advance 

toward achieving the goals set out in the 
child’s lEP, as determined by school 
personnel, in consultation with the 
child’s special education teacher, if the 
removal is under § 300.520(a)(1) or by 
the child’s lEP team, if the removal is 
under § 300.524. 

Under these rules, the extent to which 
instructional services need to be 
provided and the type of instruction to 
be provided would depend on the 
length of the removal, the extent to 
which the child has been removed 
previously, and the child’s needs and 
educational goals. For example, a child 
with a learning disability who is placed 
in a 45 day placement will likely need 
far more extensive services in order to 
progress in the general curriculum and 
advance appropriately toward meeting 
the goals of the child’s lEP than would 
a child who is removed for only a few 
days, and is performing at grade level. 
Because the services that are necessary 
for children with disabilities who have 
been removed for disciplinary reasons 
will vary depending on the individual 
facts of a particulcU’ case, no further 
specificity regarding those services is 
appropriate. 

What constitutes the general 
curriculum is determined by the SEA, 
LEA or school that the student attends, 
as appropriate under State law. In some 
cases, honors level classes or electives 
are a part of the general curriculum, and 
in others they may not be. With regard 
to classes such as chemistry or auto 
mechanics that generally are taught 
using a hands-on component or 
specialized equipment or facilities, and 
that are considered to be a part of the 
general curriculum, there are a variety 
of available instructional techniques 
and program modules that could be 
used that would enable a child to 
continue to progress in the general 
curriculum, although the child is not 
receiving instruction in the child’s 
normal school or facility. However, in 
order to assist in clarifying that a school 
or district does not have to replicate 
every aspect of the services that a child 
would receive if in his or her normal 
classroom, a change would be made to 
refer to enabling the child to continue 
to “progress in’’ the general curriculum, 
rather than “participate in” the general 
curriculum. 

Changes: Paragraph (b) has been 
revised to apply to removals under 
§§ 300.520(a)(2) and 300.521. Paragraph 
(h)(1) has been revised to refer to 
enabling the child to continue to 
“progress in” the general curriculum. 
Language has been added to 
§ 300.121(d) to provide that for a child 
who has been removed under 
§ 300.520(a)(1) or § 300.524, the public 

agency provides services to the extent 
necessary to enable the child to 
adequately progress in the general 
curriculum and advance toward 
achieving the goals set out on the child’s 
lEP, as determined by school personnel 
in consultation with the child’s special 
education teacher if the removal is 
under § 300.520(a)(1) or by the child’s 
lEP team if the removal is under 
§300.524. 

Comment: Several commenters asked 
that the statutory language in paragraph 
(b)(2) requiring that the interim 
alternative educational setting address 
the child’s behavior “so that it does not 
recur” be replaced with language 
requiring the LEA to develop a program 
that attempts to prevent the 
inappropriate behavior from recurring. 

Other commenters asked that a note 
be added to emphasize that the interim 
alternative educational setting be 
designed to ensure FAPE and to 
evaluate the behavior, the lEP services 
provided, and the previous placement 
and to develop an lEP that will reduce 
the recurrence of the behavior. Some 
commenters asked that the reference to 
other behavior in this paragraph be 
rephrased to limit it to other current 
relevant behavior. Others asked that the 
reference to days in a given school year 
be removed. 

Discussion: In order to provide 
additional clarity on this point, a change 
should be made to specify that those 
services and modifications are designed 
to prevent the inappropriate behavior 
from reciuring. In light of the changes 
previously discussed that limit the 
application of this section to removals 
under §§ 300.520(a)(2) and 300.521, the 
reference to other behavior would be 
removed, as these are now addressed in 
§ 300.121(d). 

Change: Paragraph (b)(2) has been 
revised to clarify that it applies to 
removals under §§ 300.520(a)(2) and 
300.521 and to specify that the services 
and modifications to address the 
behavior are designed to prevent the 
behavior fi'om recurring. 

Comment: A number of commenters 
requested that the regulations specify 
that home instruction could not be used 
as an interim alternative educational 
setting. Others asked that the 
regulations clarify that an interim 
alternative educational placement may 
be any placement option, including, but 
not limited to home instruction. Others 
asked for clarification of when home 
instruction would be an appropriate 
placement for a child who is subject to 
disciplinary action. Some commenters 
asked that the regulations specify that 
home instruction and independent 
study would not generally be an interim 
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alternative educational setting. Others 
asked that home instruction be 
prohibited as an interim alternative 
educational setting unless the parents 
agree. Some commenters asked for 
guidance on what could be considered 
an appropriate interim alternative 
educational setting for rural or remote 
cU'eas where there is only one school and 
no other appropriate public facility. 

Discussion: Whether home instruction 
would be an appropriate alternative 
educational setting under § 300.522 
would depend on the particular 
circumstances of an individual case 
such as the length of the removal, the 
extent to which the child previously has 
been removed from their regular 
placement, and include consideration of 
the child’s needs and educational goals. 
(The proposed note following § 300.551 
regarding home instruction would be 
deleted.) In general, though, because 
removals under §§ 300.520(a)(2) and 
300.521 will be for periods of time up 
to 45 days, care must be taken to ensure 
that if homebound instruction is 
provided for removals under § 300.522, 
the services that are provided will 
satisfy the requirements for a removal 
under § 300.522(b). 

Change: None. 
Comment: Some commenters asked 

that a provision be added to § 300.522 
to specify that a hearing officer 
considering an interim alternative 
educational setting may modify the 
setting determined by the lEP team to 
meet the requirements of paragraph (b) 
of this section. 

Discussion: Hearing officers have the 
ability to modify the interim alternative 
educational setting that has been 
proposed to them as necessary to meet 
the standards of enabling the child to 
continue to participate in the genercd 
curriculum, continue to receive those 
services and modifications that will 
enable the child to meet the goals on the 
child’s current lEP and include services 
and modifications designed to address 
the behavior so that it does not recur. As 
previously explained, these final 
regulations do not require an lEP team 
to propose an interim alternative 
educational setting to a hearing officer 
under § 300.521, although school 
districts are encouraged to use the 
child’s lEP team to make decisions 
about the interim alternative 
educational setting that is proposed to 
the hearing officer. 

Change: None. 

Manifestation Determination Review 
(§300.523) 

Comment: A number of commenters 
expressed concern about pmagraph (b) 
of this section. On the one hand, a 

number of the commenters asked that 
the reference to “in a given school year’’ 
be struck so that the provision would 
permit no manifestation determination 
review whenever the removal did not 
amount to a change of placement. On 
the other hand, other commenters 
thought there was no basis in the statute 
for any exception, and that a 
manifestation review would need to be 
conducted whenever discipline was 
contemplated for a child with a 
disability. Some commenters asked that 
the exception be expanded to include 
situations when the child’s lEP includes 
the use of short term suspensions as an 
appropriate intervention, or where the 
lEP team has otherwise addressed in the 
lEP the behavior that led to the removal. 
Some commenters stated that paragraph 
(a)(1) should refer to procedural 
safeguards under § 300.504 rather than 
procedural safeguards under this 
section. Other commenters noted that 
advance notification of disciplinary 
action is imrealistic and that the 
regulations should note that fact. Others 
asked that the regulations specify that 
prior written notice was not required. 

Discussion: A manifestation 
determination is important when a child 
has been removed and that removal 
constitutes a change of placement under 
§ 300.519. If a removal is a change of 
placement under § 300.519, a 
manifestation determination will 
provide the lEP team useful information 
in developing a behavioral assessment 
plan or in reviewing an existing 
behavioral intervention plan under 
§ 300.520(b). It will also inform 
determinations of whether or not a 
public agency may implement a 
disciplinary action that constitutes a 
change of placement for a child, other 
than those provided for in 
§§ 300.520(a)(2) and 300.521. Requiring 
a manifestation determination for 
removals for less than 10 consecutive 
school days that are not a change of 
placement under § 300.519, would be of 
limited utility and would impose 
unnecessary burdens on public agencies 
as the determination often would be 
made after the period of removal was 
over. Furthermore, limiting 
manifestation determination to removals 
that constitute a change of placement 
under § 300.519 is consistent with the 
statutory language of section 
615(k)(4)(A). 

However, if a child is being 
suspended for subsequent short periods 
of time, parents can request an lEP 
meeting to consider whether the child is 
receiving appropriate services, 
especially if they believe that there is a 
relationship between the child’s 
disability and the behavior resulting in 

those suspensions. Public agencies are 
strongly encouraged to grant aiiy 
reasonable requests for lEP meetings. 
Functional behavioral assessments and 
behavioral intervention plans are to be 
completed in a timely manner whether 
required under § 300.520(b) or 
otherwise determined appropriate by 
the child’s lEP team (see 
§ 300.346(a)(2)(i)). In addition, if a child 
is subsequently suspended for short 
periods of time, a parent or other 
individual could question whether a 
change of placement, which would 
require a manifestation determination, 
has occurred because of an alleged 
pattern of removals. 

For clarity, a change should be made 
to refer to the procedural safeguards 
notice under § 300.504. Paragraph (a)(1) 
of this section does not require prior 
written notice. It does require notice to 
parents no later than the date on which 
the decision to take the action is made. 
To that extent, it constitutes a limited 
exception to the requirement to provide 
prior written notice in § 300.503. Other 
removals that do not constitute a change 
of placement do not require prior 
written notice. 

Change: Paragraph (a) of this section 
has been revised to specify that the 
manifestation determination review is 
done regarding behavior described in 
§§ 300.520(a)(2) and 300.521 or any 
removal that constitutes a change of 
placement under § 300.519. Paragraph 
(a)(1) of this section has been amended 
to require that parents be provided 
notice of procedural safeguards 
consistent with § 300.504. Paragraph (h) 
has been removed. 

Comment: A number of commenters 
requested clarification of the term 
“other qualified personnel’’ as used in 
proposed paragraph (c) of this section. 
Some of these commenters asked that 
the regulations include language like 
that in the note following § 300.344 that 
in the case of a child whose behavior 
impedes the learning of the child and 
others, the lEP team should include 
someone knowledgeable about positive 
behavioral strategies and supports. 
Others asked that the term not be 
interpreted as including only school' 
personnel but should include persons 
familiar with the child and the child’s 
disabilities, such as the child’s treating 
physician. Others wanted the 
regulations to specify that the team 
include persons who are fully trained 
and qualified to understand the child’s 
disability. Many asked that term also be 
added to references to the lEP teeun in 
proposed paragraphs (d), (e) and (f) of 
this section. Some commenters asked 
that proposed paragraph (c) clarify that 
the manifestation determination needs 
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to be made at cin lEP meeting, as some 
districts are not holding lEP team 
meetings for this purpose. 

Discussion: The language regarding 
the lEP team and other qualifi^ 
personnel is taken directly from the 
statute. The term “other qualified 
personnel” may include individuals 
who are knowledgeable about how a 
child’s disability can impact on 
behavior or on understanding the 
impact and consequences of behavior, 
and persons knowledgeable about the 
child and his or her disabilities. For the 
sake of clarity, references to the lEP 
team in paragraphs (c) and (d) of this 
section should be expanded to include 
“and other qualified personnel.” In 
order to clarify that the manifestation 
determination review is done in a 
meeting, a change should be made to 
paragraph (b). This review involves 
complex decision making that will be 
significantly different from the very 
limited review that is done under 
§ 300.520(b)(2) if no modifications are 
needed to a child’s behavioral 
intervention plan. 

Change: Redesignated paragraph (b) 
has been revised to specify that the 
manifestation determination review is 
conducted at a meeting. Redesignated 
paragraphs (c) and (d) have been 
amended by adding “and other qualified 
personnel” after “lEP team” each time 
it is used. 

Comment: Several commenters were 
concerned that proposed paragraph 
(d){2)(ii) and (iii) put schools at a 
significant disadvantage by having to 
prove the negative—that disability did 
not impair the ability of the child to 
understand the impact and 
consequences of the behavior and that 
disability did not impair the child’s 
ability to control behavior. Other 
commenters asked that the review 
process also include consideration of 
any unidentified disability of the child 
and the antecedent to the behavior that 
is subject to discipline and permit 
record expungement if it is later 
determined that the child did not 
commit the act that is the subject of the 
manifestation determination. 

Some commenters stated that 
proposed paragraph (e) created too rigid 
a standard and asked that it be modified 
to give districts more leeway if a 
mistake has been made. 

Discussion: The language in 
paragraphs (c){2)(ii) and (iii) is taken 
directly from the statute. Given that the 
review process includes consideration 
of all relevant information, including 
evaluation and diagnostic results, 
information supplied by the parents, 
observations of the child and the child’s 
current lEP and placement, the review 

could include consideration of a 
previously unidentified disability of the 
child and of the antecedent to the 
behavior that is subject to discipline. If 
it is later determined that the child did 
not commit the act that is subject to 
discipline, the question of record 
expungement would be handled the 
same way such matters are addressed 
for nondisabled children. 

The interpretation in paragraph (d) on 
how the manifestation determination is 
made, using the standards described in 
paragraph (c), is based on the 
explanation of the decision process in 
the congressional committee reports on 
Pub. L. 105-17. Those reports state that 
the determination described in 
§ 300.523(d): 

. . . recognizes that where there is a 
relationship between a child’s behavior and 
a failure to provide or implement an lEP or 
placement, the lEP team must conclude that 
the behavior was a manifestation of the 
child’s disability. Similarly, where the lEP 
team determines that an appropriate 
placement and lEP were provided, the lEP 
team must then determine that the remaining 
two standards have been satisfied. This 
section is not intended to require an lEP team 
to find that a child’s behavior was a 
manifestation of a child’s disability based on 
a technical violation of the lEP or placement 
requirements that are unrelated to the 
educational/behavior needs of the child. (S. 
Rep. No. 105-17, p. 31; H. Rep. No. 109-95, 
pp. 110-111 (1997)) 

In light of the general decision to 
remove all notes from these final 
regulations, however. Note 1 should be 
removed. 

Change: Note 1 has been removed. 
Comment: Many commenters asked 

that the content of the first sentence of 
Note 2 be integrated into the 
regulations. The commenters were 
divided, however, over the second 
sentence of Note 2. Some supported the 
statement in the second sentence of the 
note, others wanted the sentence to be 
revised to specify that children with 
disabilities who have been placed in 45 
day placements under §§ 300.520 and 
300.521 must be returned to their 
regular placement if their behavior is 
determined to be a manifestation of 
their disability because of the principle 
that children with disabilities may not 
be disciplined for behavior that is a 
manifestation of their disability. 

Still others wanted the sentence 
revised to indicate that changes to the 
child’s lEP or placement or the 
implementation of either “could” as 
opposed to “often should” enable the 
child to return to the regular placement. 
Other commenters asked that the second 
sentence to Note 2 be removed as th^y 
believed that it was inconsistent with 

the authority granted in §§ 300.520 and 
300.521 to change the placement of a 
child with a disability to an interim 
alternative educational setting for the 
same amount of time that a child 
without a disability would be subject to 
discipline, but for not more than 45 
days. Other commenters asked that the 
regulations make clear that if behavior 
is a manifestation of the child’s 
disability, disciplinmy action cannot be 
taken against the child. 

Discussion: For clarity, the regulation 
should specify that if the behavior is 
determined to be a manifestation of the 
child’s disability, the public agency 
must take immediate steps to remedy 
any deficiencies found in the child’s lEP 
or placement or their implementation. It 
would be inconsistent with the public 
agency’s obligation to ensure the 
provision of FAPE to children with 
disabilities to fail to take appropriate 
action to correct identified deficiencies 
in a child’s lEP or placement or the 
implementation of either. 

The 45-day placements in 
§§ 300.520(a)(2), 300.521 and 300.526(c) 
are exceptions to the general rule that 
children with disabilities may not be 
disciplined through a change of 
placement for behavior that is a 
manifestation of their disability. If a 
child has been placed in a 45-day 
placement under one of these sections 
and his or her behavior is determined to 
be a manifestation of the disability 
under § 300.523, it may be possible to 
return the child to the current 
educational placement before the 
expiration of the up to 45-day period by 
correcting identified deficiencies in the 
implementation of a child’s lEP or 
placement. However, public agencies 
are not obliged to return the child to the 
current placement before the expiration 
of the 45-day period (and any 
subsequent extensions under 
§ 300.526(c)) if they do not choose to do 
so. 

Consistent with the general decision 
to remove all notes from these final 
regulations. Note 2 would be removed. 

Change: A new paragraph has been 
added to clarify that if deficiencies are 
identified in the child’s lEP or 
placement or in their implementation, 
the public agency must act to correct 
those deficiencies. Note 2 has been 
removed. 

Comment: Some commenters asked 
that the regulations provide distinctions 
between the types of services that must 
be provided in interim alternative 
educational settings when behavior is 
and is not a manifestation of the child’s 
disability. For children whose behavior 
is not a manifestation of their disability, 
these commenters asked that FAPE be 
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defined as the LEA’s “core curriculum” 
(the basic courses needed to fulfill high 
school graduation requirements) unless 
the lEP team determined that some more 
extensive services me required, so that 
it would be clear that the LEA would 
not have to duplicate every possible 
course offering at the alternative site. 
The commenters asked that this rule 
also apply to the services provided to 
children who have properly been long¬ 
term suspended or expelled for behavior 
that is determined not to be a 
manifestation of disability. 

For children whose behavior is 
determined to be a manifestation of 
disability, these commenters asked for 
clarification that an lEP team can still 
take disciplinary action, if the lEP team 
feels that providing consequences is 
appropriate. In addition, they asked that 
the regulations make clear that an lEP 
team can change a student’s placement 
for behavior that is a manifestation of 
the disability, if taking such action 
would be appropriate and consistent 
with the student’s needs. 

Discussion: A manifestation 
determination is necessary to determine 
whether the placement for a child with 
a disability can be changed over the 
objections of the child’s parents through 
a long-term suspension (other than the 
45-day placement addressed in 
§§300.520, 300.521 and 300.526(c)) or 
an expulsion. However, there is no basis 
in the statute for differentiating the 
services that must be provided to 
children with disabilities because their 
behavior is or is not a manifestation of 
their disability. (See discussion of 
comments for §§ 300.121 and 300.522 
for further discussion about services 
during periods of disciplinary removal). 

Under section 504 of the 
Rehabilitation Act of 1973, if the 
behavior is a manifestation of a child’s 
disability, the child cannot be removed 
from his or her current educational 
placement if that removal constitutes a 
change of placement (other than a 45 
day placement under §§ 300.520(a)(2), 
300.521, and 300.526(c)), unless the 
public agency and the parents otherwise 
agree to a change of placement. If the 
behavior is related to the child’s 
disability, proper development of the 
child’s lEP should include development 
of strategies, including positive 
behavioral interventions, strategies and 
supports to address that behavior, 
consistent with §§ 300.346(a)(2)(i) and 
(c). If the behavior is determined to be 
a manifestation of a child’s disability 
but has not previously been addressed 
in the child’s lEP, then the lEP team 
must meet to review and revise the 
child’s lEP so that the child will receive 
services appropriate to his or her needs. 

Implementation of the behavioral 
strategies identified in a child’s lEP, 
including strategies designed to correct 
behavior by imposing consequences, is 
appropriate under the IDEA and section 
504, even if the behavior is a 
manifestation of the child’s disability. 
However, if a child’s lEP includes 
behavioral strategies to address a 
particular behavior of the child, the 
appropriate response to that behavior 
almost always would be to use the 
behavioral strategies specified in the lEP 
rather than to implement a disciplinary 
suspension. A change in placement that 
is appropriate and consistent with the 
child’s needs may be implemented 
subject to the parent’s procedural 
safeguards regarding prior notice 
(§ 300.503), mediation (§ 300.506), due 
process (§§ 300.507-300.513) and 
pendency (§ 300.514). 

Change: None. 
Comment: Several commenters noted 

that a manifestation review should not 
be required prior to determining 
punishment for incarcerated students 
because prison disciplinary infractions 
raise bona fide security and compelling 
penological interests that are outside the 
purview of the education staff. 
However, commenters noted that a 
manifestation review for these students 
may be useful in developing appropriate 
behavior interventions. 

Discussion: Section 614(d)(6)(B) of the 
Act provides that for children with 
disabilities who are convicted as adults 
under State law and incarcerated in an 
adult prison, the child’s lEP team may 
modify the child’s lEP or placement if 
the State has demonstrated a bona fide 
security or compelling penological 
interest that cannot otherwise be 
accommodated. (See also 
§ 300.311(c)(1)). A manifestation 
determination would still be required 
for these individuals, in the instances 
specified in paragraph (a) of this 
section. 

Change: None. 
Comment: Several additional notes 

were proposed. Several commenters 
asked that a note be added to clarify that 
when a student with disabilities has 
been properly expelled, the student 
does not have to petition for 
readmission when the period of 
expulsion ends as the school system 
must accept and serve the student in its 
schools. Others asked for a note 
specifying that under section 504 of the 
Rehabilitation Act children with 
disabilities may not be disciplined for 
behavior that is a manifestation of their 
disability, and that prior to taking any 
punitive action against a child with a 
disability, appropriate personnel must 
determine that the behavior in question 

is not a manifestation of the child’s 
disability. 

Discussion: No new notes will be 
added. All notes are being removed 
from these final regulations. Whether a 
student who has been properly expelled 
must petition for readmission when the 
period of expulsion ends generally will 
depend on how the public agency deals 
with children without disabilities who 
return to school after a period of 
expulsion. However, public agencies are 
reminded that for children with 
disabilities, they have an ongoing 
obligation to make a FAPE available, 
whether the child is expelled or not. 
Under Section 504 of the Rehabilitation 
Act of 1973, children with disabilities 
may not be disciplined for behavior that 
is a manifestation of their disability if 
that disciplinary action constitutes a 
change of placement. That principle is 
consistent with the changes made in 
this section. 

Change: None. 

Determination That Behavior Was Not 
Manifestation of Disability (§ 300.524) 

Comment: Some commenters asked 
that the regulations make clear that if 
the behavior was not related to the 
child’s disability the discipline could 
include long-term suspensions and 
expulsions. Others asked that the 
regulations clarify whether discipline 
would be limited to the 45-day interim 
alternative educational placement or 
would be the same disciplinary 
measures as for nondisabled students as 
long as FAPE is provided and lEP 
services continued in another setting. 
Others thought that the regulation 
should specify that no suspension or 
expulsion could be for more than 45 
days. Some commenters asked for 
clarification of what would constitute 
an acceptable alternative setting for 
children whose behavior is determined 
to not be a manifestation of their 
disability. 

Several commenters requested that 
the regulations delete the provisions of 
paragraph (c) of this section concerning 
placement pending a parent appeal of a 
manifestation determination cmd the 
note following, which addresses 
paragraph (c). Others stated that the 
regulations should specify that if 
parents challenge a manifestation 
determination, the child should remain 
in the alternative educational setting 
until the resolution of that challenge. 
Still others asked that the note mention 
that under § 300.514, placement could 
change if the parent and agency agreed 
to that other placement. 

Discussion: Under this section, if a 
determination is made consistent with 
§ 300.523 that a child’s behavior is not 
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a manifestation of his or her disability, 
the child may be subject to the same 
disciplinary measures applicable to 
nondisabled children, including long¬ 
term suspensions and expulsions, 
except that FAPE must be provided 
consistent with section 612(a)(1) of the 
Act. In these instances, the disciplinary 
removal from a regular placement could 
be as long as the disciplinary exclusion 
applied to a nondisabled child, and 
need not be limited to a 45-day interim 
alternative educational placement, 
except that appropriate services must be 
provided to the child. To make the point 
more clearly that if the behavior is 
determined not to be a manifestation of 
the child’s disability, that child may be 
subjected to long-term suspension and 
expulsion with appropriate services. To 
clarify what would constitute an 
acceptable alternative setting for a child 
if the child’s behavior is determined to 
not be a manifestation of his or her 
disability, the reference in paragraph (a) 
of this section has been changed to refer 
to § 300.121(c), which implements that 
statutory provision. 

Section 615(j) of the Act provides that 
the only exceptions to the “pendency” 
rule (§ 300.514) are those specified in 
section 615(k)(7) of the Act, concerning 
placement during parent appeals of 45- 
day interim alternative educational 
placements, which is implemented by 
§ 300.526. Paragraph (c) of this section 
merely reflects that statutory 
arrangement. Section 300.526 governs a 
child’s placement if a parent challenges 
a manifestation determination while a 
child is in a 45-day interim alternative 
educational placement under 
§§ 300.520(a)(2) or 300.521. Section 
300.514 makes clear that placement may 
change if the agency and parent agree on 
an alternative placement while a due 
process hearing is pending on other 
issues. 

Changes: The reference to section 
612(a)(1) of the Act in paragraph (a) is 
replaced with a reference to 
§ 300.121(c), paragraph (c) is revised to 
refer to the placement rules of § 300.526, 
and the note is removed. 

Parent Appeal (§300.525) 

Comment: Some commenters asked 
that the regulations specify that parents 
must request a hearing in writing under 
this section. Other commenters asked 
that the regulations make clear that any 
hearing requested under this authority 
must be expedited, rather than 
suggesting that only those hearings 
when the parent requests an expedited 
hearing. 

Some commenters wanted the 
regulations to reflect that mediation was 
an alternative to the expedited hearing 

procedure and encourage parents to 
seek mediation before an expedited 
hearing. Some asked that the regulations 
make clear that a parent’s request for an 
expedited hearing would not apply to 
removals for less than 10 days and 
would not negate the discretion of 
school districts to use alternative 
judicial remedies, such as temporary 
restraining orders. Some commenters 
noted that paragraph (a)(1) of this 
section should be revised to apply only 
to placements made pursuant to the 
discipline provisions of the Act, and not 
other placement issues under the Act. 

Several commenters asked that 
proposed paragraph (b)(2) of this section 
be revised to make clear that the 
standard of § 300.521 that is to be 
applied to 45-day placements under 
§ 300.520(a)(2) is the “substantial 
evidence” standard and does not 
include the “substantially likely to 
result in injury” test or other program 
factors in § 300.521, so as not to damage 
the new ability of school districts to 
move students for up to 45 days for 
certain offenses related to weapons and 
drugs. 

Discussion: The statute does not 
specify that parents request a hearing in 
writing under the appeal procedures in 
this section. The statute provides for 
expedited hearings in three 
circumstances, and those are reflected 
in §§ 300.521, 300.525, and 300.526. 
Mediation is always encouraged as an 
alternative to a due process hearing, and 
§ 300.506(a) makes clear that mediation 
must be available whenever a hearing is 
requested under the provisions of 
§§ 300.520-300.528. Under the statute, 
it seems clear that a parent’s right to an 
expedited hearing is limited to 
placements pursuant to the discipline 
provisions of the Act and not to other 
placement issues, such as disputes 
about the adequacy of a child’s current 
placement (unless raised in the context 
of a manifestation issue). 

In addition, since the statute refers to 
decisions regarding placement, rather 
than to disciplinary actions, a parent’s 
right to an expedited hearing is limited 
to disciplinary situations involving a 
change of placement, which would 
occm if a child were removed from the 
child’s current placement for more than 
10 school days at a time or if there were 
a series of removals from the child’s 
current educational placement in a 
school year as described in § 300.519. A 
parent’s request for an expedited due 
process hearing does not prevent a 
school district from seeking judicial 
relief, through measures such as a 
temporary restraining order, when 
necessary. 

The provisions of paragraph (b) of this 
section are statutory. Section 
615(k)(6)(B)(ii) does not refer solely to 
the “substantial evidence” test in 
section 615(k)(2)(A), but to all the 
“standards” in section 
615(k)(2)(§ 300.521 of these regulations). 

Changes: Paragraph (a)(1) has been 
changed to refer to any decision 
regarding placement under §§ 300.520- 
300.528. 

Placement During Appeals (§300.526) 

Comment: Several commenters 
requested that paragraph (a) of this 
section be amended by specifying that a 
parent’s appeal of a hearing officer 
decision must be heard by another 
hearing officer. Some commenters 
thought that LEAs should not be 
required to seek expedited hearings for 
students that remain a danger after 45 
days and sought a simplified procedure 
for extensions of the 45-day placement. 

Others thought that the possibility of 
an extension of an interim alternative 
educational placement because a child 
remains dangerous should be limited to 
a one-time extension that would require 
the hearing officer to determine that 
there were no programmatic changes, 
related services or supplemental aids or 
services that could be used to mitigate 
the dangerousness of the original 
placement. These commenters thought 
that any further efforts to keep the 
student in an alternative placement 
should be heard by a court. Some 
commenters asked that the note be 
deleted or modified by requiring, for 
example, that for an extension the 
hearing officer consider whether the 
school district has created delays or 
otherwise not acted in good faith. A few 
commenters asked that any time an 
agency sought to extend an interim 
alternative education placement because 
of continued dahgerousness, the agency 
first conduct a formal evaluation of the 
child. 

Discussion: It is not necessary to 
change the regulation to specify that a 
parent’s appeal of a hearing officer’s 
decision must be heard by another 
hearing officer, as it would violate the 
basic impartiality requirement of 
§ 300.508(a)(2) to permit a hearing 
officer to hear the appeal of his or her 
prior decision. Under paragraph (h) of 
this section, unless shortened as the 
result of a hearing officer’s decision 
consistent with paragraph (a) of this 
section, a child would remain in the 
interim alternative educational setting 
pursuant to §§ 300.520(a)(2) or 300.521 
for the period of the exclusion (which 
may be up to 45 days). 

It the public agency proposes to 
change the child’s placement at the end 



12628 Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 

of that interim alternative educational 
placement and the child’s parents 
request a due process hearing on that 
proposed change of placement, the child 
returns to the child’s placement prior to 
the interim alternative educational 
setting at the end of that interim 
placement, except as provided in 
paragraph (c) of this section. The 
expedited hearing procedure set forth in 
paragraph (c) of this section is drawn 
from the statute, which contemplates 
the same standards for these expedited 
hearings as for those under § 300.521. 

There is no statutory limit on the 
number of times this procedure may be 
invoked in any individual case, and 
none is added to the regulation. If, after 
a 45-day extension of an interim 
placement under paragraph (c) of this 
section, an LEA maintains that the child 
is still dangerous and the issue has not 
been resolved through due process, the 
LEA may seek subsequent expedited 
due process hearings under paragraph 
(c)(1) of this section. However, in light 
of the decision to remove all notes from 
the regulations, the note would be 
removed. 

Changes: A new paragraph (c)(4) has 
been added to make clear that the 
procedure in paragraph (c) may be 
repeated, if necesseuy. The note has 
been removed. 

Protection for Children not yet Eligible 
for Special Education and Related 
Services (§300.527) 

Comment: A number of commenters 
expressed concern that the statutory 
language that was reflected in paragraph 
(b) of this section was too broad and 
thought that reasonable restrictions 
should be added so that the issue of 
whether a “basis of knowledge’’ existed 
would not have to be litigated for almost 
any child who was subjected to 
disciplinary action. 

With respect to paragraph (b)(1), some 
commenters requested that written 
parent concerns should be addressed to 
the director of special education, other 
special education personnel of the 
agency, or the child’s teacher rather 
than to noninstructional personnel or 
personnel not normally charged with 
child find responsibilities. Other 
commenters asked that paragraph (b)(1) 
make clear that the parental expression 
of concern must be more than a casual 
observation or vague statement and 
must describe behavior indicative of a 
disability or reflect the need for a 
special education evaluation. Other 
commenters asked for specificity about 
how the determination about parents’ 
English literacy would be determined 
and asked that parental illiteracy in 

English be rephrased as being unable to 
write. 

Some commenters asked that 
paragraph (b)(2) clarify the type, 
severity, or degree of behavior or 
performance that would demonstrate 
the need for services imder the Act. For 
example, some asked that the behavior 
or performance of the child would have 
to include characteristics consistent 
with a category of disability under 
§ 300.7 of the regulations. Others asked 
that this provision be revised to require 
observation and documentation of the 
child’s performance or behavior 
demonstrating the need for special 
education services by personnel who 
regularly work with the child. 

Some commenters requested that 
various sections of paragraph (b) be 
time-limited to actions within the past 
year. Others asked that all of paragraph 
(b) be limited to actions that have 
occurred within the preceding two 
school years. 

With respect to paragraph (b)(4) of 
this section, many commenters asked 
that the regulations make clear that 
casual communications between agency 
personnel would not meet this standard. 
Some thought that the agency personnel 
covered by this provision should be 
limited to those providing regular or 
special education to the child reporting 
concern to agency personnel who are 
normally responsible for initiating the 

' special education evaluation process. 
Others asked that expressions of 
concern by appropriate agency 
personnel be a written expression of the 
child’s need for a special education 
evaluation. Some noted that without the 
addition of reasonable limitations, this 
provision would undermine responsible 
efforts, such as pre-referral strategies, to 
limit identification of children for 
special education. 

Some commenters asked that 
paragraph (b) make clear that an agency 
would not be considered to have a 
“basis of knowledge’’ merely because a 
child is receiving services under some 
other program such as Title 1 of the 
Elementary and Secondary Education 
Act, a State- or locally-developed 
compensatory education program, or 
consistent with Section 504 of the 
Rehabilitation Act of 1973. Others asked 
that the regulations specify that if an 
evaluation has been done and a child 
found ineligible for special education, 
that evaluation and determination 
would not constitute a “basis of 
knowledge” under paragraph (b). Others 
asked that agencies be able to 
demonstrate that they responsibly 
addressed an expression of concern and 
concluded that the available data were 

sufficient to determine that there was no 
reason to evaluate the child. 

Discussion: In light of these 
comments, some changes would be 
made to paragraph (b) of this section. 
With respect to paragraph (b)(1) of this 
section, it is important to keep in mind 
that child find is an important activity 
of school districts under the Act and all 
of the staff of a school district should be 
at least aware enough of this important 
school function that, whatever their role 
in the school, if they receive a written 
expression of concern from a parent that 
a child is in need of special education 
and related services, a referral to 
appropriate school child find personnel 
should be made. Parents should not be 
held accountable for knowing who in a 
school is the proper person to contact if 
they are concerned that their child 
might need special education. On the 
other hand, the statute makes clear that 
the parental expression of concern must 
include enough information to indicate 
that their child is in need of special 
education and related services. The 
statutory provision expects that parents 
provide their expressions of concern in 
writing if they are able to and does not 
mention a particular language. Rather 
than refer to illiteracy: which may have 
a variety of interpretations, the 
regulations should refer to the parent 
not knowing how to write. 

In paragraph (b)(2) of this section, the 
behavior or performance of the child 
sufficient to meet this standard should 
be tied to characteristics associated with 
one of the disability categories 
identified in the definition of child with 
a disability in order to remove 
unnecessary uncertainty about the type, 
severity, or degree of behavior or 
performance intended. Child find is an 
important function of schools and 
school districts. 

School personnel should be held 
responsible for referring children for 
evaluation when their behavior or 
performance indicates that they may 
have a disability covered under the Act. 
Limiting paragraph (b)(2) to instances in 
which personnel who regularly work 
with the child have recorded their 
observation of a child’s behavior or 
performance that demonstrates a need 
for special education would 
inappropriately omit those situations in 
which public agency personnel should 
have acted, but failed to do so. 

Requested changes regarding time 
limitations on the standards in 
paragraph (b) are not adopted. However, 
if as a result of one of the forms of notice 
identified in this paragraph, a public 
agency has either determined that the 
child was not eligible after conducting 
an evaluation or determined that an 
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evaluation was not necessary, and has 
provided appropriate notice to parents 
of that determination consistent with 
§ 300.503, the public agency would not 
have a basis of knowledge under this 
paragraph because of that notice. For 
example, if as the result of a parent 
request for an evaluation, a public 
agency conducted an evaluation, 
determined that the child was not a 
child with a disability, and provided 
proper notice of that determination to 
the parents, the agency would not have 
a basis of knowledge because of that 
parent request for an evaluation. 

If the parents disagreed with the 
eligibility determination resulting from 
that evaluation, they would have the 
right to request a due process hearing 
under § 300.507. If the parents requested 
a hearing, the protections of this part 
would apply. If they did not request a 
hearing and the child subsequently 
engaged in behavior that violated any 
rule or code of conduct of the public 
agency, including behavior described in 
§§ 300.520 or 300.521, and there was no 
intervening event or action that would 
independently constitute a basis of 
knowledge under paragraph (b), the 
public agency would not be deemed to 
have knowledge (of a disability). In such 
a case, consistent with paragraph (c), the 
parents could request an expedited 
evaluation, but the public agency could 
subject the child to the same . 
disciplinary measures applied to 
children without disabilities engaging in 
comparable behavior. An addition 
would be made to this section. In order 
to clarify that if an agency responsibly 
addresses the behavior or performance 
of a child or an expression of concern 
about that behavior or performance the 
agency’s knowledge of that behavior, 
performance or expression of concern, 
does not preclude the agency from 
subjecting the child to the same 
disciplinary measures applied to 
children without disabilities who 
engage in comparable behaviors. 

In order to provide clarity to the 
content of paragraph (b)(4), a change has 
been made to that provision. Public 
agencies should not be held to have a 
basis for knowledge that a child was a 
child with a disability merely because 
the child’s teacher had expressed 
concern about the child’s behavior or 
performance that was unrelated to 
whether the child had a disability. This 
provision would therefore be modified 
to refer to expressions of concern to 
other agency personnel who have 
responsibilities for child find or special 
education referrals in the agency. 

The changes described in this 
discussion in regard to paragraph (b)(2) 
and (b)(4) would clarify that a public 

agency will not be considered to have a 
basis of knowledge under paragraph (b) 
of this section merely because a child 
receives services under some other 
program designed to provide 
compensatory or remedial services or 
because a child is limited-English 
proficient. If the child is eligible under 
section 504 and not the IDEA, discipline 
would have to be consistent with the 
requirements of section 504. 

Changes: A technical change has been 
made to paragraph (a) to refer to 
paragraph (b) of this section rather than 
“this paragraph.’’ The parenthetical 
language in paragraph (b)(1) has been 
replaced with the following statement; 
“(or orally if the parent does not know 
how to write or has a disability that 
prevents a written statement).’’ 
Language is added to paragraph (b)(2) to 
clarify that the behavior or performance 
is in relation to the categories of 
disability identified in § 300.7; and 
paragraph (b)(4) has been revised to 
refer to other personnel who have* 
responsibilities for child find or special 
education referrals in the agency. 
Paragraph (c) has been redesignated as 
paragraph (d) and a new paragraph (c) 
has been added to provide that if an 
agency acts on one of the bases 
identified in paragraph (b), determines 
that the child is not eligible, and 
provides proper notice to the parents, 
and there are no additional bases of 
knowledge under paragraph (h) that 
were not considered, the agency would 
not be held to have a basis of knowledge 
under § 300.527(b). 

Comment: Some commenters thought 
that paragraph (c) of this section in the 
NPRM implied that a regular education 
child is entitled to some placement 
while eligibility is being determined, 
and thought that whether these students 
receive services while eligibility is being 
determined should be left to the States. 
Others asked that the regulations specify 
that the phrase “educational placement” 
in proposed paragraph (c)(2)(ii) includes 
a suspension or expulsion without 
services, while others thought that any 
disciplinary action should be put on 
hold until the evaluation was 
completed. Others asked that parents be 
involved in decisions about the child’s 
educational placement under this 
provision. 

Some commenters thought that more 
guidance should be provided about an 
appropriate timeline for an expedited 
evaluation. Others asked that an 
expedited evaluation when an agency 
had conducted an evaluation within the 
past year could be reviewing those 
results and determining whether other 
assessments would need to be 
conducted. Other commenters wanted 

the regulations to make clear that a 
pment would have the right to an 
independent educational evaluation if 
the parent disagrees with the evaluation 
results and to the standard appeal rights 
and that a court could enjoin improper 
exclusion during the pendency of the 
evaluation and appeal process. 

Discussion: Redesignated paragraph 
(d) of this section does not require the 
provision of services to a child while an 
expedited evaluation is being 
conducted, if the public agency did not 
have a basis for knowledge that the 
child was a child with a disability. An 
educational placement under paragraph 
(d)(2)(ii) in those situations can include 
a suspension or expulsion without 
services, if those measures are 
comparable to measures applied to 
children without disabilities who 
engage in comparable behavior. Of 
course. States and school districts are 
free to choose to provide services to 
children under this paragraph. 

There is no requirement that a 
disciplinary action be put on hold 
pending the outcome of an expedited 
evaluation, or that the child’s parents be 
involved in placement decisions under 
paragraph (d)(2)(ii). 

No specific timeline for an expedited 
evaluation is included in the 
regulations, as what may be required to 
conclude an evaluation will vary widely 
depending on the nature and extent of 
a child’s suspected disability and the 
amount of additional information that 
would be necessary to make an 
eligibility determination. However, the 
statute and regulation specify that the 
evaluation in these instances be 
“expedited”, which means that an 
evaluation should be conducted in a 
shorter period of time than a normal 
evaluation. As § 300.533 makes clear, in 
some cases, an evaluation may be 
conducted based on a review of existing 
data. 

With regard to an expedited 
evaluation, a parent’s right to an 
independent educational evaluation if 
they disagree with the results of that 
evaluation and to normal appeal rights 
of that expedited evaluation are not 
affected by this section. Courts have the 
ability to enjoin improper exclusion of 
children from educational services in 
appropriate circumstances. 

Changes: Language has been added to 
paragraph (d)(2)(ii) to make clear that an 
educational placement under that 
provision may include suspension or 
expulsion without educational services. 

Expedited due Process Hearings 
(§300.528) 

Comment: Some commenters 
supported the time frames proposed for 
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expedited due process hearings in light 
of the need to get prompt resolution of 
the various issues that are subject to 
these hearings. A number of 
commenters expressed concern about 
being able to meet the timelines 
proposed in paragraph (a) and suggested 
that the expedited hearing timeline be 
set at some longer time such as 10 
school days, 15 calendar days, 20 
business days, or 20 school days, so that 
an orderly hearing could be conducted, 
the parties’ rights protected, and a well- 
reasoned and legally sufficient decision 
could be rendered. 

Some commenters thought that this 
section should refer to “expedited 
hearings” rather than “expedited due 
process hearings.” Others noted the 
obligation of a hearing officer to 
schedule the hearing quickly so that a 
decision could be reached within the 
time frame. Some commenters asked 
that a provision be added to specify that 
if a decision was not rendered within 
the time frame, the child would remain 
in the alternative placement until the 
decision was issued, while others asked 
that the child be returned to the regular 
placement if the decision were not 
issued within that time frame. 

Some commenters were concerned 
that the provision proposed in 
paragraph (b) not be read to reduce 
rights available to children and parents 
under the law, and asked that a 
statement be added to the regulation to 
specify that in no instance should the 
protections afforded the student emd 
parent under the Act be reduced. 

Some commenters asked that 
paragraph (c) provide an expedited 
appeal process as well in light of the • 
statutory emphasis on quick resolution 
of disputes about disciplinary actions. 
Some commenters asked that the 
regulations make clear that appeals of 
disputes under §§ 300.520-300.528 are 
to a State level review officer, if a State 
has a two-tier due process system, and 
not to another due process hearing 
officer. 

Discussion: Because of concerns that 
in some States it will not be possible to 
conduct an orderly hearing and develop 
a well-reasoned, legally sufficient 
decision within a 10 business day 
timeline, the specific time limit would 
be removed and replaced with a 
requirement that States establish a 
timeline for expedited due process 
hearings that meet certain standards—it 
must result in written decisions being 
mailed to the p>arties in less than 45 
days, with no extensions of time that 
result in a decision more that 45 days 
from the date of the request for a 
hearing, and it must be the same period 
of time, whether the hearing is 

requested by a public agency or parent. 
This will allow States to develop a rule 
that is fairly applied to both parents and 
school districts and is best suited to 
their particular needs and 
circumstances. 

The regulations refer to expedited due 
process hearings rather than expedited 
hearings to make clear that the 
procedural protections in §§ 300.508 
and 300.509 are to be met. With regard 
to the hearings provided for in section 
615(k)(2) of the Act (§300.521 of the 
regulations), the Committee reports 
accompanying Pub. L. 105-17 refer to 
the hearings as “expedited due process 
hearings.” (S. Rep. No. 105-17, p. 31, 
H.R. Rep. No. 105-95 p. Ill (1997)) In 
addition, the evidentiary standard 
specified in the statute for hearings 
under §§ 300.521 and 300.526(c) 
requires consideration of evidence 
presented by both sides to a dispute, 
which rules out hearings which do not 
permit each side an equal opportunity 
to present evidence. Permitting a 
different standard to apply to expedited 
hearings on parent appeals under 
§ 300.526(a) would be unfair to public 
agencies. If a decision is not reached 
within the time frame specified, the 
child’s placement would be determined 
based on the other rules provided in 
these regulations. For example, if a 
school district had requested a hearing 
for the purpose of demonstrating that a 
child was substantially likely to injure 
themselves or others if the child 
remained in the current placement, the 
child could be removed from his or her 
current placement for not more than 10 
school days pending the decision of the 
hearing officer, unless the child’s 
parents and the public agency agreed 
otherwise. (§300.519). 

If the child were in a 45-day interim 
alternative educational setting and the 
parents appealed that determination, the 
child would remain in that setting until 
the expiration of the 45 days or the 
hearing officer’s decision, whichever 
occurs first. (§ 300.526(a)). If the child’s 
parents oppose a proposed change of 
placement at the end of a 45-day interim 
alternative educational setting, under 
§ 300.526(b), the child returns to the 
child’s prior placement at the end of the 
interim placement, unless through 
another hearing and decision by the ^ 
hearing officer under § 300.526(c), the 
interim alternative educational setting is 
extended for an additional period of 
time, not to exceed 45 days for each 
expedited hearing requested under 
§ 300.526(c). 

Paragraph (b) of this section is 
designed to make clear that while a 
State must insure that expedited due 
process hearings must meet the 

requirements of paragraph (a) of this 
section, the State may alter other State- 
imposed procedural rules from those it 
uses for hearings under § 300.507. This 
rule will ensure that the basic 
protections regarding hearings under the 
Act are met, while enabling States to 
adjust other procedural rules they may 
have superimposed on due process 
hearings in light of the expedited nature 
of these hearings. 

No specific expedited appeal process 
is specified in the Act, and none is 
added by these regulations. However, 
States should be able to choose to adopt 
an expedited appeal procedure if they 
wish, including, in States that have a 
two-tier normal due process procedure, 
establishing a one-tier expedited hearing 
procedure (i.e., expedited hearings 
conducted by the SEA) so that parties 
resort directly to a State or Federal 
court, rather than appeal through a 
State-level appeal procedure. Therefore, 
a change should be made to the 
regulation to clarify that an appeal of an 
expedited due process hearing must be 
consistent with § 300.510. 

Changes: A technical change has been 
made to paragraph (a)(2) to refer to 
§ 300.509 rather than § 300.508. 
Paragraph (a)(1) has been deleted and a 
new paragraph (b) has been added to 
provide that each State establish a 
timeline for expedited due process 
hearings that results in a written 
decision being mailed to the parties 
within 45 days, with no extensions 
permitted that result in decisions being 
issued more than 45 days after the 
hearing request; and to require that 
decisions be issued in the same period 
of time, whether the hearing is 
requested by a parent or an agency. 
Paragraphs (a)(2) and (a)(3) have been 
redesignated as paragraphs (a)(1) and 
(a)(2) and paragraphs (b) and (c) have 
been redesignated as paragraphs (c) and 
(d). Redesignated paragraph (d) has been 
revised to specify that expedited due 
process hearings are appealable 
consistent with the § 300.510. A 
modification has been made to 
§ 300.526(a) regarding these appeals. 

Referral to and Action bylaw 
Enforcement and Judicial Authorities 
(§300.529) 

Comment: Several commenters asked 
that paragraph (a) be modified to clarify 
that reporting crimes to law 
enforcement authorities not circumvent 
the school’s responsibilities under IDEA 
to appropriately evaluate and address 
children’s behavior problems that are 
related to their disabilities in a timely 
manner. Other commenters requested 
that procedural safeguards similar to 
those in §§ 300.520-300.528 be 
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incorporated into this section that 
would apply whenever an agency makes 
a report of a crime by a child widi a 
disability, including conducting a 
manifestation determination on the 
relationship of the behavior to the 
disability, applying the 10- and 45-day 
timelines to any criminal or juvenile 
filing, notice to parents, and the right of 
parents to appe^ decisions and request 
due process. Some commenters stated 
that any referral to juvenile or law 
enforcement authorities should trigger 
notice to parents of the referral. 

Several commenters requested that 
the regulations specify that the Act also 
permits school officials to press charges 
against a child with a disability when 
they have reported a crime hy that 
student. 

One commenter asked that paragraph 
(a) be modified to require that a police 
report include a statement indicating 
that the student is in a special education 
program and identify a contact person 
who can provide additional information 
to appropriate authorities on request. 

Discussion: Paragraph (a) of § 300.529 
does not authorize school districts to 
circxunvent any of their responsibilities 
under the Act. It merely clarifies that 
school districts do have the authority to 
report crimes by children with 
disabilities to appropriate authorities 
and that those State law enforcement 
and judicial authorities have the ability 
to exercise their responsibilities 
regarding the application of Federal and 
State law to crimes committed by 
children with disabilities. The 
procedural protections that apply to 
reports of a crime are established by 
criminal law, not the IDEA. Of course, 
it would be a violation of Section 504 
of the Rehabilitation Act of 1973 if a 
school were discriminating against 
children with disabilities in how they 
were acting under this authority (e.g., if 
they were only reporting crimes 
committed by children with disabilities 
and not committed by nondisabled 
students). 

The Act does not address whether 
school officials may press charges 
against a phild with a disability when 
they have reported a crime by that 
student. Again, school districts should 
take care not to exercise their 
responsibilities in a discriminatory 
manner. 

With regard to indicating that a 
student is a special education student 
and identifying a contact person who 
can provide appropriate information to 
authorities to whom a crime is reported, 
as explained more fully in the 
discussion on § 300.529(b), under the 
confidentiality requirements of these 
regulations (see, e.g., § 300.571) and 

those of the Family Educational Rights 
and Privacy Act (FERPA) (20 U.S.C. 
1232g), personally identifiable 
information (such as a student’s status 
as a special education student) can only 
be released with parental consent except 
in certain very limited circumstances. 

Changes: None. 
Comment: A number of commenters 

asked that paragraph (b) of this section 
include a reference to the requirements 
of FERPA and note that public agencies 
must insure the confidentiality of 
records such as the special education 
and disciplinary records referred to in 
this section. Some asked that a 
provision be added making clear that a 
release to law enforcement authorities 
could only be made pursuant to the 
requirements of FERPA. Others asked 
whether this provision constituted an 
exception to disclosure of education 
records under FERPA, and if so, that the 
regulations make this clear. Some 
commenters noted that disclosure of 
education records would be a significant 
burden on schools and that it 
contradicts existing confidentiality and 
disclosure requirements. Some 
commenters were concerned that other 
agencies would not maintain these 
records in a way that would protect the 
often very sensitive information that 
they contain. 

Discussion: Under sections 612(a)(8) 
and 617(c) of the Act, the Secretary is 
directed to take appropriate action, in 
accordance with FERPA to assure the 
confidentiality of personally identifiable 
information contained in records 
collected or maintained by the Secretary 
and by SEAs and LEAs (see §§ 300.127, 
and 300.560-300.577). The provisions 
of section 615(k)(9)(B) of the Act as 
reflected in paragraph (b) of this section 
must be interpreted in a manner that is 
consistent with the requirements of 
FERPA, and not as an exception to the 
requirements of that law. In other 
words, the transmission of special 
education and disciplinary records 
under paragraph (b) of this section is 
permissible only to the extent that such 
transmission is permitted imder FERPA. 

If section 615(k)(9)(B) of the Act were 
construed to require, or even permit, 
disclosures proWbited by FERPA, it 
arguably would violate the equal 
protection rights of children with 
disabilities to be protected against 
certain involuntary disclosures to 
authorities of their confidential 
educational records to the same extent 
as their nondisabled peers. To avoid this 
unconstitutional result, this statutory 
provision must be read consistent witli 
the disclosures permitted under FERPA 
for the education records of all children. 

FERPA would permit disclosure of 
the special education and disciplinary 
records mentioned in § 300.529(b) only 
with the prior written consent of the 
parent or a student aged 18 or older, or 
where one of the exceptions to FERPA’s 
consent requirements apply. (See also, 
§ 300.571). For example, disclosure of 
special education and disciplinary 
records would be permitted when the 
disclosure is made in compliance with 
a lawfully issued subpoena or court 
order if the school m^es a reasonable 
attempt to notify the parent of the 
student of the order or subpoena in 
advance of compliance. (34 CFR 
99.31(a)(9)). This prior notice 
requirement allows the parent to seek 
protective action firom the coml, such as 
limiting the scope of the subpoena or 
quashing it. Prior notice is not required 
when the disclosure is in compliance 
with certain Federal grand jury or other 
law enforcement subpoenas. In these 
cases, the waiver of the advance 
notification requirement applies only 
when the law enforcement subpoena or 
court order contains language that 
specifies that the existence or the 
contents of, or the information 
furnished in response to, such subpoena 
or court order should not be disclosed. 
(34 CFR 99.31(a)(9)(ii)). Additionally, 
under FERPA, if the disclosme is in 
connection with an emergency and 
knowledge of the information is 
necessary to protect the health or safety 
of the student or other individuals (34 
CFR 99.31(a)(10) and 99.36), disclosvure 
may be made without parental consent. 
In addition, schools may disclose 
education records without consent if a 
disclosure is made pursuant to a State 
statute concerning die juvenile justice 
system and the system’s ability to 
effectively serve, prior to adjudication, 
the student whose records are released. 
The State statute must create an 
information sharing system, consisting 
only of State and local officials, that 
protects against the redisclosure of a 
juvenile’s education records. (34 CFR 
99.31(a)(5) and 99.38). For additional 
information on the juvenile justice 
system provision and other provisions 
under FERPA, refer to the U.S. 
Department of Education/U.S. 
Department of Justice publication 
entitled Sharing Information: A Guide 
to the Family Educational Rights and 
Privacy Act and Participation in 
Juvenile Justice Programs. The 
publication can be downloaded from the 
Family Policy Compliance Office’s web 
site: www.ed.gov.office/OM/fpco 

In some instances, however, the Part 
300 regulations are more restrictive than 
FERPA. For example, the Part 300 
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regulations in the past prohibited 
disclosures without parent consent to 
outside entities that FERPA would 
permit. (See proposed § 300.571(a) 
limiting disclosures without consent to 
officials of participating agencies 
collecting or using the information 
under IDEA and requiring consent 
before information is used for any 
purpose other them meeting IDEA 
requirements.) Section 615(k)(9)(B) of 
the Act now eliminates, with regard to 
children with disabilities who are 
accused by schools of crimes, IDEA 
restrictions on the sharing of 
information that is permissible under 
FERPA. 

Except in certain limited situations, 
information firom special education and 
disciplinary records may be disclosed 
only on the condition that the party to 
whom the information is disclosed will 
not disclose the information to any 
other party without the prior consent of 
the parent. (34 CFR 99.33). This 
procedure should be sufficient to ensure 
that those other parties mainteiin the 
records in a manner that will protect the 
confidentiality of that information. 

Changes: Paragraph (b) of this section 
has been amended to make clear that 
copies of a child’s special education and 
disciplinary records may be transmitted 
only to the extent that such 
transmission is permitted under FERPA. 
Section 300.571 has been amended to 
note the exception of this section. 

Comment: Some commenters asked 
that the regulations provide further 
clarification about the disclosure of 
information described in paragraph (b) 
by, for example, clarifying whether a 
request firom a law enforcement official 
is needed before a transfer, whether the 
LEA would be permitted to determine 
the most appropriate official to receive 
the records, and if all or part of the 
record is transmitted. Others asked that 
the regulations specify that the records 
be transferred within a short period of 
time so that they would be available for 
consideration in decisions about the 
student’s case or that some limitations 
be imposed on what is transferred, such 
as records covering the past year, or 
“relevant” records. 

Some commenters asked that the 
regulations impose some limitations on 
this responsibility by defining 
“appropriate authorities,” “special 
education record,” and “disciplinary 
record.” Others asked that the 
regulations require SEAs to develop 
procedmes regarding the disclosure of 
education records to the appropriate 
authorities when LEAs report a 
student’s criminal activity because 
States’ juvenile law and criminal law 
enforcement systems are different. 

A few commenters asked that the 
agency reporting a crime be responsible 
for ensuring that the child continues to 
receive FAPE in accordance with the 
child’s lEP with consultation with law 
enforcement, judicial authorities, or any 
other agency responsible for the 
education of incarcerated youth. 

Discussion: As explained in the prior 
discussion, FERPA limits the extent to 
which disclosure of special education 
and disciplinary records would be 
permitted. The circumstances that 
determine whether records may be 
transmitted generally will determine 
whether a specific request from a law 
enforcement official would need to be 
made, to whom the records would be 
transmitted and the extent of the 
information provided. In light of the 
fact-specific natme of the analysis 
required, no specific definitions of 
terms used in paragraph (b) eure 
provided. The requirements of FERPA 
and its implementing regulations at 34 
CFR Part 99 provide more specific 
guidance. The agency that is responsible 
to ensure that a child receives FAPE 
when the child has been accused of a 
crime and is in the custody of law 
enforcement and judicial authorities 
will be determined by State law. 

Changes: None. 

Procedures for Evaluation and 
Determination of Eligibility 

Initial Evaluation (§300.531) 

Comment: A few commenters 
requested that this section be revised to 
clarify that parents may request an 
initial evaluation, and some requested 
that public agencies be required to 
conduct an initial evaluation upon 
parent request. A few commenters 
requested that the regulation be revised 
to require that, upon parent request, an 
initial evaluation include new testing in 
all areas of suspected disability, even if 
a determination is made, imder 
§ 300.533(a), that no additional data are 
needed. A few commenters requested 
that the regulation be revised to specify 
the types of indicators, such as a 
psychiatric hospitalization, that trigger 
the requirement that a child be 
evaluated for possible disability. 

Other commenters requested that the 
regulation be revised to clarify that 
initial evaluations are distinct firom 
reevaluations, and to require that initial 
evaluations be “comprehensive,” and 
include a complete full and individual 
evaluation of the child in all areas of 
suspected disability. A few commenters 
requested that § 300.531 be linked with 
§ 300.532(g), to make clear that a “full 
and individual initial evaluation” under 
§ 300.531 means a comprehensive 

evaluation in all areas of suspected 
disability. 

Discussion: The child find provisions 
of § 300.125 require that a public agency 
ensirre that any child that it suspects 
has a disability is evaluated. Under both 
prior law and these regulations, if a 
parent requests an initial evaluation, the 
public agency must either: (1) provide 
the parents with written notice of the 
agency’s proposal to conduct an initial 
evaluation if the agency suspects that 
the child has a disability and needs 
special education and related services; 
or (2) provide the parents with written 
notice of the agency’s refusal to conduct 
an initial evaluation if it does not 
suspect that the child has a disability. 
The parent may challenge such a 
proposal or refusal by requesting a due 
process hearing. 

If a group decision is made under 
§ 300.533(a) that no additional data are 
needed as part of an initial evaluation, 
the public agency is not required to 
conduct additional assessment as part of 
the initial evaluation; however, the 
parents may challenge that decision by 
initiating a due process hearing. 

The child find provisions in section 
612(a)(3) and in these regulations at 
§ 300.125 require that all eligible 
children be identified, located and 
evaluated, and it is not necessary to 
establish additional requirements 
regarding specific circumstances that 
trigger an agency’s responsibility to 
evaluate a child. 

Any initial evaluation or reevaluation 
of a child with a disability must meet 
the requirements of § 300.532; therefore, 
a child with a disability must, as part of 
any initial evaluation or reevaluation, be 
assessed in all areas of suspected 
disability (§ 300.532(g)). However, as 
provided in § 300.533(a) and explained 
above, the public agency may not need 
to conduct assessment procedures to 
obtain additional data in one or more 
areas of suspected disability depending 
on what data are already available 
regarding the child. 

Changes: None. 
Comment: A few commenters 

requested that the regulations be revised 
to provide guidelines for State timelines 
for completing initial evaluations. 

Discussion: This issue is addressed in 
the discussion regarding § 300.342. 

Changes: None. 

Evaluation Procedures (§ 300.533) 

Comment: Some commenters 
requested that the regulation be revised 
to require that all tests and other 
evaluation materials and procedures 
that are used to assess a child, including 
non standardized tests, be validated for 
the specific purpose for which they are 
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used and administered by trained and 
knowledgeable personnel in accordance 
with any instructions provided by the 
producer of the tests. 

Other commenters asked that the 
regulation be revised to require that 
tests and other evaluation procedures be 
selected and administered so as not to 
be discriminatory on a disability basis, 
and to prohibit use of tests if there is 
controversy in the literature about a 
test’s validity for use with children with 
a particular disability unless a local 
v^idation study has been conducted for 
the particular disability that the child is 
suspected to have. A few commenters 
requested that the regulation specify 
that evaluations that are conducted 
verbally should use the language 
normally used by the child and not the 
language used by the parents, if there is 
a difference between hie two. 

A few commenters requested that tlie 
regulation be revised to require that 
public agencies collect information 
regarding a child’s learning style(s) and 
needed methodologies as part of an 
evaluation, because such information is 
critical in formulating appropriate 
instructional methods to promote the 
child’s learning. A few commenters 
requested that the regulation be revised 
to require that three individuals from 
different disciplines evaluate each 
child. A few commenters requested that 
the regulation be revised to clarify that 
tests and other materials used in 
evaluating each child must include a 
full range of diagnostic techniques, 
including observations and interview. A 
few commenters requested that 
§ 300.532(g) be revised to require a 
comprehensive evaluation for all 
students, regardless of their area of 
suspected disability, and a functional 
behavioral assessment for each child 
who exhibits behavior that impedes 
learning. 

A few commenters requested that the 
regulation be revised to require that 
initial evaluations and reevaluations 
address all of the special factors that lEP 
teams must consider under 
§ 300.346(a)(2). A few commenters 
asked that the regulation be revised to 
require that evaluations provide 
information to enable public agencies to 
comply with the requirements of 
§ 300.534(b)(1), which requires that a 
child not be determined to be a child 
with a disability if the determinant 
factor is a lack of instruction in reading 
or math. 

A few commenters requested that 
paragraphs (d), (e), and (f), and Notes 1, 
2, and 3, be deleted because they exceed 
the requirements in the statute. 

A few commenters were concerned 
that Note 2 does not address the broad 

array of unique circumstances in which 
it may be necessary, for commimication 
or other disability-specific reasons, to 
seek out an appropriate evaluator wbo 
is not on the staff of the public agency. 

A few commenters raised concerns 
about valid assessment of Native 
American children who are either 
Navajo-dominant speakers or bilingual. 
They expressed particular concern 
regarding the limitations of 
standardized written instruments in 
assessing children who speak Navajo, 
which is a predominantly oral language, 
and asked for guidance as to how 
Bureau of Indian Affairs schools will 
meet the requirements in § 300.532 
regarding standardized assessment 
tools. 

A few commenters were concerned 
that the reference in Note 3 to 
administration of assessment 
components by persons whose 
qualifications do not meet standard 
conditions would appear to “give 
permission’’ for the use of unqualified 
assessment personnel, and requested 
that this reference be deleted from the 
note. Other commenters asked that Note 
3 be deleted because it inappropriately 
implies that IDEA permits public 
agencies to conduct assessments under 
“substEmdard” conditions. 

Several commenters requested that 
the substance of all of the notes in the 
NPRM be incorporated into the text of 
the regulations, or that the notes be 
deleted in their entirety. 

Discussion: The provisions of 
§ 300.532(c) regarding requirements for 
standardized tests are consistent with 
section 614(b)(3)(B), which limits 
applicability of those requirements to 
standardized tests. The selection of 
appropriate assessment instruments and 
methodologies is appropriately left to 
State and local discretion. 

A public agency must ensure that: (1) 
the lEP team for each child with a 
disability has all of the evaluation 
information it needs to make required 
decisions regarding the educational 
program of the child, including the 
consideration of special factors required 
by § 300.346(a)(2): and (2) the team 
determining a child’s eligibility has all 
of the information it needs to ensure 
that the child is not determined to be a 
child with a disability if the 
determinant factor is a lack of 
instruction in reading or math, as 
required by § 300.534(b)(1). It is not, 
therefore, necessary to establish an 
additional requirement that evaluations 
address the requirements of 
§ 300.346(a)(2) or § 300.534(b)(1). 

Paragraphs (d), (e), and (f) were all 
among the provisions included in tne 
regulations as in effect on July 20,1983, 

and are unaffected by the IDEA 
Amendments of 1997. 

In evaluating each child with a 
disability, it is important for public 
agencies to ensure that the evaluation is 
sufficiently comprehensive to identify 
all of the child’s special education and 
related services needs, including any 
needs the child has that are commonly 
linked to a disability category other than 
the disability in which the child has 
been classified. Further, public agencies 
must ensure that the services provided 
to each child under this part are 
designed to meet all of the child’s 
identified special education and related 
services needs, and not those resulting 
only from the disability area in which 
the child has been initially classified. 

As proposed Note 1 indicated, imder 
Title VI of the Civil Rights Act of 1964: 
(1) in order to properly evaluate a child 
who may be limited English proficient, 
a public agency should assess the 
child’s proficiency in English as well as 
the child’s native language to 
distinguish language proficiency from 
disability needs; and (2) an accurate 
assessment of the child’s language 
proficiency should include objective 
assessment of reading, writing, 
speaking, and understanding. 

Both Title VI and Part B require that 
a public agency ensure that children 
with limited English proficiency are not 
evaluated on the basis of criteria that 
essentially measure English language 
skills. Sections 300.532 and 300.534(b) 
require that information about the 
child’s language proficiency must be 
considered in determining how to 
conduct the evaluation of the child to 
prevent misclassification. In keeping 
with the decision to eliminate all notes 
from the final regulations, however. 
Note 1 has been removed. The text of 
§ 300.532 has been revised to require 
that assessments of children with 
limited English proficiency must be 
selected and administered to ensure that 
they measure the extent to which a 
child has a disability and needs special 
education, and do not instead measure 
tbe child’s English lan^age skills. 

Proposed Note 2 explained that 
paragraphs (a)(l)(i) and (2)(ii) when read 
together require that even in situations 
where it is clearly not feasible to 
provide and administer tests in the 
child’s native language or mode of 
commimication for a child with limited 
English proficiency, the public agency 
must still obtain and consider accurate 
and reliable information that will enable 
the agency to make an informed 
decision as to whether the child has a 
disability and the effects of the 
disability on the child’s educational 
needs. In some situations, there may be 
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no one on the staff of a public agency 
who is able to administer a test or odier 
evaluation in a child’s native language, 
as required under paragraph (a)(2) of 
this section, but an appropriate 
individual is available in the 
siuTounding area. In that case a public 
agency could identify an individual in 
the siuTounding area who is able to 
administer a test or other evaluation in 
the child’s native language include 
contacting neighboring school districts, 
local universities, and professional 
organizations. This information will be 
useful to school districts in meeting the 
requirements of the regulations, but 
consistent with the general decision to 
remove all notes. Note 2 would be 
removed. 

An assessment conducted under non 
standard conditions is not in and of 
itself a “substandard” assessment. As 
proposed Note 3 clarified, if an 
assessment is not conducted vmder 
standard conditions, information about 
the extent to which the assessment 
varied from standard conditions, such 
as the qualifications of the person 
administering the test or the method of 
test administration, needs to be 
included in the evaluation report. A 
provision has been added to the 
regulation to make this point. 

This information is needed so that the 
team of qualified professionals can 
evaluate the effects of these variances on 
the validity and reliability of the 
information reported and to determine 
whether additional assessments are 
needed. Again, while the proposed note 
provided clarifying information on the 
regulatory requirements, in keeping 
with the general decision to eliminate 
notes. Note 3 would be removed. 

The provisions of the Act and 
§ 300.532, as revised to include a 
provision regarding the use of 
nonstandard assessments, are sufficient 
to ensure that the provisions of the 
regulation are appropriately 
implemented for Navajo children, and 
no further changes are needed. 

Changes: Section 300.532 has been 
revised to require that assessments of 
children with limited English 
proficiency must be selected and 
administered to ensure that they 
measme the extent to which a child has 
a disability and needs special education, 
and do not, instead, measure the child’s 
English language skills. 

A provision has been added to 
§ 300.532 to require that if em 
assessment is not conducted imder 
standard conditions, information about 
the extent to which the assessment 
varied from standard conditions, such 
as the qualifications of the person 
administering the test or the method of 

test administration, must be included in 
the evaluation report. Notes 1,2, and 3 
have been removed. 

A provision has been added to 
§ 300.532 to require that the assessment 
be sufficiently comprehensive to 
identify all of a child’s special 
education and related services needs. A 
change also has been made to § 300.300 
clarifying that services provided to each 
child must be designed to meet all the 
child’s identified special education and 
related services needs. 

Paragraph (b) has been revised 
consistent with section 614(b)(2) of the 
Act, to clarify that information about 
enabling the child to be involved in and 
progress in the general curriculum or for 
a preschool child to participate in 
appropriate activities may assist in 
determining both whether the child has 
a disability and the content of the 
child’s lEP. 

Determination of Needed Evaluation 
Data (§300.533) 

Comment: A few commenters 
requested that the regulation or a note 
clarify that it is expected that typically 
some new tests or assessments will be 
required as part of reevaluations. A 
number of commenters were concerned 
that, absent more specific requirements 
mandating the use of additional 
assessments, public agencies would rely 
on outdated assessment information 
regarding the needs of children with • 
disabilities, especially since the needs 
of children with disabilities may change 
significantly over time, and some 
requested that the regulations be revised 
to define a maximum “age” for data that 
a public agency may rely upon as part 
of an evaluation. A few other 
commenters were concerned that the 
required lEP team participants often 
would not have the appropriate 
qualifications and expertise to judge the 
validity of existing data and to 
determine what if any additional data 
are needed. 

A few others requested that the 
regulation be revised to require that a 
public agency collect additional data to 
determine whether a child continues to 
be a child with a disability, unless the 
agency obtains signed, informed parent 
consent to not collect such additional 
data, and that States be required to 
repOTt on the number of such parent 
“waivers.” Other commenters requested 
that the regulation or note clarify that 
the provisions of § 300.533(c) apply 
only to the portion of a reevaluation that 
addresses whether a child continues to 
be a child with a disability, and not the 
portion that addresses the child’s needs 
for special education and related 
services. 

A few commenters requested that 
parents be required to justify any 
request for additional assessment data. 
A few other commenters requested that 
public agencies be required to inform 
parents of their right to request 
additional assessments to determine 
whether their child has a disability. 

A few commenters thought that is was 
important to clarify that a public agency 
may use data from prior assessments 
conducted by individuals or agencies 
other than the public agency in 
determining what additional data were 
needed. 

Some commenters requested that the 
note be deleted. 

Discussion: Whether additional data 
are needed as part of an initial 
evaluation or reevaluation must be 
determined on a case-by-case basis, 
depending upon the needs of the child 
and the information available regarding 
the child, by a group that includes the 
individuals described in § 300.344 and 
other qualified professionals, as 
appropriate. 

It is intended that the group review all 
relevcmt existing evaluation data on a 
child, including that provided by the 
parents and, where appropriate, data 
from evaluations conducted by other 
agencies. A public agency must ensure 
that the group fulfilling these functions 
include individuals beyond those 
described in § 300.344 if necessary to 
ensure that appropriate, informed 
decisions are made (see § 300.533). 

Requiring public agencies to obtain 
informed written consent permitting 
them not to collect, as part of a 
reevaluation, additional data to 
determine whether a child continues to 
be a child with a disability, would 
exceed the requirements of the statute, 
as would requiring States to report on 
the number of children for whom a 
reevaluation does not include collecting 
additional data to determine whether 
they continue to be children with 
disabilities. 

The provisions of § 300.533(c) apply 
only to the collection of additional data 
needed to determine whether a child 
continues to be a child with a disability. 

It would not be consistent with the 
statute and these regulations to require 
that parents “justify” any request for 
additional assessment data. Parents 
must be included in the group that 
reviews existing data and determines 
what additional data are needed, and, as 
part of that group, they have the right 
to identify additional assessment data 
that they believe are needed and to 
participate in the decision regarding the 
need for those data. Both the statute and 
these regulations require that the 
determination regarding the need for 
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additional data be based, in part, on 
input from the parents. Under both the 
statute and these regulations, parents 
also have the right to request an 
assessment, as part of a reevaluation, to 
determine whether their child continues 
to have a disability imder IDEA. 
However, this right is limited to 
determinations of eligibility for services 
under Part B. If the group reviewing the 
existing data does not believe additional 
data are needed to determine a child’s 
continued eligibility under IDEA, but 
the parents want additional testing for 
reasons other than continued eligibility 
under IDEA, such as admission to 
college, the denial of the parent’s 
request would be subject to due process. 

An additional requirement that 
parents be informed of their right to 
request additional assessment data is 
not needed, as it is already addressed by 
peu-agraph (c){l)(iii). 

The proposed note clarified that the 
requirement in § 300.533(a) and 
§ 300.534(a)(1) that review of evaluation 
data and eligibility decisions be made 
by groups that include “qualified 
professionals,” is intended to ensure 
that the group making these 
determinations include individuals with 
the knowledge and skills necessary to 
interpret the evaluation data and make 
an informed determination as to 
whether the child is a child with a 
disability imder § 300.7, and to 
determine whether the child needs 
special education and related services. 

The composition of the group will 
vary depending upon the nature of the 
child’s suspected disability and other 
relevant factors. For example, if a 
student is suspected of having a 
learning disability, a professional whose 
sole expertise is visud impairments 
would be an inappropriate choice. If a 
student is limited English proficient, it 
will be important to include a person in 
the group of qualified professionals who 
is knowledgeable about the 
identification, assessment, and 
education of limited English proficient 
students. While the proposed note 
provided clarifying information on the 
regulatory requirements, in keeping 
with the general decision to eliminate 
notes, the note would be removed. 

Changes: The note has been removed. 
Paragraph (d) has been revised to clarify 
that the parent’s right to request an 
evaluation regarding continued 
eligibility concerns services under Part 
B. 

Comment: Some commenters 
requested that the regulation be revised 
to provide further guidance as to 
whether public agencies are required to 
convene a meeting to review existing 
evaluation data on a child and to 

determine what, if any, additional data 
are needed as part of the evaluation. A 
few commenters stated their opinion 
that the Congress did not intend to 
establish a new requirement for an 
additional meeting that public agencies 
must convene. Others asked for clarity 
as to whether a public agency could 
meet the requirements of § 300.533(a) by 
reviewing existing data and determining 
what additional data are needed as part 
of the child’s lEP meeting during the 
second year of the three year eviuation 
cycle. A few commenters asked that the 
regulation be revised to require that 
parents are entitled to participate in any 
meeting held to review existing data. 

A few other commenters requested 
that the regulation be revised to provide 
that only those members of the lEP teeun 
needed to review current goals and 
objectives must participate in the review 
of existing data, and that not all 
members involved in the initial 
placement need be involved imless 
there is to be a change in the placement 
or identification of the child. 

Discussion: Section 300.533(a) 
requires that a group that includes the 
individuals described in § 300.344 
(regarding the lEP team) and other 
qu^ified professionals, as appropriate, 
review the existing evaluation data and 
determine what additional data are 
needed. Although a public agency must 
ensure that the review of existing data 
and the determination of any needed 
additional data must be made by a 
group, including the parents, neither the 
statute nor these regulations require that 
the public agency conduct a meeting for 
this purpose. A State may, however, 
require such meetings. 

Section 300.501 (ay(2)(i) requires that 
parents have an opporhmity to 
participate in meetings with respect to 
the eviuation of their child with a 
disability. Therefore, if a public agency 
conducts a meeting, as defined in 
§ 300.501(b)(2), to meet its 
responsibilities imder § 300.533, the 
parents must have an opportunity to 
participate in the meeting. 

Neither the statute nor these 
regulations requires that all individuals 
who were involved in the initial 
placement of a child with a disability be 
part of the group that, as part of a 
reevaluation of the child reviews 
existing data and determines what 
additional data are needed. Both the 
statute and the regulations require, 
however, that a group that includes all 
of the individuals described in 
§ 300.344 for an lEP meeting, and other 
qualified professionals, as appropriate, 
^Ifill those functions. 

Changes: Paragraph (a) has been 
revised to refer to the group that 

includes the individuals described in 
§ 300.344 and other qualified 
individuals. A new paragraph (b) has 
been added to make clear that a meeting 
is not required to review existing 
evaluation data. 

Determination of Eligibility (§300.534) 

Comment: A few commenters 
requested that the regulation provide 
further guidance regarding the standards 
and process public agencies must use to 
ensure that lack of instruction in 
reading or math is not the determinant 
factor in determining that a child is a 
child with a disability. Other 
commenters requested that the 
regulation clarify that proposed 
§ 300.534(b) does not mean that a child 
who has a disability and requires 
special education and related services 
because of that disability can be found 
ineligible simply because the child also 
has been denied instruction in reading 
or math or because the child has limited 
English proficiency. 

Some commenters asked for 
clarification as to whether, if the group 
determines under § 300.533 that no 
further data are needed, a public agency 
may, without further evaluation, meet 
its obligation under proposed 
§ 300.534(c) to evaluate a child with a 
disability before determining that the 
child is no longer a child with a 
disability. 

A few commenters requested that the 
regulation be revised to clarify the 
meaning of “evaluation report.” A few 
commenters requested that the 
regulation be revised to require that a 
public agency provide information to 
parents regarding the results of an 
evaluation prior to conducting an lEP 
meeting, and other commenters 
requested that the regulations specify a 
timeline for how quickly the public 
agency must provide parents with a 
copy of the evaluation report. 

A few conunenters asked for 
clarification as to whether a public 
agency must conduct an evaluation of a 
child with a disability before the agency 
may graduate the child. (This issue is 
addressed in the discussion regarding 
§300.121.) 

Discussion: The specific standards 
and process that public agencies use to 
ensure that lack of instruction in 
reading or math is not the determinant 
factor in determining that a child is a 
child with a disability, and the content 
of an evaluation report, are 
appropriately left by the statute to State 
and local discretion. However, a public 
agency must ensure that a child who has 
a disability, as defined in § 300.7 (i.e., 
a child who has been evaluated in 
accordance with §§ 300.530-300.536 as 
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having one of the thirteen listed 
impairments, and who because of that 
impairment needs special education and 
related services) is not excluded from 
eligibility because that child also has 
limited English proficiency or has had 
a lack of instruction in reading or math. 
(See also § 300.532, which has been 
revised to require that assessments of 
children with limited English 
proficiency must be selected and 
administered to ensure that they 
measure the extent to which a child has 
a disability and needs special education, 
and do not instead measure the child’s 
English language skills.) 

The specific content of an evaluation 
report is appropriately left by the statute 
to State and local discretion. Both the 
statute and the regulations require that, 
upon completing the administration of 
tests and other evaluation materials, a 
public agency must provide a copy of 
the evaluation report and the 
documentation of determination of 
eligibility to the parent, but neither 
establishes a timeline for providing 
these documents to the parents; rather, 
this timeline is appropriately left to 
State and local discretion. It is, 
however, important to ensure that 
parents and other lEP team participants 
have all the information they need to 
participate meaningfully in lEP 
meetings. Indeed, § 300.562(a) requires 
that a public agency comply with a 
parent request to inspect and review 
existing educational records, including 
an evaluation report, without 
unnecessary delay and before any 
meeting regarding an lEP. 

A public agency must evaluate a child 
with a disability before determining that 
the child is no longer a child with a 
disability, but such a reevaluation is, 
like other reevaluations, subject to the 
requirements of § 300.533. Accordingly, 
if a group decici 3n is made imder 
§ 300.533(a) that no additional data are 
needed to determine whether the child 
continues to be a child with a disability, 
the public agency must provide peirents 
with the notice required by 
§ 300.533(d)(1), and must provide such 
additional assessment(s) upon parent 
request consistent with § 300.533(d)(2). 

Changes: Paragraph (b) is revised to 
clarify that children are not eligible if 
they need specialized instruction 
because of limited English proficiency 
or lack of instruction in reading or math, 
but do not need specialized instruction 
because of a disability, as defined in 
§ 300.7. See discussion of comments 
received under § 300.122 regarding a 
change to § 300.534(c). 

Procedures for Determining Eligibility 
and Placement (§300.535) 

Comment: Some commenters 
requested that parents be added to the 
variety of sources firom which the public 
agency will draw, imder § 300.535(a)(1), 
in interpreting evaluation data for the 
purpose of determining if a child is a 
child with a disability. 

Discussion: The proposed change is 
consistent with section 614(b)(4)(A), 
which requires that the parent be part of 
the team tiiat determines eligibility, and 
other provisions of the Act that stress 
the importance of information provided 
by the parents. 

Changes: Section 300.535(a)(1) is 
revised to add “parent input” to the 
variety of sources fi’om which the public 
agency will, under § 300.535(a)(1), draw 
in interpreting evaluation data for the 
purpose of determining if a child is a 
child with a disability. 

Comment: A few commenters were 
concerned that the note inappropriately 
implied that it is not necessary to use a 
team of professionals and more than one 
assessment procedure to plan and 
implement die evaluation for a child 
and to determine eligibility. A few other 
commenters stated that the note 
inappropriately states that all sources 
must be used for all children whose 
suspected disability is mental 
retardation. Other commenters 
requested that the note be revised to 
state that for some children information 
ft'om additional sources, such as an 
assessment of independent living skills, 
might be needed. 

Discussion: Section 300.532 requires 
that a variety of assessment tools be 
used, that no single procedure be used 
as the sole criterion for determining the 
eligibility or needs of a child with a 
disability, and that the child be assessed 
in all areas of suspected disability. 
Section 300.534 requires that a team of 
professionals and the parent determine 
a child’s eligibility. 

The proposed note did not in any way 
diminish diese requirements. It clarified 
that, consistent with the statute and 
these final regulations, the point of 
§ 300.535(a)(1) is to ensure that more 
than one source is used in interpreting 
evaluation data and in making these 
determinations, and that edthough that 
subsection includes a list of examples of 
sources that may be used by a public 
agency in determining whether a child 
is a cMld with a disability, as defined 
in § 300.7, the agency would not have to 
use all the sources in every instance. 
While the proposed note provided 
clarifying information on the regulatory 
requirements, in keeping with the 

general decision to eliminate notes, the . 
note would be removed. 

Changes: The note has been removed. 

Reevaluation (§300.536) 

Comment: Some commenters asked 
for clarification as to what constitutes a 
reevaluation. A few of these 
commenters asked whether a 
determination under § 300.533(a) that 
no additional data are needed as part of 
a reevaluation constitutes a reevaJuation 
and whether parent consent under 
§ 300.505(a)(iii) is required imder such 
circumstances. 

A few commenters requested 
clarification as to whether a public 
agency must provide a reevaluation 
each time that a parent requests a 
reevaluation. A few commenters asked 
that a Note clarify that a public agency 
must conduct a reevaluation upon 
parent request, whether or not the 
public agency agrees that a reevaluation 
is needed, while others requested 
clarification that a public agency may 
refuse a parent request for reevaluation 
and afford parents the opportunity for a 
due process hearing to challenge the 
refusal. A few other commenters asked 
for clarification as to whether a public 
agency must conduct an evaluation 
whenever requested by the parent, 
regardless of the firequency of such 
requests. 

A few commenters asked that the 
regulation be revised to require that 
public agencies consider the need for a 
reevaluation of a child with a disability 
at least once every three years, rather 
than require, as in the NPRM, that a 
reevaluation be conducted at least once 
every three yecirs. 

Discussion: Under both prior law and 
the current regulations, if a parent 
requests a reevaluation, the public 
agency must either: (1) provide the 
parents with written notice of the 
agency’s proposal to conduct the 
reevaluation; or (2) provide the parents 
with written notice of the agency’s 
refusal to conduct a reevaluation. The 
parent may challenge such a proposal or 
refusal by requesting a due process 
hearing. If the agency conducts a 
reevaluation and the evaluation group 
concludes that under § 300.533(a) no 
additional data are needed to determine 
whether the child continues to be a 
child with a disability, the public 
agency must provide parents with the 
notice required by § 300.533(c)(1), and 
must provide such assessment upon 
parent request. 

The statute specifically requires at 
section 614(a)(2) that “a reeveduation of 
each child with a disability is 
conducted ... at least once every three 
years.” However, in meeting tlids 
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requirement, a group will, pursuant to 
§ 300.533, review existing data and 
determine what, if any, additional 
assessment data are needed. Parent 
consent is not required for a review of 
existing data; however, parent consent 
would be required before additional 
assessments are conducted. 

Changes: None. 
Comment: A few commenters noted 

that § 300.536(b) references § 300.530(b), 
a nonexistent subsection. 

Discussion: The noted reference is a 
typographical error. 

Changes: Section 300.536(b) has been 
revised to refer to § 300.530 rather than 
§ 300.530(b). 

Additional Procedures for Evaluating 
Children With Specific Learning 
Disability (§§ 300.540-^300.543) 

Comment: Commenters raised a 
variety of issues regarding the regulatory 
provisions concerning the additional 
procedures for evaluating children 
suspected of having specific learning 
disabilities. However, none of those 
comments raised significant concerns 
about the minor changes from prior 
regulations proposed in the NPRM, 
which were designed merely to 
accommodate new statutory provisions 
regarding the participation of parents in 
evaluation determinations and 
evaluation reports and documentation 
of eligibility determinations applicable 
to all eligibility determinations, 
including those regarding specific 
learning disabilities. 

Discussion: As indicated in the 
preamble to the NPRM, the Department 
is planning to conduct a careful, 
comprehensive review of research, 
expert opinion and practical knowledge 
of evaluating and identifying children 
with a specific learning disability over 
the next several years to determine 
whether changes to the standards and 
process for identifying children with a 
specific learning disability should be 
proposed. Because that review has' not 
been done, no further changes are made 
to the regulations. 

Changes: None. 

General LRE Requirements (§300.550) 

Comment: A number of commenters 
asked that the regulation be revised to 
make clear that a child with a disability 
cannot be removed from the regular 
class environment based on the type or 
degree of modifications to the general 
ciuriculum that the child needs, or on 
the types of related services that the 
child needs. Some commenters asked 
that paragraph (b)(1) be revised to make 
clear that whatever the setting selected, 
the child is educated in the general 
curriculxim. Others asked that paragraph 

(b)(2) be revised to require consideration 
of positive behavioral supports in 
educating children with disabilities in 
regular classes. 

A few commenters asked that a cross- 
reference to the exceptions in 
§ 300.311(b) and (c) be added for 
students with disabilities convicted as 
adults and incarcerated in adult prisons. 
Several commenters asked that a note be 
added to specify that ESY services must 
be provided in the LRE. Another asked 
that a note explain that the reference to 
“special classes” in paragraph (b)(2) 
refers to special classes based on special 
education needs rather than specif 
classes that the LEA makes available to 
all children, whether nondisabled or 
disabled, such as remedial reading, art, 
or music classes. 

Discussion: Placement in the LRE 
requires an individual decision, based 
on each child’s lEP, and based on the 
strong presumption of the IDEA that 
children with disabilities be educated in 
regular classes with appropriate aids 
and supports, as reflected in paragraph 
(b) of this section. The regulations 
always have required that placement 
decisions be based on the individual 
needs of each child with a disability and 
prohibited categorical decision-maldng. 

In addition, the new statutory 
provisions regarding lEPs, reflected in 
the regulations at § 300.347(a)(1) and (2) 
specify that lEPs must include a 
statement of how the child’s present 
levels of educational performance affect 
the child’s involvement and progress in 
the general curriculum and a statement 
of measurable annual goals, including 
benchmarks or short-term objectives for 
meeting the child’s disability-related 
needs to enable the child to be involved 
in and progress in the general 
ciuriculum. These provisions apply 
regardless of the setting in which the 
services are provided. 

Similarly, the lEP team, in developing 
the lEP under § 300.346(a)(2)(i), is 
required to consider positive behavioral 
intervention, strategies and supports to 
address the behavior of a child with a 
disability whose behavior impedes his 
or her learning or that of others. These 
provisions are designed to foster the 
increased peurticipation of children with 
disabilities in regular education 
environments or other less restrictive 
environments, not to serve as a basis for 
placing children with disabilities in 
more restrictive settings. 

The determination of appropriate 
placement for a child whose behavior is 
interfering with the education of others 
requires careful consideration of 
whether the child can appropriately ' 
function in the regular classroom if 
provided appropriate behavioral 

supports, strategies and interventions. If 
the child can appropriately function in 
the regular classroom with appropriate 
behavioral supports, strategies or 
interventions, placement in a more 
restrictive environment would be 
inconsistent with the least restrictive 
environment provisions of the IDEA. If 
the child’s behavior in the regular 
classroom, even with the provision of 
appropriate behavioral supports, 
strategies or interventions, would 
significantly impair the learning of 
others, that placement would not meet 
his or her needs and would not be 
appropriate for that child. 

The IDEA Amendments of 1997 place 
renewed emphasis on teaching children 
with disabilities to the general 
ciuriculum and ensuring that these 
children are included in State- and 
district-wide assessments of educational 
achievement. Because, as commenters 
noted, one consequence of heightened 
accountability expectations may be 
unwarranted decisions to remove 
children with disabilities from regular 
classrooms so as to avoid accountability 
for their educational performance, the 
regulations should make clear that the 
type or extent of the modifications that 
the child needs to the general 
curriculiun not be used to 
inappropriately justify the child’s 
removal from education in regular, age- 
appropriate classrooms. Therefore, a 

'provision should be added to § 300.552 
to provide that a child not be denied 
education in age-appropriate regular 
classrooms solely because the child’s 
education required modification to the 
general ciuriculum. Under this 
provision, for example, a child with 
significant cognitive disabihties could 
not be removed from education in age- 
appropriate regular classrooms merely 
because of the modifications he or she 
needs to the general curriculum. This 
provision should not be read to require 
the placement of a child with a 
disability in a particular regular 
classroom or course if more than one 
regular age-appropriate classroom or 
course is available in a particular grade 
or subject. 

A cross-reference to the exceptions in 
§ 300.311(b) and (c), like that in 
§ 300.347(d), will make the regulations 
clearer and more complete. 

As the discussion of § 300.309 
explains in more detail, while ESY 
services must be provided in the LRE, 
public agencies are not required to 
create new programs as a means of 
providing ESY services to students with 
disabilities in integrated settings if the 
public agency does not provide summer 
services for its nondisabled children. 
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While the commenters are correct that 
the reference to “special classes” in 
paragraph (h)(2) refers to special classes 
necessary to meet special education 
needs, and not classes that an LEA 
makes available to all children, such as 
remedial reading, or advanced 
placement, art or music classes, 
paragraph (b)(1) provides that the LRE 
provisions of the regulations are focused 
on educating children with disabilities 
with nondisabled children to the 
maximum extent appropriate. In that 
context, the reference to “special 
classes” is to classes organized on the 
basis of disability and not classes that 
are based on some other interest, need 
or ability of the students. 

Changes: A cross-reference to the 
requirements of § 300.311(b) and (c) has 
been added to paragraph (a). 

A new paragraph has been added to 
§ 300.552 prohibiting removal of a child 
with a disability from an age- 
appropriate regular classroom solely 
because of needed modifications in the 
general curriculum. 

Continuum of Alternative Placements 
(§300.551) 

Comment: A number of commenters 
requested that the regulation include a 
statement that a child does not need to 
fail in each of the less restrictive options 
on the continuum before they are placed 
in a more restrictive continuum 
placement that is appropriate to their 
needs. These commenters felt that this 
was needed to insure that children get 
appropriate services in a timely manner. 
Some commenters requested that the 
regulations specify that the placement 
appropriate for children who are deaf 
must be in a setting where the child’s 
unique conummication, linguistic, 
social, academic, emotional, and 
cultured needs can be met, including 
opportunities for interaction with 
nondisabled peers. 

Discussion: The regulations do not 
require that a child has to fail in the less 
restrictive options on the continuum 
before that child can be placed in a 
setting that is appropriate to his or her 
needs. Section 300.550(b)(2) of the 
regulations however, does require that 
the placement team consider whether 
the child can be educated in less 
restrictive settings with the use of 
appropriate supplementary aids and 
services and make a more restrictive 
placement only when they conclude 
that education in the less restrictive 
setting with appropriate supplementary 
aids and services cannot be achieved 
satisfactorily. New statutory changes to 
the lEP development process make clear 
that the lEP team considers the language 
and communication needs. 

opportunities for direct communication 
with peers and professional personnel 
in the child’s language emd 
communication mode, academic level 
and full range of needs, including 
opportimities for direct instruction in 
the child’s language and communication 
mode in developing EEPs for children 
who are deaf or hard of hearing. These 
requirements, which are included in the 
regulations at § 300.346(a)(2)(iv), should 
address the concerns raised by the 
commenters. In light of this change, 
further regulation is not necessary. 

Changes: None. 
Comment: A number of commenters 

expressed concern about the note 
following this section regarding home 
instruction. Some stated that the note 
should be struck because it implied that 
home instruction was an appropriate 
placement for all medically fragile 
children and that this was contrary to 
the requirement that placement be 
determined based on the individual 
needs of each child. Some asked that the 
regulation limit home instruction to 
those medically fragile children whose 
treating physicians have certified are 
not able to participate in a school setting 
with other children. 

Others disliked the note because they 
believed that home instruction should 
be available in other instances when the 
lEP team determines that such a 
placement is appropriate and should not 
be limited by type of disability. Some 
commenters wanted the note to be 
revised to make clear that home 
instruction could be available for 
children with behavior problems and 
those in interim alternative educational 
placements because they had been 
suspended or expelled from school for 
disciplinary reasons if the lEP team 
determined that it was the appropriate 
placement. Others asked that the note 
should be revised to caution about the 
inappropriate use of home instruction as 
a placement for children suspended and 
expelled, unless requested by the parent 
for medical, health protection, or 
diagnostic evaluation pmposes. Some 
commenters asked that the note make 
clear that discipline issues should be 
handled through the provision of 
appropriate services in placements other 
than home. 

Some commenters asked that the note 
be modified to state that home 
instruction services may be appropriate 
for young children if the lEP/IFSP team 
determines appropriate. Other 
commenters asked that the regulations 
make clear that home instruction 
services are an appropriate modification 
of the lEP or placement for incarcerated 
youth who are being kept in segregation, 
close custody or mental health units. 

Discussion: Home instruction is, for 
school-aged children, the most 
restrictive type of placement because it 
does not permit education to take place 
with other children. For that reason, 
home instruction should be relied on as 
the means of providing FAPE to a 
school-aged child with a disability only 
in those limited circumstances when 
they cannot be educated with other 
children even with the use of 
appropriate related services and 
supplementary aids and services, such 
as when a child is recovering from 
surgery. The implication in the note that 
placement decisions could be based on 
the type of disability of a child was 
unintended. 

Instruction at home may be the most 
natural environm'ent for a young child 
with a disability if the child’s LEP/IFSP 
team so determines. ‘Home instruction’ 
may be an appropriate modification of 
an lEP or placement under § 300.311 for 
incarcerated youth who are being kept 
in close custody, or segregation or in a 
mental health unit. The issue of home 
instruction for children with disabilities 
who have been suspended or expelled 
for behavior that is not a manifestation 
of their disability is addressed under 
§300.522. 

Changes: The note has been deleted. 

Placements (§300.552) 

Comment: A munber of commenters 
asked that paragraph (a)(1) be revised to 
require that parents be informed about 
the full range of placement options, 
especially for children who are deaf or 
hard of hearing. Often these commenters 
also asked that the regulations contain 
a statement that the appropriate 
placement of a child who is deaf or hard 
of hearing is the setting in which the 
child’s unique communication, 
linguistic, academic, social, emotional 
and cultural needs can be met. 

One commenter asked that the 
regulations include standards for 
numerical improvements in the 
percentages of children with disabilities 
who are educated in regular classes and 
dates by which those standards are to be 
met. 

Discussion: The discussion 
concerning § 300.551 notes that the lEP 
provisions of the regulations already 
incorporate statutory language 
concerning the need to consider the 
particular needs of children who are 
deaf or hard of hearing in developing 
appropriate lEPs. 

Since placements are determined 
based on the needs of individual 
children, and because the IDEA 
Amendments of 1997 provide that 
parents of children with disabilities are 
members of any group that makes 
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decisions on the education placement of 
their child (section 614(f) of the Act) it 
would seem to be unnecessary and 
imreasonably burdensome to require 
LEAs to inform parents about the full 
range of placement options. 

Under § 300.501(c), parents must now 
be included in the group making 
decisions about the educational 
placement of their child. In view of the 
principle of regulating only if necessary, 
the regulations are not changed in the 
ways suggested by these commenters. 

With respect to paragraph (a)(1) of 
this section, nothing in the regulations 
would prohibit a public agency from 
allowing the group of persons that 
makes the placement decision to also 
serve as the child’s lEP team, so long as 
all individuals described in § 300.344 
are included. However, in the interest of 
limiting the use of notes in these 
regulations. Note 1 would be removed. 

Changes: Note 1 has been removed. 
See discussion of comments received 
under § 300.550 regarding the addition 
of a new § 300.552(e) prohibiting 
removal of a child with a disability from 
an age-appropriate regular classroom 
solely because of needed modifications 
in the general curriculum. 

Comment: A number of commenters 
asked for revisions to the regulation 
designed to foster the inclusion of 
children with disabilities in the schools 
and classrooms they would attend if not 
disabled, such as explaining that 
children with disabilities could be 
placed at another school only with 
compelling educational justifrcation emd 
not for reasons of administrative 
convenience, or requiring that the child 
be educated at the school that they 
would attend if not disabled unless the 
child’s educational needs require some 
other placement. Others wanted the 
regulation to recognize the 
administrative ri^t to make geographic 
assignments so that not every facility in 
a school district would need to be made 
accessible, as provided imder the 
Section 504 and Americans with 
Disabilities Act regulations. 

Discussion: LEAs are strongly 
encomaged to place children with 
disabilities in the schools and 
classrooms they would attend if not 
disabled. However, the regulatory 
provision has always provided that each 
child with disabilities be educated in 
the school he or she would attend if not 
disabled unless their lEP required some 
other arrangement. (See, § 300.552(c)). 
Physical accessibility of school facilities 
is covered more fully by section 504 of 
the Rehabilitation Act of 1973 (Section 
504) and the Americans with 
Disabilities Act (ADA). 

Changes: None. 

Comment: Some commenters felt that 
pmagraph (d) of the regulation required 
bmdensome, unnecessary paperwork. 
Others requested its deletion because 
they felt that too often a district is 
unwilling to prevent potentied harmful 
effects and uses this provision to make 
segregated placements that are then 
presented as being “in the child’s best 
interest.” One conunenter asked that 
this paragraph he revised to emphasize 
how integration of children with 
disabilities and nondisabled children 
and successful learning are now 
necessary conditions of one another. 

Discussion: Paragraph (d) of this 
section does not impose paperwork 
burdens. Peiragraph (d) of this section 
provides important protections for 
children wi& disabilities and helps 
ensure that they and their teachers have 
the supports to prevent any harmful 
effect of a placement on the child or on 
the quality of services that he or she 
needs. If the placement team determines 
that even with the provision of 
supplementary aids and services, the 
child’s lEP could not be implemented 
satisfactorily in the regular educational 
environment, that placement would not 
be the LRE placement for that child at 
that time. 

Generally, as the conunenter suggests, 
achievement test performance of 
students in inclusive classes is the 
equivalent or better them achievement 
test performance of others in segregated 
setting and self-concept, social skills 
and problem solving skills improve for 
all students in inclusive settings. 
Placement decisions, however, need to 
consider the individual needs of each 
child. 

Changes: None. 
Comment: A nmnber of commenters 

were concerned with placement 
considerations for preschool-aged 
children with disabilities. Some 
expressed support for the language in 
Note 2 regarding preschool children 
with disabilities. Others thought that the 
language of the note that indicated that 
school districts that did not operate 
regular preschool programs might have 
to place preschool children wiUi 
disabilities in private preschool 
programs as a means of providing 
services in the LRE should be struck as 
it was not required by the statute, or 
would be costly to implement. 

Some thought the explanation about 
LRE for preschool children with 
disabilities should be in the regulation, 
as it is important that schools 
understand that they may meet the 
requirements of paragraph (c) for 
preschool children with disabilities by 
participating in other preschool 
programs such as Head Start, operated 

by other agencies, through private 
agencies serving preschool-aged 
children, and hy locating preschool 
programs in elementary education 
schools that serve all children. 

One conunenter asked that the 
reference to ‘private school programs for 
nondisabled children’ be struck as 
suggestive that private schools are not 
bound to comply with the ADA. Some 
commenters thought that the note 
implied that a full continuiun is not 
needed for preschool children with 
disabilities and should be revised. 
Another conunenter stated that locating 
classes of preschool children with 
disabilities in regular elementary 
schools is not an appropriate solution to 
meeting the LRE for preschoolers and 
should be struck from the note. 

Discussion: Language has been added 
to the regulation to clarify that the 
requirements of § 300.552, as well as the 
other requirements of §§ 300.550- 
300.556, apply to all preschool children 
with disabilities who are entitled to 
receive FARE. Note 2 to this section in 
the NPRM was intended to provide 
suggestions on how a public agency may 
meet the LRE requirements if it does not 
generally provide education to 
nondisabled preschool children. 
However, in light of the general decision 
to remove all notes from these final 
regulations, the note would be removed. 

Public agencies that do not operate 
programs for nondisabled preschool 
children are not required to initiate 
those programs solely to satisfy the 
requirements regarding placement in the 
LRE. For those public agencies, the note 
provided some alternative methods for 
meeting the LRE requirements. The 
examples in the note of placing 
preschool children with disabilities in 
private preschool programs and locating 
classes for preschool children with 
disabilities in regular elementary 
schools as a means of meeting the LRE 
requirements were not intended to limit 
the placements options on the 
continuum which may be used to meet 
the LRE needs of preschool children. 
The full continuum of alternative 
placements at 34 CFR 300.551, 
including integrated placement options, 
such as community-based settings with 
typically developing age peers, must be 
available to preschool children with 
disabilities. 

The overriding rule in this section is 
that placement decisions for all children 
with disabilities, including preschool 
children, must be made on an 
individual basis. The reference in the 
note to “private school programs for 
nondisabled children” was not intended 
to suggest that private schools are not 
required to comply with the ADA. 
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The second part of Note 2 to proposed 
§ 300.552 cited language from the 1976 
published analysis of comments on the 
regulations implementing Section 504 of 
the Rehabilitation Act of 1973. The 
issues raised by that analysis 
(appropriate placement for a child with 
disabilities whose behavior in a regular 
classroom significantly impairs the 
education of other students, and 
placement of a child with disabilities as 
close to home as possible) are addressed 
elsewhere in this attachment. 

Changes: A reference to preschool 
children with disabilities has been 
added to the introductory paragraph of 
§ 300.552. Note 2 has been removed. 

Comment: Several commenters 
requested adding language that would 
prohibit States from using a funding 
mechanism to provide financial 
incentives to place children with 
disabilities in a particular type of 
placement and to specify that State 
funding mechanisms must be 
“placement neutral’. 

A nvunber of commenters asked that 
the regulations explicitly include a 
presumption that placement of children 
with disabilities is in the regular class, 
and that the placement team must 
consider the use of positive behavioral 
interventions, and supplementary aids 
and services before concluding that 
placement in a regular class is not 
appropriate for a child with a disability. 
Others asked that the substance of Note 
3 (explaining that if behavioral 
interventions are incorporated into the 
lEP many otherwise disruptive children 
will be able to participate in regular 
classrooms) he incorporated into the 
regulations. Others felt that Note 3 
added steps and services that exceeded 
the statute. 

Discussion: Section 300.130(b) 
incorporates into the regulations the 
new statutory provision that specifies 
that if a State has a funding mechanism 
that distributes State funds on the basis 
of the type of setting in which a child 
is served, that mechanism may not 
result in placements that violate the LRE 
requirements, and if the State does not 
have policies and procedures to ensure 
compliance with that obligation, it 
provides the Secretary with an 
assmance that it will revise the funding 
mechanism as soon as feasible. Given 
that requirement, no further change is 
necessary here. 

A presumption of placement in a 
regular class is already embodied in 
§ 300.550. Note 3 to this section in the 
proposed regulations merely stated the 
reasonable conclusion that if behavioral 
interventions are incorporated into the 
lEPs of children with disabilities, many 
of these children, who without those 

services might be disruptive, can be 
successfully educated in regular 
classrooms. Note 3 added no 
requirements or services that exceed the 
statute, as the requirement to consider 
positive behavioral interventions, 
strategies, and supports to address the 
behavior of children with disabilities 
whose behavior impedes his or her 
learning or that of others, which is 
contained in § 300.346(a)(2)(i), is taken 
directly from section 614(d)(3)(B)(i) of 
the Act. Nevertheless, in the interest of 
eliminating the use of notes in these 
regulations. Note 3 should be removed, 
as it was merely an observation, based 
on the requirements of the regulations. 

Changes: Note 3 has been removed. 

Nonacademic Settings (§300.553) 

Comment: None. 

Discussion: The note following this 
section in the NPRM pointed out that 
this provision is related to the 
requirement in the regulations for 
section 504 of the Rehabilitation Act of 
1973, and emphasized the importance of 
providing nonacademic services in as 
integrated a setting as possible, 
especially for children whose 
educational needs necessitate their 
being solely with other disabled 
children dining most of the day. Even 
children with disabilities in residential 
programs are to be provided 
opportunities for participation with 
other children to the maximum extent 
appropriate to their needs. However, in 
light of the decision to remove all notes 
from these final regulations, the note 
following this section would be 
removed. 

Changes: The note following this 
section has been removed. 

Children in Public or Private Institutions 
(§300.554) 

Comment: One commenter thought 
that the language of this section was 
ambiguous and left confusion as to 
whether special arrangements with 
public and private institutions were 
required whether they were needed or 
not. Another commenter proposed 
changes that would require 
arrangements such as a memorandum of 
understanding with all public and 
private institutions. One commenter 
thought that the note following this 
section conflicted with other regulations 
concerning incarcerated students and 
that those students should be excluded 
from the subject of the note. Another 
commenter asked that the substance of 
the note be incorporated into the 
regulation and that timelines for 
compliance be included. 

Discussion: This section was not 
intended to require memoranda of 
agreement or other special procedures 
that are not necessary to effectively 
implement § 300.550. Requiring 
agreements to be developed that eire not 
necessary for meeting the other LRE 
requirements would be overly 
prescriptive. 

The requirement that disabled 
students be educated with nondisabled 
students does apply to students with 
disabilities who are in correctional 
facilities, to the extent that the 
requirement can be met consistent with 
the terms of their incarceration, except 
to the extent modified under the 
authority in § 300.311. One way the LRE 
requirements could be met for students 
with disabilities in prisons would be to 
include them in the educational 
activities of nondisahled prisoners and 
provide appropriate services in that 
environment. If a State has transferred 
authority for the education of students 
with disabilities who are convicted as 
adults under State law emd incarcerated 
in adult prisons to another agency, the 
other agency, not the SEA, would have 
to ensure that LRE requirements are met 
as to that class of students. 

The note following this section in the 
NPRM reflected the important fact that, 
except as provided in § 300.600(d) 
(regarding students with disabilities in 
adult correctional facilities), children 
with disabilities in public and private 
institutions are covered by the 
requirements of these regulations, and 
that the SEA has an obligation to ensure 
that each applicable agency and 
institution in the State meets these 
requirements. Whatever the reasons for 
the child’s institutional placement, if he 
or she is capable of education in a 
regular class, the child may not be 
denied access to education in a regular 
class, consistent with § 300.550(b). 
Timelines for development of 
memoranda of agreement or other 
special implementation procedures 
would be overly prescriptive. In light of 
the decision to remove notes from these 
final regulations, the note would be 
removed. 

Changes: Section 300.554 has been 
reworded to clarify that special 
arrangements with public and private 
institutions are only required if needed 
to ensure that § 300.550 is effectively 
implemented. A technical change has 
been made to the regulation to make 
clear that the SEA’s responsibility does 
not include students with disabilities 
who are convicted as adults under State 
law and incarcerated in adult prisons. 
The note following this section has been 
removed and a new paragraph has been 
added to § 300.300(a) to more generally 
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make the point that services eind 
placement decisions must be based on 
a child’s individual needs and not 
category of disability. 

Technical Assistance and Training 
Activities (§300.555) 

Comment: Some commenters asked 
that parents and advocates be included 
in the training mentioned in paragraph 
(b) of this section. Another commenter 
asked that the regulation make clear that 
education support personnel as well as 
teachers and administrators are fully 
informed and provided technical 
assistance and training necessary to 
help them meet their LRE 
responsibilities. Another commenter 
wanted SEAs to provide specific 
training and information on LRE for 
children who are deaf and hard of 
hearing. 

Discussion: As a matter of good 
practice, SEAs and LEAs are encouraged 
to develop opportunities for school 
persoimel (including related service 
providers, bus drivers, cafeteria 
workers, etc.) and parents to learn 
together about all of the requirements 
under the Act because these experiences 
will improve cooperation among school 
personnel and between schools and 
parents and lead to improved services 
for children with disabilities. However, 
regulation on this point is not 
appropriate, as SEAs need the flexibility 
to respond to particular circumstances 
in their jvuisdictions. For the same 
reason, additional specificity about the 
school personnel who need information 
and training or the subject matter of that 
training is not appropriate. 

Changes: None. 

Monitoring Activities (§ 300.556) 

Comment: One conunenter asked that 
States be required to establish criteria 
that would trigger monitoring reviews of 
LEA placement procedures to ensme 
compliance with LRE requirements 
because of the long history of violations 
of these provisions. Another asked that 
the regulations specify that SEAs must 
initiate enforcement actions, if 
appropriate. 

Discussion: SEAs, imder their general 
supervisory responsibility, are charged 
with ensuring that the requirements of 
the Act are met. That responsibility 
includes monitoring LEA performance, 
providing technical assistance and 
information on best practices, and 
requiring corrective action and 
instituting enforcement actions when 
necessary. The provisions of this section 
reinforce the active role SEAs need to 
play in implementing the entire Act and 
emphasize the importance of the LRE 
requirements in meeting the goals of the 

Act. The role of SEAs in implementing 
the requirements of the Act will be 
carefully reviewed by OSEP in its 
monitoring of States. 

Changes: None. 

Access Rights (§ 300.562) 

Comment: A nvunber of commenters 
were concerned about the types of 
records to which parents have access 
under this section. For example, some 
believed that the regulations should 
make clear that parents would not have 
access to copyrighted materials such as 
test protocols, or private notes of an 
evaluator or teacher. Others took the 
opposite view, mging that whenever 
raw data or notes are used to make a 
determination about a student, that 
information should be subject to parent 
access. Commenters also requested 
cleirity on the question of the schools’ 
liability for allowing parents access to 
records under these regulations when 
other laws or contractual agreements 
prohibit such disclosure. 

One commenter asked that the right 
be phrased as the right “to inspect and 
review all records relating to their 
children’’ rather than to “all education 
records relating to their children.” 

Discussion: Part B incorporates and 
cross-references the Family Educational 
Rights and Privacy Act (FERPA). Under 
Part B, the term “education records” 
means the type of records covered by 
FERPA as implemented by regulations 
in 34 CFR part 99. Under § 99.3 (of the 
FERPA regulations), the term 
“education records” is broadly defined 
to mean those records that are related to 
a student and are maintained by an 
educational agency or institution. 
(FERPA applies to all educational 
agencies and institutions to which funds 
have been made available under any 
program administered by the Secretary 
of Education.) 

Records that are not directly related to 
a student emd maintained by an agency 
or institution are not “education 
records” under FERPA and parents do 
not have a right to inspect and review 
such records. For example, a test 
protocol or question booklet which is 
separate from the sheet on which a 
student records answers and which is 
not personally identifiable to the 
student would not be a part of his or her 
“education records.” However, Part B 
and FERPA provide that an educational 
agency or institution shall respond to 
reasonable requests for explanations and 
interpretations of education records. (34 
CFR 300.562(bJll); 34 CFR 99.10(c)). 

Accordingly, if a school were to 
maintain a copy of a student’s test 
answer sheet (an “education record”}, 
the parent would have a right under Part 

B and FERPA to request an explanation 
and interpretation of the record. The 
explanation and interpretation by the 
school could entail showing the parent 
the test question booklet, reading the 
questions to the parent, or providing an 
interpretation for the responses in some 
other adequate manner that would 
inform the parent. 

With regard to parents having access 
to “raw data or notes,” FERPA exempts 
firom the definition of education records 
under 34 CFR 99.3 those records 
considered to be “sole possession 
records.” FERPA’s sole possession 
exception is strictly construed to mean 
“memory-jogger” type information. For 
example, a memory-jogger is 
information that a school official may 
use as a reference tool and, thus, is 
generally maintained by the school 
official imbeknownst to other 
individuals. 

With respect to the issue of liability 
for disclosing information to parents 
when other laws or contractual 
obligations would prohibit it, public 
agencies are required to comply with 
the provisions of IDEA and F^RPA, and 
must ensure that State law and other 
contractual obligations do not interfere 
with compliance with IDEA and FERPA. 
Federal copyright law protects against 
the distribution of copies of a 
copyrighted document, such as a test 
protocol. Since IDEA and FERPA 
generally do not require the distribution 
of copies of an education record, but 
rather parental access to inspect and 
review. Federal copyright law generally 
should not be implicated under these 
regulations. 

There is nothing in the legislative 
history of section 615(b)(1) of the Act to 
suggest that it expanded the scope of 
information available to parent 
examination beyond those records that 
they would have access to imder 
FERPA. 

Changes: None. 

Comment: There were a variety of 
comments regarding the timeline in 
paragraph (a) for agency compliance 
with a parent request to inspect and 
review records. Some commenters 
thought it should be “45 school days” 
rather than 45 calendar days. Others felt 
that 45 days was too long, and that 
access should be provided usually 
within 10 days and no longer than 30 
days after the request. Others wanted a 
one business day timeline if the agency 
has initiated an expedited due process 
hearing. Another commenter asked that 
agencies have to respond to a request to 
inspect and review before any meeting 
that parents now have the right to 
attend, not just before lEP meetings and 
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due process hearings. Other commenters 
wanted access to he required at least 
five days before an lEP meeting and 
wanted it made clear that if State or 
local law provided for shorter timelines, 
that those timelines must be met. 

Discussion: The 45 day timeline is 
taken from FERPA, to which these 
regulations are tied by statute. FERPA 
requires that each educational agency or 
institution establish appropriate 
procedures for the granting of a request 
by parents for access to the educational 
records of their children within a 
reasonable period of time but in no case 
more than 45 days after the request has 
been made. In order not to confuse and 
increase administrative burden, these 
regulations are intended to be consistent 
with FERPA where possible. In practice, 
schools often provide access within a 
period of time that is considerably 
shorter than the 45-day time limit, 
which is the maximum time allowed for 
compliance. 

The commenters are correct that the 
new expedited due process hearing 
procedures will require prompt access 
by parents when requested, but the 
regulations already adequately 
addresses the obligation of the 
participating agencies to provide access 
before a hearing and so no more specific 
timeline is added to the regulations. 
However, the regulations should be 
changed to acknowledge the new 
expedited due process hearing 
procedures in §§ 300.521-300.528 
concerning discipline. Changes are not 
made with respect to other meetings, in 
light of the confusion and increased 
administrative burden inherent in such 
a change. Public agencies, however, me 
encouraged to provide parents access, 
when requested, in advance of these 
meetings to the greatest extent possible. 

Changes: Paragraph (a) of this section 
has been amended to acknowledge that 
access rights also apply to the new 
expedited due process hearing 
procedm-es under §§ 300.521-300.528. 

Comment: Other commenters asked 
that parents receive at no cost copies of 
their child’s records prior to meetings or 
hearings, rather than just have the right 
to inspect and review those records. 
Another commenter asked that the 
regulations specify that parents or their 
legal representatives have the right to 
copy any record they feel they need for 
an agency-specified reasonable charge 
per page. Another commenter stated 
that parents or their legal 
representatives should also have access 
to any manuals used in preparing or 
evaluating any student records. 

Discussion: As explained previously, 
these regulations should be consistent 
with those implementftig FERPA to the 

greatest extent possible to prevent 
confusion and limit administrative 
burden on participating agencies. 
Therefore, it would not be appropriate 
to give parents additional rights to 
copies of their child’s records. FERPA 
generally provides for a right to inspect 
and review records (34 CFR § 99.10) and 
permits agencies to charge fees for 
copies of education records provided to 
parents. (34 CFR 99.11). 

These rules would apply to education 
records of a student that concern 
services required under the IDEA as 
well as all other education records. 
Paragraph (b)(2) of § 300.562 provides 
that a participating agency is required to 
provide copies of education records to 
a parent if failure to do so would 
effectively prevent the parent from 
inspecting and reviewing the records. 
(See, also 34 CFR 99.10(d)(1)). One such 
instance would be if the parent lives 
outside commuting distance of the 
participating agency. The Secretary has 
decided that it would impose 
unnecessary bm-den to require 
participating agencies to provide copies 
except as described previously. 
However, participating agencies me free 
to adopt policies of providing copies in 
other cases, if they choose to do so. 

Access should not be required to 
documents that me not covered by the 
definition of education records, such as 
teacher or evaluator manuals. The 
requirements of pmagraph (b)(1) of this 
section and 34 CFR 99.10(c) which 
provide that pments may request an 
explanation and interpretation of their 
children’s education records will permit 
pments sufficient information about the 
contents of their children’s education 
records. 

Changes: None. 

Fees (§ 300.566) 

Comment: Several commenters 
requested that this section make clem 
that fees that can be chmged may not 
include the cost of the labor involved in 
copying the records. Others asked that 
participating agencies not be permitted 
to chmge pments more than the actual 
costs they incur in copying the records, 
or chmge more than the prevailing rate 
in the community. Commenters also 
asked that agencies not be permitted to 
require pments to provide private 
financial information before providing 
copies of records at no cost. Some 
commenters asked whether LEAs could 
use Part B funds to cover the costs of 
providing pments copies so that fees 
would not have to be chmged. 

Discussion: Under these regulations 
and those implementing FERPA, 
participating agencies me entitled to 
chmge reasonable fees for the actual cost 

of reproduction and postage. Under 
FERPA, a school may chmge a fee for a 
copy of an education record which is 
made for the parent, unless the 
imposition of a fee effectively prevents 
the pment firom exercising the right to 
inspect and review the student’s 
education records. A school may not 
chmge a fee to semch for or to retrieve 
the education records. (34 CFR 99.11). 
Agencies may of course adopt policies 
of making copies available free of chmge 
and me encouraged to do so. Agencies 
may use Part B funds to cover the costs 
that otherwise would be charged to 
pments. 

Changes: None. 

Consent (§300.571) 

Comment: One commenter noted an 
appment contradiction between this 
section, which requires pmental consent 
before records me disclosed, and 
proposed § 300.529(b), which requires 
that LEAs transmit copies of special 
education and disciplinary records of a 
child to appropriate authorities when 
reporting a crime to those authorities. 

Discussion: As explained in the 
discussion of §§ 300.529 and 300.529(b) 
permit the transmission of copies of 
education records only to the extent that 
disclosure without pmental consent is 
permitted by FERPA. Because the prior 
§ 300.571 would have prohibited 
disclosures without pment consent to 
agencies, such as law enforcement or 
juvenile justice agencies, that me not 
“participating agencies’’ imder 
§§ 300.560-300.577 even though 
disclosure without pment consent to 
these entities in certain circumstances 
would have been permitted under 
FERPA, a change should be made to this 
section so that these regulations permit 
disclosures to the extent they me 
permitted under FERPA. 

Changes: Pmagraph (a) has been 
amended to permit disclosures without 
pmental consent to the agencies 
identified in § 300.529, to the extent 
permitted under FERPA. 

Destruction of Information (§300.573) 

Comment: One commenter suggested 
that destruction of student records 
could act to deny students future 
benefits such as private insurance 
coverage and assistance in college. 

Discussion: The regulations provides 
that pments must be informed when 
personally-identifiable information is no 
longer needed to provide educational 
services to the child. This notice would 
normally be given after a child 
graduates or otherwise leaves the 
agency. As the note following this 
section in the NPRM pointed out, 
personally-identifiable information on a 
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child may be retained permanently 
unless a parent requests that it be 
destroyed. 

The pmpose of the destruction option 
is to allow parents to decide that records 
about a child’s performance, abilities, 
and behavior, which may possibly be 
stigmatizing and are highly personal, are 
not maintained after they are no longer 
needed for educational purposes. On the 
one hand, parents may want to request 
destruction of records as it is the best 
protection against improper and 
unauthorized disclosiue of what may be 
sensitive personal information. 
However, individuals with disabilities 
may find that they need information in 
their education records for other 
purposes, such as public and private 
insiuance coverage. 

In informing parents about their rights 
under this section, it would be helpful 
if the agency reminds them that the 
records may be needed by the child or 
the parents for social security benefits or 
other purposes. Even if the parents 
request that the information be 
destroyed, the agency may retain the 
information described in paragraph (b) 
of this section. 

In instances in which an agency 
intends to destroy personally- 
identifiable information that is no 
longer needed to provide educational 
services to the child (such as after the 
child has graduated fi’om, or otherwise 
leaves the agency’s program), and 
informs parents of that determination, 
the parents may want to exercise their 
right to access to those records and 
request copies of the records they will 
need to acquire post-school benefits in 
the future. In the interest of limiting the 
use of notes in these regulations, the 
note following this section would be 
removed. 

Changes: The note following this 
section has been removed. 

Children’s Rights (§ 300.574) 

Comment: Several commenters asked 
that the substance of the notes following 
this section in the NPRM be 
incorporated in the regulations. 

Discussion: Because of the importance 
of clarifying the relationship of parent 
and child rights under IDEA and 
FERPA, including the new provisions of 
the IDEA concerning transfer of rights at 
the age of majority, and the general 
decision to eliminate all notes in these 
regulations, the substance of the notes 
following this section in the NPRM 
would be incorporated into the 
regulations. 

Changes: The substance of Notes 1 
and 2 have been incorporated into the 
regulations. 

Disciplinary Information f§ 300.576) 

Comment: One commenter requested 
that the term “disciplineiry action” be 
defined. A commenter asked that the 
regulations make clear that action taken 
in response to conduct that was a 
mcmifestation of the child’s disability is 
not “disciplinary action” under this 
section. Another asked that the results 
of a manifestation review be included in 
the student records to protect the child 
as well as the educational agencies. 

One commenter asked that this 
section be revised to clarify that before 
applying a policy and practice of 
transmitting disciplinary information in 
the student records of disabled children, 
an LEA must first have such a policy 
and practice for the student records of 
nondisabled students, and that 
transmissions of student records that 
include disciplinary information to a 
student’s new school imder paragraph 
(c) can only occur to the extent such 
information is transferred for 
nondisabled students. 

Discussion: It is important that the 
regulations allow school districts to 
understand what information may be 
transmitted under this section. Under 
Section 504, schools may not take a 
disciplinary action that constitutes a 
change of placement for behavior that 
was a memifestation of a child’s 
disability. Making this point in the 
context of these regulations will assist 
schools in imderstanding what 
information may not be considered a 
statement about a disciplinary action 
and protect the interests of children 
with disabilities in not being identified 
as disciplinary problems because of 
behavior that is a manifestation of their 
disability. Fmther regulations are not 
necessary about what information may 
be transmitted to another school to 
which the child transfers. 

Further regulation is not needed to 
make clear that the LEA’s policy on 
transmitting disciplinary information 
must apply to both nondisabled and 
disabled students, as that provision is 
already contained in paragraph (a) of 
this section as to an LEA’s policy. An 
LEA that had a policy that applied 
equally to nondisabled and disabled 
students but applied that policy only to 
transfers of records of disabled students 

.would be in violation of Section 504, as 
well as Part B. 

Changes: None. 

Department Procedures (§§ 300.580- 
300.589) 

Comment: One commenter objected 
that.the procedures in proposed 
§§ 300.580-300.589 are overly detailed 
and bureaucratic. This commenter also 

stated that these procedures incorporate 
language from the old regulations 
concerning disapproval of State plans, 
which is no longer relevant in light of 
changes in the statute. Another 
commenter noted that proposed 
§ 300.583 mentioned disapproval of 
State plans and requested that it be 
revised to refer to denied of eligibility. 

Discussion: The Department does not 
agree that the procedures in §§ 300.580- 
300.589 are overly detailed. When the 
Secretary proposes to deny a State’s 
eligibility, withhold funds or take other 
enforcement action and when a State 
has requested a waiver of supplement 
not supplant or maintenance of effort 
requirements, it is important to all 
parties that the process through which 
those issues will be decided is clearly 
described, so that time, money and 
effort are not spent resolving procedural 
questions instead of the underlying 
issues. The commenter is correct that 
proposed §§ 300.580-300.586 are 
substemtially the same as old regulations 
that addressed disapproval of a State 
plan, and that State plans are no longer 
required by the statute. When necessary, 
however, Aese same procedures were 
designated in the past by the Secretary 
as the procediires to follow on a 
proposed denial of State eligibilify, a 
concept that remains in the law. 

Changes: A technical change has been 
made to § 300.583(a)(1) to refer to denial 
of State eligibility rather than State plan 
disapproval. 

Enforcement (§ 300.587) 

Comment: Some commenters stated 
that the regulations should contain a 
trigger when the Department must 
initiate enforcement action for 
systematic noncompliance with the Act. 
These commenters wanted a similar 
trigger provision added to § 300.197 
regarding SEA enforcement against 
noncompliant LEAs. One commenter 
asked that paragraph (c) be revised to 
specify that fund withholding first be 
limited to funding for administrative 
personnel of the noncompliant SEA or 
LEA, so as to prevent denial or 
interruption in services to children with 
disabilities. Another commenter 
requested that the enforcement 
mechemisms mentioned in the note be 
incorporated into the reflation. 

Several commenters objected to 
language in paragraph (e) which 
indicated that the Secretary would have 
a variety of enforcement actions 
available-if a State were not providing 
FAPE to children with disabilities who 
are convicted as adults under State law 
and incarcerated in adult prisons. The 
commenters expressed the belief that 
the statute and its legislative history 
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make clear that the only enforcement 
action for failme to provide services to 
individuals convicted as adults under 
State law and incarcerated in adult 
prisons when the State has assigned 
responsibility for ensuring compliance 
with the IDEA to an agency other than 
the SEA under section 612{a)(ll)(C) of 
the Act would be to withhold that 
agency’s pro-rata share of the Part B 
grant. 

Discussion: It would not be advisable 
to limit, through regulation, the 
discretion afforded the Secretary by the 
statute regarding appropriate 
enforcement mechanisms and when 
they should be employed. Given the 
very wide variety in potential situations 
in which compliance issues arise, and 
the significant differences in the scope 
and nature of the issues presented in 
compliance situations, the Secretary 
needs the discretion to exercise 
reasoned judgment about how best to 
achieve compliance and the tools to be 
used to do so. 

Under the statute, the Secretary, upon 
a finding of a State’s noncompliance 
with the provisions of Part B or of an 
LEA’S or State agency’s noncompliance 
with any condition of their eligibility, 
shall withhold further payments, in 
whole or in part, or refer the matter for 
appropriate enforcement action, which 
may include referral to the Department 
of Justice. This statutory language 
provides clear authority for including in 
the regulations the three enforcement 
options of withholding, referral to the 
Department of Justice, and other 
enforcement actions authorized by law. 
The other enforcement actions 
authorized by law include those set out 
in the General Education Provisions Act 
(GEPA), which are generally applicable 
to recipients of funds from the 
Department and are consistent with the 
goal of ensuring compliance with the 
requirements of this proCTam. 

'The enforcement mechanisms 
mentioned in the note to this section are 
authorized by GEPA. The piupose of the 
note is merely to inform the readers that 
these are some of the additional 
enforcement procedures that the 
Secretary could choose to apply to a 
given instance of noncompliance. In the 
interest of limiting the use of notes in 
the regulations, the note would be 
deleted. 

In cases where the State has 
transferred to a public agency other than 
the SEA the responsibility for ensuring 
compliance with the Act as to children 
with disabilities who are convicted as 
adults imder State law and are 
incarcerated in adult prisons, and the 
Secretary finds substantial 
noncompliance by that other public 

agency, the statutory language limits 
withholding a proportionate share of the 
State’s total grant under section 611 of 
the Act. However, the statute does not 
impose restrictions on the Department’s 
use of other enforcement mechanisms. 
The legislative history on this issue 
shows two primary concerns, one is the 
reasonable limitation of services to this 
population in order to allow States to 
balance bona fide security and 
compelling penological concerns against 
tlie special education needs of the 
individual, and the other is that a State 
not be threatened with a withholding of 
their entire grant amoimt for a failure to 
serve this population. 

The regulations address these 
concerns by interpreting the statutory 
provisions in a way that limits 
withholding of funds as Congress 
intended, but allows the Secretary, 
should he or she believe that limited 
withholding of funds is not the 
appropriate means to ensure 
compliance, the additional enforcement 
options authorized by law. 

Changes: The note following this 
section has been deleted. 

Waiver of Requirement Regarding 
supplementing and not Supplanting 
With Part B Funds (§ 300.589) 

Comment: One commenter said that 
because State requests for waivers of 
provisions of the Act are major policy 
proposals, the public participation 
requirements of §§ 300.280-300.284 
should apply to the State's waiver 
request proposal. The commenter also 
asked that § 300.589 be revised to 
permit public comment to be considered 
on any impact the waiver request will 
have on the State’s ability to 
successfully implement the Act, not just 
the FAPE provisions of the Act. 

Discussion: The procediures proposed 
by the Secretary provide for public 
comment on the question of whether a 
waiver should be granted by the 
Secretary after the State has first made 
a prima facie showing that FAPE is and 
will continue to be available if the 
waiver is granted. (See § 300.589(d)). 
This process is adequate to ensme that 
the views of the public are considered 
in deciding waiver requests and 
§§ 300.280-300.284 should not be 
applied to the State’s waiver request 
proposal. 

Sections 612(a)(18)(C) and 
612(a)(19)(C)(ii) of the Act give the 
Secretary the authority to grant a waiver 
in whole or in part if die State provides 
“clear and convincing evidence that all 
children with disabilities have available 
to them a free appropriate public 
education.’’ Under § 300.589(d), when 
the Secretary conducts a public hearing 

on a State’s waiver request, interested 
parties are afforded the opportunity to 
present evidence on whether FAPE is 
currently available to all children with 
disabilities and whether the State will 
be able to ensure that FAPE remains 
available to all eligible children with 
disabilities if the Secretary provides a 
waiver. This would include a wide 
variety of topics, such as the State’s 
ability to ensure an adequate supply of 
qualified personnel to provide FAPE, or 
to maintain an effective and efficient 
due process hearing system. Even if a 
waiver is granted, the State will still be 
required to comply with all the other 
requirements of Part B. 

Changes: A technical change has been 
made to conform to the statutory 
provision that the Secretary provides a 
waiver in whole or in part. 

Subpart F 

Responsibility for all Educational 
Programs (§300.600) 

Comment: Several commenters 
requested that this section be revised to 
emphasize the SEA’s obligation to 
monitor implementation of the Act. One 
commenter requested that States be 
required to verify that all corrective 
actions have been taken within a certain 
period of time. Another commenter 
asked that paragraph (d) be revised to 
specify that the SEA reteuns supervisory 
authority over any public agency to 
which the Governor or his or her 
designee has assigned responsibility for 
children with disabilities who are 
convicted as adults under State law and 
incarcerated in adult prisons. 

Discussion: A strong SEA monitoring 
process to ensiu'e effective 
implementation of the Act is crucial to 
improving educational results for 
children with disabilities. A basic 
component of eligibility has long been 
that the SEA exercises general 
supervisory responsibility over all 
education^ programs for children with 
disabilities in the State, including 
ensming that those programs meet the 
requirements of Part B. This 
responsibility includes not just 
monitoring, and enforcement when 
noncompliance is not corrected, but also 
effective technical assistance that 
focuses on best practice designed to 
improve the substantive content and 
results of special education. We know, 
from long experience in administering 
this Act, that if SEA monitoring is lax, 
noncompliant practices emerge at the 
local level and indicators of 
performance for children with 
disabilities decline. 

A priority of the Department’s 
monitoring will be the State’s 
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compliance regarding the State’s 
supervisory role in the implementation 
of Part B. However, further regulation is 
not necessary. There is a great variety of 
circumstances that may give rise to 
compliance problems, and States should 
have some flexibility in fashioning 
remedies and timelines for correction. 
Verifying that corrective action has been 
completed has always been an integral 
part of the State’s supervisory role. 

The statute permits the Governor or 
appropriate State designee to assign to 
another agency supervisory 
responsibility for children with 
disabilities who are convicted as adults 
under State law and incarcerated in 
adult prisons. The statute does not 
contemplate that the SEA would retain 
supervisory authority over the 
education of children with disabilities 
who £ue convicted as adults imder State 
law and incarcerated in adult prisons if 
the Governor or designee has assigned 
that responsibility to another agency. 

Changes: Consistent with the decision 
to not include notes in these 
regulations, the note following this 
section has been removed. 

Amount Required for Subgrants to LEAs 
(§300.623) 

Comment: None. 
Discussion: The amount that will be 

required to be distributed as subgrants 
to LEAs for capacity-building and 
improvement activities as specified in 
§ 300.^22 will vary from year to year 
and is determined by the size of the 
increase in the State’s allocation. Funds 
used for the required subgrants to LEAs 
in one year become part of the required 
amoimt that must be flow-through to 
LEAs consistent with the formula in 
§ 300.712 in the next year. 

In those years in which the State’s 
allocation does not increase over the 
prior year by at least the rate of 
inflation, the required set-aside for 
capacity-building and improvement 
grants will be zero. However, States may 
^ways use, at their discretion, funds 
reserved for State-level activities imder 
§ 300.602 for these subgrants. 

Changes: Consistent with the decision 
to not include notes in these 
regulations, Ae note following this 
section has been removed. 

State Discretion in Awarding Subgrants 
(§300.624) 

Comment: None. 
Discussion: This section specifies that 

States may establish priorities for 
subgrants imder § 300.622 to LEAs and 
may award those subgrants 
competitively or on a targeted basis. 
This is because the purpose of subgrants 
under § 300.622, as distinguished from 

the formula subgrants to LEAs under 
§ 300.712, is to provide funding that the 
SEA can direct to address particular 
needs not readily addressed through 
formula assistance to school districts 
such as funding for services to children 
who have been suspended or expelled. 
The SEA can also direct these hinds to 
promote innovation, capacity building, 
and systemic changes that are needed to 
improve educational results. 

Changes: Consistent with the decision 
to not include notes in these 
regulations, the note following this 
section has been removed. 

Establishment of Advisory Panels 
(§300.650) 

Comment: One commenter wanted 
the regulation revised to specify that the 
panel must he independent and operate 
under the direction of officers elected by 
members of the panel. 

Discussion: Additional specificity is 
not needed. Within the limits of the 
minimum requirements of the 
regulations, the operation of these 
panels should be left to the States. 

The concept fi'om the note, that the 
State advisory panel would advise on 
the education of children with 
disabilities who have been convicted as 
adults and incarcerated in adult prisons, 
even if a State has assigned general 
supervision responsibility for those 
students to an agency other than the 
SEA should be incorporated into 
§ 300.652, which addresses the 
functions of the State advisory panel. 
This is consistent with the purpose of 
the advisory panel under section 
612(a)(21)(A) of the Act—^to provide 
policy guidance with respect to special 
education and related services for 
children with disabilities in the State. 

Changes: The second sentence of the 
note has been integrated into § 300.652. 
The note has been removed. 

Membership (§300.651) 

Comment: The Department received a 
variety of comments concerning the 
membership of the State advisory 
panels. Many commenters wanted 
representatives of specific additional 
groups, such as a representative of a 
Parent Training and Information Center 
in the State, added to the list of 
mandatory membership. Several 
commenters wanted paragraph (b) to be 
modified to permit parents of adults 
who had been children with disabilities, 
or persons who had relatively recent 
experience (e.g., within the last three 
years) as a parent of a child receiving 
services under the Act, to be counted as 
a part of the mandatory majority. 

Some commenters wanted a provi.sion 
added to paragraph (b) to prohibit 

individuals with a past or present 
affiliation, such as employment, with an 
agency receiving funding under the Act 
from being considered a part of the 
individuals with disabilities, or parents 
of children with disabilities, majority. 
Others asked that the regulations 
encourage States to seek the 
participation of nonacademic 
professionals on the panels or to recruit 
parent representatives through 
nominations from parent and advocacy 
groups. 

Discussion: An advisory panel will be 
most effective if it fairly represents the 
various interests of the groups 
concerned with the education of 
children with disabilities and is 
perceived as such by the community at 
large. In selecting members for the State 
advisory panel. States are encouraged to 
solicit individuals to serve as members 
who do not have, and will not be 
perceived as having, a conflict of 
interest in representing the views of the 
group they were selected to represent. 
That said, additional regulation is not 
necessary or appropriate. The 
requirements of § 300.651 are statutory. 
States should have the discretion to 
appoint members to these panels, 
within these statutory requirements, in 
a manner that best meets their needs. 
There is nothing in the Act that 
prohibits an individual with a 
disability, or the parent of a child with 
a disability, from employment with the 
SEA or an LEA, and there will be many 
instances when the perspective that an 
individual with a disability or the 
parent of a child with a disability may 
bring to decisions as an employee of a 
public education agency will greatly 
improve education for children with 
disabilities in that jurisdiction. The term 
“children with disabilities’’ is a defined 
term under the Act emd in the context 
of Part B, refers to those children with 
disabilities from birth through age 21 
who are eligible for services under Part 
B. 

Changes: None. 

Advisory Panel Functions (§ 300.652) 

Comment: Several commenters sought 
expansion of the duties of the advisory 
panel to encompass various operational 
tasks, such as overseeing the 
development and implementation of a 
reliable and timely data system on due 
process hearings. 

Discussion: Section 612(a)(21)(A) of 
the Act specifies that-the purpose of the 
State advisory panels is to provide 
policy guidance with respect to special 
education and related services for 
children with disabilities in the State. 
The functions of the advisory panel 
specified in § 300.652 are drawn firom 
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the statutory charge of the advisory 
panels. The regulations do not mandate 
operational duties for an advisory panel. 
However, if the SEA wants to assign 
other responsibilities to the advisory 
panel, it may do so, as long as those 
other duties do not prevent it from 
carrying out its responsibilities under 
IDEA. 

Changes: No change has been made in 
response to these comments. See 
discussion of comments received under 
§ 300.650, regarding a change to 
§300.652. 

Advisory Panel Procedures (§300.653) 

Comment: Some commenters asked 
that paragraph (d) be revised to require 
that public notice of advisory panel 
meetings and agendas be made far 
enough in advance so that interested 
parties, such as parents and others, may 
plan to attend. At least one commenter 
requested that the term “reasonable and 
necessary expenses” in paragraph (f) be 
revised to indicate that child care 
expenses are reimbursable. 

Discussion: Since the pmrpose of 
announcing meetings and agendas for 
those meetings is to allow the interested 
public to attend, the meetings and 
agendas of the meetings of the advisory 
panels should be announced early 
enough so that interested parties can 
plan to attend those meetings, but an 
absolute time line is not necessary. A 
similar standard is used in these 
regulations at § 300.281(c)(2) regarding 
notice of public hearings about State 
policies and procedures related to the 
Part B program. Furthermore, States 
should have the discretion to decide 
what are reasonable and necessary 
expenses related to participation in 
meetings and performing other duties of 
the advisory panel. These may include 
child care expenses or personal assistant 
services. 

Changes: Paragraph (d) is revised to 
require that advisory panel meetings 
and agenda items are aimounced 
enough in advance to afford interested 
parties a reasonable opportimity to 
attend and that the meetings be open to 
the public. 

Adoption of State Complaint Procedures 
(§300.660) 

Comment: Several commenters 
requested that the note following this 
section be deleted, while others thought 
it was important to make the point that 
compensatory services can be awarded 
by an SEA. 

Discussion: The note merely reflected 
what has always been the case—that 
SEAs have the authority to order 
compensatory services in appropriate 
circumstances as a remedy for violations 

of Part B in resolving complaints under 
the procedinres in §§ 300.660-300.662. 
However, in light of the decision to 
remove all notes from these regulations, 
and to emphasize the importance of 
SEA action to resolve complaints in a 
way that provides individual relief 
when appropriate and addresses 
systemically the provision of 
appropriate services, a provision would 
be added to this section to clarify that 
if it has found a failure to provide 
appropriate services to a child with a 
disability through a complaint, the 
resolution addresses both how to 
remediate the denial of services, which 
can include an award of compensatory 
services, monetary reimbursement, or 
other corrective action appropriate to 
the needs of the child, and how to 
provide appropriate services for 
children with disabilities. 

Changes: A new paragraph (b) has 
been added on how an SEA remedies a 
denial of appropriate services. The prior 
paragraph (b) has been integrated into 
paragraph (a) and the reference to parent 
training and information centers is 
corrected. The note has been deleted. 

Minimum State Complaint Procedures 
(§300.661) 

Comment: A munber of commenters 
requested that the possibility of 
Secretarial review be reinstated in the 
final regulations while others supported 
the change. Some State commenters 
objected to having to resolve complaints 
on matters on which parents could have 
elected to file a due process hearing 
request. 

Discussion: The possibility of 
Secretarial review has not been an 
efficient use of the Department’s 
resources, which can be better directed 
to improving State system-wide 
implementation of the Act for the 
benefit of students with disabilities. 
Because of the unsuitability of the 
Department evaluating factual disputes 
in individual cases, most requests for 
Secretarial review are denied. The 
existence of the Secretarial review 
process may falsely encourage parents 
to delay taking em issue to mediation or 
due process so that their case is not 
timely filed. The Department has other 
more efficient mechanisms such as on¬ 
site monitoring reviews, policy reviews 
and complaint referrals, to ensure 
correction of violations that are brought 
to its attention. In addition, the 
Department intends to carefully assess 
States’ efforts to improve their 
complaint resolution processes where 
the need is identified. 

State responsibility for ensuring 
compliance with the Act includes 
resolving complaints even if they raise 

issues that could have been the subject 
of a due process heeuing request. A 
State’s general supervisory 
responsibility is not satisfied by relying 
on private enforcement efforts through 
due process actions for eill issues that 
could be the subject of a due process 
hearing. In addition, the State complaint 
process and mediation provide parents 
and school districts with mechanisms 
that allow them to resolve differences 
without resort to more costly and 
litigious resolution through due process. 

In the interests of builoing 
cooperative, collaborative relationships 
with all parties involved in the 
education of children with disabilities. 
States me encoxnaged to offer 
mediation, as appropriate, when a State 
complaint has been filed, as well as 
when a due process hearing has been 
requested. The existence of ongoing 
mediation in and of itself should not be 
viewed as an exceptional circumstance 
under § 300.661(b); however, if the 
parties agree that the complaint 
resolution timeline should be extended 
because of the mediation the SEA may 
extent the timeline for resolution of the 
complaint. 

In light of the general decision to 
remove all notes from these regulations, 
the notes following this section would 
be removed. Because these notes 
provided an important explcmation of 
how the State complaint process 
interacts with the due process hearing 
process, they would be incorporated 
into the regulation. This will reduce 
unnecessary disputes between SEAs and 
complainants in cases in which a 
complaint raises an issue that also is 
raised in a due process hearing. 

Changes: Paragraphs (b) and (c) have 
been combined into a new paragraph 
(b). A new paragraph (c) has been added 
to clarify that if an issue in a complaint 
is the subject of a due process hearing, 
that issue (but not those outside of the 
due process proceeding) would be set 
aside until the conclusion of the due 
process hearing; that the decision of an 
issue in a due process hearing would be 
binding in a State complaint resolution; 
and that a public agency’s failme to 
implement a due process decision 
would have to be resolved by an SEA. 
The notes following this section have 
been deleted. 

Filing a Complaint (§ 300.662) 

Comment: Commenters generally 
supported the concept, reflected in 
paragraph (c) of this section, that there 
should be a reasonable time limit on 
issues subject to the complaint process. 
One commenter wanted a delayed 
effective date for this limitation until 
the individual notice of these complaint 
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procedures had been in effect for a year. 
Another wanted States to be able to 
waive that limitation for compelling 
reasons. Another commenter wanted 
States to have more flexibility to 
disregard complaints that are weak or 
insubstantial, are a continuation of a 
pattern of complaints that have 
repeatedly been found factually or 
legally unfounded, or that are about the 
same issue as addressed in a recently 
closed complaint or compliance review. 
Another commenter objected to the 
note, stating that a State should not have 
to deal with complaints filed by persons 
outside the State. 

Discussion: The time limits in 
§ 300.662(c) were added in recognition 
that at some point the issues in a 
complaint become so stale that they are 
not reasonably susceptible to 
subsequent resolution. However, such a 
time limit should include an exception 
for continuing violations. States are free 
to accept and resolve complaints 
regcirding alleged violations that 
occurred outside those timelines, just as 
they are free to add additional 
protections in other areas that are not 
inconsistent with the requirements of 
the Act and its implementing 
regulations. 

States must evaluate and resolve each 
complaint on its own merits. It is 
reasonable for a State to resolve a 
complaint on an issue that is the same 
as an issue in an earlier resolved 
complaint by reference to that earlier 
complaint resolution if it has first 
concluded, through review and 
evaluation, that the facts and 
circumstances pertinent to the 
complaints are unchanged. If a State 
were to refuse to accept a complaint 
because it appeared to be similar to an 
issue in an earlier-resolved complaint 
without reviewing whether the facts and 
circumstances pertinent to the 
complaints remain the same, the State 
could be ignoring potential violations of 
the Act. 

With regard to the statement in the 
note that States must resolve complaints 
which allege violations of the Act 
within their respective State even if 
received from an individual or 
organization outside of the State, States 
are responsible for ensming compliance 
with Part B. 

A complaint about implementation of 
the Act filed by someone outside of the 
State may be as effective in bringing 
compliance issues to the State’s 
attention as complaints from State 
residents. In light of the general 
decision to remove all notes from these 
regulations, and to make clear the point 
that complaints from organizations or 
individuals from out of State must also 

be resolved, that concept would be 
integrated into § 300.660(a). 

Changes: Section § 300.660(a) has 
been revised to clarify that any 
complaint includes complaints filed by 
organizations or individuals from 
another State. The note following this 
section has been deleted. 

Subpart G—Allocation of Funds; 
Reports 

Allocations to States (§300.703) 

Comment: None. 
Discussion: A reference to allocating 

funds to the freely associated States was 
omitted from paragraph (a). 

Paragraph (a) incorrectly refers to the 
method of distribution in §§ 300.704- 
300.705. These sections are reserved. 

Changes: A reference to freely 
associated States has been added and 
the references to §§ 300.704-300.705 
have been deleted. 

Permanent Formula (§300.706) 

Comment: None. 
Discussion: Paragraph (b)(2) refers to 

the amount received by a State under 
“this section” in the base year. Funds 
would not be provided imder this 
section of the regulations in the base 
year. They would be provided under 
section 611 of the Act, as indicated in 
§ 300.703(b). 

Changes: The reference has been 
corrected to cite section 611 of the Act. 

Increases in Funds (§300.707) 

Comment: None. 
Discussion: Section 300.707 indicates 

how allocations are to be made if the 
amount available for allocations to 
States under § 300.706 is equal to or 
greater than the amoimt allocated to the 
States under “this section” for the 
preceding fiscal year. The reference to 
“this section” should be to section 611 
of the Act. 

Changes: The reference has been 
revised by replacing the words “this 
section” the first time they appear with 
“under section 611 of the Act”. 

Limitation (§300.708) 

Comment: None. 
Discussion: The language in § 300.708 

describing conditions that are 
“Notwithstanding § 300.707” are 
actually consistent with § 300.707 since 
§ 300.708 is mentioned in § 300.707 as 
establishing conditions. 

Changes: The reference has been 
clarified by rewording the first sentence 
of §300.707. 

Allocations to LEAs (§300.712) 

Comment: Commenters were ' 
concerned about the distribution of 
funds when the permanent formula 

takes effect. In particular, with regard to 
the base payments provision in 
§ 300.712(h), commenters expressed 
concern that it could result in a 
reduction of funds for LEAs in the case 
of an SEA that distributes more than 75 
percent of its allocation to LEAs, and 
the LEA has a high child coimt. Because 
of the apparent absence of a “hold 
harmless” provision, commenters 
recommended clarification that this 
provision does not require an SEA to 
reduce its allocation to an LEA. Other 
commenters asked whether proposed 
§ 300.712(b)(2)(i) means that States 
should be allocating extra funds to LEAs 
based on the total number of students, 
both regular and special education 
students, or whether States should 
allocate based on numbers of special 
education students only. These 
commenters requested that the phrase 
“relative numbers” be clarified. 

With respect to the note following this 
section of the NPRM, a concern of one 
commenter was that proposed 
§ 300.712(b)(2) could be construed as 
limiting States’ ability to direct how 
their LEAs expend Part B funds that 
have been reallocated to LEAs that had 
not adequately provided FAPE to 
children with disabilities, and 
recommended clarification that a State 
may direct how any allocation to an 
LEA is to be spent. 

A commenter recommended that, in 
calculating the distribution of the 15 
percent allocation under the permanent 
formula, consideration be given for 
LEAs with a high incidence of children 
who live in institutional and other 
congregate care facilities, who have 
special needs and attend public schools. 

Discussion: Section 611(g)(2)(B)(i) of 
the Act requires that when the 
permanent formula becomes effective, 
LEAs be allocated base pajmaents based 
on 75 percent of the amounts that each 
State received in the year prior to that 
in which the permanent formula became 
effective. Funds that States are required 
to allocate to LEAs above this level must 
be allocated based on children enrolled 
in elementary and secondary schools 
and children in poverty. This will result 
in some redistribution of funds among 
LEAs that have received funds above the 
75 percent level on a basis of counts of 
children with disabilities. However, 
because these provisions are based on 
the Act, they cannot be changed through 
regulations. States may address this 
redistribution of resources through 
funds that they set aside for State level 

. activities. 
The IDEA Amendments of 1997 

maintain, in section 611(f) of the Act, as 
reflected in § 300.370(a), the flexibility 
of States to provide additional support 
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to LEAs using these funds. However, it 
is appropriate to amend § 300.370 to 
clarify that SEAs may use these funds 
directly, or distribute them on a 
competitive, targeted, or formula basis 
to LEAs. 

Section 300.712{b)(2)(i) is based on 
section 611(g)(2)(B)(ii)(I) of the Act, 
which requires that required flow 
through funds to LEAs be distributed 
based on the relative munbers of 
“children enrolled” in public and 
private elementary and secondary 
schools. Children enrolled include both 
regular and special education students. 

The term “relative numbers”, which 
is used in section 611(g)(2)(B)(ii) of the 
Act and in proposed § 300.712(b)(2), 
adequately conveys the meaning that 
the ^locations of the 85 percent and the 
15 percent will be the same proportion 
of ^e total available as the respective 
numbers of children in the LEA to the 
State totals. 

Section 300.712(b)(3) deals with the 
allocation of funds, not the use of funds. 

Section 611(g)(2)(B)(ii) of the Act, as 
reflected in proposed § 300.712(b)(2), 
requires that 15 percent of the funds 
remaining after base payments be 
distributed based on the relative 
numbers of children living in poverty as 
determined by the SEA in each LEA. 
The incidence of children living in 
institutional or other congregate care 
facilities is not a factor in this 
distribution, and cannot be added. 
However, SEAs may use funds available 
for State level activities to provide 
additional support for children in 
institutional or other congregate care 
facilities. 

Changes: Section 300.370 has been 
amended to add a new paragraph (c) to 
clarify that an SEA may directly use 
funds that it retains but does not use for 
administration, or may distribute them 
to LEAs on a competitive, targeted, or 
formula basis. 

Comment: None. 
Discussion: Although no comments 

were received for this Part regarding 
base payments for new LEAs, a number 
of commenters on the Preschool Grants 
for Children with Disabilities program 
regulations (34 CFR Part 301) raised the 
issue of whether charter schools or 
LEAs not in existence during fiscal year 
1997 would be eligible for a base 
payment under § 301.31(a) of the 
regulations for the Preschool Grants for 
Children with Disabilities program, emd, 
if so, how such pajonents should be 
calculated. 

A similar issue exists with regard to 
base payments under the Assistance to 
States for the Education of Children 
with Disabilities program after the 
appropriation under section 611(j) of the 

Act exceeds $4,924,672,200. The 
regulations should be revised to ensure 
that charter schools established under 
State law as LEAs and LEAs not in 
existence in the year prior to the year in 
which the appropriation for the 
Assistance to States for the Education of 
Children with Disabilities program 
exceeds $4,924,672,200 Me eligible to 
receive base payments. 

In addition, if the bovmdaries of LEAs 
that were in existence or administrative 
responsibility for providing services to 
children with disabilities ages 3 through 
21 are changed, adjustments to the base 
pa3anents of the affected LEAs also 
should be made. For example, a chemge 
in administrative responsibility might 
encompass a change in the age range for 
which an LEA is responsible for 
providing services such as where 
responsibility for serving high school 
students is transferred from one LEA to 
another. 

These adjustments will ensure that 
affected LEAs equitably share in their 
base payments. The base amounts for 
new and previously existing LEAs, once 
recalculated, should become the new 
base payments for the LEAs. These base 
payments would not change unless the 
payments subsequently need to be 
recalculated pursuant to § 300.712. 

Adjustments to base payments would 
be based on the current munbers of 
children with disabilities served as 
determined by the SEA. In making a 
determination, the SEA may exercise 
substantial flexibility. For example the 
SEA may choose to revise base 
payments based on the current location 
of children with disabilities included in 
a previous child count or a new coimt 
of children served by affected LEAs. 

Changes: Section 300.712 has been 
revised to clarify that, if LEAs are 
created, combined, or otherwise 
reconfigmed subsequent to the base year 
(i.e. the year prior to the year in which 
the appropriation imder section 611(j) of 
the Act exceeds $4,924,672,200), the 
State is required to provide the LEAs 
involved with revised base allocations 
calculated on the basis of the relative 
numbers of children with disabilities 
ages 3 through 21, or 6 through 21 
depending on whether the State serves 
all children with disabilities ages 3 
through 5, currently provided special 
education by each of the affected LEAs. 

Comment: A nxunber of commenters 
requested that notes be deleted from the 
regulations implementing Part B of 
IDEA. 

Discussion: The note following this 
section in the NPRM indicates that 
States should use the best data available 
to them in making allocations based on 
school enrollment and children living in 

poverty. The note also encourages LEAs 
to include data on children who are 
enrolled in private schools and suggests 
alternative soiuces such as aggregate 
data on children participating in the free 
or reduced-price meals program under 
the National School Limch Act and 
allocations imder title I of the 
Elementary and Secondary Education 
Act as bases for determining poverty. 
These suggestions still reflect options 
for allocating funds, but need not be 
specified in the regulations. The 
requirement for States to use the best 
data available to them should be 
included in the regulations. 

Changes: The note has been removed 
and § 300.712 has been expemded to 
state that for the purpose of making 
grants under this section. States must 
apply, on a uniform basis across all 
LEAs, the best data that are available to 
them on the numbers of children 
enrolled in public and private 
elementary and secondary schools and 
the numbers of children living in 
poverty. 

Former Chapter 1 State Agencies 
(§300.713) 

Comment: Commenters indicated that 
§ 300.713, which mirrors the statutory 
language regarding pa5auents to former 
Chapter 1 State agencies, should be 
clariffed to indicate that these agencies 
must receive the current amoimt of their 
Part B allocation, rather than jm amount 
that would not exceed the fiscal year 
1994 per child amount. Otherwise, the 
result would be a reduction of 
allocations to these agencies. The 
commenters recommended adding a 
new paragraph (c) to § 300.713 to 
provide that, in years where the per 
child amount under Part B exceeds the 
per child amount for fiscal year 1994, 
each State agency shall receive the per 
child amount under Part B for each 
child to whom the agency is providing 
special education and related services* in 
accordance with an lEP. 

Other commenters indicated the need 
to clarify that payments to former 
Chapter 1 State agencies are targeted for 
direct service costs as in the past. 
Several commenters believe that 
payments to former Chapter 1 State 
agencies must follow the child, and 
recommended inserting the phrase 
“including State-operated and State- 
supported school programs” after 1994 
at the conclusion of § 300.713(a) to 
ensure that the children who are 
counted actually receive the funds for 
which they are eligible. 

Some commenters stated that the 
merger of the former Chapter 1 
Handicapped program with Part B had 
a negative effect at the State level on 
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private special education schools, 
because funds intended for children are 
now being used by many States for both 
State and municipal administrative 
costs. Other commenters recommended, 
consistent with the intent of the merger 
of the former Chapter 1 Handicapped 
program with Part B, that these schools 
should he treated as LEAs for funding 
purposes, regardless of whether they 
meet the Part B definition of LEA. 

One commenter took issue with the 
fact that the Act specifies a reporting 
date of December 1 of the fiscal year,, 
while the proposed regulation allows a 
State, at its discretion, to report on 
December 1 or on the last Friday of 
October. Since the Act sets a specific 
date, this commenter requests that only 
the statutory date be used in the 
regulation. 

Discussion: Fimds provided to former 
Chapter 1 State agencies that exceed 
fiscd year 1994 levels are provided 
either because the amounts to which 
former Chapter 1 State agencies are 
entitled as LEAs, without regard to their 
status as former Chapter 1 agencies, 
exceed the minimum allocations for 
former Chapter 1 agencies, or at the 
discretion of the States firom funds 
available to be set aside for State level 
activities. 

The IDEA Amendments of 1997 
maintain, in section 611(f), as reflected 
in § 300.370(a), the flexibility of States 
to provide additional support to State 
agencies beyond the formula 
entitlement of LEAs under § 300.712. It 
would be inappropriate, as well as 
inconsistent with the Act, to compel 
States that have voluntarily passed 
through higher levels of funding to State 
agencies in the past to maintain those 
levels of funding as a requirement. 

There has been confusion in some 
States regarding the entitlement of 
former Chapter 1 Handicapped State 
agencies to funds distributed by formula 
to LEAs that would be above the 
eunounts these State agencies received 
per child for 1994 xmder the Chapter 1 
Hcmdicapped program. Under the IDEA, 
both before and after enactment of the 
IDEA Amendments of 1997, the 
amounts to which these State agencies 
are entitled are minimum amounts. 
Former Chapter 1 Handicapped State 
agencies are entitled to formula 
allocations in the same amoimts as other 
LEAs. They may also be eligible for 
additional payments to bring their 
funding levels per child up to the levels 
they received under the Chapter 1 
Handicapped program for fiscal year 
1994. 

Under the initial allocation of fiscal 
year 1998 funds, which became 
available on July 1,1998, the minimum 

per child allocations that former 
Chapter 1 Handicapped State agencies 
are entitled to as LEAs exceeds the 
amount per child that these agencies 
received for fiscal year 1994 under the 
Chapter 1 Handicapped program in 40 
States. SEAs in these States must 
provide former Chapter 1 Handicapped 
State agencies at least the minimum 
amount per child that they are entitled 
to as LEAs, not the lesser amoimts that 
they received per child imder the 
Chapter 1 Handicapped program for 
1994. 

For 10 States and the District of 
Columbia, the minimiun per child 
amounts to which former Chapter 1 
Handicapped State agencies are entitled 
as LEAs are still slightly smaller than 
the amovmts that these agencies 
received per child for 1994 under the 
Chapter 1 Handicapped program. In 
these States, SEAs must provide the 
former Chapter 1 Handicapped State 
agencies with the amoimts per child 
that these agencies are entitled to as 
LEAs. SEAs must then provide 
additional funds to the former Chapter 
1 Handicapped State agencies from the 
amounts that the SEAs set aside for 
State level activities. The amount of 
these additional funds is equal to the 
difference between the amoimt per child 
that the former Chapter 1 State agencies 
received under the Chapter 1 
Handicapped program for 1994 and the 
amoimt per child they receive as LEAs, 
multiplied by the lesser of the number 
of children ages 6 through 21 currently 
served by the former Chapter 1 
Handicapped State agencies or the 
number of children ages 3 through 21 
served by these agencies for 1994 under 
the Chapter 1 Handicapped program. 

It is expected that for the Federal 
fiscal year 1999 appropriation, which 
will become available on July 1,1999, 
the minimum per child amoimts that 
will be provided to all LEAs, including 
former Chapter 1 Handicapped State 
agencies, will exceed the per child 
allocations under the Chapter 1 
Handicapped program in all States. 

Former Chapter 1 agencies are subject 
to the same requirements as other LEAs, 
and are not limited to using Part B funds 
only for direct service costs. 

Adding the phrase “including State- 
operated and State-supported school 
programs” after “1994” at the 
conclusion of § 300.713(a) would not 
ensure that the children who are 
counted actually receive funds. 
Moreover, the last paragraph in 
§ 300.713(a) deals with the optional use 
of funds available for State level 
activities to increase funding for LEAs 
that formerly served children who he.d 
at one time been in State-operated or 

State-supported programs, not to 
increase funding for State-operated and 
State-supported programs themselves. 
However, States, at their discretion, may 
use funds available for State level 
activities to provide support for State- 
operated or State-supported programs 
under § 300.370. 

It should also be noted that, under the 
Act, States are required to ensure that 
all children with disabilities have access 
to a free appropriate public education 
regardless of the sources of funds that 
are used to provide that education. 
Ensuring that specific amounts of 
Federal funds are used for each of the 
6 million children with disabilities who 
receive special education services 
would be administratively unwieldy 
and would not necessarily help to 
ensure that States meet this 
requirement. 

The Chapter 1 Handicapped program 
was merged with the IDEA Part B 
Assistance to States for the Education of 
Children with Disabilities program in 
1995. The merger was not affected by 
the IDEA Amendments of 1997, and its 
impact cannot be addressed by these 
regulations. 

Section 602(15) of the Act defines 
LEA as including educational service 
agencies. Educational service agencies 
are defined in section 602(4) of the Act 
and § 300.10 as including public 
institutions or agencies having 
administrative control and direction 
over a public elementary or secondary 
school. State agencies formerly provided 
funding under the Chapter 1 
Handicapped program and which 
continue to provide special education 
and related services to children with 
disabilities fall within this definition. 
Individual schools that received funding 
through State agencies under the 
Chapter 1 Handicapped program are not 
LEAs under the Part B Assistance to 
States for the Education of Children 
with Disabilities program. 

Section 611(d)(2) of the Act specifies 
that, for the purpose of allocating funds 
among States, States may report 
children either as of December 1 nr the 
last Friday in October of the fiscal year 
for which funds are appropriated. Using 
the same dates for establishing 
minimum funding levels for former 
Chapter 1 Handicapped State agencies 
will reduce burden on States that count 
children in October by eliminating the 
need for a separate count of children 
served by State agencies in December. 

Changes: Language has been revised 
in paragraph (a)(1) to clarify that the 
amount that each former Chapter 1 State 
agency must receive is a minimum 
amount. 
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Reallocation of LEA Funds (§300.714) 

Comment: One commenter 
recommended that this section be 
eliminated because it causes a 
disincentive for LEAs to provide 
“adequate” or even more than 
“adequate” FAPE. 

Another commenter stated that the 
regulation must provide the State 
agency with a basis for determining that 
an LEA is adequately providing FAPE to 
all children with disabilities residing in 
the area served by that agency with 
State and local funds, and indicated that 
there is a need for guidance on criteria 
for determining when any portion of the 
funds allocated under this part may be 
removed. Criteria suggested by the 
commenter for this purpose include: (1) 
lEP related measures such as 
appropriateness of measurable lEP goals 
and a high percentage of annual goals 
successhilly completed; (2) educational 
inputs such as student staff ratios 
including related services staff; and (3) 
a relatively large amount of unexpended 
IDEA funds. 

Discussion: The authority of SEAs to 
reallocate funds among LEAs if they 
determine that an LEA is adequately 
providing FAPE to all children with 
disabilities residing in the area served 
by the LEA and that the LEA does not 
need those funds to provide FAPE, is 
included in section 611(g)(4) of the Act. 
This authority cannot be removed 
through regulations. However, it is 
expected that SEAs would use this 
authority only in imusual circumstances 
(e.g., when there is a radical reduction 
in the number of children served by a 
LEA). 

Moreover, the instances in which an 
SEA would reallocate the funds of an 
LEA because the LEA is providing 
adequate services and does not need the 
funds should be relatively rare, and the 
circumstances causing such a 
determination also should be imusual. 

It would be very difficult to establish 
criteria that could be appropriately and 
fairly apphed in all cases. For this 
reason, the criteria for determining these 
instances should be left at the discretion 
of the States. 

Changes: None. 

Payments to the Secretary of the Interior 
for the Education of Indian Children 
(§300.715) 

Comment: None. 
Discussion: The reference to “this 

section” in paragraph (a) should also 
include a reference to § 300.716 because 
the earmarked funds include Indian 
children covered under both sections. 

Changes: The term “this section” in 
§ 300.715(a) has been revised to read 
“this section and § 300.716.” 

Limitation for Freely Associated States 
(§300.719) 

Comment: None. 
Discussion: The references to “this 

part” in paragraph (c) of this section 
should be changed to “Part B of the 
Act.” 

Changes: Section 300.719 (c)has been 
amended, consistent with the above 
discussion. 

Annual Report of Children Served— 
Report Requirement (§ 300.750) 

Comment: Several commenters 
objected to the note following § 300.750 
of the NPRM, stating that it reflects only 
the requirements of prior law, cmd not 
all requirements in the current section 
611 of the Act. The commenters 
recommended that, if the note is 
retained, it needs to be revised to 
conform more closely to the current 
language used in the Act. For example, 
the references in the note to section 
611(a)(5) of the Act should be deleted, 
since that section no longer exists. Also, 
the population that a State may count 
for ^location purposes no longer differs 
from the population of children to 
whom the State must make FAPE 
available, and this needs to be explained 
in the note. 

Another commenter recommended 
that the regulations on annual SEA 
reports to the Department be amended 
to include the requirements of section 
618(a)(1)(A) of the Act. 

Discussion: The note following this 
section in the NPRM indicates that the 
number of children who are counted for 
the purpose of distributing funds may 
be different from the children for whom 
the States must make FAPE available. In 
order to receive full funding under Part 
B of the IDEA, States must provide 
services to all children with disabilities 
ages 3 through 17, and to children 18 
through 21 when not inconsistent with 
State law or practice, or the order of any 
court. These statements in the note 
reflect the requirements of IDEA. 
However, consistent with the decision 
to not include notes in the final 
regulations, the note should be deleted. 

It should be noted that until the 
appropriation for the Assistance to 
States for the Education of Children 
with Disabilities program exceeds 
$4,924,672,200, the interim formula 
requires that funds be distributed based 
on the number of children served, and 
the limitations in section 611(a)(5) of 
IDEA prior to the IDEA Amendments of 
1997, which prohibit the Secretary from 
counting more than 12 percent of 
children with disabilities in certain 
cases, will be in effect until that time. 

The content of the report is addressed 
in § 300.751. The reporting 

requirements in section 618 of the Act 
are complex. The Secretary believes that 
it would be better to address the data 
reporting requirements of the new 
section 618 as part of the clearance 
process for data collection rather than 
through these regulations. 

Changes: The note has been removed. 

Annual Report (§ 300.751) 

Comment: Commenters stated that 
while § 300.751(a) specifies the 
information that must be included in 
the report for any year before the total 
appropriation for section 611 of the Act 
first exceeds $4,924,672,200, it is 
unclear what information should be 
included in the report after that date. 
The commenters indicated a need for 
this clarification in the regulation. 

Other commenters recommended that 
the regulation clarify that if a child is 
deaf-blind, that child must be reported 
under that category, and if the child has 
more than one disability (other than 
deaf-blindness), that child must be 
reported imder multiple disabilities. 
These commenters also requested that 
the regulations explain that the 
responsibility for the annual census 
count of deaf-blind children should be 
with the single and multi-State deaf- 
blind projects. 

Discussion: Before the total 
appropriation for section 611 of the Act 
first exceeds $4,924,672,200, a count of 
children ages 3 through 21 will be used 
for distributing funds. After this level is 
reached, data on the number of children 
served will continue to be necessary due 
to the requirement in section 611(a)(2) 
of the Act that no State be allocated an 
amount per disabled child served 
greater than 40 percent of the average 
per-pupil expenditure in public 
elementary and secondary schools in 
the United States. The language in 
§ 300.751 should reflect this 
requirement. In addition, data included 
in the report does not necessarily reflect 
the flexibility potentially available to 
the States to use sampling to collect data 
or new data reporting requirements for 
children ages 3 through 9. 

The NPRM provided that a child with 
deaf-blindness must be reported under 
the category “deaf-blindness” and that a 
child who has more than one disability, 
other than deeif-blindness, must be 
reported under the category “multiple 
disabilities”. 

The single and multi-State deaf-blind 
projects, which are funded under 
discretionary awards under Part D of the 
Act, are not responsible for conducting 
a census count of deaf-blind children. 
Those projects were required to report 
on the number of children with deaf¬ 
blindness that they serve. These Part 



Federal Register/Vol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 12651 

300 regulations set out the requirements 
for participation of States imder Part B 
of the Act. 

Changes: This section has been 
reworded to reflect in paragraph (a) data 
required for the distribution of funds, 
including data on the numbers of 
children with disabilities that are 
provided special education and related 
services in the age groupings 3 through 
5, 6 through 17, and 18 through 21. The 
remainder of the section has been 
revised to reflect the Secretary’s ability 
to permit sampling to collect data, new 
data collection requirements in the Act, 
and to clarify that children who are not 
classified as developmentally delayed 
and who have two disabilities 
consisting of deafness and blindness 
should be reported under the category of 
“deaf-blind”. 

Annual Report of Children Served— 

Certification (§ 300.752) 

Comment: None. 
Discussion: The certification of an 

accurate and unduplicated count of 
children with disabilities receiving 
special education and related services 
on the dates in question is critical only 
with regard to obtaining information 
needed for the allocation of funds. 

Changes: The certification of an 
accurate and unduplicated count has 
been limited to the data required under 
§ 300.751(a), which, as revised, is 
limited to information required to make 
funding allocations to States. 

Annual Report of Children Served— 

Criteria for Counting Children 
(§300.753) 

Comment: None. 
Discussion: Children with disabilities 

who are enrolled by their parents in 
private schools should be able to be 
counted by LEAs if those children 
receive special education or related 
services, or both, that are provided in 
accordance with a services plan and 
meet the requirements of §§ 300.452- 
300.462. The language in the NPRM 
could have been read to require that 
children with disabilities enrolled by 
their parents in private schools be 
provided all of the related services they 
need to assist them in benefitting from 
special education in order for the LEAs 
to count these children. 

Changes: Section 300.753 has been 
revised to permit LEAs to couht private 
school children with disabilities who 
are receiving special education or 
related services, or both, that meet 
standards and are provided in 
accordance with §§ 300.452-300.462. 

Comment: A number of commenters 
requested that notes be deleted from the 

regulations implementing Part B of 
IDEA. 

Discussion: Note 1 following this 
section in the NPRM indicated that 
States may count children with 
disabilities in a Head Start or other 
preschool program operated or 
supported by a public agency if those 
children are provided specif education 
that meets State standards. All children 
who are counted must be enrolled in a 
school or program providing special 
education or related services that is 
operated or supported by a public 
agency. However, a child with a 
disability may also be enrolled in a 
private school. All children who are 
counted must be provided with services 
that meet State standards regardless of 
whether they are also enrolled in a 
private school. 

Note 2 to this section in the NPRM 
indicated that where a child receives 
special education from a public source 
at no cost, but whose parents pay for the 
basic or regular education, the child 
may be counted. The revised § 300.753 
more clearly reflects the fact that 
children with disabilities enrolled by 
their parents in private schools are 
eligible to be cormted. This is true 
whether the ciuriculum of the school 
consists of basic or regular education, or 
special education. 

Note 2 also indicated that the 
Department expects that there would 
only be limited situations in which 
special education would be clearly 
separated from regular education— 
generally, if speech services are the only 
special education required by the child. 
This expectation is not consistent with 
the flexibility that LEAs have in 
providing services to children in private 
schools. 

As Note 2 indicated, a State may not 
count Indian children on or near 
reservations and children on military 
facilities if it provides them no special 
education. If an SEA or LEA is 
responsible for serving these children, 
and does provide them special 
education and related services, they 
may be counted. 

If a public agency places or refers a 
child with disabilities to a public or 
private school for educational purposes, 
parents may not be charged for any part 
of the child’s education. 

Changes: The notes have been 
removed, and language has been added 
to § 300.753 to clarify that, in order for 
a State to count children, the children 
must be enrolled in a school or program 
that is operated or supported by a public 
agency, and that they may not count 
children who are served solely thfough 
Federal programs, including programs 
of the Departments of Interior, Defense, 

and Education except as covered under 
§ 300.184(c)(2). 

Annual Report of Children Served— 

Other Responsibilities of the State 
Education Agency (§ 300.754) 

Comment: One commenter 
recommended that the SEA should be 
required to sanction LEAs for providing 
intentionally misleading or false 
information about the number of 
children with disabilities receiving 
special education and related services 
within the LEA’s jurisdiction. 

Discussion: The IDEA Pari B 
Assistance to States for the Education of 
Children with Disabilities program is 
administered primarily through SEAs. It 
is in the individual State’s interest as 
well as the national interest to ensure 
that counts of children are accurate; 
requiring semctions for LEAs that 
provide intentionally misleading or 
false information would be unnecessary 
and overly prescriptive. The IDEA 
allows States to impose sanctions 
subject to the requirements of the Act. 

Changes: None. 
Comment: None. 
Discussion: Section 300.754(d) refers 

to “reports” under §§ 300.750-300.753. 
These sections refer to only one report. 

Changes: The word “reports” has 
been changed to “report”. 

Comment: A number of commenters 
requested that notes be deleted from the 
regulations implementing Part B of 
IDEA. 

Discussion: The note following this 
section in the NPRM indicates that data 
required in the annual report of children 
served are not to be transmitted to the 
Secretary in personally identifiable 
form, and that States are encouraged to 
collect these data in non-personally 
identifiable form. The formats used by 
the Secretary for collecting data do not 
provide for individual identification of 
children. The formats for data collection 
by States are a matter of State discretion. 

Changes: The note has been removed. 

Disproportionality (§ 300.755) 

Comment: Commenters recommended 
that the regulation define what 
constitutes a significant 
disproportionality based on race in the 
identification, labeling, and placement 
of children with disabilities, thus 
triggering the obligation to review and 
revise, as appropriate, identification and 
placement policies, practices and 
procedures. Another commenter 
recommended additional language 
requiring consultation with parent 
training and information centers, parent 
and civil rights advocacy groups, and 
others, during this process. Other 
commenters suggested that data be 
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collected annually when the child count 
is submitted, and that a requirement 
should be added that data be analyzed. 
If disproportionality is found, a 
corrective action plan must be 
developed by the SEA, and such a plan 
should be reported to the Secretary and 
to the public annually. 

Another commenter was supportive of 
the requirement in § 300.755 but noted 
that, because many BIA schools are 
serving American Indian children from 
wide catchment areas, an increasing 
number of children with disabilities are 
enrolling in these schools for what may 
be valid reasons. The commenter 
recommended a requirement for review 
and revision of policies by 
representatives of the Department of the 
Interior who have experience in the 
unique political, cultural, and 
geographical issues affecting the 
identification of these children as 
disabled and in need of special 
education and related services. 

Discussion: The Act provides that the 
States and the Secretary of the Interior 
must collect data, determine if 
disproportionality exists, and tcike 
corrective action. In order for States and 
the Department of the Interior to 
determine if disproportionality exist 
they must establish criteria for 
determining what constitutes significant 
disproportionality. It is expected that 
the determination of disproportionality 
will involve consideration of a wide 
range of variables peculiar to each State 
including income, education, health, 
cultmal, and other demographic 
characteristics in addition to race. 
Prescribing how the States should 
determine disproportionality and take 
corrective action would not reflect the 
varied circumstances existing in each 
State and is not consistent with 
discretion afforded to States imder the 
statute. 

It should also be noted that the 
Department’s Office for Civil Rights also 
looks at disproportionality in its review 
of State and local activities, and that the 
Office of Special Education Programs 
will monitor to ensure compliance with 
this requirement. 

The determination of 
disproportionality is separate from a 
determination as to whether any 
corrective action is appropriate. The 
Secretary of the Interior is expected to 
utilize knowledgeable individuals to 
determine if corrective action is called 
for in a particular instance. 

Changes: None. 

Part C 

The following is an analysis of the 
significant issues raised by the public 
comments received on the NPRM 

published on October 22,1997 (62 FR 
55026) for the Early Intervention 
Program for Infants and Toddlers with 
Disabilities. The Department solicited 
comments on proposed changes to six 
regulatory provisions in the Early 
Intervention Program for Infants and 
Toddlers with Disabilities, formerly 
known as Part H of the Individuals with 
Disabilities Education Act (IDEA). 
Effective July 1,1998, Part H of IDEA 
(Part H) was relocated to Part C of IDEA 
(Part C). The proposed changes were 
made to conform Part C to proposed 
changes in Part B of IDEA. On April 14, 
1998, the Department published 
technical changes to the Part C 
regulations to incorporate statutory 
changes to Part C made by the IDEA 
Amendments of 1997 (63 FR 18290). A 
notice requesting advice and 
recommendations on Part C regulatory 
issues was also published on April 14, 
1998 (63 FR 18297). Although the 
deadline for conunents on Part C 
regulatory issues was July 31,1998, the 
Department reopened the comment 
period by publishing another notice on 
August 14, 1998 (63 FR 43865-43866). 

In response to the Department’s 
invitation in the NPRM published on 
October 22,1997, several parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the resulting changes 
in the regulations follow. Substantive 
issues are discussed under the section of 
the regulations to which they pertain. 
Technical and other minor changes—” 
and suggested changes the Department 
is not legally authorized to m^e under 
the applicable statutory authority “—are 
not addressed. All Part C provisions 
amended by these regulations that were 
not the subject of the NPRM are 
amended only to conform provisions to 
statutory changes to Part C made by the 
IDEA Amendments of 1997, or to 
conform technical provision^ to changes 
made to the Part B regulations. 

Goals 2000: Educate America Act 

Comment: One commenter asked how 
the Goals 2000: Educate America Act 
(Goals 2000) would be implemented for 
infants and toddlers with disabilities, in 
particular how the first goal of all 
children in America starting school 
ready to learn would be realized for 
infants and toddlers with disabilities. 
The commenter asked if there would be 
definitions or criteria promulgated 
pursuant to Goals 2000 regarding an 
infant’s or toddler’s readiness to learn. 

Discussion: The National Education 
Goals are goals, not requirements; no 
definitions or criteria are necessary to 
specify how States should make 
progress towards goal one, “All children 

in America will start school ready to 
learn.’’ Children with developmental 
delays are likely to experience poor 
educational results because of a 
disability without appropriate early 
intervention. By ad^essing the effects 
of a disability or complications that 
could arise if services are not provided, 
these children will have a greater 
likelihood of better results, and require 
less intensive or possibly no special 
services, when they are ready to enter 
school. The Part C Early Intei'vention 
Program helps States to address the 
needs of infemts and toddlers with 
disabilities and their families by 
promoting child find activities, 
implementing family-focused service 
systems, coordinating early intervention 
services on a statewide basis, and 
providing critical services that 
otherwise would not be available. As 
such, the program plays a major role in 
improving the school readiness of these 
young children and meeting the 
National Education Goal of ensuring 
that every child enters school ready to 
learn. 

Changes: None. 

General Comments 

Comment: Several of the commenters 
requested that the Department issue a 
full notice of proposed rulemaking 
(NPRM) for the Part C program. 
Commenters questioned why the 
particular regulatory provisions in the 
October 22,1997 NPRM were singled 
out for revision. Many requested 
generally that the Department clarify the 
statutory amendments to Part C, such as 
the provisions regarding natural 
environments. 

Discussion: The six provisions related 
to Part C in these regulations have been 
revised in order to achieve consistency 
with parallel Part B regulations. 
Regarding the remainder of the Part C 
regulations, the Department solicited 
comments regarding all of the Part C 
regulations on April 14,1998, and 
extended the comment period on 
August 14,1988. Comments received in 
response to the October 22,1997 NPRM 
regarding Part C regulations that were 
not the subject of that NPRM will be 
retained and considered with the 
comments received pursuant to the 
April 14 and August 14,1998, 
solicitations. However, additional 
submissions from those same 
commenters are welcome. 

These final regulations contain 
several technical changes that were not 
included in the April 14,1998 
regulatory changes. All of these changes 
will be included in the next version of 
Part C regulations published in the Code 
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of Federal Regulations (CFR), which is 
revised each year. 

As with the final Peirt B regulations 
published in this issue of the Federal 
Register, these final Part C regulations 
will not contain notes. The critical 
substantive portions of the notes will be 
incorporated into the corresponding 
regulatory provision or the applicable 
discussion section in this preamble. 
Other information fi'om the notes will be 
deleted. 

Changes: None. 

Definition of Parent (§303.18) 

Comment: There were a few 
comments regarding the revisions to the 
definition of parent at § 303.18. Some 
commenters liked the changes emd some 
objected to the changes. Commenters 
who objected did so primarily because 
the proposed changes were perceived to 
conflict with prior OSEP opinions and 
ultimately result in fewer children 
having “parent” representation at 
meetings. Commenters also asked what 
constitutes a “long-term parent 
relationship” for an infant or toddler. 

Discussion: The changes to the 
definition of parent under Part C are to 
clarify that the definition is an inclusive 
one and to conform Part C to Part B for 
consistency and continuity purposes. 
The changes should result in more, 
rather them fewer, children having 
parental representation, as the 
regulation clarifies that foster parents 
may, in appropriate circxunstances, 
imless prohibited by State law, serve as 
parents. Under these regulations, the 
term “parent” is defined to include 
persons acting in the place of a parent, 
such as a grandparent or stepparent 
with whom the child lives, as well as 
persons who are legally responsible for 
a child’s welfare, and, at the discretion 
of the State, a foster parent who meets 
the requirements in paragraph (b) of this 
section. 

With respect to the meaning of “long¬ 
term parental relationship,” this term 
was included to ensure that when a 
child is in foster care, decisions 
regarding services are made by the foster 
parents only if they have had, or will 
have, a parental relationship that is on¬ 
going rather than temporary. The goal is 
that decisions regarding services will be 
made only by those who have or will 
have a substantive understanding of the 
child’s needs. Thus, for example, a 
parental relationship would be 
considered “long-term” if (1) at the time 
the relationship is created, it is intended 
to be a long-term arrangement, or (2) the 
relationship has existed for a relatively 
long period of time. For older children. 
States could require a more lengthy time 

period than would be appropriate for 
infants and toddlers. 

Several changes to this provision cire 
in response to comments regarding the 
corresponding provision in the Part B 
regulations {§ 300.20). The general 
definition of “parent” is amended to 
make clear that adoptive parents have 
the same status as natural parents. In 
addition, to avoid conflict with State 
statutes, a provision is added permitting 
the use of foster parents vmder these 
regulations unless State law prohibits 
foster parents firom acting as parents for 
these piuposes. For further explanation 
of the changes, see the discussion 
regarding 34 CFR 300.20 in the 
preamble to the final Part B regulations. 

Changes: Section 303.18 has been 
cunended to specifically include 
adoptive parents, and to permit States in 
certain circumstances to use foster 
parents as parents vmder the Act 
without amending relevant State 
statutes on the definition of “parent”. 
The substance of the note has been 
incorporated into the regulations, and 
the note has been deleted. 

Prior Notice (§ 303.403) 

Discussion: No comments were 
received regarding proposed 
§ 303.403(b)(4), and it is included in 
these final regulations. However, given 
the comments regarding the parallel 
section vmder Part B, and the fact that 
Part C does not have a separate 
procedural safeguards notice, 
§ 303.403(b)(3) is changed to make clear 
that the notice given under this section 
must contain all procediual safeguards 
under Part C, including the new 
mediation procedures in § 303.419. 

Changes: Section 303.403(b)(3) is 
amended to clarify that the notice must 
inform parents about all procedural 
safeguards available vmder §§ 303.401- 
303.460. 

Adopting Complaint Procedures 
(§303.510) 

Comment: One commenter requested 
that the Department clarify how 
frequently States are required to 
disseminate their State complaint 
procedures in proposed § 303.510(b); 
the commenter also asked that the 
requirement include provisions for 
limited-English speakers and non¬ 
readers. 

Discussion: It is unnecessary to 
specify a frequency for dissemination of 
State complaint procedures; States have 
the responsibility to ensvure that their 
publicly-disseminated State complaint 
materials are distributed to parents, as 
well as to the other required entities, - 
and to ensvue that the materials are kept 
up to date. In addition, the lead agency 

is now required to provide an 
explanation of the State complaint 
procedvues to parents at the various 
times specified in § 303.403(b)(4), as 
part of the “prior notice” requirement. 
The requirements of § 303.403 regarding 
prior notice include commvmicating the 
notice in the parents’ native language or 
other mode of communication; 
therefore, it is unnecessary to add those 
provisions to § 303.510. 

Because a new paragraph (b) is added 
to this section (see discussion below), 
the language in proposed (b) fi'om the 
NPRM is moved to paragraph (a)(2) of 
this section. 

Changes: A portion of the existing 
note is incorporated into § 303.510(a) 
and the note is removed. Proposed Note 
2 is incorporated into the regulation as 
new § 303.510(b); the language in 
proposed § 303.510(b) is moved to new 
§ 303.510(a)(2). In addition, the 
language in the proposed note following 
§ 303.511 regarding complaints from out 
of State is incorporated into 
§ 303.510(a)(1). 

Comment: Several commenters 
requested clarification of the provision 
regarding compensatory services in Note 
2 to proposed § 303.510. Compensatory 
services are also referenced in proposed 
§ 303.511(c). One commenter stated that 
compensatory services are not 
appropriate for infants and toddlers 
receiving services under Part C; services 
are already year-round, and because the 
frequency and intensity of services are 
individually tailored to the child’s 
needs in the IFSP, supplementing those 
services would not be appropriate. This 
commenter noted, however, that 
families who procure services at their 
own expense because em IFSP was not 
implemented in a timely manner should 
be able to receive reimbursement. 
Another commenter stated that 
additional public discussion is needed 
before finalizing this provision 
regarding compensatory services. The 
commenter raised questions concerning 
how compensatory services would be 
funded and provided by a lead agency 
before a child tiuns three years old, how 
such services would be funded and 
provided after the child turns three, and 
how such post-Part C services would be 
integrated with the child’s special 
education services. Another commenter 
requested the Department’s “vision” for 
the proposed application of this 
regulation. 

Discussion: The note reflected what 
has always been the case “—that lead 
agencies have the authority to order 
remedies in appropriate circumstances 
for a violation of Part C in resolving 
complaints under the procedures in 
§§ 303.510-303.512. However,* 
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consistent with the decision to remove 
notes from the Part B regulations, and to 
emphasize the importance of lead 
agency action to resolve complaints in 
a way that provides individual relief 
when appropriate and addresses 
systemically the provision of 
appropriate services, a provision is 
added to this section. The provision 
clarifies that if the lead agency has 
found a failure to provide appropriate 
services to an infant or toddler with a 
disability through a complaint, the 
resolution must address both how to 
remediate the denial of services, and 
how to provide appropriate services for 
all infants and toddlers with disabilities 
in the State and in the future. While 
recognizing that compensatory services, 
in the sense used under Part B, may be 
inappropriate for an infant or toddler in 
many instances, it should not be 
precluded where it is an appropriate 
corrective action as determined by the 
lead agency based on the individual 
circumstances. Lead agencies retain the 
authority, responsibility, and flexibility 
to construct appropriate remedies in 
individual cases in order to obtain the 
results needed for the child and family. 
Possible remedies may include 
reimbursement of sums spent by a 
parent, services-**-compensatory or 
otherwise, or other appropriate 
corrective action. 

Regarding the issue of a complaint 
filed after a child turns three and is no 
longer eligible for Part C services, if 
parents have a complaint about the 
services received or not received by 
their child while an infant or toddler, 
those parents would properly file the 
complaint with the lead agency that had 
responsibility for the child diming that 
time period, even if the child has “aged 
out” of the Part C program at age three. 
That lead agency has the responsibility 
to resolve and, as appropriate, 
investigate the complaint, and award 
appropriate corrective action, which 
may need to be designed by working 
with the SEA if the child is Part B- 
eligible, or by working with other 
appropriate service providers if the 
child is not Part B-eligible. These 
regulations do not prevent parents from 
filing a complaint with the lead agency 
after the child leaves the Part C 
program. In addition, if the alleged 
violation is systemic, corrective action 
would be required in order to ensure 
that a violation does not continue for 
other infants and toddlers. However, to 
prevent undue burden on lead agencies 
from very old cases, § 303.511(b) 
contains time limitations on complaints. 

Changes: A new paragraph (b) has 
been added to § 303.510 to address how 
a lead agdncy remedies a denial of 

appropriate services, in place of 
proposed Note 2. Proposed paragraph 
(b) has been moved to new 
§ 303.510(a)(2). 

Filing a Complaint (§303.511) 

Comment: Two commenters objected 
to the one-year time limit for filing a 
complaint in proposed § 303.511(c). 
They stated that parents are often not 
knowledgeable about their rights at their 
first entrance into a complex system, 
and that violations may not be apparent 
imtil after the child exits the system. 
The commenters stated that the one-year 
limit may also conflict with existing 
State laws governing administrative 
proceedings. These commenters also 
questioned when it would be 
appropriate for an organization to file a 
complaint, and asked why the proposed 
note states that lead agencies must 
resolve complaints filed by entities from 
another State. 

Discussion: The time limits in 
proposed § 303.511(c) were added in 
recognition that at some point the issues 
in a complaint are no longer reasonably 
susceptible to resolution. However, sucb 
a time limit should include an 
exception for continuing violations; this 
would include a violation for a specific 
child, e.g., one that began when an 
infant was 4 months old and still 
continues at age two, as well as 
violations that continue on a systemic 
basis and affect other children. The 
regulation also includes a three-year 
time limit for cases in which a parent, 
requests reimbursement or corrective 
action. As evidenced by the comments 
on the issue of compensatory services 
imder Part C (see discussion regarding 
§ 303.510 above), compensatory services 
may not be an appropriate remedy in 
some cases. Therefore, the language 
regarding the three-year limit in these 
regulations should be changed to 
describe more accurately the remedies 
that may be requested, such as a 
parent’s request for reimbursement for 
amoimts spent to provide services in the 
IFSP that were not provided by the lead 
agency. 

As noted above in the response to 
comments on § 303.510, these 
regulations do not prohibit individuals 
from filing a complaint with the lead 
agency after the child has left the Part 
C system, and require, within the 
timeframes noted, that the State resolve 
the complaint. In addition. States are 
free to accept and resolve complaints 
regarding alleged violations that 
occiuxed outside these timelines, just as 
they are free to add additional 
protections in other areas that are not 
inconsistent with the requirements of 
the Act and its implementing 

regulations. If a State law provided a 
more generous timeline for filing 
complaints, the State could certainly 
use &at timeline; it could, in the 
alternative, amend its State law to be as 
restrictive, but not more restrictive, than 
these Federal regulations. 

Regarding the issue of when it is 
appropriate for an organization, rather 
than an individual, to file a complaint, 
the State complaint procedures broadly 
permit any organization to file a 
complaint alleging that the State is 
violating IDEA, in order to permit 
entities, as well as individuals, that 
become aware of violations to raise 
them. With regard to the statement in 
the note that the lead agency must 
resolve complaints even if received from 
an individual or organization outside of 
the State, the lead agency is responsible 
for ensuring compliance with Part C. A 
complaint about implementation of the 
Act filed by an organization or 
individual outside of the State is an 
additional means of bringing 
compliance issues to the State’s 
attention. To be consistent with the 
decision to remove all notes from the 
Part B regulations, and to make clear 
that complaints from out-of-State 
organizations or individuals must also 
be resolved, that concept is integrated 
into § 303.510(a)(1). 

Changes: The language in proposed 
§ 303.511(c) has been moved to 
paragraph (b) and changed to describe 
more accmately the remedies that could 
be requested imder the three-year 
limitation for State complaints. The note 
following § 303.511 regarding 
complaints filed by organizations or 
individuals from another State has been 
deleted, and the substance of the note 
has been moved to § 303.510(a)(1). 

Minimum State Complaint Procedures; 
Timelines (§ 303.512) 

Comment: One commenter asked 
whether eliminating the right to request 
Secretarial review would eliminate all 
potential appeals of a State’s decision. 
The commenter requested that a note be 
added to reference other procedures still 
available if the complainant is not 
satisfied with a State’s decision. 

Discussion: If a complainant who 
wishes to contest a lead agency’s 
decision on a State complaint is a 
parent, he or she may request a due 
process hearing under § 303.420 
concerning a child’s identification, 
evaluation, or placement, or the 
provision of appropriate early 
intervention services to the child and 
the child’s family. In addition. States 
must make mediation imder § 303.419 
available, at a minimum, when a parent 
requests a due process hearing. States 
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may provide for mediation at an earlier 
stage, thereby allowing for informal 
dispute resolution before or after the 
State complaint process, preventing the 
need for a due process hearing. 
However, mediation may not be used to 
deny or delay the parents’ right to due 
process. The previous existence of the 
option to request Secretarial review was 
not a substitute for these other 
procedural rights for parents. It is not 
necessary to add a note describing these 
other procedmal safeguards in 
§ 303.512, as they are adequately 
described elsewhere in these 
regulations. 

The substance of the notes following 
this section is incorporated into 
§ 303.512. The language of proposed 
Note 1 references a complaint that is 
also the subject of a due process 
hearing, but does not discuss the 
situation of a complaint that also 
becomes the subject of a mediation 
proceeding. Although the IDEA 
Amendments of 1997 encourage the use 
of mediation as a dispute resolution 
tool, a party’s mediation request should 
not serve as an excuse for a State to 
delay the State complaint resolution 
timelines. Therefore, a mediation 
proceeding should not in and of itself be 
considered an “exceptional 
circumstance” under § 303.512(b) so as 
to extend the 60-day time limit for 
resolution of complaints, imless the 
parties agree to such an extension. 

Changes: Paragraphs (b) and (c) have 
been combined into a new paragraph 
(b). A new paragraph (c) has been added 
to clarify that if an issue in a complaint 
is the subject of a due process hearing, 
that issue (but not those outside of the 
due process proceeding) would be set 
aside until the conclusion of the due 
process hearing, and that the hearing 
decision regarding an issue in a due 
process heeiring would be binding in a 
State complaint resolution; however, a 
public agency’s failiu-e to implement a 
due process decision would have to be 
resolved by the lead agency. The notes 
following this section have been 
removed, and their substance 
incorporated into § 303.512. 

Policies Related to Payment for Services 
(§303.520) 

Comment: There were many 
comments regarding the use of private 
and public insurance under Part C. A 
few commenters supported proposed 
§ 303.520(d) and (e), as well as 
corresponding notes. Supporting the 
provision in proposed § 303.520(d) on 
requiring families to use private 
insurance only if there are no costs, 
parents of children with disabilities 
described the financial costs and 

resulting hardship to them when 
required to use private insurance to pay 
for services. 

Many commenters opposed the 
proposed changes. Regarding the use of 
private insvurance, many stated that the 
policies in proposed § 303.520(d) and 
Notes 1 and 2 contradict the “payor of 
last resort” concept underlying Part C. 
Many commenters referred to the policy 
in § 303.527 that Part C Federal funds 
are to supplement existing sources of 
funds, not provide full support, for early 
intervention. Commenters stated that 
prior to Part C, private insurance would 
have been the payor of first resort for 
many early intervention services, and 
Medicaid the secondary source of 
payment. 

Commenters also stressed that, 
because FAPE does not apply to Part C, 
basing § 303.520(d) on the Notice of 
Interpretation published in 1980 
regarding Part B, six years prior to the 
passage of Part C, is invalid. Further, in 
emphasizing the differences in Part B 
and Part C policy, commenters noted 
that under Part B, services are to be 
provided at no cost to the parents, 
whereas under Part C parents may be 
required to pay fees for services. 
Commenters stated that it is 
contradictory to allow systems of 
payment, but prohibit the use of private 
insmance if there is a financial cost to 
families. A few commenters also stated 
they believed the Department did not 
adequately determine whether or not 
there is a cost to parents in requiring the 
use of private insmance, and that a cost- 
benefit analysis was not done. 

Commenters were also very 
concerned about the impact to Part C 
programs nationwide if private 
insmance is more difficult to access; 
some stated that proposed § 303.520(d) 
could cause States to eliminate their 
infant and toddler programs entirely. 
Commenters stated that because Federal 
programs like Medicaid and Title V 
require that private insurance must be 
billed first for services covered in whole 
or in part by such insvurance, if private 
insurance is not accessible, Medicaid or 
Title V will not be accessible. Some 
commenters suggested that the use of 
private insurance vmder Part C be 
treated in the same manner as it is 
under Title V and Medicaid and in this 
way remain in compliance with the 
mandate of § 303.527. 

In addition, some commenters stated 
that a policy that allows parents to deny 
access to private insvu'ance, thereby 
requiring the expenditure of State and 
Federal funds, has caused private 
insurance companies to deny pajiment 
for services if Part C potentially c».‘vers 
the service. Insurance policies also often 

state that they will not cover services if 
deductibles and co-payments are paid 
/or the family instead of by the family. 
Commenters also stated that some State 
statutes require that private insmance is 
utilized prior to State funds and the 
proposed § 303.520 undermines these 
statutes. 

Regarding public insmance, 
commenters stated that parental consent 
should not be required for access to 
public insvnance, e.g., Medicaid, if the 
child is eligible for the public insurance. 
The commenters also argued that States 
should be given the flexibility to require 
application for public health insurance 
as a condition for receiving early 
intervention services, not only to enable 
Part C access to other sources of 
funding, but also to ensure that children 
have access to health and medical care. 

Those commenting against proposed 
§ 303.520(e) and Note 3, regarding 
proceeds from insurance, stated that 
such a rule potentially precludes 
putting dollars back into an already 
vmder funded program. Commenters 
stated that under 34 CFR 80.25, States 
should be required to retvun income 
received from public and private 
insuTcmce payments to the Part C 
program. Further, if the Department 
does not require such reinvestment, 
commenters requested that it at least 
remain silent on the issue rather than 
risk giving States encovuragement for 
using insvu-ance reimbrnsements 
without any restrictions. 

Discussion: As the foregoing 
comments note, there are many 
ramifications to a proposed regulation 
regarding the use of private and public 
insurance vmder Part C. Therefore, the 
policy in proposed § 303.520(d) will not 
be finalized until more thorough 
examination of the issues can be done 
through the process initiated by the 
April 14 and August 14,1998 
solicitations for comments, and in light 
of the specific Part C statutory language 
and framework. 

However, with respect to the issue of 
reimbvu’sements in proposed 
§ 303.520(e) and Note 3, the reasons 
underlying the changes made to the 
corresponding § 300.142(f) in Part B 
provide support for the same changes in 
Part C. This section clarifies that if a 
public agency receives funds from 
public or private insurance for services 
vmder these regulations, the public 
agency is not required to return those 
funds to the Department or to dedicate 
those funds for use in the Part C 
program, which is how program income 
must be used, although a public agency 
retains the option of using those funds 
in this progreun if it chooses to do so. 
Reimbursements are similar to refunds. 
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credits, and discounts that are 
specifically excluded firom program 
income in 34 CFR 80.25(a). The 
expenditvire that is reimbursed is 
considered to be an expenditure of 
funds fi'om the somce that provides the 
reimbursement. Nothing in IDEA, 
however, prohibits States from 
reinvesting insurance reimbursements 
back into die Part C program, and this 
regulatory provision should not be 
viewed as discouraging such practice. 
Reinvestment of insurance 
reimbursements in the Part C program is 
undeniably a valuable method of 
helping fund the program; however, to 
avoid confusion, it is necessary to 
clarify by regulation that no current 
Federal law requires such reinvestment. 

In addition, proposed paragraph (e) 
has been revised to clarify that fimds 
expended by a public agency from 
reimbursements of Federal funds will 
not be considered State or local funds 
for purposes of § 303.124. If Federal 
reimbursements were considered State 
and local funds for purposes of the 
supplanting prohibition in § 303.124 of 
these regulations. States would 
experience an artificial increase in their 
base year amounts and would then be 
required to maintain a higher, 
overstated level of fiscal effort in the 
succeeding fiscal year. 

Changes: Proposed § 303.520(d), and 
Notes 1 and 2, are removed; proposed 
§ 303.520(e) is redesignated as 
§ 303.520(d) with changes to conform to 
§ 300.142(f); and Note 3 is incorporated 
into the text of § 303.520(d). 

(Note: This attachment will not be codified 
in the Code of Federal Regulations) 

Attachment 2—Executive Order 12866 

These regulations have been reviewed in 
accordance with Executive Order 12866. 
Under the terms of the order the Secretary 
has assessed the potential costs and benefits 
of this regulatory action. 

Summary of Public Comments 

Many commenters expressed concern 
about the costs and burden of complying 
with requirements incorporated into the 
Assistance to States for the Education of 
Children with Disabilities, Notice of 
Proposed Rulemaking (NPRM). Commenters 
complained about the cost of implementing 
various statutory requirements incorporated 
into the NPRM and identified a variety of 
requirements in the NPRM not required by 
the statute that would increase 
administrative costs for school districts. 
Some commenters talked about the need to 
employ additional staff to comply with new 
requirements and others talked about the 
additional paperwork required. Some 
commenters expressed concern about the 
effect of the requirements on the ability of 
schools to provide instruction to nondisabled 
children and the difficulty teachers and 
administrators would have in implementing 

the proposed regulations. Very few 
commenters specifically addressed the 
Department’s analysis of the benefits and 
costs of the statutory and non-statutory 
changes incorporated into the proposed 
regulations. 

One commenter stated that the analysis of 
the impact was inadequate and that the cost 
to school systems did not appear to be taken 
seriously. However, this commenter did not 
provide comments on the cost assumptions 
or analysis of specific items in the NPRM. 

One commenter questioned the discussion 
in the NPRM that indicated a possible 
reduction of personnel needed to conduct 
evaluations by 25 to 75 percent, and 
suggested that additional meetings would 
probably be required for 18 to 24 months 
until the appropriate assessments can be 
conducted at annual reviews and that 
additional personnel would be needed. 
Another commenter agreed that the changes 
related to the conduct of the triennial' 
reevaluation may reduce some paperwork, 
but noted that savings would not be realized 
immediately for individual children because 
of the need for baseline data. One commenter 
stated that it has taken the evaluation team 
one hour just to decide whether there is a 
need to gather additional information. 

A few commenters provided specific 
information about the cost and time involved 
to comply with some of the requirements that 
were analyzed in the NPRM. For example, 
one commenter pointed out that it would 
cost his district $18,000 to provide for 
substitute teachers so regular education 
teachers could attend 900 lEP meetings 
lasting one to two hours—or $20 per meeting. 
Another commenter stated that the cost of 
providing substitute teachers would be an 
enormous burden for school districts, noting 
that the average lEP meeting takes 1.5 to 2 
hours. 

The Department also received a few 
comments on the cost of providing education 
to children who have been suspended or 
expelled. One commenter said that the 
projections do not take into account the 
expense of providing homebound services, 
alternative placements or access to the 
general curriculum. Another commenter 
agreed that the estimates of $29-$70 were too 
low and pointed out that an out-of-district 
day placement in Vermont runs about 
$20,000-$25,000 per school year. 

All of these comments were considered in 
conducting the analysis of the benefits and 
costs of the final regulations. All of the 
Department’s estimates and the assumptions 
on which they are based are described below. 

Summary of Potential Benefits and Costs 

Benefits and Costs of Statutory Changes 

For the information of readers, the 
following is an analysis of the costs and 
benefits of the most significant statutory 
changes made by IDEA Amendments of 1997 
that are incorporated into the Assistance to 
States for the Education of Children with 
Disabilities regulations. In conducting this 
analysis, the Department examined the extent 
to which changes made by the IDEA 
Amendments of 1997 added to or reduced 
the costs for school districts and others in 
relation to the costs of implementing the 

IDEA prior to the enactment of the IDEA 
Amendments of 1997. Based on this analysis, 
the Secretary has concluded that the 
statutory changes included in this regulation 
will not, on net, impose significant costs in 
any one year, and may result in savings to 
State and local educational agencies. An 
analysis of specific provisions follows: 

Participation in Assessments 

Section 300.138 incorporates statutory 
requirements relating to the inclusion of 
children with disabilities in general State and 
district-wide assessments and the conduct of 
alternate assessments for children who 
cannot be appropriately included in general 
assessments. 

Although children with disabilities have 
not been routinely included in State and 
district-wide assessments, the requirement to 
include children with disabilities in 
assessment programs in which they can be 
appropriately included, with or without 
accommodations, does not constitute a 
change in Federal law. Because this statutory 
change is a clarification of, not a change in, 
the law, no cost impact is assigned to this 
requirement, which is incorporated in 
§ 300.138(a] requiring the participation of 
children with disabilities in general 
assessments. 

However, States were not previously 
required to conduct alternate assessments for 
children who could not participate in the 
general assessments. The statutory 
requirement to develop and conduct alternate 
assessments beginning July 1, 2000, 
therefore, imposes a new cost for States and 
districts. 

The impact of this change will depend on 
tlie extent to which States and districts 
administer general assessments, the number 
of children who cannot appropriately 
participate in those assessments, the cost of 
developing and administering alternate 
assessments, and the extent to which 
children with disabilities are already 
participating in alternate assessments. 

The analysis of the impact of this 
requirement assumes that alternate tests 
would be administered to children with 
disabilities on roughly the same schedule as 
general assessments. This schedule will vary 
considerably fi’om State to State and within 
States, depending on their assessment policy. 
In most States, this kind of testing does not 
begin before the third grade. In many States 
and districts, general assessments are not 
administered to children in all grades, but 
rather at key transition points (for example, 
in grades 4, 8, and 11). 

The extent to which States and districts 
will need to provide for alternate assessments 
will also vary depending on how the general 
assessments are structured. Based on the 
experience of States that have implemented 
alternate assessments for children with 
disabilities, it is estimated that about one to 
two percent of the children in any age cohort 
will be taking alternate assessments.' 

Based on this information, it is estimated 
that about 18 to 36 million of the children 
who are expected to be enrolled in public 
schools in school year 2000-2001 will be 
candidates for general assessments. Of these, 
about 200,000 to 700,000 will be children 
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with disabilities who may require alternate 
assessments. 

The costs of developing and administering 
these assessments are also difficult to gauge. 
In its report Educating One and All, the 
National Research Council states that the 
estimated costs of performance-based 
assessments programs range from less than 
$2 per child to over $100 per student tested. 
The State of Maryland has reported start-up 
costs of $191 per child for testing a child 
with a disability and $31 per child for the 
ongoing costs of administering an alternate 
assessment. 

The cost impact of requiring alternate 
assessments will be reduced to the extent 
that children with disabilities are already 
participating in alternate assessments. Many 
children with disabilities are already being 
assessed outside the regular assessment 
program in order to determine their progress 
in meeting the objectives in their lEPs. In 
many cases, these assessments might be 
adequate to meet the new statutory 
requirement. 

Based on all of this information, the cost 
impact of this statutory change is not likely 
to be significant, and will be justified by the 
benefits of including all children in 
accountability systems. 

Incidental Benefits 

The change made by section 613(a)(4) of 
the Individuals with Disabilities Education 
Act (IDEA), incorporated in § 300.235, 
generates savings by reducing the time that 
would have been spent by special education 
personnel on maintaining records on how 
their time is allocated in regular classrooms 
among children with and without 
disabilities. 

To calculate the impact of this change, one 
needs to estimate the number of special 
education personnel who will be providing 
services to children with and without 
disabilities in regular classrooms and the 
amount and value of time that would have 
been required to document their allocation of 
time between disabled and nondisabled 
children. 

Based on State-reported data on placement, 
it appears that about 4.4 million children will 
spend part of their day in a regular classroom 
this school year. States reported employing 
about 404,000 teachers and related services 
personnel in total for school year 1995-96. 
The statutory change will eliminate 
unnecessary paperwork for those special 
education personnel who have been working 
in the regular classroom and documenting 
their allocation of time, and will encourage 
the provision of special education services in 
the regular classroom—a change that will 
benefit children with disabilities. 

Individualized Education Programs 

The final regulations incorporate a number 
of statutory changes in section 614(d) that 
relate to the lEP process and the content of 
the lEP. With the exception of one 
requirement (the requirement to include a 
regular education teacher on the lEP team), 
it has been determined that, on balance, these 
changes will not increase the cost of 
developing lEPs. Moreover, all the changes 
will produce significant benefits for children 
and families. Key changes include; 

Clarifying that the team must consider a 
number of special factors to the extent they 
are applicable to the individual child. The 
statutory changes that are incorporated in 
§ 300.346 do not impose a new burden on 
school districts because the factors that are 
listed should have been considered, as 
appropriate, under the IDEA before the 
enactment of IDEA Amendments of 1997. 
These include: behavioral interventions for a 
child whose behavior impedes learning, 
language needs for a child with limited 
English proficiency, Braille for a blind or 
visually impaired child, the communication 
needs of the child, and the child’s need for 
assistive technology. 

Strengthening the focus of the lEP on 
access to the general curriculum in 
statements about the child’s levels of 
performance and services to be provided. The 
statutory changes that are incorporated in 
§ 300.347 relating to the general curriculum 
should not be burdensome because the 
changes merely refocus the content of 
statements that were already required to be 
included in the lEP on enabling the child to 
be involved in and progress in the general 
curriculum. 

Requiring an explanation of the extent to 
which a child will not be participating with 
nondisabled children. This statutory 
requirement, which is incorporated in 
§ 300.347(a)(4), does not impose a burden 
because it replaces the requirement for a 
statement of the extent to which the child 
will be able to participate in regular 
educational programs. 

Requiring the lEP to include a statement of 
any needed modifications to enable a child 
to participate in an assessment, and, in cases 
in which a child will not be participating in 
a State or district-wide assessment, to 
include a statement regarding why the 
assessment is not appropriate and how the 
child will be assessed. This statutory 
requirement, which is incorporated in 
§ 300.347(a)(5), will require some additional 
information to be included in the lEPs for 
some children, but will not impose a ‘ 
significant burden on schools. Each year an 
estimated 1.6 to 3.2 million children with 
disabilities are in grades in which schools are 
administering State or district-wide 
assessments. Prior to the enactment of the 
IDEA Amendments of 1997, Federal law 
required the participation of children with 
disabilities in general assessments with 
accommodations, as needed. Data indicate 
that about 50 percent of children with 
disabilities have been participating in State 
and local assessments. Many of these 
children are receiving needed modifications 
and their lEPs currently include information 
about those modifications. The requirement 
for statements in the lEP about how children 
will be assessed will affect lEPs for children 
who cannot participate in the general 
assessments and who are entitled to 
participate in alternate assessments 
(estimated to be 200,000 to 700,000 children, 
beginning in school year 2000-2001). 

Allowing the lEP team to establish 
henchmans rather than short-term objectives 
in each child’s lEP. There is considerable 
variation across States, districts, schools, and 
children in the amount of time spent on 

developing and describing short-term 
objectives in each child’s lEP. While it would 
be difficult to estimate the impact of this 
statutory change, contained in 
§ 300.347(a)(2), it clearly affords schools 
greater flexibility and an opportunity to 
reduce paperwork in those cases in which 
the team has previously included 
uimecessarily detailed curriculum objectives 
in the lEP document. This change potentially 
reduces the burden in preparing DEPs for 6 
million children each year. 

Prior to the enactment of the IDEA 
Amendments of 1997, IDEA required the 
participation of the “child’s teacher,” 
typically read as the child’s special education 
teacher, but it did not explicitly require a 
regular education teacher. The IDEA 
Amendments of 1997, incorporated in 
§ 300.344 (a)(2) and (a)(3) and § 300.346(d) of 
the final regulations, require the participation 
of the child’s special education teacher and 
a regular education teacher if the child is or 
may be participating in the regular education 
classroom, while acknowledging that a 
regular education teacher participates in 
developing, reviewing, and revising the 
child’s lEP “to the extent appropriate.” 

The impact of this change will be 
determined by the number of children with 
disabilities wbo are or who may be 
participating in the regular classroom in a 
given year, the number and length of lEP 
meetings, the extent of the regular education 
teacher’s participation in them, the 
opportunity cost of the regular education 
teacher’s participation, and the extent to 
which regular education teachers are already 
attending lEP meetings. 

State-reported data for school year 1994- 
1995 indicates that about 3.9 million 
children with disabilities aged 3 through 21 
spend at least 40 percent of their day in a 
regular classroom (children reported as 
placed in regular classes and resource 
rooms). The participation of the regular 
education teacher would be required for all 
of these children since these children are 
spending at least part of their day in the 
regular classroom. 

State data also show that an additional 1.2 
million children were served in separate 
classrooms. A regular education teacher’s 
participation will clearly be required for 
those children in separate classes who are 
spending part of their school day in regular 
classes (less than 40 percent of their day). 
Other children may be participating with 
nondisabled children in some activities in 
the same building. While a child’s individual 
needs and prospects will determine whether 
a regular education teacher would need to 
attend a child’s lEP meeting in those cases, 
some proportion of these children are 
children for whom participation in regular 
classrooms is a possibility, therefore 
requiring the participation of a regular 
education teacher. 

Although the prior statute did not require 
the participation of a regular education 
teacher, it is not uncommon for States or 
school districts to require a child’s regular 
education teacher to attend lEP meetings. 

Based on all of this information, it is 
estimated that the participation of a regular 
education teacher may be required in an 
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additional 3.9 to 5.3 million lEP meetings in 
the next school year. 

While the opportunity costs of including a 
regular education teacher in these meetings 
will he significant because of the number of 
meetings involved, these costs will be more 
than justified by the benefits to be realized 
by teachers, schools, children, and families. 
Involving the regular education teacher in the 
development of the lEP will not only provide 
the regular education teacher with needed 
information about the child’s disability, 
performance, and educational needs, but will 
help ensure that a child receives the supports 
the child needs in the regular classroom, 
including services and modifications that 
will enable the child to progress in the 
general curriculum. 

Parentally-Placed Students in Private 
Schools 

This statutory change, which is 
incorporated in § 300.453, would require 
school districts to spend a proportionate 
amount of the funds received under Part B 
of IDEA on services to children with 
disabilities who are enrolled by their parents 
in private elementary and secondary schools. 

The change does not have an impact on 
most States because the statute does not 
represent a change in the Department’s 
interpretation of the law as it was in effect 
prior to the enactment of the IDEA 
Amendments of 1997. However, in four 
Federal circuits, the courts have concluded 
that, without the statutory change, school 
districts generally were responsible for 
paying for the total costs of special education 
and related services needed by students with 
disabilities who have been parentally-placed 
in private schools. Therefore, this change 
does produce potential savings for school 
districts in those 19 States affected by these 
court decisions. The States are: Arkansas, 
Colorado, Connecticut, Iowa, Kansas, 
Louisiana, Minnesota, Mississippi, Missouri, 
New Mexico, Nebraska, New York, North 
Dakota, Oklahoma, South Dakota, Texas, 
Utah, Vermont, and Wyoming. 

To determine the impact of the change, one 
needs to estimate the number of parentally- 
placed children with disabilities that LEAs in 
these States would have been required to 
serve, but for this change. Using private 
school enrollment data for school year 1995- 
1996 and projected growth rates, it is 
estimated that approximately 1.5 million 
students will be enrolled in private schools 
in these 19 States in this school year. 

There is no reliable data on the number of 
children with disabilities who are parentally- 
placed in private schools. However, if one 
assumes that children with disabilities are 
foimd in private schools in the same 
proportion as they are found in public 
schools in these States, or at least in the same 
proportion that children with speech 
impairments and learning disabilities are 
found in public schools, one would estimate 
that there are between 80,000 and 120,000 
children with disabilities who are parentally- 
placed in private schools. 

If one assumes that, on average, the cost of 
providing a fi:ee appropriate education to 
these students would be approximately equal 
to the average excess costs for educating 

students with disabilities—$7,184 per child 
for school year 1998-1999—the costs of 
providing FARE to these children would be 
significant. 

Under the statutory change, LEAs schools 
would still be required to use a portion of the 
Federal funds provided under Part B of IDEA 
to provide services to parentally-placed 
children—an amount proportionate to the 
percentage of the total population of children 
with disabilities who are parentally-placed— 
and to carry out required child find and 
evaluation activities. Therefore, in estimating 
the impact of this statutory change, one 
needs to subtract the cost of these public 
school obligations from the total projected 
savings. One would also need to take into 
account the fact that some of the costs that 
would have been covered by the school 
districts will simply shift to other sources 
such as the private schools or the families of 
the children. However, even if one discounts 
the amount of projected savings to the public 
sector by 50 percent to take into possible 
cost-shifting, the total net savings attributable 
to the change in the law for these 19 States 
is expected to be very significant. 

Mediation 

Section 300.506 reflects the new statutory 
provisions in section 615(e) of IDEA, which 
require States to establish and implement 
mediation procedmes that would make 
mediation available to the parties whenever 
a due process hearing is requested. IDEA 
specifies how mediation is to be conducted. 

The impact of this change will depend on 
the following factors: the number of due 
process hearings that will be requested, the 
extent to which the parties to those hearings 
will agree to participate in mediation, the 
cost of mediation, the extent to which 
mediation would have been used in the 
absence of this requirement to resolve 
complaints, and the ejftent to which 
mediation obviates the need for a due process' 
hearing. 

Data for previous years suggests one can 
expect about one complaint for every 1000 
children served or about 6,000 requests for 
due process hearings during this school year. 
This projection probably overstates the 
number of complaints because it does not 
take into account the effect of the IDEA 
Amendments of 1997, which, on balance, can 
be expected to result in better 
implementation of the law and higher 
parental satisfaction with the quality of 
services and compliance with IDEA. 

Many of these complaints would have been 
resolved through mediation even without the 
statutory change. Over 39 States had 
mediation systems in place prior to the 
enactment of the IDEA Amendments of 1997. 
Data for 1992 indicate that, on average. States 
with mediation systems held mediations in 
about 60 percent of the cases in which 
hearings were requested. Nevertheless, the 
number of mediations is expected to increase 
even in States that already have mediation 
systems. Although most States report using 
mediation as a method of resolving disputes, 
there have been considerable differences in 
its implementation and use. In general, the 
extent to which mediation has been used in 
States probably depends on the extent to 

which parents and others were informed of 
its availability and possible benefits in 
resolving their complaints and the extent to 
which the mediator was perceived as a 
neutral third-party. The changes made by the 
IDEA Amendments of 1997 are expected to 
eliminate some of the differences in State 
mediation systems that have accounted for its 
variable use and effectiveness. 

The benefits of making mediation more 
widely available are expected to be 
substantial, especially in relation to the costs. 
States with well-established mediation 
systems conduct considerably fewer due 
process hearings. For example, in California, 
hearings were held in only 5 and 7 percent 
of the cases in which they were requested in 
1994 and 1995, respectively. The average 
mediation appears to cost between $350 and 
$1000, while a due process hearing can cost 
tens of thousands of dollars. Based on the 
experience that many different States have 
had with mediation, it is estimated that 
hundreds of additional complaints will be 
resolved through mediation. The benefits to 
school districts and benefits to families are 
expected to be substantial. 

Discipline 

The final regulations (§§300.121, 300.122, 
300.520, and 300.521) incorporate a number 
of significant changes to IDEA that relate to 
the procedures for disciplining children with 
disabilities. 

Some of the key changes contained in 
section 615(k) afford school districts 
additional tools for responding to serious 
behavioral problems, and in that regard, do 
not impose any burdens on schools or 
districts. 

The statutory change reflected in 
§ 300.520(a)(2) would give school officials 
the authority to remove children who 
engaged in misconduct involving weapons or 
illegal drugs. Under prior law, school 
officials had the authority to remove children 
who brought gims, but could not remove 
children who engaged in misconduct 
involving other weapons or illegal drugs over 
the objection of their parents unless they 
prevailed in a due process proceeding or 
obtained a temporary restraining order from 
a court. The statutory change reflected in 
§ 300.521 would give school officials the 
option of seeking relief fi’om a hearing officer 
rather than a court in the case of a child the 
school is seeking to remove because the child 
poses a risk of injury to the child or others. 
In both cases, the child would continue to 
receive services in an alternative educational 
setting that is required to meet certain 
standards. It is difficult to assess the impact 
of either of these statutory changes on 
schools because there is virtually no 
information available on the extent to which 
parents disagree with districts that propose to 
remove these children. This new authority 
would only be used in those cases. 
Nevertheless, the benefits of this authority 
appear to be substantial insofar as the 
changes help schools provide for a safe 
environment for all children, while ensuring 
that any children with disabilities who are 
moved to an alternative setting continue to 
receive the services they need. 

The statutory change reflected in 
§ 300.520(b) will require school officials to 
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convene the lEP team in certain cases in 
which removal is contemplated to develop an 
assessment plan and behavioral interventions 
(or that the lEP team members review the 
child’s behavioral intervention plan if there 
is one). The impact of this requirement is 
discussed below as part of the discussion of 
non-statutory changes. 

The requirement in section 612(a)(1)(A), 
incorporated in § 300.121, that all children 
aged 3 through 21 must have made available 
to them a free appropriate public education, 
including children who have been suspended 
or expelled from school, does not represent 
a change in the law as the law was 
interpreted by the Department prior to the 
enactment of the IDEA Amendments of 1997. 
It clarifies the Department’s long-standing 
position that the IDEA requires the 
continuation of special education and related 
services even to children who have been 
expelled from school for conduct that has 
been determined not to be a manifestation of 
their disability. 

However, this statutory change does 
represent a change in the law in two circuits 
in which Federal Circuit courts disagreed 
with the Department’s interpretation of the 
law—the 4th and 7th Circuits. The affected 
States are: Virginia, Maryland, North 
Carolina, South Carolina, West Virginia, 
Illinois, Indiana, and Wisconsin. 

To assess the impact of this change, one 
needs to estimate the extent to which 
students would have been excluded from 
education, but for this change in the statute, 
and the cost of providing the required 
services to these students during the period 
they are expected to be excluded from their 
regular school due to a long-term suspension 
or expulsion. 

There is a paucity of data available on 
disciplinary actions, and very little for the 
States in the 4th and 7th Circuits. Using data 
collected by the Office for Civil Rights for 
school year 1994, it is estimated that 
approximately 60,000 students with 
disabilities aged 6 through 21 will be 
suspended during this school year in the 
affected States. But to determine the impact 
of the prohibition on ceasing services in 
these States, one needs to know the number 
of suspensions each student received and 
their duration—information that is not 
provided by OCR data. However, more 
detailed data compiled by a few States would 
suggest that a relatively small percentage of 
students with disabilities who are suspended 
(no more than about 15 percent) receive 
suspensions of greater than 10 days at a time 
and a much smaller number of students are 
expelled. 

Little information is available on the cost 
of providing services in an alternative setting 
for a student who has been suspended 
temporarily or expelled from school. 
However, it is reasonable to assume that the 
average cost per day of providing services in 
an alternative setting probably would be no 
less than the average daily total costs of 
serving children with disabilities, which is 
about $75 per day. Although costs will vary 
considerably depending on the needs of the 
individual student and the type of alternative 
setting, costs are likely to be higher on 
average because districts are unlikely to be 

able to achieve the same economies of scale 
in providing services to small numbers of 
children in alternative settings as they do in 
serving children generally. 

While this statutory change will have a 
cost impact on the States in the 4th and 7th 
Circuits, the costs for these States will be 
justified by the benefits of continuing 
educational services for children who are the 
least likely to succeed without the help they 
need. 

The statutory change reflected in § 300.122 
could generate potential savings for all States 
by removing the obligation to provide 
educational services to individuals 18 years 
old or older who were incarcerated in adult 
prisons and who were not previously 
identified as disabled. No information is 
available on the number of prisoners with 
disabilities who were not previously 
identified. 

Triennial Evaluation 

The previously existing regulations 
required a school district to conduct an 
evaluation of each child served under IDEA 
every three years to determine, among other 
things, whether the child is still eligible for 
special education. The IDEA Amendments of 
1997 change this requirement to reduce 
unnecessary testing and therefore reduce 
costs. Specifically, section 614(c) of IDEA, 
incorporated in § 300.533, allows the 
evaluation team to dispense with additional 
tests to determine the child’s continued 
eligibility if the team concludes this 
information is not needed. However, these 
tests must be conducted if the parents so 
request. 

"rhe savings resulting from this change will 
depend on the following factors: the number 
of children for whom an evaluation is 
conducted each year to comply with the 
requirement for a triennial evaluation, the 
cost of the evaluation, and an estimate of the 
extent to which testing will be reduced 
because it is determined by the lEP team to 
be unnecessary and is not requested by the 
parents. 

Based on an analysis of State-reported data, 
it is estimated that approximately 1.5 million 
children will be eligible for triennial 
evaluations in school year 1998-1999 or 
roughly 25 percent of the children to be 
served. 

The IDEA Amendments of 1997 make it 
clear that districts no longer need to conduct 
testing to determine whether a child still has 
a disability, if the evaluation team 
determines this information is not needed 
and the parent agrees. However, while the 
regulation permits the team to dispense with 
unneeded testing to determine whether the 
child still has a disability, the team still has 
an obligation to meet to review any existiug 
evaluation data and to identify what 
additional data are needed to determine 
whether the child is still eligible for special 
education and related services, the present 
levels of performance of the child, and 
whether any modifications in the services are 
needed. In view of these requirements, it is 
assumed that there will be some cost . 
associated with conducting the triennial 
evaluation even in those cases in which both 
the team and the parents agree to dispense 

with testing. It is estimated that the 
elimination of unnecessary testing could 
reduce the opportunity costs for the 
personnel involved in conducting the 
triennial evaluation by as much as 25 to 75 
percent. While there is no national data on 
the average cost of conducting a triennial 
evaluation under the current regulations, it is 
assumed that a triennial evaluation would 
require the participation of several 
professionals for several hours and cost as 
much as $1000. 

These savings would be somewhat 
mitigated by the increased costs associated 
with the new statutory requirement to obtain 
parental consent before conducting a 
reevaluation. Under the final regulations, . 
parental consent would be required if a test 
is conducted as part of a reevaluation, for 
example, or when any assessment instrument 
is administered as part of a reevaluation. 

If one assumes, for purposes of this 
analysis, that savings are achievable in 
roughly half of the triennial evaluations that 
will be conducted and that elimination of 
unnecessary testing could reduce personnel 
costs by at least 25 percent, one would 
project substantial savings for LEAs that are 
attributable to this change. 

Benefits and Costs of Proposed Non-statutory 
Regulatory Provisions 

The following is an analysis of the benefits 
and costs of the nonstatutory final regulatory 
provisions that includes consideration of the 
special effects these changes may have for 
small entities. 

The final regulations primarily affect State 
and local educational agencies, which are 
responsible for carrying out the requirements 
of Part B of IDEA as a condition of receiving 
Federal financial assistance under IDEA. 
Some of the proposed changes also affect 
children attending private schools and 
consequently indirectly affect private 
schools. 

For purposes of this analysis as it relates 
to small entities, the Secretary has focused on 
local educational agencies because these 
regulations most directly affect local school 
districts. The analysis uses a definition of 
small school district developed by the 
National Center for Education Statistics for 
purposes of its recent publication, 
“Characteristics of Small and Rural School 
Districts.” In that publication, NCES defines 
a small district as “one having fewer students 
in membersjiip than the sum of (a) 25 
students per grade in the elementary grades 
it offers (usually K-8) and (b) 100 students 
per grade in the secondary grades it offers 
(usually 9-12)”. Using this definition, 
approximately 34 percent of the Nation’s 
school districts would be considered small 
and serve about 2.5 percent of the Nation’s 
students. NCES reports that approximately 12 
percent of these students have lEPs. 

Both small and large districts will 
experience economic impacts from this rule. 
Little data are available that would permit a 
separate analysis of how the changes affect 
small districts in particular. 

This analysis assumes that the effect of the 
final regulations on small entities would be 
roughly proportional to the number of 
children with disabilities served by those 
districts. 
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For school year 1998-1999, we estimate 
that approximately 47 million children will 
he enrolled in public elementary and 
secondary schools. Using the NCES 
definition and assuming all districts grew at 
the same rate between school year 1993—1994 
and 1998-1999, the Secretary estimates that 
approximately 1.18 million children are 
enrolled in small districts. Applying the 
NCES estimate of 12 percent, we estimate 
that these districts serve approximately 
140,000 children with disabilities of the 6 
million children with disabilities served 
nationwide. 

There are many provisions in the final 
regulations that are expected to result in 
economic impacts—both positive and 
negative. This analysis estimates the impact 
of those non-statutory provisions that were 
not required by changes that were made in 
the statute by the IDEA Amendments of 1997. 
In conducting this analysis, the Department 
estimated the additional costs or savings for 
school district attributable to these 
provisions in relation to the costs of 
implementing the statute, as amended by the 
IDEA Amendments of 1997. 

The following is a summary of the 
estimated economic and non-economic 
impact of the key changes in this final 
regulation: 

Section 300.2—Applicability to public 
agencies—The regulations add charter 
schools to the list of entities to which the 
regulations apply. Language is also added in 
paragraph (b)(2) regarding the applicability of 
the regulations to each public agency that has 
direct or delegated authority to provide 
special education and related services in a 
State receiving Part B funds, regardless of 
that agency’s receipt of Part B hinds. Neither 
change imposes any additional burden; both 
were included for clarity. 

Section 300.7—Child with a disability— 
The fined regulations add a new paragraph 
(a)(2) to clarify that if a child has one of the 
disabilities listed in paragraph (a), but only 
needs a related service and not special 
education, the child is not a “child with a 
disability” under Part B, unless the service is 
considered special education under State 
standards. This change is not likely to affect 
the number of children eligible for services 
under this part substantially because this 
clarification reflects a longstanding 
interpretation of the Department. 

Section 300.7(c)(1)—Autism—The final 
regulations amend the definition of “autism” 
to clarify that if a child manifests 
characteristics of this disability category after 
age 3, the child could be diagnosed as having 
“autism” if the other criteria are satisfied. 
This clarification does not impose any 
additional burden on LEAs. 

Section 300.7(c)(9)—Attention deficit 
disorder—The final regulations amend the 
definition of “other health impairment” to 
add ADD/ADHD to the list of conditions that 
could render a child eligible for services 
under this part. The language relating to 
other health impairments is also modified to 
clarify that limited strength, vitality or 
alertness includes a child’s heightened 
alertness to environmental stimuli that 
results in limited alertness with respect to 
the educational environment. This change 

will not increase costs for LEAs because it 
reflects the Department’s longstanding policy 
interpretation regarding the eligibility of 
children with ADD/ADHD. 

Section 300.8—Definition of day—The 
final regulations add definitions of “day,” 
“business day,” and “school day,” terms that 
are used in the statute. Including these 
definitions will reduce confusion about the 
meaning of these terms and will not impose 
costs. The definition of “day” represents the 
Department’s longstanding interpretation of 
that term. In defining “business day,” the 
Department used a commonly understood 
measure of time so that both parents and 
school officials could easily understand 
timelines established in the regulations. 

Section 300.10—Definition of educational 
service agency—The final regulations clarify 
that the term “educational service agency” 
includes agencies that meet the definition of 
“intermediate educational units” under prior 
law. This change does not impose any costs 
on States. 

Section 300.18—Charter schools as LEAs— 
The final regulations amend the definition of 
an “LEA” to include public charter schools 
established as LEAs under State law. This 
change, which adds clarity, does not impose 
any costs. 

Section 300.19—Native language—The 
final regulations expand the definition of 
“native language” to clarify that in all direct 
contact with the child, communication must 
be in the language normally used by the child 
and not the parents if there is a difference 
between the two, and that for individuals 
with deafness or blindness, or for individuals 
with no written language, the mode of 
communication would be that normally used 
by the individual. This clarification does not 
impose any additional costs for LEAs beyond 
what Federal law would already require. 

Section 300.20—Foster parents—The final 
regulations clarify that foster parents may act 
as parents unless State law prohibits such 
practice. This provision does not impose any 
costs. The definition is intended to promote 
the appropriate involvement of foster parents 
consistent with the best interests of the child 
by ensuring that those who best know the 
child are involved in decisions about the 
child’s education. To the extent there is any 
economic impact, it should reduce costs on 
States and local agencies that they would 
otherwise incur for training and appointing 
surrogate parents for children whose 
educational interests could appropriately be 
represented by their foster parents. 

Section 300.22—Definition of public 
agency—The final regulations add public 
charter schools to the list of public agencies. 
This change does not impose any additional 
costs on States as Federal law already 
requires States to be ultimately responsible 
for ensuring FAPE for all children with 
disabilities in public schools in the State. 

Section 300.24—Related services—The 
final regulations modify the definition of 
occupational therapy to make clear that it 
encompasses services provided by a qualified 
occupational therapist—a clarification that 
does not impose any additional costs. The 
final regulations revise the definition of 
parent counseling and training to include 
helping parents to acquire the necessary 

skills that will allow them to support the 
implementation of their child’s lEP or IFSP. 

Section 300.26(b)(3)—Definition of 
“specially-designed instruction”—Paragraph 
(b)(3) defines “specially-designed 
instruction” in order to give more definition 
to the term “special education,” which is 
defined in this section as “specially-designed 
instruction.” The definition is intended to 
clarify that the purpose of adapting the 
content, methodology, or delivery of 
instruction is to address the child’s unique 
needs and to ensure access to the general 
curriculum. This provision increases the 
potential of children with disabilities to 
participate more effectively in the general 
curriculum. 

Section 300.26—Travel training—The final 
regulations amend the definition of “special 
education” to include a reference to travel 
training in paragraph (a)(2) and a definition 
of travel training in paragraph (b)(4)— 
clarifications that do not impose any 
additional costs. 

Section 300.121—Free appropriate public 
education—The final regulations add 
language to clarify that the responsibility to 
provide FAPE beginning no later than a 
child’s third birthday means that an lEP or 
IFSP must be in effect by that date, and that 
a child turning three during the summer 
must receive services if the lEP team 
determines that the child needs extended 
school year services. This language, which 
represents the Department’s longstanding 
interpretation of the statute, does not impose 
any additional burden on LEAs. The final 
regulations also include language in 
paragraph (e) to clarify that the group 
determining a child’s eligibility must make 
an individualized determination as to 
whether a child who is progressing firom 
grade to grade needs special education and 
related services—another clarification that 
does not impose any additional costs for 
LEAs. 

Section 300.121—FAPE for Children 
suspended or expelled from school—Section 
300.121 incorporates the statutory provision 
that the right to a fi-ee appropriate public 
education extends to children with 
disabilities who have been suspended or 
expelled from school. Paragraph (d)(1) 
clarifies that a public agency need not 
provide services to a child who has been 
suspended for fewer than 10 days in a school 
year if services are not provided to 
nondisabled children. Paragraph (d)(2) 
describes when and to what extent services 
must be provided to children who have been 
removed from their current educational 
placement for more than 10 school days in 
a given school year. Paragraph (d)(2) provides 
that the public agency must provide services 
to the extent necessary to enable the child to 
appropriately progress in the general 
curriculum and advance toward achieving 
the goals in the child’s lEP if the suspension 
is for 10 school days or less or is for behavior 
that is not a manifestation of the child’s 
disability. In the case of suspensions of 10 
days or fewer, school personnel, in 
consultation with the special education 
teacher, determine if, and to what extent 
services must be provided to a child who has 
been suspended for more than 10 days in a 
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I given school year. In the case of suspensions 
I of more than 10 days, this determination 
I would be made by the lEP team. Paragraph 
I (d)(2) also refers to the statutory standard for 
I services for children removed for misconduct 
a involving weapons, drugs, and substantial 
I likelihood of injury. 
I In determining whether and how to 
I regulate on this issue, the Department 
a considered the impact of various alternatives 
J on small and large school districts and 
i children with disabilities and their families, 
I especially the adverse educational impact on 
I a child who has been suspended for more 
I than a few days and on more than one 
j occasion. The final regulations strike an 
3 appropriate balance between the educationcd 
j needs of students and the burden on schools. 
I Schools will be relieved of the potential 
! obligation to provide services for a significant 

population of children who are briefly 
suspended a few times during the course of 
the school year, but required to consider the 
educational impact of suspensions on 
children with chronic or more serious 
behavioral problems who are repeatedly 
excluded firom school. 

The cost of this regulation depends on how 
the statutory requirement to provide services 
to children who have been suspended or 
expelled is interpreted. If the statute is read 
to require schools to provide services to all 
children who are suspended for one or more 
school days, this regulation would result in 
substantial savings for school districts. If the 
statute is read to give schools the flexibility 
not to provide services to children suspended 
for fewer than 10 school days at a time, 
regardless of the cumulative effect, as long as 
there is no pattern of exclusion that warrants 
treating an accumulation that exceeds 10 
school days as a change in placement, this 
regulation would impose some additional 
costs. 

Based on data collected by the Office 
for Civil Rights for school year 1992 and 
data on the number of children who are 
currently being served under IDEA, it is 
estimated that approximately 300,000 
children with disabilities will be 
suspended for at least one school day 
during this school year. Many of these 
children will be suspended on more 
than one occasion for one or more days. 
Because of the differences among the 
children who are expected to be 
suspended and the range of their service 
needs, the costs of and the burden 
associated with providing 
individualized services in an alternative 
setting to every child who is suspended 
for one or more school days would be 
substantial. Limiting the requirement to 
children who have been suspended for 
more than 10 days in the school year 
would reduce costs substemtially. Based 
on data from a few selected States, it 
appears that no more than about 45,000 
of these 300,000 children with 
disabilities will be suspended for more 
them 10 days in a school year. Of these, 
an estimated 15,000 are expected to be 

suspended at least once for more than 
10 consecutive days. 

Section 300.122(a)(3)—Exception to right 
to FAPE (Graduation)—Paragraph (a)(3) 
provides that a student’s right to FAPE ends 
when the student has graduated with a 
regular high school diploma, but not if the 
student graduates with some other certificate, 
such as a certificate of attendance, or a 
certificate of completion. The final 
regulations further clarify that graduation 
constitutes a change in placement, requiring 
written prior notice. Given the importance of 
a regular high school diploma for a student’s 
post-school experiences, including work and 
further education, making it clear that the 
expectation for children with disabilities is 
the same as for nondisabled children 
provides a significant benefit to children 
with disabilities. The impact of this change, 
however, is difficult to assess. Many States, 
including most of those that report a high 
number of children with disabilities leaving 
school with a certificate of completion or 
some other certificate that is not a regular 
high school diploma, indicate that students 
with disabilities have the right to continue to 
work to earn a regular high school diploma 
after receiving that certificate. Little 
information is available to evaluate how 
many students who now can return to school 
after receiving some other certificate of 
completion do so, or how many would return 
to school if States are required to adopt a 
policy that clearly indicates that students 
who exited with a certificate have the right 
to continued services. Several State directors 
of special education indicated that relatively 
few students who now can return, do so. The 
cost of serving even 10,000 of the 25,000 
students who exit each year with certificates 
would be substantial. 

Section 300.125—Child find—The final 
regulations clarify the link between child 
find under Parts B and C. The final 
regulations also add language clarifying that 
the State’s child find responsibilities extend 
to highly mobile children such as the 
homeless and migrant children and children 
progressing from grade to grade if they are 
suspected of having disabilities and in need 
of special education. None of these changes 
impose any requirements beyond what the 
statute has been interpreted to require. 

Section 300.132(c)—LEA participation in 
transition planning conference—The 
regulations require an LEA representative to 
participate in planning conferences arranged 
by the lead agency for children who are 
receiving services under Part C and may be 
eligible for preschool services under Part B. 
This requirement does not result in 
significant costs for school districts. Only 
about 100,000 children age out of early 
intervention services each year and in many 
cases, LEA representatives have been 
participating in the transition planning 
conferences for these children, although they 
have not been required to do so. 

Section 300.136—Personnel standards— 
The final regulations add new paragraphs 
(b)(3) and (b)(4) to clarify that a State is not 
required to establish any particular academic 
degree requirement for entry-level 
employment of personnel in a particular 
profession or discipline and that a State may 

modify its standard if it has only one entry- 
level academic degree requirement. This 
language clarifies the extent of flexibility 
afforded to States in meeting IDEA’S 
personnel standards requirement and 
therefore may reduce costs for States and 
LEAs. The final regulations also add language 
in a new paragraph (g)(2) that explains that 
the State option relating to allowing LEAs to 
use the most qualified personnel available 
can be invoked even if a State has reached 
its established date for a specific profession— 
another clarification regarding the flexibility 
that is available to States. Language is added 
in a new paragraph (g)(3) that clarifies that 
a State that continues to experience shortages 
must address them in its CSPD. 

Section 300.139—Reporting on 
assessments—The final regulations require 
SEA reports on wide-scale assessments to 
include children with disabilities in 
aggregated results for all children to better 
ensure accountability for results for all 
children. This regulation is expected to have 
a minimal impact on the cost of reporting 
assessment results. It could increase the 
number of data elements reported depending 
on whether States continue to report trend 
data for a student population that does not 
include children with disabilities to the 
extent required by § 300.138. There will be 
no impact on school districts since this 
requirement applies to reports that are 
prepared by the State educational agency. 

Section 300.142—Medicaid 
reimbursement—^The final regulations add 
language to paragraph (b)(1) specifying that a 
noneducational public agency may not 
disqualify an eligible service for Medicaid 
reimbursement because that service is 
provided in a school context. A new 
paragraph (b)(3) has been added regarding 
the responsibility of State agencies and LEAs 
to provide all services described in a child’s 
lEP in a timely manner regardless of which 
agency pays for the services. These 
clarifications of statutory requirements 
relating to interagency coordination between 
educational and noneducational agencies do 
not impose any additional costs. 

Section 300.142(e)—Use of public 
insurance—Paragraph (e) describes the 
circumstances under which a public agency 
may access a parent’s Medicaid or other 
public insurance to pay for required services. 
Paragraph (e)(2) provides that a public 
agency may not require parents to sign up for 
public insurance in order for their child to 
receive FAPE. Paragraph (e)(2) further 
clarifies that a public agency may not require 
parents to assume an out-of-pocket expense 
and may not use a child’s benefits if that use 
would decrease available coverage, require 
the parents to pay for services that would 
otherwise be covered by public insurance, 
increase premiums or lead to discontinuation 
of insurance, or risk loss of eligibility for 
home and community-based waivers. Under 
the statute, public agencies are required to 
provide children with disabilities with a free, 
appropriate public education. It has been the 
Department’s longstanding interpretation 
under IDEA and section 504 of the 
Rehabilitation Act that this means a public 
agency may not require parents of children 
with disabilities to use private insurance 
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proceeds to pay for services their children are 
entitled to receive if the parents would incur 
a financial cost as a result. A financial cost 
would include an out-of-pocket expense, a 
decrease in coverage, or an increase in 
premiums. This interpretation is equally 
applicable to the use of public insurance. 
Although these changes appear to limit an 
lea’s access to public insurance to cover the 
costs of FAPE, all of these changes are based 
on the statutory requirement to provide FAPE 
and, therefore, do not impose additional 
costs on LEAs beyond what the law would 
require. Moreover, these clarifications would 
not affect the use of public insurance 
programs such as Early Periodic Screening, 
Diagnosis and Testing that do not impose any 
limits on coverage or require any co¬ 
payments. 

Section 300.142(f) and (g)—Use of private 
insurance— Paragraph (f)(1) clarifies that 
public agencies may only access parents’ 
private insurance to pay for required services 
if the parents consent to its use. As noted 
above, it has been the Department’s 
longstanding interpretation that a public 
agency may not require parents to use private 
insurance proceeds to pay for services the 
child is entitled to receive if the parents 
would incur a financial cost as a result. 
Because it is reasonable to assume that use 
of private insurance will result in a financial 
cost in almost all cases, this provision, which 
would allow for the use of private insurance 
with parental consent, would increase 
options available to LEAs for accessing 
insurance—that is, in cases in which the 
parents consent, whether or not a financial 
cost is incurred. 

However, to ensure that use of parents’ 
insurance proceeds is voluntary and that 
parents do not experience unanticipated 
financial consequences, the final regulations 
require that parents provide informed 
consent. This consent must be obtained each 
time a public agency attempts to access 
private insurance. This clarification could 
have the effect of limiting access to the use 
of private insurance but is consistent with 
the Department’s longstanding interpretation 
that such use must be voluntary. 

A new paragraph (g) is added that clarifies 
that Part B funds may be used for services 
covered by a parent’s public or private 
insurance and to cover the costs of accessing 
a parent’s insurance such as paying 
deductible or co-pay amounts. This 
clarification does not impose any additional 
costs on LEAs. 

Section 300.142(h)—Program income— 
This paragraph clarifies that a public agency 
that receives proceeds from insurance for 
services is not required to return those funds 
to the Department or dedicate those funds to 
this program and that funds expended by a 
public agency from reimbursement of Federal 
funds will not be considered reimbursement 
for purposes of §§ 300.154 and 300.231 of 
these regulations. This change increases 
flexibility for State and local agencies in 
using the proceeds from insurance. 

Section 300.142(i)—Construction—This 
paragraph makes it clear that the IDEA 
regulations should not be read to alter the 
requirements imposed by other laws on a 
State Medicaid agency or any other agency 

administering a public insurance program. 
This clarification does not impose any 
additional costs. 

Section 300.148—Public participation— 
The final regulations add language to clarify 
that if a policy or procedure has been through 
a State-required public participation process 
that is comparable to and consistent with the 
Federal requirements, the State would not 
have to subject the policy or procedure to 
public comment again. This should result in 
savings to States and would not increase 
burden. 

Section 300.152—Commingling—Language 
has been added to clarify that the required 
assurance regarding commingling may be 
satisfied by the use of a separate accounting 
system that includes an audit trail of the 
expenditure of Part B funds and that separate 
bank accounts are not required. This 
guidance merely incorporates the 
Department’s prior interpretation and does 
not add any burden for States. 

Section 300.156(b)—Annual description of 
Part B set-aside funds—Paragraph (b) 
provides that if a State’s plans for the use of 
its State level or State agency funds do not 
differ from those for the prior year the State 
may submit a letter to that effect instead of 
submitting a description of how the funds 
would be used. The effect of this regulation 
is inconsequential because it implements the 
Department’s long-standing interpretation 
that a letter is sufficient in this case. 

Section 300.197—Compliance—Paragraph 
(c) requires SEAs to consider adverse 
complaint decisions under the State 
complaint procedures in meeting their 
responsibilities under § 300.197 to determine 
whether any LEA or State agency is failing 
to comply. Consideration of these decisions 
is expected to impose minimal burden on 
States that are appropriately meeting their 
responsibilities under this section. 

Section 300.231—Maintenance of effort 
(MOE)—The final regulations make it clear 
that an LEA meets the maintenance of effort 
requirement by spending at least the same 
total or average per capita amount of State 
and local school funds for the education of 
children with disabilities as in the prior year. 
This change reduces the burden on LEAs of 
maintaining spending on special education 
in those cases in which the State is willing 
to assume increased responsibility for 
funding. 

Section 300.232—Exception to 
maintenance of effort— Paragraph (a) makes 
it clear that an LEA may only reduce 
expenditures associated with departing 
persoimel if those personnel are replaced by 
qualified, lower-salaried personnel. Allowing 
LEAs to reduce their expenditures by not 
replacing departing personnel would violate 
congressional intent, as expressed in the 
House and Senate Committee reports, and 
diminish special education services in those 
districts. The final regulations also clarify 
that in those cases in which an LEA is 
invoking the exception to the MOE 
requirement and replacing personnel who 
have departed with lower salaried personnel, 
that this must be done consistent with school 
board policies, applicable collective 
bargaining agreements, and State law. This 
clarification of the relationship does not 

impose any additional burden beyond what 
local policies and law would otherwise 
impose. 

Section 300.234—Schoolwide programs— 
The final regulations add language clarifying 
that children with disabilities in schoolwide 
projects must receive services in accordance 
with an lEP and must be afforded all of the 
rights and services guaranteed to such 
children under the IDEA. This clarification 
does not impose any additional burden on 
LEAs. 

Section 300.280—Notice for public 
participation—The final regulations clarify 
what constitutes “adequate” notice in 
paragraphs (b) and (c) and do not impose any 
additional burden. 

Section 300.281—Public participation— 
Paragraph (a) further clarifies the 
“reasonableness” standard implied in the 
statutory requirement, while paragraph (b) 
reflects a statutory requirement in the 
General Education Provisions Act. These 
changes do not impose any additional costs. 

Section 300.300—Child find—The final 
regulations clarify that the State must ensure 
child find is fully implemented throughout 
the State. This clarification does not impose 
any additional costs. The final regulations 
also add language to clarify that the services 
and placement needed by each child with a 
disability must be based on the child’s 
unique needs and not on the child’s 
disability. This clarification does not impose 
any costs on school districts. 

Section 300.301(c)—Implementation of 
lEP—^The final regulations add language in a 
new paragraph (d) making it clear that there 
can be no delay in implementing a child’s 
lEP in any case in which the payment source 
is being reconciled. This clarification does 
not impose any additional costs. 

Section 300.308—Assistive technology— 
The final regulations add a provision that 
clarifies that a public agency must permit a 
child to have access to a school-purchased 
assistive technology device at home or in 
another setting if necessary to ensure FAPE. 
This change does not impose any additional 
costs on school districts because it 
implements a longstanding policy of the 
Department. 

Section 300.309—Extended school year 
services—The final regulations specify that 
States may not limit eligibility for extended 
school year services based on disability and 
may not limit types and amounts of services; 
and clarify that States may establish 
standards such as likelihood of regression for 
determining eligibility for ESY and that every 
child is not entitled to receive ESY. These 
changes in the regulations impose no burden 
beyond what is required by the statute 
because they reflect the Department’s 
longstanding policy interpretation of what is 
required to provide FAPE. 

Section 300.312—Charter schools—The 
final regulations add a new provision that 
makes clear that children with disabilities 
who attend charter schools and their parents 
retain all rights under these regulations. The 
regulations further explain which entity in 
the State is responsible for ensuring that the 
requirements of the regulations are met. 
These clarifications do not impose any 
additional burdens on States, schools 
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districts, or charter schools heyond what the 
statute would otherwise require. 

Section 300.313—Developmental delay 
(DD)—The final regulations add a new 
provision describing the use of the 
developmental delay designation. This 
section sets out the requirements for use of 
the DD designation. It clarifies that States and 
LEAs may use the DD designation for any 
child who has an identifiable disability, 
provided all the child’s identified needs are 
addressed, and clarifies that States may 
adopt, if they wish, a common definition of 
DD for Parts B and C. These changes clarify 
the flexibility the statute affords States in 
using the DD designation and, therefore, 
impose no costs. 

Section 300.341—State standards—The 
final regulations clarify that a child placed by 
a public agency must receive an education 
that meets SEA and LEA standards. The cost 
impact of this change depends largely on the 
extent to which non-special education 
persoimel in schools in which a public 
agency is placing children do not meet SEA 
and LEA standards. Approximately four 
percent of the six million children expected 
to be served under IDEA in school year 1998- 
1999 are expected to be placed in private 
schools. Because these schools are typically 
schools for exceptional children, virtually all 
of the professionals employed by these 
schools are special education teachers and 
related services personnel, who must meet 
SEA and LEA under the prior law, as 
implemented by the regulations. Paragraph 
(b) clarifies that each public educational 
agency is responsible for developing and 
implementing an lEP for each child it serves 
or places or refers. This clarification imposes 
no additional cost on public agencies since 
it represents a longstanding interpretation of 
the statute. 

Section 300.342(b)—Implementation of 
lEPs—^The final regulations add language 
requiring that each child’s lEP be accessible 
to the child’s teachers and service providers 
and that each teacher and provider be 
informed of specific responsibilities related 
to implementing the lEP and of needed 
accommodations, modifications, and 
supports for the child. This regulation is not 
expected to impose any imdue burden on 
schools. The regulations clarify what is 
minimally required to promote effective 
implementation of the lEP requirements and 
allow schools flexibility in determining how 
to comply. 

Section 300.342(c}—Use of IFSP— 
Paragraph (c) requires school districts to 
obtain written informed consent from parents 
before using an IFSP instead of an lEP, which 
is based on an explanation of the differences 
between the two documents. The regulation 
would impose a cost burden on districts in 
those States that elect to allow parents to opt 
for the use of an IFSP instead of an lEP. 
However, once a form is developed that 
explains the differences between an IFSP and 
an lEP, the costs of providing this form to 
parents and obtaining written consent are 
most likely minimal, and are justified by the 
benefits of ensuring that patents understand 
the role of the lEP in providing access to the 
general education curriculum. 

"Section 300.342(d)—Effective date for 
lEPs—Paragraph (d) provides that all lEPs 

developed, reviewed, or revised on or after 
July 1,1998 must meet the requirements of 
IDEA, as implemented. This language 
clarifies the statute and eliminates the 
burden that would be associated with 
redoing all lEPs to conform with the new 
requirements before July 1. The one-time cost 
of reconvening millions of EEP teams before 
July 1 would have been substantial. 

Section 300.344(c) and (d)—Participants in 
lEP meetings—^The final regulations add a 
new paragraph (c) clarifying that 
determinations about the knowledge and 
expertise of other individuals invited to be 
on the lEP team are made by the parent or 
the public agency that invited them. This 
clarification reduces potential burden by 
minimizing opportunities for disputes with 
respect to wheffier the parent or public 
agency may invite anotiier individual to 
participate on the team. A new paragraph (d) 
has been added to clarify that a public agency 
may designate another lEP team member as 
the public agency representative of the EEP 
team. Permitting an individual to perform 
dual functions will reduce the cost of 
conducting lEP meetings for school districts. 

Section 300.344(b)—Including the child in 
the lEP meeting—^Paragraph (b) requires the 
school to invite students to participate in lEP 
meetings if the meeting will include 
consideration of transition services needs or 
transition services. The effect of this 
provision is to give 14- and 15-year-olds, and 
in some cases, younger students the 
opportunity to participate. The existing 
relations have required schools to invite 
students to meetings in which transition 
services were to be discussed. These would 
include all students aged 16 years and older, 
and in some cases, younger students. The law 
has also given other children, if appropriate, 
the opportunity to participate in the lEP 
meeting. Therefore, in some cases, 14- and 
15-year-olds may be already participating. 
The costs of notifying students about a 
meeting or trying to ensure that the students’ 
interests and preferences are accommodated 
are more than justified by the benefits of 
including students in a discussion of their 
own transition needs, including their 
planned course of study in secondary school. 

Section 300.345(b)—Participants in lEP 
meeting—^The final regulations clarify that 
the public agency must inform parents of 
their right and that of the public agency to 
invite someone to the lEP meeting who has 
knowledge or special expertise. This 
additional requirement will impose minimal 
burden on schools because this information 
could be included in other notices the 
schools are already required to provide to 
parents. 

Section 300.345(f)—Copy of the lEP—^The 
final regulations require the public agency to 
provide parents a copy of the lEP. The cost 
of this change will depend on the extent to 
which parents are currently receiving copies. 
Under current regulations, schools are 
required to provide a copy to parents who 
request one. It is reasonable to assume that 
schools routinely provide a copy to parents 
who attend the lEP meeting. The cost of 
providing copies to those parents who would 
not otherwise receive copies is not likely to 
be substantial. 

Section 300.346(a)(1)—Performance on 
assessments—^The final regulations require 
the lEP team to consider the child’s 
performance on general State and district¬ 
wide assessments, in considering the child’s 
initial or most recent evaluation. This 
clarification is not likely to impose an 
additional costs because one can reasonably 
assume that most lEP teams would consider 
this information as a matter of course in 
determining the child’s present levels of 
performance. 

Section 300.347—Transition services—^The 
final regulations delete the requirement from 
the existing regulations that requires a 
justification for not providing particular 
transition services. This change eliminates 
unnecessary paperwork. 

Section 300.349—Private school 
placements—The final regulations 
incorporate the previous regulatory 
requirement regarding inviting a 
representative of the private school to a 
child’s lEP meeting. This requirement does 
not impose a significant burden, while 
helping to ensure appropriate 
implementation of lEPs for children placed 
in private schools. 

Section 300.350—Accountability—The 
final regulations include a statement 
regarding the responsibilities of public 
agencies and teachers to make good faith 
efforts to ensure that a child achieves the 
growth projected in the lEP, even though the 
lEP should not be regarded as a performance 
contract. This clarification does not impose 
any additional costs on agencies and is 
intended to promote proper implementation 
of the lEP requirements. 

Section 300.401—Children placed in 
private schools—^The final regulations 
specify that a child placed in a private school 
by a public agency as a means of providing 
FAPE must receive an education that meets 
the standards that apply to the SEA and LEA. 
For example, all personnel who provide 
educational services must meet ^e personnel 
standards that apply to SEA and LEA 
personnel providing similar services. This 
change could increase the costs of these 
placements to the extent this change required 
private schools to increase their salaries in 
order to recruit regular education personnel 
who meet SEA and LEA standards. However, 
the costs imposed by this change are 
expected to be minimal. Less than two 
percent of the six million children served 
imder Part B are placed by public agencies 
in private schools. These schools are 
typically special schools in which most of 
the education personnel are providing 
special education and related services. These 
personnel have been required to meet SEA 
and LEA standards under prior law. 

Section 300.403—Reimbursement for 
private placements—^The final regulations 
include language in paragraph (c) that makes 
it clear that a private placement must be 
appropriate to be eligible for reimbursement, 
but does not need to meet State standards. 
This clarification, which is based on 
Supreme Court decisions regarding the basic 
standard for reimbursement, does not impose 
any additional costs on State or local 
agencies. 

Section 300.451—Consultation on child 
find—^The final regulations add a new 
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paragraph (b) to require public agencies to 
consult with representatives of parentally- 
placed private school students on how to 
conduct child find. Paragraph (a) clarifies 
that the child find activities for parentally- 
placed children must be comparable to child 
find activities for children with disabilities in 
public schools. The consultation requirement 
may impose an additional burden but is 
expected to better enable school districts to 
carry out this mandatory function. The 
requirement for comparability does not 
impose any additional burden, but clarifies 
the intent of the statute, which does not 
distinguish between child find activities for 
children enrolled in public schools and those 
conducted for children in private schools. 

Section 300.452—Services plan—A 
paragraph has been added that clarifies that 
a services plan must be implemented for each 
parentally-placed private child who is 
receiving services under Part B. This 
clarification does not impose any additional 
burden. 

Section 300.453—Expenditures on child 
find in private schools—A new paragraph (b) 
requires States to conduct a child count of 
private school children with disabilities and 
consult with representatives of private school 
children in deciding how to conduct that 
count. This count is necessary to enable 
States to determine how much they are 
required to spend on providing special 
education and related services to this 
population. A new paragraph (c) clarifies that 
the costs of child find for private school 
children may not be considered in 
determining whether the LEA met the 
requirement for proportionate expenditm-es 
on parentally-placed children. This provision 
does not impose any additional cost on 
school districts because it has been the 
Department’s longstanding interpretation that 
child find includes the identification of 
children in private schools and that the cost 
of child find for private school children may 
not be considered in determining whether 
the LEA has met the requirements to serve 
children in private schools. Paragraph (d), 
which clarifies that States and LEAs are not 
prohibited from spending additional funds 
on providing special education and related 
services to parentally-placed children beyond 
what would be required, does not impose any 
additional costs. Paragraph fb) requires the 
LEA to conduct a child count of children 
with disabilities in private schools on the 
same day in which the overall count is 
conducted, to consult with private school 
representatives on conducting that annual 
count, and to use that count to determine 
required expenditures. Although the 
requirement to conduct the child count on a 
date certain limits LEA flexibility and the 
required consultation imposes a burden, both 
requirements help ensure that the child 
count accurately reflects the size of the 
private school population. 

Section 300.454—Services to children in 
private schools—^The final regulations clarify 
that no private school child has an individual 
right to receive any of the services the child 
would receive if enrolled in a public school. 
This section further provides that each LEA 
shall consult with representatives of private 
school children in determining which 

children will receive services, what services 
will be provided, how and where services 
would be provided, and how they would be 
evaluated. The regulations make it clear that 
the representatives must have a genuine 
opportunity to express their views and ihat 
the consultation must be before the LEA 
makes its final decisions. The regulations 
also require the LEA to conduct meetings to 
develop a services plan for each private 
school child and to ensure the participation 
of a representative of the child’s private 
school at the meeting. These regulations help 
ensure effective implementation of the 
provisions relating to serving parentally- 
placed children and impose minimal burden 
on school districts. 

Section 300.455—Services to children in 
private schools—^The final regulations clarify 
that services provided private school 
children must be provided by personnel 
meeting SEA standards; that children in 
private schools may receive different 
amounts of services than children in public 
schools; and that there is no individual 
entitlement to services; each child to be 
provided services must have a services plan. 
These changes do not impose any additional 
costs on school districts; indeed they reflect 
the Department’s longstanding interpretation 
of the provisions relating to serving 
parentally-placed children. 

Section 300.456—Treatment of 
transportation—Consistent with the 
Department’s longstanding interpretation, the 
final regulations state that transportation 
must be provided to private school children 
if necessary to enable them to benefit fi-om 
the services that are offered. The regulations 
also clarify that the cost of providing the 
transportation may be included in calculating 
whether the LEA has met its financial 
obligations. The final regulations further 
clarify that the LEA is not required to provide 
transportation between the child’s home and 
the private school. These clarifications could 
reduce the’potential cost for school districts 
of complying with the requirement for 
proportionate expenditures. 

Section 300.457—Complaints of 
parentally-placed children—^The final 
regulations make it clear that due process 
procedures do not apply to parentally-placed 
children. This clarification will reduce costs 
to the extent that LEAs have allowed parents 
to use the due process procedures to bring 
complaints relating to parentally-placed 
children. This section also clarifies that due 
process procedm-es do apply to child find. 
This change will increase costs to the extent 
that parents were unaware of their ability to 
bring complaints about child find and now 
do so. 

Section 300.500(b)(l)(iii)—Parental 
consent—^The final regulations add language 
to clarify that a revocation of consent does 
not have retroactive effect if the action 
consented to has already occurred. This 
change protects LEAs from complaints 
regarding services provided in reliance on 
parental consent that was subsequently 
revoked. It does not impose any costs on 
LEAs. 

Section 300.501(b)—Parental access to 
meetings—^Paragraph (b) of § 300.501 defines 
when and how to provide notice to parents 

of meetings in which they are entitled to 
participate. It further limits what is meant by 
the term “meeting.” These regulations 
impose the minimal requirements necessary 
to implement the statute. The language in 
paragraph (b)(1) helps to clarify what is 
required to provide parents with a 
meaningful opportunity to attend meetings 
while the language in paragraph (b)(2) is 
designed to reduce unnecessary burden by 
clarifying what constitutes a “meeting.” 

Section 300.501(c)—Placement meetings— 
Paragraph (c) of § 300.501 specifies that tfie 
procedures to be used to meet the new 
statutory requirement of parental 
involvement in placement decisions. It 
provides that the procedures used for 
parental involvement in lEP meetings also be 
used for placement meetings. These include 
specific requirements relating to notice, 
methods for involving parents in the meeting, 
and recordkeeping of attempts to ensure their 
participation. Because in many cases 
placement decisions will be made as part of 
lEP meetings, as is already the case in most 
jurisdictions, the impact of this regulation 
will be minimal. In those cases in which 
placement meetings are conducted separately 
from the lEP meetings, the benefits of making 
substantial efforts to secure the involvement 
of parents and provide for their meaningful 
participation in any meeting to discuss their 
child’s placement more than justify the costs. 

Section 300.502—Independent educational 
evaluation—Paragraph (a) provides that on 
request for an independent education 
evaluation (lEE) parents are provided with 
information about where an lEE may be 
obtained and the agency criteria applicable to 
lEEs, criteria that must be consistent with the 
definition of an lEE. Paragraph (b) makes it 
clear that if a parent requests an lEE, the 
agency must either initiate a due process 
hearing to show that its evaluation is 
appropriate or provide for an lEE at public 
expense. The final regulations also provide 
that a public agency may request an 
explanation from the parents regarding their 
concerns when a parent requests an lEE at 
public expense, but such an explanation may 
not be required and the public agency may 
not delay providing the lEE, or initiating a 
due process hearing. These provisions 
requiring the agency to provide information 
to the parents and take action do not result 
in significant additional costs because if the 
agency did not take action, parents would be 
free to request due process to compel action. 
It is important for parents to be informed 
about the relevant agency criteria for an lEE 
since tlie parent has a right to an lEE at 
public expense and the lEE must meet agency 
criteria to be considered by the public agency 
in determining eligibility. 

Paragraph (e) provides that a public agency 
may not impose conditions or timelines 
related to obtaining an independent 
evaluation. This requirement, which arguably 
limits the flexibility of school districts, is 
critical to ensuring that school districts do 
not find ways to circumvent the right 
provided by the IDEA to parents to obtain an 
independent evaluation. 

Sections 300.504(b)(14)—Notice to parents 
regarding complaint procedures—The finaT 
regulations require that the required 
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procedural safeguards notice to parents 
include information about how to file a 
complaint under State complaint procedures. 
Because districts are already required to 
provide this notice to parents, the additional 
cost of adding this information will be one¬ 
time and minimal. The burden on small 
districts could be minimized if each SEA 
were to provide its LEAs with appropriate 
language describing the State procedures for 
inclusion in the parental notices. Making 
parents aware of a low cost and less 
adversarial mechanism that they can use to 
resolve disputes with school districts should 
result in cost savings and more cooperative 
relationships between parents and districts. 

Section 300.505(a)[3}—Parental consent 
for reevaluation—Paragraph (a)(3) clarifies 
that the new statutory right of parents to 
consent to a reevaluation of their child does 
not require parental consent prior to the 
review of existing data or administering a test 
or other evaluation procedure that is given to 
all children (unless all parents must consent). 
As a matter of good practice, school 
personnel should be engaged in reviewing 
information about the child’s performance on 
an on-going basis. Requiring parental consent 
for this activity would have imposed a 
significant burden on school districts with 
little discemable benefit to the children 
served under these regulations. 

Paragraph (c)(2) uses the procedures that 
were in the prior regulations dealing with 
inviting parents to lEP meetings as a basis for 
defining what it means to vmdertake 
“reasonable measures” in obtaining parental 
consent. The intent of the change is to 
meaningfully operationalize the statutory 
right of parents to consent to a reevaluation 
of their child. Given the importance of 
parental involvement in all parts of the 
process, any burden imposed by the 
proposed recordkeeping requirements is 
justified by the benefits of securing parental 
consent to the reevaluation. 

Section 300.506-^Impartial mediation— 
Paragraph (b)(2) specifies that if the mediator 
is not selected from the list of mediators on 
a random basis, such as rotation, both parties 
must be involved in selecting the mediator 
and agree with the selection of the mediator. 
Paragraph (c) interprets the statutory 
requirement that mediation be conducted by 
an impartial mediator to mean that a 
mediator may not be an employee of any LEA 
or a State agency that is providing direct 
services to the child and must not have a 
personal or professional conflict of interest. 
However, a person will not be considered an 
employee merely for being paid to serve as 
a mediator. Since participation in mediation 
is voluntary, it must be viewed as an 
attractive alternative to both public agencies 
and parents. Both parties must trust the 
process and the first test of that is the 
selection of the mediator. It is unlikely that 
parents would regard an employee of the 
other party to the dispute to be impartial or 
a person who has a personal or professional 
conflict of interest. Providing for impartiality 
should help promote the use of mediation 
and improve its overall effectiveness in 
resolving disagreements. The impact of 
disallowing these individuals from serving as 
mediators is not likely to have a significant, 

impact on States, given current practices. 
Many States contract with private 
organizations to conduct their mediations. 
Others use employees of the State 
educational agency, which, in most cases, is 
not the agency providing direct services. 
Given the significant benefits to children, 
families, and school districts of expeditiously 
resolving disagreements without resort to 
litigation, the benefits of this change easily 
justify any cost or inconvenience to States. 

Section 300.506(d)(2)—Failure to 
participate in meeting—Paragraph (d)(2) 
would specify that a parent’s failure to 
participate in a meeting at which a 
disinterested person explains the benefits of 
and encourages the use of mediation could 
not be used as a reason to deny or delay the 
parent’s right to a due process hearing. This 
change is not likely to limit the benefits to 
school districts of mediation as it is rmlikely 
that parents who are imwilling to peirticipate 
in such a meeting with a disinterested person 
would be willing to engage in the volxmtary 
mediation provided for in the statute. 

Section 300.507(c)(4)—Failure to provide 
notice—Paragraph (c)(4) makes it clear that 
failure by parents to provide the notice 
required by the statute cannot be used by a 
school district to delay or deny the parents’ 
right to due process. This regulation would 
eliminate the possibility that public agencies 
will delay a due process hearing pending 
receipt of a notice that they deem to be 
acceptable. This regulation does not impose 
any cost on school districts and would help 
ensure that parents are afforded appropriate 
and timely access to due process. 

Section 300.510(b)(2)(vi)—Access to 
findings and decisions—The final regulations 
give parents the option of selecting an 
electronic or written copy of the findings and 
decisions in the administrative appeal of a 
due process decision. This is consistent with 
the statutory right of the parents to a written 
or electronic copy of the decision and 
findings in the due process hearing. It is 
important to ensure that parents are provided 
the decisions and findings in a way diat is 
most useful to them. The cost of 
implementing this requirement is expected to 
be negligible. 

Section 300.513(b)—Attorneys’ fees— 
Paragraph (b) provides that funds provided 
under Part B of IDEA could not be used to 
pay attorneys’ fees or costs of a party related 
to an action or proceeding under section 615 
of IDEA. This regulation does not increase 
the burden on school districts or otherwise 
substantially affect the ability of school 
districts to pay attorneys’ fees that are 
awarded under IDEA or to pay for their own 
attorneys. It merely establishes that attorneys’ 
fees must be paid by a source of funding 
other than Part B based on the Department’s 
position that limited Federal resotuces not be 
used for these costs. This regulation is not 
expected to have a cost impact on small (or 
large) districts because all districts have non- 
Federal sources of funding that are 
significantly greater than the funding 
provided under IDEA. Currently, funds 
provided to States under the IDEA represent 
about ten percent of special education ^ 
expenditures. 

Section 300.514(c)—Hearing officer 
decisions—The final regulations clarify that 

if a State hearing officer in a due process 
hearing or a review official in a State level 
review agrees with the parents that a change 
in placement is appropriate, the child’s 
placement must be treated in accordance 
with that agreement. This regulation is not 
expected to have a significant cost impact 
because it is based on the Supreme Court’s 
language in Burlington School Committee v. 
Department of Education, and the decisions 
of appellate courts in such circuits as the 3rd 
and If paragraph (c) were not included 
in the regulation, in many cases, parents 
would be expected to be able to successfully 
argue, as they have in the past, that the 
hearing officer’s decision to change the 
placement of a child be implemented. The 
cost impact of this regulation in other circuits 
and cases in which the placement change 
would not have occurred is indeterminate 
because in some cases implementation of the 
hearing officer’s decision will result in 
moving children to more costly placements 
and, in other cases, to less costly placements. 
In either case, the benefits to the child of 
securing an appropriate placement justify 
any potential increase in costs or other 
burdens to the school district. 

Section 300.519—Change in placement— 
The final regulations define a change in 
placement in the context of disciplinary 
removals as a removal for more than 10 
consecutive school days or a series of 
removals that constitute a pattern because 
they cumulate to more than 10 school days 
in a school year and, because of such factors 
as the length of each removal, the total 
amoimt of time the child is removed, and the 
proximity of the removals to one another. 
This change does not impose any additional 
costs. It is consistent with longstanding 
interpretations of the law. 

Section 300.520(a)—Authority of School 
Personnel—^Paragraph (a) clarifies that school 
persoimel may remove a child with a 
disability for school code violations for up to 
10 days at a time more than once during a 
school year, as long as such removals do not 
constitute a change in placement. This 
clarification does not result in any additional 
costs or savings for school districts because 
it is consistent with the Department’s 
longstanding interpretation of the law and 
the statute, as amended. 

Section 300.520(b) and (c)—Behavioral 
interventions—^Paragraph (b) of this section 
makes it clear that if a child is removed from 
his or her current placement for 10 schools 
days or fewer in a given year, the school is 
not required to convene the lEP team to 
develop an assessment plan for the child. 
Paragraph (b) further provides that a school 
would be required to do so if the child were 
suspended for more than 10 days in a given 
school year. Paragraph (b) specifies that the 
BEP team meeting to consider behavioral 
interventions occur within 10 business days 
of the behavior that leads to discipline ratlier 
than 10 calendar days, and clarifies that, if 
the child does not have a behavior 
intervention plan, the purpose of the meeting 
is to develop an assessment plan. After 
completing the assessments specified in the 
plan, the team must meet to develop 
appropriate behavioral interventions to 
address that behavior. Because the statute 
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could be read to require that the lEP team be 
convened for this purpose the first time a 
child is suspended in a given year, the 
requirement in the final regulations would 
significantly reduce the burden on school 
districts. 

The business day alternative would further 
minimize the burden on school districts and 
would not have a significant impact on 
children with disabilities, in light of other 
protections for children. 

In determining whether to regulate on this 
issue, the Secretary considered the potential 
benefits of providing behavioral 
interventions to children who need them and 
the impact on school districts of convening 
the lEP team to develop behavioral 
interventions if children are suspended. 

Based on consideration of the costs and 
benefits to children and schools, the lEP team 
should not be required to meet and develop 
or review behavioral interventions for a child 
unless the child was engaged in repeated or 
significant misconduct. The costs and burden 
of convening the team the first time a child 
is suspended outweigh any potential benefits 
to the child if the child is receiving a short¬ 
term suspension for an infraction. At the 
same time, the benefits of requiring a plan for 
a child who has already been suspended for 
more than 10 days justify the costs given the 
benefits of early intervention to both students 
and schools. 

The final regulations further provide that 
in the case of a subsequent suspension of less 
than 10 days that does not constitute a 
change in placement for a child who has a 
behavioral intervention plan, a meeting 
would not be required to review the 
behavioral intervention plan imless one or 
more team members believe that the child’s 
lEP or its implementation need modification. 
Since the statute could be read to require that 
the lEP team meet to review the child’s plan 
each time the child is suspended, this 
language further reduces the cost to school 
districts. 

Section 300.521—Due process hearing for 
removal—^The final regulations specify that a 
hearing officer is to make the determination 
authorized by section 615(k)(2) of IDEA 
(regarding whether a child’s current 
educational placement is substantially likely 
to result in injury to self or others) in a due 
process hearing. 

A hearing that meets the requirement for a 
due process hearing is the most appropriate 
forum for expeditiously and fairly 
determining whether the district has 
demonstrated by substantial evidence 
(defined by statute as “beyond a 
preponderance of the evidence’’) that 
maintaining the current placement is 
substantially likely to result in injury and to 
consider the appropriateness of the child’s 
current placement and the efforts of the 
district to minimize the risk of harm. 

The cost impact of this regulation on 
school districts will be limited because in 
cases in which school districts and parents 
agree about the proposed removal of a 
dangerous child, no hearing is necessary. In 
those few cases in which there is 
disagreement, the benefits of conducting a 
due process hearing justify the costs. 

Section 300.523—Manifestation 
determination—^Paragraph (a) makes it clear 

that a school is required to conduct a 
manifestation review only when the removal 
constitutes a change in placement. 

As was the case in considering section 
300.520(c), the Department considered the 
potential benefits to the child and impact on 
districts of convening the lEP team. 

The conclusion was that the lEP team 
should not be required to meet and 
determine whether the child’s behavior was 
a manifestation of the disability unless the 
district is proposing a suspension of more 
than 10 days at a time or a suspension that 
constitutes a pattern of exclusion. The cost of 
convening the team to conduct a 
manifestation review outweigh the potential 
benefits to a child being suspended for a few 
days, particularly because the statute clearly 
allows the school a period of ten days after 
the misconduct occurs to convene the team 
for purposes of conducting the manifestation 
determination. In the case of short term 
suspensions, the team would often be 
meeting after the child had already returned 
to school. 

The primary purpose of this review is to 
ensure that a child will not be punished for 
behavior that is related to his or her 
disability. The team is required to consider, 
for example, whether the child’s disability 
has impaired his or her ability to understand 
the impact and consequences of his or her 
behavior and whether the child’s disability 
has impaired the child’s ability to control the 
behavior subject to discipline. Conducting 
this review is of little use after the child has 
returned to school. A review would have 
limited applicability to future actions. Even 
in those cases in which the child engaged in 
identical misconduct, one’s assessment of the 
relationship between the child’s behavior 
and disability could change. Moreover, the 
statute clearly contemplates an 
individualized assessment of the conduct at 
issue. Once a child has been suspended for 
more than 10 days in a given year, the team 
will already be considering the need for 
changes in the child’s behavior intervention 
plan, if the child has one, or will be meeting 
to develop one, if the child does not. 
Requiring an additional meeting to examine 
the relationship between the child’s behavior 
and disability is unlikely to produce 
additional information that would inform the 
development of appropriate behavioral 
strategies. Requiring the behavioral 
assessment to be conducted once a child has 
been suspended for 10 days in a school day 
will help ensure that the district responds 
appropriately to the child’s behavior. 

This regulation would significantly reduce 
costs for school districts if the statute is read 
to require a manifestation review every time 
a child is suspended. 

Section 300.523(f)—Manifestation 
determination—The final regulations clarify 
that if the team identifies deficiencies in the 
child’s lEP, its implementation, or 
placement, the agency must take immediate 
steps to remedy the deficiencies. This 
clarification does not impose any costs 
beyond what the statute would require. 

Section 300.526—Placement in alternative 
setting—Language is added to paragraph (c) 
to make clear that a school district may 
request a hearing officer to extend a 45-day 

placement on the grounds that returning a 
child to his or her regular placement would 
be dangerous. This change, which increases 
the options available to school districts for 
dealing with a child engaged in dangerous 
behavior, does not impose any costs on 
school districts. 

Section 300.527—Basis of knowledge—The 
final regulations make a number of clarifying 
changes: Language is added to paragraph 
(b)(2) to clarify that the behavior or 
performance must be in relation to one of the 
disability categories. Paragraph (b)(4) has 
been revised to require that expressions of 
concern about the child be made to personnel 
who have responsibility for child find or 
special education referrals. A new paragraph 
has been added to clarify that if an agency 
acts and determines that the child is not 
eligible, and provides proper notice to the 
parents, and there are no additional bases of 
knowledge that were not considered, the 
agency would not be held to have a basis of 
knowledge. These changes reduce costs for 
LEAs by further specifying what is required 
for determining that an LEA has a basis for 
knowledge that a child is a child with a 
disability. By specifying, for example, that 
expressions of concern be made to personnel 
responsible for child find or special 
education referral eliminates die possible 
interpretation that a school must provide 
services and other protections to children 
who were the subject of conversation 
between any two people in the school. 
Without these clarifications, commenters 
have suggested that potentially all children 
could avail themselves of IDEA protections. 

Roughly three million nondisahled 
children are expected to be the subject of 
disciplinary actions during this school year. 
Parents are likely to raise this issue in the 
case of long-term suspensions and expulsions 
in which identification as a child with a 
disability ensmes the non-cessation of 
educational services, among other 
protections. An estimated 300,000 
nondisabled children receive long-term 
suspensions or expulsions in a given school 
year. Based on the public comments on this 
section of the regulations, it would appear 
that a basis for Imowledge claim could be 
sustained in a significant percentage of these 
cases. Assuming for purposes of this analysis 
that it could be sustained in about 10 percent 
of cases, the costs of providing services, for 
example, to those children during the period 
in which they are excluded from school 
would be considerable because only a 
minority of States currently provide services 
to children without disabilities who have 
been disciplined. Therefore, the savings 
resulting from these clarifications are 
considerable. 

Section 300.528—Expedited due process 
hearings—The final regulations specify that 
States establish a timeline for expedited due 
process hearings that meets certain 
standards. These include: ensuring written 
decisions are mailed to the parties in less 
than 45 days, with no extensions that result 
in a decision more than 45 days from the 
request for the hearing, and providing for the 
same timeline whether the hearing is 
requested by a public agency or parent. 
Paragraph (b) further clarifies that the State 
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may alter other State-imposed procedural 
rules from those it uses for other hearings. 
These clarifications provide States with 
maximum flexibility in conducting these 
hearings while ensuring equitable treatment 
for parents and public agencies. Requiring 
such hearings within 45 days imposes 
minimal burden on States since 45 days 
provides ample time—more time than 
proposed by many of the commenters—and 
the requests for such hearings are not 
expected to be great. Requests for expedited 
hearings will only be made in those cases 
involving serious misconduct in which there 
is a disagreement between the parents and 
public agency regarding action proposed by 
the public agency. 

Section 300.529—Transmittal of education • 
records—^The final regulations clarify that a 
child’s special education and disciplinary 
records may only be transmitted to the extent 
that such transmission is permitted imder the 
Family Educational Rights and Privacy Act 
(FERPA). This clarification, which restricts 
the extent to which such records may be 
transmitted to certain agencies, consistent 
with the requirements of FERPA, does not 
impose any burden on school districts. 

Section 300.532—Evaluation procedures— 
The final regulations require that assessments 
of children with limited English proficiency 
must be selected and administered to ensure 
that they measure the extent to which a child 
has a disability and needs special education, 
and do not instead measure the child’s 
English language skills. This change, which 
clarifies requirements under both IDEA and 
Title VI, does not impose any additional 
burden. The final regulations also add 
language requiring that if an assessment is 
not conducted under standard conditions, 
information about the extent to which the 
assessment varied from standard conditions, 
such as the qualifications of the person 
administering the test or the method of test 
administration, must be included in the 
evaluation report. This change will impose a 
burden on school districts only to the extent 
that the evaluation team does not currently 
include information in its report on the 
extent to which an assessment varied from 
standard conditions. Information about the 
qualifications of the person administering the 
test and the method of test administration is 
needed so that the team of qualified 
professionals can evaluate the effects of 
variances in such areas on the validity and 
reliability of the reported information. The 
final regulations clarify that in evaluating a 
child all needs of the child must be 
identified, including any commonly linked to 
a disability other than the child’s. This 
change does not impose any additional 
burden on districts, but clarifies what is 
intended by the term “comprehensive’. 

Section 300.533(b)—Review of existing 
data—The final regulations make it clear that 
the group that is responsible for reviewing 
existing data on the child as part of an initial 
evaluation or a reevaluation need not meet to 
conduct this review. This clarification 
reduces costs for school districts by 
eliminating unnecessary meetings of this 
group. 

Section 300.534(b)—Eligibility 
determination—Paragraph (b) clarifies that 

children are not eligible if they need 
specialized instruction because of limited 
English proficiency or lack of instruction in 
reading or math, but do not need specialized 
instruction because of a disability. This 
clarification does not impose any costs on 
school districts, but reflects the statutory 
intent. 

Section 300.534(c)—Termination of 
eligibility—Paragraph (c) clarifies that an 
evaluation is not required before the 
termination of a student’s eligibility under 
Part B due to graduation with a regular high 
school diploma or aging out under State law. 
This clarification reduces the costs for school 
districts by eliminating the need to conduct 
evaluations for the 146,000 students who are 
expected to exit high school in school year 
1998-1999 by graduating or aging out. 

Section 300.535(a)(1)—Eligibility 
determination procedures—The final 
regulations add parents to the variety of 
sources from which the public agency will 
draw in interpreting evaluation data for the 
purpose of determining if the child is a child 
with a disability. This change imposes 
minimal burden while providing for 
meaningful parental involvement, consistent 
with the requirements for including parents 
in the team that determines eligibility. 

Section 300.552(e)—Placement in regular 
classroom—^The final regulations provide 
that a child may not be denied placement in 
an age-appropriate regular classroom solely 
because the child’s education requires 
modification to the general curriculum. This 
change clarifies the requirement in the law 
that a child may only be removed from the 
regular educational environment if education 
in the regular class cannot be achieved 
satisfactorily with the use of supplementary 
aids and services. Although this clarification 
may result in an increase in the number of 
children served in regular classes, it does not 
impose costs on school districts beyond what 
the statute itself would require because of the 
longstanding requirement to serve children 
in the least restrictive environment. 

Section 300.562—Access to records—^The 
final regulations make clear that agencies 
must comply with requests for access to 
records by parents prior to any meetings, but 
no more Aan 45 days after request, 
consistent with FERPA. This provision 
minimizes burden on LEAs by not imposing 
a shorter deadline than provided by FERPA, 
except as necessary to provide access before 
an lEP meeting or hearing. This provision 
helps ensure that parents have the ability to 
adequately prepare for and participate in lEP 
meetings and due process hearings, which 
are crucial to ensuring each child’s right to 
a free appropriate public education. 

Section 300.571—Consent for disclosure of 
information—^The final regulations provide 
for an exception to the requirement for 
parental consent for disclosure of education 
records, consistent with the language in 
§ 300.529. This does not impose any costs on 
school districts and resolves an apparent 
contradiction in the regulations with respect 
to disclosure of education records to law 
enforcement and juvenile justice agencies. 

Section 300.574—Children’s rights relating 
to records—The final regulations clarify that 
the parents’ rights under FERPA transfer to 

the student at age 18. The regulations further 
provide that if the rights of parents vmder 
Part B of IDEA are transferred to the student 
at the age of majority, then the rights of 
parents regarding'education records also 
transfer. This clarification does not impose 
any additional costs on school distiicts. 

Section 300.581-300.587—Procedures for 
enforcement—The final regulations clarify 
the types of notice and hearing that the 
Department would provide before taking an 
enforcement action under Part B of IDEA. 
Providing clarity about the applicable 
procedures for the various types of 
enforcement actions will benefit potential 
subjects of enforcement actions and the 
Department by ensuring that time and 
resources are not spent on unnecessary 
disputes about procedures or needless 
process. 

Section 300.589—Waiver procedures—^The 
final regulations describe the procedures to 
be used by the Secretary in considering a 
request from an SEA of a waiver of the 
supplement, not supplant and maintenance 
of effort requirements in the IDEA 
Amendments of 1997. This regulation does 
not impose any cost on local school districts. 
The procedures will only affect a State 
requesting a waiver under Part B. 

Section 300.624—Capacity-building 
subgrants—^The final regulations make it 
clear that States can establish priorities in 
awarding these subgrants. The language 
provides permissive authority to be used at 
the discretion of each State, clarifying the 
intent of the statutory change and imposing 
no burden on State agencies. Allowing States 
to use these funds to foster State-specific 
improvements should lead to improving 
educational results for children with 
disabilities. 

Section 300.652—Advisory panel 
functions—The final regulations add 
language stating that the panel’s 
responsibilities include advising on the 
education of students with disabilities who 
have been incarcerated in adult prisons. This 
additional burden will not impose significant 
costs. 

Section 300.653—Advisory panel 
procedures—The final regulations include 
language in paragraph (d) to require panel 
meetings to be announced long enough in 
advance to afford people a reasonable 
opportunity to attend and require that agenda 
items be aimounced in advance and that 
meetings be open. These changes impose 
minimal burden while facilitating 
meaningful participation in the meetings. 

Sections 300.660(a) and 303.510(a)— 
Information about State complaint 
procedures—^The final regulations require 
States to widely disseminate their complaint 
procedures. While this proposed requirement 
would increase costs for those State 
educational agencies that have not 
established procedures for widely 
disseminating this information, the Secretary 
could have prescribed specific mechanisms 
for this dissemination but chooses not to, in 
order to give SEAs flexibility in determining 
how to accomplish this. The requirement 
would not have any direct impact on small 
districts and would benefit parents who 
believe that a public agency is violating a 
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requirement of these regulations, by 
providing them the information they would 
need to get an official resolution of their 
issue without having to resort to a more 
formal, and generally more costly, dispute 
resolution mechanism. 

Section 300.660(b) and 303.510(b)— 
Remedies—^The final regulations require 
States in resolving complaints to address 
how to remedy the failime to provide 
appropriate services, including awarding of 
compensatory relief and corrective action. 
This clarification does not impose any 
additional costs beyond those that would be 
otherwise required by the statute. 

Section 300.661(c) and 303.512(c)— 
Requirements for complaint procedures—^The 
final regulations add language that clarifies 
how the State complaint process interacts 
with the due process hearing process. The 
language clarifies that a State may set aside 
any part of a complaint being addressed in 
a due process hearing; that the due process 
hearing decision is binding; and that failure 
to implement a due process decision must be 
addressed by the SEA. This clarification is 
expected to reduce costs by reducing 
unnecessary disputes about the relationship 
between the two processes. 

Sections 300.661 and 303.512—Secretarial 
review—^The final regulations delete the 
provision providing for Secretarial review of 
complaints filed under State complaint 
procedures. The effect of this change on 
small (and large) districts would be 
inconsequential because of the small number 
of requests for these reviews. This was done 
in recognition of the report of the 
Department’s Inspector General of August 

1997, that noted that this procedure provides 
very limited benefits to children with 
disabilities or to IDEA programs and involves 
a considerable expenditure of the resources 
of the Office of Special Education Programs 
and other offices of the Department. The 
Inspector General’s report concluded that 
greater benefit to the programs and 
individuals covered by IDEA would be 
achieved if the Department eliminated the 
Secretarial review process and focused on 
improving State procedures for resolving 
complaints and implementing IDEA 
programs. This change, and the changes in 
§§ 300.660(b), 300.503(b)(8), 303.510(b), and 
303.403(b)(4) that require greater public 
notice about the State complaint procedures, 
would implement those recommendations. 

Sections 300.662 and 303.511—State 
reviews—^This change relieves States of the 
requirement to review complaints about 
violations that occurred more them three 
years before the complaint. This limitation 
on the age of the complaints is expected to 
reduce the cost to SEAs of investigating and 
reviewing complaints. There is no reason to 
believe this change would adversely affect 
small districts. There is also no reason to 
expect that this proposal would have a 
significant negative impact on individuals or 
entities submitting complaints under these 
procedures as it is unlikely that complaints 
alleging a violation that occurred more than 
three years in the past and that do not allege 
a continuing violation or request 
compensatory services would result in an 
outcome that puts the protected individuals 
under these regulations in a better position 
than they would have been in if no complaint 

had been filed. On the other hand, allowing 
States to focus their complaint resolution 
procediu’es on issues that are relevant to the 
current operation of the State’s special 
education program may serve to improve 
services for these children. 

Section 300.712—Allocations to LEAs— 
The final regulations clarify how to calculate 
the base payments to LEAs under the 
permanent formula in a case in which LEAs 
have been created, combined, or otherwise 
reconfigured. Although recalculation itself 
imposes some burden on the SEA, the 
regulations provide the SEA with 
considerable flexibility in doing that 
recalculation. For example, the SEA 
determines which LEAs have been affected 
by the creation, combination, or 
reconfigmration and what child count data to 
use in allocating the funds among the 
affected LEAs. 

Language has also been added to the 
regulations that in implementing the 
permanent formula States must apply, on a 
uniform basis, the best data available to 
them. This clarification does not impose any 
additional biurden on States in allocating 
funds. 

Section 300.753—Annual child count— 
The final regulations clarify that the SEA 
may coimt parentally-placed private school 
children if a public agency is providing 
special education or related services that 
meet State standards to these children. This 
clarification does not impose any burden on 
SEAs or LEAs while helping to ensime a more 
equitable distribution of IDEA funds. 

Attachment 3.—Disposition of NPRM Notes in Final Part 300 and 303 Regulations ^ 

[Note: Attachment 3 will not be codified in the Code of Federal Regulations] 

1. List of notes by section in NPRM II. Disposition of notes in final regulations 

Subpart A 

300.1— Purposes.- 
• Independent living .. 

300.2— Applicability to State, local, and private agencies: 
• Requirements are binding on each public agency regardless of whether it receives B 

funds. 

Definitions Used in This Part 

• In discussion under §300.1; and in Appendix 
A (Re-transition services). 

• Added to Reg as § 300.2(a)(2). 

1. List of terms defined in specific sections. 
2. Abbreviations used . 

300.6— Assistive technology service: 
• Definitions of assistive technology device and service are identical to Technology Act of 

1988. 
300.7— Child with a disability: 

1. Autism characteristics after age 3 is still Autism. 
2. Developmental Delay—Explanation . 
3. Dev. Delay—H.Rpt statement on importance of . 
4. Emotional disturbance (ED)—H.Rpt statement. 
5. ADD/ADHD—Eligible under OHI or other disability category if meet criteria under 

§ 300.7(a). 
300.12—General curriculum: , 

• Term relates to content and not setting.. 

300.15—/EP Team: 
• lEP team may also serve as placement team. 

300.17— LEA.- 
• Charter school that meets def of “LEA” is eligible for B-$: & must comply w/B if it re¬ 

ceives B-$. 
300.18— Native language: 

• (1) Sections where term is used . 

1. Moved to Index under “Definitions.” 
2. Terms identified in Reg text. 

• Deleted. 

1. Added to Reg as §300.7(c)(1)(ii). 
2. Added to Reg at § 300.7(b)(2). 
3. In discussion under § 300.7(b). 
4. In discussion under § 300.7(c). 
5. “ADD/ADHD” and “limited alertness” added 

to § 300.7(c)(9). 

• Added to Reg (lEP—§300.347(a)(1)(i), 
(2)(i)). In discussion of “Gen. Cur.” 

• In discussion under §300.16. 

• Added to Reg as part of §300.312. 

(1) Listed in Index. 
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Attachment 3.—Disposition of NPRM Notes in Final Part 300 and 303 Regulations ^—Continued 
[Note: Attachment 3 will not be codified in the Code of Federal Regulations] 

I. List of notes by section in NPRM II. Disposition of notes in final regulations 

(2) Exceptions to definition (2) Added to Reg at §300.19. 
In discussion under §300.19. 

300.19—Parent: 
• “Parent” includes a grandparent or stepparent, etc 

300.22—Related services: 
1. All related services may not be required. 
2. H. Rpt. on 0/M services and travel training. 

3. Use of paraprofessionals if consistent w/.136. 
4. Transportation—same as nondisabled; accommodations. 

300.24—Special education: 
• A child must need special education to be eligible under Part B of the Act 

• Added to Reg at § 300.20(a)(3). 

1. In discussion under §300.24. 
2. In discussion under §300.24. 
—Travel training added as §300.26(a)(2)(ii) 

and (b)(4). 
3. In discussion under §§300.24; 300.136. 
4. Added to Q-33 in Appendix A. 

• Added to Reg as §300.(7)(a)(2); In discus¬ 
sion under §300.26. 

300.27—Transition services: 
• May be special education or reiated services.. 
List under § 300.27(c) is not exhaustive. • Added to Reg as § 300.29(b). 

In discussion under §300.29. 

Subpart B 

300.121—Free appropriate public education: 
1. FAPE obligation begins on 3rd birthday ... 
2. Re-child progressing from grade to grade 

1. Added to Reg as §300.121(c). 
2. Added to Reg as §§ 300.121(e). 

300.125(a)(2)(ii), and § 300.300(d). 
300.122—Exception to FAPE for certain ages: 

1. FAPE and graduation . 

2. H.Rpt. Re-students with disabilities in adult prisons 

1. “Prior notice” added to Reg as 
§ 300.122(a)(3)(iii). 

—^A new § 300.5S4(c)(2) states that evaluation 
is not required for graduation with a regular 
diploma. 

2. Added as §300.122(a)(2)(ii). 
300A25—Child find: 

1. Collection of data subject to confidentiality 
2. Services must be based on unique needs 
3. Child find under Parts B and C . 
4. Extend child find to highly mobile children 

300.127—Confidentiality of * * * information: 
• Reference to FERPA. 

1. Added to Reg as §300.125(e). 
2. Added to Reg as § 300.300(a)(3). 
3. Added to Reg as §300.125(c). 
4. Added to Reg as §300.125(a)(2)(i). 

• Deleted. (Already covered under 300.560- 
300.576.) 

300.130—Least restrictive environment: 
• H. Rpt. statement Re-continuum. 

300.135— Comprehensive system of personnel development: 
• H.Rpt—Disseminate information on Ed research * * * States able to use info—(a)(2) 

Re—SIP. 
300.136— Personnel standards: 

1. Regs require States to use own highest requirements. Defs not limited to traditional cat¬ 
egories. 

2. State may require * * * good faith effort * * * shortages.. 
3. If State only 1 entry-level degree, modification of standard to ensure FAPE won’t violate 

(b)/(c). 
300.138— Participation in assessments: 

• Only small no. children need alternate assmts. 
300.139— Reports relating to assessments: 

• Re aggregate data ((b)), PA may also Rpt data other ways (e.g.,.. trendline * * *). 
300.142—Methods of ensuring services: 

1. H.Rpt—Import, of ensuring services Re E/non-ed agencies* * ‘Medicaid. 
2. Intent of (e) = services @ no cost-parents. 
3. Pub Agency can pay certain pvt insur costs for parents . 
4. If PA receives $ from insurers to return the $. 

300.152—Prohibition against commingling: 
• Assurance is satisfied by sep accounting system. 

300.185—Meeting the excess cost requirement: 
• LEA must spend certain minimum amount * * * Excess costs = costs of special ed that 

• Added to Reg at §300.130(a). 

• In discussion under §300.135. 

1. Added to Reg as §300.136(b)(2). 

Added to Reg as §300.136(g)(2). 
3. Added to Reg as §300.136(b)(4). 

• In discussion under §300.138. 

• In discussion under §300.139. 

1. Added to Reg at §300.142(b)(1)(ii). 
2. In discussion under §300.142. 
3. Added to Reg at § 300.142(g). 
4. Added to Reg at § 300.142(h)(2). 

• Added to Reg as §300.152(b). 

• In discussion under §300.185. 
exceed minimum. 

300.232—Exception to maintenance of effort: 
• H.Rpt—Voluntary departure Re—personnel paid at/ near top—scale; guidelines to in- • Added to Reg as § 300.232(a)(2). 

voke exception. 
300.234—Schoolwide programs: 

• Although funds may be combined, disabled children must still receive services re-i-L:P .... • Added to Reg at § 300.234(c). 
200.241—Treatment of charter schools: 
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• B-Regs that apply to pub schools also apply to charier schools; H.Rpt—Expect full com¬ 
pliance. 

• In discussion under §300.241. 

Subpart C 

300.300—Provision of FARE: 
1. FARE Requirement applies to disabled children in school and those with less severe 1. In discussion under §300.300. 

disabilities. 
2. State must ensure child find fuHy implemented. 
3. Why age range—child find is greater than FARE . 

300.302— Residentiai placement: 
• Requirement applies to placements in St. schools. 

300.303— Proper functioning of hearing aids: 
• Statement from H. Rpt. on 1978 appropriation bill related to status of'hearing aids. 

300.304— Full educational opportunity goal: 
• S.Rpt (1975) on arts—Brooklyn Museum: . 

300.305— Program options: 
• List not exhaustive . 

300.307—Physical education: 
« H.Rpt (142)—Must assure PE available to all HC. 

300.309—Extended school year services: 
1. LEA may not limit to particular categories or duration. All disabled children rrat entitled .. 
2. States may establish standards * * * Factors may consider = likelihood of regression ... 

300.341— SEA Responsibility (Re—lEPs): 
• Section applies-all public agencies, including other State agencies .. 

300.342— When lEPs must be In effect: 
1. It is expected that lEPs will be implemented immediately after the meeting (with excep¬ 

tions). 
2. Requirements—incarcerated youth apply 6-4-97 . 
3. lEP vs IFSP—written informed consent .. 

300.343— lEP meetings: 
• Offer of services within 60 days—consent ... 

300.344— /EP Team: 
• Reg Ed teacher at lEP meeting = one who works with the child; if more than one—des¬ 

ignate. 
300.345— Parent participation: 

• Parent notice Re—bring others..procedure used = agency discretion * * * But keep 
record of efforts. 

300.346— Development; review, & revision of lEP: 
1. Importance Re—Consideration of special factors. 
2. Re—“Deaf Students Educational Services” (1992) . 
3. lEP team and LEP students . 

300.347— Content of lEP: 
1. Import of transition services for students below 16. 
2. H.Rpt Re—import of general curriculum . 
3. H.Rpt—Gen Curriculum—length of lEP vs adjustments. 
4. H.Rpt—Teaching methods not in lEP . 
5. Reports to parents on Annual Goals vs Reg. Reports. 
6. H.Rpt—^transition service needs vs services. 
7. OK for transition-needs/services below 14 and 16 . 

300.350—\EP—accountability: 
• Public agency must make good faith effort: parents have right to complain ... 

300.360—Use of LEA allocation for direct services: 
• If LEA doesn't apply for R. B funds, SEA must use in LEA . 

2. Added to Reg at § 300.300(a)(2). 
3. In discussion under §300.300. 

• In discussion under §300.302. 

• In discussion under §300.303. 

• In discussion under §300.304. 

• In discussion under §300.305. 

• In discussion under §300.307. 

1. Added to Reg at § 300.309(a)(3). 
2. In discussion under §300.309. 

• Added to Reg as § 300.341(b). 

1. In discussion under §300.342. 

2. Deleted. 
3. In discussion under § 300.342(c). 

• In discussion under §300.343. 

• In discussion under § 300.344 

• Added to Reg as § 300.345(b). 

1. In discussion under §300.346. 
2. In discussion under §300.346. 
3. In discussion under §300.346. 

1. In discussion under §300.347. 
2. In discussion under §300.347. 
3. In discussion under § 300.347. 
4. In discussion under §300.347. 
5. In discussion under §300.347. 
6. In discussion under §300.347. 
7. In discussion under §300.347. 

• Added to Reg as § 300.350(b). 

• Added to Reg at § 300.360(b). 

300.453—Expenditures: 
• LEAs may provide services beyond those required 

300.456—Location of services: 
1. Zobrest—Re on-site services . 
2. Transportation to from site * * * not from home ... 

Subpart D 

. • Added to Reg at § 300.453(d). 

'.. 1. In discussion under §300.456. 
. 2. Added to Reg at § 300.456(b)(1). 

Subpart E 

300.500—Gen. Resp. of public agencies; definitions: 
• Parent consent, if revoked is not retroactive . 

300.502—Independent educational evaluation: 
1. Parent not required to specify areas of disagreement. 
2. Pub agencies—should make info on lEEs widely availabfe; may not require parent-evals 

meet all criteria. 

• Added to Reg at §300.500(b)(1)(iii). 

1. Added to Reg at § 300.501(b). 
2. Added to Reg at § 300.502(a)(2). 
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300.505—Parental consent: 
1. Pub. agency may use due process to override refusal, unless doing so—inconsistent w/ 

St law. 
2. PA must provide servs in any area not in dispute; if nec—FAPE—use override; may 

recons proposal. 
3. If parents refuse-reeval needed for sen/s, & St law prevnts override-reeval, PA may 

cease servs. 
300.506 Mediation: 

1. H. Rep—If mediator not selected randomly Pub. agency and parents both must select... 
2. H. Rep—Preserve parental access Rts—FERPA; confidentiality pledge . 

300.507—Impartial due process hearing; parent notice; disclosure: 
1. Determination of whether hearing request is based on new info must be made by HO ... 
2. H. Rep. Re—Attorneys’ fees; and the value of the parent notice requirement . 

300.510—Finality of decision; appeal; impartial review: 
1. SEA may conduct review directly or thru another agency; but remains response for final 

decision. 
2. All parties have nght to counsel; if Rev Officer holds a hearing, other rights in 300.509 

apply. 
300.513— Attorneys' fees: 

• A State may enact a law permitting HOs to award fees . 
300.514— Child’s status during proceedings: 

• Public agency may use normal procedures for dealing with children who are endanger¬ 
ing themselves or others. 

300.520—Authority of School personnel: 
1. Removal for 10 days or less—not a chg in placmt; a series of removals that total +10 

days may be. 
2. PA need not conduct review in (b), but encouraged Ck if—sen/es in accord w/IEP..or 

addressed. 
300.523— Manifestation determination review: 

1. H.Rpt—Ex of manifestation vs not * * * But not intendeds- base finding on tech viola- 
tion-IEP. 

2. If manifestation—LEA must correct any deficiencies found... 
300.524— Determination that behavior not a manifestation of disability: 

• During pendency—child remains in current placmt or placmt under 300.526, whichever 
applies. 

300.526—Placement during appeals: 
• An LEA may seek subsequent expedited hearings if child still dangerous & issue not re¬ 

solved. 
300.532— Evaluation procedures: 

1. Re LEP—accurate assmt of child’s lang proficency . 
2. If no one at sch Re-LEP, contact LEAs, IHEs . 
3. If assmt not done under standard conditions, include in eval Rpt. Info needed by team .. 

300.533— Determination of needed evaluation data: 
• Purpose of review by a group; composition of team will vary depending on nature or dis¬ 

ability. 
300.535—Procedures for determining eligibility and placement: 

• All eval sources not required for each child . 
300.551— Continuum of alternative placements: 

• Home instruction usually only for limited No. children (medically fragile) . 
300.552— Placements: 

1. Group in (a)(1) could also be lEP team—if .344. 
2. Main rule in LRE = indiv decisions + alternate placmts; applicability to preschool chil¬ 

dren. 
3. If lEP team considers-provides for behavioral interventions * * * many disruptive chil- 

dren-Reg cl. 
300.553— Nonacademic settings: 

• Section taken from 504 Regs . 
300.554— Children in public or private institutions: 

• LRE provisions apply to Children in public and private institutions. 
300.573— Destruction of information: 

• Info may be kept forever unless parents reject; (Why records are important * * *). 
300.574— Children’s rights: 

1. Under FERPA Regs, Rts transfer at age 18. 
2. If Rts transfer re-.517, Rts re Ed-records also transfer; but public agency must give 615 

notice to parents and student. 
300.587—Enforcement: 

• Other enforcement actions include cease and desist order * ♦ * and a compliance 
agreement. 

II. Disposition of notes in final regulations 

1. In discussion under §300.503. 

2. In discussion under § 300.503. 

3. In discussion under § 300.503. 

1. Added to Reg at § 300.506(b)(2)(ii). 
2. In discussion under §300.506. 

1. In discussion under §300.507. 
2. In discussion under §300.507. 

1. In discussion under §300.510. 

2. In discussion under §300.510. 

• In discussion under §300.513. 

• In discussion under §300.514. 

1. In discussion under §300.520. 

2. In discussion under § 300.520. 

1. In discussion under §300.523. 

2. Added to Reg at §300.523(f). 

• In discussion under §300.524. 

• Added to Reg as § 300.526(c)(4). 

1. In discussion under §300.532. 
2. in discussion under §300.532. 
3. Added to Reg as § 300.532(a)(2). 

• In discussion under §300.533. 

• In discussion under §300.535. 

• In discussion under §300.551. 

1. In discussion under §300.552. 
2. Added to Reg at § 300.552. 

3. In discussion under § 300.552. 

• In discussion under §300.553. 

• In discussion under §300.554. 

• In discussion under § 300.573. 

1. Added to Reg at § 300.574(b). 
2. Added to Reg at § 300.574(c). 

• In discussion under § 300.587. 
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Subpart F 

300.600—Responsibility for all educational programs: 
• Provision = Congressional desire—central point of contact. S.Rpt (1975) * * * Options 

300.623— Amount required for subgrants to LEAs': 
• Amt. required for subgrants will vary—^yr-to-yr. $ for subgrants 1 yr become flow-thru in 

next. 
300.624— State discretion in awarding subgrants: 

• Purpose of subgrants to LEAs—to provide $ SEA can direct Re needs—can't address 
Re-formula-$. 

300.650—Establishment of Advisory panels: 
• Panel must advise on students in Adult prisons. 

300.660— Adoption of State complaint procedures: 
• SEA may award compensory damages Re-denial of FARE . 

300.661— Minimum State complaint procedures: 
1. If complaint also subject of a hearing, must set aside any part addressed-hearing; but 

resolve the rest. 
2. If issue in complaint already decided in a hearing (same parties), H-decision = binding .. 

300.662— Filing a complaint: 
• SEA must resolve complaint, even if it is filed by indiv-organization in another State . 

• In discussion under §300.600. 

• In discussion under § 300.623. 

• In discussion under §300.624. 

• Added to Reg at § 300.652(b). 

• Added to Reg at § 300.660(b). 

1. Added to Reg at §300.661 (c)(1). 

2. Added to Reg at §300.661 (c)(2). 

• Added to Reg at § 300.662(a). 

Subpart G 

300.712—Allocations to LEAs: 
• Re-85%—use best data available; new data not needed-pvt schs. Re-15%—use best 

(Examples). 
300.750—Annual report of children served-report requirement: 

• Report—solely for allocation purposes; count may differ from children who receive FARE 
300.753— Annual report of children served-criteria for counting children: 

1. State may count children in Head Start if Sp Ed . 
2. Criteria related to counting children in private schools and certain IndiariVihildren . 

300.754— Annual report of children served-other responsibilities of SEA: 
• Data are not to go to Secretary in personally identifiable form. 

• Added to Reg at §300.712. 

• In discussion under §300.750. 

1. Covered by reg. note deleted. 
2. Covered by reg. note deleted. 

• In discussion under §300.754. 

Part 303 

303.19—Parent: 
• Definition: examples of grandparent, stepparent . 

303.510— Adopting Complaint Procedures: 
1. Complaints can be against any public agency or private provider; these procedures are 

in addition to other rights. 

2. Compensatory services possible.;. 
303.511— An organization or individual may file a complaint: 

• Complaints from out-of-state OK ... 
303.512— Minimum State complaint procedures: 

1. Same issues in complaint and due process hearing ....;. 
2. Issues previously decided in due process hearing . 

303.520—Policies related to payment for services: 
1. Use of private insurance must be voluntary. 
2. State can use Part C funds to pay insurance costs. 
3. Insurance reimbursements not treated as program income; spending Federal reimburse¬ 

ments doesn’t violate nonsupplanting rule. 

• Added to Reg in §303.19(a)(3). 

1. Public/private added to Reg in 
§303.510(a)(1): “other rights” in discussion 
under §303.512. 

2. Added to Reg in §303.510(b). 

• Added to Reg in §303.510(a)(1). 

1. Added to Reg in §303.512(c)(1). 
2. Added to Reg in §303.512(c)(2). 

1. Deleted. 
2. Deleted. 
3. “Program income” added to discussion 

under §303.512; “nonsupplanting” added to 
Reg in §303.512(d)(2). 

■I All notes have been removed as notes from the regulations. The substance of certain notes has been added to the text of the regulation, or 
included in the Notice of Interpretation on lEPs in “Appendix A.” A description of each of these notes (and most of the other notes in the NPRM) 
is included in the “discussion” under the Analysis of Comments (Attachment 1 to the final regulations). Column II, above, describes the primary 
action taken with each note (e.g., (1) “Added to Reg * * *” (or to Appendix A); (2) “In discussion under * * or “Deleted.”) 

[FR Doc. 99-5754 Filed 3-11-99; 8:45 am] 
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DEPARTMENT OF EDUCATION 

34 CFR Part 303 

Office of Special Education and 
Rehabilitative Services; Part C of the 
Individuais With Disabiiities Education 
Act (IDEA) Amendments of 1997 

AGENCY: Department of Education. 
ACTION: Notice of closing date of the 
comment period. 

SUMMARY: This document provides the 
closing date for the public comment 
period on whether to revise regulations 
for Part C of the Individuals with 
Disabilities Education Act (IDEA). 
DATES: The closing date for the public 
comment period will be April 12,1999. 
ADDRESSES: Comments should be 
addressed to Thomas Irvin, Office of 
Special Education and Rehabilitative 
Services, U.S. Department of Education, 
Room 3090, Mary E. Switzer Building, 
330 C St., SW., Washington, DC 20202. 
FOR FURTHER INFORMATION CONTACT: 

JoLeta Reynolds or Thomas Irvin. 
Telephone: (202) 205-5507. Individuals 
who use a telecommimications device 
for the deaf (TDD) may call (202) 205- 
5465 or the Federal Information Relay 
Service (FIRS) at 1-800-877-8339 
between 8:00 a.m. and 8:00 p.m.. 
Eastern time, Monday through Friday, 
except Federal holidays. 

Individuals with disabilities may 
obtain a copy of this notice in an 
alternate format (e.g., Braille, large print, 
audiotape, or computer dislcette) on 
request to Katie Mincey, Director of the 
Alternate Formats Center. Telephone: 
(202) 205-8113. 

SUPPLEMENTARY INFORMATION: 

Background 

On April 14,1998, the Secretary 
published a document (63 FR 18297) 
soliciting advice and recommendations 
from the public as to whether to develop 
new regulations implementing the Early 
Intervention Program for Infants and 
Toddlers with Disabilities imder Part C 
of the Individuals with Disabilities 
Education Act (IDEA). On August 14, 
1998 the Secretary of Education 
reopened the comment period (63 FR 
43866). The dociunent stated that the 
comment period was to be open imtil 30 
days following the publication of the 
final regulations implementing Part B of 
IDEA (34 CFR Part 300), and containing 
conforming changes to Part C of IDEA 
(34 CFR Part 303). The Part B final 
regulations are published elsewhere in 
this issue of the Federal Register. 

Electronic Access to This Document: 

Anyone may view this document, as 
well as all other Department of 
Education documents published in the 

Federal Register, in text or portable 
docmnent format (pdf) on the World 
Wide Web at either of the following 
sites: 

http;//ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To use the pdf you must have the Adobe 
Acrobat Reader Program with Search, 
which is available free at either of the 
previous sites. If you have questions 
about using the pdf, call the U.S. 
Government Printing Office at (202) 
512-1530 or, toll free at 1-888-293- 
6498. 

Anyone may also view these 
docmnents in text copy only on an 
electronic bulletin board of the 
Department. Telephone: (202) 219-1511 
or, toll free, 1-800-222-4922. The 
documents are located under Option 
G—Files/Aimouncements, Bulletins, 
and Press Releases. 

Note: The official version of a document is 
the document published in the Federal 
Register. 

(Catalog of Federal Domestic Assistance 
Number 84.027, Assistance to States for 
Education of Children with Disabilities) 

Dated; March 4,1999. 

Judith E. Heumann, 

Assistant Secretary for Special Education and 
Rehabilitative Services. 

[FR Doc. 99-5755 Filed 3-11-99; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR-4378-N-03] 

Notice of Regulatory Waiver Requests 
Granted 

agency: Office of the Secretary, HUD. 
ACTION: Public Notice of the Granting of 
Regulatory Waivers from July 1, 1998 
through September 30,1998. 

SUMMARY: Under the Department of 
Housing and Urban Development 
Reform Act of 1989 (Reform Act), HUD 
is required to make public all approval 
actions taken on waivers of regtdations. 
This notice is the thirty-first in a series, 
being published on a quarterly basis, 
providing notification of waivers 
granted dining the preceding reporting 
period. The purpose of this notice is to 
comply with the requirements of section 
106 of the Reform Act. 
FOR FURTHER INFORMATION CONTACT: For 
general information about this notice, 
contact Camille E. Acevedo, Assistant 
General Counsel for Regulations, Room 
10276, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW, Washington, DC 20410; telephone 
(202) 708-3055 (this is not a toll-free 
number). Hearing or speech-impaired 
persons may access this number via 
TTY by calling the toll-free Federal 
Information Relay Service at 1-800- 
877-8391. 

For information concerning a 
particular waiver action for which 
public notice is provided in this 
document, contact the person whose 
name and address is set out for the 
particular item, in the accompanying 
list of waiver-grant actions. 
SUPPLEMENTARY INFORMATION: 

As part of the Housing and Urban 
Development Reform Act of 1989 (the 
Reform Act), the Congress adopted, at 
HUD’s request, legislation to limit and 
control the granting of regulatory 
waivers by HUD. Section 106 of the 
Reform Act added a new section 7(q) to 
the Department of Housing and Urban 
Development Act (2 U.S.C. 3535(q)), 
which provides that; 

1. Any waiver of a regulation must be 
in writing and must specify the grounds 
for approving the waiver; 

2. Authority to approve a waiver of a 
regulation may be delegated by the 
Secretary only to an individual of 
Assistant Secretary rank or equivalent 
rank, and the person to whom authority 
to waive is delegated must also have 
authority to issue the particular 
regulation to be waived; 

3. Not less than qucirterly, the 
Secretary must notify the public of all 

waivers of regulations that HUD has 
approved, by publishing a notice in the 
Federal Register. These notices (each 
covering the period since the most 
recent previous notification) shall: 

a. Identify the project, activity, or 
undertaking involved; 

b. Describe the nature of the provision 
waived, and the designation of the 
provision; 

c. Indicate the name and title of the 
person who gremted the waiver request; 

d. Describe briefly the grounds for 
approval of the request; 

e. State how additional information 
about a particular waiver grant action 
may be obtained. 

Section 106 of the Reform Act also 
contains requirements applicable to 
waivers of HUD herndbook provisions 
that are not relevant to the purpose of 
this notice. 

Today’s document follows 
publication of HUD’s Statement of 
Policy on Waiver of Regulations and 
Directives issued by HUD on April 22, 
1991 (56 FR 16337). This is the thirty- 
first notice of its kind to be published 
under section 106 of the Reform Act. 
This notice updates HUD’s waiver-grant 
activity fi-om July 1,1998 through 
September 30,1998. 

For ease of reference, waiver requests 
gremted by departmental officials 
authorized to grant waivers are listed in 
a sequence keyed to the section number 
of the HUD regulation involved in the 
waiver action. For example, a waiver- 
grant action involving exercise of 
authority under 24 CFR 58.73 (involving 
the waiver of a provision in 24 CFR part 
58) would come early in the sequence, 
while waivers of 24 CFR part 990 would 
be among the last matters listed. 

Where more than one regulatory 
provision is involved in the grant of a 
particular waiver request, the action is 
listed under the section number of the 
first regulatory requirement in title 24 
that is being waived as part of the 
waiver-grant action. (For example, a 
waiver of both § 58.73 and § 58.74 
would appear sequentially in the listing 
under § 58.73.) 

Waiver-grant actions involving the 
same initial regulatory citation are in 
time sequence beginning with the 
earliest-dated waiver grant action. 

Should HUD receive additional 
reports of waiver actions taken during 
the period covered by this report before 
the next report is published, the next 
updated report will include these earlier 
actions, as well as those that occurred 
between October 1,1998 through 
December 31, 1998. 

Accordingly, information about 
approved waiver requests pertaining to 

HUD regulations is provided in the 
Appendix that follows this notice. 

Dated: March 2,1999. 
Andrew Cuomo, 

Secretary. 

Appendix—Listing of Waivers of 
Regulatory Requirements Granted by 
Officers of the Department of Housing 
and Urban Development July 1,1998 
Through September 30,1998 

Note to Reader; More information about 
the granting of these waivers, including a 
copy of the waiver request and approval, may 
be obtained by contacting the person whose 
name is listed as the contact person directly 
before each set of waivers granted. 

FOR ITEMS 1 THROUGH 16, WAIVERS 
GRANTED FOR 24 CUt PARTS 91 AND 92, 
CONTACT: Cornelia Robertson Terry, Field 
management Division, Office of Executive 
Services, Office of Community Planning and 
Development, U.S. Department of Housing 
and Urban Development, 451 7th Street SW, 
Room 7184, Washington, DC, 20410; 
telephone (202) 708-2565 (this is not a toll- 
fi-ee number). Hearing or speech-impaired 
persons may access this number via TTY by 
the calling toll-free Federal Information Relay 
Service at 1-800-877-8391. 

1. REGULATION: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: Los Angeles County, 

California requested a waiver of the 
submission date for the Coimty’s 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: July 16,1998. 
REASONS WAIVED: The Assistant 

Secretary determined that failure to grant the 
requested waiver would prevent the City 
from submitting a complete and accurate 
performance report on its 1997 program year. 

2. REGULATION: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: The City of 

Baltimore, Maryland requested a waiver of 
the submission date for the City’s 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT; HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: August 26,1998. 
REASONS WAIVED: The Assistant 

Secretary determined that failure to grant the 
requested waiver would prevent the City 
from submitting a complete and accurate 
performance report on its 1997 program year. 

3. REGULATION; 24 CFR 91.520(a). 
PROJECT/ACTIVITY; The City of 

Mountain View, California requested a 
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waiver of the submission date for its 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Commimity Planning 
and Development. 

DATE GRANTED: September 17,1998. 
REASONS WAIVED: The City was unable 

to meet the due date because of a medical 
emergency experienced by the individual at 
the City with responsibility for preparing the 
CAPER. HUD granted the City of Mountain 
View an extension to November 30,1998, to 
submit its Caper. 

4. REGULATION: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: Baltimore County, 

Maryland requested a waiver of the 
submission date for the Coimty’s 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Plaiming 
and Development. 

DATE GRANTED: September 21,1998. 
REASONS WAIVED: The County requested 

this extension because of the staff worldoad 
needed to adjust and convert to the new 
computerized system known as the IDIS 
system. The workload associated with 
reporting in the IDIS system can be 
substantial, particularly with a grantee like 
Baltimore County which has more than 1000 
activities in IDIS and also needs to make a 
significant number of adjustments related to 
the conversion of the data to the new system. 
Therefore, HUD granted Baltimore County an 
extension to November 30,1998, to submit 
its 1997 CAPER to HUD. 

5. REGULA'nON: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: The City of Moreno 

Valley, California requested a waiver of the 
submission date for the City’s Consolidated 
Aimual CDBG Performance and Evaluation 
(CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: September 25,1998. 
REASONS WAIVED: The malfunction of 

the City’s financial tracking system impeded 
the City’s ability to assure accurate 
information in the CAPER imtil the 
information had been corrected manually. 
HUD therefore granted Moreno Valley a 30- 
day extension imtil October 28,1998, to 
submit its 1997 CAPER. 

6. REGULATION: 24 CFR 91.520(a). 

PROJECT/ACTIVITY: The County of 
Orange, California requested a waiver of the 
submission date for the County’s 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: September 25,1998. 
REASONS WAIVED: The County 

experienced problems in its ability to 
download acciuete reports and requests 
additional time to reconcile information in 
its new computerized system with project 
records. In addition, the County needs time 
to review and evaluate its progress in 
meeting the goals and objectives in its 
Consolidated Plan. HUD therefore granted 
the County a 30-day extension imtil October 
28,1998, to submit its 1997 CAPER. 

7. REGULATION: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: Spokane County, 

Washington requested a waiver of the 
submission date for the County’s 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days affer the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: September 25,1998. 
REASONS WAIVED: The County requested 

an extension of its CAPER submission 
because the building which houses the 
Community Development Division was 
recently damaged by an arson fire. This 
hampered the County in its efforts to submit 
a timely report. Therefore, HUD granted the 
County an extension to February 28,1999, to 
submit its 1997 Caper. 

8. REGULATION: 24 CFR 91.520(a). 
PROJECT/ACnVITY: The City of Glendale, 

California requested a waiver of the 
submission date for the City’s Consolidated 
Annual CDBG Performance and Evaluation 
(CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: September 25,1998. 
REASONS WAIVED: The City requested 

additional time because program description 
data in its computerized system was lost. The 
City needed additional time to ensure an 
accurate and acceptable CAPER. HUD 
therefore granted the City a 30-day extension 
until October 28,1998, to submit its 19t7 
CAPER. 

9. REGULATION: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: The City of 

Stamford, Connecticut requested a waiver of 
the submission date for the City’s 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance repoit to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DA’TE GRANTED: September 25,1998. 
REASONS WAIVED: The City requested an 

extension because of the loss of three key 
Community Development staff members who 
were instrumental in preparing the CAPER 
each year. HUD therefore authorized an 
extension to November 12,1998. 

10. REGULA'nON: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: The City of 

Anaheim, California requested a waiver of 
the submission date for the City’s 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: September 25,1998. 
REASONS WAIVED: The City requested a 

30-day extension to facilitate use of the IDIS 
for its CAPER. The City experienced 
problems with the data in reports that it was 
able to download. HUD granted the City a 30- 
day extension until October 28,1998, to 
submit its 1997 CAPER. 

11. REGULATION: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: The City of Camden, 

New Jersey requested a waiver of the 
submission date for the City’s Consolidated 
Annual CDBG Performance and Eveiluation 
(CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Plaiming 
and Development. 

DATE GRANTED: September 25,1998. 
REASONS WAIVED: Staff turnover 

impeded the City’s ability to complete an 
accurate CAPER within the required 
timeframe. HUD therefore granted the City an 
extension to November 28,1998, to submit 
its 1997 CAPER. 

12. REGULA'nON: 24 CFR 91.520(a). 
PROJECT/ACTIVITY: The City of 

Murfreesboro, Tennessee requested a waiver 
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of the submission date for the City’s 
Consolidated Annual CDBG Performance and 
Evaluation (CAPER) report to HUD. 

NATURE OF REQUIREMENT: HUD’s 
Consolidated Plan regulations at 24 CFR 
91.520(a) require that each grant recipient 
submit a performance report to HUD within 
90 days after the close of the grantee’s 
program year. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: September 25,1998. 
REASONS WAIVED: The City requested an 

extension because the Community 
Development Director was temporarily on 
medical leave. Although there was a staff 
person working on the report, it was difficult 
to complete the report without the Director’s 
input. HUD therefore granted the City an 
extension to October 30,1998, to submit its 
1997 CAPER. 

13. REGULATION: 24 CFR 92.2 and 
92.300(a)(1). 

PROJECT/ACTIVITY: The City of 
Bethlehem, Pennsylvania requested that HUD 
consider the letter and the two City Council 
resolutions appropriating funds to the 
Moravian Project sufficient action to 
constitute a reservation of HOME funds to 
the Bethlehem Area Moravians, Inc., a 
Community Development Housing 
Organization (CHDO). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 92 describe the 
policies and procedm^s governing the HOME 
Investment Partnerships Program. Section 
92.2 defines the term “commitment” to mean 
that a participating jurisdiction has executed 
a legally binding agreement with a state 
recipient, a sub-recipient, or a contractor to 
use a specific amount of HOME funds to 
produce affordable housing or provide 
tenant-based rental assistance; or has entered 
into a written agreement reserving a specific 
amount of funds to a CHDO. The written 
agreement requirement is referenced in 24 
CFR 92.2 and 92.300(a)(1). 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: July 24,1998. 
REASONS WAIVED: Based on information 

provided by the City, HUD believes that the 
letter and two City Council resolutions 
appropriating funds to Moravian Project can 
be viewed as legally sufficient to constitute 
a reservation of HOME fund to the Bethlehem 
Area Moravian, Inc., a CHDO. Therefore, 
HUD waived the requirement for a written 
agreement, as prescribed in 24 CFR 92.2 and 
92.300(a)(1). 

14. REGULATION: 24 CFR 92.500(d)(1)(C). 
PROJECT/ACTIVITY: The State of Iowa 

requested a waiver of the five year deadline 
for the expenditure of HOME program 
disaster grant funds. 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 92 describe the 
policies and procedures governing the HOME 
Investment Partnerships Program. Section 
92.500(d)(1)(C) states that HUD shall 
recapture any HOME funds not expended 
within five years after the last day of the 
month in which HUD notified the grantee of 
its execution of the HOME partnership 

agreement. The State of Iowa’s expenditure 
deadline for the FY 1993 HOME disaster 
funds was August 31,1998. As of August 27, 
1998, the State had an imexpended balance 
of $499,703 in its grant. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Gommimity Planning 
and Development. 

DATE GRANTED: September 18,1998. 
REASONS WAIVED: The State indicated 

that all costs related to the grant would be 
incurred by August 31,1998, but additional 
time was needed for recipients to submit 
vouchers and for requests for final 
drawdowns of HOME funds to be made and 
processed. If the waiver had not been 
granted, the State would have had to use 
other State or Federal funds to reimburse 
grant recipients for costs inciured before the 
deadline. Therefore, HUD waived the 
expenditure requirement in 24 GFR 
92.500(d)(1)(C) of the HOME regulations and 
granted the State of Iowa an extension imtil 
October 31,1998, to expend its remaining FY 
1993 HOME disaster funds. 

15. REGULATION: 24 CFR 92.500(d)(1)(C). 
PROJECT/ACTIVITY: The State of Kansas 

requested a waiver of the five year deadline 
for the expenditure of HOME program 
disaster grant funds. 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 92 describe the 
policies and procedures governing the HOME 
Investment Partnerships Program. Section 
92.500(d)(1)(C) states ffiat HUD shall 
recapture any HOME funds not expended 
within five years after the last day of the 
month in which HUD notified the grantee of 
its execution of the HOME partnership 
agreement. The State of Kansas’ expenditure 
deadline for the FY 1993 HOME disaster 
funds was August 31,1998. As of August 27, 
1998, the State had an unexpended balance 
of $103,734.31 in its grant. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Commimity Planning 
and Development. 

DATE GRANTED: September 18,1998. 
REASONS WAIVED: The State indicated 

that projects that were supposed to be funded 
with HOME disaster funds were mistakenly 
funded with regular HOME funds. The State 
requested an extension to permit it to correct 
this error. If the waiver had not been granted, 
the State would have lost the unexpended 
funds and the opportunity to fund additional 
affordable housing units. Therefore, HUD 
waived the expenditure requirement in 24 
CFR 92.500(d)(1)(C) of the HOME program 
regulations and granted the State of Kansas 
an extension until September 30,1998, to 
expend its remaining FY 1993 HOME 
disaster funds. 

16. REGULATION: 24 CFR 92.500(d)(1)(C). 
PROJECT/ACTIVITY: The State of Illinois 

requested a waiver of the five year deadline 
for the expenditure of HOME program 
disaster grant funds. 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 92 describe the 
policies and procedm-es governing the HOME 
Investment Partnerships Program. Section 
92.500(d)(1)(C) states that HUD shall 
recaptme any HOME funds not expended 
within five years after the last day of the 
month in which HUD notified the grantee of 

its execution of the HOME partnership 
agreement. The State of Illinois’ expenditure 
deadline for the FY 1993 HOME disaster 
funds was August 31,1998. As of August 27, 
1998, the State had an imexpended balance 
of $2,685,014.84 in its grant. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Plaiming 
and Development. 

DATE GRANTED: September 18,1998. 
REASONS WAIVED: The State indicated 

that, due to staff turnover, it inadvertently 
had used $2,321,850.00 in regular HOME 
funds for a disaster project. The State 
requested an extension of the deadline to 
permit it to retain the $2,321,850.00 and take 
the necessary steps to correct the error. If the 
waiver had not been granted, the State would 
have lost the opportimity to use its regular 
HOME funds to produce more affordable 
housing units. Therefore, HUD waived the 
expenditure requirement in 24 CFR 
92.500(d)(1)(C) of the HOME regulations and 
granted the State of Illinois an extension 
until October 31,1998 to expend the 
$2,321,850.00 mistakenly charged to its 
regular HOME grant. 

FOR ITEM 17, WAIVER GRANTED FOR 24 
CFR PART 291, CONTACT: Art Orton, 
Deputy Director, Asset Management Division, 
Office of Insured Single Family Housing, U.S. 
Department of Housing and Urban 
Development, 451 7th Street SW, Room 9172, 
Washington, DC, 20410; telephone (202) 708- 
1672 (this is not a toll-firee number). Hearing 
or speech-impaired persons may access this 
number via TTY by the calling toll-firee 
Federal Information Relay Service at 1-800- 
877-8391. 

17. REGULATION; 24 CFR 291.110(a). 
PROJECT/ACTIVITY: Waiver of the 

requirement of 24 CFR 291.110(a) to provide 
authority for governmental entities and 
private nonprofit organizations to purchase 
HUD-owned single family properties offered 
with mortgage insurance on a direct sales 
basis and to provide discoimts of 50 percent 
for use in HUD’s Officer Next Door Program. 

NATURE OF REQUIREMENT: HUD’s 
regulations governing its single family 
property disposition program are found in 24 
CFR part 291. The regulation at 24 CFR 
291.110(a) permits direct sales of properties 
without mortgage insurance to governmental 
entities and private nonprofit organizations 
for use in homeless programs. These sales are 
made at deep discounts off the list price. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: August 28,1998. 
REASONS WAIVED: Based on HUD’s 

experience with these types of direct sales, 
HUD has determined that it would not be 
detrimental to the Federal Housing 
Administration insurance fund to permit 
governmental entities and private nonprofit 
organizations to purchase properties offered 
with mortgage insurance. Approval of this 
waiver enabled governmental entities and 
nonprofit organizations the opportunity to 
fully participate in the Officer Next Door 
program by purchasing properties eligible for 
mortgage insurance at a 50 percent discount 
for resale to law enforcement personnel. 

FOR ITEM 18, WAIVER GRANTED FOR 24 
CFR PART 576, CONTACT: Cornelia 
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Robertson Terry, Field Management Division, 
Office of Executive Services, Office of 
Community Planning and Development, U.S. 
Department of Housing and Urban 
Development, 451 7th Street SW, Room 7184, 
Washington, DC, 20410; telephone (202) 708- 
2565 (this is not a toll-free number). Hearing 
or speech-impaired persons may access this 
number via TTY by the calling toll-free 
Federal Information Relay Service at 1-800- 
877-8391. 

18. REGULATION: 24 CFR 576.21. 
PROJECT/ACTIVITY: The City of 

Lancaster, Pennsylvania requested a waiver 
of Emergency Shelter Grants (ESG) program 
regulations at 24 GFR 576.21. 

NATURE OF REQUIREMENT: HUD’s 
regulation at 24 CFR 576.21 state that 
recipients of ESG grant funds are subject to 
the limits on the use of assistance for 
essential services established in section 
414(a)(2)(B) of the Stewart B. McKinney 
Homeless Assistance Act (42 U.S.C. 
11374(aK2)(B)). Essential services are 
commonly defined as services that provide 
health, employment, drug abuse, and 
education to homeless persons. 

GRANTED BY: Saul N. Ramirez, Jr., 
Assistant Secretary for Community Planning 
and Development. 

DATE GRANTED: August 11,1998. 
REASONS WAIVED: Under the Stewart B. 

McKinney Homeless Assistance Act, 
amended by the National Affordable Housing 
Act the 30 percent cap on essential services 
may be waived if the grantee "demonstrates 
that the other eligible activities under the 
program are already being carried out in the 
locality with other resources.” The grantee 
submitted a letter, dated February 27,1998, 
which stated that homeless activities are 
already being carried out with other Federal 
and State funding sources. Therefore, in view 
of this dociunentation, HUD granted the City 
a waiver. 

FOR ITEMS 19 THROUGH 31, WAIVERS 
GRANTED FOR 24 CFR PART 891, 
CONTACT: Willie Spearmon, Director, Office 
of Business Products, Office of Housing, U.S. 
Department of Housing and Urban 
Development, 451 7th Street SW, Room 6132, 
Washington, DC 20410; telephone: (202) 708- 
3000 (this is not a toll-free number). Hearing 
or speech-impaired persons may access this 
number via TTY by calling the toll-free 
Federal Information Relay Service at 1-800- 
877-8391. 

19. REGULATION: 24 CFR 891.100(d). 
PROJECT/ACTIVITY: National Church 

Residences of Travis Coimty, Texas (Project 
No. 115-EE041). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive housing for the elderly and 
persons with disabilities. The regulation at 
§ 891.100(d) provides that HUD may amend 
the amount of an approved capital advance 
only after initial closing has occiured. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: July 1,1998. 
REASONS WAIVED: HUD granted the 

waiver in order to ensure the economic 
feasibility of the project. Although the project 

is economically designed, and the Owner has 
exerted all efforts to minimize the 
construction costs (including foregoing a 
portion of its developer’s fee), the project 
would not have been feasible without the 
amendment funds. 

20. REGULATION: 24 CFR 891.100(d). 
PROJECT/ACTIVITY: Shenango Housing 

for the Elderly (Project No. 033-EE084). 
NATURE OF REQUIREMENl’: HUD’s 

regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive housing for the elderly and 
persons with disabilities. The regulation at 
§ 891.100(d) provides that HUD may amend 
the amount of an approved capital advance 
only after initial closing has occurred. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: July 14,1998. 
REASONS WAIVED: HUD granted the 

waiver in order to ensure the economic 
feasibility of the project. The sponsors were 
forced to change the project site, which 
imperiled the feasibility of the proposed 
project. 

21. REGULATION: 24 CFR 891.100(d). 
PROJECT/ACTIVITY: Liberty Commons; 

Lexington, Kentucky (Project No. 083-EE048). 
NATURE OF REQUIREMENT: HUD’s 

regudations at 24 CFR part 891 describe the 
policies and procediues governing 
supportive housing for the elderly and 
persons with disabilities. The relation at 
§ 891.100(d) provides that HUD may amend 
the amount of an approved capital advance 
only after initial closing has occurred. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Feder^ Housir^ Commissioner. 

DATE GRANTED: July 30,1998. 
REASONS WAIVED; HUD granted this 

waiver in order to ensure the economic 
feasibility of the project. In granting the 
waiver, HUD determined that the sponsors 
had made all reasonable efforts to contain the 
cost of the facility and to obtain financing 
from other sources before requesting the 
regulatory waiver from HUD. 

22. REGULATION: 24 CFR 891.100(d). 
PROJECT/ACTIVITY: Saco VOA Elderly 

Housing, Inc. (Project No. 024-EE030). 
NATURE OF REQUIREMENT; HUD’s 

regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive housing for the elderly and 
persons with disabilities. Tbe regulation at 
§ 891.100(d) provides that HUD may amend 
the amoimt of an approved capital advance 
only after initial closing has occurred. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federd Housing Commissioner. 

DATE GRANTED: August 10,1998. 
REASONS WAIVED: HUD granted this 

waiver in order to ensure the economic 
feasibility of the project. Although the Owner 
explored every avenue to save money on 
design, labor and materials, and had secured 
gremt funding from the Federal Home Loan 
Bank of Boston, the project could not have 
been completed without the amendment 
funds. 

23. REGULATION: 24 CFR 891.100(d)., 
PROJECT/ACTIVITY: Robertson 

Residential Center, Greenville, Mississippi 

(Project No. 065-HD013); Paul Braswell 
Residential Center, Cleveland, Mississippi 
(Project No. 065-HD014). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive housing for the elderly and 
persons with disabilities. The regulation at 
§ 891.100(d) provides that HUD may amend 
the amount of an approved capital advance 
only after initial closing has occurred. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: August 11,1998. 
REASONS WAIVED: HUD approved the 

waiver request in order to ensure the 
economic feasibility of the two projects. The 
owner could not obtain the necessary funds 
to develop the projects ftnm other sources. 

24. REGULATION: 24 CFR 891.100(d). 
PROJECT/ACTIVITY: Mental Health 

Programs, Inc. (Project No. 023—EE079). 
NATURE OF REQUIREMENT: HUD’s 

regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive bousing for the elderly and 
persons with disabihties. The regulation at 
§ 891.100(d) provides that HUD may amend 
the amount of an approved capital advance 
only after initial closing has occurred. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: September 8,1998. 
REASONS WAIVED: HUD granted this 

waiver in order to ensure the economic 
feasibility of the project. Although 
modifications were made to the project’s 
design and specifications to reduce the 
project’s overall cost and the Sponsor had 
secured grant funding from the Federal Home 
Loan Bank of Boston, the project could not 
have been completed without the 
amendment funds. 

25. REGULATION: 24 CFR 891.130. 
PROJECT/ACTIVITY: St. Mary’s Villa, 

Knoxville, Tennessee (Project No. 087- 
EE025). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive housing for the elderly and 
persons with disabilities. The regulation at 
§891.130 (entitled “Prohibited 
relationships”) provides that Officers and 
Board members of either the Sponsor or 
Owner may not have any financial interest in 
any contract with the Owner or any firm 
which has a contract with the Owner. This 
restriction applies so long as the individual 
is serving on the Board and for a period of 
three years following resignation or final 
closing, whichever occurs later. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: July 30,1998. 
REASONS WAIVED: HUD approved the 

waiver in order to prevent delays in the 
construction of the project. The contractor 
who will serve as both design architect and 
general contractor was approved after 
problems surfaced with the original 
contractor. 

26. REGULATION; 24 CFR 891.130. 
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PROJECT/ACnVITY: Park Plaza 
Apartments, Cozad, Nebraska {Project No. 
103-EE1-017). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedmes governing 
supportive housing for the elderly and 
persons with disabilities. The regulation at 
§ 891.130 (entitled “Prohibited 
relationships”) provides that Officers and 
Board members of either the Sponsor or 
Owner may not have any financial interest in 
any contract with the Owner or any firm 
which has a contract with the Owner. This 
restriction applies so long as the individual 
is serving on the Board and for a period of 
three years following resignation or final 
closing, whichever occiurs later. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: September 29,1998. 
REASONS WAIVED: There are no property 

management firms currently located in Cozad 
and the Housing Authority, which is also the 
seller of the land, is not seeking to profit from 
this arrangement. 

27. REGULATION: 24 CFR 891.205. 
PROJECT/ACTIVITY: Knights of Peter 

Claver, Tunica, Mississippi (Project No. 065- 
EH127); Knights of Peter Claver, Phase II, 
Tunica, Mississippi (Project No. 065-EE020]. 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedmes governing 
supportive housing for the elderly and 
persons with disabilities. The regulation at 
§ 891.205 sets forth the requirement that the 
Owner be a single purpose private nonprofit 
organization. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: August 10,1998. 
REASONS WAIVED: This waiver will 

provide for cost savings during the initial 
development stage as well as realize 
operational savings for the two adjacent 
projects if owned by the same corporation. 

28. REGULATION: 24 CFR 891.310(b)(1) 
and (b)(2). 

PROJECT/ACTIVITY: Options Supported 
Housing Project IV (Project No. 012-HD072). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive housing for the elderly and 
persons with disabilities. Section 
891.310(b)(1) requires that all entrances, 
common areas, units to be occupied by 
resident staff, and amenities must be readily 
accessible to and usable by persons with 
disabilities. Section 891.310(b)(2) requires 
that projects for chronically mentally ill 
individuals have a minimum of 10 percent of 
all dwelling units in an independent living 
facility (or 10 percent of all bedrooms and 
bathrooms in a group home, but at least one 
of each such space) must be designed to be 
accessible or adaptable for persons with 
disabilities. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: July 27,1998. 
REASONS WAIVED: Requiring that all 

three group homes involved in this project 

meet the accessibility requirements described 
above would have made the project 
financially infeasible. One of the group 
homes will be fully accessible, in accordance 
with 24 CFR 891.310. Further, the project as 
a whole will meet the accessibility 
requirements of section 504 of the 
Rehabilitation Act of 1973. The regulatory 
weaver maintained project feasibility and 
facilitated project development. 

29. REGULA’nON: 24 CFR 891.310(b)(1). 
PROJECT/ACTIVITY: Rockland ARC- 

Homes for the Exceptional II (Project No. 
012-HD061). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive housing for the elderly and 
persons vnth disabilities. Section 
891.310(b)(1) requires that all entrances, 
common areas, units to be occupied by 
resident staff, and amenities must be readily 
accessible to and usable by persons with 
disabilities. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Feder^ Housing Conunissioner. 

DATE GRANTED: September 21,1998. 
REASONS WAIVED: The cost of achieving 

accessibility in all three group homes in the 
project would have rendered the project 
economically infeasible. One of the group 
homes will be fully accessible, in accordance 
with 24 CFR 891.310(b)(1). Further, the 
project as a whole will be in compliance with 
the accessibility requirements of section 504 
of the Rehabilitation Act of 1973. Granting 
the regulatory waiver maintained project 
feasibility and facilitated the development of 
the project. 

30. REGULATION: 24 CFR 891.310(b)(1) 
and (2). 

PROJECT/ACTIVITY: Cherry Hill 
Condominiums (Project No. 023-HD077). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedures governing 
supportive housing for the elderly and 
persons with disabilities. Section 
891.310(b)(1) requires that all entrances, 
common areas, units to he occupied by 
resident staff, and amenities must be readily 
accessible to and usable by persons with 
disabilities. Section 891.310(b)(2) requires 
that projects for chronically mentally ill 
individuals have a minimum of 10 percent of 
all dwelling imits in an independent living 
facility (or 10 percent of all bedrooms and 
bathrooms in a group home, but at least one 
of each such space) must be designed to be 
accessible or adaptable for persons with 
disabilities. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner. 

DATE GRANTED: September 29,1998. 
REASONS WAIVED: All units in this 

project are condominium units, and, 
therefore, HUD funds are not available to 
make hallways, entrances and common areas 
accessible. None of the ciurent 10 residents, 
who will remain as residents of the project, 
have mobility impairments requiring an 
accessible imit. Further, under section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C. 
794), accessibility modifications are not 

required if they would impose undue 
financial and administrative burdens on the 
operation of the multifamily bousing project. 
If a person with a mobility impairment 
applies for occupancy, the Sponsor must 
either modify the 811 unit or provide an 
accessible unit elsewhere in its inventory. 
The granting of the waiver will maintain 
project feasibility and facilitate the 
development of the project. 

31. REGULATION: 24 CFR 891.310(b)(1) 
and (2). 

PROJECT/ACTIVITY: Project No. 023- 
HD039. 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 891 describe the 
policies and procedmes governing 
supportive housing for the elderly and 
persons with disabilities. Section 
891.310(b)(1) requires that all entrances, 
common areas, units to be occupied by 
resident staff, and amenities must be readily 
accessible to and usable by persons with 
disabilities. Section 891.310(b)(2) requires 
that projects for chronically mentally ill 
individuals have a minimum of 10 percent of 
all dwelling units in an independent living 
facility (or 10 percent of all bedrooms and 
bathrooms in a group home, but at least one 
of each such space) must be designed to be - 
accessible or adaptable for persons with 
disabilities. 

GRANTED BY: Ira G. Peppercorn, General 
Deputy Assistant Secretary for Housing- 
Feder^ Housing Commissioner. 

DATE GRANTED: September 29,1998. 
REASONS WAIVED: The project consists 

of two-bedroom units which are part of a 
larger development owned by the Sponsor 
that is comprised mostly of walk-up 
townhouses. Requiring the project to meet 
the accessibility requirements would make it 
financially infeasible. There are several 
accessible units in the development should 
the need arise. The population of the project 
consists of persons with chronic mental 
illness who do not have mobility 
impairments. The waiver maintains project 
feasibility and facilitates project 
development. 

FOR ITEMS 32 THROUGH 40, WAIVERS 
GRANTED FOR 24 CFR PARTS 901, 982, 
AND 984, CONTACT: Gloria Cousar, Deputy 
Assistant Secretary, Office of Public and 
Assisted Housing Delivery, Office of Public 
and Indian Housing, U.S. Department of 
Housing and Urban Development, 451 7th 
Street SW, Room 4204, Washington, DC 
20410; telephone: (202) 708-1380 (this is not 
a toll-free number). Hearing or speech- 
impaired persons may access this number via 
TTY by calling the toll-free Federal 
Information Relay Service at 1-800-877- 
8391. 

32. REGULATION: 24 CFR 901.100(b). 
PROJECT/ACTIVITY: Reading Housing 

Authority, PA. 
NATURE OF REQUIREMENT: HUD’s 

regulations at 24 CFR part 901 governed the 
Public Housing Management Assessment 
Program. Section 901.100 concerned data 
colleqtion for each of the management 
fimction indicators examined under PHMAP. 
Section 901.100(b) directed that a PHA 
provide certification as to data on indicators 
not derived from existing reporting and data 
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forms within 60 calendar days after the end 
of the fiscal year covered by the certification. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: July 6,1998. 
REASON GRANTED: HUD granted the 

waiver due to the loss of critical PHA staff 
involved in the preparation of the PHMAP 
certifications. As a result of these staff losses, 
PHA needed additional time to submit their 
PHMAP certifications. 

33. REGULATION: 24 CFR 901.100(b) 
PROJECT/ACTIVITY: Taylor Housing 

Commission. 
NATURE OF REQUIREMENT: HUD’s 

regulations at 24 CFR part 901 governed the 
Public Housing Management Assessment 
Program. Section 901.100 concerned data 
collection for each of the management 
function indicators examined under PHMAP. 
Section 901.100(b) directed that a PHA 
provide certification as to data on indicators 
not derived from existing reporting and data 
forms within 60 calendar days after the end 
of the fiscal year covered by the certification. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: July 6,1998. 
REASON GRANTED: An extension of the 

60-day period specified in the regulation was 
required due to the illness of the PHA 
Executive Director. 

34. REGULATION: 24 CFR 901.100(b). 
PROJECT/ACTIVITY: Philadelphia 

Housing Authority (PHA). 
NATURE OF REQUIREMENT: HUD’s 

regulations at 24 CFR part 901 governed the 
Public Housing Management Assessment 
Program. Section 901.100 concerned data 
collection for each of the management 
function indicators examined under PHMAP. 
Section 901.100(b) directed that a PHA 
provide certification as to data on indicators 
not derived from existing reporting and data 
forms within 60 calendar days after the end 
of the fiscal year covered by the certification. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: July 7, 1998. 
REASON GRANTED: HUD granted the 

waiver in order to provide the new PHA 
Executive Director adequate time to review 
the PHMAP data and certifications. 

35. REGULATION: 24 CFR 901.100. 
PROJECT/ACTIVITY: Muskegan Heights 

Housing Commission (MHHC). 
NATURE OF REQUIREMENT: HUD’s 

regulations at 24 CFR part 901 governed the 
Public Housing Management Assessment 
Program. Section 901.100 concerned data 
collection for each of the management 
function indicators examined under PHMAP. 
Section 901.100(b) directed that a PHA 
provide certification as to data on indicators 
not derived from existing reporting and data 
forms within 60 calendar days after the end 
of the fiscal year covered by the certification. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: July 8, 1998. 
REASON GRANTED: HUD granted MHHC 

an extension of the 60-day time period due 

to loss of critical MHHC staff involved in the 
preparation of the required certifications. 
Further, MHHC discovered errors in its 
PHMAP data too late in the fiscal year to 
correct them on a timely basis. 

36. REGULATION: 24 CFR 901.100(b). 
PROJECT/ACTIVITY: Waiver Request 

Housing Authority of the City of Arlington 
(HACA). 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 901 governed the 
Public Housing Management Assessment 
Program. Section 901.100 concerned data 
collection for each of the management 
function indicators examined under PHMAP. 
Section 901.100(b) directed that a PHA 
provide certification as to data on indicators 
not derived from existing reporting and data 
forms within 60 calendar days after the end 
of the fiscal year covered by the certification. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: August 10,1998. 
REASON GRANTED: HUD granted the 

waiver due to the resignation of the HACA 
Executive Director. HACA staff needed the 
additional time to reconstruct certain 
necessary files for the preparation of the 
PHMAP certifications. 

37. REGULATION: 24 CFR 901.100(b). 
PROJECT/ACTIVITY: Waiver Request Bald 

Knob Housing Authority, AK. 
NATURE OF REQUIREMENT: HUD’s 

regulations at 24 CFR part 901 governed the 
Public Housing Management Assessment 
Program. Section 901.100 concerned data 
collection for each of the management 
function indicators examined under PHMAP. 
Section 901.100(b) directed that a PHA 
provide certification as to data on indicators 
not derived from existing reporting and data 
forms within 60 calendar days after the end 
of the fiscal year covered by the certification. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: September 2,1998. 
REASON GRANTED: Due to the extended 

hospitalization of the Executive Director’s 
husband, which required a great deal of her 
time, the housing authority required 
additional time to prepare the required 
PHMAP certifications. 

38. REGULATION: 24 CFR 982.201(b) 
PROJECT/ACTIVITY: Lebanon Housing 

Authority, New Hampshire; Section 8 Rental 
Certificate Program. 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 982 describe the 
policies and procedures governing Section 8 
tenant based assistance. Section 982.201 
limits eligibility for the Section 8 certificate 
and voucher programs to families that are 
either “very low income” or are “low 
income” and fall within one of the categories 
identified in §§ 982.201(b)(l)(ii)(A)-(F). 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: July 17,1998. 
REASON GRANTED: The waiver of the 

very low income requirement was granted to 
a single parent with a degenerative 
neurological disease to relieve the fins.ncial 
stress caused by her high rent burden. The 

waiver allowed the certificate holder to 
continue her medication and prevented the 
breakup of the family, which would have 
resulted in her separation ft-om her nine year 
old daughter. 

39. REGULATION: 24 CFR 982.202(b)(3) 
and 982.205(a). 

PROJECT/ACTIVITY: Leominister Housing 
Authority; Section 8 Rental Certificate 
Program. 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 982 describe the 
policies and procedures governing Section 8 
tenant based assistance. The regulations 
require the housing agency to use a single 
waiting list for admissions to its Section 8 
tenant-based programs (§ 982.205(a)) and 
prohibits the selection of families for 
admission to the program based on where the 
family will live (§ 982.202(b)(3)). 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: July 30,1998. 
REASON GRANTED: Approval of the 

waiver prevented hardship to eight families 
who were ready to move into units in a 
specific project. These families were selected 
from a separate waiting list. 

40. REGULATION: 24 CFR 984.105. 
PROJECT/ACTIVITY: South Delta Regional 

Housing Authority, Family Self-Sufficiency 
Program. 

NATURE OF REQUIREMENT: HUD’s 
regulations at 24 CFR part 984 set forth the 
policies and procedures governing the public 
housing and Section 8 Family Self 
Sufficiency (FSS) program. Section 984.105 
establishes the minimum size of an FSS 
program that may be operated by a Housing 
Authority. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: September 3,1998. 
REASON GRANTED: HUD granted the 

waiver to provide exemption from the FSS 
commitment for tenant-based assistance. The 
Housing Authority would not assist the 
families living in these Section 8 projects 
where the owner was opting out of the 
project-based Section 8 contracts because of 
the FSS requirement. The waiver was granted 
to prevent a hardship on the families who 
could not afford housing without Section 8 
assistance. 

FOR ITEMS 41 AND 42, WAIVERS 
GRANTED FOR 24 CFR PART 990 
CONTACT: Joan DeWitt, Director, Funding 
and Financial Management Division, Office 
of Public and Assisted Housing Operations, 
Office of Public and Indian Housing, U.S. 
Department of Housing and Urban 
Development, 451 7th Street SW, Room 4216, 
Washington, DC 20410; telephone: (202) 708— 
1872 (this is not a toll-free number). Hearing 
or speech-impaired persons may access this 
number via TTY by calling the toll-free 
Federal Information Relay Service at 1-800— 
877-8391. 

41. REGULATION: 24 GFR 990.109. 
PROJECT/ACTIVITY: Warner Robins, 

Georgia Housing Authority. 
NATURE OF REQUIREMENT: Under 

HUD’s Performance Funding System (PFS) 
regulations at 24 CFR part 990, the energy 
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conservation incentive that relates to energy 
performance contracting currently applies to 
only PHA-paid utilities. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: August 4,1998. 
REASON WAIVED: In September 1996, the 

Oakland Housing Authority was granted a 
waiver to permit the Authority to benefit 
ft’om energy performance contracting for 
developments with tenant-paid utilities. The 
waiver was granted on the basis that the 
Authority presented a sound and reasonable 
methodology for doing so. The Warner 
Robins Housing Authority requested a waiver 
based on the same approved methodology. 
The waiver permits the HA to exclude from 
its PFS calculation of rental income, 
increased rental income due to the difference 
between updated baseline utility (before 
implementation of the energy conservation 
measures) and revised allowances (after for 
the duration of implementation of the 

measures) for the project(s) involved for the 
duration of the contract period, which cannot 
exceed 12 years. The HA estimates that it 
could increase savings substantially if it were 
able to undertake energy performance 
contracting for both PHA-paid fmd tenant- 
paid utilities. 

42. RliGULATION: 24 CFR 990.109. 
PROJECT/ACTIVITY: Lexington, Kentucky 

Housing Authority. 
NATURE OF REQUIREMENT: Under 

HUD’s Performance Funding System (PFS) 
regulations at 24 CFR part 990, the energy 
conservation incentive that relates to energy 
performance contracting currently applies to 
only PHA-paid utilities. 

GRANTED BY: Deborah L. Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 

DATE GRANTED: August 4,1998. 
REASON WAIVED: In September 1996, the 

Oakland Housing Authority was granted a 
waiver to permit the Authority to benefit 
from energy performance contracting for 

developments with tenant-paid utilities. The 
waiver was granted on the basis that the 
Authority presented a sound and reasonable 
methodology for doing so. The Lexington 
Housing Authority requested a waiver based 
on the same approved methodology. The 
waiver permits the HA to exclude from its 
PFS calculation of rental income, increased 
rental income due to the difference between 
updated baseline utility (before 
implementation of the energy conservation 
measures) and revised allowances (after for 
the duration of implementation of the 
measures) for the project(s) involved for the 
duration of the contract period, which cannot 
exceed 12 years. The HA estimates that it 
could increase savings substantially if it were 
able to undertake energy performance 
contracting for both PHA-paid and tenant- 
paid utilities. 

[FR Doc. 99-6078 Filed 3-11-99; 8:45 am] 
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DEPARTMENT OF LABOR 

Office of Workers’ Compensation 
Programs 

20 CFR Part 10 

RIN Number 1215-AB07 

Ciaims for Compensation Under the 
Federai Empioyees’ Compensation 
Act; Compensation for Disabiiity and 
Death of Noncitizen Federai 
Employees Outside the United States 

agency: Office of Workers’ 
Compensation Programs, Labor. 
ACTION: Correction to final rule. 

SUMMARY: This document contains a 
correction to the final regulations, 
which were published Wednesday, 
November 25,1998 (63 FR 65284). The 
regulations address the administration 
of the Federal Employees’ 
Compensation Act (FRCA). 
EFFECTIVE DATE: March 12,1999. 

FOR FURTHER INFORMATION CONTACT: 

Thomas M. Markey, Director for Federeil 
Employees’ Compensation, Employment 
Standards Administration, U.S, 
Department of Labor, Room S-3229, 200 
Constitution Avenue N.W., Washington, 
D.C. 20210; Telephone (202) 693-0040. 

SUPPLEMENTARY INFORMATION: 

Background 

The final regulations that are the 
subject of this correction represent a 
complete revision of the regulations 
governing claims imder the FECA, 
which provides benefits to all civilian 
Federal employees and certain other 
groups of employees and individuals 
who are injured or killed while 
performing their jobs. 

Need for Correction 

As published, the final regulations 
contained several errors. Corrections 
were published Wednesday, December 
23,1998 (63 FR 71202). However, * 
through oversight, an error remained in 

§ 10.220(g), where the reference to ffie 
munber of days within which use of 
continuation of pay must begin is stated 
incorrectly. 

Correction of Publication 

Accordingly, the Publication on 
November 25,1998 of the fined 
regulations, which were the subject of 
FR Doc. 98-31190, is corrected as 
follows: 

§ 10.220 [Corrected] 

On page 65317, in the first column, 
paragraph (g) is corrected by replacing 
“30” with “45”. 

Signed at Washington, DC, this 5th day of 
March, 1999. 

Bernard E. Anderson, 
Assistant Secretary for Employment 
Standards Administration. 

T. Michael Kerr, 
Deputy Assistant Secretary for Worker’s 
Compensation. 

[FR Doc. 99-6083.Filed 3-11-99; 8:45 am] 
BILUNG CODE 4510-27-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR^55-N-01] 

Notice of Annual Factors for 
Determining Public Housing Agency 
Ongoing Administrative Fees for the 
Section 8 Rental Voucher, Rental 
Certificate and Moderate Rehabilitation 
Programs 

agency: Office of the Assistant 
Secretary for Public and Indian 
Housing, HUD. 

'ACTION: Notice. 

SUMMARY: This notice announces the 
monthly per unit fee amounts for use in 
determining the on-going administrative 
fee for housing agencies (HAs) 
administering the Section 8 rental 
voucher, rental certificate and moderate 
rehabilitation programs (including 
Single Room Occupancy and Shelter 
Plus Care) during Federal Fiscal Year 
(FY) 1999. 
EFFECTIVE DATE: This notice is effective 
upon publication. HUD will use the 
procedures in this Notice to approve 
year-end financial statements for HA 
fiscal years ending on December 31, 
1998; March 31,1999; June 30,1999; 
and September 30,1999. HAs also must 
use these procedmres to project earned 
administrative fees in the annual HA 
budget. The procedures in this Notice 
apply to adniinistrative fees earned for 
that portion of the HA fiscal year that 
falls in Federal FY 1999 (i.e., from 
October 1,1998, to September 30,1999). 
FOR FURTHER INFORMATION CONTACT: 

Gerald J. Benoit, Acting Director, Real 
Estate and Housing Performance 
Division, Office of Public and Assisted 
Housing Program Delivery, Office of 
Public and Indian Housing, Department 
of Housing and Urban Development, 
Room 4220, 451 Seventh Street, SW, 
Waishington, DC 20410-8000; telephone 
number (202) 708-0477 (this is not a 
toll-free telephone niunber). Hearing or 
speech impaired individuals may access 
this niunber via TTY by calling ffie toll- 
free Federal Information Relay Service 
at 1-800-877-8339. 
SUPPLEMENTARY INFORMATION: 

I. Statutory Background 

HUD pays administrative fees to 
housing agencies (HAs) for the costs of 
administering the Section 8 rental 
certificate, rental voucher, and moderate 
rehabilitation programs, including the 
Single Room (Dccupemcy and Shelter 
Plus care components. Section 202 of 
the Departments of Veterans Affairs and 
Housing and Urban Development, and 
Independent Agencies Appropriations 

Act, 1997 (Pub.L. 104-204, 110 Stat. 
2874, approved September 26,1996) 
established the procedures for 
calculating these administrative fees 
before Federal FY 1999. The procediues 
were superseded by subsection 8(q) of 
the United States Housing Act of 1937 
(42 U.S.C. 1437f(q)), as amended by 
section* 547 of the Quality Housing and 
Work Responsibility Act of 1998 (Pub.L. 
105-276,112 Stat. 2461, approved 
October 21,1998) (QHWRA). 
Specifically, QHWRA raised the 
percentage (from 7.5 percent to 7.65 
percent) of the “base amount” used for 
calculating the administrative fees for 
the first 600 imits in an HA's Section 8 
programs. 

This notice announces the monthly 
per imit fee amoimts for use in 
determining the on-going administrative 
fee for HAs administering the Section 8 
rental voucher, rental certificate and 
moderate rehabilitation programs 
(including Single Room Occupancy and 
Shelter Plus Care) during FY 1999, and 
describes the methodology for 
calculating the administrative fees. ^ 

n. Calculating die On-Goiug Monthly 
Administrative Fee 

(a) Administrative Fee. A housing 
agency is paid an on-going 
administrative fee for each imit month 
for which a dwelling imit is covered by 
a housing assistance payments contract. 
Uftder the system for FY 1999, the on¬ 
going montUy administrative fee is: 

• 7.65 percent of the “base amount” 
for the first 600 units in an HA’s rental 
voucher and rental certificate programs 
combined, and for the first 600 units in 
an HA’s moderate rehabilitation 
program. 

• 7.0 percent of the “base amount” 
for each additional rental voucher, 
rental certificate, or moderate 
rehabilitation unit above the 600-unit 
threshold. 

• 3.0 percent of the “base amount” 
will be allowed for HA-owned units. 

(b) The Base Amount. The “Base 
Amount” is the higher of: 

1. The FY 1993 fair market rent for a 
two-bedroom unit in the HA’s market 
area; or 

2. The FY 1994 fair market rent for a 
two-bedroom unit, but not more than 
103.5 percent of the FY 1993 fair market 
rent. 

Note: The base amount is adjusted 
annually to reflect average local government ’ 
wages as measured by the most recent Bureau 
of Labor Statistics data on local government 
wages (the ES-202 series). 

(c) Special Fees. 
1. Preliminary Fees. HUD may pay 

preliminary fees up to $500 per unit for 

preliminary expenses to HAs only in the 
first year the HA administers a tenant- 
based assistance program, and only if 
the first year of administering the 
Section 8 program was begun prior to 
October 21,1998. Unless requested by 
HUD, the HA is not required to submit 
its justification for claimed preliminary 
fees to HUD. The justifications for 
preliminary fees must be kept on file 
and must be available to the HUD Field 
Office upon request. 

2. Hard to House. HUD may pay a 
special fee for costs incurred in assisting 
families who experience difficulty, as 
determined by the Secretary, in 
obtaining appropriate housing under the 
Section 8 programs. 

3. Extraordinary Costs. HUD may pay 
a special fee for extraordinary costs 
incurred by the HA in the operation of 
the Section 8 program, as approved by 
the Secretary. 

m. Published Fee Amounts 

HUD has attached a schedule of 
monthly per unit fee amounts for use by 
HUD and HAs when preparing and 
approving HA budgets and fiscal year- 
end financial statements. The tables are 
organized by the HUD-established fair 
market rent areas and show the monthly 
fee amounts an HA will earn for each 
unit under a housing assistance 
pajments contract on the first day of the 
applicable month. 

(a) Column A: Fees for 600 Units or 
Less. The amount in column A is the 
monthly per unit fee amount to be 
applied for up to the first 600 units (or 
7,200 unit months) in FY 1999 in an 
HA’s rental certificate and rental 
voucher programs combined (not 
including any HA-owned units). The 
7,200 unit month figure is determined 
by multiplying 600 (the maximum 
number of units) by 12 (the number of 
months in one year). The amount in 
column A is also used for the first 7,200 
unit months in FY 1999 in an HA’s 
moderate rehabilitation program, 
including the moderate rehabilitation 
single room occupancy program and the 
shelter plus care single room occupancy 
program (not including any HA-owned 
units). 

The monthly per unit fee is computed 
by multiplying ffie number of unit 
months ffiat were under a housing 
assistance payments contract during FY 
1999 by the monthly per unit fee 
amount in Column A (up to a maximum 
of 7,200 unit months during FY 1999). 
The maximum number of unit months 
for which the Column A fee amount 
may be used depends on the HA fiscal 
year end. Based on the applicable fiscal 
year end, an HA must use the following 
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I - ; ■ 
[ number of unit months to calculate its 

ongoing administrative fee for FY 1999: 

December 31, 1998 
March 31, 1999 . 
June 30, 1999 . 
September 30, 1999 

FY 1999 fiscal year end Maximum number of unit 
months 

Up to 1,800 unit months. 
UjD to 3,600 unit months, 
uja to 5,400 unit months. 
Up to 7,200 unit months. 

(b) Column B: Fees for Unit Months in 
Excess of the Column A Unit Months. 
Column B must be used to determine 
the monthly per unit fee amount for any 
unit months in FY 1999 in excess of the 
number of imit months specified in the 
above matrix, depending on the HA’s 
FY 1999 fiscal year end (not including 
any HA-owned units). The excess unit 
months, based on the HA’s fiscal year 
end and the number of rental voucher, 
rental certificate, and moderate 
rehabilitation units under housing 
assistance payment contracts during FY 
1999, are multiplied by the monthly per 
unit fee amount in column B. 

(c) Column C: Fees for HA-Owned 
Units. The monthly per unit fee amount 
in column C will be multiplied by the 
nrunber of unit months available for the 
rental voucher, rental certificate, and 
moderate rehabilitation units owned by 
the HA and that are rmder housing 
assistance payments contracts during 
FY 1999. Coliunn A and column B fee 
amounts are not used for HA-owned 
imits. 

(d) Fees for Unit Under Portability. 
The ongoing fee amoimts for all portable 
units will be determined by using the 
monthly per vmit ongoing 
administrative fee amomits in coliuim 
B. 

(e) Future Year Publication Date. For 
subsequent fiscal years, HUD will 
publish an annual notice in the Federal 
Register establishing the monthly per 
unit fee amounts for use in determining 
the on-going administrative fees for HAs 
operating the rental voucher, rental 
certificate and moderate rehabilitation 
programs in each metropolitan and each 
non-metropolitan fair market rent area 

for that Federal fiscal year. The annual 
change in the per-unit-month fee 
amoimts will be based on changes in 
wage data or other objectively 
measiuable data, as determined by 
HUD, that reflect the costs of 
administering the program. 

The amounts shown on the attached 
schedule do not reflect the authority 
given to HUD to increase the fee if 
necessary to reflect extraordinary 
expenses such as the higher costs of 
administering small programs and 
programs operating over large 
geographic areas or expenses incurred 
because of difficulties some categones 
of families are having in finding 
appropriate housing. HUD will consider 
HA requests for such increased 
administrative fees. Furthermore, the 
amounts shown do not include 
preliminary fees. 

rv. Findings and Certifications 

Paperwork Reduction Act Statement 

The information collection 
requirements contained in this notice 
have been approved by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501-3520), and have been 
assigned OMB control number 2577- 
0149. An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection displays a valid 
control number. 

Environmental Impact 

In accordance with 24 CFR 50.19(c)(6) 
of the HUD regulations, the policies and 
procediires contained in this notice set 
forth rate determinations and related 

external administrative requirements 
and procedures which do not constitute 
a development decision that affects the 
physical condition of specific project 
areas or building sites, and therefore are 
categorically excluded finm the 
requirements of the national 
Environmental Policy Act. 

Executive Order 12612, Federalism 

The General Comasel, as the 
Designated Official under section 8(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this notice will not have substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the Federal government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. As a 
result, the notice is not subject to review 
under the Order. This notice pertains to 
the determination of administrative fees 
for HAs administering the rental 
voucher, rental certificate, and moderate 
rehabihtation programs diuing FY 1999, 
and does not substantially alter the 
established roles of the Department, the 
States, and local governments. 

Catalog of Federal Domestic Assistance 
Number 

The Catalog of Federal Domestic 
Assistance Number for this program is 
14.850. 

Dated: March 2,1999. 

Deborah Vincent, 

General Deputy Assistant Secretary for Public 
and Indian Housing. 

BILLING CODE 4210-33-P 
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Laws 523-5227 

Presidential Documents 
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Full text of the daily Federal Register, CFR and other 
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http://www.access.gpo.gov/nara 

Federal Register information and research tools, including Public 
Inspection List, indexes, and links to GPO Access: 

http ://www. nara.gov/fedreg 

E-mail 

PENS (Public Law Electronic Notification Service) is an E-mail 
service that delivers information about recently enacted Public 
Laws. To subscribe, send E-mail to 

Iistproc@lucky.fed.gov 

with the text message: 

subscribe publaws-1 <firstname> <lastname> 

Use listproc@lucky.fed.gov only to subscribe or unsubscribe to 
PENS. We cannot respond to specific inquiries at that address. 

Reference questions. Send questions and comments about the 
Federal Register system to: 

info@fedreg.nara.gov 

The Federal Register staff cannot interpret specific documents or 
regulations. 
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At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 

3 CFR 

Proclamations: 
7168 .10101 
7169 .10379 
7170 .10383 
7171 .10385 
7172 .11373 
Executive Orders: 
12170 (See Notice of 

March 10, 1999).12239 
12852 (Amended by 

EO 13114).10099 
12957 (See Notice of 

March 10, 1999).12239 
12959 (See Notice of 

March 10, 1999).12239 
13059 (See Notice of 

March 10, 1999).12239 
13114.10099 
Administrative Orders: 
Notice of March 10, 
1999.12239 

Presidentjal Determinations: 
No. 99-15 of February 

26, 1999.11319 

5 CFR 

532 .9905, 
9905 

7 CFR 

3.11755 
989.10919 
1381.11755 
1434.10923 
1469.10929 
Proposed Rules: 
301.11392 
916 .11346 
917 .11346 
1823.10235 
1956.10235 

8 CFR 

274a.11533 

9 CFR 

Proposed Rules: 
1.10400 
3.10400 
113.10400 
391.10402 

10 CFR 

Proposed Rules: 
21.12117 
50...12117 
54..'..-..12117 
63..10405 
707.11819 

11 CFR 

Proposed Rules: 
2 .10405 
4 .10405 
5 .10405 

12 CFR 

3 .10194 
208.10194 
225.10201 
325.  10194 
567.10194 
960.12079 
Proposed Rules: 
602.10954 

14 CFR 

25.10740 
39 .9906, 

9908,9910,9911,9912, 
10205,10208,10209,10211, 
10213,10216,10555,10557, 
10560,10935,11375,11533, 
11757,11759,11761,11764, 
12241,12242,12244,12247, 

12249,12252 
71 .10387, 10562, 10563, 

10740, 10937, 10938, 10939, 
10940, 12084, 12254, 12255 

97.9912, 9914 
204.12084 
Proposed Rules: 
39.9939, 10237, 10578, 

10959, 11401 
71 .9940, 10238, 10239, 

10241, 10242, 10243, 10410, 
10411, 10962, 11533, 11819, 

11820, 12126, 12404 

15 CFR 

774. .10852 
806. .10387 

16 CFR 

Proposed Rules: 
1213. .10245 
1500. .10245 
1513. .10245 
1615. .10963 
1616. .10963 

17 CFR 

228. .11103 
229. .11103 
230. ..11090, 11095, 11103 
239. .11103,11118 
240. .10564 
Proposed Rules: 
210. .10579 
228. .10579 
239. .11118 
240. ...9948, 10579, 11124, 
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133.11376 

20 CFR 

10.12684 
404.10103 

21 CFR 

26.11376 
50.10942 
177.10943 
216.10944 
520.10103, 10389 
556.10103 
812.10942 
874.10947 

22 CFR 

171.10949 

24 CFR 

3500.10080 

26 CFR 

1.10218, 11378 
602.10218 
Proposed Rules: 
1.10262 
20.10964 

27 CFR 

13.10949 

28 CFR 

Proposed Rules: 
25 .10262 
302 .  11821 
549.10095 

30 CFR 

Proposed Rules: 
206.12267 
938.12269 

32 CFR 

199.11765 

33 CFR 

62.10104 
117.10104 
165.11771 
320.11708 
326.11708 
331.11708 
Proposed Rules: 

167.12139 

34 CFR 

300.12406 
303 .12406 
694.10184 
Proposed Rules: 
303.12674 

36 CFR 

61.11736 

39 CFR 

20.9915, 10219 
111.10950, 12072 
Proposed Rules: 
111.11402 

40 CFR 

52 .9916, 11773, 11775, 
12002, 12005, 12015, 12019, 
12085, 12087, 12256, 12257 

58.10389 
60.10105,11536 
63.11536 
80 .10366 
81 .11775, 12002, 12005, 

12257 
82 .10374 
136.10391 
180.10227, 10233, 10567, 

11782, 11789, 11792, 11799 
271.10111 
300.11801 
439.10391 
Proposed Rules: 
Ch. 1.10066 
52.9951 

’’'995£’T6Tf8,’T62^^^^^ 
11822,12025,12141 

60.10119, 11555 
63 .11555, 11560 
81.11822, 12025 
94.10596 
97.10118 
136.10596 
271.10121 
372.9957, 10597 
435.10266 

42 CFR 

Proposed Rules: 

409 .12277 
410 .12277 
411 .12277 
412 .12277 
413 .12277 
416.12278 
419.12277 
447.10412 
457.10412 
488 .12278 
489 .12277 
498.12277 
1003.12277 

43 CFR 

Proposed Rules: 
428.12141 
3400.12142 
3420.12142 
3800 .9960 

44 CFR 

64 .9919 

65.11378, 11380, 11382, 
11384 

67.11386, 11388 
Proposed Rules: 
67.11403, 11409 
77.10181 
80.10181 
81.10181 
82.10181 
83.10181 
152.10181 
207.10181 
220.10181 
221.10181 
222.10181 
301 .10181 
303.10181 
306.10181 
308.10181 
320.10181 
324 .10181 
325 .10181 
328.10181 
333.10181 
336.10181 

45 CFR 

60 .9921 
302 .11802 
303 .11802, 11810 
304 .11802 
Proposed Rules: 
92.10412 
95.10412 
1224.10872 
2508.10872 

46 CFR 

502.9922 
510.11156 
514 .11186 
515 .11156 
520.11218 
530.11186 
535.11236 
545.9922 
565.10395 
571 .9922 
572 .11236 
583.11156 

47 CFR 

73.9923 
90.10395 
Proposed Rules: 
1 .9960 
2 .10266 
95.10266 

48 CFR 

Ch. 1.10530, 10552 
I .10531, 10548 
4 .10531 
5 .10535 
8.10535 
II .10538 

12 .10531, 10535 
13 .10538 
14 .10531 
15 .10544 
16 .10538 
19.10535 
22.10545 
25 .10548 
26 .10531 
27 .10531 
31 .10547 
32 .10531, 10548 
41.10531 
52 .10531, 10535, 10538, 

10545, 10548 
53 .10548 
915.12220 
970.12220 
1806.10571 
1815.10573 
1819.10571 
1842.10573 
1852.10571, 10573 

49 CFR 

171 .9923, 10742 
172 .10742 
173 .10742 
174 .10742 
175 .10742 
176 .10742 
177 .10742 
178 .10742 
180.10742 
531.12090 
571.10786, 11724 
575.11724 
596.  10786 
1000-1199.10234 
Proposed Rules: 
192.12147 
350.11414 
571 .9961, 10604 
572 .10965 

50 CFR 

216.9925 
285.10576 
600.  9932 
660.9932, 12092 
679 .9937, 10397, 10398, 

10952, 11390, 12093, 12094, 
12103, 12265 

Proposed Rules: 
216 .9965 
285.10438 
600.10438 
622.10612, 10613 
630.10438 
635.10438 
644.10438 
648.11431 
660.10439, 12279 
678.10438 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exciusion from 
this list has no legal 
significance. 

RULES GOING INTO 
EFFECT MARCH 12, 1999 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air quality implementation 

plans; approval and 
promulgation; various 
States: 
California; published 1-11-99 

Air quality implementation 
plans; VAVapproval and 
promulgation; various 
States; air quality planning 
purposes; designation of 
areas: 
Idaho; published 3-12-99 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 
Fair housing: 

Fair Housing Act violations; 
civil penalties; published 
2-10-99 

LABOR DEPARTMENT 
Workers’ Compensation 
Programs Office 
Federal Employee’s 

Compensation Act: 
Disability and death of 

noncitizen Federal 
employees outside U.S.; 
compensation 
Correction; published 3- 

12-99 

TRANSPORTATION 
DEPARTMENT 
Coast Guard 
Military personnel: 

Child development services 
programs; published 2-10- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Ainworthiness directives: 

Avions Pierre Robin; 
published 12-31-98 

Raytheon; published 1-26-99 
Schempp-Hirth K.G.; 

published 1-28-9911 

RULES GOING INTO 
EFFECT MARCH 14, 1999 

POSTAL SERVICE 
Domestic Mail Manual: 

Delivery confirmation 
sen/ice; classification and 
fees; published 3-10-99 

COMMENTS DUE NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 
Hazelnuts grown in— 

Oregon and Washington; 
comments due by 3-15- 
99; published 1-14-99 

AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Livestock and poultry disease 

and control: 
Pseudorabies in swine; 

payment of indemnity; 
comments due by 3-16- 
99; published 1-15-99 

Plant-related quarantine, 
foreign: 
Unmanufactured wood 

articles; solid wood 
packing material; 
comments due by 3-16- 
99; published 1-20-99 

CONSUMER PRODUCT 
SAFETY COMMISSION 
Poison prevention packaging: 

Child-resistant packaging 
requirements— 
Household products 

containing methacrylic 
acid; comments due by 
3-15-99; published 12- 
30-98 

DEFENSE DEPARTMENT 
Acquisition regulations: 

Para-aramid fibers and 
yams; comments due by 
3-16-99; published 1-15- 
99 

Taxpayer identification 
numbers and commercial 
and government entity 
codes; comments due by 
3-16-99; published 1-15- 
99 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollutants, hazardous; 

national emission standards: 
Ferroalloys production, etc.; 

comments due by 3-15- 
99; published 2-12-99 

Air pollutants; hazardous; 
national emission standards: 
Glycol ethers category; 

redefinition; comments 
due by 3-15-99; published 
1-12-99 

Air pollution control; new 
motor vehicles and engines: 
Compression-ignition marine 

engines at or above 37 
kilowatts; comments due 
by 3-15-99; published 3-5- 
99 

Air programs: 
State program approvals 

and delegation of Federal 
authorities; comments due 
by 3-15-99; published 1- 
12- 99 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
California; comments due by 

3-15-99; published 2-11- 
99 

Illinois; comments due by 3- 
19-99; published 2-17-99 

New Jersey; comments due 
by 3-17-99; published 1- 
22-99 

Water pollution; effluent 
guidelines for point source 
categories: 
Centralized waste treatment 

facilities; comments due 
by 3-15-99; published 1- 
13- 99 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common carrier services: 

Telecommunications Act of 
1996; implementation— 
Unauthorized changes of 

consumers’ long 
distance carriers 
(slamming); subscriber 
carrier selection 
changes; comments due 
by 3-18-99; published 
2-16-99 

Radio stations; table of 
assignments: 
New Hampshire; comments 

due by 3-15-99; published 
2-4-99 

New York; comments due 
by 3-15-99; published 2-4- 
99 

North Dakota; comments 
due by 3-15-99; published 
2- 4-99 

Oklahoma; comments due 
by 3-15-99; published 2-4- 
99 

Vermont; comments due by 
3- 15-99; published 2-4-99 

FEDERAL RESERVE 
SYSTEM 
Availability of funds and 

collection of checks 
(Regulation CC): 
Nonlocal check availability 

schedule; maximum time 
limit on hold shortened; 
comments due by 3-15- 
99; published 12-15-98 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage and loan insurance 

programs: 
Single family rnortgage 

insurance— 

Informed consumer choice 
disclosure; comments 
due by 3-18-99; 
published 2-16-99 

INTERIOR DEPARTMENT 
Indian Affairs Bureau 
Transportation Equity Act for 

21st Century; 
implementation: 
Indian Reservation Roads 

Negotiated Rulemaking 
Committee; membership; 
comments due by 3-15- 
99; pubiished 2-11-99 

INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Endangered and threatened 

species: 
Redband trout; comments 

due by 3-16-99; published 
1-6-99 

INTERIOR DEPARTMENT 
Minerals Management 
Service 
Royalty and offshore 

management programs; 
order appeals; comments 
due by 3-15-99; published 
1-12-99 

INTERIOR DEPARTMENT 
Hearings and Appeals 
Office, Interior Department 
Minerals Management Service; 

royalty and offshore 
management programs; 
order appeals; comments 
due by 3-15-99; published 
1-12-99 

INTERIOR DEPARTMENT 
Surface Mining Reclamation 
and Enforcement Office 
Permanent program and 

abandoned mine land 
reclamation plan 
submissions: 
Texas; comments due by 3- 

15-99; published 2-12-99 

LABOR DEPARTMENT 
Nationwide employment 

statistics system; election 
process for State agency 
representatives for 
consultations with Labor 
Department; comments due 
by 3-18-99; published 12- 
18-98 

NORTHEAST DAIRY 
COMPACT COMMISSION 
Over-order price regulations: 

Milk handlers; administrative 
assessment; comments 
due by 3-17-99; published 
1-28-99 

NUCLEAR REGULATORY 
COMMISSION 
Biproduct material; domestic 

licensing: 
Industrial devices containing 

byproduct material; 
information requirements; 
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comments due by 3-16- 
99; published 12-2-98 

SMALL BUSINESS 
ADMINISTRATION 

Government contracting 
programs: 
Contract bundling; 

comments due by 3-15- 
99; published 1-13-99 

SOCIAL SECURITY 
ADMINISTRATION 

Social security benefits and 
supplemental security 
income: 
Federal old age, survivors 

and disability insurance 
and aged, blind, arid 
disabled— 
Substantial gainful activity 

amounts; average 
monthly earnings 
guidelines; comments 
due by 3-18-99; 
published 2-16-99 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation -' 
Administration 

Airworthiness directives: 

Agusta S.p.A.; comments 
due by 3-19-99; published 
2- 17-99 

Ayres Corp.; comments due 
by 3-15-99; published 1- 
13-99 

Bell; comments due by 3- 
15-99; published 1-12-99 

Boeing; comments due by 
3- 15-99; published 1-28- 
99 

British Aerospace; 
comments due by 3-15- 
99; published 2-17-99 

Industrie Aeronautiche e 
Meccaniche; comments 
due by 3-19-99; published 
2- 18-99 

Robinson Helicopter Co.; 
comments due by 3-16- 
99; published 1-15-99 

Sikorsky; comments due by 
3- 16-99; published 1-15- 
99 

Class D and Class E 
airspace; comments due by 
3-18-99; published 2-1-99 

Class E airspace; comments 
due by 3-15-99; published 
1-26-99 

Federal airways; comments 
due by 3-15-99; published 
1-25-99 

TREASURY DEPARTMENT 
Internal Revenue Service 
Excise taxes: 

Prepaid telephone cards; 
communications excise 
tax; comments due by 3- 
17-99; published 12-17-98 

Income taxes and employment 
taxes and collection of 
income taxes at source:- 
Retirement plans; 

distributions notice and 
consent requirements; 
new technologies; 
comments due by 3-18- 
99; published 12-18-98 

Income taxes; 
Qualified retirement plans, 

etc.— 

Relief from disqualification 
for plans accepting 
rollovers; comments due 
by 3-17-99; published 
12-17-98 

Procedure and administration: 
Payment of internal revenue 

taxes by credit card and 
debit card; cross- 
reference; and payment 
by check or money order; 
comments due by 3-15- 
99; published 12-15-98 

VETERANS AFFAIRS 
DEPARTMENT 
Board of Veterans Appeals: 

Appeals regulatioas and 
rules of practice— 
Board decisions revised 

on grounds of clear and 
unmistakable error; 
representatives 
notification; comments 
due by 3-15-99; 
published 2-12-99 

UST OF PUBLIC LAWS 

This is the first in a continuing 
list of public bills from the 
current session of Congress - 
which have become Federal 
laws. It may be used in 
conjunction with “PLUS” 
(Public Laws Update Service) 
on 202-523-6W1. This list is 
also available online at http:// 
www.nara.gov/fedreg. 

The text of laws is not 
published in the Federal 
Register but may be ordered 

in “slip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.access.gpo.gov/nara/ 
index.html. Some laws may 
not yet be available. 

H.R. 433/P.L. 106-1 

District of Columbia 
Management Restoration Act 
of 1999 (Mar. 5, 1990; 113 
Stat 3) 

Public Laws Electronic 
Notification Sen/ice 
(PENS) 

PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, send E-mail to 
listproc@lucky.fed.gov with 
the text message: 

subscribe PUBLAWS-L Your 
Name. 

Note: This service is strictly 
for E-mail notification of new 
public laws. The text of laws 
is not available through this 
service. PENS cannot respond 
to specific inquiries sent to 
this address. 



The authentic text behind the news . . . 

The Weekly 
Compilation of 

Presidential 
Documents 

Weekly Compilation of 

Presidential 
Documents 

Monday, January 13,1007 

Volume 33—Number 2 

Page 7-40 

This unique service provides up- 
to-date information on Presidential 
policies and announcements. It 
contains the fuH text of the 
President’s public speeches, 
statements, messages to 
Congress, news conferences, and 
other Presidential materials 
released by the White House. 

The Weekly Compilation carries a 
Monday dateline and covers 
materials released during the 
preceding week. Each issue 
includes a Table of Contents, lists 
of acts approved by the President, 
nominations submitted to the 
Senate, a checklist of White 
House press releases, and a 

digest of other Presidential 
activities emd White House 
announcements. Indexes are 
published quarterly. 

Published by the Office of the 
Federal Register, Nirtional 
Archives and Records 
Administration. 

Order Processing Code: 

*542% 

Superintendent of Documents Subscription Order Form 

Charge your order. 
It’s Easy! 

To fax your orders (292) 512-2259 

Phone your orders (202) 512-1800 

□ YES , please enter_one year subscriptions for the Weekly CorapUation of Presidential Documents (PD) so I can 
keep up to date on Presidential activities. 

I I $137.00 First Class Mail CH $80.00 Regular Mail 

The total cost of my order is $_Price includes regular domestic postage and hancUing and is subject to change. 

International customers please add 25%. 

Please Choose Method of Payment: 

Company or personal name (Please type or print) u 

□ 
Check Payable to the Superintendent of Documents 

GPO Deoosit Account 1 1 1 1 1 1 1 1 — 1 1 
Additional address/attention line 

□ VISA EH MasterCard Account 

Street address 

City, State, ZIP code 1 1 1 fCredit card expiration date! 

MINI 
Thank you for 

your order! 

Daytime phone including area code Authorizing signature 11/3 

Purchase order number (optional) 

May we make your name/address available to other mailers? 

YES NO 

□ □ 

Mail To: Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 



Announcing the Latest Edition 

The Federal 
Registen 
What It Is 
and 
How to Use It 
A Guide for the User of the Federal Register— 
Code of Federal Regulations System 

This handbook is used for the educational 
workshops conducted by the Office of the 
Federal Register. For those persons unable to 
attend a workshop, this handbook will provide 
guidelines for using the Federal Register and 
related publications, as well as an explanation 
of how to solve a simple research problem. 

Price $7.00 

Superintendent of Documents Publications Order Form 
Order Processing Code: 

* 6173 

□ YES, enter my subsciiption(s) as follows: 

Charge your order, ^ 
It’s Easy! ■■■■! 

To fax your orders (202) 512-2250 

Phone your orders (202) 512-1800 

copies of The Federal Register - What it is and Hot To Use It, at $7.00 per copy. Stock No. 069-000-00044—4. 

The total cost of my order is $_ 
International customers please add 25% 

.. Price includes regular domestic postage and handling and is subject to change. 

Company or personal name (Please type or print) 

Additional address/attention line 

Street address 

Please Choose Method of Payment: 

□ Check Payable to the Supierintendent of Documents 

EZI GPO Deposit Account | | 1 | | | | ~| — Q 
□ VISA □ MasterCard Account 

City, State, ZIP code 
(Credit card expiration date) 

Thank you for 
your order! 

Daytime phone including area code 

Authorizing signature (Rev.ll/3) 

Purchase order number (optional) 
YES NO 

May we make your name/address available to other mailers? | | | | 

Mail To: Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 



Would you like 
to know... 
if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 
(List of CFR Sections Affected), the 
Federal Register Index, or both. 

LSA • List of CFR Sections Affected 

The LSA (List of CFR Sections Affected) 
is designed to lead users of the Code of 
Federal Regulations to amendatory 
actions published in the Federal Register. 
The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected. 
$27 per year. 

Federal Register Index 

The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the issuing 
agencies. Significant subjects are carried 
as cross-references. 
$25 per year. 

A finding aid is included in each publication which lists 
Federal Register page numbers with the date of publication 
in the Federal Register. 

ss 

Superintendent of Documents Subscription Order Form 
Order Processing Code: 

* 5421 

□ YES , enter the following indicated subscriptions for one year: 

LSA (List of CFR Sections Affected), (LCS) for $27 per year. 

Federal Register Index (FRUS) $25 per year. 

Charge your order. 
It’s Easy! 

To fax your orders (202) 512-2250 
Phone your orders (202) 512-1800 

The total cost of my order is $- 
International customers please add 25%. 

.. Price includes regular domestic postage and handling and is subject to change. 

Company or personal name (Please type or print) 

Additional address/attention line 

Street address 

Please Choose Method of Payment: 

□ Check Payable to the Superintendent of Documents 

I I GPO Deposit Account | | | | | | | ~1 — Q 
□ VISA □ MasterCard Account 

City, State, ZIP code 

Daytime phone including area code 

Purchase order number (optional) 
YES NO 

May we make your name/address available to other mailers? | | | | 

(Credit card expiration date) 
Thank you for 

your order! 

Authorizing Signature 

Mail To: Superintendent of Documents 
P.G. Box 371954, Pittsburgh, PA 15250-7954 



INFORMATION ABOUT THE SUPERINTENDENT OF DOCUMENTS’ SUBSCRIPTION SERVICE 

Know when to expect your renewal notice and keep a good thing coming. To keep our subscription 
prices down, the Government Printing Office mails each subscriber only one renewal notice. You can 
learn when you will get your renewal notice by checking the number that follows month/year code on 
the top line of your label as shown in this example: 

A renewal notice will be 
sent approximately 90 days 
before the shown date. 

../.: 
AFR SMITH212J DEC97 R 1 I 

JOHN SMITH : 
212 MAIN STREET J 
FORESTVILLE MD 20704 • 

A renewal notice will be 
sent approximately 90 days 
before the shown date. 

./.: 
AFRDO SMITH212J DEC97 R 1 I 
JOHN SMITH : 
212 MAIN STREET I 
FORESTVILLE MD 20704 • 

To be sure that your service continues without interruption, please return your renewal notice promptly. 

If your subscription service is discontinued, simply send your mailing label from any issue to the 
Superintendent of Documents, Washington, DC 20402-9372 with the proper remittance. Your service 
will be reinstated. 

To change your address: Please SEND YOUR MAILING LABEL, along with your new address to 
the Superintendent of Documents, Attn: Chief, Mail List Branch, Mail Stop: SSOM, Washington, 

DC 20402-9373. 

To inquire about your subscription service: Please SEND YOUR MAILING LABEL, along with 
your correspondence, to the Superintendent of Documents, Attn: Chief, Mail List Branch, Mail 
Stop: SSOM, Washington, DC 20402-9373. 

To order a new subscription: Please use the order form provided below. 

Superintendent of Documents Subscription Order Form 
Order Processing Code: 

* 5468 

□ YES , enter my subscription(s) as follows: 

Charge your order. 
It’s Easy! 

To fax your orders (202) 512-2250 
Phone your orders (202) 512-1800 

subscriptions to Federal Register (FR); including the daily Federal Register, monthly Index and List 
of CFR Sections Affected (LSA), at $607 each per year. 

subscriptions to Federal Register, daily only (FRDO), at $555 each per year. 

The total cost of my order is $_. Price includes regular domestic postage and handling, and is subject to change. 
International customers please add 25%. 

Company or personal name (Please type or print) 

Additional address/attention line 

Street address 

City, State, ZIP code 

Daytime phone including area code 

Purchase order number (optional) 

May we make your name/address available to other mailers? 

YES NO 

□ □ 

Please Choose Method of Payment: 

□ Check Payable to the Superintendent of Documents 

I I GPO Deposit Account | | | | | | [ | — Q 

□ VISA □ MasterCard Account 

Thank you for 
(Credit card expiration date) your order! 

Authorizing signature ii/3 

Mail To: Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 
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