OSHA’S CONTEMPLATED SAFETY AND HEALTH
PROGRAM STANDARD

HEARING

BEFORE THE

COMMITTEE ON SMALL BUSINESS
HOUSE OF REPRESENTATIVES

ONE HUNDRED FIFTH CONGRESS

FIRST SESSION

WASHINGTON, DC, June 26, 1997

Printed for the use of the Committee on Small Business

Serial No. 105-15

&R

U.S. GOVERNMENT PRINTING OFFICE
41-801 CC WASHINGTON : 1997



COMMITTEE ON SMALL BUSINESS
JAMES M. TALENT, Missouri, Chairman

LARRY COMBEST, Texas

JOEL HEFLEY, Colorado
DONALD A. MANZULLO, Illinois
ROSCOE G. BARTLETT, Maryland
LINDA SMITH, Washington
FRANK A. LoBIONDO, New Jersey
SUE W. KELLY, New York

MARK E. SOUDER, Indiana
STEVEN J. CHABOT, Ohio

JIM RYUN, Kansas

VINCE SNOWBARGER, Kansas
MICHAEL PAPPAS, New Jersey
PHIL ENGLISH, Pennsylvania
DAVID M. McINTOSH, Indiana
JO ANN EMERSON, Missouri
RICK HILL, Montana

JOHN SUNUNU, New Hampshire

JOHN J. LAFALCE, New York

NORMAN SISISKY, Virginia

FLOYD H. FLAKE, New York

GLENN POSHARD, Illinois

NYDIA M. VELAZQUEZ, New York

JOHN ELIAS BALDACCI, Maine

JESSE JACKSON, JR., Illinois

JUANITA MILLENDER-McDONALD,
California

ROBERT A. WEYGAND, Rhode Island

DANNY K. DAVIS, Illinois

ALLEN BOYD, JRr., Florida

CAROLYN McCARTHY, New York

BILL PASCRELL, JRr., New Jersey

VIRGIL GOODE, Jr., Virginia

RUBEN HINOJOSA, Texas

MARION BERRY, Arkansas

Mary McKENZIE, Staff Director
JEANNE M. ROSLANOWICK, Minority Staff Director

(ID



CONTENTS

Page
Hearing held on June 26, 1997 .......ccccoiiiriiiiiiiieeeiieeeeeeeeeeeeree et ssveeeeavee e 1
WITNESSES
THURSDAY, JUNE 26, 1997
APPENDIX
Bailey, Melissa, Esq., McDermott, Will and Emery ..........ccccceeevvveeeieeencveeccneen. 7
Church, Earlyn, Vice President, Superior Technical Ceramics Corporation ...... 15
Gekker, Katherine, President, The Huffman Press, Inc. .......cccccoeevvvriiiinninennnns 13
Landon, Brian, Proprietor and Operator, Landon’s Car Wash and Laundry,
Landon’s Paint and Touchup ........ccccocoieiiiiiiiiniieciieteeieeeeeie e 9
Rainwater, Gary, D.D.S. ... 11
Watchman, Greg, Acting Assistant Secretary for Occupational Safety and
Health, U.S. Department of Labor .........cccccocciiviiiiiienieniieiecieeie e 4
Opening statements:
Talent, HOn. JAMES ...ccccvveiiiiiieeeiiiieee et eeerar e e e eetaeee e e e e eeans 45
Meclntosh, Hon. David .... 47
Davis, Hon. Danny K. ........ 49
Jackson, Hon. Jessie L., Jr. 51
Pascrell, Hon. Bill, Jr. ........ 52
Poshard, Hon. GIENN ............oooeiiiiiiiiiiiiiiiieeeee et eerreee e e e e 53
Prepared statements:
Bailey, MEliSSA ..cccueeciiiiiieiieiieeiie ettt ettt ettt sttt 55
Church, Earlyn ...... 66
Gekker, Katherine . 74
Landon, Brian ........ 77
Rainwater, Gary .... 83
Watchman, GTeg ........ccocvvieeiiiieeieeecee et ere e e eere e e e treeesrs e e e s rseeessseeeennes 89
Additional material:
OSH&&’S Working Draft of a Proposed Safety and Health Program Stand-

AT ettt et e et e et e et e e e e e s bb e e e s aeeeenraeeean 97
Safety and Health Programs of The Occupational Safety and Health

Administration ... 113
Statement of American Farm Bureau Federation ...........cccccocoeiiiiiniennennen. 117
Letter to Chairman Talent from Society for Human Resource Manage-

INEIIE coeiiiiiiiiieit ettt ettt st e e e e aa e e s bneees 123
OSHA Compliance Checklist for the Dental Office ................ .. 131
Statement of the Associated General Contractors of America .. w147
Letter to Assistant Secretary Joseph A. Dear ..........ccccoeuueeene. ... 156
AGC Guide for a Basic Company Safety Program . ... 160
Response from Dr. Rainwater ............ccccevieeevienieninenns e 201
Letter to Chairman from U.S. Department of Labor ... 202
OSHA’s Worker Protection Program Success Stories ... . 203
Small VPP Facilities in New YOrk .......cccooceviiieniiiiiiiiiieiieceeeeeeeeee e 207

(I1D)



OSHA’S CONTEMPLATED SAFETY AND
HEALTH PROGRAM STANDARD

Thursday, June 26, 1997

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m., in room
2359, Rayburn House Office Building, Hon. Jim Talent [Chairman
of the Committee] presiding.

Chairman TALENT. I am going to go ahead and convene the hear-
ing, since the two really important people are present.

Mr. LAFALCE. You and your counsel?

Chairman TALENT. Yes, and by that we mean the Majority and
Minority counsel, they are here. They are what is important.

Today’s hearing is about a proposed OSHA standard requiring
federally dictated health and safety programs. We will be looking
specifically at the working draft of that proposal. Judging by the
working draft, the proposed standard would place heavy new bur-
dens of a procedural recordkeeping nature on every small business
in the country, including those which have no record of safety prob-
lems and which are otherwise in compliance with OSHA’s sub-
stantive standards.

Moreover, this new burden would be different in kind from
OSHA'’s typical standards in two ways: First, OSHA typically regu-
lates safety, not management. OSHA usually requires that employ-
ers maintain safe conditions in the workplace, but doesn’t regulate
how they run the business, provided that they achieve the safe con-
ditions.

For example, my brother is a tavern owner in St. Louis, a fact
of which I am very proud. There very well may be regulations re-
quiring that he store beer kegs at a safe pressure level, but to this
point OSHA hasn’t told him what management technique he must
use in getting the kegs to that level.

Second, OSHA typically requires the elimination of hazards
which can be objectively identified. This new regulation would re-
quire that small employers maintain safety programs, the elements
of which are almost totally subjective in nature. Under the working
draft, for example, small-business people must systematically man-
age safety with programs that are appropriate; must provide super-
visor training commensurate with their responsibility; must allow
each employee meaningful participation in the program through
ongoing and effective communication and so on.
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When I read the working draft, I wasn’t certain whether I was
gilading a proposed law or a draft script for the Oprah Winfrey

ow.

The working draft offers no definition of what these terms mean,
nor could it, because the terms are conceptual and relative, rather
than objective in nature. Unless the working draft is fundamentally
modified during the process of rulemaking, it will result in a stand-
ard with which no employer in the country can comply, because it
will not be a standard at all, but a series of vague, if well-intended,
admonitions carrying the penalties, but not the clarity, of real law.

I hope the Agency doesn’t respond to these concerns by promising
to be flexible in enforcing this new standard and assuring us its in-
spectors will be adaptable in applying its vague language to small
employers. Far from being a virtue of the new rule, the vesting of
arbitrary power in the Agency and its inspectors, the power to
make and redefine the law while enforcing it, is a serious vice. The
American people are entitled to know what the law requires them
to do before the law is enforced against them. They should not have
to depend for their rights on the good faith, the good will or the
good mood of any government official on any given day.

I have many other concerns with the proposed draft, but will
withhold discussing them until after the witnesses have testified.
I want to defer as always now to my colleague, the distinguished
Ranking Member and former Chairman of this Committee and my
good friend from upstate New York for any comments he may wish
to make as an opening statement.

[Mr. Talent’s statement may be found in the appendix.]

[The information may be found in the appendix.]

Mr. LAFALCE. Thank you very much, Mr. Chairman, most espe-
cially for holding this hearing about OSHA’s draft safety and
health program standard.

This is appropriately a subject of concern to our Committee be-
cause any action in this area will most definitely have an impact
on the small business community. One question for us to look into
is whether that impact will be good or otherwise, and to offer our
suggestions to help ensure that small business’ legitimate concerns
are dealt with as the process moves forward.

I am pleased to learn that OSHA has been working with the
Small Business Administration and its Office of Advocacy, as well
as countless trade associations which represent the small business
community, in developing and refining its proposed program stand-
ard. This is the way the regulatory process ought to work, and I
commend Acting Assistant Secretary Watchman and his colleagues
at OSHA for those efforts.

Mr. Chairman, the people of the United States want to know
that their workplaces are as safe as reasonably possible. Employers
and employees alike have a definite interest in preventing work-
place illnesses and workplace injuries to the extent it is possible.
Doing so will mean happier, healthier workers, lower costs for our
products, lower insurance rates, a stronger economy. As always,
the devil will be in the details.

So I will take no longer today except to join you in thanking the
witnesses for coming to share their knowledge and opinions with
us on these important matters, and to thank you again, Mr. Chair-
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man, for holding this hearing at an early enough point in the proc-
ess for our efforts to make a difference as OSHA moves forward
with this program standard.

Chairman TALENT. I thank the gentleman for his comments and
for his long-standing commitment to worker safety, which I know
has been one of his priorities. Nothing would make me happier, as
I know it would make him happier, than if we found some angels
in the details as well as devils in the details.

[The information may be found in the appendix.]

Chairman TALENT. Our first witness today is the Honorable Greg
Watchman, the Acting Assistant Secretary for Occupational Safety
and Health. Before I ask Mr. Watchman to proceed, I want to
thank him for his willingness to be available both for this hearing
and also making himself available to me for personal discussions
about this and other topics. I really am very pleased at the time
he has made available to me, and I am grateful for that.

Having said that, I wanted to comment on the procedure today.
I have discussed this briefly with my friend yesterday, but I think
it is important now to air this with the Committee as a whole. The
Committee may recall that I have said on several occasions that
when we have executive branch witnesses and small business peo-
ple or citizens, that I typically would want the executive branch
witnesses to testify after the citizens do, not that they are not citi-
zens, but after the nongovernment witnesses, and there are three
reasons for that. The first two are practical. One of them is that
I know that many of the Members wanted to question the executive
branch officials, and I have been at too many hearings when once
that questioning is over, the Members who have other things to do
leave, and they are not available for the nongovernment witnesses,
some of whom have come from halfway across the country. Also, I
think it is important that the government witnesses hear the con-
cerns that are raised and then be available to answer them. That
is a very practical concern.

Then the third reason is not practical, it is just that I feel strong-
ly that we work for all of them, and we should be at their service
rather than the other way around. But I have rather consistently
received letters and communications from the protocol people in the
various executive branch agencies who are concerned that testify-
ing second would somehow affect the — what is the right word —
the “majesty” of the offices at stake, and so they have been reluc-
tant to do it.

Now, to Mr. Watchman’s credit, and to the credit of many of the
actual officials, they don’t seem to care personally. They would just
as soon go second, but they feel like they have to comply with the
policies of their Department.

I am going to have entered into the record without objection a
letter to that effect that we received from the Department of Labor.

Chairman TALENT. I welcome again Mr. Watchman, and thank
him for his flexibility. He will testify on the first panel, but he has
agreed to withhold answering questions until the second panel is
finished so we can question everybody at the same time. That deals
with the substantive concerns and that housekeeping matter, so I
will now ask Mr. Watchman to go ahead with his statement.
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STATEMENT OF GREG WATCHMAN, ACTING ASSISTANT SEC-
RETARY FOR OCCUPATIONAL SAFETY AND HEALTH, U.S. DE-
PARTMENT OF LABOR

Mr. WATCHMAN. Thank you, Mr. Chairman. Thank you for the
opportunity this morning to tell you about our progress on develop-
ing a safety and health program proposed standard. This morning
I would like to answer four questions about this rulemaking.

First, why do American workers need a safety and health pro-
gram standard? Second, what is OSHA considering? Third, what is
the rulemaking process we are using to develop the standard?
F01‘1?rth, what is OSHA doing to address the needs of small employ-
ers’

The first question, why do American workers need a safety and
health program rule? We have made a lot of progress in the last
25 years in this country in reducing occupational fatality rates, but
the reality is the job is far from done. Every year tens of thousands
of workers die in safety accidents or from occupational disease, and
millions more are injured. These incidents cost our society over
$100 billion each year. The good news is that most of these inci-
dents are preventable, but OSHA lacks the resources to get to
these workplaces to protect workers. We have only 2,000 Federal
and State inspectors across the country to protect over 100 million
workers, so we need employers and employees to play a much larg-
er role in protecting workers through ongoing systematic ap-
proaches to safety and health.

Safety and health programs represent exactly this kind of ap-
proach. We have substantial experience with safety and health pro-
grams. Many States already require them. Most collective bargain-
ing agreements require them, and many employers somewhere es-
tablished them on their own.

Ultimately we have learned that safety and health programs
help to reduce injury and illness rates. They can save between $4
and $6 for every dollar invested in a safety and health program,
and they also in many cases have been shown to improve morale
and productivity in workplaces across this country.

Let me give you several examples of the success of these pro-
grams. In Colorado, over 500 employers established a safety and
health program under an insurance industry program. Accidents
declined by 23 percent, accident costs declined by 62 percent, and
ultimately the employers that participated in this program saved
$23 million just in the first year of the program.

Second, in Massachusetts, employers with safety and health pro-
grams in a study had their losses decline by 17 percent, while those
without a safety and health program saw their losses increase by
15 percent.

Our voluntary protection programs, which recognize excellence in
safety and health, are another piece of evidence. Participants in
these programs have comprehensive safety and health programs,
and they have injury rates that are 35 to 90 percent below their
industry averages.

Last, in Maine, we had a cooperative compliance program called
Maine 2000. By establishing comprehensive safety and health pro-
grams, employers were able to identify 14 times more hazards than
OSHA could have identified through inspections alone.



5

We have seen many examples of what happens when employers
use safety and health programs and when they do not. Boise Cas-
cade had a program, and they were able to reduce their workers’
compensation costs from $1.3 million to just $37,000 a year. In con-
trast, in North Carolina, Imperial Foods had no safety program, no
means of identifying and fixing fire hazards. There was a fire
there; 25 workers died. Subsequently, North Carolina enacted its
own safety and health program requirement.

Question number 2: What is OSHA considering? We are consider-
ing development of a rule consistent with five new OSHA themes
following five principles with five core elements. The new OSHA
themes are to develop a rule that is consistent with common sense,
that involves stakeholders in the process, that is written in plain
language, that shifts the Agency’s focus from technical violations to
a systematic approach, and that treats responsible employers dif-
ferently from less responsible employers.

The five principles we are following are to include the core ele-
ments necessary for an effective standard, to make the standard as
flexible and performance-based as possible, to focus on effectiveness
rather than documentation, to address the needs of small busi-
nesses, and to provide extensive compliance assistance.

The five core elements include management commitment, em-
ployee involvement, finding and fixing hazards, employee training,
and evaluation of the program. There is very substantial agree-
ment within the safety and health community about these core ele-
ments.

Question 3: What is the rulemaking process we are using? We
began work in 1993. We started stakeholder meetings in October
1995. We held a second series in June 1996, and a third series last
December. We are now working on a proposed standard, and our
hope is to publish a proposed standard by the end of this calendar
year.

Obviously the proposal will only then trigger the formal rule-
making process, which itself is very thorough and allows for
lengthy hearings, comment periods and cross examination of wit-
nesses.

Along the way we have had many, many other informal meet-
ings. We have interacted and met with hundreds of stakeholders,
including many employers, employer representatives, worker rep-
resentatives, and safety and health professionals. We have also
taken many significant steps in the working draft and in our subse-
quent efforts to address the concerns that employers have raised,
as well as the concerns that workers have raised.

The last question: What is OSHA doing to address small-busi-
ness concerns? First we are attempting to identify those concerns
by including small employers and their representatives at our
stakeholder meetings; by holding separate meetings, which we
began in Cleveland in 1995 and intend to continue next month in
Atlanta, Philadelphia, Columbus, and Portland, Oregon; also by
conducting a regular SBREFA regulatory review panel process; and
last by working closely with SBA to address small-employer con-
cerns.

All of these are steps we are taking prior to the issuance of a pro-
posal, and we will have a lengthy process, as I said, after that dur-
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ing which small employers can make their views known before a
final rule ever takes effect.

Second, in addition to identifying their concerns, we are respond-
ing to those concerns. We have deleted many requirements and
have stripped the standard down to core elements. We have based
it on flexible language and plain language. We have added long
phase-in periods and made a commitment to compliance assistance.
We have dropped a written program requirement, minimized the
documentation requirement, and exempted the smallest employers
from that requirement.

Last, we have addressed the enforcement issue up front and have
adopted a policy under which no penalty would be issued for a vio-
lation of the standard unless there was also a pattern of serious
hazards or violations.

In conclusion, Mr. Chairman, first, American workers need a
safety and health program standard. Second, OSHA is considering
a common-sense approach that has a long track record of success.
Third, OSHA has listened and will continue to listen to stakehold-
ers regarding the development of this rule. Last, OSHA has taken
steps and will continue to address small employer concerns in the
future.

Thank you.

Chairman TALENT. I thank you. Thank you also for summarizing
your testimony, Mr. Watchman.

[Mr. Watchman’s statement may be found in the appendix.]

Chairman TALENT. We will now go to the second panel. Mr.
Watchman, you can either stay or retire for the time being and
then come on back for questions. So I ask the second panel to come
forward.

Our next witnesses, I do want to ask the witnesses, I know you
have prepared statements, which will all be admitted into the
record without objection. In the case of statements that are fairly
long, if you could summarize the high points, that would be helpful
to the Committee. Often the most fruitful parts of these hearings
are when the Members get to ask questions about the areas of con-
cern to them. I am not trying to put a damper on anybody, but if
you could keep that in mind, that would be good.

Our first witness is Ms. Melissa Bailey, Esquire, of McDermott,
Will and Emery, of Washington, DC, who is a legal expert on
OSHA and health and safety matters. Ms. Bailey.

Mr. LAFALCE. Mr. Chairman, before we proceed, Mr. Watchman,
when the turn comes for questioning, my first question is going to
be what comments do you have to make on the most salient points
made by each of the other of the five witnesses. So I would ask you
to listen to them and jot down at least their most salient points,
and then I will ask the Chair for leniency in time in permitting you
to answer that.

Mr. WATCHMAN. Thank you for the advanced warning, Mr. La-
Falce.

Chairman TALENT. I will give an advance ruling. Of course the
gentleman has unlimited time for the questions he may wish to
ask.
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STATEMENT OF MELISSA BAILEY, ESQ., MCDERMOTT, WILL
AND EMERY

Ms. BAILEY. Thank you, Chairman Talent and Members, for in-
viting me to testify today about OSHA’s draft proposed safety and
health program standard. I appreciate the opportunity.

My name is Melissa Bailey, and I am an Attorney in McDermott,
Will and Emery’s OSHA practice group here in Washington. The
OSHA practice group consists of eight attorneys who spend the ma-
jority of their time representing employers of all sizes in inspec-
tions, enforcement litigation, rulemaking, and compliance counsel-
ing.
OSHA issued a draft proposed safety and health programs stand-
ard in November, 1996. The standard would apply to employers of
all sizes and would mandate that safety and health programs with
certain core elements be established in each workplace.

OSHA has set out a laudable goal in this draft proposal, to re-
quire employers to implement comprehensive safety and health
programs to prevent injuries in the workplace. The problem is that
on the day this standard is adopted, every employer will become a
lawbreaker. The reason for that is simple: The language is so
vague that OSHA inspectors will be able to interpret it any way
they want to, and no employer will ever be sure whether or not he
or she is in compliance.

OSHA adopts basically two types of standards: Specification
standards and performance standards. A standard requiring guard-
rails is an example of a specification standard, because OSHA tells
the employer how high and how wide the guardrail has to be for
the employer to be in compliance. A performance standard lets the
employer decide the best and most efficient way to reach a certain
safety goal. The noise standard, for example, provides that if em-
ployers get to a certain decibel level, then they are in compliance
with the standard. The employer, rather than OSHA, decides how
to get to that level.

This draft proposal is neither a performance standard nor a spec-
ification standard. OSHA calls the proposal a “performance-based”
standard, but it lacks an objective safety goal. Rather, it just lays
out a set of very general, vague requirements. Just to give one of
many examples, the draft says the employer must conduct hazard
assessments “as often as necessary” and in a way “appropriate” to
safety and health conditions.

What inevitably happens with this kind of vague language is
that the company thinks it is “appropriately” assessing hazards “as
often as necessary,” but the compliance officer shows up and be-
lieves otherwise. A favorite professor of mine described it like this:
A performance standard becomes a specification standard in the
hands of the OSHA inspector.

When OSHA adopted the process safety management, or PSM,
standard for the chemical industry in 1992, it too was touted as a
performance-based standard. Having represented employers
throughout the nation in PSM inspections and enforcement litiga-
tion, we have discovered that once a standard leaves Washington
and lands in the hands of OSHA inspectors, the idea of a perform-
ance standard becomes a hoax.
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The PSM standard’s requirements for operating procedures are
an excellent example of this problem. The standard requires that
operating procedures be “clear.” There was very little debate over
this provision during the PSM rulemaking because employers be-
lieved that they knew how to write clear operating procedures.
What employers have now discovered is that they don’t know how
to write operating procedures, it is OSHA who knows how to write
operating procedures. It is OSHA that issues citations and pen-
alties that specify the level of detail that make the procedures
“clear” enough for employees to understand.

OSHA is trying to sell this standard to stakeholders as harmless
because it is “performance-based” and flexible. What employers will
find if this standard is adopted is that compliance is a moving tar-
get.

In addition to enforcement concerns, the draft raises significant
policy issues with regard to OSHA rulemaking and the way em-
ployers are cited. OSHA issues two types of citations to employers:
Citations alleging violations of hazard-specific standards such as
the machine-guarding standard; and citations alleging that the em-
ployer has violated the general duty clause by failing to maintain
a workplace free of hazards. The general duty clause is basically
used when OSHA does not have a standard on a particular hazard.
In recent years, OSHA has used the general duty clause to cite em-
ployers for ergonomics violations since the Agency has not been
able to adopt an ergonomics rule.

The draft safety and health program standard mandates that
employers assess, prevent, and control all hazards, including haz-
ards like ergonomics that OSHA currently has to cite using the
general duty clause. So, this draft is in essence a back-door
ergonomics standard because, rather than going to the trouble of
issuing a general duty clause citation, it will allow OSHA to cite
the employer for a violation of the safety and health program
standard and then require abatement of the ergonomics hazards.

In other words, OSHA will simply use the safety and health pro-
gram standard to cite the employer for having an ineffective pro-
gram that doesn’t deal with ergonomics. So, by adopting a safety
and health programs rule, OSHA is really adopting back-door
standards on ergonomics, workplace violence, and every other con-
ceivable hazard that could be the subject of a general duty clause
citation. But rather than being forced to develop a record, talk to
experts, and negotiate with industry and labor, OSHA is able to
avoid all the controversy of actually adopting this type of standard.

I am sure I must sound like the voice of doom at this point, and
I guess to some degree I am, because this draft standard simply
cannot be fixed. Any standard broad enough to cover all of Amer-
ican industry and yet flexible enough to account for each work-
place’s special circumstances will inevitably use the broad language
that is so problematic once it leaves Washington.

The good news, if you will, is that a safety and health program
standard is simply not necessary because it doesn’t add anything
new to what OSHA can already regulate. It does not focus on a
specific hazard, and OSHA already has the enforcement authority
to issue citations and penalties for every hazard included in the
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safety and health program standard by using the general duty
clause and the standards it has already promulgated.

In addition, a safety and health program standard duplicates the
requirements set out in hazard-specific standards. OSHA already
has requirements in numerous hazard-specific standards like lock-
out/tagout, PSM, personal protective equipment, and others that
require the same type of hazard assessments this standard would.

The draft proposal says that OSHA is prepared to launch “the
most extensive outreach, education and compliance assistance cam-
paign in the Agency’s history” to help small businesses develop pro-
grams. I question why the Agency needs a standard to conduct
such a campaign. Why not help small businesses without promul-
gating a costly, unnecessary standard?

The enforcement and rulemaking issues I have raised are the
most significant problems in the draft, but there are others that
are detailed in my written testimony that I simply didn’t have time
to mention. For example, the draft may expand OSHA’s ability to
issue criminal penalties, and it implicates important labor-manage-
ment relations issues.

Thank you for giving me the opportunity to speak today.

Chairman TALENT. Thank you, Ms. Bailey.

[Ms. Bailey’s statement may be found in the appendix.]

Chairman TALENT. Our next witness is Mr. Brian Landon. He is
the proprietor and operator of Landon’s Car Wash and Laundry
and Landon’s Paint and Touchup in Canton, Pennsylvania.

You don’t launder the cars, you launder, I take it, clothes, right?

Thank you for coming here, Mr. Landon. We will hear your testi-
mony now, sir.

STATEMENT OF BRIAN LANDON, PROPRIETOR AND OPERA-
TOR, LANDON’S CAR WASH AND LAUNDRY, LANDON’S PAINT
AND TOUCHUP

Mr. LANDON. Mr. Chairman and Members, good morning.

As the Chairman said, I am Owner and Operator of Landon’s
Car Wash and Laundry and Landon’s Paint Touchup in Canton,
Pennsylvania. I have been a small-business owner for 22 years.
Currently I have two employees.

Mr. Chairman, I respectfully request that my written statement
be entered into the record.

Chairman TALENT. Without objection.

Mr. LANDON. It is my pleasure to offer comments on the draft
proposal of OSHA’s safety and health program standard for general
industry. Today I am speaking not only for myself, but on behalf
of the National Federation of Independent Business, of which I
have been a member for over 20 years. With two employees and
gross sales of just over $200,000, I am fairly typical of the 600,000
NFIB members.

In opening, I would like to say that I, like other NFIB members,
have a strong commitment to my employees’ safety and health.
This is a commitment that is rooted in the unique relationships
that exist in a small business, relationships that come about by
working side by side with my employees at the car wash, at the
laundry, and in the paint touchup business; working in an atmos-
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phere where there are no strict job descriptions, and daily tasks
are often shared between myself and my employees.

I am typical of many small businesses whose employees are fam-
ily and friends. In my case, one of my employees is a good friend
and my brother-in-law, and another is another close friend. It is
these personal relationships that drive my concern for safety.

My employees know that I will provide them with whatever sup-
port, be it information, supplies or equipment, that is necessary to
create a safe workplace and to protect their health. I work along-
side my employees at each of the work sites, so it is both to the
advantage of myself and my employees to provide a safe workplace.
I am proud to say we have never had an injury, accident or health
hazard occur at my car wash, laundry or paint touchup business.

I am extremely concerned with the burdens and associated costs
that the requirements in the draft proposal would place on me and
my small business, requirements that include implementation of a
general health and safety standard for each work site, management
leadership, employee participation, hazard prevention and control,
training, and system evaluation. Although the recordkeeping, mon-
itoring and application checkoff lists are not mandated by the
standard, for liability protection purposes I would need to under-
take each of them. In my case, these requirements are compounded
by the fact that my car wash, laundry and paint touchup busi-
nesses encompass four different buildings.

As a small two-employee business, I cannot assign these tasks to
a management team or a manager or even one of my employees.
The full burden would fall on me. This would have a serious det-
rimental effect on my productivity, and it is my productivity on
Whiflh the success of my small business and my employees’ jobs de-
pend.

As always, the cost of compliance would fall heaviest on my
small business and other small businesses like mine. As published
in the document by the Small Business Administration, regulatory
costs to small businesses are approximately 50 percent higher per
employee than larger firms, and the smaller the firm, the higher
those costs.

Although the draft suggested that there would be a phase-in for
small businesses with fewer than 10 employees, this phase-in
would only delay the inevitable and in no way offset the dispropor-
tionate costs in dollars and productivity that my small business
would incur.

The draft proposal states that the participation of my employees
will be a necessary element of any new general OSHA standard,
and that this participation should include employee activity in as-
sessing and controlling hazards, developing safe and healthful work
practices, training and evaluating the safety and health program.
I have four different buildings where my small businesses are lo-
cated. Oftentimes my employees must travel from one site to the
next to complete their duties. With only two employees and four
work sites, my employees will be so busy completing their assign-
ments under the general industry standard that they will not have
time to do their jobs. Again, this employee participation would have
a negative impact on the productivity of my employees without nec-
essarily adding to safety in the workplace in any form.
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So, because the draft safety and health standard does not allow
for the unique nature of the smallest employers like myself, and
because the burdens and costs would fall heaviest on the smallest
of small businesses such as mine without significantly increasing
workplace safety, I strongly urge the Agency to provide a very
meaningful small-business exemption.

Mr. Chairman, thank you again for the invitation to appear be-
fore your Committee, and I will be happy to take any questions you
might have.

Chairman TALENT. Thank you, Mr. Landon.

[Mr. Landon’s statement may be found in the appendix.]

Chairman TALENT. Our next witness is Dr. Gary Rainwater of
Dallas, Texas.

Dr. Rainwater.

STATEMENT OF GARY RAINWATER, D.D.S.

Dr. RAINWATER. Thank you very much. I assume that the written
testimony will be entered into the record.

Chairman TALENT. Without objection.

Dr. RAINWATER. At least when I talk to you, something intel-
ligent will come out of my testimony. I would just like to have a
conversation with you. I would like to tell you who I am. I am Gary
Rainwater. I am a Dentist. I am in full-time private practice of
dentistry in Dallas, Texas, except for this year, and I am there only
maybe a day or two because I am also President of the American
Dental Association, and as such I represent 144,000 licensed prac-
ticing dentists across this country.

In November, I went to Washington, and I had a meeting with
Greg Watchman and Joe Dear. This is when I first learned about
this proposed safety and health standard.

I went there for a different reason, a very unusual reason, a rea-
son that I would never have thought I would have gone there 5
years before. I went there to compliment OSHA for being reason-
able, for listening to us, for being receptive, for doing some com-
mon-sense things. They have introduced the phone and fax method
of dealing with complaints in dental offices. It makes sense; pick
up the phone and ask if there is a problem, and can we solve it
before we send an inspector out. It has worked very well. It is a
good thing they are doing, and I applaud them for it.

Chairman TALENT. Dr. Rainwater, I am sure Mr. Watchman
would want to make sure everybody in the room heard that, right?
You went to see him and Mr. Dear to compliment OSHA on its re-
sponsiveness and its common sense.

Dr. RAINWATER. Yes. Five years before I would have never have
thought I would be in that position. But we did do that. That
doesn’t mean that I agree with everything that OSHA does and
that I agree with a lot of these regulations, but I do applaud them
for changing, trying to be rational, and trying to be sensible, and
they have done a good job to that effect, at least for our profession.

Mr. LAFALCE. Did you take Congressman Charlie Norwood, an-
other dentist, with you?

Dr. RAINWATER. No, Charlie was not there.

This is when I first learned about this proposed standard. I said
to Joe Dear and to Craig that, wait just a minute. Now, as I read
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this, you are going to come out with this, and it is already covered
under our blood-borne pathogens standard, it is already covered on
our hazard communication standard. We have sat down with you
and come up with this OSHA compliance checklist for a dental of-
fice, and you can go through this and you can come up with every
possible hazard that you can in dentistry, and we have a checklist
that we go through with our members. So we already have two
standards that cover this, and everything else involved is intrinsic
to the practice of modern dentistry.

We sit down with our employees and have regular meetings, how
to treat patients better, to deal with new materials and new tech-
niques, and to discuss those things regularly as to how in that den-
tal office we can make it safer.

The typical dental office in the United States of America today
has a solo practitioner in the office. Over 80 percent are solo practi-
tioners. They have typically three or four employees. The average
dental office is about 1,000 square feet. All offices, I believe, under
96 or 97 percent don’t take my figures entirely, but somewhere
along 96, 97, or 98 percent are under 4,000 square feet. The thing
about it is that we all work along beside each other. I do the same
things my employees do. I may do them on a different level, but
I am exposed day in, day out to the same workplace hazards that
my employees are. So that means that I am as conscious about
safety in our workplace as my employees.

In my office I have three employees. I have got a secretary, I
have got a hygienist, I have got a chairside. They have been with
me 27 years. They are like a family. I work in 1,500 square feet.
If I called together a committee of my office staff and said, we are
going to form a committee and it is going to be “find and fix,” they
are going to laugh at me. Find and fix what? Are you talking about
the light bulb burned out over there? When I get enough time in
my busy duties, I will replace the light bulb. In a small office like
mine, that is something we do day in and day out, when we pass
in the hall. That is something we do in the meetings we regularly
holﬁl. This is not something that is going to really be received very
well.

On a national level, dentistry is saying with the five core ele-
ments of this, we are already complying with this. We are already
going beyond it. We are looking for emerging hazards; not only the
hazards there, but the ones out there. We are dealing with the ni-
trous oxide situation and have been since 1979, to make the equip-
ment safe and to be sure it is properly maintained. We are also
dealing with the ergonomic issue. We are engaged in research and
have reported it. Do we need more research to see is there a real
problem out there? Does good science tell us that there is a prob-
lem with ergonomics in the dental office?

So, you say if you are doing all this, why are you protesting
about i1t? It is one more layer of regulation. It is one more one size
fits all. This regulation might apply to a Fortune 500 company, it
might apply to a manufacturing company, it might apply to a ware-
house, but it does not apply to a modern dental office. It creates
more problems for us in dentistry than it solves.

We worry about the enforcement of it, and I don’t care what you
say, we are scared to death of the enforcement. Is this double jeop-
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ardy? If we violate the blood-borne pathogen, we also violate this.
Are we fined twice?

We agonize over the recordkeeping. Don’t tell me we don’t need
to keep records on this. We have dealt with OSHA for many years,
and we know we need to document everything that we do.

We are concerned because this is vague. We don’t know what to
read into it. When it goes out to my members, it may make sense
in here to somebody, but when it goes out there, it is not going to
make good sense to them.

It is going to be one more regulation. Where do you get to the
point that everybody throws up their hands and says, there are so
many regulations out there now, there is no way that we can pos-
sibly deal with all of them, and just give up and say, I will take
my chances? When do you get to that point? You may be getting
to it now.

So, to summarize this, it is unnecessary for the regulation of den-
tistry because it is already covered under other things, and it is
part of the intrinsic practice of dentistry. If we are going to talk
about common sense here, common sense then dictates dental of-
fices should be exempt, because dental offices already have an ef-
fective alternative in place.

Thank you.

Chairman TALENT. Thank you, Dr. Rainwater.

[Dr. Rainwater’s statement may be found in the appendix.]

Chairman TALENT. Now Ms. Katherine Gekker, the President of
the Huffman Press Company of Alexandria, Virginia. Thank you
for being here.

STATEMENT OF KATHERINE GEKKER, PRESIDENT, THE
HUFFMAN PRESS, INC.

Ms. GEKKER. I wanted to thank you, Chairman Talent and Mem-
bers, for giving me the opportunity to speak to you about the
OSHA proposed safety and health program standard.

My name is Katherine Gekker, and I am the owner of the
Huffman Press, located in Alexandria, Virginia. I am also here rep-
resenting the Printing Industries of America.

I have been in business since 1974. My company specializes in
high-quality printing for graphic artists, corporations and muse-
ums. Currently I have nine full-time employees and one to two
part-time employees, depending upon our workload. Our gross
sales are roughly $1.2 million annually.

Safety within the Huffman Press is a priority for me because 1
am trying to build the healthiest company that I can. If I do not
provide a healthy work environment, my employees, our customers,
and our suppliers and I myself suffer.

We participate currently in industry safety programs and buy the
many workbooks and guides made available to us about plant safe-
ty and training. It is a constant struggle to keep up, and while we
do our best, I will admit readily I am not able to read everything
tha% I should or even all of the safety and training materials that
we buy.

My business is typical of many in the printing industry. In fact,
the average printer has 11 employees. Because of our small size,
changing government regulations place a significant burden on my
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company as well as on most other small companies. We do not have
the resources to hire an expert on safety, nor do we have the time
most days to fully keep up with new rules, training requirements,
or other regulations. In fact, most days we barely keep up with the
demands of our customers, suppliers and tax and payroll laws.

My plant manager and I are constantly scrambling to make sure
we are conscientious with respect to safety and health. A number
of years ago when my business was doing a little bit better than
it is right now, we used an insurance carrier that would send out
an inspector on an annual basis to conduct an audit of our safety
and health program. She would issue a report outlining what they
believed to be violations and even trained our employees in safe
work practices. I cannot tell you how much I appreciated this infor-
mation and service. Having come close to losing my own finger in
one of our machines, I personally value knowing I am doing every-
thing I can to provide a safe workplace. Unfortunately, we have
had to switch to a less expensive insurance carrier recently, and
they do not offer that service.

We have also benefited from the city of Alexandria program in
which the fire department inspects us annually for fire and chemi-
cal safety. Again, I welcome their inspections because I know that
they will tell me what I need to do to create a healthier work envi-
ronment, and that they will give me the time to correct what needs
to be corrected without penalizing me.

I have also invited the Virginia Department of Safety to inspect
our premises and to advise us on audio levels and chemical levels
in order to learn if we were within safe parameters. This voluntary
inspection was also done without fear of penalty.

While my business has never been cited by OSHA, I do not relish
the thought of a surprise inspection. I have heard inspectors never
leave without expensive citations, regardless of a business’s good
intent. I and other business owners would jump, however, at the
chance to get information about how to make our plants safer. It
would be particularly valuable if we could do this without being
punished for wanting to learn.

I believe that all employees should play an active role in promot-
ing safe practices in the workplace. However, OSHA’s proposed
safety and health program standard does not appear to do anything
that would help me make my plant safer. The proposed standard
is very vague and leaves a lot up to the individual inspector and
individual business owner. If it were enacted, I may think I am
doing everything I can to develop the best safety program for my
plant by asking my employees for meaningful participation and by
conducting periodic self-inspection, but an OSHA inspector may see
it altogether differently. Effectively, this is a closed-loop system in
which no real communication takes place.

The proposal also fails to solve the problem of lack of safety edu-
cation and consultation for employers. We need more specific infor-
mation about safety. Without providing extensive training, consult-
ative services and direct guidelines, this proposal will do little to
prevent accidents. It offers a one-size-fits-all safety program that
simply does not provide what employers desire most, industry-spe-
cific information.
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Mistakes and accidents occur everywhere. Historically, the ma-
jority of the accidents that have occurred in my plant were caused
by carelessness, and they would not have been prevented by the
kind of safety and health program OSHA is proposing.

In closing, I would like to stress that I and most business owners
I know see a strong need for OSHA. Most of us want to do, and
will do, the right thing. We simply need help. I am leery of a new
standard that requires more paperwork from employers. This pro-
posal reminds me of what it is like to deal with the IRS. Tax laws
can be interpreted many different ways, they are confusing, take
a lot of time, and they are expensive. Interpretations differ with
whomever you speak with. I am afraid that the same will be true
with OSHA’s proposal.

I believe OSHA can have a real impact on safety by permitting
people like me to seek expertise without fear. It would also help if
OSHA undertook a voluntary compliance program that used
warnings in lieu of citations. This type of approach would do a lot
more for preventing accidents than the proposed safety and health
program standard.

Thank you for your time. I will be happy to answer any ques-
tions.

Chairman TALENT. Thank you. I should have mentioned that you
received a major educator of the year award this year. Congratula-
tions to you for that.

[Ms. Gekker’s statement may be found in the appendix.]

Chairman TALENT. Our final witness is Ms. Earlyn Church, who
is the Vice President of the Superior Technical Ceramics Corpora-
tion of St. Albans, Vermont.

You have come a long way, Ms. Church. I thank you for being
here. We will hear your testimony now.

STATEMENT OF EARLYN CHURCH, VICE PRESIDENT,
SUPERIOR TECHNICAL CERAMICS CORPORATION

Ms. CHURCH. Thank you, Chairman Talent. Good morning to the
panel and to the Committee. I appreciate this opportunity to testify
before you on OSHA’s proposed safety and health program stand-
ard.

My name is Earlyn Church, and I am Owner and Officer of Supe-
rior Technical Ceramics Corporation of St. Albans, Vermont. STC
manufactures high-tech ceramic components for the welding, aero-
space and electronic industries. We are labor-intensive with 100
highly skilled employees. STC is 100 years old.

I am also on the Board of Directors of the National Association
of Manufacturers. Further, I am President of Excalibur Labora-
tories, which employs 12 people.

I am testifying today on behalf of the NAM’s more than 14,000
members, 10,000 of which are classified as small manufacturers.
Through them we represent 18 million people who make things in
America.

We appreciate the attention the Small Business Committee
Members and staff are paying to OSHA’s initiatives and proposed
standards. Our safety program consists of written manuals, an em-
ployee handbook, a training program for all new hires with some
use of videos, and continuous education of all employees. An em-
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ployee safety committee meets monthly. They report to manage-
ment, who then makes appropriate corrections.

We oppose OSHA'’s safety and health program standard, not be-
cause employers who ignore worker safety would be punished
under the proposed standard, but rather because employers, such
as STC, who have taken every reasonable step to assure compli-
ance with the standard, could also be severely punished. Good com-
panies with excellent safety and health programs could face pun-
ishment in terms of increased costs, criminal prosecution, arbitrary
enforcement by OSHA, breaches of confidentiality, and mandated
safety committees that by their structure violate employer-em-
ployee relations as prescribed under the National Labor Relations
Act.

STC is fortunate that we have someone to oversee our human re-
sources. This same person, however, in addition to maintaining all
records required for OSHA, EEOC, ADA, and FMLA, administers
all documentation and training for our workers’ comp program, our
hazardous waste program, community right to know, and she her-
self trains constantly. We felt the need to hire such a full-time per-
son approximately 10 years ago because of rising regulations. To
comply with the proposed standard, we would have to hire more
staff.

I stress the size of STC to show that a 100-employee company
extremely stressed to meet existing regulations. Tiny Excalibur is
not exempt. You, as a Member of the House Small Business Com-
mittee, must be as confused as I as to what small business exemp-
tions are.

STC uses computer systems with adequate software for the cur-
rently required data. Such packages cost us in excess of $1,000 per
year. This system is reaching capacity. Upgrading our hardware or
purchasing a new software program and hiring consultants to com-
ply with these new requirements would be enormously expensive.
It would not increase the safety and health of our employees. We
would rather spend that money on training or making modifica-
tions to our facility.

STC is wary, given OSHA’s past record, of the vague language
of the proposed standard. It must be vague in order to cover all in-
dustries. Because it is vague, it allows OSHA broad latitude in en-
forcement under the general duty clause, which allows OSHA to
cite employers for hazards not covered by specific standards.

The general duty clause was most recently used to cite the em-
ployer in Pepperidge Farm, decided by the Occupational Safety and
Health Review Commission in April 1997. OSHA’s proposed safety
and health program standard would require employers to “provide
for the systematic control of hazards.”

Right now we are being asked to anticipate feelings of discomfort
in the workplace. Already STC is employing workers’ comp man-
aged care to help with the whole range of reported repetitive mo-
tion injuries. Without speaking at length on the dreaded E word,
ergonomics, we are having a very hard time distinguishing between
the pain from a weekend or a second job and pain related to factors
in our workplace. If the injuries are cumulative, where did the ac-
cumulation begin? Is work the sole factor, or play, or home or the
second job?
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While we never get up in the morning and set out to kill or maim
our work force, as suggested repeatedly at OSHA at the stakehold-
ers meetings I attended, we are often faced with situations where
a worker violates company policy and is injured. Sometimes there
are hazards impossible to identify or foresee. We do conduct a
monthly walk-through with our safety committee, but in a job shop,
the workplace is different every day.

OSHA'’s proposed standard seems more a deliberate attempt to
prove the hazards of going to work, yet the No. 1 cause of work-
related deaths in the statistics is vehicular accidents, which do not
take place at work sites under the supervision of employers. The
No. 2 cause is violence in the workplace. Are these work risks or
life risks?

As to confidentiality, employees’ rights would be violated by the
revelation of names, addresses and medical information not now
available to other employees or outside sources other than required
by law. Under this proposed standard, other employees and their
legal or union representatives have access to employee records, per-
sonnel, medical and otherwise.

BLS stats show that the workplace today is safer than at any
other time since the information was tracked. STC’s workers’ comp
experience modification has decreased 15 percent over the past 4
years due to company initiatives separate from any OSHA require-
ments. We are being proactive in increasing health and safety in
our place because it is a good business practice. Why hamper and
discourage these initiatives and those of other good companies with
onerous paperwork requirements, increased costs to the employer
for staffing, computer needs and consulting?

We appreciate this opportunity and look forward to answering
questions.

Chairman TALENT. Thank you. I am sorry the mikes went out.
I hope that is not the case with all the others.

[Ms. Church’s statement may be found in the appendix.]

Chairman TALENT. We now have one combined panel here. I ap-
preciate the number of Members who have come, and in view of the
Members waiting to ask questions, I will defer my questions. I am
going to, after Mr. LaFalce has his opportunity, I am going to rec-
ognize Members in the order in which they have appeared, and
those who were here when the hearing began will be recognized
first, according to seniority. We will go after Mr. LaFalce to Mr.
Snowbarger and then Mr. Pascrell and so on.

Now I will recognize my good friend Mr. LaFalce.

Mr. LAFALCE. I thank the Chair. I am just going to have a few
brief questions for Dr. Rainwater, and then I will go to my question
for Assistant Secretary Watchman.

First, congratulations on being president of the American Dental
Association. This is unrelated to this hearing, but I was very sur-
prised when we were debating health care at all that the dental as-
sociation didn’t try to take a much more aggressive role in trying
to ensure that dental services would be covered in whatever cov-
erage might be enacted into law. It just seemed to me at that time,
circa 1993, they weren’t as aggressive as they were passive. That
is the first point. I appreciate your comments on that.
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Second, it is my — I am taking the advantage of the fact that
I have the president of the dental association — it seems to me
that insurance coverage for dental work is absolutely atrocious;
that there is necessary dental work that must be done, and it is
almost never covered. Whether is it is a root canal or a crown or
what have you, these are necessary items, and when there is cov-
erage, that the coverage is so minimal.

For example, with respect to Federal employees, I don’t think
there has been an increase in coverage for dental work for Federal
employees in over a dozen years, and they utilize a very low base
cost. Whatever it is they call usual and customary, it is extremely
low. What is the dental association doing about this? This might
have nothing to do with OSHA, but I am interested.

Dr. RAINWATER. What are we doing about it?

Chairman TALENT. I am sure my friend doesn’t expect Mr.
Watchman to respond to that.

Mr. HEFLEY. Mr. Watchman, he also has a wisdom tooth fairy.

Dr. RAINWATER. Are you talking in 1993 we were not aggressive?
We certainly were not aggressive in 1993 when the Health Care
Reform Act came forward. We saw all kinds of problems with it.
I think that you saw the wisdom of our ways, as you deliberated
and didn’t enact that at that time. We have great concern about
government programs that involve dentistry, because we need to be
sure in those programs and very often they are not adequately
funded. So it is one thing to put them in there. But if you don’t
put the money in there to back them up, it doesn’t work.

Mr. LAFALCE. Let’s talk about the insurance coverage.

Dr. RAINWATER. See, that is our problem. We have a hard time
explaining dental insurance to the public, because it is not dental
insurance. It is simply prepayment of dental care. There is no great
accident that is going to occur out there usually to give one person
more dental problems than another one. They have different prob-
lems. So it is very difficult to insure it, because if you open insur-
ance all the way, the people who have the major problems and the
expensive problems sign up.

You are right, dental insurance has not increased probably since
I have been in practice. It covers approximately 40 to 45 percent
of the dental bill; 55 percent is still paid out of the patient’s pocket.
That is stimulus for the patient participation and is probably the
reason we have held down dental costs across this nation. We still
have freedom of choice of the patient for dentistry. They are able
to choose the dentistry that they are to receive.

It needs to cover more, but to cover more, somebody has to pay
for it. What you are finding now is that you are seeing in managed
care areas in which they are promising more, but the dollars are
not there to pay for it. So therefore, when you get into it, that is
not to say managed care is all bad, but if you don’t fund it, and
if the money is not there to cover it, when you get into that plan,
you find you have no benefits, you find that it covers little, and you
find very often that you might be better off just paying for it out
of your own pocket.

So it is a matter of economics. If you are going to have dental
insurance, you have got to put the money into it. The employer has
to put the money into it in order to get good care.
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Mr. LAFALCE. All right. That is off the subject. I just personally
think that the insurance coverage for dental care is either atrocious
or nonexistent.

Dr. RAINWATER. I agree with you.

Mr. LAFALCE. I don’t think the American Dental Association has
done very much at all about it.

Let me go on to Mr. Watchman. Mr. Watchman, what comments
do you have about the most important points made by the other
members of the panel?

Mr. WATCHMAN. Thank you for the opportunity to respond, Mr.
LaFalce.

Let me just say briefly overall, I am very grateful that the small
employer/owners, small-business owners here this morning have
chosen to make their views known and participate in our process
of developing a rule. We are taking steps to address many of the
concerns that they have raised this morning, and I would welcome
an opportunity to work with all of you toward the development of
a rule that does take into account the concerns that you have
raised.

That being said, I have a number of specific concerns and clari-
fications I would like to make with regard to some of the testi-
mony. First, I think it is important to clarify in response to Ms.
Church’s accusation. She claimed that OSHA repeatedly said dur-
ing our stakeholder meetings that employers get up in the morning
and set out to kill or maim their work force. Maybe some of us rec-
ognize that as rhetoric, but I just want to make clear that such a
statement was never made a single time, let alone repeatedly, at
any stakeholder meeting. I am frankly disappointed in Ms. Church
that she would make such an accusation in this forum. She was an
active and useful participant in that dialog, and we have tried hard
to respond to her concerns.

Let me talk a little bit about Ms. Bailey’s concerns. She made
some very negative predictions about the standard. I think really
there is no need to speculate here. As I said, many States already
have safety and health program requirements that apply to hun-
dreds of thousands of employers in this country. I have not heard
in 2 years of working on our proposal a single employer come for-
ward to show any of the requirements imposed by those statutes
and regulations are burdensome. In fact, in 1992, the General Ac-
counting Office did a study of safety and health programs. They
looked at Oregon and Washington, both of which have comprehen-
sive safety and health program requirements, and they found that
small employers as well as large employers did not have problems
implementing those requirements.

Let me correct also several particular claims that she made.
First, the notion that the performance-based standard is a hoax.
Let me make clear, sir, and to the Members of the Committee at
large, OSHA used to develop and issue very specific standards
which detailed every last thing an employer needed to do to ad-
dress a particular hazard. The employer community for years has
pushed us to develop performance-based standards that would set
a goal of regulating employee exposures to a hazard, but let the
employer determine the best way, given the circumstances at that
workplace, to get to that goal.
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That is the desire of the stakeholders in this instance as well.
Through our meetings, the vast majority of stakeholders have
asked us to draft a standard that is flexible and performance-
based. That being said, it is not an easy thing to do. I recognize
that some of the wording we have used in that working draft needs
some more definition and clarification. But we are taking steps to
do that.

First, we are revising the standard and will do so further before
we issue a proposal. Second, we have agreed to work with stake-
holders to prepare a compliance directive that will instruct our in-
spectors about how to enforce this standard. Third, we have agreed
that we would not impose a penalty for violation of the standard
unless there was a pattern of hazards or violations at that work-
place. Fourth, we have agreed to produce a vast range of compli-
ance assistance materials like programs and checklists and videos.
Last, we have agreed that many of these materials should serve as
safe harbors. If employers have complied and followed them, they
will be in compliance with the standard.

Another issue regards the supposed effort of OSHA to circumvent
our statutory requirements under the OSHA Act, SBREFA and the
Reg Flex Act. Let me be clear, we are complying with all of those
laws and fully intend to comply with them in the development of
this rule. In fact, we are working closely with SBA to go beyond
our SBREFA obligations and hold many more meetings with stake-
holders, and particularly small businesses around the country.

Ms. Bailey also suggested that the standard goes beyond recog-
nized hazards. Let me make clear that our standard specifically
says on pages 4 and again on page 5 that it does not go beyond
recognized hazards, it only governs hazards that are covered by our
standards currently or covered currently by our general duty
clause. In fact, Ms. Bailey admits that subsequently in her testi-
mony on page 6.

Let me now address several comments made by the other wit-
nesses. Mr. Landon, it sounds like, has a terrific safety approach
at your workplace. We have done some preliminary time estimates
for what would be involved for a small workplace like Mr. Landon’s
to comply with the safety and health program requirement. We es-
timate that it would take about 20 hours initially to startup the
program, and that after that it would take about 10 hours a year
to keep the program running. That would be at a workplace with
maybe 10 or fewer employees with relatively few risks.

We are in the process of planning our meetings in July with
small employers around the country to evaluate whether those time
estimates are accurate and get input from small employers about
whether it would take more or less time to maintain a safety and
health program.

With regard to Dr. Rainwater, I want to thank you for your com-
pliments. Those may be the only compliments we get today. I do
want to also applaud the dental community for already doing much
of what the standard would require, as Dr. Rainwater has indi-
cated. Let me make clear, though, there is no requirement in the
working draft or any other OSHA plans for a safety and health
committee. We do say specifically in the proposal, or in the working
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draft, rather, that informal approaches would be expected and
would be acceptable at small workplaces.

I also want to make clear that employers could not be fined twice
for a single violation by the development of a safety and health pro-
gram rule. On page 13 of our working draft, we specifically make
clear that there would be no piggyback violations.

I think Ms. Gekker recognized the importance of finding hazards
and the importance of training workers with regard to hazards in
their workplace, and those really are the core fundamental parts
of this program.

She also stated that she has heard that inspectors never leave
workplaces without issuing citations and penalties, and I want to
clarify that, in fact, about 1 out of every 3 inspections that we con-
duct, we find no violations, or we find violations but do not issue
any penalties.

Last, she indicated a desire for consultation. I just want to let
you know that we, in fact, offer free consultation through 50 State
Programs around the country that are 90 percent funded through
Federal OSHA, and those inspections and visits from consultants
can occur free of charge without citations and penalties.

Those are my overall comments for some of the particular con-
cerns that were raised, but I would be happy to answer further
questions as well.

Mr. LAFALCE. Thank you very much.

Chairman TALENT. Before I go to Mr. Snowbarger, where does it
say you will not piggyback? I was looking for that. I don’t have my
pages numbered.

Mr. WATCHMAN. This is late in the draft.

Chairman TALENT. Outreach, Compliance?

Mr. WATCHMAN. Subheading (i), Outreach, Compliance; (i)(3)(i), a
violation of another OSHA standard or the general duty clause will
continue to be cited as such and does not in itself constitute a vio-
lation of this standard.

What we are really contemplating in terms of enforcement, first,
as I said, we would not issue any penalty unless there was a pat-
tern of hazards or violations; second, we would be looking for sys-
tematic failures rather than individual technical violations. This is
part of really, I think, the new OSHA’s shift in emphasis away
from individual technical violations and more toward a systematic
approach.

Chairman TALENT. In fairness, does not in itself constitute a vio-
lation of the standard, but in connection with something else, it
could be evidence of a violation of the standard, couldn’t it?

Mr. WATCHMAN. Certainly if we found a broad range of hazards
at a workplace, that would suggest the employer was not making
sufficient efforts to find and fix those hazards.

Chairman TALENT. It doesn’t say a broad range.

Mr. WATCHMAN. The particular issue about a piggyback violation
is that a single violation of a standard would entail two rather
than one violation.

Chairman TALENT. I think the concern is how this thing is going
to work in practice, and if you can say, well, here is a violation of
the standard, and now looking at your program, I think in view of
the fact that you have a violation of this standard, I don’t think
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your training in this area was appropriate or adequate, it is a vio-
lation plus something, you see? I think that is probably the concern
you are getting at.

I wasn’t going to ask questions until the others have, so I will
thank you, Mr. LaFalce.

Mr. Snowbarger will be next.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

My question is to Mr. Watchman. First, just a general question.
I would be interested to know what OSHA perceives is its role,
what is your purpose, why are you there?

Mr. WATCHMAN. Our statutory mission is to protect worker safe-
ty and health in workplaces across the country.

Mr. SNOWBARGER. I am going to make two or three observations
that do not come from this panel this morning, they come directly
from my district. They are confirmed by things I have heard on the
panel this morning.

First observation is a presumption on the part of OSHA that
OSHA knows best, that employers and employees are not con-
cerned about — employers aren’t concerned about their employees’
safety, that employees aren’t concerned about their own safety, and
that somebody in Washington knows better how to handle those
workplace risks than either employers or employees.

The second observation, followed by a third one, is that OSHA
is there in more of a punitive role than in an assistance role. The
term used back in my district is that the attitude of OSHA is to
come in and be able to leave saying “gotcha.” Followed by the third
observation, that I have had companies in my district that are so
convinced that OSHA is in a “gotcha” mode, they create visible vio-
lations so inspectors can go away feeling like they have accom-
plished their mission. Those companies in essence figure out how
much they can afford to spend on the fine, create the violation, and
know that inspectors, once they have found the easy one, will walk
away.

I am going to suggest those observations lead me to the conclu-
sion that OSHA is not performing its statutory duty in actually
changing workplace safety.

So my question is what are your observations about those obser-
vations, I guess?

Mr. WATCHMAN. I guess I would make a couple of points. First,
I think it probably was a fair accusation some years ago that in
many issues OSHA did presume it knew best. We have made a lot
of effort over the last several years to listen to stakeholders, and
we recognize, and I think the administration recognizes, that gov-
ernment doesn’t always know best, and that we need to listen to
the regulated community, to workers and to business owners, about
the real world problems in workplaces around this country.

But I will tell you, this is not a concept that we dreamed up. This
is a concept that thousands of employers are using around this
country, successfully, to reduce their injury and illness rates, but
also to save large amounts of money, so it really does improve the
bottom line.

Mr. SNOWBARGER. You are making my point, that employers and
employees have an interest in doing this. I don’t understand what
you mean by stakeholder, but it seems to me that the employer has
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a much greater interest in employee safety than OSHA will ever
have, because it is in their economic interest.

Mr. WATCHMAN. I would agree that it is in the economic interest
of employers. The reality is, many, many employers don’t have
safety and health programs or any systematic approach to protect
workers, and we do have millions of workers that are injured on
the job every year. As I said, many of these incidents can be pre-
vented through a systematic approach.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

Chairman TALENT. I thank the gentleman.

A thought just struck me, Mr. Watchman. Would this apply to
the Congress? I guess it would, wouldn’t it?

Mr. WATCHMAN. The Congress is covered by occupational safety
and health regulations, but has a separate enforcement office of its
own, as you know. So that office would have to consider the stand-
ard and how it would apply to Congress.

Chairman TALENT. Because I don’t have a systematic safety pro-
gram in my office, and maybe I should. I don’t know.

Mr. Pascrell will be next.

Mr. PASCRELL. Mr. Chairman, thank you. I strongly support
OSHA’s plan to conduct field hearings in order to get input from
small businesses. I think this is a critical, critical step forward and
a very positive way. Whether you have the resources to do it to the
department you are talking about is another question.

My first question to you is, what about those resources that you
mentioned in the beginning? Where have you come from in the last
5 years in terms of number of inspectors out in the field to work
with businesses, particularly small businesses, as we have been
talking about today? Are we going in the right direction or the
wrong direction?

Mr. WATCHMAN. Well, our staff has actually declined signifi-
cantly in the last 10 or 15 years, but we have recently added some
staff to OSHA, and many of the staff people we have added are
folks that are going to help with a lot of compliance assistance ac-
tivities.

In addition to our enforcement program, which is required by our
statute, we have a broad range of consultation programs, compli-
ance assistance programs and activities designed to help employers
in a broad range of ways.

Mr. PASCRELL. Your approach, OSHA’s approach, seems to be
running on a parallel basis with what we have talked about in
other areas, compliance with Superfund, changes in Superfund,
changes in environmental standards.

Are we moving in the direction of abatement rather than pros-
ecution, rather than citations? Is this what you are communicating
to us this morning?

Mr. WATCHMAN. Yes, sir. In fact, the Agency for many years used
to judge performance based on the numbers of inspections and cita-
tions and penalties. We dropped those performance measurements
in 1994, and we are now judging inspector performance based on
customer service, prompt abatement of hazards, promotion of vol-
untary and cooperative efforts, and targeting of the most dangerous
hazards.
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Mr. PASCRELL. I frankly do not see anything negative in terms
of fallout here. On page 4 when you talk about the draft-proposed
safety and health program standards, the purpose of the standard,
the standard requires employers to set up a program for managing
workplace safety and health in order to reduce the incidence of oc-
cupational deaths, injuries and illnesses.

It would seem to me that the reason why we do this is to antici-

pate — going back to a comment that Ms. Church talked about, I
don’t find that to be foolish. I find that to be very sound and log-
ical, to be able to anticipate those problems in order to avoid them.

Is this what we are talking about in this standard?

Mr. WATCHMAN. Yes. One of the goals of the OSHA act is the
prevention of illness and injuries and fatalities before they occur.
That is basically the principal goal of a systematic approach.

Mr. PascreLL. Having said that, do you think there is an alge-
braic relationship between the ability — because we have set this
up in certain States, according to State law, do you think that
there is a real concrete relationship between our ability to establish
those standards, those prestandards in certain States and a reduc-
tion of insurance rates or number of comp cases that are involved?
Do you have the data to present to us about that?

Mr. WATCHMAN. In my opening statement, I cited some of the
studies that have made those kinds of conclusions, that have dem-
onstrated not only that safety and health programs or systematic
approaches can reduce injuries and illnesses, but they do have a
significant positive impact on the bottom line in terms of reducing
Workers’ Comp costs, as well as employee turnover and training
costs and other costs related to accidents.

Mr. PAscreELL. Would you provide the committee with that infor-
mation?

Mr. WATCHMAN. Certainly.

[The information may be found in the appendix.]

Mr. PASCRELL. I have a final question to Ms. Gekker.

In some States in the Union, many insurance companies give
premium reductions to firms which have effective safety and health
programs, like the one that is being proposed, I believe, by OSHA
now. Do you think this is a good idea, and how do you relate it to
your own experiences if that is the case?

Ms. GEKKER. I have never been able to participate in one. De-
spite having, I think, a fairly good health and safety program in
effect, we have never gotten a reduced rate because of having that
program. I think it is a good idea

Mr. PASCRELL. Do you think you should have?

Ms. GEKKER. I am afraid the effectiveness of our program has
been lacking. We are in a business where there are many injuries,
and I think we have rarely gone more than 2 or 3 years without
one.

Mr. PASCRELL. Isn’t this the point, then? We wanted to set up
standards that are reasonable and are going to help the business
and protect the workers and those people who operate the business,
but if there is no concurrent reduction in insurance costs — as I
have found, by the way; I don’t know if you found that or if Mr.
Watchman has found that, although he says he is going to give us
information to the contrary — it would seem to me that if we could
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show that relationship, that this would be an encouragement, this
would help precipitate the kinds of programs that at least OSHA
talks about in its presentation, in its draft presentation. I think it
would help us in reducing costs and reducing paperwork.

This Committee acted upon the reduction of paperwork 3 months
ago, which I think is critical. So we know how much money is
spent on providing paperwork in a lot of Federal laws, many of
which are incidental and do not help us provide for a healthier or
safer workplace.

So we want to get to a point where it is safe for everybody, and
we want to get to a point where it reduces, specifically, insurance
rates, and that is not happening. The insurance companies are
making fools of you guys and those of us on this side of the table,
because this should be there. We should insist upon this, because
this is trying to deal proactively with a problem; or else we ought
to put these guys out of business. I don’t think we want to do that
yet.

Thank you, Mr. Chairman.

Chairman TALENT. I thank the gentleman for his comments and
his questions.

Mr. Hill is next.

Mr. HiLL. Thank you, Mr. Chairman.

Mr. Watchman, I am going to give you a compliment, although
it is going to be a qualified compliment; but at least you are going
to get compliment, and it may surprise you to get one from this
side of the table. I agree with you that the idea of setting perform-
ance standards instead of specific standards and micromanaging
the workplace is successful in creating safe workplaces. In fact, I
have worked substantially to try to build safety groups; and in the
instances where we put safety groups together, we have seen phe-
nomenal success in terms of reducing the cost of Workers’ Com-
pensation and reducing the rate of injury.

The problem I see with regard to what you are suggesting here
is that this new standard is going to be added to the existing
standards, rather than a replacement for the existing standards
and the existing mechanisms. The first suggestion I would make to
you is, you make this optional, that you allow employers to have
the option of choosing whether they want to have a performance-
based standard or a specific standard mechanism for complying
with OSHA standards.

In that regard, I would also suggest to you that you work to cer-
tify existing safety group programs, whether they exist on a State
basis or whether they exist on an industry basis, where perform-
ance standards are already being implemented and certify those, so
you don’t have to reinvent the wheel.

There are a lot of efforts going on out there in the marketplace
to encourage employers to create what we refer to in Montana as
a “culture of safety” in the workplace. One of the things I think,
from the testimony, that you have heard is that part of the problem
here is that there is distrust in the culture of your organization,
and that is that people see your organization as an organization
that is simply trying to police the workplace, rather than trying to
create a safe workplace. You have done that by trying to microman-
age hazards rather than trying to create an environment in which
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employers work with their employees to try to find ways to manage
those hazards in a constructive fashion.

The first thing I would suggest to you is that you try to fashion
this as an optional alternative program to the existing methods
that you are using with the workplace.

With that, I am really going to ask my question of Ms. Bailey.

If, in fact, this was an alternative that was offered to employers,
as opposed to added on as a new set of standards, do you think
that your view of this would change?

Ms. BAILEY. I think it would. This is something that came out
of the stakeholder meeting that I attended with Mr. Watchman. At
the end of the meeting, I think the general consensus was, this can
be a very valuable resource tool, especially for small businesses
who may not have much experience in this area, and they can use
this type of document to develop a program.

But to make this a mandatory standard that everyone has to
comply with just doesn’t make any sense. It is duplicative. The en-
forcement programs would just be enormous.

There is one general comment I wanted to make on some of Mr.
Watchman’s comments. All of these statements about what goes on
here in Washington in terms of the new OSHA culture and the new
way they are going to enforce things, those things are all wonder-
ful, and I applaud him for trying to make those changes. What
really counts is what happens out in the field, because where the
rubber meets the road is when we are talking about enforcement.
That is when the compliance officer comes and knocks on your
door. So I think that is really the important thing that we need to
be talking about here.

Yes, I think making this an optional standard was an excellent
idea. I think it can really be an important tool, for small businesses
in particular.

Mr. HiLL. I appreciate that comment. Mr. Watchman, one of the
other concerns raised — in trying to implement safety culture in
Montana, we ran into this problem, and I think it was raised by
more than one witness in testimony in regard to the National
Labor Relations Act — and that is, are you creating a bargaining
unit? when you establish a safety committee within the organiza-
tion?

Is it the Administration’s position that it would support legisla-
tion that clarified that, so that in the creation of safety groups to
comply with the enforcement requirements here, that there would
be a safe harbor for employers so they would not be subject to the
conflicts and problems associated with the application of the Na-
tional Labor Relations Act?

Mr. WATCHMAN. As you probably know, the administration has
not supported the legislation known as the TEAM act that has
been considered in this Congress and the previous Congress.

Mr. HiLL. I am talking here specifically about the issue with re-
gard to safety groups. Let’s take everything else off the table.

With regard to the creation of safety committees within the em-
ployment situation, is it now the administration’s position that we
could exempt those from the National Labor Relations Act?

Mr. WATCHMAN. I think you would have to be careful about ex-
empting every safety committee, because there may be some that
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in fact do involve substantial employer interference or domination
in a way that may infringe on worker rights under the NLRA.

What we have tried to do in drafting the working draft and pro-
gressing beyond that point in the last few months is to require em-
ployee involvement as a general core element, but allow employers
to determine what kind of employee participation they want to
have at their particular work site. You would imagine that in a
workplace of 10 people, it is going to be a lot more informal than
at a plant that has a couple of thousand people.

Mr. HiLL. You certainly understand the concerns that small em-
ployers have, particularly with regard to the potential that that
could be interpreted as a bargaining unit that could subject them
to rules and regulations and laws they are not now subject to.

Mr. WATCHMAN. It is not so much they would be considered a
bargaining unit as they might be considered a labor organization
for purposes of 882 of the NLRA. We are working with the NLRB
in the development of this rule to make sure we address the issue
in a way that it doesn’t put employers in a position where they
have to violate one statute to comply with another.

Mr. HiLL. Would it be our expectation to see some directive from
the National Labor Relations Board to clarify this issue to make
sure employers are going to be protected if you go forward with
these rules?

Mr. WATCHMAN. I couldn’t speak for the NLRB, but I would say
we are having conversations with them to make sure that we re-
solve this issue in a way that small employers can understand as
we go forward.

Mr. HiLL. Thank you, Mr. Chairman.

Chairman TALENT. I appreciate the gentleman’s questions.

We are going to have to break now. We have at least one vote
and maybe two, so I can’t say that we will definitely reconvene in
15 minutes or anything like that. But it will be shortly. I ask the
witnesses to stay, and I ask the members to return if they can.

We will reconvene in a few minutes.

[Recess.]

Chairman TALENT. All right, I will reconvene the hearing with-
out waiting for my good friend, Mr. LaFalce, who has other obliga-
tions and told me he would not be able to return today.

Next in line to be recognized is Mr. Davis.

Mr. Davis. Thank you very much, Mr. Chairman. First, I ask
permission to submit a written statement for the record.

Chairman TALENT. Without objection.

Mr. Davis. Thank you very much. I have got just a couple of
questions.

Mr. Watchman, both Dr. Rainwater and Ms. Gekker indicated
some fears that there might be surprise investigations, there might
be penalties, or there might be unexpected activity on the part of
OSHA in a sense. Although you have answered this question in
part once, I just want to reiterate as certain, when there is an in-
vestigation and a need for compliance, whether any intervening ac-
tions are required before any real penalties are levied?

Mr. WAaTcHMAN. Well, we do conduct inspections, and in many
cases, we do not give advance warnings of inspections to employers.
Our statute is designed to achieve a preventive and deterrent effect
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from our enforcement program, and we want employers to act
proactively before we ever get to their workplace, particularly given
the fact that we don’t get to many workplaces in the course of a
given year. It is important for employers to have an approach to
protecting workers before we ever arrive.

That being said, we have developed a new targeting and enforce-
ment system called the “cooperative compliance programs,” under
which we will send out letters to the highest hazard workplaces
around the country, letting them know that they are on our inspec-
tion list, so they will have an opportunity to find and fix hazards
before we arrive.

With regard to this particular standard that we are working on,
that is the subject of this hearing today, we are currently consider-
ing an enforcement policy under which we would not assess a pen-
alty for a good-faith employer that is in violation of the standard.
We would only assess a penalty if there were a pattern of hazards
or a pattern of serious violations.

Mr. Davis. So actually one would not have a great deal to fear,
other than the fear of not wanting to comply even after it has been
indicated that there is a need to do so?

Mr. WATCHMAN. I think there is concern over the way we have
drafted the standard as a performance-based standard. I recognize
that when you use performance-based language, it does raise sub-
tleties and ambiguities, and these are issues that we are aware of
and we are attempting to clarify further through modifications to
the working draft, but also through working with stakeholders,
meaning employers and workers and safety and health professions
in the making of a compliance directive that will tell our inspectors
how the standards will be enforced, so all the ambiguities can be
resolved and clarified in that document as well.

We will also be providing extensive compliance assistance to em-
ployers in many forms before the standard ever takes effect.

Mr. Davis. Both you and Dr. Rainwater suggested that dentists
were partially or pretty much in compliance with this rule already.
How much distance is there between where the dentists are and
where perhaps the rule is trying to get them?

Mr. WATCHMAN. I think probably in the case of dental offices, as
well as in many other industries, most of the employers are acting
in good faith to protect their workers. But we typically find in most
industries, there are a few bad actors that are not taking adequate
steps to protect their workers, and that is really why we need a
standard, to set minimum threshold performance for a systematic
approach to protect workers.

Mr. DaAvis. You would not view this as any additional burden on
those dentists, for example, who were already in compliance and
carrying out what would become the mandate?

Mr. WATCHMAN. That is correct. In fact, this would serve as a
very useful tool to make compliance with other regulations much
easier in a systematic way.

Mr. DaAvis. I have one question that I would like one of the mem-
bers of the industry, to answer.

I understand that there are States like Oregon and Washington
which already have programs that are pretty much like the one we
are talking about, and my question is, have you heard of any ad-
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Verse?effects on businesses in those States as a result of the pro-
gram?

Ms. CHURCH. Mr. Davis, may I reply? Vermont is one of those
States. There are 25 States which have control over the OSHA
regs, not using Federal inspectors. The Vermont plan is a sug-
gested use of the safety program. However, they hand out lit-
erature that was written by Federal OSHA and suggest that we
come into compliance with it because ultimately it will be law.

That is a pretty loose statement, but as you go through it and
try to meet it, it is not easy to dot all the I's and cross the T’s.
Then you have to look at the fact that I call them preemptive
States, although that is not quite the correct legal term. The States
that run their own safety and health programs — Vermont Occupa-
tional Safety and Health, VOSHA is the name, tries to be stricter;
they always try to go one step further than any Federal regulation.
So on top of this we are always going to look forward to then what
is going to be applied at home.

Remember, when you get down to a very small statistical base,
like in a State that has 600,000 people all together, the Federal
numbers do not work. It just is not a good analysis.

Thank you.

Mr. DAviS. You are saying there is some fear that in some States
where there is an effort to go beyond Federal requirements and
regulations that there might be more harsh treatment of the busi-
nesses than what you would find in other areas?

Ms. CHURCH. That is true. When we read the kind of books that
have been handed out to us, we sit down and say, do they really
want a book of plans in place? Do they want us to walk through?
How often? Who do they want to carry this out? Who have we got
to carry it out?

It is all suggested, but it is very loose, so we do the best we can
and use it as advantageously as we can, but we don’t want some-
thing imposed upon us.

Mr. Davis. Thank you very much.

If Mr. Watchman could respond to that question, Mr. Chairman,
that would conclude my questioning.

Mr. WATCHMAN. The State plans that exist around the country,
in about half of the States currently, do have an opportunity to
adopt standards that are either consistent with and identical to
Federal standards, or to go beyond those standards and provide a
greater level of worker protection. That is why in fact in a number
of States there exist today safety and health program requirements
despite the fact that there is no Federal requirement at this time.

I would suggest, though, to Ms. Church that in the preparation
of this rule, we will allow a compliance assistance period of several
years before any provision of it becomes effective. During that time,
we want to engage in a very broad and comprehensive effort to dis-
seminate the kind of materials that will go beyond the regulatory
text in very simple and plain language terms, through model pro-
grams or checklists or interactive software, to let employers know
in all industries the kinds of things they should be looking for in
their particular industries, to help them set up and implement and
maintain a comprehensive safety and health program.

Mr. Davis. Thank you very much.
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Thank you, Mr. Chairman.

Chairman TALENT. I thank the gentleman.

I recognize the gentlewoman from New York, Mrs. Kelly.

Mrs. KELLY. Thank you, Mr. Chairman. I appreciate the panel
being here. I am sorry I wasn’t able to hear all of your testimony.
It has been a busy morning for a lot of us.

I was interested in what Mr. Watchman said just a minute ago
about the implementation of this and what you actually desire to
do with this in terms of implementing this with businesses. You
ts;aid dthere would be no fines unless a pattern of violations were
ound.

I would like to know what you mean by “a pattern”? Is that
clearly defined?

Mr. WATCHMAN. Yes. On page 16 of the working draft we have
defined it to mean a failure to control a number of serious hazards
of the same or similar type, or serious hazards resulting from the
same or similar deficiencies in the program.

Mrs. KELLY. But that is exactly my problem, “a number.” Is there
a number? Who decides that number?

Mr. WATCHMAN. That is one of the issues that we would need to
clarify.

Mrs. KELLY. Exactly.

Mr. WATCHMAN. From a compliance directive to our inspectors.
As 1 said, we have expressly announced our intent to work closely
with employers and workers in the development of that.

Mrs. KeELLY. That is exactly the kind of thing where, if you get
a vindictive inspector, you could put a company out of business. I
am concerned about that.

Another thing: I think that you use a lot of statistics in the testi-
mony and in the draft. In particular, I am thinking about the claim
that injuries cost U.S. businesses over $110 billion a year. Every
$1 that employers spend on safety and health programs will save
them $4 to $6 in Workers’ Compensation expenses, reduced em-
ployee turnover and so on.

I am not doubting the accuracy of the figures, but I would like
to know how you arrived at them.

Mr. WATCHMAN. The first figure is from the National Safety
Council. They put out a book, I think called Accident Facts, some-
thing like that, every year, which tries to estimate the total num-
ber of injuries and fatalities around the country from a variety of
causes, including work-related injuries.

Mrs. KELLY. These are not hard-core reports, but estimates?

Mr. WATCHMAN. I am not sure exactly of the methodology. 1
think they are fairly confident about their estimates, but they are
estimates, I believe. They estimate $110 billion a year just for inju-
ries. That doesn’t count all of the costs incurred as a result of fa-
talities, as well as occupational illnesses.

Mrs. KELLY. How many fatalities are there a year?

Mr. WATCHMAN. There are 6,000- or 7,000 reported to the Bu-
reau of Labor Statistics, and then there are others that are not
within their jurisdiction of reporting.

Mrs. KELLY. I am wondering about whether or not you have done
anything with regard to rough estimates on what this draft will be
in terms of costs to the businesses to implement this standard.
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This may have been addressed before I got here, but if not, I would
like you to answer the question.

Mr. WATCHMAN. Sure. First, we don’t have a formal proposal yet,
so we have not estimated the cost of the proposal yet. But that
being said, we have looked at a lot of evidence that suggests that
employers can save money by implementing these programs.

Mrs. KELLY. How so?

Mr. WATCHMAN. Because I noted in my testimony and there are
a host of other examples in which employers have implemented
programs, reduced their Workers’ Comp costs significantly and re-
duced employee turnover and training costs as well. We do believe
that the aggregate benefits will outweigh the costs, as well as be-
lieving, for individual employers, the benefits will outweigh the
costs.

Just to cite one example of that, in Missouri — in your State, Mr.
Chairman — our voluntary protection program, which recognizes
excellence in safety and health; we have 13 VPP sites in Missouri.
Eight of those are medium and small employers. Those companies
have injury rates that are 53 percent below the national average.
These are companies that have implemented a comprehensive safe-
ty and health program.

With those reductions come reductions in Workers’ Comp costs
and other related costs.

Mrs. KeELLY. I understand you basically to be saying, if you can
get it to cost businesses $25 billion a year to implement with this
safety and health program, there will be no more costs to the U.S.
businesses for injury. Is that sort of what you are saying?

Mr. WATCHMAN. First of all, I would not agree with the $25 bil-
lion estimate for a standard, because we don’t have a formal pro-
posal yet. But our estimate is that this will be a significant rule
that may involve costs of over $100 billion, but it will apply to tens
of millions of workers at millions of work sites around the country,
and is likely to produce benefits that far exceed the costs.

Mrs. KELLY. I have one last question and that is, of the core ele-
ments of the draft standard, you state that employers should regu-
larly evaluate the effectiveness of the safety programs.

I want to know what you define as “regularly.”

Mr. WATCHMAN. In the working draft, we talk about the fre-
quency issue on page 11. We say that an employer must evaluate
the program as often as necessary to ensure that it is effective, and
then set a specific guidance saying, in any event, after the deadline
for complete guidance with the standard, the employer must evalu-
ate the program at least once in the next 12 months and at least
once in the succeeding 24 months.

Mrs. KELLY. Are you going to evaluate your own regulations as
regularly as you expect the businesses to do that?

Mr. WATCHMAN. We have started to review regulations. We have
a variety of projects under way, yes, to review our own regulations.

Mrs. KeELLY. This particular one you will also review every 12
months?

Mr. WATCHMAN. We with not review it every 12 months, because
we have a fair number of regulations, but we do review regulations
on a regular basis.

Mrs. KELLY. No, that is not what I am asking.



32

I am asking: You are expecting an employer to take this program
and review what they have put in place once every year, if I under-
stand you correctly. I am asking you, if you are going to do the
same, to make sure that this program is continuing to be valuable.

Mr. WATCHMAN. We would certainly monitor the implementation
of the standard, and in practice for the standards we have already
issued, we either have in many cases reopened the rule to clarify
issues that have come up in the implementation or to correct prob-
lems that have come up.

In other cases, we issue compliance directives to the field that
are published, that indicate how certain issues that have come up
should be resolved, so we either can come back and reopen the rule
or issue compliance directives.

Mrs. KELLY. Would you be willing to write into the rule that you
will review it every 12 months?

Mr. WATCHMAN. It really is a review that goes on on an ongoing
basis as people raise questions with us.

Mrs. KELLY. You are waiting for people to come from outside to
raise the questions. You are not raising them yourselves. You are
not monitoring themselves them yourselves. That is my concern.

Mr. WaTcHMAN. Concerns are raised by outside stakeholders,
employers and workers, as well as OSHA staff out there trying to
enforce our standards.

We have experts in each of our standards at the national office,
and those folks basically are working full-time in the implementa-
tion of our standards. So it is not something we would come into
and review after a year or once a year; it is a continual process of
review.

Mrs. KELLY. So there is no total review ever?

Mr. WATCHMAN. That is what I was talking about in the first
part, that at some point then we come back and do a comprehen-
sive review of each standard and determine whether it is still war-
ranted.

Mrs. KELLY. I am trying to find out at what point.

Mr. WATCHMAN. I couldn’t say at this point how quickly we
would do one. We have a couple of projects going on currently for
standards review, but it is something that we do periodically.

Mrs. KeELLY. Thank you very much.

Chairman TALENT. I thank the gentlelady and want to thank all
the witnesses for their patience, and particularly for being willing
to wait through that vote that we had. I don’t think we are going
to have a vote for a while, so we should be handle to wrap this up
pretty quickly.

I do have a number of questions, and I want to encourage — 1
may direct them at a particular person. I would encourage those
who have comments to make them even if I haven’t directed it to
you in particular.

Mr. Watchman, let me just followup. I was going to ask about a
regulatory flexible analysis, and Mrs. Kelly was getting into that
anyway. Are you planning to do a regular flex analysis with the
rule?

Mr. WATCHMAN. Yes.
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Chairman TALENT. So although it is a preliminary stage, you do
think the rule is going to have a significant impact on a substantial
number of small businesses?

Mr. WATCHMAN. We haven’t made that determination yet, but we
think we should do a regulatory flexibility analysis.

Chairman TALENT. How are you going to define small businesses
for the purpose of your regular flex analysis?

Mr. WATCHMAN. We anticipate using the SBA definition of “small
entities” for purposes of our regulatory flexibility analysis.

Chairman TALENT. Very good. You are not going to have to con-
sult with them about changing it. That was a concern I had about
the draft, because in terms of your compliance, you are going to
have different attitudes in compliance toward employers with nine
or fewer employees than you would with nine or more.

Where did you get the nine, anyway?

Mr. WATCHMAN. The 10 or fewer, 9 or fewer, is a frequently used
cutoff point for our standards. It is also, I think, used in the appro-
priations rider that the Congress enacts every year.

Chairman TALENT. Why 9? I agree, but why 9? You see, some of
us have a sense like, you have a dart board with numbers up there
and you threw a dart up there and hit 9. You don’t know why nine,
as opposed to 10?

Mr. WATCHMAN. I don’t know what the historical cause was.

Chairman TALENT. There is no apparent justification for 9 as op-
posed to 10. Can you see any?

Mr. WATCHMAN. It may be a reflection of how the statistical data
is reported by other agencies.

Chairman TALENT. It may not be; it may be something else. I no-
tice you have more time to comply if you have nine or fewer, but
that is nine employees on any day in the preceding 9 months. Now,
that would cover a whole lot of people who normally don’t have
nine employees.

Again, I don’t want to focus on my family, but my brother has
a couple of people who wait tables and work in his tavern, but if
he has a private party on a given night, he may hire a few extra
people to wait the tables. So, bang, he has the nine. Would it cover
part-time as well as full-time?

Mr. WATCHMAN. I think it does take into account part-time em-
ployees in the calculation.

Chairman TALENT. You are getting very, very broad coverage
there. We are not certain, are we? It doesn’t say part-time or full-
time, does it?

Mr. WATCHMAN. That is the kind of provision we would expand
upon in the compliance directive and in the preamble to the regula-
tion.

Chairman TALENT. Would you anticipate, by the way, because
you already referred in response to other questions to a number of
aspects of this that you are going to have to clarify; I am going to
go over some others that I think — and I will see what you re-
spond, but I think you are going to have to clarify.

Are you going to clarify those in the proposed rule?

Mr. WATCHMAN. I am not sure of all of the issues you are refer-
ring to, so maybe we should take them one by one.
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Chairman TALENT. Is the proposed rule going to be in substan-
tially greater detail than this working draft?

Mr. WATCHMAN. We have some conflicting goals. We want to
issue a standard that is as short as possible so people can deal with
it. We certainly recognize small employers don’t have a lot of extra
time on their hands, and if we are going to have a proposal like
this that we want them to implement, we should make it as short
as possible.

But that being said, I think we can accomplish the goal of provid-
ing sufficient information through a variety of compliance guides
and models and checklists.

Chairman TALENT. See, here is something I want to get into. Ms.
Bailey referred to this before.

My opening statement, when I talked a little bit about the na-
ture of law, OK, I don’t want to turn this into the Judiciary Com-
mittee, but when you say we are going to put it in compliance
guides, compliance guides are not subject to the safeguards and the
APA, the Administrative Procedures Act and the other kinds of
rulemaking, are they?

Mr. WATCHMAN. Right.

Chairman TALENT. We don’t know what is going to be in the
compliance guides. But then it is too late for us to comment, to give
you any input, right?

Mr. WATCHMAN. Well, certainly the issues you have raised are is-
sues we would be considering during the rulemaking

Chairman TALENT. OK.

Mr. WATCHMAN [continuing]. Clearly. But in terms of trying to
provide assistance to employers, we would clarify some things in
the compliance guides.

Chairman TALENT. You are going to do a compliance guide for
small employers under SBREFA?

Mr. WATCHMAN. Yes. In fact what we would like to do is target
them at some particular sectors or industry groups so we can pro-
vide more specific assistance.

Chairman TALENT. Let me get into a couple of the areas where
I am deeply concerned.

I said in my opening statement that this working draft is not
really, in my judgment, a law. It is sort of, you are urging people
to go out and be safe, is the way I regard it. The problem with that
is, when you have substantial legal penalties in connection with it,
you are just not telling people what they need to do.

Let’s get into the employee participation. I think you could take
this with any one of these core elements. You define “meaningful
participation” as ongoing, effective communication between the em-
ployer and the employees, so I presume — are they going to have
to have official meetings, safety meetings?

Mr. WATCHMAN. Not necessarily. That would be one way of hav-
ing ongoing, effective communication.

Chairman TALENT. But in some circumstances, probably yes; in
some circumstances, probably no. Is that what you are telling me?

Mr. WATCHMAN. We want to allow employers as much flexibility
as we can to determine what kind of participation is appropriate
for their workplace. In a workplace like Mr. Landon’s, with only a
few employees, there really would not be a need for formal meet-
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ings necessarily, but perhaps one-on-one conversations, an under-
standing if employees encounter a hazard, they are free to raise it
with Mr. Landon and he will respond to their concerns.

Chairman TALENT. You said “flexibility,” which I think is the key
word. Believe it or not, even in my own mind, I am not convinced
you should not go forward with this in some form or another. I
think it is important you keep a distinction in your mind between
a rule that allows flexibility for the employer and a rule that allows
arbitrariness on the part of the inspector.

You see, if you say in the rule, employers can at their discretion
have formal meetings or not, or employers with under 10 employ-
ees or something can, that is flexibility. But if you just say, well,
have as many meetings as necessary, then what you have done is
you have taken the job of making laws and you have given that to
the inspectors to do, haven’t you?

Mr. WATCHMAN. Again, that is where the compliance directive
comes into play, and we would want to work closely with stake-
holders in the development of that. I think you are raising a con-
cern that our stakeholders have raised with us in many meetings,
which is, we are comfortable with a lot of what you are doing in
this working draft, but the real question is, how are you going to
enforce it?

Typically, we draft a compliance directive on our own and put it
out there for the inspectors to follow. That clarifies a lot of issues.
This time around we want to work with stakeholders to allay their
concerns about the kind of discretion that our inspectors will have
in the enforcement of this standard, and we hope to do that at the
proposal stage long before it ever becomes a final rule, years before.

Chairman TALENT. I will let you know right now, my judgment
is that taking all these issues which should be part of the law or
the regulation and putting them in the compliance directive isn’t
good enough.

The compliance directive, for example, is not clearly covered by
the regular flex amendment. It would not necessarily subject to ju-
dicial review. You can’t get around your responsibilities by putting
them in a compliance directive; they need to be part of the rule,
which is the way Congress has instructed the Agency to legislate
when it legislates. Do you see what I am getting at?

Compliance directives on minor points are one thing, but on
major points — and there is major point after major point here:
Employee involvement in such areas as assessing and controlling
hazards. Again, do you have to have meetings with the employees?
Do there have to be surveys? Can you form teams? Evaluating the
effectiveness of the safety and health program, do you have to hire
consultants?

I think what you probably are going to answer — do you want
to answer that?

Mr. WATCHMAN. I would just say, any of those could be accept-
able means of meeting the employee participation requirement, but
none of them would be specifically required.

Chairman TALENT. When you say, any would be acceptable, so if
the employer says, I have had meetings, and the inspector says,
OK‘,? under the law I cannot cite you now, is that what you are say-
ing?
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Mr. WATCHMAN. Yes, if in fact the inspector talks to workers and
they say, we had meetings, we talked about safety and health is-
sues.

Chairman TALENT. Sure, assuming the factual statement is cor-
rect, assuming he could make sure what is being represented is
correct, sure. A way for employees to promptly report job-related
injuries, would that mean they would have to have written forms?

Mr. WATCHMAN. We do already have a written form requirement
for recording injuries, and I think that is really an important as-
pect of our program, that employers can be made aware of the inju-
ries that are occurring.

Chairman TALENT. “Promptly.” What does that mean? See, you
don’t know. You are the head of the Agency and now you have peo-
ple out there trying to figure out what to do.

By the way, I have to tell you, Mr. Watchman, because of some-
thing Mr. Landon said, when I was reading through this thing, the
management leadership section, sub 3, when you say small employ-
ers may choose to carry out the responsibilities listed above instead
of delegating them, that really is very quaint, because I have to tell
you, most small employers are not going to have any choice but to
carry them out themselves. You need to keep that in mind.

You referred to the States. I have been going through — I am
not as expert as you are in all — in what all the States have. It
seems to me most of the stated planks I looked at are narrower,
and rather substantially so, in terms of whether they apply to or
what they impose upon employers, than what you are proposing.

Oregon, for example, exempts employers with 10 or fewer, unless
there is something about their industry or their own particular
records to suggest that they may need a health and safety pro-
gram.

Are you still considering whether you might just exempt very
small employers or maybe subject them, conditional to some show-
ing that they have themselves a poor safety record or are part of
an industry that is high risk? Is that still something you are con-
sidering?

Mr. WATCHMAN. We are considering the general coverage issues
for the standard, yes. Our stakeholders agreed, I think fairly uni-
versally, that they felt that all workplaces should be covered and
that employees at small workplaces should have the same protec-
tions as employees at large workplaces.

But they felt very strongly we should treat smaller workplaces
differently and expect different things from smaller employers. I
would agree with that recommendation.

Chairman TALENT. I will give Mr. Watchman a break. Would
anybody like to comment on that?

Dr. RAINWATER. I would like to comment. Did you say there is
a possibility that you are going to exempt some employers? Did I
hear that? I heard that.

Mr. WaTcHMAN. We have not conclusively resolved these issues.
We are still looking at these issues, but again, I am reporting what
the stakeholders — employers and workers — expressed to us in
our stakeholder meetings.

There also are some serious problems with the data that would
make exemptions difficult to apply without exempting some work-
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places where workers really are in need of protection. So we are
looking at these issues. Again, we have not resolved conclusively
the direction we want to go.

Obviously, we have looked at a lot of these different State laws
as well.

Chairman TALENT. I would urge you to consider that very strong-
ly. One of the concerns I have about regulations in general is that
in order to get more control of a relatively small fraction of people
who have a problem, something applies to everybody; and it seems
to me we should not confine ourselves to those two universes.

Either we make everybody carry large costs that many people
don’t need to carry — I think you will agree, as Ms. Church said,
and Ms. Gekker, many employers are doing all they can; and your
suggestions are not going to help them as much. Why can’t we tai-
lor a rule for those who need the help or are the bad actor, make
people who have bad histories or are in lines of business that are
particularly hazardous — frankly, if you wanted to have a safety
and health program requirement for businesses where they make
explosives, I don’t think I would be having this hearing?

Is that something you can consider doing? Maybe tailoring it on
the background of the business?

Mr. WATCHMAN. There is a certain logic obviously in trying to
target a standard at the highest-hazard workplaces. The reality is,
we still have significant injury rates around this country, that the
average rate for the country is about 7.8 workers out of 100 that
will be injured in the course of a year. But even in the safest indus-
tries, one out of 50 workers will be injured in the course of a year,
and that is a very significant level. Over the course of 10 years, 10
of those 50 workers will be injured.

I think there is a lot we can do to reduce these injuries and ill-
nesses, even in the low-risk industries; and safety and health pro-
grams have proven to be a very successful way of reducing injury
and illnesses and saving money for the employers.

So, yes, there is some logic there, and we are looking at that
issue. But I think there is also a counterargument that makes
sense, to try to extend the same protections to all workers, but to
try to reduce the impact and burden on small employers of comply-
ing with the standard.

Chairman TALENT. Ms. Bailey, I wanted to followup with some-
thing you talked about, back-door rulemaking, which I think is a
real danger of this working draft. Let me say what I understand
you to be saying, and you tell me whether this is correct.

Let’s suppose that OSHA has been considering or working on a
rule — in particular you mentioned ergonomics; it could be one of
a number of them — and for one reason or another has not promul-
gated that rule, or perhaps Congress said, do not promulgate that
rule, or do not promulgate it now or in this form. But this rule goes
forward.

So now the employer has the responsibility to have a health and
safety program covering not just the specific standards of OSHA,
but also comprehending hazards that would be hazards only under
the general duty clause.

Ms. BAILEY. That is correct.
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Chairman TALENT. So let’s go back to my example in my opening
statement about the beer keg that, let’s say, weighs more than 25
pounds — and I don’t know how much they weigh; I have never
approached them from that standpoint, picking them up. The hose,
I could tell you how much they weigh, that you put in there. So
the inspector comes into the workplace.

Now, as far as his working draft is written, is it your belief, as
it is my belief, that there is nothing at all to keep that inspector
from saying, there is a hazard over here, under the general duty
clause with this beer keg? You have not listed it as a hazard or not
corrected the hazard, and in fact that incorporates the ergonomic
rule into the safety and health program.

Is there anything you could see to keep him from doing that?

Ms. BAILEY. No, there is not. As long as the lifting of a keg that
size is a recognized hazard in that industry and would be covered
by the general duty clause, then there is no basis — they can’t
form the basis for a citation saying, you do not have an effective
safety and health program. That is preventive control in regard to
that hazard.

Chairman TALENT. Mr. Watchman can speak for himself, and I
will give him a chance to comment, but perhaps he can say, then
you can litigate it.

Let’s get reality into the open here. What is the first stage at
which an employer gets an impartial adjudication of an OSHA cita-
tion? The ALJ?

Ms. BAILEY. Yes.

Chairman TALENT. What is the nature of the proceeding before
an ALJ?

Ms. BAILEY. It is very much like a trial. There is no jury, but the
ALJ is essentially the judge, and both sides present their argu-
ments. It is a full-blown trial.

Chairman TALENT. You examine and cross-examine witnesses?

Ms. BAILEY. Yes.

Chairman TALENT. You file written pleadings?

Ms. BAILEY. Yes, all those things.

Chairman TALENT. Briefs?

Ms. BAILEY. Yes.

Chairman TALENT. So if the employer wants to have much
chance, he has to have representation.

Ms. BAILEY. Being a lawyer, I would say yes.

Chairman TALENT. I am a lawyer, too, and I used to be in the
field of labor law. So how much would a reasonably — not a com-
plex, but an average trial before an ALJ cost an employer?

Ms. BAILEY. Quite a bit.

Chairman TALENT. Even for somebody a little bit less qualified
than the people at McDermott, Will and Emery, it would probably
cost $25,000 or $30,000 maybe?

Ms. BAILEY. Yes, I would venture to say. Yes. If you have to go
beyond the ALJ level, up through the review commission and the
3pﬁellate court, you are talking about hundreds of thousands of

ollars.

Chairman TALENT. So the inspector says, I will tell you what, 1
am going to fine you $1,500 for the beer keg thing and don’t ever
do it again. Now you can get take the $1,500, or maybe go to the
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regional director and try and get that settled, or hire somebody like
you for $1,000, or you can litigate it for a minimum of $25,000- or
$30,000. What are the tavern owners, as a practical matter, going
to do?

Ms. BAILEY. They are going to have to spend a lot of money, it
sounds like.

Chairman TALENT. Which means, as a practical matter, that that
inspector is making the law at that workplace, isn’t he?

Ms. BAILEY. That is true to some degree.

What you also have to realize is, we are not just talking about
penalties that come with citations. Suppose you have a tavern
owner — what you have to think about also is abatement. I mean,
the real costs don’t come with the $1,500 fine. They come with the
way you have to completely revamp your business to change the
way you operate, and that is where some of the really big costs can
come in.

It is not necessarily the $1,500 fine; it is the way you have to
change the way you operate your business.

Chairman TALENT. Now, Mr. Watchman, I will give you a chance
to comment if you want. But let me just add, see, when you com-
bine a remedial procedure, which is very expensive for the average
person — and I am not saying there is anything we can do about
that — we ought to put our heads together and try to figure it out.
But on the one hand, getting a clarification of the law before even
a semineutral adjudicator is very expensive.

Then a law, which is very vague, what the average small em-
ployer is just confronted with then is the person that comes out to
inspect is the law. I mean, it is like, well, I am not going to say
what it is like. It is what offends me, I guess, in principle, about
this kind of a process, that people don’t know what they can and
cannot do; and in order to find out, it is extremely — prohibitively
expensive. These are people who in many cases may not have any
problem with safety.

Do you have a response to that? Is there anything we can do to
try and move forward with something you are trying to do and
minimize that risk?

Mr. WAaTcHMAN. I think this is a very creative argument that Ms.
Bailey has raised, but I don’t think there is any merit to it. We
have made clear in the working draft and we will continue to make
clear in any proposal we come up with that, first, the standard only
applies to hazards for which the general duty clause already ap-
plies or a specific standard already applies.

If in fact the handling of the kegs represents a hazard under the
general duty clause that is likely to cause death or serious physical
harm, or is causing death or serious physical harm, if in fact it is
a recognized hazard in that industry, and if in fact there are fea-
sible means of abating that hazard, a general duty clause violation
would be appropriate in that instance — but only if those criteria
are met.

If they are not met, it would not be appropriate. But the exist-
ence or nonexistence of a safety and health program standard
would have absolutely no impact on whether or not the handling
of kegs represented a general duty clause violation.
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So, again, I think the argument is a creative one, but I don’t see
it as being a problem.

Chairman TALENT. In fairness, though, to Ms. Bailey, the Agen-
cy’s position on these kinds of things hasn’t always been consistent.
A few years ago it was the view of the Agency, evidently, that in
order to do what you are trying to do now, Congress had to pass
a law, wasn’t it?

Mr. WATCHMAN. No, sir.

Chairman TALENT. Wasn’t the COSHRA bill, introduced in 1992
and 1993 by Senator Kennedy and Senator Ford, designed to give
you the authority that evidently they felt they had to give you, that
you didn’t already have, to promulgate a national safety and health
standard?

Mr. WATCHMAN. It was. It was the time of a different administra-
tion.

Chairman TALENT. Not in 1993 it wasn’t.

Mr. WATCHMAN. In 1993, that is true. But that legislation was
designed to enact a number of reforms to the OSHA statute. But
I don’t believe the sponsors felt that a safety and health program
rule had to be enacted by legislation.

Our statute, in fact, gives us broad authority to set standards to
reduce injuries and illnesses in the workplace, and in fact section
8(c)(1) of our statute specifically gives us the authority to require
employers to conduct self-inspections, which is really at the heart
of this working draft.

Chairman TALENT. When I look at a side-by-side of COSHRA and
your safety and health proposal, it looks pretty similar to me. Obvi-
ously, there are a few differences.

Basically, they tried to require through the law — and they were,
by the way, unable to pass through a Congress that in both ses-
sions was controlled by the other party — essentially what you are
trying to do here. So you see why Ms. Bailey and some of us are
concerned, because administrations change and views change and
compliance guides change, and none of that is subject even to the
safeguards in the Administrative Procedures Act, much less the
safeguards in the Constitution regarding how laws are passed here.

To this point, I don’t think you have addressed the concerns that
I think are here in trying to have such broad coverage of a law that
must inevitably be vague in what it actually says. You are trying
to cover everybody, and you recognize appropriately that, look,
some people may have meetings, some people may have surveys.

You appreciate the fact we could be here all day if I wanted to
go through all of the elements and bring out what is vague in all
of them. Wouldn’t you recognize there is a whole lot more vague
in here than what I have talked about to this point?

Mr. WATCHMAN. As I recognize in my testimony, the challenge is
to respond to employer wishes for a performance-based standard,
but also giving enough guidance that people know what we are
asking of them.

I am not sure we have gotten it exactly right. I think we do need
to do a better job of defining a lot of these terms. But I think there
is also a balance to be struck here; it is not just a question of defin-
ing the terms. Because the more specific we make the standard,
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the more employers are going to tell us, why are you telling me to
do it that way; I do it this other way, and that works perfectly well.

Chairman TALENT. Which would suggest that if you end up giv-
ing discretion to people who can’t be attacked in the enforcement
stage, that that may be the way to go. That is true flexibility; that
isn’t arbitrariness. Give people safe harbors.

You mentioned checklists before. I know this is in the back of the
mind and is something you are thinking about. I would also sug-
gest to you there is more than just a compromise here; there are
some very basic principles of law here.

There is an old Anglo-Saxon maxim of law that what is not pro-
hibited is allowed. If you do not let people know with reasonable
specificity what they cannot do, then they are allowed to do it. It
is hard to regulate a vast society following that principle, but we
ought to try to do it as much as possible.

Let me see if I have any other questions. I filibustered Mr. Hill
out of his. He handed me a note. When he has been around here
longer, he will just butt in. When he has been around here a very
long time, he may ask you about his teeth.

Dr. RAINWATER. I am waiting for a reply on that.

Chairman TALENT. I had a question about effective alternatives,
because I think that is one possible safety valve here. Under “dis-
cussion,” I am interested in this discussion, some kind of concept
evidently, and I have not tried to codify it or to set it forth with
great specificity here, but some kind of concept that employers who
have some effective alternative are deemed to be in compliance.
That is kind of a general safe harbor. Could you elaborate on your
thinking in that regard?

Mr. WATCHMAN. Sure. We included language to this effect in re-
sponse to concerns that stakeholders raised. The basic concern that
was raised initially was, we already have an effective safety and
health program in our workplace, and we are reducing injuries,
doing a lot of things, but why should we have to change it, when
it is working, to comply with the standard?

Our intent is not to force changes in effective programs, but the
way we have drafted the standard in terms of boiling it down to
the very basic core elements, they are fairly common sense. You
have to be committed at a high level of management, and not just
make it a pro forma exercise.

You have got to talk to your workers and communicate with
them. You have got to actually try to identify and address hazards
that are present at your workplace, if there are some. You have to
train workers that are exposed to serious hazards about how to
identify them and how to deal with them.

Then it makes sense to review the overall approach periodically
to just get a sense of whether it is working or not.

Nevertheless, we have considered whether we could do some al-
ternative language that would allow for other effective approaches.
But what we have said at every single stakeholder meeting is —
to both many different individual employers that are present at
those meetings, as well as employer representatives that represent
hundreds of thousands of businesses — give us examples of the
kinds of approaches you are conceiving of that you think would not
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meet the core elements. Not a single employer has given us an ex-
ample, and we have asked repeatedly.

I would ask again today, if there are companies that feel that
they are not providing one of those basic core elements or not pro-
viding it exactly the way we envision it, either we can include an
alternative provision or we can broaden that particular core ele-
ment so it allows for that type of delivery of that core element.

Chairman TALENT. Would anybody else like to comment on the
possibility of that being a saving clause for this, if you will, and if
so, what you think it would have to contain. This idea that if you
are running your own program and it is an effective program, tell
me how you think that might need to be defined, that that might
be a pretty good safe harbor; or do you think it would be ineffec-
tive? Any comments on that?

Ms. CHURCH. Chairman Talent, I have a feeling it comes down
to “I will know it when I see it.” I don’t think that will work.

Chairman TALENT. Any other comments?

Dr. RAINWATER. I would like to comment to Mr. Watchman.

The OSHA compliance checklist for the dental office that the
dental profession has worked with OSHA to come up with, which
includes about everything you can possibly dream of from labeling
to training to means of egress to fire prevention to exits, would
that not be a sufficient document to comply with everything in this
standard?

Mr. WATCHMAN. It sure sounds like it would. It looks pretty com-
prehensive and looks like it addresses the kinds of issues we would
envision being addressed in the safety and health program. So this
is the kind of material that we envision as potentially using as a
safe harbor under the standard.

Chairman TALENT. OK.

Dr. RAINWATER. May I then ask, would it be possible that either
we could get an exemption, because we are already doing that, or
get some sort of directive from OSHA saying that if you comply
with all this stuff, that is all you need to do to fulfill this? Is that
possible?

Mr. WATCHMAN. The problem with an exemption for an entire in-
dustry is that it assumes every employer is taking exactly the same
steps. As I am sure you understand, there are many employers
doing exactly the right thing, some going beyond what is required,
and then others that are not doing enough. So I think we need to
apply the standard in places where there are problems and indus-
tries where there are problems, but I think we need to make every
effort to develop these kinds of industry-specific checklists that can
be used as safe harbors.

Chairman TALENT. Let me ask you this, Secretary, because it
seems to me the core of your argument comes down to the fact
there are people out there who, either through ignorance or they
don’t care — and I do agree, the economic motive, although if hu-
manity doesn’t move people to care about safety, which in most
cases it does, the economic motive ought to. But I agree with you,
there are some people out there who are going to companies over
that thin ice and just hope it never hurts anybody. But cannot we
apply the same thing to regulatory agencies from a different per-
spective?
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Most regulators I know of are pretty conscientious people trying
to advance the interests of what they are supposed to be doing
without necessarily hurting people. But there are some out there,

either untrained or ignorant or malicious — they got up on the
wrong side of the bed this morning, so we are going to stick it to
somebody.

So suppose I said to you, Congress is going to pass a law requir-
ing the agencies to be fair, and because we are trying to cover all
the agencies and all the circumstances in which you might be regu-
lating people, is it impossible for us to be more specific than that?
But we are going to have the General Accounting Office — we are
going to give them several thousand people, and they can go
around whenever they want, walk into one of your regional offices
or follow an inspector or demand documents, which you will have
to provide, and they are going to implement what is fair. They will
have compliance guidelines.

Now, those will not be subject to the Administrative Procedures
Act and they could change without any notice, but we will promise
we are going to work with your stakeholders. If they decide that
you are not being fair in a particular instance, there is monetary
liability for the inspector, but they can contest it if they want be-
fore a system of ALJ’s, most of whom, by the way, will be former
GAO auditors, OK?

Now, would you say to me, Congressman, that seems kind of un-
fair and it might stop us in the legitimate things we are doing? Or
would you say, we have to do something because there are some
people out there who otherwise are not going to be fair?

How would you respond to that kind of setup?

I could file a bill like that. Everybody wants fairness.

Mr. WATCHMAN. In the course of our rulemaking, I don’t want to
suggest that we are going to shuffle off some of these issues into
a compliance directive that will not be considered in the course of
the rulemaking. We recognize that there are serious concerns that
people have about how we could craft a standard that could apply
in a variety of contexts. It is a tough challenge.

But the issues you have raised, and that a lot of the witnesses
have raised, are issues that we do intend to explore during the
rulemaking. Again, there are all these steps involving meetings
with small businesses, the SBREFA regulatory review panel proc-
ess, interaction with SBA and OMB, and all of that takes place be-
fore we ever issue a proposal.

We are still years from issuing a final rule. During the
postproposal stage, we will have hearings and an opportunity with
written comments, and again, witnesses can cross-examine each
other to really get into the detail of these types of issues, to ham-
mer out a standard that is fair and reflects as big a consensus as
possible among stakeholders.

So I do think we have a very fair process. I think OSHA’s proc-
esses for developing rules is one of the more thorough and public
processes that exist in the Federal Government, and we have only
added to that process through all of the preproposal activity we
have engaged in.
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Chairman TALENT. You haven’t commented, whether you would
support that bill or not, whether the Agency would. You would
probably want to look at it a little bit more.

Mr. WATCHMAN. Probably.

Chairman TALENT. That is all I have. I want to thank the wit-
nesses for their patience.

Mr. Watchman, I know you needed to go about 1. I want to
thank you for answering these questions and being willing to be so
responsive and to listen. I think that speaks very well for you and
your leadership. I am grateful to you for doing that.

Without objection, I will keep the record open for 5 days so that
other members can direct written followup questions that they may
have to any of the witnesses or submit other statements for the
record. Without objection, that is ordered.

[Mr. McIntosh’s statement may be found in the appendix.]

[Mr. Poshard’s statement may be found in the appendix.]

[Mr. Jackson’s statement may be found in the appendix.]

[Mr. Pascrell’s statement may be found in the appendix.]

Chairman TALENT. The hearing is adjourned. Thank you all
again.

[Whereupon, at 1 p.m., the Committee was adjourned, subject to
the call of the Chair.]
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APPENDIX

OPENING STATEMENT OF CHAIRMAN JIM TALENT
HOUSE COMMITTEE ON SMALL BUSINESS
HEARING ON OSHA’S PROPOSED SAFETY AND HEALTH PROGRAM STANDARD

June 26, 1997

Today’s hearing is about iproposed OSHA standard requiring‘federally dictated health
and safety programs. We will be looking specifically at the working draft of that pfoposal.
Judging By the working draft, the proposed standard would place heavy new burdens of a
pfocedura] and record kéeping nature on every small business in the coﬁntry, including those
which have no record of safety problems and which are in compliance with all of OSHA’s

substantive standards.

Moreover, this new burden would be different in kind from OSHA’s typical standard in
two ways. First, OSHA typically regulates safety, not management. OSHA usually requires that
employers maintain safe conditions in the workplace, but does not regulate how they run the
business provided that they achieve the safe condition. My brother has a tavern in St. Louis. I'm
sure there are regulations requiring that he store beer kegs at a safe pressure level; but to this
point OSHA has not told him what management technique he must use in getting the kegs to that
level. Second, OSHA typically requires the elimination of hazards which can be identified; this
new regulation would require that small employers maintain safety programs, the elements of
which are totally subjective in nature. Under the working draft, small business people must

“systematically” manage safety and health with programs that are “appropriate,” must provide
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training to supervisors “commensurate” with their responsibilities, must allow each employee
“meaningful” participation in the program through “ongoing and effective” communication, and
so on. The working draft offers no definition of what thw:e terms mean, nor could it, because the
terms are conceptual and relative rather than objective in nature. Unless the working draft is
fundamentally modified, it will result in a standard with which no emplo&er in the country can
comply, because it will not be standard at all, but a series of vague, if well intended admonitions

carrying the penalties, but not the clarity, of real law.

1 hope the agency does not respond to my concerns by promising to be flexible in
enforcing this new standard and assuring us that its inspectors will be adaptable in applying its
vague language to small employers. Far from being a virtue of the new rule, the vesting of such
arbitrary power in the agency and its inspectors -- the power to make the law while enforcing it --
is a serious vice. The people in a free society are entitled to know what the law requires them to
do before the law is enforced against them. They should not have to depend for their rights on

the good faith, the good will, or the good mood of any government official.

I have many other concerns with the proposed draft, but will withhold them until after the

witnesses have testified.
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STATEMENT OF REP. DAVID MCINTOSH (R-IN)
COMMITTEE ON SMALL BUSINESS
HEARING ON THE OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION’S
FORTHCOMING SAFETY AND HEALTH PROGRAM STANDARD
June 26, 1997

Over the past two years, we in Congress have heard a great deal about the “New OSHA.”
President Clinton has promised that OSHA will no longer play “gotcha” with America’s small
businesses. Former Assistant Secretary Joe Dear frequently touted OSHA’s new ways — working
with employers instead of against them, issuing warnings instead of fines for first-time violations,
focusing on education instead of enforcement. I believe that OSHA’s draft Safety and Health
Program standard reverses any progress OSHA may have made in reinventing itself. Moreover, it
is too broad and too vague to be effective in protecting the safety and health of America’s
workers.

Under this new standard, employers would waste a great deal of time and money trying to
understand and implement its vague and sweeping mandates, instead of focusing their resources
on preventing real, known risks in their individual workplaces. OSHA inspectors, on the other
hand, would be given increased power by the standard to determine whether violations have
occurred, even though employers have not been able to determine for themselves what constitutes
a violation and what constitutes compliance. The end result will most likely be more “gotcha”
and endless litigation that only serves to pad the pockets of lawyers, not to increase workplace
safety.

I want to thank Chairman Talent for holding this hearing today to shed light on how
OSHA came up with this broad, new standard and how it will impact small businesses. Congress
has a important role to play in overseeing new regulations under the Congressional Review Act,
which was signed into law in the 104th Congress. This law gives Congress the ability to review
new regulations and veto them if they don’t meet common-sense criteria. If Congress takes its
new job seriously, this law could become the most important regulatory relief measure in 50
years. IhopewewmbeabletoworkmnwrdlffemnceswnhOSHAmtheSafuydeedﬂl
P dard before it b final, and today’s hearing may start us down the right path. I
lookforwudwheanngﬁomAnmgAsmstamSecretaryWatdmanonthlsmer But if we
can’t resolve our differences, and I will do everything I can to ensure that we do, this standard
becomes a candidate for Congressional review.

I .am also looking forward to the testimony of the small businessmen and women who are
here today. As the chair of the Government Reform and Oversight Subcommittee on Regulatory
Affairs, I have heard first-hand from small business people across the country how OSHA rules
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affect their businesses and interfere with their ability to create new jobs and pay higher wages. At
a hearing we held in St. Paul, Minnesota, we heard from Bruce Gohman, the president of a
small construction company. He testified that although he would like to expand his company,
he keeps the number of employees under 50 so that he will not be subject to more regulations.
In my home district, I heard from Gary’Roléits,’ who runs a small construction company in
Sulphur Springs, Indiana. Although Mr. Swbess® company had an impeccable safety record,
he was fined almost $55,000 by OSHA for some minor violations on one of his construction
sites. Over several years and after much litigation, the fines were reduced to about $32,000,
which is still a prohibitive amount for his small company. That amount equals the annual
salary of at least one worker. Mr. Robest will likely be forced to lay off at least one worker
as a result - all because of a couple of minor violations which did not cause anyone any harm
or injury.

Mr. Setsorts’sstory is a clear of example of government regulators misdirecting
resources toward a very minor risk at the expense of greater risks to public safety and health.
I fear that is what OSHA may be doing with their new Safety and Health Program standard.
‘We all want a cleaner, safer, healthier America. When 60% of the money spent on Superfund
goes to trial lawyers, consultants, and studies, that’s not “cleaner.” When the top OSHA
citation is for a paperwork violations rather than real safety violations, that’s not “safer.”
‘When FDA takes twice as long as Great Britain and other industrialized countries to approve
new drugs that could save tens of thousands of Americans, that’s not “healthier.” As we
restore common-sense to the regulatory process, we can fulfill the promise of a clean, safe,
healthy America without hurting small businesses or costing jobs.



The Safety andHealth Program Standard developed by OSHA seeks to
improve the safety and health conditions in work sites across America. A
natural result of such efforts will be a reduction in health insurance costs,
workers’ compensation claims and an improvement in the overall quality
of life for the American worker. We can all agree that these are results
that the American public and our respective constituents overwhelmingly
favor. :

The Safety and Health Program Standard would also continue the trend
toward a more flexible and less onerous regulatory scheme with an
emphasis on forging a working partnership between industry and OSHA.
The Standard is performance-based which permits industry to determine
the best way to achieve compliance.

This proposal also goes a long way toward building a rapport between
industry and the agency in that it does not call for the imposition or
levying of fines fines on a business that fails to identify all hazards so
long as their failure to do so occured in good faith. This proposal spells
out for industry what will qualify as good faith. Good Faith will entail an
open line of communication between employers and employees about
existing hazards, and a sharing of information and training on how to
cope with identified hazards.

So there clearly are some real, well-intended and desireable changes in
this proposal. However, there appears to be a lot of concerns and
unanswered questions in terms of the actual costs of this legislation.

With the benefits clearly outlined, I anticipate the debate will center on a
cost analysis. May I suggest that we refrain from conclusory
characterizations such as “it cost too much” or “it will hamper
productivity.” These statements are undebatable and do not readily lend
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themselves to discussion.

As elected officials, we are required to make tough decisions on issues
that people feel passionately about on both sides. Consequently, it is
highly imperative, when we assemble a knowledgeable panel such as this,
that we receive as objective information as possible.

I look forgvard to your testimony and hope that we can get a better
understanding of the issues presented by this developing program.
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STATEMENT BY CONGRESSMAN JESSE L. JACKSON, JR.
FULL COMMITTEE SMALL BUSINESS HEARING
ON -
OSHA SAFETY AND HEALTH PROGRAM STANDARD
JUNE 26, 1997

I would like to thank the distinguished Chairman for the opportunity
to welcome the witnesses who are participating in today’s hearing.
As a member on the Small Business Committee, I am interested in
hearing the views and concerns of both the witnesses from the small
business community and from the representative of the
Occupational Safety and Health Administration (OSHA). I believe
that the purpose of such dialogue should be directed toward
accomplishing one specific goal: the reduction of workplace accidents.
and illnesses. It is my opinion that such efforts will save lives and
costs incurred by business owners.

As Ranking Member for the Regulatory Reform and Paperwork
Reduction Sub-Committee, I will closely examine whether OSHA’s
draft proposal is sensitive to the employer’s obligations while
ensuring employee safety. Thus, today’s witnesses must be
committed to assisting this committee in assessing both the
effectiveness and necessity of OHSA’s draft proposals.

I thank the Chairman for helding this hearing, and I look forward
to reviewing the testimony from our witnesses.
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Statement by Bill Pascrell, Jr.
Small Business Committee Hearing on OSHA Safety and Health Program Standard
June 26, 1997

Mr. Chairman, I am pleased to participate in this hearing concerning
OSﬁA’s draft proposal which would require employers to establish systematic
plans dealing with workplace safety and health matters. Over the years, OSHA
has contributed greatly to improving the safety of workplace conditions. Countless
workers in this country have avoided serious injury or death because of the
standards that OSHA has produced.

With that said, I think that the special concerns of small businesses need to
be kept in mind. Balancing the safety of workers and maintaining the viability of
small i)usinesses is a goal that, with the proper communication and interaction, I
believe can be achieved. By identifying those areas where regulations adversely
affect small businesses, I am certain that solutions can be found.

Let me also say that I strongly support OSHA’s plan to conduct fie;ld
hearings in order to get input from small businesses. I believe this is critical.
Additionally, I feel that the incremental fine structure is a fair one, with habitual
offenders being open to the most serious fines.

I look forward to hearing our witnesses this morning, Mr. Chairman. Thank

you once more for calling this hearing.
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The Honorable Glenn Poshard
the 19" Congressional district of Illinois
Full Committee hearing on the Occupational Safety and Health
Administration’s forthcoming Safety and Health Program Standard
Openi;lg Statement
June 26, 1997
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Thank you Mr. Chairman. I appreciate the opportunity to examine the
effect of the Occupational Safety and Health Administration Safety and
Health Program Standard. At the outset, I would like to thank the panel of
witnesses, and my esteemed colleagues, for their time.

I am interested in hearing what the panel has to say about this
program. It is important to know if this program would be effective in
alerting their workers to potential health hazards. The safety of our workers
must be our number one priority, but none of us should be eager to endorse
a program which results in frivolities that serve to impede our nation’s
economy. If this is a sound program, the delay at U.S. OSHA must be
scrutinized and explained.

Mr. Chairman, I look forward to today’s proceedings, and am

interested in learning what this panel has to share with us today.
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COMMITTEE ON SMALL BUSINESS
HOUSE OF REPRESENTATIVES
105STH CONGRESS
JUNE 26, 1997

OSHA’S DRAFT PROPOSED SAFETY AND HEALTH PROGRAMS STANDARD

At first glance, the idea of the Occupational Safety and Health Administration
(OSHA) requiring an employer to have a sound safety and health program seems
unassailable. Stakeholders, including employers who already have well-established,
sophisticated programs may conclude, therefore, that OSHA’s move to develop such a
standard should not be of concern.

Upon closer examination, however, OSHA’s draft proposed standard should be of
significant concern. The standard would greatly expand compliance obligations for
employers as well as their exposure to significant OSHA citations and other civil and
criminal penalties.

BACKGROUND

This testimony reflects the collective experience of the OSHA Practice Group at
McDermott, Will & Emery (MW&E), one of the largest occupational safety and health
practices in the United States. The attorneys in MW&E’s OSHA practice group represent
employers of all sizes in inspections, enforcement litigation, rulemaking, and compliance
counseling.

In evaluating OSHA’s draft standard, we see direct parallels to the OSHA standard on
chemical Process Safety Management (PSM). Like safety and health programs, PSM has a
laudable purpose - avoiding catastrophic accidents. Also like PSM, OSHA's draft uses so-
called "performance” language, which is intended to state the safety and health goal that the
employer is to reach, but ostensibly leaves it to the employer to select the specific means of
achieving that goal.

Having represented employers throughout the nation in PSM inspections and
enforcement litigation, however, we have come to understand that in the hands of an OSHA
compliance officer, the idea of a "performance” standard is a hoax. The "real world," as we
and more importantly, employers, have discovered, is that OSHA compliance officers use the
latitude provided by the vague terms of a performance standard to apply the classic "second
guess” - rather than allowing the employer to decide what practices meet the required goal,
OSHA cites employers for lacking whatever detailed practice or procedure the compliance
officer happens to believe should have been implemented.
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Az we now explain, we sce the same possibilities irking in OSHA's draft safety and
giandard.

ENFORCEMENT AND POLICY CONCERNS FOR EMFLOYERS

mpmmmoflhedufenfuymdmnhpmgnmsmnmﬂmm
enforcement and policy concemns for employers of all sizes. The following are examples of -
the problens that the proposal could create:

‘The Perils of & "Performance-Based" Standard

Perhaps the most significant problem with the draft stapdard is the vague language
and terms it containg. OSHA describes the standard as "performance-based” and says that it
will give employers flexibility in complying. Experience shows, however, that what OSHA
calls a "performance standard” becomes 2 specification standard in the hands of the OSHA
inspector. The vague terms that permeate the draft standard would provide a vehicle for
OSHA compliance personmel to issue significant citations whenever they feel that the
employer’s program could be improved. These suggestions for improvement will come
through citations requiring the payment of penalties and abatement. In short, there is no
such thing as a "performance” standard, Performance standards become specification
Mwmmmhmommmmmmym"mﬂm

Thcwndemymswondmﬂxcmploy«sjudgmemm:hcwmpomofau&ty
and heaith programm will be especially pronounced when an accident or injury occurs. Once
there is "blood on the floor," compliance officers will be tempted to disregard the draft
standard’s statement that “an employer can have an effective workplace safety and healtls
program even though all hazards may not be identified and controlled.” Compliance officers
will inevitably want to believe that the occurrence of an accident is proof that the employer’s
program could have been better, and will issue citations dictating exactly how the program
must be improved,

Comparison to PSM Standard

Many employers have aiready encountered problems with vague language in the
Process Safety Management (PSM) standard. The standard was written using the same type
of "performance-based* language used in the safety and health programs proposal.
Enforcement of the PSM standard has been problematic for employers because the vagoe -
language allows compliance officers to second-guess the enaployer's judgment. For example,
OSHA has cited employers for having procedures that are not sufficiently detailed. The
PSM standard's requitement that procedures be "clear” provides no objective measure of
compliance, yet OSHA continues to substitute its own judgment for that of the employer as
to the [evel of detail that is required. This example is illustrative of what is likely to happen
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with a safety and health programs standard: OSHA will continue to impose specification
requirements under the guise of interpreting a performance standard.

Contractor Safety Example

The provision governing multi-employer worksites is a good example of the problem
with vague language. Under the draft standard, employers would be required to provide
"appropriate” safety information to contractors and "appropriately allocate” safety and health
responsibilities among contractors at a multi-employer worksite. After an accident, when
OSHA is most likely to scrutinize the employer’s safety and health program, the compliance
officer’s definition of "appropriate information” or "appropriately allocate” may differ from
the employer’s.

The Last OSHA Standard?

On its face, the draft standard is relatively simple: it sets out some rather general
guidelines on what components a safety and health program should include. The safety and
health programs standard would, however, also serve as a mechanism allowing OSHA to
regulate every conceivable workplace hazard without having to promulgate any additional
standards.

OSHA issues two types of citations: those alleging violations of hazard-specific
standards such as the machine-guarding standard; and those alleging that the employer has
failed to maintain a workplace free from "recognized hazards," and therefore has violated the
General Duty Clause. OSHA uses the General Duty Clause to cite employers when the
agency has not adopted a standard targeting a particular hazard. For example, OSHA has
used the General Duty Clause in recent years to cite employers for ergonomic hazards in the
workplace.

The draft standard would require employers to assess and control all hazards,
including hazards that could be the basis for General Duty Clause citations. Apart from the
administrative burden that this requirement would impose, this means that the employer could
be cited if he fails to identify and control any and all hazards for which OSHA does not have
_a hazard-specific standard. This could have the effect of requiring employers to canvass all
potential -hazards identified in sources as diverse as voluntary consensus standards, ACGIH
standards, perhaps NIOSH recommendations, as well as hazards which OSHA currently
contends are "recognized," such as ergonomics and workplace violence.

By inciuding hazards which could be the subject of General Duty Clause citations, the
draft standard allows OSHA to engage in backdoor rulemaking by imposing new
requirements on individual employers without following the mandates of formal rulemaking.
For example, if the draft standard were enacted, OSHA would have no reason to attempt to
issue an ergonomics standard because employers would already be required to "assess” and
"control” repetitive motion hazards pursuant to the safety and health programs standard.
OSHA would no longer have to issue citations alleging violations of hazard-specific standards
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mme&mﬂmmmbmmxtmm!ycmwmploy«fwhvmgm
insufficient safety and health program. As such, the draft is essentially a "Trojan Horse"
matemompmmmmvabkmmmmmosmwcmmmpwyerforany
hazard without following the rulemaking requirements of the OSH Act, the Regulatory
nmbﬂmmmusmmmmmmmymm

Criminal Penalties

mmmmmmwmwmosHAmmm
penalties against employers. Section 17(e) of the OSH Act allows OSHA to assess criminal
pensimwhmmmploy«smhnonofamndaxdhasaunddndn&oﬁnmployee
Section 17(¢) is limited to violations of a specific standard, 5o OSHA cannot seek criminal
penaities when the employer's violation of the General Duty Clause has caused a death,
Because the safely and health programs standard would be a "standard” under § 17(e),
OSHA would be able 10 seek criminal penalties any time an employee death is allegedly
caused by the failure to "assess,” “prevent,” or "control” any hazard that could be cited
under the General Duty Clause. For example, an employer could conceivably be criminaily
liableunderﬂ:cdxaﬂstmdndwhuemchamdofworkplaeevmlmwasmt "assessed,”
"prevented,” or "controlled” and an employee is killed by a customer or feliow employee.
This possibility is particularly troublesome becsuse no matter how diligent an employer is, it
is often impossible for an employer to anticipate every set of circumstances that may create a
fatal accident.

Erosion of Management Control

The employee participation provision of the draft standard may have a serious impact
on the way companics manage their businesses. The employer’s employee participation
programmstmhlde "employee involvement in such areas as sssessing and controliing
hazards.* This provision can be interpreted as requiring that empioyers cede some degree of
management control to employees and unions. The proposal would essentially alter the
management-iabor relationship and implicate issues traditionally governed by the National
Labor RelmsnsAct(NmA)audcollecnve-bamamng:gtm

An additioml concern is the tension between employee participation programs and
the prohibition in § B(a)(2) of the NLRA against "company unions.” The National Labor
Rehﬁmﬂwd(ﬂl@)hsimmuedE&(aXZ)asdcﬁninscmintypesofmployee
committees, inchnding safety committees, as "company unions” that violate the statute.
OSHA cautions in the draft standard that the employer must establish an employee
participation program that is "consisters with other Feders! labor laws,” bt from a practical
standpoint, this will be difficult. Unless the employer hires an expert to wade through the
complex cases the National Labor Relations Board has decided on this issue, there is a
WWM&@W:@WWWWWMQ

)
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"Whistleblower" Provision

The draft standard significantly amends the anti-retaliation provision contained in §
11(c) of the OSH Act. Under current law, an employer cannot "discharge or in any manner
discriminate against” an employee who has filed a complaint with OSHA, talked to an OSHA
compliance officer, or testified at an OSHA hearing. Retaliation cases are litigated in the
federal district courts.

The draft standard allows OSHA to issue a citation when it finds that the employer
has "discouraged” employees from participating in safety-related activities. OSHA will likely
interpret "discourage" broadly, and thus cite employers for conduct that is currently lawful.
For example, compliance officers have complained that giving employees bonuses when no
injuries occur for a certain time period or disciplining employees who break safety rules
"discourages” the reporting of injuries. Citations making such allegations would also be
difficult to litigate because they would likely dissolve into contests over whether an employer
"discouraged” the employee. In addition, the draft provides that "discouragement” claims
would be heard by the Occupational Safety and Health Review Commission rather than in
federal courts as contemplated by Congress in the OSH Act.

WILL THE "PATTERN" PROVISION PROTECT EMPLOYERS?

OSHA asserts that the draft standard contains a protection against enforcement abuse
for employers because even if citations are issued, penalties would be sought only where the
employer has a "pattern of serious hazards.” This protection is, however, largely illusory
because the terms "pattern of serious hazards" and "serious" are defined so vaguely that most
workplaces will qualify.

OSHA can prove a "pattern” by showing the existence of hazards that are the "same
or similar" or result from the "same or similar deficiencies” in the safety and health
program, or by showing a "general failure to control a variety of serious hazards as a result
of various deficiencies in the program.” The "seriousness” of a hazard is based on the
"likelihood of employee exposure, the severity of harm associated with the exposure, and the
number of employees exposed.” These criteria are so subjective that a compliance officer
will almost always be able to assess a penalty.

Moreover, the issuance of a citation even without a penaity has serious implications.
The standard’s vague language will allow OSHA to issue citations imposing burdensome
abatement requirements under the guise of "interpreting” the standard. OSHA's propensity
to do this is illustrated by the agency’s interpretation of the Lockout/Tagout standard. OSHA
has interpreted the Lockout/Tagout standard as requiring that maintenance employees be
trained on each different piece of equipment they repair. If upheld, this interpretation would
impose costs on employers many times higher than those originally estimated during the
rulemaking. Given the vague terms used in the draft standard, the costs of a safety and
heaith programs standard will skyrocket in a sirnilar manner as OSHA compliance officers
"interpret” the standard as requiring expensive amendments to an employer’s program.
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PROPOSED STANDARD OR OSHA-REPORM LEGISLATION?

The draft standard does not attempt to reguiate specific workplace hazards; OSHA
does this through the General Duty Clause and hazard-specific standards. Rather, the draft
safety and bealth programs standard attempts to tefl employers how to comply with the OSH
Act. Becanse it focuses on methods of compliance ratber than actual workplace hazards, the
draft proposal is more akin 1o reform legislation than a standard. The Kennedy-Metzenbaum
reform bill (S. 575) introduced in 1993 contained detsiled provisions requiring safety and
bealth programs and employee participation that are similar to the requirements in the
proposal. Like the Kennedy-Metzenbaum bill, a safety and bealth programs standard
climinates the need to promutlgate ruies because OSHA no longer has to cite based on hazard-
specific standards or the General Duty Clause, but can simply cite an employer for having an

WHAT ARE THE ALTERNATIVES?

The vagueness of the terms used in the draft standard are perhaps its greatest source
of problems. Unformnately, a standard broad enough to cover all industry and flexible
enough to apply to the special circumstances of each workplace must use the ambiguous
language contained in the draft. Thus, the draft standard simply cannot be fixed.

The safety and health programs standard OSHA is contemplating is not, however,
necessary. Every hazard that would be regulated by a safety and health programs standard is
by definition already covered by a specific standard or the General Duty Clause. OSHA
already has the enforcement authority to cite emaployers when these hazards exist,

Moreover, the standard is unwarranted for policy reasons. The vast majority of large
and medium sized employers aiready have safety and health programs designed to eliminate
hazards and injuries and reduce workers’ compensation costs. As OSHA notes in the draft
standard, employers with ineffective programs can expect higher injury rates and workers’
compensation costs than their counterparts with effective programs. Thus, from an econcmic
and competitive standpoint, employers are afready working hard to achicve effective
programs, and do not need the mandate of a costly OSHA standard that allows the agency to
dictate the minutiae of every employer’s program.

OSHA recognized at its stakeholder meetings that many companies currently have
effective safety and health programs, but that smailer businesses may not have programs
because of a lack of resourses or expertise, The small employers without programs do not
need a government mandate requiring them to establish programs containing elements
dictated by OSHA or compliance officers. Rather, small businesses nced consultative help to
establish effective programs allowing them o reduce injuries and workers' compensation
rates. OSHA states in the draft standard that it “will work with employers, especially small
employers, through the most extensive outreach, education, and compliance assistance
campaign in the Agency’s history, to belp them establish effective, systematic approaches to
workplace safety and health.” This consultative help could certainly be forthcoming without
a standard. The draft standard and the voluntary guidelines on safety and health programs
OSHA issued in 1989 are excellent resource tools to belp small businesses in establishing
safety and health programs, but issuing a costly standard may haurt rather than help
America’s small businesses and their employees.
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Sweeping Changes in Store with
OSHA's Safety ngram Standard

n the April 1997 issue of O iona} H

Zack Mansdorf took a *first fook” at the pmcb~
cal implications of OSHA’s planned safety and
health prog dard from the perspective of
a safety professional. In this article, we will ex-
amine the ramifications of such a standasd from

d its program, the fexibility
of aso-called” performande standard
disappears. OSHA will dictate its
own specifications by prescribing spe-
cific comphiance steps in a citation
For example, under the Process

1

the perspective of a lawyert. Like Dr. Mansd
we will analyze OSHA's 1996 draft standard, but
our observations will likely apply tc almost any
foreseeable draft.

Every Employer a Lawbreaker

1 OSHA's safety program standard ever be-
comes effective, every employer is the United
States will become a tawbreaker. Nomatter how
hard an employer tries to comply, the standard’s
provisions are so subjective that an OSHA in-
spector will be able to cite almost anything inan
employer's program that he dislikes. The vauge-
ness of the standard will tempt OSHA inspactors
1o try to force employers to adopt what they con-
sider a better way to run a safety program

Consider the the draft dard’s g It
would require employers to:

»"Manage” safety and healtty;

»“Control” workplace “hazards”;

sInspect the workplace “as often as neces-
sary” or “appropriate”;

«Give employees “appropriate” information
and training in workplace hazards ”at the fre-
quency required by safety and health conditions

Safety M (PSM) Standard
which aizo was touted to be a “per-
formance” standard, OSHA has tin-
kered with and freely second-
guessed employers’ chemical process
safety management programs. it has
issued to chemical manufacturers gi-
tations attempting to dictate precise
details of how operating and mainte-
nance procedures shoutd be written,
Thus, one chemical comparny re-
ceived a citation alieging that a procedure was
not “clear” within the meaning of the PSM Stan-
dard because it stated *flush each dip pipe”™;
OSHA warted it t vead “flush the long dip pipe,
the mid dip pipe, and the short dip pipe.” An-
ather employer received a citation prescribing
such minutize as methods for gaining access af—
terSp.m.
Although the Occupahonal Safety and Health
Review Commission has told OSHA several
times that attempting to dictate ad hoc 10 snem-
ployer precise specifications on how the em-
ployer must comply is inconsistent with the
printiple of a " performance” standard {e.g., Lowe

atthe workplace™; Constr. Co., 33 BNA QSHC 2182, 2188 (O5HRC
»Ensure that the program is "effective” and  1989)), OSHA ignores these admonitions. OSHA
“appropriate”; can be expected to do the same with sny safety
»Correct “signifi " prog deficiencies; prog dard
*"Coordinate communication” sc that “agpro- There's Biood on the Floor*
priate” safety information is given to of the progy dard will be

The unfortunate fact is that a safety and heaith
program standard will inevitably be this vague.
Any standard broad enough to cover ail of

especially problematic when the inspection is
precipitated by an accident. There is a saying
among OSHA officials, “There's blood on the

The standard’s
provisions ars
so'subjective
that an OSHA
cowmpliance
otficer will e
able to cite
Almest anything
he fiislikes.

Agnerican industry {as OSHA desires) and yet  floor,” i.e., if an employee has been kitled or seri- .'lyumu-nﬂlm
flexible enough to accommodate every em-  ously injured, the empioyer did thing
ployer's special circumstances {as industry de-  wrong and must pay. and mfammom for the ISHA
sires) must use such nebulous terminojogy. In Once an injury or death has occurred, OSHA Practive Group of
short, the vag of the draft standard is 2 feels great pnhtlcal and ipnal p o Wil & Empry,
problem that cannot be fixed. find g to cite, Insp i igating  send them to: Lagal Afairs.
OSHA has nevertheless d an avcid wn!] thus, di d the in 5
that, bacause the program standard will be a "perw the draft safety program standard that "an em- 1250 Superior Avenise,
dard, it will give employers flexi-  ployer can have an effective wurkplace safety  Clovsiand, OH 44114-2563.
bility incompliance, Experience has taught, how-  and health p even though ali h d: AN quitstions used i the
ever, that this fiedbility is ithusory. Once OSHA may not be ;dennfied and contralfed” because columr wit be haadhed

disagrees with the way that an employer has im-

May 1897/ Oceu;‘:uﬁuml Hazards 25
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Legal Affairs

contined from page 25

they will be tempted to treat the occur-
rence of an accident as proof that the
employer could have had a better
safety program. This is an additional
reason why the so-called “perfor-
mance” nature of the prog dard

program standard to balloon out of

sight once OSHA begins interpreting it.

This problem is worsened by the

holding of the U.S. Supreme Court in

Martin v. OSHRC (CF&I Steel Corp.), 499

US. 144 (1991), that, when a standard is
bi OSHA's i i i

will prove to be illusory.

Wil ‘Pattern’ Provision
Protect Employers?
OSHA claims that the draft standard
hasa to prevent

i ¥ wins
if it is merely “reasonable,” evenifa
judge thinks the interpretation is wrong.
Because OSHA enforcement officials al-
most never think that their interpreta-
tion of an ambiguous standard is unyea-

ment abuse. The draft standard states
that, if OSHA finds violations of the

safety program regulation, it will order '

correction by issuing a citation but will

seek penalties only if there is a “pattern”

of “serious” hazards.

This protection is, however, illusory
because the words “pattern” and “seri-
ous” are so loosely defined that en-
forcement abuse is inevitable. The draft
defines “pattem” as “a number” of seri-
ous hazards of “the same or similar
type,” the occurrence of serious haz-
ards resulting from “the same or simi-
lar deficiencies” in the program, or a
“general” failure to control a “variety”
of serious hazards as a result of “vari-
ous” deficiencies in the program. The
definition of “serious” similarly states
no ciear criterion but instead would
have a judge weigh the likelihood of
employee exposure, the severity of
hartn, and the number of employees ex-
posed. These criteria are so subjective
that whether OSHA seeks penalties
against an employer will largely de-
pend on the personality and emotional
state of the compliance officer.

Even if OSHA does not allege a “pat-
tern” and issues a citation without a
proposed penalty, the vague language
that permeates the standard will allow
OSHA to issue citations imposing oner-
ous new abatement duties under the
guise of “interpreting” the standard.
OSHA's Lockout/Tagout Standard
provides an example of OSHA’s
propensity to do this. OSHA has inter-
preted the Lockout/Tagout Standard to
require that each maintenance em-
ployee be trained on how to lock out
each type of machine he or she services
- an interpretation that would, if up-
held, cause the standard to imp

ble, much less wrong, they will
freely cite employers whenever they
think that the employer’s program could
stand some improvement. OSHA en-
forcement officials have used this power
to create a grey zone around standards
of entirely new requirements never in-
tended by the standards’ drafters and
without the benefit of notice-and-com-
ment rulemaking. They will do the same
with a safety program standard.

Managerial Authority

The draft standard would require
employers to provide employees and
their “designated representatives” with
opportunities for “participation” in the
“impl tation” of the employer’s
program and “involvement” in “con-
trolling” hazards.

This wording would literally require
that employers share authority over
their workplaces with unions and em-
ployees. This wording would super-
sede much of federal labor law, which
permits the employer to manage the
workplace as he sees fit and requires
him to bargain with employees over
safety. It will also force employers in
nonunion workplaces to come per-
ilously close to either creating what
could be charged to be company unions
or, what may be worse for some em-
ployers, creating an infrastructure of
“designated representatives” that
could later become the nucleus of a
union organizing campaign. At the
very least, the standard could sow dis-
cord in labor-management relations.

Backdoor Rulemaking?
The draft standard would require
that each empioyer conduct hazard as-
sessments and then control hazards

costs hundreds of times greater than
originally estimated. Employers can
similarly expect the costs of a safety

gulated by either OSHA standards or
the General Duty Clause. This feature
of the standard allows OSHA to engage
in backdoor rulemaking, i.e., use the
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standard to impose new requirements
on individual employers without for-
mal rulemaki
A prime example could be er-
gonomics. OSHA has not promulgated
an ergonomics standard and faces
strong industry opposition if it attempts
to do so. OSHA has long maintained,
however, that the General Duty Clause
requires employers to protect employ-
ees from ergonomic hazards, and it has
issued multimillion-dollar ergonomic
citations. It is thus likely that OSHA will
preta safety progr dard to
require employers to assess and “con-
trol” ergonomic hazards in their work-
places. The same could be true for other
conditions which are arguably “haz-
ards” not now regulated by OSHA stan-
dards, such as workplace violence. Inef-
fect, the draft standard would force
employers to, during the hazard assess-

An lind Run Around the
General Duty Clause?
The standard might also be used to
negate limitations on the General Duty
Clause. Although standards can re-
quire an employer to protect employees
of other employers, the General Duty

only his own employees.

‘The contractor provision of the safety
prog dard would eff ly
nullify this limitation. It would require
a host employer at a muiti-employ

worksite (e.g., a factory with an outside
maintenance crew) to ensure that “ap-
propriate” inf ion about hazard:
is provided to all employees of all em-
ployers and to “appropriately” allocate

P

causes a death. Because the draft pro-
gram standard would be a “standard”
continnat o poge 26

For Matormation CINCLE NO. 73 on reader sorvics aard
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otherwise discriminate against” em-

and, moreover, would require assess-
3

ployees, the draft standard would for-

ment and contro} of hazards regul

by the General Duty Clause, a violation
of the duties to assess and control haz-
ards theoretically could lead to a arimi-
nal prosecution even if the hazard itself
is not regulated by any standard. This is
partnxhrlymabbome,fmnmywall

bid an employer from merely “discour-
aging” employees from engaging in
safety-related activities. OSHA will
likely interpret that amorphous term to
forbid employer conduct that is now
lawful and to forbid policies, or even
statements by foremen, that make em-

Status of the Draft Rule
OSHA’s Acting Assistant Secretary,
Greg Watchman, has stated that pub-
lishing a proposed safety and heaith
programs standard is the agency’s top
priority for 1997, Indeed, it will even
take lence over publishing an er-
gonomics proposal and a revised
standard. OSHA plans to

ible for an employer to antici-  ployees “feel” di ged. For exam-  submit the standard to the Of-
pnﬁe every set of conditions that might ple, OSHA compliance officers have fice of Management and Budget in June
converge to create a fatal accid lained that giving employ and publish it by October 1997. [x-]
bcmu.seufd:eworkunhumrecmd
Anti-Retaliation Law able injuries, or discipli Contributing Editors Robert C. Gom-
'l'hednﬁmndardwouldeffechvdy whoausem)unu, duwunga ‘en-  bar and Arthur G. Sapper are partners
vrite and d the anti from their

provision in Section 11(c) of the OSH
Act. Section 11(c) permits suits in federal
district emms fornshtuhon and reu\

injuries.
" Second, the standard would, for the
first time, permit. OSHA to propose
pmlhes for retaliation

em-

and Melissa A. Bailey is an associate in
the OSHA Practice Group of McDer-
mott, Will & Emery headquartered in

othcrwm dm:nmimted agamst for
and

g legal
nghhundertheOSH Act. The draft
standard would change the anti-retalia-
tion provisions in three significant ways.
First, it would change the employer's
duty. WhileSechon 11{c) malruil un-
lawful for an employer to * ge or

yees. Unlike the Federa! Mine
Sl(ety and Health Act of 1977, the
OSH Act does not authorize penalties
for discrimination.

Third, the standard would place dis-
crimination controversies in the hands
of the Review Commission instead of
the federal district courts, where

Congress put it.
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Manufacturing:

»  The United States was rated number one in overall global
competitiveness by the World Economic Forum in 1994,

and again in 1995.
\

» US. facturing productivity growth averaged more

than 3 percent over the last decade, compared with less

than 1 percent growth in the rest of the U.S. economy.

» U.S. manufacturing’s direct share of the Gross Domestic
Product (GDP) has remained remarkably stable at 20
percent to 23 percent since World War I
Manufacturing’s share of rotal economic production

(GDP plus intermediate activity) is nearly one third.

» A change in manufacturing output of $1 results
in a total increase of output throughout the

economy of $2.30.

» The U.S. share of world exports in manufactured goods is

now 12.9 percent, up from 11.6 percent 10 years ago.

»  Manufacturing provides the bulk of technological
and i ion for the

4
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TESTIMONY OF EARLYN CHURCH
EXECUTIVE VICE PRESIDENT
SUPERIOR TECHNICAL CERAMICS CORPORATION
on behalf of
THE NATIONAL ASSOCIATION OF MANUFACTURERS
REGARDING
OSHA’s PROPOSED SAFETY AND HEALTH PROGRAM STANDARD
before the
COMMITTEE ON SMALL BUSINESS

U.S. HOUSE OF REPRESENTATIVES

June 26, 1997

Mr. Chairman and fellow committee members, I appreciate and welcome the opportunity
to testify before you on OSHA'’s proposed Safety and Health Program Standard. My
name is Earlyn Church and I am the Executive Vice President of Superior Technical
Ceramics Corporation (STC), of St. Albans, Vermont. STC manufactures industrial
components for the welding, aerospace, electrical and other industries. We are labor-
intensive. We employ 100 highiy skilled workers in the factory where we produce fired
and unfired ceramics, using advanced machine-shop technology. Iam also on the Board

of Directors of the National Association of Manufacturers. Further, I am President of
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Excalibur Laboratories Corporation, a metrology lab, located in Burlington, Vermont,

which employs 12 pebple.

I am testifying today on behalf of the NAM’s more than 14,000 members, 10,000 of
which are classified as small manufacturers. Through them we represent 18 million
people who make things in America. We appreciate the attention the Small Business

Committee members and staff are paying to OSHA’s initiatives and proposed standards.

Vermont, my home state, acts in place of OSHA under the Vermont Occupational Safety
and Health Act. Under this act, employers in Vermont are required to have safety
committees and already must comply with some of the provisions of federal OSHA’s
Safety and Health Program Standard. A total of 25 states have state-run safety and health

programs.

Our safety program consists of written manuals for all departments, an employee
handbook with safety rules, a training program for all new hires with use of videos,
continuous education for all employees (as recommended by our workers compensation
carrier), covering lifting, lockout/tagout, first aid, CPR, and forklift operations and fire
drills. A safety committee that rotates annually and consists of five factory employees, an
engineer and our human resources officer meets monthly to review previous reports and
walk through the entire facility to make suggested improvements. The committee reports
to management, who then makes corrections. While we support employee participation,

we would be uncomfortable with establishment of committees made up of employees and
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their union or legal representatives, who are then given the authority to actually evaluate

and implement the employers’ safety and health program.

We oppose OSHA’s Safety and Health Program Standard not because employers who
ignore worke( safety would be punished under the proposed standard, but rather because
empioyers such as STC who have taken every reasonable step to assure compliance with
the standard could also be severely punished. Good companies with excellent safety and
health programs could face punishment in terms of increased costs, criminal prosecution,
arbitrary enforcement by OSHA (because of the vague language of the proposed
standard), breaches of employee confidentiality and mandated safety committees that, by
their structure, violate employer-employee relations as prescribed under the National

Labor Relations Act.

Superior Technical Ceramics Corporation is fortunate among small businesses in that we
have been able to afford to hire someone to oversee our human resources. This same
person, however, in addition to maintaining all records required for OSHA, EEOC, ADA
and FMLA, administers all documentation and training for our workers’ comp program
and all documentation and training for our hazardous-waste program and community
right-to-know. This person also attended seventeen outside courses in the last year to
keep abreast of changes in regulations. We felt the need to hire such a full-time person
approximately 10 years ago. Until that time, all these duties fell to me. To comply with
the proposed Safety and Health Program Standard, we would either have to hire another

person to handle additional recordkeeping or shift duties to another individual, who
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would not, then, be spending as much time on production. I stress the size of STC and
our one person with many hats to show that a 100 employee company is extremely
stressed to meet existing regulations. Excalibur Laboratories Corporation cannot afford
any of the previously stated luxuries but it is not exempt from the standards. You, as a
member of the House Small Business Committee, must be as confused as I, as to what
“small business exemptions” are. While some bills and laws talk in 10’s, (e.g. 100r
fewer employees) or 50s, rarely do I hear small business exemptions apply to companies
with 500 or fewer emp]oyeés, which is the Small Business Administration definition <‘>f a

small business.

Our one human resources person is fortunate enough to have a computer system with
adequate software to monitor these issues and report the required data. Such packages
cost in excess of $1,000 per year and this system is reaching its capacity. I now see a
boom in the software industry, fueled by the anticipated need for even more complex
recordkeeping and reporting requirements in OSHA’s proposed Safety and Health
Program Standard. Upgrading our hardware or purchasing a new software program to
comply with these new requirements would: be not only enormously expensive, but would
not increase the safety and health of our employees. Further, to meet enhanced reporting
and written health and safety programs, STC will need to invest more money with
consultants as we do not have the time or expertise available. We would rather spend that

money on training or making modifications to our Vermont facility.
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Superior Technical Ceramics is wary, given OSHA’s past record, of the vague language
of the proposed standard. It must apply to all industries. But in that it is vague, it allows
OSHA broad latitude in enforcement under the General Duty Clause. The General Duty
Clause allows OSHA to cite employers for hazards not covered by specific standards.
The General Duty Clause was most recently used to cite the employer in Pepperidge
Farm, decided by the OSH Review Commission in April 1997. OSHA’s proposed Safety
and Health Program Standard would require employers to “...provide for the systematic
control of hazards....” Now we are being asked to anticipate feelings of discomfort in the
workplace. Already, STC is employing workers’ comp managed care to help us
discriminate between and administer cases of back strain, carpal-tunnel syndrome and the
whole range of repetitive-motion injuries. Without speaking at length on the “E-word”,
ergonomics, we are‘having a very hard time distinguishing between the pain from the
weekend or a second job and pain related to factors in our workplace. If the injuries are
cumulative, where did the accumulation begin? Is work the sole factor, or play, or the

second job, that may not be covered by workers’ comp.

While we never get up in the morning and set out to kill or maim our workforce, as
suggested repeatedly by OSHA at the stakeholders meetings, we are often faced with
situations where a worker violates company policy and is injured. Sometimes, there are
hazards impossible to identify or foresee. We conduct a monthly walk-through with our
safety committee. We are always mindful that a potential hazard seen on a walk-through
may not be there the next day, and that another may be present. (In a job shop, the

workplace is different every day). OSHA'’s proposed standard that we are discussing
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today seems more a deliberate attempt to prove hazards of going to work, hazards that
labor can use to justify slowing down the pace of work and adding more jobs. The
number one cause of work-related deaths in the 1992 DOL statistics is vehicular
accidents, accidents that do not take place at a work site under supervision of employers.
The number two cause is violence in the workplace. Are these truly work-related? Are

they work risks or life risks?

As to confidentiality, employees rights would be violated by the publication of names,
addresses and medical information on the workers’ comp reports. Such information is
not now available to other employees or outside sources other than required by law.
Under this proposed standard, other employees and their union or legal representatives
have access to all employees’ records, personal, medical and otherwise. And, I might
note, the information used in the first report forms varies from sltate to state. If the

Internet is used in reporting, this information is vulnerable to even more abuse.

Bureau of Labor Statistics stats show that the workplace today is safer than at any other
time since the information has been tracked. STC’s workers’ comp experience
modification has decreased 15 percent over the past four years due to company initiatives
separate from any OSHA requirements. We are being fnore proactive in increasing health
and safety in our workplace because it is a good business practice. Why hamper and
discourage these initiatives and those of other good companies with onerous paperwork
requirements; increased cost to the employer for staffing, computer needs and consulting;
mandated safety committees that violate labor law; and enforcement by OSHA that is

arbitrary.

We appreciate the opportunity to address the NAM’s concerns before this Committee. 1

will be pleased to answer any questions you may have.
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Testimony of Katherine Gekker
The Huffiman Press
On behalf of the Printing Industries of America
June 26, 1997
Before the House Small Business Committee
On OSHA'’s Proposed Safety and Health Program Standard

Good Morning. I want to thank you, Chairman Talent, and members of the committee for giving me
the opportunity to speak to you about the Occupational Safety and Health Administration’s proposed Safety
and Health Program Standard.

My name is Katherine Gekker, and I am the owner of The Huffinan Press, located in Alexandria,
Virginia. I am also representing the Printing Industries of America.

T have been in business since 1974. We specialize in high quality printing for graphic artists,
corporations, and museums. Currently, I have nine full time employees and one to two part-time employees,
depending on the work load. Our gross sales are roughly $1.2 million annually. Due to increased technology
and regulation, a weakened economy, and competition, I earn approximately as much as I did eight years
ago.

Safety within The Huffman Press is a priority for me because I am trying to build the healthiest
company I possibly can. IfIdo not provide a healthy work environment, my employees, our customers, our
suppliers, and I suffer.

We participate in industry safety programs, and buy the many workbooks and guides that are made
available to us about plant safety and training. It is a constant struggle to keep up, and while we do our best,
I will readily admit that I am not able to read everything I should, or even all the safety and training materials
we buy.

My business is typical of many in the printing industry. In fact, the average printer has eleven
employees. Because of our small size, changing government regulations place a significant burden on my
company, as well as on most other small companies. We do not have the resources to hire an expert on
safety, nor do we have the time most days to fully keep up with new rules, training requirements, or other
regulations. Most days we barely keep up with the demands of our customers, our suppliers, and tax and
payroll laws.

My plant manager and I are constantly scrambling to make sure we are conscientious with respect to
safety and health. A number of years ago when my business was doing better, we used an insurance carrier
that actually sent out an inspector on an annual basis to conduct an audit of our safety and health programs.
She would issue a report outlining what she believed would be violations and she even trained our employees
in safe work practices. I cannot tell you how much I appreciated this information and service. Having come
close to losing my finger in one of our machines, I personally value knowing that I am doing everything I can
to provide a safe work place. Unfortunately, we have had to switch to a less expensive insurance carrier who
does not offer that service.
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We have also benefited from a City of Alexandria pmgmm in which the Fire Department inspects us
annually for fire and chemical safety. I wel their i I know that they will tell me what
I need to do to create a healthier work place, and that they will then give me the time to correct what needs to
be corrected without penalizing me.

I have also invited the Virginia Department of Safety to inspect our premises and advise us on audio
levels and chemical levels in order to leam if we were within safe parameters. This too was done without
fear of penalty.

While my business has never been cited by OSHA, I don’t relish the thought of a surprise inspection.
I have heard that the inspectors never leave without expensive citations, regardless of a business’ good intent.
I and other business owners would jump at the chance to get information about how to make our plants safer.
It would be particularly valuable if we could do this without being punished for wanting to learn.

I believe that all employers should play an active role in promoting safe practices in the workplace.
However, OSHA’s proposed Safety and Health Program Standard does not appear to do anything that would
help me make my plant safer. The proposed standard is very vague and leaves a lot up to the individual
inspector and the business owner. If it were enacted, I may think I’'m doing everything I can to develop the
best safety program for my plant by asking my employees for meaningful participation and conducting
periodic self-inspections, but an OSHA inspector may see it altogether differently. Effectively, it is a closed
loop system in which no real communication takes place.

The proposal also fails to solve the problem of lack of safety education and consultation for
employers. We need more specific information about safety. Without providing extensive training,
consultative services, and direct guidelines, this proposal will do little to prevent accidents. It offers a one-
size-fits-all safety program that simply does not provide what employers desire most, industry specific
assistance.

Mistakes and accidents occur everywhere. Historically, the majority of accidents that have occurred
in my plant were caused by carelessness and would not have been prevented by the kind of safety and health
program OSHA is proposing.

In closing, I would like to stress that I, and most business owners I know, see a strong need for
OSHA. Most of us want to and will do the right thing. We simply need help. I am leery of a new standard
that requires more paperwork from employers. This proposal reminds me of what it is like to deal with the
Internal Revenue Service. Tax laws can be interpreted many different ways, are confusing, take a lot of time
and are expensive. Interpretations differ with whomever you speak with. I'm afraid that the same will be
true of OSHA’s proposal.

I believe that OSHA can have a real impact on safety by permitting people like me to seek expertise
without fear. It would help if OSHA undertook a voluntary compliance program that used warnings in lieu
of citations. This type of approach would do a lot more for preventing accidents than the proposed Safety
and Health Program standard.

I will be happy to answer any questions.



77

STATEMENT OF
BRIAN LANDON
OWNER OF
LANDON’S CAR WASH & LAUNDRY
LANDON’S PAINT TOUCH-UP
CANTON, PENNSYLVANIA

Subject: Safety and Health Program for General Industry
Before: House Small Business Committee
Date: June 26, 1997



78

Introduction

My name is Brian Landon. Iam the owner and operator of Landon’s Car Wash & Laundry
and Landon’s Paint Touch-up, located in Canton, Pennsylvania. Today I am speaking not only for
myself, but also on behalf of the National Federation of Independent Business (NFIB) of which I
have been a member fq over 20 years. It is my pleasure to offer comments on the draft rule of
OSHA'’s Safety and Heaith Program Standard for General Industry. This draft rule will add to my
federal reporting requirements as a small business owner ﬁmout increasing my workplace safety

in any significant manner.

Iﬁavé been a small business owner for 22 years. I cutrently have two employees; one is my
brother-in-law and the other, a close frie#d. With two employees and gross sales of approximately
$215,000 I am fairly typical of the NFIB membership. (While there is no standard definition of an
average small business, the typical NFIB member employs five workers and reports gross sales of

around $350,000 per year.)

I, like otﬁcr NFIB members, have a strong commitment to employee safety and health. In
my small business, as with many other small businesses, this commitment to safety is rooted in the
unique relationship that 1 have with my employees. This is a relationship that comes about by
working side by side with my employees in my car wash, laundromat, and paint touch-up businesses,
in an atmosphere where there are no strict job descriptions and daily tasks are often shared and traded
between myself and my employees. Iam typical of many small businesses whose employees are

family or friends. These personal relationships drive my concern for safety.
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General Statement Regarding Undue Burden

Ibelieve that this draft rule places an undue burden upon me, as a small business owner, and

thus runs contrary to executive branch directives and legislative prescription.

In a recent Executive Order, President Clinton directed all agencies of the federal government
to “draft...regulations to be simple and easy to understand, with the goal of minimizing the potential
for uncertainty and litigation arising from uncertainty.” The President expanded upon this in the
March 1995 Directive on Regulatory Re-invention Initiative. In that directive, agencies were
admonished for drafting rules with “such detailed lists of do’s and don’ts that the objectives they
seek to achieve are undermined.” Agencies were strongly encouraged to regulate “in a focused,
tailored and sensible way.” The President concluded by explicitly ordering all agencies to “avoid

regulations that are...duplicative of other regulations.”

President Clinton’s orders lend executive support to the legislation from which OSHA
receives its authority to collect such data. Specifically, Section 8(d) of the OSHA Act mandates that
“Any information...shall be obtained with a minimum burden upon employers...Unnecessary
duplication of efforts in obtaining information shall be reduced to the maximum extent feasible.”
Obviously, the intent of the enacting legislation is the imposition of minimal administrative costs

and burdens upon employers.
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Summary of Provisions and Corresponding Comments

Scope and Application

The draft rule states that OSHA is considering a number of alternatives ranging from
covering all employers to exempting some small employers. I strongly recommend that OSHA
exempt at a minimum all employers with 50 or fewer employees, such as myself. Although the
record-keeping, monitoring and application of check-off lists are not mandated by the standard, for
liability protection purposes, I would need to undertake each of them. These additional burdens
and associated costs would fall disproportionately on my small business and other small businesses
like mine. To further this point I site the following data: (from “The Changing Burden of
Regulation, Paperwork and Tax Compliance on Small Business: A Report to Congress”, U.S. Small

Business Administration, October 1995)

. The regulatory cost per employees to small finns is approximately 50 percent more than the

cost to large firms.

. Regulatory costs per employee are the highest for the smallest firms. The smaller the small

business, the higher the costs.

Although the draft, as it is now written, provides various phase-ins for small businesses
eventually I and other small businesses would have to comply with all parts of OSHA’s gencral

industry standard. W_ith only two employees, my small business would feel these disproportionate
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costs. These costs would stifle the ability of my small business to grow and diminish my ability to

create new jobs in the future.

Small Employers Extended Compliance Time

The proposal recommends that employers with fewer than 10 employees in the work site
would be given later deadlines than larger employers for meeting the requirements of the standard.
While I appreciate the extra consideration given to small employers, giving my small business a

longer compliance time does not solve the problem, it only delays the inevitable.

Basic Obligation

The standard requires me to implement a general health and safety program for each work
site. This requirement would create a significant burden for me because my car wash, laundromat
and paint touch-up companies are located in four different buildings. The program would have to
include elements regarding: management leadership and employee participation, hazard prevention
and control, information and training, and a system evaluation. I, like most small businesses, do not
employ an individual to carry out these assignments. Therefore, the full responsibility for carrying

out these standards would fall on me, the small business owner.

My approach to safety is to supply my employees with safety information and equipment or
support specific to their jobs. I work alongside of my employees at each of the work sites so it is

both to the advantage of my employees and myself to provide a safe workplace. We have never had
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an injury, accident, or health hazard occur at my car wash, laundromat or paint touch-up companies.
This standard would have a scriou§ detrimental effect on my productivity, on which the success of

my small business and my employees’ jobs depend, without adding to the safety of my workplace.

Employee Participation

The draft proposal states that the participation of my employees will be a necessary element
of any new general OSHA standard. This participation should include employee activity in assessing
and controlling hazards, developing safe and healthful work practices, training and evaluating the
safety and health program. 1have four different buildings where my small businesses are located.
Often times my employees must travel from one site to the next to complete their duties. With only
two employees and four work sites, my employees will be so busy completing their assignments
under the general industry standard that they won’t have any time to do their jobs in my car wash,
laundromat and paint touch-up companies. Again, this employee participation would have a
negative impact on the productivity of my employees without necessarily adding to safety in the

workplace in any form.
Information and Training

OSHA recommends that employers should be required to provide information and training
to each employee who is exposed to an occupational hazard. Iam concerned that the definition of
occupational hazard will follow the Hazardous Communication Standard Material Safety Data sheets
which categorize even the most harmless chemical at a work site as a hazardous chemical. The

costs and responsibilities would of course fall on me as the small business owner.

In general, I and the members of NFIB believe that OSHA’s new safety and health program
for general industry is ill advised for small business because it does not take into account the unique
nature of the smallest employers such as myself, and the disproportionate costs that would be placed

on them.
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Mr. Chairman and members of the Committee: My name is Gary Rainwater, and I .
am a full-time practicing dentist in Dallas, Texas. I am also President of the American
Dental Association (ADA), which represents 140,000 licensed U.S. dentists. On their
behalf, I thank you for the opportunity to talk about OSHA’s proposed Safety and Health
Program Standard, which we understand will cover all workplaces, no matter how small.
I also want to thank you, Mr. Chairman, for your particular interest in the impact of
OSHA regulations on dentistry.

The vast majority of dental practices are very small enterprises; with three to four
employees. My own is a bit smaller than average; I employ one dental hygienist, one
dental assistant, and one secretary/bookkeeper. They have been with me for many years.

1 first learned about the Safety and Health Program proposal last fall, when I came
to Washington to meet with Mr. Dear and Mr. Watchman and others at OSHA. We
dentists were there primarily to say “thanks.” OSHA had approved the streamlined
phone/fax complaint procedure for dentistry, with the result that the time that it takes to
investigate and respond to comptaints of safety and health violations in dental offices is
. way down, and disruptive on-site inspections by OSHA compliance officers are down too.
In other ways, too, the agency’s top staff_has been accessible and receptive, and we

Given the opportunity.to express an early opinion on the Safety and Health
Program Standard, I stated that dentists aiready do everything that this new proposal
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would require; therefore, it would be unnecessary and duplicative as far as dentistry is
concerned.

Imeant that everything that would be required by the new standard is already
required by the other OSHA standards or is being done because it is essential to the
practice of modern dentistry. Dentists and their employees work side-by-side; they are
exposed to the same hazards, and communication among the members of the dental team
about many issues, including workplace safety, is a routine part of any dentist’s practice.
The average dental office is probably no more than 1000 square feet. This is not the kind
of workplace where hazards go unnoticed, and when they are noticed, the small size of the
staff and close working proximity means that they are inevitably brought to the dentist’s
attention, usually in a very short time.

Let me elaborate: A

The two main OSHA standards that apply to dentistry are the Bloodborne
Pathogens Standard and the Hazard Communication Standard. The Bloodborne
rmswmn.wnwmmmmmumm
other potentially infectious materials. The Hazard Communication Standard does the
same for employee exposure to hazardous chemicals. Then, there are the host of general
safety standards covering such subjects as personal protective equipment, medical services
and first aid, electrical and compressed gases. We have every reason to believe based on
ADA surveys that the overwheiming majority of dentists comply. Apparently, OSHA
does oo, or it would not have suthorized the phone/fax investigation procedure for dental
offices.
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Let me illustrate how dentists, by complying with just the two main standards—
Bloodborne Pathogens and Hazard Communication—already address the five “core
elements” in OSHA's proposal.

Management leadership and employee participation. Dentists routinely hold
regular meetings with their dental office staff to discuss emerging technology, patient care
and treatment, practice management and workplace safety and health issues. Additional
training required by the Bloodborne Pathogens and Hazard Communications standards has
been incorporated into this practice.

Hazard Assessment and Hazard Prevention and Control. The comprehensive and
detailed “Exposure Control Plan” that dentists are required to develop and follow under
the Bloodborne Pathogens Standard is an excellent example of two of the “core elements”
mentioned in OSHA’s Safety and Health Program proposal. The exposure control plan
includes hazard assessment as well as engineering and work practice controls and
requirements for personal protective equipment that are used by the entire dental team .

Training. The employee training OSHA already requires is comprehensive and
thorough. Under Bloodborne Pathogens, dentists are required to train employees before
they begin worlk, to document that training, to update the training at least annually and to
document that as well. Training under the Hazard Communication Standard covers every
hazardous chemical used in the dental office. Employees learn.proper storage, handling
and use; they leam how to read material safety data sheets (MSDS) and what to doin
case of accidental exposures.

Evaluation. Because of the close proximity in which they work, dentists and their
office staffs continuously communicate about health and safety issues, including the
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effectiveness of office safety and health programs. Existing training programs offer a
formal opportunity to evaluate their effectiveness at least annually. The success of the
programs that are already in place in dental offices is demonstrated by the fact that dentists
report a very low incidence of serious illnesses or injuries in the workplace.

This doesn’t mean that dentistry is resting on its safety record. The American
Dental Association is in the forefront of identifying workplace hazards and making
recommendations to the profession on how to address them.

For example, in 1993 the Association developed an OSHA Compliance Checklist
Jor the Dental Office. The checklist pulls out from the voluminous Code of Federal
Regulations the OSHA standards that are most likely to apply to the average dental office
and lists in plain English the things dentists need to do to comply. The checklist was
reviewed by OSHA. The agency agreed that use of the checklist would help dentists meet
their OSHA obligations. As you can see, dentistry has already engaged in a systematic
effort to “find and fix” workplace hazards, by developing a checklist of the kind called for
in the proposed standard. |

All of what I have said so far poses an obvious question: If the dental profession is
already doing what the standard would require, then why does the dental profession want
to be exempted from the standard?

The short answer is, redundancy aside, the standard could create more problems
than it solves.

Still unresolved to our satisfaction is whether employers would be able to form the
kind of employee committees that might be needed to provide meaningful participation, as
required by the proposed OSHA stmdard, without running afoul of labor laws that
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prohibit employer-dominated unions. An amendment to those laws might be required to
address this dilemma. An even more fundamental question is how the many dentists who
have only a few employees would be able to form an employee committee. In some dental
offices, the result would be a committee of one!

The proposed standard raises various fairness issues. It seems that an employer
could be penalized twice by OSHA for essentially the same offense: once for violating a
standard that addresses a specific hazard (e.g., bloodborne) and once for not
systematically addressing that hazard under the proposed safety and health standard.
Looked at another way, even though an employer was completely in compliance with
other OSHA standards and the general duty clause, the mere fact that he or she did not
have a systematic safety and health program in place fo address the hazards covered by
these standards could expose the employer to liability. 1 cannot see that the proposed
standards adds anything substantive to the protections which employees already have
under other. OSHA standards and the general duty clause, but it certainly could add to the
opportunities for employers to become entangled with OSHA'’s enforcement apparatus,
something that will always hit very small employers like dentists particularly hard.

On balance, then, the ADA believes that the proposed Safety and Health Program
Standard simply is not needed in dental offices.

‘Thank you Mr. Chairman for the opportunity to testify. I will now be happy to

take questions.
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Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to testify on OSHA’s plans to develop a Safety and Health
Program Standard. This rulemaking is extremely important for America’s workers, and OSHA is
pleased to respond to the Small Business Committee’s interest in it. It is important to emphasize
that OSHA does not have a proposed rule yet and that it is in the process of seeking public
comment as it develops a proposed rule.

Each year, thousands of workers die in accidents or from occupational diseases while
working to providg for themselves and their loved ones. Despite the progress that has been made
since OSHA’s inception in 1970, six thousand Amencans die each year from workplace injuries.
Tens of thousands more die from illnesses caused by workplace exposures, and millions more
suffer rion-fatal workplace injuries. Injuries cost U.S. businesses over $110 billion annually.

The good news is that many of these tragedies are preventable. Experience shows that a
systematic approach to workplace safety and health can substantially reduce work-related injuries
and illnesses. Workplace safety and health programs provide such an approach.

Safety and health programs have helped many employers achieve lower injury and illness
rates. Under OSHA'’s Voluntary Protection Programs, for example, employers that have set up
comprehensive safety and health programs have experienced injury rates substantially below the

average for their industry. In addition, every dollar employers spend on safety and health
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programs is estimated to save them between $4 and $6 in workers’ compensation expenses,
reduced employee turnover, and other related costs. A variety of studies, including analyses by
the General Accounting Office, have recounted the benefits of safety and heaith programs--they
are good for workers and good for business.

While many options exist for protecting workers from life-threatening or other workplace
hazards, OSHA can’t do the job alone. By implementing their own safety and health programs,
employers and their workers can help OSHA improve workplace safety without a significant
infusion of new resources. The programs can also help employers and workers together identify
and eliminate hazards on which OSHA may not have standards. For example, in OSHA’s Maine
200 program, employers who established safety and health programs have identified and abated a
total of 134,434 hazards in nearly 4 and one half years. In contrast, experience during the four
preceding years suggests that OSHA would have identified fewer than 20,000 hazards or
violations using traditional enforcement methods.

Despite the clear benefits of adopting safety and health programs, many employers have
not utilized them. OSHA attempted to encourage employers to act nearly a decade ago. In 1989,
OSHA issued voluntary Safety and Health Management Guidelines. The guidelines described
program elements successfully used by employers, and were widely distributed. Safety and _
health professionals, corporations and labor unions endorse& the guidelines. Then-Secretary of
Labor Lynn Martin wrote to 600 chief executive officers of major companies urging them to
implement their own programs. Since that time, some OSHA standards, including Process
Safety Management and Permit-Required Confined Spaces, have required that employers

establish hazard-specific safety and health programs.



91

Today, about half the States have some form of safety and health program requirement. A
federal safety and health program standard is needed to advance nationwide worker protection.

EROGRAMS THAT WORK

Safety and health programs have long been acoepted in the safety and health community
as a mainstay of worker protection. The states and employers that rely on them have seen
dramatic results. As for States, after the State of Oregon instituted a safety and health program
requirement and other mfm, employers there experienced significant reductions in
occupational injury and illness rates and double-digit declines in their workers; compensation
rates. According to some estimates, if we were to-duplicate Oregon’s success nationwide, we
would prevent 754,000 lost workday injuries. Colorado’s experience is equally striking. Several
years ago, the State began providing premium dividends to employers who established worker
»pmtection programs. In 1993, Colorado reported that the 517 firms participating in the program
had reduced accidents by 23 percent and accident costs by 62 percent, generating an estimated
$23 million in savings for firms in the first year of the program.

One notable success story in private industry involves Boise Cascade’s paper mill in
Rumford, Maine. The paper mill established a safety and health program after a 1989 inspection
in which OSHA found 3,000 violations. After the program was implemented, the company’s
workers’ compensation costs plummeted--from $1.3 million in 1988 to $37,000 in 1993. In
another example, the Business Roundtable reported that, after implementing a safety and health
program, Air Products and Chemicals, Inc. redlwedvmrkplace injuries by more than half in a

five-year period, saving $1.7 million in workers’ compensation.
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Accountability improves safety. When employers and employees work together to
systematically eradicate hazards, money and lives are saved. During 1991 and 1992, the
Argonaut Insurance Company cvaluated the effectiveness of its management accountability
program. The program emphasized accountability and routine safety activities like new
employee orientation, toolbox meetings and enforcement of PPE rules. High level managers
were held act.zom'mble for incident rates and costs of accidegts among their employees. The
shﬂyfoundthatlosmdeausedby%pucﬁammgtheﬁmsusingﬂﬁsmhniqu,whilea
control group saw losses increase by 96 percent. ‘

In contrast, the tragedy that killed 25 workers at Imperial Foods in Hamlet, North
Carolina, occurred at a company without a safety and health program. Imperial Foods had no
ongoing, systematic approach to protect the safety of their employees from fire hazards or other
safety problems. Those workers might still be alive today if their employer had actively
implemented a safety and health program. In fact, the State of North Carolina responded to the
Imperial Foods tragedy by requiring that certain employers with 11 or more employees operate
safety and health programs.

As noted above, Voluntary Protection Program members have also seen the benefits that
safety and health programs provide. Since 1982, OSHA has been approving workplaces with
w(ﬂnpluyafaymwthmagemaummsfqrparﬁcipaﬁonmimVolqumﬁcﬁw
Programs. Participating employers have lost-workday-injury rates ranging 35-90 percent below
the national average.

MoawﬁdMngﬁmmimwovedemployeemﬂeandeityuaby-
product of their programs. For example, & site operated by Kerr McGee exceeded its production
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goal by 35 percent. VPP participants have also realized impressive savings from their programs.
The VPP sites operated by Mobil Chemical realized a 70% reduction in workers compensation
costs over 4 years, saving $1.6 million. A Mobil refinery in Joliet, Illinois cut workers
compensation costs by 89 percent over 6 years after establishing a program, and another Mobil
workplace saw a 25 percent decrease in absenteeism. The Georgia Power Company saved $4.1
million in workers compensation costs in one year. Clearly, safety and health programs have
made a difference in many workplaces, and can be equally valuable resources for many more.

QOSHA’S WORKING DRAFT

Our many years of experience with safety and health programs demonstrate that the best
programs involve top management leadership, worker pasticipation, clear lines of responsibility,
proactive hazard identification, prevention and control, and training. OSHA does not yet have a
safety and health program proposal, but has been fashioning a working draft that includes these
clements: (1) Employers should take an active role in protecting their workforce from serious
hazards; (2) there should be regular communication between employers and employees,
encouraging workers to identify hazards and suggest solutions; (3) employers should use self-
inspections and accident investigations to find and fix workplace hazards; (4) employers should
inform and train workers about the hazards in their work environment; and (5) employers should
regularly evaluate the effectiveness of their programs.

The “New OSHA” philosophy is guiding our thinking as we develop a safety and heaith
worksites. Responsible employers will be treated differeatly from those who fail to safeguard
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documentation. OSHA’s goal is to maximize the benefits resulting from such programs while
making implementation as casy as possible.

The General Accounting Office in 1992 “concur(red] with OSHA’s assessment of the
value of comprehensive safety and health programs.” GAO also said consideration should be
given to requiring high risk employers to have safety and health programs even if some
uncertainty exists about the likely burden, “because the potential number of lives saved or
injuries and illnesses averted is high.” OSHA is using input from GAO, workers, employers and
other stakeholders to fashion a reasonable, balanced approach.

STAKEHOLDER DIALOGUE

OSHA has sought to involve stakeholders at each stage in this potential rulemaking
effort. The Agency has spoken with many individual stakeholders on an informal basis. In
addition, OSHA has held a series of facilitated meetings with representatives of business
(including the U.S. Chamber of Commerce and the National Federation of Independent
Business), labor, state governments, and public health and safety organizations. The Agency
held one such meeting during two days in October of 1995. A further set‘ofmeeﬁngs was held in
June of 1996 to discuss revisions to a concept paper. After receiving this extensive input, OSHA
shared an initial working draft of a proposed standard with stakeholders in November of last
year.

Together with our stakeholders, OSHA is discussing a wide range of issues, including the

scope of a proposed standard; the treatment of responsible versus less responsible employers;
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criteria for citations and penalties; and training requirements. OSHA is making every effort to
hear the concerns and understand the priorities of interested parties. Our stakeholders have much
to contribute, both in terms of their knowledge of their industries and their history with

implementing safety and health programs.

SMALL EMPLOYER CONCERNS

Small and large businesses, alike, need safety and health programs. Even the smallest
businesses have significant numbers of workplace fatalities and injuries. Indeed, establishments
employing fewer than 10 workers account for 17 percent of employment but over 33 percent of
workplace fatalities. Over one million work-related injuries and illnesses each year occur in
establishments with fewer than 20 employees. For these reasons, many states, such as Oregon,
Washington, and California, require safety and health programs in even the smallest firms.

While seeing the need for safety and health programs, OSHA is especially concerned with
providing regulatory ﬂexibilify for small businesses. In addition to involving small businesses in
general stakeholder meetings, OSHA in the fall of 1995 met with small business owners in
Cleveland to discuss the safety and health program concept. In response to suggestions raised by
small businesses, the working draft the Agency distributed in November:(1) increased the
flexibility and performance-based nature of the standard; (2) was written in plain language; (3)
included longer phase-in-periods for small employers; (4) dropped the previous requirement for a
written program; and (5) exempted small employers from hazard documentation requirements.

In cooperation with SBA’s Office of Advocacy, we plan to hold a series of regional

meetings with small business owners next month in four cities: Atlanta, Georgia; Philadelphia,
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Pennsylvania; Portland, Oregon; and Columbus, Ohio. These discussions will involve the scope
of the standard, exemptions for the smallest employers, and any other suggestions or concerns
small businesses have about the working draft. Following these mwﬁngs, OSHA will work with
SBA’s Office of Advocacy, OMB, and small busin&s representatives in the SBREFA Regulatory

Review Panel Process.

STATUS OF RULEMAKING
OSHA expects to receive valuable input from small businesses during the ubcoming
series of regional meetings. The Agency also plans to meet with employees, including those who
work for small businesses. Following this stakeholder input, OSHA will make appropriate
revisions to the draft proposal and begin the process for SBREFA Panel review with SBA’s

Office of Advocacy and the Office of Management and Budget.

CONCLUSION

Safety and health programs aiready maks a significant difference in the lives of many of
our nation’s workers and in the financial bottom line of many businesses. OSHA is working hard
wiﬂ:themﬂemployuwmmunitylndomoﬂwrmkébolmmdnﬂasmsiﬁqeﬁecﬁw
standard. The Agency’s efforts to work with stakeholders in develop a safety and health program
standard are an important example of the kind of cooperative dialogue envisioned by the
Regulatory Flexibility Act and SBREFA. OSHA hopes this dialogue will lead to safer, more
heaithy workplaces for millions of America’s workers.
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The American Health Care Association (AHCA), formed in 1949, is a federation of 50 affiliated associations
that represent more than 11,000 non-profit and for-profit assisted living, ing facility, and subacute care
providers nationwide. AHCA bers care for more than one million disabled and frail elderly Americans.
AHCA strongly opposes any efforts by the Occupational Safety and Health Administration (OSHA) to
enforce guidelines under the “General Duty Clause.” In addmon, we continue to oppose OSHA’s special
emphasis program targeting nursing facilities.

In 1995, OSHA identified the nursing home industry as a target of the agency’s heightened scrutiny of
organizations and businesses with a high incidence of workplace injuries and illnesses. Former Secretary of
Labor, Robert Reich, using a phrase often intoned by labor unions, called nursing facilities “the most
dangerous workplaces in America.” This phrase was used even though based on 1994 Bureau of Labor and
Statistics (BL.S) data nursing facilities are ranked sixth in the number of injuries & illnesses. When severity
of the injury or illness is taken into ideration through the ber of lost workdays, there are 26
industries with higher injury and illness rates than the nursing facility industry. Nevertheless, OSHA
targeted nursing facilities for a new program. The special emphasis program is currently being pilot tested in
seven states (Florida, Illinois, Massachusetts, Missouri, New York, Ohio, and Pennsylvania) covered by
federal OSHA. Similar programs for nursing homes have also begun in California where facilities fall under
a state Occupational Safety and Health Plan approved by federal OSHA.

OSHA'’s intent to nationalize this initiative appears clear as it has designated a “nursing home coordinator” in
each of its regional offices throughout the country. As a result, AHCA has contacted federal and state OSHA
officials, and is seeking a delay in any further implementation and enforcement of this initiative. The delay
should continue until the program can be revised to address what we believe are serious flaws in the
agency’s pilot program.

The Occupational Safety and Health Act of 1970 authorizes OSHA to conduct workplace insp

term care facilities. During facility inspections, OSHA can not only determine a provider’s level of
compliance with standards issued by the agency but may also enforce OSH Act Section 5(a)(1), better known
as the “General Duty Clause.” Section 5(a)(1) specifically requires that every employee be provided a safe
and healthful workplace that is free from “recognized hazards.”

at long

Until now, OSHA has selected nursing facilitics for inspection based on employee complaints or on an area
office’s schedule for a progr d inspection based on the degree of hazard it attributes to the industry.
With the advent of this new program, a facility’s selection for inspection may more likely be based on the
facility’s number of worker injuries and illnesses recorded on 1ts OSHA 200 log. Alternatively, the aggncy
also may inspect a facility following an OSHA ducted training seminar and free facility
consultation provided by regional and local OSHA offices. Thls "consultatlon is to measure the facility’s
compliance and the success of the special emphasis initiative itself.

AHCA believes that employers have a responsibility to provide a safe and heaithful workplace for their
employees. However, we disagree with the level of involvement organized labor has had in OSHA’s nursing
home initiative. We believe that labor unions are involved solely for purposes of unionizing an industry
workforce that has not shown interest in the past. Nursing facilities have an established record of
implementing programs to improve safety. These programs have brought a steady decline in the number of
workplace injuries since 1992. Consequently, AHCA opposes OSHA’s initiative. It will impose additional
layers of costly, unfunded regulations at a time when our industry has been lowering injury and illness rates.

Emphasis Program Description

The OSHA nursing home initiative began with a three-day training course for agency ﬁeld personnéel in
August 1996. Following this, the agency then conducted a series of free vol 'y inars for
nursmg facility personnel in the seven pnlot states from September through November 1996 During these
g sessi OSHA p d ion and materials heavily focused on the need for nursmg
facilities to develop wntten prehensive safety and health Within the fra rk of such a

Lighe
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comprehensive program OSHA expects facilities to concentrate on hazards the agency alleges exist at every
nursing facility worksite. Many of the hazards are covered by current agency standards and are familisr to
facility employers and employees. These hazards include: bloodborne pathogens, hazardous materials,
cmergency fire and safcty prevention, personal and respiratory protective equipment and electrical hazards.
On the other hand, the focus of OSHA's training to facilities was on those hazards the agency alleges exist
but are not now covered by regulation. Emphasizing workplace violence, tuberculosis and patient handling
(ergonomics), OSHA made it clear that these perceived hazards are critical components in any facility
specific health and safety program. These hazards are now the subject of voluntary guidelines or proposed
standards carrently in development at OSHA. .

During the nursing fucility training sessions, OSHA unveiled a document entitled “Framework for a
Comprehensive Health and Safety Program in Nursing Homes.” According to OSHA’s document, a
wwmmmmumﬁm&lmmemm management
oommmndlnduﬂq: employeepcucmon,woﬂsphcehmdmﬂysu,wcldemuﬁrewrd

; hazard pr and I; safety and health training; medical management; and regular
mmnﬂmﬁm

However, OSHA failed to disclose during training that the agency has “drafted” a proposed Health and
Safety Program standard intended to cover all workplaces in all industries. The proposed general industry
program standard is aknost a mirror image of the framework presented to nursing facilifies. This draft
proposed health and safety program standard has been the subject of much controversy and criticism by
industry stakeholders, including AHCA, who were asked to comment on the draft standard. Industry
representatives have taken issue with OSHA over the program’s vague performance-based criteria under
cach core clement and the Iack of an effective method or means to measure a facility’s compliance with the
elements. lnaddmon,ﬂmu.behefﬂmOSHAwillnoupplymdenfomemsmdyndthnﬂ\aehas
been an omission of & valid approach to a cost/benefit analysis. These have been raised for the very
similar vohmtary program laid out for the nursing home industry reinforcing AHCA’s opposition.

Programs.

OSHA has stated, “to prepare for this pilot [nursing home initiative], OSHA complisnce officers have
been specially trained in the characteristics of the nursing home industry.” Yet, AHCA is unaware of
any industry representative who has been allowed to participate in the development of the program or
provide substantive information to accurately describe a facility workplace and workforce. Such
participation and information seems essential for an appropriate identification of safety and health
hazards that may pose risks to nursing home employees. In fact, AHCA learned from its affiliate offices
in certain pilot states that OSHA regional and state personnel refused (at the direction of Federal OSHA)
to discuss program development, content, or format with industry representatives. State affiliates were
limited to registering attendees to guarantee facility anonymity at the employer training sessions.

lucting the traini
The absence of industry involvement in the development of the nursing home initistive was apparent in
the scope, focus and depth of the training sessions presented by federal and state OSHA personnel.
‘While the issues covered in each state’s training seminar were similar, the quality and content of the
presentations ranged from good to very poor according to attendees. Inconsistent application of OSHA
regulations in different states has often been central to the industry’s mistrust of the agency in the pest.
The training semimars have done little to dispel that mistrust and lend credence to OSHA’s assurances
that the comprehensive safety and health program approach will ensure compliance and enforcement
consistency in the fture.
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OSHA issued a “draft” proposal for an ergonomics standard in March of 1995. Industry opposed the
proposed standard based on leading medical opinions that there is no valid evidence to support the
theory that repetitive stress injuries in the workplace are the major contributing cause of musculoskeletal
disorders. In the case of workplace violence, OSHA, again with no long term care industry input, issued
“voluntary” guidelines specific to health care settings in early 1996. OSHA compliance directives,
designed to i agency pli officers on conducting i igations and issuing citations
stemming from workplace violence and repetitive stress injuries, are currently being used to cite
ployers for these hazards under the g 1 duty clause. A clear message was delivered during

facility training that OSHA exp ing home employers to be “doing thing about these h

or they will be cited” for workplace viol and

OSHA promsed repeatedly that the mmanve would not mvolve organized labor, and billed it as a
partnership between government and the nursing home industry. However, union officials were by
Secretary Reich’s side when the program was launched in Washington, In addition, unions participated
in OSHA insp training and d training offered to facility personnel in the pilot states.

number of facilities within the state,

While OSHA selected pilot states based on the high number of nursing facilities in each state employing
th ds of workers, the agency conducted only one training seminar in one location throughout the
state. The lack of ibility and opp ity to obtain information and materials related to a program
facilities are expected to comply with puts many employers at risk for enfi OSHA plans to
inspect facilities with the high bers of ded illness and injuries and to cite these facilities
where employers cannot demonstrate that an effective comprehensive safety and health program is in
place. The message delivered during facility training is that citations issued during post-training
inspections will result in fines regardless of “on-the-spot” hazard fixes by the facility.

Potential conflicts with other applicable federal regulations.

Thcre are legal and practical concerns that have arisen for cmployers when trying to comply with certain
| in OSHA standards and guideli This is b they conflict or give an appearance of

conflicting with other federal, state and local laws. In certain situations, conflicts may exist within the

content and application of various provisions of the Americans With Disabilities Act, Family Medical

Leave Act, OBRA ‘87 Nursing Home Reform regulations, the National Labor Relations Act, Life Safety

Code and OSHA requirements.

Conclusion

AHCA believes that the increased scrutiny of the industry by OSHA based on the assumption that nursing
facilities are highly hazardous and dangerous places to work is unfounded and misplaced. The number of
workplace accidents when viewed in the context of the severity of the injury or illness and actual lost work
days does not justify equating the nursing facility setting with coal mines. Resident handling tasks or
episodes of unintentional resident abuse to staff rarely, if ever, exp ing facility employees to deadly
or life-threatening risks that lead to fatalities.

It is important that the industry address its realistic p ial health and safety problems such as over-
exertion, workplace violence, bloodborne pathogens and TB where exposure to hazards may occur.
Overstating the problem, however, will not lead employers to identify real hazards and correct those
problems that do occur. Many nursing facility providers have developed exceptional health and safety
problems that are effective in reducing injuries and illnesses by abating hazards that are bl

to occur in healthcare facilities. The industry must be allowed to provide OSHA with more input on actual
“significant” recognized hazards and to suggest its own solutions for p tion and ab nt. OSHA must
be persuaded that even with high-tech equipment, job redesign and engineering Is, nursing facilities
can never eliminate every hazard.
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STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION

HEARING ON OSHA’S DRAFT SAFETY AND HEALTH PROGRAM STANDARD
HOUSE COMMITTEE ON SMALL BUSINESS

SUBMITTED FOR THE RECORD OF THE HEARING HELD JUNE 26, 1997

The American Farm Bureau Federation appreciates this opportunity to submit testimony for the
record of the Small Business Committee’s hearing on OSHA’s draft Safety and Health Program
Standard. Farm Bureau is the nation's largest voluntary general farm organization. Farm Bureau
has member organizations in all 50 states and Puerto Rico representing 4.7 million member
families. Farm Bureau farmer and rancher members produce every type of agricultural
commodity produced commercially in the United States.

We agree emphatically with the comments made by Chairman Talent in his statement opening
the hearing: the new procedural and record-keeping burdens on small business (such as most
farms) would be heavy; OSHA would be regulating how small business people must run their
enterprises; and the subjective nature of the draft standard would brew a toxic mixture of duties
that are unclear to small employers and vast discretion would be given to OSHA'’s inspectors in
how to define those duties for enforcement purposes. In this statement we will point to several
specific problems that the draft standard would cause for America’s farmers. We commend the
committee for your attention to these problems, and we urge you to continue that attention on
behalf of farms and other small businesses.

Coverage of Agriculture

According to the draft standard, it would apply to all employers covered by the Occupational
Safety and Health Act, except for employers engaged in construction or maritime activities.
Since OSHA has separate standards for agriculture, this apparently means that OSHA intends
simply to incorporate the draft standard by reference in the agricultural standards. There is no
indication that OSHA has considered, or plans to consider, the issues unique to agriculture.

“Small Employers”

A good example of OSHA’s insensitivity to the unique circumstances of agriculture can be seen
from the definition of “small employers” in the draft standard. Mr. Watchman, OSHA’s Acting
Assistant Secretary, went to great lengths in his testimony before this committee to discuss how
OSHA has reduced the burdens imposed on “small employers.” But, for agriculture, this
supposed relief would be illusory.
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Under OSHA’s definition, “small employers” would be those who did not employ more than
nine employees on any day during the preceding 12 months. This definition is likely to mean that
most farm employers will not be classified as “small employers” under the draft standard. For
example: a farm may start the calendar year with only two or three employees because that is a
less active part of the year. When time comes for planting and cultivation, the farm may add
another employee or two. But, when harvest time arrives, the farm employer typically will need
to hire several more people for a brief period (usually for only a few days) to do the work. These
temporary or seasonal employees specifically are included in the definition of “employee” in the
draft standard, and thus their employment counts toward the nine employee threshold.

The day on which the farm employer has more than nine employees, the farm employer is
deemed, for the next 12 months, not to be a “small employer” under the draft standard. As a
result, this farm employer, whose workforce for all but a few days in the year is nine people or
less, must comply with the shorter phase-in periods and must comply with the hazard
documentation requirements. It is exactly this kind of mechanistic approach to applying a
general industry standard to agriculture without change that indicates that there are fundamental
problems in the draft standard for America’s farmers. Other federal labor and employment laws
recognize the special circumstances of agriculture, of which OSHA is apparently unaware.

tation of Hazard Assessment and Hazard Control

Since most farmers will not be regarded as “small employers,” they will have 18 months to
identify and assess hazards, rather than the 36 months afforded small employers. Farmers will be
required to “document” hazard assessment and hazard control activities, and to retain that
documentation indefinitely.

These requirements create at least four basic problems. First, how extensive will OSHA, in
enforcing these requirements, expect this documentation to be? Most farmers are likely to face a
difficult choice. They could assemble (and keep updated) a substantial volume of expensive
documentation. Or, they may opt for less extensive documentation, which exposes them to the
risk that an OSHA inspector may issue a citation and penalty because he or she believes that a
hazard that was not covered in sufficient detail.

Second, there is no indication that OSHA has given any attention to the costs of hazard
assessment and hazard control for farmers, and particularly for smaller farming operations. Most
farmers, and particularly those in the latter category, will have to go to outside sources for
assistance in complying with these requirements. Unlike large industrial facilities, with on-staff
health and safety personnel, farmers simply do not have these capabilities internally.

Third, will the hazard assessment and control requirements, as enforced by OSHA, track the
division between general industry standards and agricultural standards? A hazard may be
regulated by a general industry standard, but that standard would not apply to a farm employer.
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Farmers need assurance that their hazard assessment and control responsibilities would not
extend to hazards regulated under general industry standards.

Fourth, and most fundamentally, a farmer’s obligation to comply with the hazard assessment,
control and documentation requirements would be separate from, and in addition to, his
obligation to comply with other standards and the OSH Act’s General Duty Clause. As discussed
below, this creates a totally new source of OSHA liability for employers.

“Backdoor” Regulation of Hazards

Under current law, an employer can be cited for a violation of a hazard-specific standard. Or, the
employer can be cited for a violation of the General Duty Clause, because the employer allegedly
failed to keep the workplace from “recognized hazards.” Unider the draft standard, a farmer
would be required to assess and control all hazards, specifically including hazards that could be
the basis for a General Duty Clause citation.

The scope of this requirement (and the accompanying compliance burden) is daunting. A farmer
would have to retain an expert to look at a broad variety of sources identifying potential hazards,
such as voluntary consensus standards (such as ANSI standards), and standards promulgated by
safety and health groups (such as the ACGIH). What is particularly troublesome is that OSHA
has given no indication that it will provide guidance as to whether these voluntary standards or
safety and health group standards will be deemed to apply to agriculture.

OSHA also could use the approach contained in the draft standard to impose new regulatory
duties on farmers without going through the process for adopting a new hazard-specific standard
under the OSH Act, the Small Business Regulatory Enforcement Fairness Act and the Regulatory
Flexibility Act. For example, OSHA cites alleged ergonomic violations under the General Duty
Clause. The agency has not, however, promulgated an ergonomics standard. If the draft safety
and health program standard is adopted, OSHA could require farmers and other employers to
assess, control and document ergonomics hazards. This “backdoor” approach essentially would
eliminate OSHA'’s need to promulgate an ergonomics standard.

Agricultural Multi-Employer Workplaces

Whenever a farmer brings a contractor onto the farm to do work, the farm would be deemed a
multi-employer workplace under the draft standard. The use of contractors is common and
extensive in agriculture: farm labor contractors, irrigation contractors, pesticide application
contractors, fertilizer application contractors, mechanical contractors, electrical contractors and
the like.

As such, farmers would be required to provide “appropriate” safety information to these
contractors. Farmers also would be required to “appropriately allocate” safety and health
responsibilities among these contractors. These vaguely stated requirements would make it
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difficult for farmers to understand their compliance obligations, and these requirements, like
others in the draft standard, appear not to take into account the unique circumstances of multiple
employers in agriculture. .

These provisions of the draft standard effectively would require farmers to turn over part of their
management control to employees and unions. This would be a fundamental change in an area
governed by the National Labor Relations Act (NLRA). Further, if a farmer does not qualify for
the agricultural exemption contained in the NLRA, the farmer would be placed at risk of being
deemed to have violated section 8(a)(2) of the NLRA through organizing an employee
participation program to comply with the draft standard.

’

These problems would become particularly acute in the case of seasonal or temporary employees,
whose use is common on farms during certain cultivation periods and during harvest season. The
nature of this workforce, which is highly transitory both within the season and from season to
season, is virtually impossible to reconcile with the assumptions underlying the employee
participation requirements in the draft standard.

Separately, the draft standard would impose new liability beyond that contained in the anti-
retaliation provision contained in section 11(c) of the OSH Act. Under the draft standard, a
violation would occur if OSHA concluded that an employer had “discouraged”an employee from
participating in safety-related activities. This highly subjective standard contrasts sharply with
the objective concepts of discharge and discrimination used in section 11(c). Further, while
section 11(c) cases are litigated in federal district courts, “discouragement” violations would be
litigated, like other cases under standards, before the OSH Review Commission. This creates the
risk that an entirely separate body of case law and precedent would be developed before the
Commission, apart from section 11(c) decisions by the federal courts.

“Performance-Based Standard”

OSHA characterizes the draft standard as a “performance-based” standard which provides
flexibility to employers for compliance. While performance-based standards have some
attractive attributes, we are concerned about a performance basis here where the draft standard is
vague, riddled with ambiguities, and does not take into the special circumstances of agriculture.
Our concern is reinforced by reports that we have received from counsel indicating that OSHA
enforcement personnel have used other performance-based standards, such as the Process Safety

Management standard, to second-guess employers’ judgments.
Enforcement

OSHA trumpets its assertion that when an employer is cited for a violation of the standard,
penalties will be sought only where the employer has a “pattern of serious hazards.” The
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problem is that the criteria underlying the determination of “pattern” and “serious” are so
subjective that, in practice, most employers are likely to be subject to penalties.

Separately, if an employer is issued a citation for a violation of the draft standard, the employer
must abate the violative hazard even if a penalty is not assessed. The costs of abatement may be
significant. For example, a farmer may be required to comply with the hazard assessment,
control and documentation requirements as a larger employer (for the reasons discussed above).
If OSHA believes that the documentation is inadequate, it could require specifically, as a
condition of abatement, that the farmer must obtain additional, and expensive, documentation.

Finally, the draft standard would expand criminal liability under the OSH Act. Under current
law, a violation of the General Duty Clause cannot be prosecuted criminally. But, if the draft
standard is violated, and results in an employee’s death, criminal liability could attach, even
though the underlying hazard is not regulated by a hazard-specific standard.

* * *

Farm Bureau strongly opposes the draft standard being considered by OSHA. OSHA could elect
not to make this standard applicable to agricuiture, as it has done with the majority of the general
industry standards. Many of the concerns we have expressed here, however, are common to
small business generally. Thus, unless OSHA is prepared to make substantial changes in the
draft standard, we do not believe that it should be adopted.
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SOCIETY FOR

HUMAN
RESOURCE
——
MANAGENENT

The Honoeable Jin Talent

Chairman
Commiace on Smail Business

United States House of Representatives
2361 Raybum House Office Building
Washington, DC 20515-6315

Dear Mr. Chairman:

Thank you for your decision to hold & hearing on the potential impact of the Occupational
Stfaymwmms(OSHA)MnfuyMMmmMm
small businesses. Fosty-six percent of the Society for Human Resource Management's
(SHRM) membership comes from companies with fewer than 500 employees and 20 percent
comes from firms with fewer than 100 peopie, thus, SHRM appreciates the opportunity to
submit written testimony on this important issue.

The Society is the Jeading voice of the human resource profession and represents the interests
of more than 85,000 professional and student members from around the worid. SHRM
provides its membership with education and informstion scrvices, conferences and seminars,
resource professionals for their roles as leaders and decision makers within their organizations.
The Socicty is also a founding member and Secretariat of the World Federation of Personnel
Management Associations (WFPMA) which links human resource associstions from around
the globe.

mm-wwm-m»mwwmm

A brief treatment of the Society’s main concerns follows. mammdhmswaof
the proposed standards cam be found in 10 the sttached May 24, 1996, leter 10 Joseph Dear,
the Assistant Secretary of Labor at the time.

The vague lsnguage and uadefined terms contained in the proposed standards will adverssly
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affect businesses. Without clear and objective guidance from OSHA, cmployers will have
great difficulty complying with the proposed standards. For example, regardiess of
employers’ exercise of sound business judgement to “conduct worksite hazards asscssment gs
mwmmm@m“mw[,]'w“wﬂd...mﬂs
within @ reasonable time(.)” to “keep ... such records as are essential to ensure the
effectiveness of the safety and health programs{,]” and to maintain “records required by this
standards ... for ay [oRg as xecessary in light of their intended use[,]” the vagueness of the
proposed standards would give OSHA inspectors unfettered discretion to second guess
employers® courses of action and imposc fines as they see fit. Small businesses would be
particularly vulnerable under this paradigm because, among other things, they often do not
have the means to absorb the costs of storing all records for great lengths of time in order 1o
avoid violating OSHA’s unascertainable rules, nor have they ability to forecast to which safety
and health program model the inspector subscribes in order to match it and increase the
likelihood of being found in compliance with these subjective standards.

The Society is also concerned that the “management leadership and employee participation”
element imposed ss “basic obligations” under the proposed standards would result in
employers violating scction 8(2)(2) of the National Labor Relations Act (NLRA). Section
8(2)(2) of the Act makes it an unfair labor practice for an employer “(o dominate or interfere
with the formstion or administration of any labor organization or contribute financial or other
support 1o it].)” 29 U.S.C. § 158(a2). “Labor organization” is broadly defined in Section
2(5) of the Act as “any agency or employee representation commitiee or pian, in which
employees participate and which exists for the purpose ... of dealing with employers
concerning grievances, labor disputes, wages, rates of pay, hours of employment, or
condidons of wark. 29 U.S.C. § 152(5) (emphasis added).

The type of “ongoing employee participation in assessing and controlling hazards,
investigating incidents, developing safe and healthful work practices, training and evatuating
safety and health programs” envisioned by OSHA would likely satisfy the current
administrative and judicial interpretation of the “dealing with” and “conditions of work”
clements for Section 8(a)2) violations. As interpreted by the National Labor Relations Board
(NLRB) and widely enforced by the federal courts, Section 8{aX2) limits opportunities for
employers and employees to resolve workplace problems through team-based employee
involvement structures because such employee involvement devices may constitute labor
organizations dominated or imterfered with by managemers and, hence, be unlawful. NLRB v,
Cabot Carbon Co., 360 U.S. 203 (1959) (merely making proposals or recommendations to the
cmployer that the employcr can accept of reject is sufficient to constitute a committee’s
“dealing with” the employer under Section 2(5)); Camvac Int’], Inc. 288 N.L.R.B. 816, 846
(1988), modified. 302 N.L.R.B. No. 100 (1991) (employee committees that exist, at least in
m.mdedwhhmby«smmuhvmmmhhmofwukmmwb
labor organizations); and Electromation Inc. v. NLRB, 35 F.3d 1148 (7th Cir. 1994) a
determhndmotwhtkahbotmnninﬁmunderthcAnkfact-speciﬁcmmbem
on a case-by-case basis: the “Action Committees” in Electromation were labor organizations
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which were unlawfully dominated by the company).

Congress is currently considering legislation to clarify the legal status of employee
involvement programs. SHRM is extremely plessed with the current bipartisan efforts in the
Senate to enable cmployers and employces 10 work together to address workplace issues and
improve their competitive standing in the giobal marketplace. If enacted, such legislation
would bring American employment policies, at least in part, into harmony with the realities of
the workplace and allow for cmploycr-cmployee structures as envisioned by the proposed
OSHA standards. Umntil such legislation is cnacted and the confusion regarding the legality of
employee involvement programs is resolved, however, SHRM cannot support the proposed
requirement for employee participation in safety and bealth programs.

The vagueness and inclusion of the employee participation requirement in the proposed rules
are especially disconcerting in light of the current Administration’s efforts to change the
Federal Acquisition Regulations (FAR) to require compliance with a host of labor laws,
including the Occupstional Safety and Health Act (OSH Act) and the NLRA. Under the
proposed federal contract regulations being considered, foderal contractors who do not have
satisfactory records of compliance with labor laws would be debarred. It is distressing that
despite an employer’s best efforts to comply with the vague safety and health program
standards as proposed, due to their subjective nature, an inspector could still find the business
to be in violstion of the standards and issue citations for thosc violations, debarring the
company from future federal contracts as a result.

For the reasons stated above and in the attached OSHA comments, the Socicty for Human
Resource Management strongly supports the Committee on Small Business’ endeavors to study
the potential impact of the proposed standards and to eacourage OSHA 1o fundamentally
modify them so that truc pertnership with empioyers and empioyees could be achieved without
the clarity of law being sacrificed. Please feel free o contact Hien C. Duong-Tran at (703)
548-3440, ext. 3610, if we could be of further assistance.

e /2/ Tt
Susan R. Meisinger, SPHR
Seaior Vice President

Att.: May 24, 1996, letter t0 Assistant Secretary of Labor
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H

SOCIETY FOR
HUMAN
RESOUNCE
MANMEMENT

May 24, 1996 .

The Honorable Joseph A. Dear

Assistant Secretary of Labor

Occupational Safety and Health Administration
Department of Labor

200 Constitution Ave., N'W.

Washington, DC 20210

Dear Assistant Secretary Dear:

On behalf of the Society for Human Resource Management (“SHRM?”), thank you for this
opportunity 1o comment on the drq/t summary of the proposed standards for Safety and Health
Programs (“S&HP™) for general industry. SHRM is the leading voice of the human resource
profession, representing the interests of mose than 70,000 professional and student members
from around the world. Fifty-seven percent of SHRM members are from companies with fewer
than 1,000 employees. The Society provides its members with education and information
services, conferences and seminars, government and media presentation and publications that
cquip human resource professionals for their roles as leaders and decision makers within their
organizations. SHRM is also a founding member and Secretariat of the World Federation of
Personnel Management Associstion (“WFPMA™) which links human resource associations in 55
nations.

Members of SHRM’s National Workplace Health and Safety Committee are also available to
participate in your upcoming stakeholder’s meetings.

SHRM Position Statcomcat

SHRM believes employers should be responsible leaders in promoting a safe and healthy
workplace, and supports regulations that can have a direct impact in the reduction of workplace
accidents and illnesses. However, SHRM strongly opposes any workplace safety regulations that
would impair employer-employee cooperation, impose unnecessarily high costs on employers or
increase litigation. First, SHRM believes that any new federal safety and health programs should
not hinder the cooperative and voluntary nature of existing programs. Second, any
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SHRM Comments to Draft of Proposed S&HP Standards
May 24, 1996
Page 2

nonconstructive employee interference in the monitoring and adjudication of workplace safety
issues is likely to limit any employes’s ability to effectively manage a safety and health program,

SHRM opposes any occupational safety and health regulations that create an adversarial
environment in the workplace between employers and cmployces without addressing real
improvements to workplace safety.

Geaeral Comments
First, given that the proposed standards are provided in draft summary form, our comments are
necessarily general in nature. It is difficult to articulate support for or concerns regarding the
standards until we bave had an opportunity to review the actual language itself. We look forward

10 working with the Agency by providing more specific feedback when a more concrete draft of
the actual language is available.

Sccond, SHRM both firmly believes that employers should play a leadership role in promoting a
healthy work environment and is fully cognizant of the budgetary constraints of federal agencices;
however, we are concerned that employers are increasingly being forced to shoulder additional
responsibilities in the form of unfunded mandates. The privatization of costs will impair
American businesses in an increasingly global and competitive economy, and will ultimately
harm Amcrican woskers, employers, and the American society. Thus, while “employers and
workers {should] . . . play a larger role in advancing the nation’s progress toward safe and
healthful workplaces for all{,]” the proposed standards should include safeguards and language to
prevent the unfettered transference of major governmental responsibilities uato employers.

The final issue of general concem, which also serves as an example of the necd for the
mentioned above, is the presence of vague language in these proposed standards. For
example, the section addressing “Information and training” states that "OSHA is . . . considering
mmmgmﬂoymmdevehpmdkup&rﬁhmdudoulysnﬂm&ammﬁdw )
ensure the effectiveness of the S&HP” and “{a]ny records required by this standard would have
- to be maintained for as long as necexsary in light of their intended use].]” The section addressing
hazard assessment and contro) states that the “employer would have to conduct worksite hazard
assessment as oflen as necessary to ensure that serious hazards are identified. . . . (and] control .
.hazards within ¢ reasonsble time.” Undefined; and potentially subjective, requirements such
uummuuammmmmummmmmmmmm
lengths of time, at great costs, in order to avoid violating OSHA's unascertainable rules.
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Specific Comments

SHRM joins others in the business community and the Congress to express a serious concermn
about the economic impact of these regulatory requirements. While the Agency is to be
commended for its efforts to responsibly discharge its role and concurrently be responsive to
business needs, sometimes, despite the best of efforts and intentions, adverse consequences
occur. Thus, formal cost-benefit analyses should be conducted to determine the best course of
Agency action. Here, costs of compliance with the proposed S&HP standards should include
heightened exposure to other liabilities, confusion caused by overlapping requirements and
administrative burden.

obligation” currently being considered could be suscepible to liabilities for violating section
8(a)2) of the National Labor Relations Act (“NLRA"). The proposed “basic obligation™ would
wlforﬁns&mwmludemchnmof“mmmpmmxmwm
in health and safety issues. As human resource professionals, SHRM's membership recognizes

the importance of employer-employee participation in today’s competitive markets and strongly
supports this cmployer-employee teamwork approach; however, given the current state of
confusion in the law, this approach may be violative of the NLRA. Section 8(a)(2) of the Act
makes it an unfair labor practice for an employer “to dominate or interfere with the formation or
administration of any labor organization or contribute financial or other support to it].]” 29
USC.§158(a)2). “Labor organization™ is broadly defined in section 2(5) of the Act as:

any organization of any kind, or any agency or employee
representation committee of plan, in which employees
perticipate and which exists for the purpose, in whole or in
part, of dealing with cmployecs conceming gricvances,
1abor disputes, wages, rates of pay, hours of employment,
or conditions of werk,

29 U.S.C. § 152 (5) (cmphasis added). The type of “ongoing employee participation in assessing
training and evalusting S&HP” envisioned by the Agency would likely satisfy the curvent
interpretation of the “dealing with™ and “conditions of work™ elements.

ASWWGIWWMMC'NLRB')MMMWM
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or interfered with by management and, hence, be unlawful under Section 8(a)2). Congress is
curreatly considering a bill to amend Section 8(a)(2) of the NLRA.. SHRM is extremely pleased
that H.R. 243, the Teamwork for Employees and Managers Act, has already passed the House of
Representatives. We continue to work with the Senate toward the passage of S. 295, its version
of the legisiation at the earliest oppormunity. If enacted, the TEAM Act would bring American
employment policy, at least in part, into harmony with the realities of the American workplace
and allow for employer-employee structurcs as eavisioncd by the proposed standards.

In addition to the potential NLRA violation, the proposed standards could force employers to
reveal confidential information wnder the section regarding “management leadership and
employee participation,” since businesses would have to provide “employees fon S& HP
committees]. . . access to relevant information, training and other resources commensurate with
their responsibilities in the program.” This access to restricted information could also conflict
with employers’ confidentiality requirements under the Americans with Disabilities Act.

Confusion. “verlapping OSHA standards would result in confusion.. OSHA has already issued
standards for many hazards, is in the process of promulgating these standards for general
industry, and is contemplating additional standards for the construction and maritime industries.
“{The emgivyer’s hazard-specific obligations would continue to be governed by [existing] . . .
standards(:]"” in «ddition, the employer would have to comply with relevant new standards.
Multiple layers * requirements would increase the costs of and confusion regarding compliance
with the regulator; structure. For example, thig proposal would “requirfe] employers to develop
and keep . . . such records as are essential to ensure the effectiveness of the S&HP.” To what
cxient would compliance with the new recordkeeping and reporting requirements OSHA recently
proposed satisfy the recordkeeping requirements under these proposed standards? Who
determines what records are “cssential to ensure the effectiveness of the S&HP{?]” What factors
would be considered in making that determination?

While SHRM appreciates the Agency’s efforts to draft flexible standards and recognizes the
necessity of such flexibility, it is important that clear guidelines and definitions are provided to
assist employers in determining whether they are in compliance with relevant laws.

Administrative Burden. SHRM strongly encourages all employers to have a written workplace
health and safety policy. However, in drafting requirements for these S&HP, the Agency should
be careful to ensure that the new requirements do not simply add to the employers’
administrative burden by over-emphasizing documentation requirements and doing nothing to .
ensure that S&HP are actually being implemented. For example, would the reduction in injury
rates be a better measure of a S&HP’s effectiveness than the number of training sessions held or
paperwork requirements satisfied?
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The Agency's approach here has been inconsistent. In the “recordkeeping”™ section, it
acknowledged this concem by requiring that “{ejach covered employes should have a worksite
S&HP thet is effective in practice, rogardicss of how the program may look on peper.” However,
in the “scope and application™ section, it exempts “cffective altemative SKHP . . . as long as that
allemative program includes all the elements listed™ under the “basic obligation™ section. (Items
listed include: management lcadership and employee participation, hazard asscsament and
assignment of responsibilities for multi-employer worksites.) The exemption provision is
problemetic in several ways. First, it does not definc the texm “effective”. Second, it is sclf-
contradictory: the provision would gxemuf ellerwetive S&HP that are gffiactive {f they incinde
ol the basic clements reguired ander OSHA's stondards. In essence, there are no exemptions.
Employers’ S&H programs must meet the standards as defined by OSHA regardless of whether
they have resulted in incident rates much lower than the national rate for the particulas industries.

The proposed standards should state thet regardiess of how the S&HP may look on peper, if it is
effective in practice, employers will not be cited for failure 10 comply with rclcvant OSHA
requirements. In addition, the standards should provide that employers who act in good faith at
the time of a violation will only be required 10 abate the violation, but not be subject 10 & fine.

Ovenll, SHRM agrees with the Agency that both employers and employees should play a larger
role in promoting a safie and healthy workplace. Howsver, SHRM is unsbie to support the
proposed standerds until we have an opportunity %0 review the actual language. We look forward
to wocking with the Agency as it continues %o develop. refine and finalize these draft SEHP
standands.

If you have any questions regarding SHRM's comments, please call me at (703) 548-3440, ext.
3610.
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A MESSAGE FROM THE PRESIDENT

ADA o
January, 1993

Dear Member:

Sometimes members ask me what the);‘%et for their dues dollars. Well, the checklist
you're receiving with this issue of the ADA News is an outstanding example of the
value of ADA membership. It’s exactly the tyfe of hands-on resource that members
are telling us they need—and it’s available only to you, the ADA member.

The checklist is a major achievement in the Association’s ongoing efforts to helB
you cope with OSHA. It represents a substantial cooperative effort of several ADA
agencies, a [l;:anel of dentists, and OSHA officials in meetings over a period of
many months.

We are pleased to provide the checklist to you as an exclusive benefit of ADA
membership. Non-members will be unable to obtain this checklist at any price. I
would like to personally thank the Association’s legal division, Washington office
and the Counci! on Dental Practice for their work on this project.

The ADA continues to be committed to challenging areas of the OSHA standards
that we believe are not justified by science and do not promote employee safety
and health. However, we are also committed to helping you comply with the law
until we can change it —and helping you avoid OSHA citations and penalties.

We certainly appreciate OSHA’s willingness to work with us to achieve this objec-
tive. As noted in the accompanying letter from Dorothy Strunk, Acting OSHA
Administrator, “ The use of this checklist will assist dentists to comply with the
basic requirements of the bloodborne pathogens standard, hazard communications
standard and general safety standards covered by the checklist.”

1 encourage you to use this checklist to review your office’s compliance with the
standards. I recommend that you use the checklist to conduct a mock inspection of
your office. It should help you to have a better understanding of what OSHA
expects you to do and how you can comply.

As a member, you are receiving this material at no charge. I trust that you will find
this membership benefit helpful. The benefits to you in your day-to-day practice
will more than justify the effort the Association has undertaken on your behalf.
Together, we can make a difference.

Professionally,

Jack Harris
President
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U.S. Depariment of Labor Assistant Secretary for
Washingion, DC. 20210

Dr. william E. Allen
Executive Director
American Dental Association
211 East Chicago Avenue
Chicago, Illinois 60611

Dear Dr. Allen:

This is in response to the American Dental Association's request
that the Occupational safety and Health Administration (OSHA)
review a checklist developed by the Association to help dentists
comply with OSHA standards. OSHA has conducted a general review
of the checklist you submitted and has provided comments. We are
pleased that our comments have been incorporated in the final
version of the checklist.

Our comments were limited to the standards covered in the
checklist and do not address other standards which apply to
dental offices. The checklist cannot substitute for the standard
itself, for it is the standard that is the legal requirement to
vhich an employer will be held. The final determination of
compliance can only be made by a compliance officer who can take
into account the particular factors pertaining to potential
hazards at a given worksite.

That having been said, OSHA agrees that the use of this checklist
will assist dentists to comply with the basic requirements of the
Bloodborne Pathogens Standard, Hazard Communication Standard and
the "general safety" standards covered by the checklist.

I hope this information helps you in your worthy effort to assist
your members in dealing with what is for many of them a new
experience. We encourage your efforts and hope that this
undertaking will be successful, both in assisting your members to
come into compliance with OSHA standards and in assuaging to some
degree the level of anxiety that has been created by OSHA's
increased attention to the dental office workplace.

Sincerely, .

Acting Assistant Secretary
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This checklist is designed to help dentists comply with OSHA standards by informing them about the
basic requirements of OSHA's Bloodb Path Standard, Hazard C ication Standard and
certain other G ] Safety Standards. The checklist does not cover all of OSHA's many standards, only
t.hosewhmhOSHAhuutedmutoﬁenlndenhloﬁeumthemAn@HAmspecﬁmwﬂldwayabe
based on the specific conditions that exist in a parti kpl It is not ible, therefore, to guar-
anteemanmspecuonthatanOSHAmlpeﬂmwdlmhdenhfynvwlmdnmdudthntunotm-
ered by this checklist. The checklist is not i ""toreplmOSHA“ dards or to blish a
of care or industry custom and practice. The i ined in the checklist should not be con-

strued as legal advice or suhmtuted for the advice of the dentist's own legal counsel. Dentists should
always consult their p for to their specific legal questions.
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A GENERAL INFORMATION

Appointment of one person to be the office compliance manager is recommended, but not
required. It is also recommended that emergency telephone numbers (e.g., fire, police, medical)
be posted where they can readily be found.

All employers:
D OSHA Poster (Form 2203) is displayed in a conspicuous place

Employers with 11 or more employees only:

O An individual record is made of each recordable occupational i injury or illness using OSHA
Form 101, or an equivalent. A “recordable occupational injury” is an injury that mvolves 8
fatahty, lost workdays, a job change or medical treatment, other than first aid .

OATr g log and ry is kept of all recordable occupational injuries and ﬂlnessea for -
each calendar year using OSHA Form 200, or an equivalent

O Once a year, between February 1 and March 1, the summary (Form 200) for the previous
year is posted in a conspicuous place

O Forms 101 and 200 are kept for 5 years

BLOODBORNE
PATHOGENS STANDARD

1 Exposure Control Plan 4

D A written Exposure Control Plan is on file and is accessible to employees
The written Exposure Control Plan includes the following elements:

O Exposure determination
O Methods and schedule for implementing the different sections of the standard
O Justification for recapping needles (if applicable)
O Office policy on hepatitis B vaccination
O  Protocol for post-exposure evaluation and follow-up
O Procedure for evaluating circumstances surrounding an exposure incident
O Labels and color-coding used to communicate biohazards to employees
O When and how employees are trained
O How medical and training records are maintained and who is allowed to have
access to them
D The written Exposure Control Plan is reviewed and updated at least Ily, or

whenever changes are made in tasks or procedures that affect occupational exposure
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2 Exposure Determination

The exposure determination identifies employees who are covered by the standard and includes:

[j A list of job classifications in which all employees in those job classifications have
occupational exposure (e.g., dental hygienist, dental assistant)

A list of job classifications in which some employees in those job classifications have

occupational exposure. This list must also include a list of the tasks or procedures that give
rise to'the exposure (e.g., one of the receptionists cleans the operatory between patients)

3 Methods of Compliance

<« Employees use universal precautions to prevent contact from blood and
*" other potentially infectious materials (OPIM) involved in care of all patients

NOTE: OSHA defines OPIM to include saliva in dental procedures
The following engineering and work practice controls have been implemented:

D Employees wash hands immediately, or as soon as feasible, after removing gloves or other
personal protective equipment (PPE)

Ij Employees wash hands and skin and flush mucous membranes immediately, or as soon as
feasible, after contact with blood or OPIM

D Employees do not bend, recap or remove contaminated needles or other contaminated sharps
' unless recapping, etc. is required by the procedure or no alternative is available
(e.g., administering incr tal doses of anesthesia to the same patient)

D The justification for recapping (i.e., required by the procedure or no alternative available) is
stated in the Exposure Control Plan

(N tanthmi

D If recapping is permitted, it is done using a 1 device or one-handed scoop

Shearing or breakiﬁg of contaminated needles is never permitted
D Reusable contaminated sharps (e.g., sharp instruments) are placed in leakproof, puncture

resistant containers while they are waiting to be processed; the containers are labeled with the
* biohazard label or col ded red

D Employees do not reach by hand into containers of reusable contaminated sharps

D Employees do not eat, drink, smoke, apply lip balm or makeup or handle contact lenses where
occupational exposure is likely to oocur, for example, in the operatory, lab or sterilization area
or where Regulated Waste is stored
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Food and drink are stored separately from materials contaminated with blood or OPIM

Procedures are performed in 2 manner to minimize splashing or spraying,
consistent with patient care considerations

Equipment is decontaminated to the extent feasible before servicing or shipping

Lo oo

Equipment that cannot be completely decontaminated before servicing or shipping is labeled
with a biochazard label that states what parts of the equipment are still contaminated

e The employer ensures that employees use appropriate personal
X N N
protective equipment (PPE)

PPE is provided, repaired, cleaned, replaced and disposed of at no cost to employees

Employees use PPE whenever contact between blood or OPIM and skin, mucous membranes,
street clothes or undergarments is reasonably anticipated

Gowns, aprons, shirts or other garments used as PPE cover the parts of the body that can
reasonably be anticipated to become contaminated during a particular dental procedure

U ood

The fabric selected for PPE prevents blood or OPIM from passing through to the underlying
garments or skin under normal conditions of use

NOTE: OSHA has stated that cotton, cotton-poly clinic jackets or lab coats are usually
satisfactory barriers for routine dental procedures. An ordinary shirt or blouse may also be
appropriate, depending on the task and degree of exposure anticipated

D Garments are changed immediately or as soon as feasible after they are penetrated by blood or
OPIM

L

Masks and protective eyewear (such as goggles or glasses with solid side-shields) are worn
whenever eye, nose or mouth contamination with blood or saliva can reasonably be anticipated; a
chin-length face shield may be worn in place of mask and protective eyewear

Gloves are worn during dental procedures whenever hand contact with blood or saliva is reasonably
anticipated and when handling instruments, materials and surfaces that are contaminated

Employees are provided with gloves in appropriate sizes

Employees who are allergic to gloves normally provided are provided with hypoallergenic
gloves, glove liners, powderless gloves or similar alternatives

EpE NN

Disposable gloves are changed and discarded as soon as practical when they become contami-
nated (e.g., between patients) or as soon as feasible if they become torn or punctured
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Utility gloves may be reused, but they are discarded when they become torn or otherwise
ineffective as a barrier

If employees are expected to administer CPR as part of their job duties, resuscitation bags,

pocket ks or other ventilation devices are provided
PPE is d before empl leave the work area (i.e., the dental office, with the exception
of eating areas)

After it is removed, PPE is put in a designated area or container for storage, washing,
decontamination or disposal

“Contaminated laundry” (laundry soiled with blood or OPIM or that may contain sharps) is
placed and transported in a bag or container with t.!le bichazard label or color-coded red

o000 d

Contaminated laundry is handled as little as possible; it is not sorted or rinsed where it is used

D The employer is responsible for laundering contaminated laundry using a method such as:
) Outside laundry service
() Washing machine and dryer on site
() Employer takes home (unincorporated dentist only)

D Employees wear gloves (and gown if needed) to handle contaminated laundry
0:0 The office is maintained in a clean and sanitary condition

D There is a written schedule for cleaning and decontaminating the different areas of the office

All equip t, envir tal and working surfaces are d taminated after contact with
blood or OPIM

Contaminated working surfaces are decontaminated with an appropriate disinfectant:
(O Between patients
O Immediatety or as soon as feasible when overtly contaminated
O After any spill of blood or OPIM .
QO Atthe end of the workday if they may have become contaminated since the last cleaning

NOTE: The particular disinfectant used depends on the circumstances in which the housekeeping
task occurs, but in most circumstances OSHA would consider an EPA-regulated disinfectant that is
tuberculacidal following the manufacturer’s instructions to be appropriate

D If they are used, protective coverings (such as plastic wrap) are replaced whenever visibly
soiled and at the end of the workday

D Bins, pails, cans and other receptacles that are likely to become contaminated are inspected
and decontaminated on a regular basis or as soon as feasible when visibly contaminated
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Broken, contaminated glassware is picked up with a mechanical device (e.g., brush and dust
pan or forceps), never by hand

The following items are treated as Regulated Waste:
O Contaminated disposable sharps (including exposed ends of dental wires)
O Unfixed tissue, including teeth
O Liquid biood or OPIM
O ltems so saturated with blood or OPIM that they would release blood or OPIM in liquid or
semiliquid form if compressed
O ltems caked with blood or OPIM that would release blood or OPIM if handled

Contaminated disposable sharps are placed immediately, or as soon as feasible, in containers
that are leakproof on the sides and bottom, puncture resistant, closable and labeled with the
biohazard label or color-coded red ~

Containers for disposable sharps are located as close as feasible to the immediate area
where the sharps are used

Sharps containers are inspected on a regular basis to make sure they do not become overfilled
Sharps containers are kept upright while in use

Sharps containers are closed before they are moved

Other Regulated Waste is placed in containers that are leakproof, closable and labeled with
the biohazard label or color-coded red /

I

Containers of other Regulated Waste are closed before they are moved

Regulated Waste is disposed of according to state and local law Iz ‘z

Hepatitis B Vaccination

Hepatitis B vaccination is made available to all employees with occupational
exposure at no cost to the employee

Vaccination is made available (i.e., first dose administered) within 10 working days of an
employee’s assignment to a job involving occupational exposure

Employees are given training about hepatitis B vaccination before the vaccine is offered
to them (see # 7 Training below)

Vaccination is provided according to U.S. Public Health Service (PHS) recommendations

NOTE: PHS does not presently r d routine post- ination testing or boosters
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D An employee who declines to be vaccinated must sign an “informed declination” form, using
the exact language provided in the standard

D The health care professional who administers the vacine is given a copy of OSHA's Bloodborne
Pathogens Standard; multiple copies need not be given to same health care professional

D A written opinion is obtained from the health care professional stating whether hepatitis B
vaccine was indicated for the employee and whether it was administered

D The health care professional’s written opinion is kept in the employee’s medical record, and a
copy is given to the employee within 15 days of the evaluation

5 Post-Exposure Evaluation and Follow-up

D Employees who have an exposure incident are provided with post-exposure evaluation and
follow-up at no cost to the employee

D Employees are required to report exp e incidents (e.g., needlesticks) i diatel
The following steps are taken as soon as an exposure incident is reported:

1. A written report is prepared, stating when, what and how the incident occurred, and identi-
fying the source patient, if possible; the incident report notes if the patient is unk
or if it would be a violation of state or local law to disclose the source patient’s identity
2. The source patient is asked to t to testi less his or her HIV/HBV status is
already known; the incident report notes if the source patient refuses to be tested
3. Information about the source pahts HIV/HBV status is made available to the exposed,
pl if the p ts to disclosure or if state law permits disclosure
without the source patient’s consent
4. The exposed employee is warned about further unauthorized disclosure of information
about the source patiept’s HIVVHBV status
8. The employee is offered any medically indicated prophylaxis (as recommended by the
Public Health Service), plus ling and evaluation of any reported illnesses
6. The employee’s blood is collected/as soon as feasible for baseli ting (with the
employee’s consent)
7. If the employee consents to have blood collected, but not tested, the blood is kept for 90
days after the exposure m;{entmnllowtheemployee to change his or her mind
8. The health care professional who performs the post-exposure evaluation and follow-up is
given copies of:
¢ OSHA’s Bloodborne Pathogens Standard
e the incident report
erelevant sections of the employee’s medical record
ethe source patient’s test results, if the source patient consents or consent is not required by law
Multiple copies of the standard need not be given to the same health care professional
9. A written opinion is obtained from the health care professional stating that the employ
was informed of the results of the cvaluabon and told about any medlcal conditions that
require further evaluati tm
10. The opinion is kept in the employees medical meond. and a copy is given to the employee
within 15 days of the evaluation
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6 Medical Records a
D A medical record is maintained for each employee with occupational exposure IZ

NOTE: The medical record may be maintained in the dental office or the dentist may arrange
with the employee’s health care professional to maintain the record, as long as the arrangement
requires the health care professional to keep the record conﬁdentla] and retain it for the length of
employment plus 30 years

L

The medical record contains the émployee’s name, social sécurity number, hepatitis B
vaccination status and any of the following which may apply:
O Form refusing vaccination
O Exposure incident report
O Form refusing post-exposure evaluation and follow-up (not required, but highly recommended)
O Any written opinions of health care professionals
Procedures have been adopted to ensure the confidentiality of employee medical records
Employees are entitled to a copy of their medical record upon request

OSHA will be given access to the employee’s medical record upon presentatlon by the inspector
of an official access order

Employee medical records are kept for the length of employment plus 30 years

If this practice is sold, medical records will be transferred to the new owner; if the practice is

closed, medical records will be offered to NIOSH (contact OSHA for the address and phone number)
Training

Employees with occupational exposure participate in a training program during work hours
and at no cost to the employee

Training is provided before the employee begins werk that involves occupational exposure and
at Jeast annually, or as often as changes in the job require

The trainer is someone who is familiar with the standard as it relates to the dental office

oo, DU oo

Training covers the following subjects:

O, Explanation of the Bloodborne Pathogens Standard and where a copy is kept in the office

2 General information about the epidemiology and symptoms of
bloodbome diseases

O Modes of transmission of bloodborne pathogens

O Explanation of the Exposure Control Plan and how employees can obtain a copy

O How to recognize tasks involving occupational exposure

O Use and limits of.engineering controls, work practice controls and parsonal protective equipment
(PPE)
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O Where PPE is located and how 10 use, remove, handie, decontaminate and dispose of it

O How to select appropriate PPE

O Effectiveness, safety, beneﬁtsandmemodofadmunlslemghepam:stawneandthatthe
vaccine will be provided free of charge

O What to do if there is an emergency spill of biood or OPIM

O What to do if an exposure incident occurs

O Post-exposure evaluation and follow-up that will be made available to
employees after an exposure incident

O The system of labels or color-coding used to wam employees against biohazards

O An opportunity for interactive questions and answers

D A record is made of all training sessions, including the date, contents, name and qualifications
of trainer, and names and job title of employees who attended

D Training records are kept for 3 years from the date of tmnmg (a duphcate may be placed, if
desired, in the employee’s personnel record)

D Employees are entitled to a copy of their training records upon request

HAZARD r. IS
COMMUNICATION )
STANDARD

1 Hazard Communication Program

D A written Hazard Communication Program is on file and is made available to employees
on request. The written Hazard Communication Program:
O Lists all hazardous chemicals k to be p in the office
O Desmbesmelabelmgsysbmwednmeoﬂioemwamempbyeesmnstd\emcal hazards
O Describes the procedures for obtaining Material Safety Data Sheets (MSDSs) and making
them available to employees (e.g., MSDSs are kept in a notebook in the front office)
O Describes the manner in which employees are provided information and training

NOTE: C ducts (i.e., products employees use in the same manner and frequency as
they would athome)ordrugs in solid, final form do ot need to be included in the Program

2 List of Hazardous Chemicals

D A list has been prepared of all hazardous chemicals known to be present in the office

D Hazardous chemicals on the list are cross-referenced to MSDSs by name or other method
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3 Labeling

The following products are exempt from OSHA labeling requirements, but must be included in
the rest of the Program (i.e., list as hazard chemical, obtain MSDS and include in training)
O Drugs and devices subject to FDA labeling requirements
O Consumer products (e.g., household cleaners) subject to Consumer Product Safety
Commission labeling requirements
O Pesticides and disinfectants subject to EPA labeling requirements

D Labels on all incoming containers of products that are not exempt from OSHA labeling
requirements include the facturer’s name and address, the identity of the hazardous
chemical(s) and appropriate hazard warnings

D If the label on an incoming container is missing or defaced, a copy of the missing/defaced label
has been requested from the facturer in writing, and a copy of the request is kept on file

D If a hazardous chemical is transferred from the manufacturer’s container to a secondary
container, the secondary container is labeled by the employer with the identity of the
hazardous chemical(s) and appropriate hazard warnings

D No label is required on hazardous chemicals transferred to a secondary container for the
immediate use during the workday of the employee who makes the transfer

4 MSDSs

D An MSDS is on file for each hazardous chemical known to be present in the office

D Any missing MSDS has been requested in writing from the facturer or supplier and a
copy of the request is kept on file
MSDSs are readily ible to all employ

5 TRAINING

D Training is provided at the time of initial assig t or wh changes in tasks or
procedures occur or new hazards are added that i |

¥ P

D Employees are provided with information and training on hazardous chemicals in their work -
area. Information and training covers the following subjects:

Explanation of Hazard Communication Standard

How the office’s Hazard Communication Program will be made available to employees

Operations in the employee’s work area involving hazardous chemicals

How to detect the presence or release of hazardous chemicals in the work area (e.g., odor)

Physical and health hazards of chemicals in the work area

How employees can protect themseives against these hazards, using engineering and work

practice controls, emergency procedures and personal protective equipment

How to use an MSDS and where they are kept in the office

O C000Q0O0
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O Labeling system used in the office to warn employees against hazardous chemicals

A written record of all training sessions (who, what, when and where) is recommended,
but not required

GENERAL SAFETY @
STANDARDS @

1 Access to Employee Exposure

Iy

and Medical Records
Employees are told about the OSHA standard (§1910.20) that gives them the right of access to
their medical and exposure records (contact OSHA for a copy of this standard and an
explanatory booklet)
A copy of §1910.20 is kept in the office and made available to employees upon request

Employees are given a copy of their records upon'request

OSHA is given access to employee medical records upon presentation of a written access order

2 Means of Egress

L

J

% EMERGENCY ACTION PLAN

An Emergency Action Plan is developed and reviewed with employees initially, when employee
duties under the Plan change and whenever the Plan changes

The Emergency Action Plan describes the following procedures used to protect employees in
case of fire or other emergency:

O Alarm system

D Escape procedures and routes

) Procedures to account for all employees when evacuation is complete

(O Rescue and medical duties of employees who perform them

D How to report fires and other emergencies

D Who to contact for more information

Any employees who are expected to assist in evacuation are trained in their duties

A written record of all training and review ions is re ded, but not required

Employers with 11 or more employees only:
A written Emergency Action Plan is on file and made available to employees

Emphmsw&hﬁtmrﬂlmllmmmyuxmadﬂambwawﬂm%hhigﬂjmmmded

10
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<+ ExiTs
Exits are unobstructed

No lock is installed that would prevent free pe from the b ildi g

Exits are marked with a readily visible exit sign
Exit signs display the word “EXTT” in lettering at least 6 inches high and 34 inch wide - . g

Exit signs are illuminated by a reliable light

Directions to exits are marked, if the direction is not readily apparent

¢ FIRE PREVENTION PLAN

A Fire Pr ion Plan is developed and reviewed with employees upon initial assignment

O 000000

The Fire Prevention Plan covers the following subjects:
O  List of major workplace fire hazards and how to prevent them
O Who in the office is responsible for fire prevention

Employees are trained in any fire hazards to which they are exposed
A written record of all training and review ions is r ded, but not required

L

Every automatic sprinkler system, fire detection and alarm system or fire door is in proper
operating condition

Employers with 11 or more employees only:

A written Fire Prevention Plan is on file and made available to employees

Employers with fewer than 11 emplayees may use an oral Plan, but a written Plan is highly recommended

3 Fire Protection
If fire extinguishers are provided, they are:

O Mounted in readily accessible locations

O Maintained (fully charged) and operational at all times

O Inspected visually once a month and given an annual maintenance check (a record is kept
of annual inspections)

O Employees who are expected to use fire extinguishers are trained in their use
A written record of all training jons is r ded, but not required

11
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4 Compressed Gases
A visual inspection of compressed gas cylinders for obvious defects is conducted periodically

Compressed gas cylinders are secured to prevent them from being knocked over (e.g., chained
or in a holder). Compressed gas cylinders are stored: ’
O Away from radiators and other sources of heat
O In areas where they will not be damaged by passing or falling objects or subject to
tampering by unauthorized persons ,

Valves are closed on empty cylinders

oD D0

Valve protection caps are placed on cylinders when the cylinders are not in use or connected for use

5 Medical Services and First Aid

D If there are no hospitals or other medical services in near proximity to the office, at least one
trained first aider is available to render first aid to employees

D If there are no hospitals or other medical services in near proximity to the office, first aid sup-
plies needed to treat employees have been approved by a physician and are readily available

D If employees may be exposed to injurious, corrosive chemicals, an eyewash station is provided
in the work area for immediate emergency use
6 Machinery and Machine Guarding

[j Machines that expose employees to rotating parts, nip points, flying chips, sparks or other
hazards are adequately guarded :

Ij Employees use protective eyewear as needed to guard against flying objects

: Electrical
D Electrical outlets and appliances are properly grounded
Extension cords have a grounding conductor

Exposed wiring and cords with frayed or deteriorated insulation are repaired or replaced
promptly

All electrical enclosures, such as switches, receptacles, junction boxes, etc., are
provided with tight-fitting covers or plates

Receptacles installed in a wet or damp location are suitable for the location or
otherwise protected M

OO0 o0
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SUMMARY OF THE ASSOCIATED GENERAL CONTRACTORS
STATEMENT FOR THE RECORD ON
OSHA'S PROPOSED WRITTEN SAFETY AND HEALTH PROGRAM STANDARD

The Associated General Contractors of America (AGC) is a national trade association
representing more than 32,500 firms, including 8,000 of America's leading general contracting
firms. AGC supports the concept of requiring a written safety and health program, as long as
the program is simple, flexible, and improves workplace safety and health.

AGC supports using written safety and health programs as a central part of any program
to prevent injuries and illnesses in the workplace. Since the written safety and health program
standard was proposed, AGC has been working with OSHA to develop a standard that would
improve safety and health without imposing more paperwork requirements on contractors. AGC
wants to build on the successful written safety and health programs being used throughout the
construction industry. To that end, AGC, along with several other construction trade
associations, have proposed a draft written safety and health program. On October 16, 1996,
AGC, along with six other construction industry trade associations, presented to OSHA a draft
written safety and health program standard that all of the groups support as the best means for
improving workplace safety and health. AGC, along with the rest of these groups, supports a
written safety and health program standard, provided the standard is simple, flexible, and
improves workplace safety and health. Unfortunately, it appears that OSHA is moving in a
different direction than the proposal put forward by the construction industry.

Instead of a simple, flexible standard, OSHA is moving in the direction of a detailed,
descriptive plan that attempts to dictate specific instructions as to carrying out a written safety
and health program. The 3/14/97 Advisory Committee on Construction Safety and Health
(ACCSH) written safety and health program draft outline for the construction industry contains
35 separate requirements for contractors. A document with 35 separate requirements is neither
flexible nor simple. In addition, there are at least six new definitions contained in the draft which
are inconsistent with or amending the Occupational Safety and Health Act. Also, earlier drafts of
the written safety and health program standard would have "grandfathered"” all existing safety
and health programs already in use. OSHA has bécked off this position. OSHA is also
attempting through this proposed standard to make general contractors responsible for the safety
and health of a subcontractor's employees on a worksite. Finally, OSHA will not commit to
issuing a separate written safety and health program standard for the construction industry, even
though OSHA has already recognized that construction is different from general industry.

AGC commends Chairman Talent for holding this important hearing, and looks forward
to working with him to ensure that any written safety and health program standard addresses the
concerns of the construction industry.
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
STATEMENT FOR THE RECORD
ON OSHA'S PROPOSED WRITTEN SAFETY AND HEALTH PROGRAM STANDARD

L Introduction

The Associated General Contractors of America (AGC) is a national trade association
representing more than 32,500 firms, including 8,000 of America's leading general contracting
firms. They are engaged in the construction of the nation's commercial buildings, shopping
centers, factories, warehouses, highways, bridges, tunnels, airports, water works facilities, waste
treatment facilities, dams, water conservation protects, defense facilities, multi-family housing
projects and site preparation/utilities installation for housing developments. AGC has committed
significant resources to expanding safety and health education and training programs, including
those sponsored in cooperation with OSHA. AGC is continuously developing new safety
programs, products and services to advance construction industry safety and health.

AGC supports using written safety and health programs as a central part of any program
to prevent injuries and illnesses in the workplace. As part of the statement for the record, AGC is
attaching a copy of the association's model safety and health program. This document is the
building block for safety and health programs in the construction industry.

1L History of AGC involvement with the written safety and health program draft

Since the written safety and health program standard was proposed, AGC has been
working with OSHA to develop a standard that would improve safety and health without
imposing more paperwork requirements on contractors. AGC wants to build on the successful
written safety and health programs already being used throughout the construction industry. As
a result of OSHA's request for stakcholder involvement, AGC, along with several other
construction trade associations, have proposed a draft written safety and health program. On
October 16, 1996, AGC, along with six other construction industry trade associations, submitted
to OSHA a draft written safety and health program standard that all of the groups support as the
best means of improving workplace safety and health. A copy of the construction industry draft
safety and health program standard, along with a letter signed by AGC and the other six
construction industry trade associations is attached to this statement. AGC, along with the rest of
these groups, supports a written safety and health program standard, provided the standard is
simple, fiexible, and improves workplace safety and health. Unfortunately, it appears that
OSHA is moving in a different direction than the proposal put forward by the construction
industry.

Instead of a simple, flexible standards, OSHA is moving in the direction of a detailed,
descriptive plan that attempts to dictate specific instructions on how to carry out a written safety
and health program. On August 8, 1996, the ACCSH issued a draft summary of a written safety
and health program. On March 14, 1997, ACCSH issued a follow-up draft summary. Both
contain a multitude of requirements that must be met in order for a contractor to comply with the
draft written safety and health program standard.
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Problems with the written safety and health program draft

Among the problems AGC has with the draft written safety and health program standard

New definitions: Using the 3/14/97 ACCSH draft, there are six new definitions
contained in this document, including:

1.

Authorized person - a person approved or assigned by the employer to perform a
specific type of duty or duties or to be at a specific location or locations at the
jobsite.

Qualified - one, who by possession of a recognized degree, certificate, or
professional standing, or who by extensive knowledge, training, and experience,
has successfully demonstrated his ability to solve or resolve problems relating to
the subject matter, the work, or the project.

Employer - contractor or subcontractor within the meaning of the Act and of this
part.

Employee - every laborer or mechanic under the Act, regardiess of the contractual
relationship which may be alleged to exist between the laborer and mechanic and
the contractor or subcontractor who engaged him.

Suitable - which fits, and has the qualities or qualifications to meet a given
purpose, occasion, condition, function, or circumstance.

Hazard analysis - the method to identify and evaluate work processes and
associated hazards including the elimination, prevention or control of the hazard.

Mandates instead of flexibility: The 3/14/97 ACCSH written safety and health program
draft outline for the construction industry contains 35 separate requirements for
contractors. A document with 35 separate requirements is neither flexible nor simple.
The requirements of this draft for contractors include:

1.

Develop, implement, and maintain a written safety and health program that
includes safe work procedures that apply to conditions, operations, tasks, or
processes that their employees perform during construction work.

Develop and implement specific safety and health plan and procedures as part of
the program, for particular aspects of their work, conditions, operations, tasks or
processes not covered by the program, where hazards and work are provided for

in the program, a jobsite plan is not required.
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Conduct frequent and regular inspections of their work area to monitor the
effectiveness and implementation of the safety and health program.

Assign and describe the duties of individuals responsible for effectiveness and
implementation of the program.

Identify the individual(s) responsible for conducting job site inspections and
require that the work be stopped in the event of an imminent danger.

Designate at least one competent person who has received documented safety and
health training appropriate to the work being performed and who has the authority
and the responsibility to take prompt corrective measures, is knowledgeable of the
employer’s program and applicable standards, and is capable of identifying
existing and predicable hazards.

Establish and follow procedures for coordinating their safety and health activities
with other affected employers at the site.

Notify affected contractors and employees of high hazard operations and the
precautions to be taken prior to the start of the operation.

Make the safety and health program and plan available to affected employees.

Require and provide for the director or anonymous reporting of unsafe conditions,
unsafe acts, and non-conformance with the program.

Identify phases, activities, and operations requiring the services of a licensed
professional engineer wherever provided in this program.

Each contractor shall establish and implement procedures for the following elements to be
included in the contractor's written safety and health program -

12.

13.

14.

15.

16.

Frequency and scope of inspections during their phase of work.

Hazard control method(s) such as engineering controls, administrative controls,
safe work procedures and personal protective equipment.

Reporting of injuries, illnesses, and other safety and health incidents.

Conducting incident investigation and implementing corrective action to prevent
recurrence. .

Job site and activity hazard analysis.
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Emergency response plans.

Methods and frequency of program evaluation to verify program implementation
and identify areas for improvements.

The employer’s and the employee's role, responsibility and accountability for
following their employer’s safety and health program.

Employee Participation: Each contractor shall provide the opportunity for employee

involvement in -
20.  The implementation, maintenance, and review of the safety and health program.
21.  Identification and correction of hazardous conditions.
22.  Safety and health training and evaluation of training effectiveness.
23.  Review of project fatality, injury, illness and exposure records while protecting

individual confidentiality and privacy.

Training: Each contractor shall --

24.

25.

26.

27.

28.

29.

30.

Establish procedures for identifying and providing training required for a
particular job

Not direct or allow employees to perform work unless they have received training
in the avoidance of hazards associated with the work or where uncontrolled
hazards exists.

Permit only those employees qualified by training or experience to operate
equipment and machinery.

Language describing general training to be submitted for review from the
"training work group."

Training shall be documented.

Where employee knowledge has been clearly demonstrated and documented, the
contractor need not replicate the training.

In job site areas where harmful plants or animals are present, employees who may
be exposed shall be instructed regarding the potential hazards, and how to avoid
injury and the first aid procedures to be used in the event of injury.
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31.  All employees required to enter into confined or enclosed spaces shall be
instructed as to the nature of the hazards involved, the necessary precautions to be
taken, and in the use of protective and emergency equipment required. The
employer shall comply with any specific regulations that apply to work in
dangerous or potentially dangerous areas.

Housekeeping:

32.  During the course of construction, alteration, or repairs, form and scrap lumber
with protruding nails and all other debris, shall be kept cleared from work areas,
passageways, and stairs, in and around building and other structures.

33.  Combustible scrap and debris shall be removed at a regular intervals during the
course of construction. Safe means shall be provided to facilitate such removal.

34.  Containers shall be provided for the collection and separation of waste, trash, oily
and used rags, and other refuse. Containers used for garbage and other oily,
flammable, or hazardous wastes, such as caustics, acids, harmful dusts, shall be
equipped with covers. Garbage and other waste shall be disposed of at frequent
and regular intervals.

Personal Protective Equipment:

35.  The employer is responsible for requiring the warning of appropriate personal
protective equipment in all operations where there is an exposure to hazardous
conditions or where this part indicates the need for using such equipment to
reduce the hazards to the employees.

In contrast, the draft proposal from AGC and six other trade associations would require a
written safety and health program, set the basic elements of a plan, set the responsibilities for
both employers and employees in such a plan, set broad parameters to ensure that a written safety
and health program meets the necessary criteria to be a credible plan, and defines the safety and
health responsibilities on a multi-employer worksite.

C. Grandfather existing safety and health programs: When OSHA initially proposed a
written safety and health program standard, the agency offered to "grandfather" existing
safety and health programs. Since most companies already use written safety and health
programs, this is a policy that AGC supports. Construction companies that have proven
successful safety programs should be allowed to keep those plans in place.

Since the initial proposal, OSHA has backed off from grandfathering existing safety and

health programs. AGC supports grandfathering existing safety and health programs
proven to provide a safe and healthful workplace.
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Multi-employer issues: Since the mid 1980's, OSHA has been holding general
contractors responsible for violations of the Occupational Safety and Health (OSH) Act
committed by subcontractors. The justification for this policy came from the OSHA field
operations manual, and had no basis in the OSH Act. OSHA has never issued regulations
or promulgated a standard holding contractors liable for violations by subcontractors.
Throughout the draft written safety and health program, OSHA is attempting to change
the definition of terms in the OSH Act to make contractors liable for the OSHA violations
of their subcontractors.

For example, the definition of employee contained in the draft written safety and health
program is, "Every laborer or mechanic under the Act, regardless of the contractual
relationship which may be alleged to exist between the laborer and mechanic and the
contractor or subcontractor who engaged him." The definition of employee contained in
the Occupational Safety and Health Act is, "an employee of an employer who is employed
in a business of his employer which affects commerce.” By changing the definition of
employee, OSHA can then hold contractors liable for the safety violations of their
subcontractors. .

In the 8/28/96 written safety and health program standard draft, ACCSH made

contractors directly responsible for all workers on a construction site. The 3/14/97
referred to language that would require general contractors to coordinate safety programs
among different employers. Again, the general contractor would be subject to citations '
for violations of the OSH Act by subcontractors.

AGC does not support holding contractors liable for violations of the OSH Act unless the
contractor was aware of the violation and took no action to correct it. Moreover, OSHA
does not have the statutory power to cite contractors for violations of the OSH Act by
subcontractors. Section 5(a)(1) of the OSH Act states, "Each employer shall furnish fo
each of his employees (underline added) employment and a place of employment which
are free from recognized hazards that are causing or are likely to cause death or serious
physical harm fo his employees.” 1t is clear from the OSH Act that employers are
responsible for their employees.

Failure to commit to a construction specific proposal

Although OSHA has issued an outline of a draft construction industry proposal, the
agency will not commit to issuing a construction-specific written safety and health plan
standard. Previously, OSHA indicated there would be a construction-specific standard.
If OSHA moves forward with a written safety and health program standard, it must be
tailored to meet the unique working conditions of the construction industry.
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IV. Conclusion

AGC supports using written safety and health programs as a central part of any program
to prevent injuries and ilinesses in the workplace. If OSHA is going to issue a written safety and
health program standard, provided the standard is simple, flexible, and improves workplace
safety and health. Unfortunately, it appears that OSHA is moving in a different direction than
the proposal put forward by the construction industry. Instead of a simple, flexible standard,
OSHA is moving in the direction of a detailed, descriptive plan that attempts to dictate specific
instructions as to carrying out a written safety and health program. AGC supports giving general
contractors the flexibility to use a safety and health program that best reflects the unique features
of each worksite. If the draft OSHA written safety and health program is adopted, general
contractors will lose the flexibility necessary to ensure safe and healthful workplaces.
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October 16, 1996

Joseph A. Dear

Assistant Secretary of Labor (OSHA)
US.DOL

Room S-2315
MWAmN.W. .
‘Washington, D.C. 20210

The Wmmmﬂmwm.mmmmumm
standard for the conistruction industry. The draft was prepared by seven constructiont industry
associations representing more than 230,000 of America's construction employers.
Weﬁﬂymhmofawﬁuwmmw#omnﬂe.ﬂowa.wbe
effective the rule must be kept simple, flexible and friendly to America's smaller construction
employers. We believe our draft rule would sccomplish this while providing appropriate
protection for America's construction workers nationwide.

We thank you for the opportunity to participate in this rule-making process.

Sinﬁetely.

Air Conditioning Contractors of America _&M\
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SAFETY AND HEALTH PROGRAM

() General. (1) Each construction employer shall maintain a written safety and health
program which contains policies, procedures, and practices to recognize and protect their
employeesﬁomoewpmonalsafetymdhedthhaurds.

(2) Each program shall include pwvuwns for the identification, evaluation and prevention or
contro] of wockplace hazards.

@)uwmmmmwmmmmmmm
-(1) Employer Commitment and Employee Involvement.

QMMWMMaWMNn&Mhﬂ&MM
lndwotkingoondium N

('m‘)Bachconmm«nemployusbnllmde foremployeemvolvemeutmthe
implementation of the safety and health program.”

(iv) Bach construction employer shall assign and Gomenunicate responsibility for the
program. .

(ﬁ)memmmmbaﬁmeh
ad:ievingnﬁendhulﬂﬂwoddng

(mmmmuwﬁﬁummmmmww
the employer. Citations will not be given to employers whose employees fail to comply with
established procedures provided the employer has:

(A) informed employces sbout their obligation to comply with the safe work practices;

(B)pwﬁed-ﬁv-dhgdﬁu&hsrequindby(bxoofﬁsmu

. (C) established a disciplinary action program to address employee non-complisnce with the

(2) Inspections o
mumwwmmmumw
(if) Bach construction employer shall investigate jobsite sccidents.
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SAFETY AND HEALTH PROGRAM

(3) Hazard Prevention and Control.

@) Each construction employer shall establish pmeedums in the followmg order for hazard
prevention and control where feasible and appropriate:

(A) Enginecring and work practice controis;
(B) Administrative controls; and
. (C) Personal protective equipment.

mmwwmmmmmwmm
ﬁmﬁdmdmgmymediulm

(4) Safety and Health Treining. Each employer shall ensure that all employees have been -
informed about the hazards to which they may be exposed and how to prevent harm to
themselves and others from exposure to the hazards. ’

(¢) Mudti-Employer Jobsites. On multi-employer jobsites each construction employer shall
establish procedures for the following practices:

(1) Coordinating their safety and health activities with other directly affected construction
employers at the site; and

(2) notifying other affected construction employers of high hazard operations and the
precautions to be taken prior to the start of the operation.
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APPENDIX 1-APPROVED MODEL SATETY AND HEALTH PROCRAMS

Air Conditioning Contractors -
of America Guide To Safety and Loss Control

American Subcontractors Association  Conquering the Safety Crisis: A Model Program of
Subcontractors )

Associated Builders arid Contractors  Construction Site Safety Program

Associated General Contractors :
of America ’ AGC Guids for a Basic Company Safety Program
Painting and Decorating ’

Contudon}ofAmeﬁu " PDCA Safety System

National Association of Home Builders  The Model Company Safety & Health Program
. . for The Building Industry

National Association of
Plumbing -Heating-Cooling Contractors Safety Program
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AGC GUIDE FOR A BASIC COMPANY SAFETY PROGRAM

1. THE PURPOSE OF THE AGC GUIDE
FOR A BASIC COMPANY SAFETY PROGRAM

The AGC Guide for a Basic Company Safety Program has been developed
by the AGC Safety and Health Committee and the AGC Safety Engineers
Advisory Committee. The Guide is intended to aid general contractors,
specialty contractors and subcontractors of all sizes in the development of a
company safety program.

Safety programs are most effective when they are designed to meet the
specific and individual needs of each company. It may even be useful to
develop one for each company construction project. This publication does not
constitute a complete and comprehensive safety program. It must be modified
to address the safety needs of your company, its pro;ects and the employees
who will implement its procedures.

The intent of this guide is to encourage the development of individual
company programs by providing sample formats and suggested wording for
program components. Additional assistance is available from various sources
including insurance carriers, equipment manufacturers, suppliers, local AGC
Chapters, qualified safety consultants, OSHA and National AGC.

The AGC Guide for a Basic Company Safety Program is not intended to be
an exhaustive treatment of the subject, and should not be interpreted as
precluding other procedures which would enhance safe construction operations.
Issuance of this Guide is not intended to nor should it be construed as an
undertaking to perform services on behalf of any party ecither for their
protection or for the protection of third parties.

The Guide is also not intended nor should it be construed to provide legal
advice. Construction contractors should determine whether to seek legal
counsel as to all matters on which legal advice may be appropriate. The
AssoaadeeneralContracmofAnwmaassumsmlmblhtybrnhameon
the contents of this Guide.
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II. IMPORTANCE OF A WRITTEN
COMPANY SAFETY POLICY

This Guide is about Construction Worksite
Safety

It is important for each construction company to
establish a written safety policy. The safety policy
will serve many purposes but the primary purpose
is to provide guidelines by which a complete safety
program can be developed. A written safety policy
should be comprehensive and properly imple-

d. At a mini a prehensive safety
policy should:

e  Portray corporate commitment.

¢ Establish goals and ground rules for a successful
safety program.

®  Be carried out conscientiously on a daily basis.

A comprehensive safety policy can be an effec-
tive h for reducing accid in construc-
tion. Comprehensive safety policies consist of many
interrelated parts, each of which must be emphasiz-
ed to prevent weakening of the company’s entire

safety program.

I11. QUESTIONS TO ASK YOUR COMPANY

A. Commitment

Does your company have the commitment
necessary to make safety work?

The best safety programs have commitment from
employees at all levels. To establish commitment
on all levels, top management must first be con-
vinced that a company safety program will be
beneficial. When top management acknowledges the
significance of a construction site safety program, a
priority will be established which will filter down
though middle 2 to all employ

Construction companies take pride in the areas in
which they excel. In most cases, a close look at the

for a pany’s in a particular
area will show top management’s commitment to
that area. Likewise, a close look at a company's
deficient areas may show a lack of top manage-
ment’s commitment to those areas.

AGC believes that safety must be a top priori-
ty for both moral and economic reasons. Com-
panies whose top managers share this belief
generally have good safety programs, low injury
rates and low insurance costs to show for it.

Middle management must also be committed to
safety. Analyzing a firm’s safety records is a good
way to determine the level of middle management’s
commitment. Substandard safety records show lack
of commitment and that changes are in order.

Construction workers must also be committed to
compliance with the safety program. Commitment
can be developed by structuring elements of the
safety program to show employees that safety is
for their benefit. Employees who appreciate
management's concern for their health and safety
will understand the need for safety rules and will
make the effort to comply.

B. Assignment of Duties

Does each employee from g on down
know his or her assigned duties concerning
worksite safety?

Following the commitment of top management
comes the assignment of safety duties. Employees
at all levels must share in these duties because each
employee has a safety duty to every other
employee, regardless of their level within the
company.

Safety assignments must be understood by all
employeces. The right of each employee to a safe
workplace must be explained and delineated, along
with the duty to help keep it that way.




Management needs to make specific safety
assignments to all employees. It may be helpful to
put these assignments in writing. Suppliers and sub-
contractors often find their safety assignments set
forth in contract documents.

C. Safety Planning

When your company plans for a construction
project does it make safety an integral part of the
planning process? To do so, your firm should start
with a written safety policy.

While a company’s written safety policy should be
comprehensive, it does not have to be long or over-
ly detailed. A safety policy should state manage-
ment’s commitment to accident prevention and loss
control. The policy should also cover items in the
safety sp perti to the pany’s more
specific operations.

The first section of the policy is usually a state-
ment of commitment from a senior company of-
ficer. The second section is a generalization of pro-
gram elements expressed in the form of worksite
safety rules. This section should include a descrip-
tion of each duty assigned to each employee to
assist in implementation of the safety program.

The basic staterment of safety policy is followed
by the development of specific safety rules to
establish safe work practices. Rules must be con-
cise and easily understood. They are instructions to
your field personnel for safe working procedures.
They must be presented in a format which can be
casily implemented in the ficld.

It may be beneficial to establish rules for each
specific type of operation performed. These rules
can be dissemineted in onc-page handouts for
operations like building scaffolds, moving cranes,
operating equipment and trench shoring. There
should also be a list of general rules regarding the
use of personal protective equipment such as hard
hats, safety eyeglasses and safety belts. These rules
should be simple, brief and to the point. The
following list of resources may be helpful in
developing specific rules to meet your company’s
needs.

1. Trade associations often publish safety guidelines
for specific construction tasks/operations.

2. OSHA provides basic guidelines.

3. Many manufacturers publish *‘safe work prac-
tices™ for individuals who work with their pro-

\

ducts. Material Safety Data Sheets are also fur-
nished by manufacturers or suppliers for use
with chemical products.

4. Qualified safety consultants are a good source to
use for developing safety rules.

5. Insurance carriers have information based on
past data which may be helpful to you.

Using only pertinent safety rules will prove to be
more effective. Try not to burden employees with
unnecessary safety rules.

When planning for construction projects make
safety as much a part of the planning process as
settlng up the schedule. Production and safety are

pendent. Safe projects are more prod Y
cost effective and profitable.

Safety planning should also include emergency
procedures to minimize the |mpact of accidents that
do occur. Such proced i first
aid, rescue, fire f ighting and evacuation plans

In addition to planning for the safety of your
own employees, you need to consider the safety of
the general public and others on or near your
worksite.

D. Internal Communication

Do you communicate to your employees about
the need for safety?

In order to follow safety rules, your employees
must know and und d them. C is
vital to an effective safety program.

A good safety program utilizes written com-

Safety policies and p should be
produced in written form and dlssernmaﬂ.ed to all
employees.

Verbal comm plays an imp role in
forcing written p and practi Fi

“tool box talks'’ m an exoellcn( way to convey
the significance of safety.

Communication through conduct—leading by
example—lends credence to your safety program. A
safety program is made much more effective with
the ‘““do as I do’* approach. Nothing communicates
your commitment to safety faster than your good
example.

Communication is a two way flow of information.
Safety always suffers when communication breaks
down.

When a crew completes a difficult task without
injury, praise them for their effort. Emphasize the
positive accomplishments and dwell on the negative
only when it is necessary.



IV. TOOLS OF THE TRADE !
A. Training

Safety-related work rules help prevent injuries,
but because it is difficult to establish rules for
every single work task, training should be an im-
portant part of your safety program. Select the
training method you believe will be most suc-
cessful. Remember to consider any collective
bargaining agreements to which you are a party
when making arrangements for training.

There are two types of trainipg:

* Training for specific tasks; and
® General training in accident avoidance and
prevention.

. Accident avoidance and prevention training is
vital to an effective safety program. Experts
estimate that up to 90% of all accidents result from
human error, yet there are no standards or rules to
prevent workers from making mistakes. To help
prevent accidents you have to make ‘‘doing it safe-
ly’* synonymous with “‘doing it well’* and ‘‘doing
it right.”

There are several ways to provide employee
training. The following are some of the more
popular training methods you can use.

Weekly tool box talks are an effective training
method. To be truly effective, however, they must
be presented in a manner which is interesting to the
workers and which includes worker participation.
Meetings should include time for dees to ask
questions and to raise concerns about safety issues.
Many insurance companies and trade associations,
such as AGC, provide “‘tool box talks’’ to assist
employers in the selection and delivery of safety
topics. Private subscription services are also
available to provide new topics on a regular basis.
Remember to keep written records of:

® Topics covered.
* Times, dates and locations of the *‘talks"’.
® Names of employees in attendance.

Many i pani duct safety
seminars on the jobsite as part of their workers
compensation coverage. This type of training can
be utilized effectively before employees start work
on more hazardous operations.

Local Safety Councils and trade associations may
provide free or low-cost training programs. These
programs are tailor-made to meet specific training
requirements.

Many universities and other schools offer exten-
sive safety courses. These courses may be used

selectively to enhance the training of key
employees.

In-house training is also extremely important.
Each time a supervisor provides instructions on
how to perform a task, he or she should include
the related safety aspects. It only takes a few extra
minutes to outline the safety requirements of a
given task. Doing so will help employees to think
about safety while performing the task.

Employee meetings offer the perfect opportunity
to discuss safety. Corporate benefits of safety
meetings could include increases in employee
morale and loyalty.

B. New Employee Orientation

New employee safety orientation sets the tone for
safety on construction sites.

A “‘new’’ employee can be defined as any person
unfamiliar with a specific construction operation.
This definition includes:

® Persons new to the company.

* Persons new to a particular jobsite.

® Persons new to a particular crew.

¢ Persons new to a particular task or process.

A supervisor should be assigned to cover orienta-
tion duties although he or she may delegate this
assignment. The supervisor generally outlines
specific safety orientation procedures to be followed
by the foreman and other employees assigned to the
training function. The supervisor should follow-up
to make sure training is satisfactory.

The supervisor or delegate should distribute com-
pany safety materials to each new employee and
explain the contents thoroughly. New employees
should be allowed sufficient time to ask questions
and to clarify safety rules or procedures. Any re-
quired signatures to verify employee training
should be obtained and forwarded to the com-
pany office.

Other activities recommended for inclusion in
new employee safety orientation are:

Description of the work.

Explanation of the proper use of required per-
sonal protective equipment.

Identification of hazards, off limits areas and
pertinent safety regulations.

Follow-up to make sure safety procedures and
rules are understood,

.



C. On-Site Inspections

One of the better tools for enhancing safety pro-
grams is a sy of freqs on-site i i
Inspections can be conducted by several different
sources.

One source of safety inspection is the supervisor.
Supervisors should be required to observe, identify
and correct safety hazards.

Loss prevention services provided by your
workers compensation insurance carrier may in-
clude inspections. Often, when you purchase
workers compensation coverage you receive loss
prevention services at no extra charge. Give your
insurance company a list of all ongoing projects
and set up an inspection schedule. Loss-control
representatives have the advantage of observing
how other construction contractors handle safety
problems. Most carriers have national support
groups to address especially difficult probl In-
surance companies know where losses are most
likely to occur because of their wide claims ex-
perience. They can help you direct resources
toward the safety practices that will be the most ef-
fective. Insurance companies are an under-utilized
resource that can greatly improve safety programs.

The same statute that established OSHA field en-
forcement also established on-site consultation pro-
grams. These voluntary programs receive OSHA
funds, but are independent and do not engage in
enforcement activity. Consultation personnel will
conduct health and safety inspections on your job-
sites. They will make appropriate assessments and
convey the results. There is no charge for this
service.

OSHA's enfi branch cond licited
worksite inspecti Recomm ions resulting
from inspections performed by OSHA’s enforce-
ment branch can be used to improve existing safety
programs.

Regular safety i should be an assigned
duty of in-house safety personnel. On-site inspec-
tions keep safety at the forefront and ensure a high
degree of compliance with company safety rules.

D. Accident Investigations

Every accident should be investigated, even in-
cidents without injury. If for example, a sling
breaks and a load is dropped, it should be con-
sidered an accident even if there are no injuries.

O

166

Supervisors should investigate all accidents. The
results of each investigation should be reported on
a standard company form. Appropriate steps should
be taken to prevent recurrence.

Accident reports highlight problem areas.
Through the use of good reports, accident patterns
can be detected and resources directed toward
prevention. Accident reports make excellent
training tools. The cause and effect of accidents
can be reviewed at safety meetings.

An accident report contains, at a minimum:

t. Employee Information—Name, address, social
security number, sex, marital status, occupation,
and date of birth.

2. Worksite Information—Address of jobsite,

employee occupation, weather conditions.

. Accident Data—Information on what the
employee was doing, how the accident occurred,
who was injured and where. Diagrams should be
included.

4. Eyewi Names of eyewi
independent statements.

. Safety Rules—-What safety rules were in effect,
which rules in effect were not followed and what
could have been done to prevent the accident.

. Analysis—Primary, secondary and contributory
causes of the accident. ’

. Corrective Action—Steps to be taken to prevent
recurrence of this or similar incidents.

w
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E. Disciplinary Procedures

Even the best safety programs with the strongest

commitment will be ineffective without enforcement
hrough established disciplinary proced Some-
one should be assigned to help assure compliance
with the company’s safety program. That person
should have the authority necessary to assist with
the enft of the *s safety policy.
Violations must be dealt with in a firm, fair and

i . An enf system should
include warnings, layoffs and dismissal for those
who do not comply.

Look at safety rule compliance in the same
manner you would view other work orders. A brick
mason who refused to lay brick would be fired.
Safety violations must be handled in much the same
way. Refusing to wear a hardhat when pany
policy requires wearing a hardhat is a flagrant
violation of policy and comparable to ignoring a
work order.




Field supervisors should have the authority
necessary to assist in the enforcement of company
safety policy as it pertains to the crews. They are
on-site and in a position to take corrective action.
Field supervisors should always be aware of safety
where their crews are concerned. If a dispropor-
tionate share of OSHA violations or accidents occur
on a job, it's a good bet that safety practices are
not a top priority. In such cases, supervisors should
be confronted and appropriate corrections made.

F. Incentive Programs

Incentive programs are an effective way to show
management’s commitment to safety. Incentives can
range from informal recognition to more elaborate
awards programs. Everyone likes to be recognized
and in many cases a few dollars spent on incentives
can amount to significant savings in the long run.
Your insurance carrier or local trade association
can often help you structure an incentive program
to meet the needs of your company.

Employees know that their company values ac-
complish such as ¢ leting projects under
budget. Let them know the company values safety
performance as well. Employees who realize that
safety is part of the eval p for b
and promotions will make safety part of their work
priority.

G. Recordkeeping

An increasingly important part of a complete
safety program is accurate recordkeeping.

The Occupational Safety and Health Act requires
cach employer to maintain a log of recordable, oc-
cupational injuries and illnesses, which lists each

ployee who is injured or who acq a job-
related illness. Any employee who receives medical

loses conscic is restricted in mo-

tion, requires a job transfer for medical reasons or
dies as a result of a workplace injury must be
recorded on the log along with details of the inci-
dent. This log must be maintained at the start of
each job and posted during February of each year.
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A new log must be started on January 1 for each
year of the job. The log must be available for
review during OSHA inspections. Assistance in
meeting the recordkeeping requirements can be
found in an OSHA publication entitled Recordkeep-
ing Guidelines For Occupational Injuries and Ill-
nesses. Remember to report any fatality to
OSHA within 48 hours.

Your company’s program should also address the
llection and mai of other safety records
such as training records, safety materials received
and monitoring test results. Remember that your
employees have the right of access to their medical
records along with monitoring and test results.

C

|
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V. ANCILLARY PROGRAMS
A. Hazard Communication
Standard is !

The Hazard Comm p
and requires thorough company review to assure
compliance. The dard requires a company spe-
cific written hazard communication program,
develop of a hazardous chemical list, the col-
lection of material safety data sheets, labeling of
chemical containers and employee training. The en-
tire regulation is explained in detail in a companion
document produced by the AGC of America en-
titled Hazard Communication Compliance Guide for
Construction (Publication No. 109). A sample pro-
gram is included in this guide, but you are caution-
ed not to rely on it without a full understanding of
the standard.

B. Drugs and Alcohol

Construction sites are far too dangerous to have
employees working under the influence of drugs or
alcohol. Drug tests performed on injured employees
indicated that 35% were under the influence of a
controlled substance at the time of the injury. In
addition, it is likely that the activities of impaired
workers have caused injury to non-user coworkers.
The intricacies of setting up a complete program
exceed the scope of this document. A sample is in-
cluded but only to serve as a catalyst for internal
develop of a company program. The sample is
not intended to deal with recent federal legislation.
For all Federal contracts over $25,000 written or
revised after March 18, 1989, prime contractors
are required to implement a Drug-Free Workplace
Policy. Requirements of the federal legislation are
explained in AGC of America’s publication entitled
The Drug-Free Workplace Act Compliance Guide
Jor Comtractors. (Publication No. 164). Guidelines
for programs not covered by federal regulations are
in AGC of America’s publication entitled Guide to
A Drug-Free Workplace) (Publication No. 160).
State and local laws vary a great deal in this
regard. Any program you develop must be review-
ed by legal counsel.

VL. WORKING WITH REGULATORY
AGENCIES

Various regulatory agencies are charged with en-
forcing workplace safety and health laws. These in-
clude the Occupational Safety and Health Ad-
ministration, Mine Safety and Health Administra-
tion, various state safety departments, the U.S. Ar-
my Corps of Engineers, the Bureau of Reclamation
and others. Since OSHA is the agency with
primary construction site safety responsibility,
OSHA will be discussed here in some detail.

The Occupational Safety and Health Administra-
tion (OSHA) was established to administer the Oc-
cupational Safety and Health Act of 1970. This
federal law was promulgated to afford a safe and
healthful work place for all employees. The stan-
dards which govern the construction industry are
contained in Section 29 of the Code of Federal
Regulations, Part 1926, with some incorporated
references from Part 1910. References are made to

.ANSI Standards and various other professional

safety standards. A number of points to consider
when dealing with OSHA are listed below.

A. Harassment

Federal compliance officers and state inspectors
are not to be harassed, intimidated or abused.

B. Responsibilities

Among other things, federal law requires
employers to:

1. Provide a place of employment free of hazards
which may cause illness, injury or death to
employees.

2. Comply with standards, rules, or regulations
adopted by the U.S. Department of Labor.
3. Post notices which inform employees of their
rights and duties as defined by the OSH Act.
4. Maintain records regarding injuries, accidents

and site inspections.

5. Provide such personal protective equipment as

6. Provide required employee safety training.



C. Recordkeeping

Each site must maintain records and logs of
employee job-related injuries and illnesses. The re-
quired forms are:

1. Log of Occupational Injuries and Ilinesses
(OSHA Form 200).
a. Entries must be current within six working
days from the time the employer is notified of
the injury or illness. R
b. The official log need not be maintained on-site
but its location must be one that allows
adherence to the six-day requirement. A copy
of the log, updated to within 45 days of the
current date, must be available for inspection
on-site.

2. Sup y Record of Occup
or flinesses (OSHA Form 101).
a. This form is a detailed record of individual in-
juries or illnesses which are job-related and
must be completed for each entry recorded on
OSHA Form 200.

b. “‘State First Report of Injury”’ forms, provid-
ed by the Workers Compensation Division of
some insurance companies may be used if it
provides the same information required by
OSHA Form 101.

D. What To Do If OSHA Inspects
Itisa to ire a search

pany’s right to req
from OSHA prior to an inspection.
An OSHA inspection may result from any of the
following:

I Injuries

¢ Inspection stemming from an employee
complaint.

¢ Inspection following a fatality or serious injury.

® Generally scheduled inspection.

® Follow-up inspections to ensure compliance
with previous violations.

* Voluntary consultation inspection.

The function of the Compliance Officer is to
identify conditions and/or acts which the officer
considers unsafe and in violation of the construction
safety regulations.

The Compliance Officer may not violate any
known safety regulation and is responsible for pro-
viding and wearing the appropriate personal protec-
tive equipment. Failure to comply with the project
safety program is cause to deny the officer admit-
tance to the site or to prematurely halt the
inspection.

The Compliance Officer may consult with

ployees regarding of safety and health to
the extent y to conduct a thorough :
inspection.

The Compliance Officer will present identifica-
tion and state the purpose of the visit. An opening
conference will be held with representatives from
all on-site contractors, union stewards on unionized
projects and any construction managers.

The Compliance Officer will:

. State the nature of the inspection: General Com-
plaint, Target Industry, Other.

State the approximate time the inspection will
take place.

. Request copies of safety programs, accident
reports and inspection surveys.

. Approve members of the inspection party. Each
employer has the right to represemtation.

5. G lly di the purpose of the OSH Act,
its sanctions, and the authority vested in the
OSHA Compliance Officers by the Act.

. Advise that at the conclusion of the inspection, a
closing conference will be held to discuss any
alleged violations noted to determine abatement
deadlines and to answer any questions.

N
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During the inspection:

—

. Do not permit unnecessary contractor employees
to linger near the inspection party.

. Do not harass, threaten, or otherwise intimidate
the Compliance Officer.

. The employer has the right to protect trade
secrets.

At the completion of the inspection, the Com-
pliance Officer will either hold a general meeting
of all contractors or will meet with each contractor
individually.

N

w
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E. Citations

As a result of an inspection, citations and notice
of monetary penalty may be issued. Should a cita-
tion/penalty notice be received, the following must
be done:

1. Post copies of citations near the area cited.
Postings must remain for three working days or
until corrections have been made.

2. The company has fifteen working days from
receipt of a citation to the citation or to
accept it. Failure to take action within those fif-
teen days means the company has accepted the
citation and is judged in violation. An employer
has the right to an informal conference with the
OSHA area director in an attempt to resolve any
problems. If this does not yield » satisfactory
result, it is the employer’s right to have a hear-
ing before an Administrative Law Judge. It is

gly ded, though not Y,
that you have an attorney to represent your in-
terests. If the Administrative Law Judge rules
against you it is your right to appeal to the Oc-
cupational Safety and Health Review

Commission.




171

VII. COMPONENTS OF A BASIC COMPANY SAFETY PROGRAM

A.

Z o mom

Sample Corporate Commitment Letter signed by a senior company officer. (Page 11)

Sample General Statement of Policy outlining overall company safety commitment and assignment of
duties. (Page 12)

. General Work Rule Guide usable in most construction firms. In tailoring your firm’s policy, you

should select those sections most applicable to your company. Some operations and specialty types of
construction will need more detailed rules. (Page 14)

. Written Hazard Communication Program Guide to assist in compliance with the Hazard Communica-

tion Standard for Construction, 29 CFR 1926.59. (Page 26)
Sample Drug and Alcohol Program (Page 28)
Sample Problem Solving Procedure (Page 31)

« Sample Checklist For Safety Program Compliance (Page 32)

. Sample Incentive Programs (Page 38)
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(COMPONENT A)
SAMPLE CORPORATE COMMITMENT LETTER

**t**l*’ 19**
TO ALL:
EMPLOYEES, SUBCONTRACTORS, SUPPLIERS, AND CUSTOMERS OF*##**sx
RE: SAFETY IN CONSTRUCTION

Safety in all ********%x gperations is not just a corporate goal, it is a requirement!

To this end, we have formulated this written policy to govern all the operations of ***#**%_

It is a condition of employ with that all employees adhere faithfully to the requirements of
this policy, as well as the safety rules, instructions, and procedures issued in conjunction with it. Failure to do
so will result in disciplinary action as outlined in the attached policy.

"t is a condition of all subcontracts and purchase orders issued by ******¥** that this policy and the safety
rules, i ions and proced: issued in conjunction with it, as well as all applicable state, federal and local
codes and regulations be adhered to. Failure to comply is a breach of contract terms.

All visitors to any operation including but not limited to suppliers, owner rep ives, agents
of the architect or engineer, regulatory authorities and insurance company representatives shall be required to
follow all safety rules and regulations in effect during their visit.

**kxkakkxr® will make an effort to ensure that the operations of other contractors not under our control do not
endanger the safety of our employees. To this end all employees are required to report hazardous activities of
other employees to appropriate ****¥**** officials, ’

The Safety Director, General Superintendent, Job Superintend and foremen have the full support of
in enforcing the provisions of this policy as it relates to responsibilities assigned to them.

Sincerely,

Senior Company Officer




173

(COMPONENT B)
SAMPLE GENERAL STATEMENT OF POLICY

It is the policy of this company to provide a safe and healthful place of employment for ALL OF ITS
EMPLOYEES.

It is therefore the purpose of this stated policy to:

1.
2.

3. E

4.

Abide by all federal, state and local regulations as they pertain to construction.
Apply good sense and safe practices to all jobs.

good judg in the application of this policy.

Protect the public from any and all hazards which result from our operations.

To further these goals the followmg assignments of responsibility are made:
MANAGEMENT

1.

PRNOMAWN

Establish rules and programs designed to promote safety and make known to all employees the established
rules and programs.

. Provide all superv:sors with copies of appropnate rules and regulations.

Make availabl g y for employees to perform their tasks safely.

Provide protective equlpment for employees where required.

Impress upon all the responsibility and bility of each individual to maintain a safe workplace.
Record all instances of violations and investigate all accidents.

Discipline any employee disregarding this policy.

Require all subcontractors as a matter of contract and all material suppliers through purchase order terms
to follow safety rules.

9. Encourage all prime contractors to work safely.
10.
I

Appoint a company employee with enforcement authority over safety matters.
Conduct safety inspections of all the company’s jobsites, maintain records, and continually monitor the
program for effectiveness.

PROJECT SUPERINTENDENTS COOPERATING WITH ON-SITE SAFETY PERSONNEL

1
2.
3

X N VY

g

SemNomswN-

. Plan production so that all work will be done in compliance with established safety regulations.

Be completely responsible for on-the-job safety and health and secure the correction of safety deficiencies.

- Make sure proper safety materials and protective devices are available and used and all equipment is in

safe working order.

Instruct foremen in safety requirements.

Review accidi supervise ion of unsafe practices, and file accid

Conduct jobsite safety meetings and provide employees with proper instruction on safety requirements.
Require conformance to safety standards from subcontractors.

Notify company office of safety violations.

‘Provide for the protection of the public from company operations.

Attempt to ensure safe performance by others present on the site, including owner and architect/engineer
representatives, the general public, visitors, and the employees of other

FOREMEN

Carry out safety programs at the work level.
Bewmofdlafaymmnmmmswaﬂeworkmgpmms

Pian all work activities to comply with safe working practices
lnnmamwemployeeuﬁexmnganpioyeesperfommgmwmbmnfew:hngpuam
Install and maintain devices to protect the public from company operations.

Make sure protective equipment is available and used
mmMummaMewwmm&memm
Correct all hazards, including unsafe acts and conditions which are within the scope of your position.
Seumwmdiedmhmmudemployea

0. Report all injuries and safety violations. @
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WORKERS

R SRR

Work safely in such a manner as to ensure your own safety as well as that of coworkers and others.
Request help when unsure about how to perform any task safely.

Correct unsafe acts or conditions within the scope of the immediate work.

Report any uncorrected unsafe acts or conditions to the appropriate supervisor.

Report for work in good mental and physical condition to safely carry out assigned duties.

Avail yourself of company and industry sponsored safety programs.

Use and maintain all safety devices provided.

Maintain and properly use all tools under your control.

Follow all safety rules.

10. Provide fellow employees help with safety requirements.
ALL PERSONNEL

1
2.
3.
4

5.

6.
7.

Strive to make all operations safe.

Maintain mental and physical health conducive to working safely.

Keep all work areas clean and free of debris.

Assess result of your actions on the entire workplace. Work will not be performed in ways that cause
hazards for others.

Before leaving work replace or repair safety precaution signs removed or altered. Unsafe conditions will
not be left to imperil others.

Abide by the safety rules and regulations of every construction site.

Work in strict conformance with federal, state and local regulations.

SUBCONTRACTORS AND SUPPLIERS

. Abide by the safety rules of contractors on site.

Notify all other contractors when their activities could affect the health or safety of other company
employees.

Check in with jobsite supervision before entering the jobsite.

Inform controlling contractor of all injuries to workers.

. Report to controlling contractor any unsafe conditions that come to your attention.
ARCHITECTS, ENGINEERS, OWNERS AND VISITORS SHALL BE REQUESTED TO:

1.
2.
3.

Abide by all safety rules.

Inform construction site superintendent before entering a construction site.

Check in with the jobsite supervisor so personal protective equipment may be provided such as hard hats,
eye protection and respirators if necessary.
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(COMPONENT C)
GENERAL WORK RULE GUIDE

The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your company from this guide and other
sources as required.

Abrasive Grinding .

Abrasive wheel bench or stand grinders must have safety guards strong enough to withstand bursting wheels.
Adjust work rests on grinders to a clearance not to exceed 1/8 inch between rest and wheel surface. Inspect
and ring-test abrasive wheels before mounting. Always leave wheel in working condition for next user. Proper-
ly dress wheel before and after use.

Access
Use only safe means of access to and from work areas. Jumping from or to work areas is not allowed, nor is
sliding down cables, ropes or guys.

Air Tools

Secure pneumatic tools to hose in a positive manner to prevent accidental disconnection. Install and maintain
safety clips or retainers on pneumatic impact tools to prevent attachments from being accidentally expelled. All
hoses exceeding 1/2 inch inside diameter require safety devices at the source of supply to reduce pressure in
case of hose failure.

Attitude

All company employees are required to treat safety as the number one priority. As such, they are expected to
report to work in good mental and physical condition to safely perform their assigned duties. Before starting
any task, employees must consider the possible effects of their actions on themselves and others and take ap-
propriate protective measures.

Belt Sanding Machines

Belt sanders will not be used without guards in place.

Compressed Air, Use of

Compressed air used for cleaning purposes may not exceed 30 psi, and then only in conjunction with effective
chip guarding and personal protective equipment. Exceptions to 30 psi are allowed only for concrete form, mill
scale, and similar cleaning operations. The use of compressed air to clean off yourself or other workers is not
allowed.

Compressed Gas Cylinders
Put valve protection caps in place before compressed gas cylinders are transported, moved, or stored. Cylinder
valves will be closed when work is finished and when cylinders are empty or being moved.

Compressed gas cylinders will be secured in an upright position at all times. Keep cylinders at a safe distance,
or shield from welding or cutting operations and place where they cannot become part of an electrical circuit.
Oxygen and acetylene must not be stored together.

Oxygen and fuel gas regulators must be in proper working order while in use.
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your y from this guide and other
sources as required.

P

Concrete, Concrete Forms and Shoring
All protruding reinforcing steel, onto or into which employees could fall, must be guarded to eliminate the
hazard of impalement. Wire mesh needs to be secure from recoiling.

Form work and shoring will be designed and constructed to safely support all loads imposed during concrete
placement. All components will be inspected prior to erection. Drawings or plans of jack layout, form work,
shoring, working decks and scaffolding systems will be available at the jobsite.

Forms and shores may not be removed until it has been determined that the concrete has gained sufficient
strength to support its weight and superimposed loads.

Cranes or Derricks N
Rated load capacities, recommended operating speeds, and special hazard warnings or instructions must be con-
spicuously posted on all equipment. Instructions or warnings must be visible from the operator’s station.

Accessible areas within swing radius of a crane must be barricaded to prevent employees from being struck or
crushed by the crane.

Except where electrical distribution and transmission lines have been de-energized and visibly grounded, or
where insulating barriers not a part of or an attachment to the equipment or machinery have been erected to
prevent physical contact with the lines, no part of a crane or its load shall be operated within 10 feet of a line
rated to S0kV or below; 10 feet + 4 inches for each 1kV over 50kV for lines rated over 50kV, or twice the
length of the line insulator, but never less than 10 feet. Cranes will be inspected before each use by the
operator. Any defects must be corrected before use. Logs of crane inspections must be kept with the crane.

Crane and Derrick Suspended Personne! Platforms

Crane or derrick suspended personnel platforms may not be used unless the erection, use, and dismantling of
conventional means of reaching the worksite would be more hazardous or not possible. Equip used for this
purpose must be tested and d in strict accord with 1926.550(g) or state plan equivalents.

quipp

Disposat Chutes

Use an enclosed chute whenever materials are dropped more than 20 feet to any exterior point of a building.
When debris is dropped through floor holes without a chute, the area where the material is dropped must be
enclosed with barricades at least 42 inches high and not less than 6 feet back from the projected edges of the
opening above. Post warning signs at each level.

Drugs and Alcohol
Use or p ion of alcoholic b ges or p! iption drugs on the jobsite is forbidden. Workers report-
ing under the influence of alcohol or controlled substances will not be allowed to work.
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your pany from this guide and other
sources as required.

Elecirical-General

All extension cords must be 3-wire type. p cd from ge. and not f: J with staples, hung from nails,
or suspended from wires. No cord or tool with a damaged ground plug may be used. Splices must have soldercd
wire connections with insulation equal to the cable. Worn or frayed cables may not be used.

Except where bulbs are deeply d in a refl » bulbs on temporary light will be equipped with guards.
Temporary lights may not be suspended by their electric cords unless so designed.

Receptacles for attachment plugs will be of approved, concealed contact type. Where different voltages, fre-
quencies, or types of: current are applied, receptacles must be such that attachment plugs are not
interchangeable.

Each disconnecting means for motors and appliances, and each service feeder or branch circuit at point of
origin, must b legibly marked to indicate its purpose, unless located and arranged so that the purpose is
evident.

Cable passing through work areas will be covered or elevated to protect from damage. Boxes with covers for
the purpose of disconnecting must be securely and rigidly fastened to mounting surface.

No employee may work in proximity to any electric power circuit that may be contacted during the course of
work, unless protected against electric shock by de-energizing circuit and grounding it or by guarding with ef-
fective insulation. In work areas where the exact location of underground electric power lines is unknown,
workers using jackhammers, bars or other hand tools which may contact lines must wear insulated protective
gloves.

Electrical—GFCI or Inspection
15 and 20-ampere receptacle outlets on single-phase, 120-volt circuits for ion sites which are not a
part of the permanent wiring of the building or structure, must be protected by either ground-fault circuit inter-

rupters or an quip gr g cond program.

An assured equip g ding cond program covers all cord sets, receptacles which are not a part of
the permanent wiring of the building or structure, and equipment connected by cords and plugs.

Inspect each cord set, attachment cap, plug and receptacle of cord sets, and any equipment connected by cord
and plug, except cord sets and receptacles which are fixed and not exposed to damage, before each day’s use

for external defects and possible internal damage. R from service or repair immediately any defective
items.

Tests will be performed on all cord sets, receptacles which are not a part of the permanent wiring of the
building or structure, and cord and plug-cc d equip quired to be grounded. Gi ding conductors
will be tested for inuity, Each ptacle and h cap or plug will be tested for correct attachment
of the equip g ding cond ;

Tests will be recorded. The test record must identify each receptacle, cord set, and cord and plug-connected
equipment that passed the test, and will indicate the last date it was tested or the interval for which it was
tested. No electrical tool or cord may be used unless it has been tested according to the company’s assured
grounding program. The noncurrent-carrying metal parts of fixed, portable and plug-connected equipment must
be grounded, except those protected by an approved system of double insulation. The path from circuits,
equipment, structures, and conduit or enclosures to ground must be permanent and continuous and have ample

current-carrying capacity.
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your p from this guide and other
sources as required.

Equipment Operation

No employee will operate electric, gas or hand-powered tools or equipment unless familiar with use of the item
and safety precautions required. Supervisors will provide necessary safety information for all tasks and
equipment.

E ing and Trenchi
e -]
Before opening any excavation, efforts (i g utility p ) must be made to determine if there

are underground installations in the area. Underground utilities must be located and supported during excava-
tion operations.

Teds

Walls and faces of trenches 5 feet or more in depth, and all excavatiops in which

ployees are exposed to
danger from moving ground or cave-in, must be guarded by shoring or sloping.

Where employees may be required to eater ions, d material must be stored at least 2 feet from
the edge of the excavation.

Appoint a competent person. Make daily inspections of excavations. If evidence of possible cave-ins or slides
is apparent, cease all work in the ion until p ions have been taken.

Excavations over 20 feet deep must have shoring or sloping designed by a professional i . Trenches 4
feet deep or more require adequate means of exit such as ladders or steps, located S0 as to require no more
than 25 feet of lateral travel.

Explosives and Blasting
Only authorized and qualified persons will be permitted to handle and use cxplosnves Smoking and open
flames are not permitted within 50 feet of explosives and d 2 g

Eye and Face Protection

Eye and face protection will be provided and must be worn when machines or operations present potential eye
or face injury. Employees involved in welding operation must wear filter lenses or plates of the proper shade
number. Employees exposed to laser beams must use suitable laser safety goggles which will protect for the
specific wave length of the laser and be optical-density (0.D.) adequate for the energy involved.

Goggles will be worn over any employee owned prescription glasses that do not meet industrial safety
standards.

Fencing

Security fencing protects employees, the pany and the g I public. All fencing must be maintained by
all employees to the extent of their job description. Report to your supervisor defects beyond your ability to
repair.

Fire Protection

Fire fighting equip must be pi ly located and readlly accessxble at alt tlmes, and periodically in-
spected and maintained in operating condmon Report any inop or to your supervisor.

If the project includes automatic sprinkler protection, installation will closely follow construction and be placed
in service, as soon as applicable laws permit, following completion of each story.

Fire extinguishers, rated not less than 2A, will be provided for each 3,000 square feet of building area (or ma-
jor fraction). Travel distance from any point to the nearest fire extinguisher may not exceed 100 feet with at
least one extinguisher per floor. In multi-story buildings, at least one fire extinguisher must be located adjacent

to the stairway.
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your pany from this guide and other
sources as required.

Flag Personnel

When signs, signals, and barricades do not provide necessary protection on or adjacent to a highway or street.
flag personnel or other appropriate traffic controls, must be used. Flag personnel will wear a red or orange
warning garment. Warning garments worn at night will be of reflectorized material.

Flammable and Combustible Liquids
Only approved containers and portable tanks will be used for storage and handling of flammable and combusti-
ble liquids.

No more than 25 gallons of flammable or combustible liquids may be stored in a room outside of an approved
storage cabinet.

N

No more than 60 gallons of flammable or 120 gallons of combustible liquids m;éy be stored in any one storage
cabinet.

No more than three storage cabinets may be located in a single storage area. Inside storage rooms for flam-
mable and combustible liquids must be of fire-resistive construction, with self-closing fire doors, 4-inch sills or
depressed floors, a ventilation system of at least six air changes per hour, and electrical wiring and equipment
approved for Class I, Division 1 locations.

Storage in i tside buildings may not exceed 1,100 gallons in any one pile or area. Grade storage
areas to divert possible spills away from buildings or other exp , or surround storage areas with a curb or
dike. Locate storage areas at least 20 feet from any building and keep free from weeds, debris, and other com-
bustible materials. Keep flammable liquids in closed containers when not in use.

Post conspicuous and legible signs prohibiting smoking in service and refueling areas.
Floor Openings, Open Sides, Hatchways, Etc.

Guard openings with a dard guardrail and toeboards or cover. Provide railing on all exposed sides, except
at entrances to stairways.

Every open-sided floor or platform, 6 feet or more above adjacent floor or ground level, must be guarded by a
dard railing, or equivalent, on all open sides except where there is entrance to a ramp, stairway, or fixed
ladder.

Runways 4 feet high or more need standard railings on all open sides.

Guard ladderway floor openings or platforms with standard guardrails and standard toeboards on all exposed
sides, except at entrance to opening, with passage through the railing provided by a swinging gate or offset so
a person cannot walk directly into opening.

Temporary floor opening will have standard railings or effective covers.

Floor holes into which persons can accidentally walk will be guarded by either a standard railing with standard
toeboard on all exposed sides, or a standard floor hole cover.

While the cover is not in place, the floor hole will be protected by a standard railing.

®
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your pany from this guide and other
sources as required.

Gases, Vapors, Fumes, Dusts, and Mists
Exposure to toxic gases, vapors, fumes, dusts, and mists at a concentration above those specified in the
““Threshold Limit Values of Airborne Contaminants’’ of the ACGIH should be avoided.

When engineering and administrative controls are not feasible to achieve full compli protective equip

or other protective measures will be used to keep the exposure of employees to air contaminants within the
limits prescribed. Any equip and technical used for this purpose must be reviewed for each par-
ticular use by a technically qualified person. Employees will wear all furnished equipment at all times.

Hand Tools
Employees will not use unsafe hand tools. Wrenches may not be used when jaws are sprung to the point slip-

page occurs. Keep impact tools free of mushroomed heads. Keep wooden tool handles free of splinters or
cracks anc' assure a tight connection between the tool head and the handle.

Electric-power operated tools will either be approved double insulated, be properly grounded, or used with
ground fault circuit interrupters.

Hard Hats
Hard hats will be worn at all times on construction sites.

Hazard Communication

Employees will receive training on their rights, duties and responsibilities under the Hazard Communication
Standard. A copy of the company’s program and the standard will be made available to all employees on re-
quest. Employees will review Material Safety Data Sheets when working with a covered material for the first
time and anytime thereafter when a question arises. Safety precautions outlined on Material Safety Data Sheets
are to be followed.

Hearing Protection
Hearing protection will be worn in areas where sound levels may exceed 85 decibels.

Heating Devices, Temporary
Fresh air must be present in sufficient quantities to maintain the safety of workers. Solid fuel salamanders are

23 hndldi PR

P ited in gs and on

Hoists, Material and Personnel

Rated load capacities, recommended operating speeds, and special hazard warnings or instructions posted on
cars and platforms may not be exceeded. Entrances to material hoists will be protected by substantial full width
gates or bars. Hoistway doors or gates of personnel hoists will be not less than 6 feet 6 inches high, and be
protected with mechanical locks which cannot be operated from the landing side and are accessible only to per-
sons on the car. Provide overhead protective covering on the top of the hoist cage or platform.

Horseplay
All disruptive activities usually referred to as “‘horseplay’’ are forbidden. No practical jokes or fights will be
tolerated.

Housekeeping

Form and scrap lumber with protruding nails and other debris will be kept clear from work areas. Remove
combustible scrap and debris at regular intervals. Containers will be provided for collection and separation of
all refuse. Covers are required on containers used for flammable or harmful substances.

At the end of each phase of work, return all tools and excess material to proper storage. Clean up all debris
before moving on to the next phase. Each employee is responsible for keeping their work areas clean.
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The rules shown in this M should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your pany from this guide and other
sources as required.

Hiumination )
Construction areas should be lighted to not less than mini illumination i ities listed while work is in
progress:

Foot Candles  Area of Operation

lllumination ~ General construction area lighting: General construction areas, concrete placement, active

Intensity-S storage areas, loading platforms, refueling and field maintenance areas and stairways.

Illumination  Indoor: warehouses, corridors, hallways, and exitways

Intensity-5

Numination ~ Tunnels, shafts and general underground wotk areas (Exception: minimum of 10 foot candles is

Intensity-S required at tunnel and shaft heading during drilling, mucking and scaling. Bureau of Mines
*pproved cap lights shall be acceptable for use in tunnel heading.)

Illumination  General construction plant and shops (For example: batch plants, screening plants, mechanical

Intensity-10  and electrical equipment rooms, carpenters shops, rigging lofts and active storerooms, mess
halls, indoor toilets and workrooms.)

Injuries
All injuries, even those that appear to be slight, will be reported immediately to your supervisor.

Jointers

Each hand-fed planer and jointer with a horizontal head must be equipped with a cylindrical cutting head. Keep
opening in the table as small as possbile. Each hand-fed jointer with a horizontal cutting head must have an
automatic guard to cover the section of the head on working side of fence or cage. Guards may not be remov-
ed. A proper jointer guard will automatically adjust itself to cover unused portion of the head, and will remain
in contact with material at all times. Each hand-fed jointer with horizontal cutting head must have a guard
which will cover the section of the head back of the cage or fence.

Ladders
'n:e use of ladders w1th broken or missing rungs or steps, broken or split side rails, or with other faulty or

i is prohibited. When ladders with such defects are discovered, withdraw them from ser-
vice immediately. Place ponable ladders on a substantial base at a 4-1 pitch, have clear access at top and bot-
tom, extend a mjnimum of 36 inches above landing or, where not practicable, provide grab rails. Secure
against movement while in use.

Portable metal ladders may not be used for electrical work or where they may contact electrical conductors.

Job-made ladders will be constructed for their intended use. Cleats will be inset into side rails % inch, or filler
blocks used. Cleats will be uniformly spaced, 12 inches, top-to-top.

Lasers
Only trained employees will be allowed to op tasers. Employees will wear proper eye protection where
there is a potential exposure to laser light greater than 0.005 watts (5 milliwatts).

Beam shutters or caps will be utilized, or laser turned off, when laser transmission is not actually required.
When lasers are left unattended for a substantial period of time, turn them off.

®
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your pany from this guide and other
sources as required.

Liquefied Petroleum Gas (LPG)

Each system will have containers, valves, connectors, manifold valve assemblies, and regulators of an ap-
proved type. Each container and vaporizer must be provided with one or more approved safety relief valves or
devices. Containers will be placed upright on firm foundations or otherwise firmly secured.

Portable heaters must be equipped with an approved automatic device to shut off the flow of gas in event of
flame failure. Storage of LPG within buildings is p d. Storage locations must have at least one approved
portable fire extinguisher, rated not less than 20-B.C.

Masonry Access Zone

Limited access zones are to be established on the unscaffolded side of unbraced masonry walls. The zones are
to be equal to the finished height of the wall, plus four feet.

Medical Services and First Aid

When a medical facility is not readily accessible, a person trained to render first aid will be available at the
worksite.

First aid supplies must be readily available.
The telephone numbers of physicians, hospitals or ambulances must be conspicuously posted.

Motor Vehicles and Mechanized Equipment

Check all vehicles in use at beginning of each shift to assure all parts, equipment and accessories affecting safe
operation are in proper operating condition and free from defects. All defects shall be corrected before placing
vehicle in service.

No employee shall use any motor vehicl hmoving, or compacting equip having an obstructed view
to the rear unless: vehicle has a reverse signal alarm distinguishable from the surrounding noise level, or vehi-
cle is backed up only when an observer signals it is safe to do so. -

Heavy machinery, equipment, or parts thereof, which are suspended or held aloft will be substantially blocked
to prevent falling or shifting work under or between them.

Personal Protective Equipment
The employee is responsibile for wearing appropriate p l p ive equip in operations where there
is exposure to hazardous conditions, or where need is indicated to reduce hazard:

Lifelines, safety belts and lanyards will be used only for employee safeguarding. Employees working over or
near water, where danger of drowning exists, will wear U.S. Coast Guard-approved life jackets or buoyant
work vests.

Powder-Actuated Tools

Only trained employees will be allowed to operate powder-actuated tools. All powder-actuated tools will be
tested daily before use and all defects discovered before or during use will be corrected. Tools will not be
loaded until immediately before use. Loaded tools will not be left unattended.

Power Transmission Mechanical

Belts, gears, shafts, pulleys, sprockets, spindles, drums, flywheels, chains, or other reciprocating, rotating, or
moving parts of equip must be guarded if such parts are exposed to contact by employees or otherwise
constitute a hazard. No equipment may be used without guards in place.

\
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your company from this guide and other
sources as required.

Protection Of The Public

All company personnel are charged with aiding in the protection of the public including, as your job descrip-
tion di installation and mai of signs, signals, lights, fences, guardrails, ramps, temporary side-
walks, barricades, overhead protection, etc. as may be necessary.

Radiation, Ionizing

Pertinent provisions of the Atomic: Energy Commission’s Stand. ds for Pre ion Against Radiation (10 CFR
Part 20) relating to p ion against pational radiati p will apply. Persons using radioactive
materials or X-rays will be specially trained, or li d if requi

Railings N

A standard railing will consist of top rail, intermediate rail, toeboard, and posts, and have a vertical height of
approximately 42 inches from upper surface of top rail te floor, platform, etc. The top rail of a railing will be

th-surfaced, with a gth to withstand at least 200 pounds. The intermediate rail will be approximately
halfway between top rail and floor.

A stair railing will be of construction similar to a standard railing, but the vertical height will not be more than
34 inches nor less than 30 inches from upper surface of top fail to surface of tread in line with face of riser at
forward edge of tread.

Respiratory Protection
In emergencies, or when feasible engineering or administrative controls are not effective in controlling toxic
b approved respi y p ive equip will be provided and used. Respiratory protective

devices will be approved for the hazardous. material involved and extent and nature of work requirements and
conditions. Employ quired to use respiratory p ive devices will be thoroughly trained in their use.
Respiratory p ive equip will be inspected regularly and maintained in good condition.
Rollover Protective Structures (ROPS)
Roll P ive str (ROPS) dards apply to the following types of materials handling equipment:
all rubber-tired, self-propelled scrapers, rubber-tired: front-end loaders, rubber-tired dozers, wheel-type

- agricultural and industrial l ler-type loaders, and motor graders, with or without
attachments, that are used in construction work. This requirement does not apply to sideboom pipelaying
tractors. .
Safety Nets
Safety nets are required when workplaces are more than 25 feet above the surface and the use of ladders, scaf-
folds, catch platforms, temporary floors, safety lines, or safety belts are impractical. State or local regulations
may differ.
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your pany from this guide and other
sources as required.

Saws
All portions of band saw blades will be enclosed or guarded, except for working portion of blades between
bottom of guide rolls and table.

Portable, power-driven circular saws will be equipped with guards above and below the base plate or shoe.

The lower guard will cover the saw to depth of teeth, except for minimum arc required to allow proper retrac-
tion and contact with the work, and will automatically return to covering position when blade is removed from
the work.

Radial saws will have an upper guard which completely encloses upper half of the saw blade. The sides of
lower exposed portion of blade will be guarded by a device that will automatically adjust to the thickness of
and remain in contact with material being cut. Radial saws used for ripping must have non-kickback fingers or
dogs. Radial saws will be installed so the cutting head will return to starting position when released by
operator.

All swing or sliding cut-off saws will be provided with a hood that will completely enclose the upper half of
the saw. :

Limit stops will be provided to prevent swing or sliding type cut-off saws from extending beyond the front or
back edges of the table.

Each swing or sliding cut-off saw will be provided with an effective device to return the saw automatically to
the back of table when released at any point of its travel.

Inverted sliding cut-off saws will be provided with a hood that will cover the part of the saw that protrudes
above top of the table or material being cut.

Circular table saws will have a hood over the portion of the saw above the table mounted so that the hood will
automatically adjust itself to the thickness of and remain in contact with the material being cut.

Circular table saws will have a spreader aligned with the blade, spaced no more than % inch behind the largest
blade mounted in the saw. Circular table saws used for ripping will have non-kickback fingers or dogs. Feed
rolls and blades of self-feed circular saws will be protected by a hood or guard to prevent the hands of the
opmﬁomoomingimocomwilhimumingmlkawﬁm.

Scaffolds (General)

Scaffolds will be capable of supporting 4 times maximum intended load and will be erected on sound, rigid
footing, capable of carrying the maximum intended load without seutling or displacement.

Guardrails and toeboards will be installed on all open sides and ends of platforms more than 10 feet above
ground or floor. Exceptions to this would be needle beam scaffolds and floats which require the use of safety
belts. Scaffolds 4 feet to 10 feet in height, with a minimum dimension in either direction of less than 45 in-
ches, will have standard guardrails installed on all sides and ends.

There will be a screen with maximum % inch openings b boards and guardrail, where p are
required to work or pass under scaffolds. Planking will be Scaffold Grade, or equivalent, as recognized by ap-

proved grading rules for the species o1 wood used. Overlap scaffold planking a minimum of 12 inches or
secure from movement.

Scaffold planks will extend over end supports not less than 6 inches nor more than 12 inches. Scaffolding and
accessories with defective parts will be immediately replaced or repaired.

Y
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The rules shown in this section should not be used without revision. These rules are to be used as a
guide only. Company specific rules should be developed for your company from this guide and other
sources as required.

Scaffolds (Mobile)
Platforms will be tightly planked with full width of scaffold, except for y entrance opening. Platforms
will be secured in place. .

Guardrails made of lumber, not less than 2 x 4 inches (or equivalent) approximately 42 inches high, with a
midrail of 1 x 6 inch lumber (or equivalent), and toeboards, will be installed at all open sides and ends on

scaffolds more than 10 feet above ground or floor. Toeboards will be a mini of 4 inches in height. Where
persons are required to work or pass under scaffolds, install wire mesh bety board and guardrail
Scaffolds (Swinging)

On suspension scaffolds designed for a working load of 500 ‘pounds, no more than two persons will be permit-
ted to work at one time. On suspension scaffolds with a workigg load of 750 pounds, no more than three per-

sons may work at one time. Each employec will wear an approved safety belt or harness attached to a lifeline.
The lifeline will be ly hed to sub ial bers of the structure (not scaffold), or to securely rigg-
ed lines, which will safely suspend employee in case of fall.

Scaffolds (Tubular Welded Frame)
Scaffolds will be properly braced by cross bracing or diagonal braces, or both, for securing vertical members

together laterally. Cross braces will be of such length as will automatically square and align vertical members
so erected scaffold is plumb, square, and rigid. All brace connections will be made secure.

Signs

For the protection of all, warning signs such as ‘‘No Smoking,’" “Keep Out,"”” “*Eye Protection Required,"”
**Out of Order—Do Not Use,’" and **Authorized Personnel” will be posted. All employees will obey these
directions and aid in maintaining the signs.

Stairs

Flights of stairs having four or more risers will be equipped with standard stair railings or handrails as
specified below. Stairways less than 44 inches wide with one side open must have at least one stair railing on
the open side. Stairways less than 44 inches wide having both sides open must have one stair railing on each
side. Stairways more than 44 inches wide but less than 88 inches wide must have one handrail on each enclos-
ed side and one stair railing on each open side.

On ali structures 20 feet or over in height, stairways, ladders, or ramps will be provided. Rise height and
tread width will be uniform throughout any flight of stairs.

Storage

All materials stored in tiers will be secured to prevent sliding, falling or coilapse.

Aisles and passageways will be kept clear and in good repair.

Stored materials will not obstruct exits. Materials will be sorted with due regard to fire characteristics.
Tire cages

A safety tire rack, cage, or equivalent protection will be provided and used when inflating, mounting, or dis-
mounting tires installed on split rims, or rims equipped with locking rings or similar devices.

Toilets

Toilets will be provided according to the following: 20 or fewer persons—one facility; 20 or more persons—

one toilet seat and one urinal per 40 persons; 200 or more persons—one toilet seat and one urinal per 50 per-
sons. Remember to provide facilities with locks for female employees.

®
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The rules shown in this section should not be used without revision. These rules are to be used as a

guide only. Company specific rules should be developed for your company from this guide and other
sources as required.

Wall Openings
Wall openings. from which there is a drop of more than 4 feet and the bottom of opening is less than 3 fect
above working surface, will be guarded. When the height and pl: of the opening in relation to the

working surface is such that a dard rail or intermediate rail will effectively reduce the danger of falling.
one or both will be provided. The bottom of a wull opening, whlch is less than 4 inches above the working

surface, will be p d by a standard toeboard or an enclosing screen.
Welding, Cut(ing nnd Hmlng
Proper p ng and cutting, removing fire hazards from the vicinity, providing a fire

watch, etc.) for fire prevennon w-ll be taken in areas where welding or other “*hot work'" is being done. No
welding, cutting or heating will be done where the application of flammable paints, or presence of other flam-
mable compounds, or heavy dust concentrations, creates a fire hazard. Equip torches with anti-flashback
devices.

Arc welding and cutting operations will be shielded by bustible or flameproof shields to protect
employees from direct arc rays.
When el de holders are left ded, el des will be d and holder will be placed or protected

so they cannot make electrical contact. Ali arc welding and cutting cables will be completely insulated. Therc
will be no repairs or splices within 10 feet of electrode holder, except where splices are insulated equal to the
insulation of the cable. Defective cable will be repaired or replaced.

Fuel gas and oxygen hose must be easily distinguishable and not interchangeable. Inspect hoses at beginning of
each shift and repair or replace if defective.

General hanical or local exh ventilation or air line respi will be provided, as

quired. when

welding, cutting or heating hazardous materials or in confined spaces. Always wear approved tinted eye protec-

tion when welding or when in areas where welding is being done.

Wire Ropes, Chains, Ropes and Other Rigging Equipment

Wire ropes, chains, ropes and other rigging equip will be inspected prior to use and as necessary during
use to assure their safety. Remove defective rigging equipment from service immediately.

Job or shop hooks and links, or makeshift fasteners, formed from bolts, rods, or other such attachments will
not be used. When U-bolts are used for eye splices, the U-bolt will be applied so the *U’* section is in con-
tact with dead end of rope.

Woodworking Machinery
All fixed power-driven woodworking tools will be provided with a disconnect switch that can be either locked

or tagged in the off position.
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(COMPONENT D)
WRITTEN HAZARD COMMUNICATION PROGRAM GUIDE

This program has been prepared to assist you in complying with the requirements of the federal OSHA Stan-
dard 1926.59, and to insure that the information necessary for safe use, handling and storage of hazardous
chemicals is provided and readily ible to all employ

This program includes guidelines on identification of chemical hazards and the preparation and proper use of
container labels, placards and other types of warning devices.

A. Chemical Inventory

1. (Your Company & Worksite Kame and Identity) maintains an inventory of all known chemicals in use on the
worksite. A chemical inventory list is available from the (Name or Title).

2. Hazardous chemicals brought onto the worksite by (Your Company Name) will be included on the hazardous
chemical inventory list.

B. Container Labeling

. All chemicals on site will be stored in their original or approved containers with a proper label attached,

except small quantities for immediate use. Any containers not properly labeled should be given to (Name or
Title) for labeling or proper disposal.

2. Workers may dispense chemicals from original containers only in small quantities intended for immediate
use. Any chemical left after work is completed must be returned to the original container or (Name or
Title) for proper handling.

3. No unmarked containers of any size are to be left in the work area unattended.

4. (Your Company Name) will rely on f: lied labels wh ible, and will ensure that

|4

these labels are maintained. Containers that are not labeled or from which the manufacturer’s label has
been removed, will be relabeled.

S. (Your Company Name) will ensure that each container is labeled to identify any hazardous chemical inside
and any appropriate hazard warnings.

C. Material Safety Data Sheets (MSDS)

1. Employees working with a hazardous chemical may request a copy of the material safety data sheet
(MSDS). Requests for MSDSs should be made to (Name or Title).

2. MSDSs should be available, and standard chemical reference may also be available, on the site to provide
. - . to chemicat safety inf N

3. An emergency procedure to gain access to MSDSs information will be established.

D. Employee Training

Employees will be trained to work safely with hazardous chemicals. Employee training will include:

1. Methods that may be used to detect a release of a hazardous chemical(s) in the workplace,

2. Physical and health hazards associated with chemicals,

3. Protective measures to be taken,

4

5

. Safe work practices, emergency responses and use of personal protective equipment,
. Information on the Hazard Communication Standard including:
® Labeling and waming systems, and
® An explanation of Material Safety Data Sheets.
E. Personal Protective Equipment (PPE)
Required PPE is availablc from (Name or Title). Any employee found in violation of PPE requirements may
be subject to disciplinary actions up to and including discharge.
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Emergency Response

. Any incident of over exposure or spill of a hazardous chemical/sub must be reported to (Name or

Title) at once.

. The foremen, or the immediate supervisor, will be responsible for ensurfhg that proper emergency response

actions are taken in leak/spill situations.

. Hazards of Non-Routine Tasks
. Supervisors will inform employees of any special tasks that may arise which would involve possible
chemicals.

exposure to hazardous

. Review of safe work proced: and use of required PPE will be conducted prior to the start of such tasks.

Where necessary, areas will be posted to indicate the nature of the hazard involved.

. Informing Other Employers
- Other on-site employers are required to adhere to the provisions of the Hazard Communication Standard
. Mmﬁmmhmmdnnﬁmmwbemwmbeexchngedwimmhumploym.

Employers will be responsible for providing necessary information to their employees.

- (Your Company Name) writien hazard communication program will be readily accessible to other onsite

employers.
Posting

(Name of Company) has posted information for employees at this job site on the Hazard Communication Stan-
dard. This information can be found at (Location).
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 (COMPONENT E)
SAMPLE DRUG AND ALCOHOL PROGRAM

'l‘hisprognmlspmvidedasnsampleandismdeﬁgmdtomeuthenmngorRHmAct
requirements for federal projects. Competent legal advice will be needed before implementing a
drug and alcohol program.

CONSTRUCTION COMPANY
NOTICE

Drug and Alcohol Program

The hibits the use, p ion or distribution on its premises, facilities or work places of any of
the followmg alooholu: beverages, intoxicants and narcotics, |llegal or unauthorized drugs (including mari-
juana), *‘look-alike" (simulated) drugs, and related drug paraphernalia.

Companyemploymmustnotreponfordutyunderthemﬂuenceofanydmg, lcoholic b

or ic or other sub ( 2 legally ptescnbed drugs and medlclm) whnch will i m any way
adversely affect their working ability, al P y d y affect the safety of others
on the job.

Bnlry into or presence on company premises, facility or workplace by any person is conditioned upon the com-
pany’s right to search the person, personal effects, vehicles, lockers, baggage and quarters of any employee or
. other entrant for any substances named in the paragraphs above. By entering into or being present on company
premises, facility or workplace, any person is deemed to have consented to such hes which may includ
periodic and unannounced searches of anyone while on, entenng or leuvmg company premises, facility or
workplace. These searches may include the use of el i , scent trained dogs or the taking
of blood, nnne,muhwsanpbsbrwmngtodetemwthepresenecofsubmmnamdmthe
above. The company also reserves the right, at all times, to have authorized personnel conduct periodic ex-
aminations of its employees and employees of its subcontractors and suppliers for the purpose of determining if
any such persons present on a company jobsite are using marijuana, illegal drugs, or alcohol.

THE TAKING OF BLOOD, URINE, OR SALIVA SAMPLES FOR TESTING MAY ALSO BE REQUIRED
FROM ANY PERSON ON COMPANY PREMISES OR WORKPLACE WHO IS SUSPECTED OF BEING
UNDER THE INFLUENCE OF DRUGS OR ALCOHOL, WHO IS INVOLVED IN A VEHICLE
ACCIDENT, OR WHO IS INJURED IN THE COURSE OF EMPLOYMENT.

Any person who refuses to submit to a search, screening or testing as described in this policy, or who is found
using, possessing or distributing any of the substances named in the first paragraph of this policy, or who is
found under the influence of any such substances, is subject to disciplinary action including immediate
discharge of an employee, or removal and future prohibition from the premises, if not our employee.

Legallyptescnbeddn\gsmaybepemnuedoncompmypmmscsorworklowwns.provwedﬁ:edmpm
contained in the original prescription container and are prescribed by an authorized medical practitioner for the
current use of the person in possession. Anypemmpomsmnofavahdpmcnpmudmgwbenonot
entering thie company premises or workplace locations may be required to complete a *‘prescription drug™’
form and the company may, as it deems appropriate, detemmelfﬂledmgprodlmtnurdouseffm

‘The company has the right, in its discretion, to report the use, p ion or distribution of any sub
namedmtheﬁrstpamgnphofﬁuspohcytolawenforoementofﬁcmlsand(omovertothecustodyoflaw
enforcement officials any such sub on

RN PROPSRLY

Senior Company Officer
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1 hereby acknowledge receipt of this Notice of Policy conceming the Company Drug and Alcohol Abuse
Program.

4
Employee Name Signature

(Please Print)

Date Employee Number

CHAIN OF CUSTODY AND AUTHORIZATION FOR BLOOD/URINE/SALIVA TEST

Date:

I agree to have a urine, blood, or saliva test to detect alcohol, drugs or marijuana levels. I also agree for the
report of said test(s) to be rel d to

(company).
Signat

Date and Time Witness

By Whom Was The Specimen Obtained?

Date and Time Type of Sp

Results (Positive) (Negative)

Name of Medical Facility or Lab

Date and Time




191

PRESCRIPTION DRUG FORM

To ensure the safety of all p ] and equip the foll ',1nformationismquitedfordleprescﬁpﬁon
drug, or drugs, you now possess. .

Name:

4

Prescribing Physician’s Name:

City: Telephone:

Name of Drug: » Prescription Number:
Date Prescribed: Length of time to be taken:

Does the Drug Produce Side Effects? Yes No ) If yes, describe:

I hereby give my consent for the above-named prescribing physician to answer any questions about my use of
the above drug.

Date: Sig
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(COMPONENT F)
SAMPLE PROBLEM SOLVING PRO(;EDURE

To have an effective safety program, communication must take place on all rungs of the corporate ladder.
When a safety problem arises, everyone in the company must know where and to whom to tumn. Employees
must know that each safety problem will be corrected. The following is a sample corporate procedure for solv-
ing safety problems.

SAFETY PROBLEM SOLVING
It is the intent of C y to provide a safe work place for all

employees. Supervisory personnel have been instructed to watch for and correct all unsafe conditions
immediately. Construction sites are complex and items are easily overlooked. It is important that all employees
be on the lookout for unsafe conditions. If you observe a condition that is unsafe, the fcliowing actions are to
be taken:

L. If possible, correct the condition immediately. Many safety hazards, such as a piece of missing guardrail,
are easy 1o correct.

2. If you are not able to take cotrective action, report the condition to your immediate supervisor for
correction.

3. All company employees with any supervisory responsibility have been instructed to take corrective action or
contact someone who can when a safety concern is raised. In the event corrective action is not begun in a

reasonable length of time, the employee is req d to who is cor-
porate di and can be hed at
We appreciate your cooperation in reporting all safety prob If we all work together, we can all work
safely.
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(COMPONENT G)
SAMPLE CHECKLIST FOR SAFETY PROGRAM COMPLIANCE

Each company should develop its own checklists for compliance with site specific operations. The following
samples can be used to guide you in development of documents to meet the specific needs of your company. A
sample document is also provided.

1. JOB SITE REQUIREMENTS -
TEMPORARY FACILITIES

GFCI’s or assured grounding program

. Site/storage layout for placement of materials, shanties, equipment, etc.
Communication system

Water (including drinking water) and sanitary facilities

Jobsite security equipment (fencing, l:ghts etc.)

Temporary access and parking facilities

2. Adequate temporary power N

PAPER WORK REQUIREMENTS

Copy of OSHA standards & poster

. Posting area for employee notices

Emergency phone numbers

. OSHA 200’s (during Febmary)

Copy of d gr g program (if in use)

Maintenance records for equipment (cranes, material hoists, etc.)

. Contractors safety program and rules

. Approvals (deep trenches, high scaffolds, demo surveys, shoring, etc.)
Proof of training and safety instructions (lasers, power actuated tools, first aid, etc.)
Written mpmwry protection program (if respirators are in use)

. Required signs (Hard Hats, No Trespassing, Danger, Caution, etc.)
Required special permits (burning, welding, traffic, etc. )

. Workers Compensation notice

. Accident and treatment report forms

. Written hazard communication program

. MSDS for all materials on-site

. Hazardous chemical list

EMERGENCY NEEDS

a. First aid trained

b. First aid kit (checked at least weekly)
c. Fire extinguishers (or water equivalent)
d. Emergency evacuation plans

mmepoow

.n-uo::g =R TR 0 0 o
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PROTECTIVE EQUIPMENT

o

~Fmme oo

....0..?....0.;>

e L S ]

Hard hats i
Safety glasses .
Respirators

Ear Plugs

Guarding material for perimeter scaffolds and floor holes

j procedure
Proper and sufficient material and equipment for the scope of the work
Only qualified operators using powder-actuated tools

. Proper ladders: length, style, and usage

Scaffolds properly erected, braced, and supported

OTHER REQUIREMENTS

. GENERAL

First aid kits and trained personnel available
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C. PERSONAL PROTECTIVE EQUIPMENT
Hard hats in use

Eye protection where needed

All traffic control barricades in place

. TRENCHING OPERATIONS

Ladders 36" above landing and within 25 feet of travel
Trench protection 2

Sloping (1 to 1 in most soils)

Shoring (sufficient for width & depth)

Trench box—large enough for width & depth
Hydraulic shores—enough for the project

Spoil—piled back at least two feet from excavation

o

SAFETY GUIDELINE FOR BUILT UP ROGFING ON LOW PITCHED ROOFS
vl. DEFINITIONS:
Low Pitched Roof:
a. Eave height more than 16’
b. Pitch of 4 in 12 or less
Mechanical Equipment is everything but:
a. Wheel barrows
b. Mop Carts
Motion Stopping Systems:
a. Standard Railings
b. Guardrails
c. Scaffolds and Platforms (with guardrails)
d. Safety Nets
e. Safety Belts, etc.
Safety Monitoring-~A system of observation by a competent person who:
a. Is on same roof
b. Is in voice contact with roofers
c. Is in visual contact with roofers
Warning Line—A system of wire, rope, or chain supported by stanchions and erected around the entire work
area.
. SYSTEMS DESIGN AND USE
Motion Stopping Systems can be used anywhere. They must be used:
a. When work is being done mechanically at roof edge
b. At roof edge material handling areas
¢. At roof edge storage areas
Safety Monitoring can only be used:
a. On roofs 50 feet or less in width
b. For hand roofing work between warning lines and roof edge.

®
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Warning lines must be:
a. Wire, rope, or chain with a minimum tensile strength of 500 Ibs.
b. Flagged at least at 6 foot intervals with high visibility materials
¢. Held at a height of no more than 39” and no less than 34*
d. Positively fastened to a stanchion that is capable of resisting a-161 Ib. force applied 30 inches above the
. Erected no closer than 6’ to building perimeter for hand roofing operation
. For mechanical equipment usage, minimum distances are:
1. 6 feet in direction parallel to equipment use
2. 10 feet in direction perpendicular to equipment use

-0

MASONRY OPERATIONS

%
§
3

a. All guards in place—saws, mixers, others

b. Forklift bells, horns, alarms, fully functional

¢. Fuel stored in safety cans

d. GFCI's or up-to-date Assured Grounding Program in use
e. All cords of 3-wire type and in good operating condition

3. PERSONAL PROTECTIVE EQUIPMENT

a. Hard hats worn by all
b. Safety glasses and/or respirators available at saws
¢. Hearing protection available where required
4. GENERAL
a. FintAidpetmnelmde@ipmenlvaihbl?

{
§
!
d
i

j. Wall is braced or control zones set up
. Hazard communication program in effect
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MULTI-CONTRACT CHECKLIST

. Job Site Safety Program
. Emergency facilities and/or first aid trained personnel

oe

. First aid facility (or kit)

. Safety Meetings
. Safety Inspections
Accident Investigations

-0 ao

. Safety rails and covers for openings

Fire protection program
Fire prevention

Street and sidewalk protection and maintenance

. Safety postings including OSHA poster and emergency phone numbers

Special notices to utilities, adjoining property owners, etc.

Temporary water (installation, cost)
Temporary toilets
Temporary telephones

. Temporary heat (Prior to enclosure)
. Temporary heat (After enclosure)
. Temporary power/light

m

g access ramps and runways

. Temporary ladders and temporary stairs, i
. Allocation of site storage space
. Jobsite security fence
. Temporary roads and parking area
. Hoisting during construction
. Hoisting after structure is complete
. Final clean-up and window washing
. Road and street cleaning
. Street repairs
. Sidewalk or street use permit
. Approach and driveway permits
. Insurance and bonds
. Performance and payment bonds
. Jobsite sign
. Watchman
. Offices and sheds, owner-architect and contractor
Testing
a. Compaction
b. Concrete
¢. Other materials

o
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SAFETY MEETING REPORT

JOB . DATE

PERSON CONDUCTING MEETING

Signatures of Comp Employees in Attendc

Others in Attendance

Topic Di d
Suggestions Made
C

Report prepared by

Warnings issued: List names and/or companies.
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(COMPONENT H)
SAMPLE INCENTIVE PROGRAM—I

EVERYONE HAS HEARD OF A COLOR CALLED SAFETY GREEN.
Now COMPANY ANNOUNCES!

GREEN FOR SAFETY $$$$53$$$$$3$$5$$$53$$$5$55$$

Company hasalwaysnuinuinedastrongoomnitmmto

construction safety.

Inordertohighlighltheimpotpmeofworkingsafelymdtorewm field personnel, we are initiating a safety
incentive plan. Foreverymondlduﬁngwhichtlmerearenolostﬁminjuries,adnwingwillbehcldfort
$500 U.S. Savings Bond.

For any consecutive 6 month period, an additional drawing will be held for a $100 U.S. Savings Bond. If the

entire workforce r>mains free of injury for 12 consecutive months, a drawing will be held for a $500 U.S.

Savings Bond!

Additional contest rules are as follows:

1. A lost time accident is defined as injury or job related illness that results in time lost beyond remainder of
the day in which the injury occurred.

2. The requirement for promptly reporting injuries does not change. The company will continue its policy of
requiring medical treatment for even minor injuries. As long as no time is lost beyond the day of injury,
minor injuries and medical treatment will not affect the contest.

3. All field personnel are eligible for the drawing. The names of all employees on the payroll as of the last
reportable payroll period of the month will constitute the base for the drawing. The award winner, , or
reason there was no drawing, will be announced in a payroll stuffer.

4. The award of any 6 month or year prize automatically starts the new time requirements for future prizes.

5. The company reserves the right to discontinue the program if it is not effective in controlling accidents.

A safe construction company is an efficient and competitive one. We believe attention to safety is important to

theoverallwellbeingoﬂhccompanyandallofitsemployees‘Wehopethiscontmwillsemasa

reminder to all of us that doing it right is doing it safely!

Please feel free to contact me if you have any questions. I am looking forward to presenting these prizes.

Sincerely:

President
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SAMPLE INCENTIVE PROGRAM--TI
THINK SAFETY—A SAFETY MESSAGE TO ALL EMPLOYEES

One of our prime concerns is to provide a safe and healthful work envi for all employees. Cooperation
among all employees practicing carefully prepared principles of safe operation is the key to the success of the
company safety program. )

People make mistakes and on a construction job, mistakes are dangerous. Giving safety a good bit of our atten-
tion means safety conscious employees and safer projects. This can be accomplished through an extensive
program to promote safety on and off the job. )

It is our intention to establish a program to recognize exceptional safety performance. We have established two
safety incentive programs designed to keep safety foremost in everyone’s mind. They are the 6,000 Hour Club
and the Quarterly Safety Award Program which will both add new meaning to the words *‘Safety Pays.””

6,000 HOUR SAVINGS BOND AWARD PROGRAM

We have devel P d an i ive safety i for pervisory field employees. The purpose -
of this program is to reward those emplovses who have made speclal effort to work safely as an individual and
a team. The following guidelines will determine eligibility:

1. The employee must work the minimum hours without a reportable injury (defined as one which requires
off-site medical attention.)

2. If the employee suffers a reportable injury, the eligibility hours start again at zero.

3. Employees returning to work after a layoff of less than 1 year start with their pre-layoff hours. Employees
off for one year or more start at zero.

4. When an employee has reached a prescribed level of hours without injury, an award will be made.

5. Once an employee has teached 6,000 hours, the hours are zeroed out and the accumulation starts over.
Award levels are: ’

Number of Injury Free Hours Award

1,000 hours $50 U.S. Savings Bond
2,000 hours $200 U.S. Savings Bond
4,000 hours $500 U.S. Savings Bond
6,000 hours $1,000 U.S. Savings Bond

QUARTERLY SAFETY AWARD PROGRAM

Effective immediately, employees of any project who have completed three consecutive months without a
medical or lost time injury will be eligible to receive an award of their choice from the following list:

1

2.

3.

4.

(Possible awards include baseball caps, T-shirts, key rings, belt buckles, coffee mugs, etc. all with suitable
company logos or safety message)

This program is intended to recognize employees for their individual and team safety records and to encourage

safety on all sites.)
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o™ AN A

Assaciation N\ i \.

Washington Office

Suile 1200

1111 14th Streel, NW
ingion, D.C. 20005

(202) 898-2400
Fax (202) 898-2437

July 10, 1997

The Honorable Jim Tatent
Chairman

House Small Business Committee
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Thank you again for the opportunity to testify before your committee regarding OSHA's
draft safety and health program standard.

During my June 27 testimony, Mr. LaFalce asked me about perceived dental coverage
inadequacies and expressed his concern that the American Dental Association did not
support President Clinton's 1993 health reform initiative. Because | did not have ample
time to respond completely at the hearing, I would like to do so for the record.

First, neither the Association nor its dentist members determine the scope of dental
coverage, which primarily is available to individuals and families through employment,
though not all employers choose to offer it. Coverage may range from minimal to
comprehensive depending to a great extent on how much employers and employees are
willing to spend for prepaid dental care. )

The Association last year provided every Member of Congress and staff information about
dental plans available to them as federal employees. We expect to follow up later this year
with a more comprehensive analysis of dental coverage in the Federal Employees Health
Benefits Program.

Second, with regard to the Clinton Administgation’s reform proposal, the Association
requested that dentistry not be included i basic benefits package on the basis that
individuals who are able to pay, shouldf)ay for their own dental coverage. At the same
time, the Association advocated and continues to advocate support for those individuals
unable to afford coverage, particularly children.

You may direct further inquiries to me or Michael Graham in our Washington Office. It is
apleusurewoddngwithyouandyoursuﬂ'.

Sincerely, .
Gary Rainm, DDsS.
President

ar *
cc: . Jim Hale, Counsel, House Small Business Committee
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. Department Labor Chief of Staff to the
us of Secretary of Labor

‘Washington, D.C. 20210

The Honorable James Talent
Chairman

C ittee on Small B

U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Talent:

1 write regarding the committee’s invitation to Acting Assistant Secretary for
Occupational Safety and Health Greg Watchman to testify on June 26th on OSHA’s
forthcoming proposed health and safety program standard.

Acting Assi S y Watch is pleased to appear before the committee to
provide testi y and to respond to any questions the i bers may have concerning
this issue. Tradition and protocol have always permitted A istant S ies, be they confirmed

or acting, to be the first witness at a hearing to provide Administration views on policy before
the Congress. 1t is my understanding that you prepose to reverse that order at the hearing on the
26th and hear testimony from outside witnesses prior to Acting Assistant Secretary Watchman
addressing the committee.

The Department would appreciate your affording Acting Assistant Secretary Watchman
the courtesy of being the first witness. We do appreciate your desire to have Acting Assistant
S y Watch hear and respond to the testimony of outside witnesses. To insure that this
occurs, he is willing to remain at the hearing throughout the testimony of other wi and be
available to the committee for any additional questions they might want to ask him after hearing

the outside testimony.

We very much want to cooperate in working with you and members of your committee
to resolve public policy issues in as timely and effective manner as possible. 1 appreciate your
attention to this request and am available to discuss this matter with you further if you desire. 1
can be reached at 219-8271.

Sincm]y,

Theodore Mastroianni
Chief of Staff

cc: The Honorable fohn J. LaFalce
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SMALL VPP FACILITIES IN NEW YORK

Thineeuoflhe”VPPsiminNewYotkSmehvefewM250employees. Four of
the sites are represented by unions. Almmmeyemployl.m”ople.

Collectively in 1996 these sites have lost workday case rates that are 52% below and
injury rates that are 65% below the averages for their industries. Using OSHA's Office
of Regulatory Analysis figure of $27,000 for the direct and indirect cost of each lost
wotkdaywe,dlnesimnvedﬂﬂ.wotvymiding 31 cases that should have occurred

Six of these sites had no lost workday cases at all in 1996. Three had no recordable
injuries at all.

The sites are Mobil Chemical Company’s Commercial Films and Technical Center in
Mmfm'swmcm&mﬁhplmin&nmdﬁmm
Flexibkhchﬁngphnthedon;AmuicanRetlFM'sphminHempstudud
Niagara Falls, Adirondack’s Hudson Falls plant; Intemnational Paper’s Oswego Mill;
Caning‘shecisionMolﬁundeﬁmpluuinCﬂning;hfnngypam‘sphmin
Buchm;Oec@demalChem‘ulComp—y’sTedmiedeinGmdldmd;m
Torcon Construction Company’s site in Suffern. )

Aﬂdwn&ciﬁﬁshwmudhmgedu&tyndhhhmmwﬁh
submﬁdempbyuinvolvwdnmmvideeﬂ‘ecﬁvemkerpmmﬁm
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