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PREFACE

The law of things is the kernel of the civil law in any
legal system. It, more than any other branch of law,
reflects the form of social economy, which in turn
constitutes the foundation of the modern state. The
translators of this part of the Code, therefore, have done
an invaluable service not only to foreign lawyers who want
to know the modern Chinese law of property but also to
political scientists who wish to get a real insight into
the philosophy underlying the present political and social
life of China.

A perusal of the present book will show how modern
Chinese law steers safely between the Secylla of extreme
individualism and the Charybdis of Communistic réginie.
On the one hand, private ownership is fully recognized and
duly protected. On the other hand, property is no longer
of absolute nature, but is to be held within the limits of
reason and soeial well-being. A most significant provision
is found in Article 773, which reads: ‘In tbe absense of
restrictions imposed by law and ordinances the right of
ownership in land extends both above and underneath it,
provided the exercise thereof confers a benefit. The
interference from a third party which does not impair the
exercise of the right of ownership may not be resisted and
restrained.”” TFrom this it will be seen that while the
starting point is still the well=known legal maxim: Cojus
est solum, ejus est ad coelum et ad inferos, yet the
scope of the right of ownership is limited to the extent
of actual benefit. ‘This is but one of many instances where
the good sense of the Chinese legislators follows the time-
honored doetrine of mean.

It is not my purpose to make a summary, however
brief, of the law of things or even to write a review of the
translation. 1 may, however, be permitted to say that I
have had the privilage of reading over the manuseripts and
have found the translation an admirable piece of work. I
am particularly interested in the translators’ ““Notes on
The Right of Dier’’, which is a peculiarly Chinese
institution, and their explanation of the origin of the
institution, seems to me to be very ingenious, On the



one hand, the owner of a land is in need of money; on the
other, he does not wish to make an irrevocable alienation
of his land, which is looked upon as heing ‘‘loss of face.”
So the institution of Dien by which he gets a lamp sum
but retains the title in the land, serves his purpose. Such
ig their explanation. But to my mind the matter is not
quite so simple, there being other factors to be taken into
consideration. While the sentimental reason of avoiding a
loss of face which would result from an irrevocable aliena-
tion of one’s real estate may play a part in the invention
of Dien, it does not seem to be its sole or even its chief
cause. To begin with, as the price of Dien is usually
much lower than the purchase price, it affords to the
grantee of the Dien a good reason why he should prefer
Dien to purchase, and there is to the grantee a further
advantage in the fact that except in the case of wilful
default or gross negligence on his part, he is responsible
for the destruction of the property only to the extent of
the price of Dien. (see Article 422) In the second place,
while the owner could have got a bigger sum by sale, yet
by retaining the title he will be entitled to the benefit of
the enhanced market price of the land when the Dien
expires. Furthermore, he is entitled to a part compensa-
tion when the thing is destroyed by force majeure. (see
Article 920). This serves as a kind of insurance. It seems
to me, therefore, that the raison d’etre of this institution is
at least partly to be fouud in the mutual benefits which it
secures to both parties.

Let me conclude by pointing out another interesting
doint in the present Code. Paragraph II Art. 808
provides: ‘‘If the treasure-trove is discovered in a movable
or an immov ®ble belonging to another, the latter and
discoverer each acquires ome-half of the interest in the
treasure-trove.”” While this is by no means a rule peculiar
to the Chinese law, it may be of interest to the readers to
know that an identical rule prevailed as early as under the
T’ang Dynasty. (see The Code of T’ang). Many things
which the modern Chinese jurists believe are borrowed
from other countries are no more than treasure-trove in the
inexhaustible histroy of Chinese institutions!

Joun C. H. Wvu



Table of Contents

Chapter 1. General Provisions
Chapter I1. The Right of Ownership

Title 1. General Provisions

Title 2. Right of Ownership in Immovables ..

Title 3. Right of Ownership in Movables

Title 4. Co-ownership
Chapter III.  Superficies
Chapter IV. Empbyteusis ..
Chapter V. Servitudes
Chapter VI.  Hypotheca

Chapter’ VIL. Right of Pledge

Title 1. Right of Pledge on Movables ..

Title 2. Right of Pledge on Rights
Chapter VIII. The Righf of Dien
Chapter IX. Right of Detention ...

Chapter X. Possession

11

14

13

20

22

24

29

31
34
38

40



B 1 || [—
B
}EH[] sestreenirereeasestve

......................... 1

RENFEFTHHE oervnmvenresressrons 4



Art. 757.

Art. 758.

Art. 759.

Art. 760.

Art. 761.

CIVIL CODE BOOK IIL

Law Of Things.
Chapter 1

General Provisions.

Real rights may only be created in accordance
with the provisions of this Code and other laws.

The acquisition, creation, loss and modifica-
tion through acts-in-the-law of realrights relating
to immovables shall have no legal effect prior to
their registration.

When real rights relating to immovables are
acquired through inheritance, compulsory execu-
tion, expropriation for public use or the judg-
ment of a Court, no disposal shall be made of
them prior to their registration.

The creation or transfer of real rights relating
to immovables shall be in writing.

In the absence of the delivery of a movable the
transfer of real rights relating thereto shall have
no legal effect. But if the transferee is already
in possession of the movable property, the trans-
fer shall have legal effect immediately upon the
concurrence of the parties therein.

If the transferor continues in possession of
the movable after the transfer, an agreement may
be concluded between the transferor and the trans-
feree whereby the latter acquires the indirect
possession in lieu of delivery.

— 1 =
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Art. 762.

Art. 763.

Art. 764.

If the movable at the time of the transfer is in
the possession of a third party, the transferor
may cede his right against the third party to the
transferee in lieu of delivery,

When the right of ownership and other real
rights relating to a single thing are vested in one
persomn, the other real rlohts are extinguished by
virtue of the merger, unless their continuing
existence confersalegal advantage upon the owner
or any third party.

When real rights other than the rights of
ownership and other rights which have the real
rights as their object are vested in one person, the
other rights are extinguished by virtue of the
merger.

The restrictive clause of the preceding article
as indicated by ‘‘unless” shall mutatis mutandis
apply to the circumstances of the preceding
paragraph.

In the absence of provisions of the law to the
contrary real rights are extinguished through
waiver.
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Art. 765.

Art. 766.

Art. 767.

Art. 768.

Art. 769.

Art. 770.

CHAPTER 1I

The Right of Ownership.
Title 1

General Provisions.

Apart from therestrictions imposed by law and
ordinances, the owner of a thing may make free
use or disposal of the thing he owns and he may
appropriate its fruits as well as ward off the
interference from others.

In the absence of provisions of law to the
contrary the component parts and the mnatural
fruits of a thing belong to its owner even after
their severance.

The owner may demand the return of a
thing from any one who is in possession of the
thing without right or has unlawfully deprived
him of its possession; he may demand the removal
of any infringement upon his right of ownership;
he may demand the prevention when an infringe-
ment is apprehensible.

One who has possessed a movablebelonging to
another with the intention of possessing it as his
own openly and peacefully for a period of five
years acquires the right of ownership therein.

One who has possessed a non-registered
immovable belonging to another peacefully and
continuously for a period of twenty years may
apply to have himself registered as its owner.

One who has openly and peacefully possessed
animmovable with the intention of possessing it as

—_ 3
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Art,

Art.

Art,

Art.

Art.

771.

772.

774.

775.

his own for a period of ten years, may apply to
have himself registered as its owner, provided he
is bona fide and not guilty of negligence at the
commencement of his possession.

When the possessor voluntarily abandons the
possession or ceases to possess the thing with the
intention of possessing it as his own or is unlawfully
deprived of the possession by another, the acquisi-
tive prescription is thereby interrupted, unless his
possession is recovered in accordance with the
provisions of Article 949 or Article 962.

The provisions of the preceding four articles
may apply mutatis mutandis to the acquisition pf
property rights other than the right of ownership.

Title II
Right of Ownership in Immovables

In the absence of restrictions imposed by law
and ordinances the right of ownership in land ex-
tends both above and underneath it, provided the
exercise thereof confers a benefit. The inter-
ference from a third party which does not impair
the exercise of the right of ownership may not be
resisted and restrained.

In carrying on industrial enterprises and ex-
ercising other rights, the owner of the land shall
take care with a view to avoiding any injury to
the neighbouring land.

The owner of the lower land may not obstruct
the water which flows naturally from the upper
land to his land.

When the natural water course which flows
— G
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Art. 776.

Art. 777.

Art. 778.

Art. 779.

from the upper land to the lower land, is necessary
to the latter land, the owner of the former may
not stem the entire stream even though the upper
land requires it.

If in consequence of the destruction or obstruc-
tion of the structures constructed for the purpose
of storing, draining or conveying water, damage
is done to the land belonging toanother or there is
danger of damage being done, the owner of the
land shall at his own expenses make necessary re-
pairs or dredging or take preventive measures.
If there is a custom governing the burden of
expenses such custom shall be applied.

The owner of land shall not constructeavesor
other structures in stich a manner as to cause the
rain-water to fall directly upon the neighbouring
immovable.

When in consequence of a change of circums-
tances a water course is obstructed on the lower
land, the owner of the upper land may at his own
expenses undertake necessary clearance. If there
is a custom governing the burden of such expenses,
such custom shall be applied.

In drying up the land immersed with water or
discharging the water used for domestic,agricultural
or industrial purposes to a river or a ditch, the
owner of the upper land may direct the water to
flow thru the lower land at such place and in such
manner as to cause the least damage to the latter
Jand.

Under the circumstances of the preceding
paragraph the owner of the upper land shall com-
pensate the owner of the lower land for damages
sustained.
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Art. 780.

Art. 781.

Art. 782.

Art. 783.

Art. 784.

Art. 785.

The owner of land may, in order to facilitate
thepassageof a water course from hisland, use the
structures constructed by the owner of the upper
or lower land, but he shall bear the expenses for
their construction and maintenance in proportion
to the benefit he may receive therefrom.

The owner of a spring, well, ditch and water
course may make free use of its water, unless
there is a special custom to the contrary.

The owner of a spring or well may demand
compensation from any person whose industrial
enterprise obstructs, diminishes or impurifies the
sourse of water. If the supply of water is
essential for drinking purposes or for the ex-
ploitation of land, the owner of a spring or well
may demand such person torestoreit to its original
state unless the restoration is impossible.

When water is necessary for household use or
the exploitation of land and can only be obtained
at excessive expense and labor the owner of the
land may request the owner of the neighbouring
land to supply him the superfluous water.

The owner of a water course may not alter or
widen the stream if the opposite riparian land
belongs to another person.

When both riparian lands belong to the owner
of the water course, he may alter or widen the
stream in such a manner as not to effect the
natural course of the downstream.

If there is a custom governing the circums-
tances of the two preceding paragraphs, such
custom shall be applied.

If it is necessary for the owner of a water

— 6 —
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Art. 786.

Art. 787.

course to construct a dam, he may extend the dam
to the opposite riparian land but shall compensate
for damages caused,

If the water course is partly owned by the owner
of the opposite riparian land, the latter may use
the dam as constructed in accordance with the
preceding paragraph but shall bear the expenses
of the construction and preservation of the dam
in proportion to the benefit he may receive there-
from.

If there is a custocm governing the circums-
tances of the two preceding paragraphs,such custom
shall be applied.

The owner of land may lay electric wires, water
and gas pipes or other pipes above and beneath
the land belonging, to another if without doing
so the 1installation of the same would be
impossible or would cause him excessive ex-
penses. In doing so he shall select the place and
the method which would cause the least damage
to the land of another and shall at the same time
compensate for damages caused.

In case of a change of circumstances after
laying electric wires, water and gas pipes or other
pipes in accordance with the preceding para-
graph, the owner of the other land may demand
an alteration of the installation. The owner of
theland shall bear the expenses of the alteration,
but if a contrary custom exists, such custom shall
be applied.

When a piece of land cannot without appro-
priate access to a public road be used in the usual
way, its owner may pass over the surrounding land

rd
— / J—
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Art. 788.

Art. 780.

Art. 790.

Art. 791,

to the public road, but he shall compensate the
owner of thesurrounding land for dainages caused
by the right of way.

The person possessing a right of way under the
circumstances of the preceding paragraph shall
within the scope of necessity, select the place and
method which would cause the least damage to the
owner of the surrounoing land.

The person possessing a right of way may in
case of necessity build a road upon the land
belonging to another, but he shall compensate for
damages caused to the land on which the road is
built,

When alienation of a part of land to another
person or partition among several persons leaves
a portion of land without access to the public road
tbe owner of such land may only pass over the
land owned by the transferee or devisees.

A person who has acquired a right of way
under the circumstances of the preceding para-
graph need not pay any compensation.

The owner of land may forbid another person
to trespass upon his land, unless

1 such person has a right of way, or

2 according to the local custom other
persons are suffered to go on unenclosed
fields, pasturages, mountains and forests
for the purpose of cutting grasses,
gathering withered branches and trunks,
hunting game or pasturing cattle.

The owner of land must suffer the owner or
possessor of athing or an animal to enter upon the

— 8 —
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Art. 792.

Art. 793.

Art. 794,

Art. 795.

'Art. 796.

land for the purpose of searching and recap-
turing the thing or animal which has casually
come upon the land.

If the owner of land has sustained damage
under the circumstances of the preceding para-
graph he may demand compensation. Before such
compensation being paid he may detain the thing
or animal.

The owner of land shall suffer his neighbour to
use his land if it is necessary to the latter in con-
structing or repairing structures on or near the
boundary. The owner of land may demand com-
pensation for damages caused.

The owner of land may forbid any iatrusion
of gases, vapors, odors, smoke, heat, soot, noises,
vibrations, or the like from the land belonging to
another, unless such instrusion is slight or con-
sidered reasonable with respect to the situation
of land or local custom.

Any excavation or construction which the
owner undertakes on his own land shall not affect
or endanger the foundation of the neighbouring
land or damage the structures thereon.

When a part or the whole of a building or
other structures is in danger of falling and the
neighbouring land may be damaged thereby, the
owner of the neighbouring land may demand the
owner of the building or structures to take
necessary precautionary measures.

When the owner of land constructs a building
beyond the boundary, the owner of theneighbour-
ing land may not demand its removal or alteration,
if he fails to object immediately upon having the

— 9
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Art. 797.

Art. 798.

‘Art. 799,

Art. 800.

knowledge thereof He may, however, demand
the owner of land to pay reasonable price for the
land encroached upon and to compensate for
damages sustained.

If branches or roots of bamboos or trees extend
beyond the boundary to his land, the owner of the
land may demand the owner of the bamboos or
trees t0 remove them within reasonable time.

It the owner of the bamboos or trees fails to
remove them within the time as provided for in
the preceding paragraph, the owner of land may
himself remove such branches and roots extending
beyond the boundary.

‘The provisions of the two precedingparagraphs
shall not apply if the branches and roots do not
interfere with the use of the land.

Fruits which fallubon neighboring land in the
course of nature are deemed to belong to the
neighbouring land unless the neighbouring land is
for public use,

When a building is partitioned among several
persons so that each owns a part, the common
parts of the said building and its appurtenances
are deemed to be joinly owned by the several
owners. The expenses of repairs and other
burdens relating to the common parts shall be
borne by the several owners in proportion to the
value of their parts.

Under the circumstances of the preceding
article the owner of a part of the building may,
in case of necessity, use the central entrance
belonging to another. If there is special agreement
or custom to the contrary, such agreement or
custom shall be applied,

— 10 —
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Art. 801.

Art. 802.

Art. 803.

Art. 804.

Art. 805.

If damageis caused to the owner (of the central
entrance) by such use as provided for in the
preceding paragraph, compensation shall be paid.

Title 111
Right of Ownership in Movables

When the transferee of a movable is in pos-
session and is protected by the provisions relating
to possession, he acquires the right of ownership,
although the transferor has no right to make the
transfer.

One who possesses an ownerless movable with
the intention of possessing it as his own acquires
the right of cwnership therein.

One who finds lost property shall notify its
owner; if its owner or his whereabouts is un-
known the finder shall give public notice for
reclamation or report his finding and dliver the
found property to the police authorities or the
Organs for Self-Government.

If the owner of the lost property fails to
reclaim it withina reasonable time after the public
notice of the finding hasbeen given, the finder shall
report to the police authorities or the Organs for
Self-Government and hand cut the found property
for lodgment.

If the owner of the lost property reclaims it
within six months after the finding, the finder, the
police authorities or the Organs for Self-Govern-
ment shall return the thing tothe owner after being
reimbursed with the expenses for the notice and
the lodgment.

—_ 11 —
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Art. 806.

Art. 807.

‘Art. 808.

‘Art. 809.

Art. 810.

‘Art. 811.

Art. 812.

Under the circumstances of the preceding para-
graph the finder may claim from the owner a
reward equivalent to three-tenths of tne value of
the lost property.

If the lost property is of perishable nature or its
lodgment requires excessive expenses, the police
authorities or the Organs for Self-Government
may sell it by auction and lodge the proceeds of
its sale.

If the lost property is not reclaimed within six
months after finding, the police authorities or the
Organs for Self-Government may hand the thing
or the proceeds of its sale by auction to the finder
as its owner.

The discoverer of a treasure trove who takes
possession of it acquires the right of owership.

If the treasure trove is discovered ina movable
or an immovable belonging to another, the latter
and the discoverer each acquires one-half of the
interest in the treasure trove.

If the treasure trove may serve as materials
for the study of science, art, paleology or history
the right of ownership therein shall be determined
by special law.

The provisions relating to the finding of lost
property shall apply to the finding of drifts
or sunken things.

The owner of an immovable becomcs t.:he
owner of a movable which is affixed to the im-
movable as its essential component part.

If a movable is incorporated with another mo-
vable belonging toanother person insuch a manner

— 12 —
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Art. 813.

Art. 814.

Art. 815.

Art. 816.

that severance would destroy the incorporated
thing or would require excessive expenses, the
incorporated thing will be jointly owned by both
owners whose shares shall correspond to the values
of the movables at the time of theirincorporation.

If under the circumstances of the preceding
paragraph one of the movables may be considered
as the principal thing, the owner of the latter
acquires the ownership in the incorporated thing.

If a movable is mingled with the movable be-
longing to another person in such a way as tomake
them undistinguishable from each other or the
distinction would require excessive expenses, the
provision of the preceding article shall apply
mutatis mutandis.

When labor is expended upon the material be-
longing to another, the owner of the material
becomes the owner of the finished thing; but when
the value increased by labor apparently exceeds
the value of the original material the ownership of
the finished thing vests in the laborer.

If the right of ownership in a movable is eX-
tinguished according to the provisions of the four
preceding articles other rights relating to thesame
movable are likewise extinguished.

One who is deprived of any right and has
sustained damage under the preceding five articles
may demand compensation from the other party in
accordance with the provisions relating to un-
justified benefit.

— 13 —
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“Art. 817.

Art. 818.

Art. 819.

Art. 820.

Art. 821.

Title 1V

Co-Ownership

Co-owners are those persons who have the
right of ownership in one single thing by shares.

The shares of the co-owners if unspecified
are presumed to be equal.

Each co-owner has the right of user and usu-
fruct with respect to the whole co-owned thing in
proportion to his share.

Fach co-owner may freely dispose of his
share.

The unanimous consent of all co-ownersis re-
quired for disposing of, altering and encumbering
the co-owned thing.

In the absence of a stipulation in the agree-
ment to the contrary, the co-owned thing shall be
jointly managed by all co-owners.

Simple repairs and preservative measures may be
undertaken by several co-owners independently.

The improvement of the co-owned thing
shall not be made without the consent of the ma-
jority of the co-owners whose shares exceed one-
half of the total number of shares.

Each co-owner may, by virtue of his right of
ownership set up claim against any third
person with respect to the whole co-owned thing;
but a claim for the recovery of the co-owned
thing may only be enforced for the benefit of all
co-owners.
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Art. 822.

Art. 823.

Art. 824,

Intheabsence of a stipulation in the agreement
to the contrary the costs of management and
other burdens shall be borne by the several co-
owners in proportion to their shares.

If one of the co-owners incurs outlays for the

‘co-owned thing and such outlays exceed his share

of the burden he may demand reimbursement from
other co-owners in proportion to their respective
shares.

Fach co-owner may at any time demand a
division of the co-owned thing, unless the pur-
pose of its use forbids the division or the agree-
ment provides for a period of time during which
it may not be divided.

A period of indivisbility which may be provided
for by agreement under the preceding paragraph
may not exceed five years. If it exceeds five
years, it is shortened to five years,

The division of a co-owned thing shall take
place in such manner as agreed upon by all co-
owners.

In the event of failure to reach an agreement
among the co-owners with respect to the manner
of division the Court may upon the application of
any co-owner order the following:—

1 divide the original thing among co-
owners, or

2 sell the co-owned thing and divide the
the proceeds of its sale among co-owners,

If any one of the co-owners cannot upon the
division of the original thing receive his propor-
tionate share therein, he may be compensated in
money.

— 15 —
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Aat. 825.

Art. 826.

Art. 827.

Art. 828.

Each co-owner according tothis share warrants
as a seller to other co-owners for the things they
receive in consequence of the proportionaldivision
of the co-owned thing.

Each divisee shall after the division of the co-
owned thing preserve the certificate for the thing
he may receive.

One who receives thelargest share of the co-
owned thing shall preserve the certificate for the
co-owned thing. If no person receives the largest
share the custody of the certificate (for the co-
owned thing) may be determined by an agreement
among the divisees. If it cannot be determined
by agreement, the Court may, upon application,
appoint any divisee for the purpose.

Any divisee may demand another to grant
him the use of the certificate in his custody.

Co-owners in common are persons who co-
own a thing by virtue of a common relation which
results from a provision of law or an agreement
among parties.

The co-owners in common have rights over
the whole of the co-owned thing.

Therightsand the obligations of co-owners in
common are determined in accordance with the
provision of law or their agreement whereby their
common relation is regulated.

In the absence of any provision of law or
stipulation in the agreement to the contrary as
mentioned in the preceding paragraph, the disposal
of the thing co-owned in common and the exercise
of other rights relating thereto require the
unanimous consent of all co-owners in common.

— 16 —
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Art. 829.

Art. 830.

Art. 831.

Fach co-owner in common may not, during the
continuance of the common relation demand the
division of the thing co-owned in common.

The co-ownership in common is extinguished
upon the termination of the common relation or
the transfer of the thing co-owned in common to
another, In the absence of provisions of law to the
contrary the manner of division of a thing co-
owned in common shall conform to the provisions
of law governing the division of a co-owned thing

The provisions under this title shall apply
mutatis mutandis to the property rights other
than the right of ownership, which are subject to
the co-ownership or co-ownership in common
among several persons.
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Az, 832.

Art. &33.

Art. 3.

Agi. 833,

Art. K36,

Art. 837.

CHAPTER 111

Surperficies.

Surperficies is the right to have (to construct
and maintain) buildings or other structures or
to plant trees or bamboos upon the land belonging
to another.

The provisions of Articles 774 to 798 shall
apply mutatis mutandis among the superficiaries or
between a surperficiary and the owner of the

land.

If the term of surperficies is not ﬁxed, the
surperficiary may at any time waive his rights
unless there is a custom to the contrary.

The waiver under the preceding paragraph
shall be effected by a declaration of intention to
the owner of the land,

If the payment of ground-rent is agreed upon
the surperficiary shall upon waiving his right give
notice to the owner of the land one year in
advance or pay one year’s ground rent which 1s
not yet due.

In the absence of a custom to the contrary the
owner of the land may rescind the surperficies
when the surperficiary is in arrears with the
payment of rents which is equivalent to the total
of two years’ rents.

The recission as provided for in the preceding
paragraph shall be effected by a declaration of
intention to the surperficiary.

The surperficiary may not demand the
remission or the reduction of the rent even if the
use of the land is impaired by force majeure.

— 18 —
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Art. 838.

Art. 839.

Art. 840.

Art. 841.

Inthe absence of a stipulation inan agreement
or a custom to the contrary the surperficiary may
transfer his right to another person.

Upon the termination of surperficies the
surperficiary may remove the structures, trees
and bamboos from the land but shall restore the
land to its original state.

Under the circumstances of the preceding
paragraph, the surperficiary may not refuse the
offer of the owner of the land to purchase the
structures, trees and bamboos at the current price.

When the surperficies is terminated upcn the
expiration of its term, the owner of the land shall
reimburse the surperficiary for the buildings on
the land according to its current price. Ii there is
a stipulation in the agreement, such stipulation
shall be applied.

The owner of the land may prior to the ex-
piration of the term demand the surperficiary to
extend its term within the period as the building
may be used. If the surperficiary objects to the
extension he may not demand the reimbursement
as provided for in the preceding paragraph.

The surperficies is not terminated through the
destruction of the structures, or trees or bamboos
on the land.
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Art.

Art.
Art.

Art.

Art.

Art,

Art,

Art.

843.
844.

845.

846.

848.

849.

CHAPTER 1V
Emphyteusis.

Emphyteusis is the right permanently to do
farming or pasturing on the land belonging to
another against the payment of a ground-rent.

Emphyteusis is deemed to be a lease if its
term is fixed at its creation. The provisions of
law governing lease shall be applied.

Emphyteusis is transferable.

The emphyteuta may demand reduction or
remission ro the ground-rent upon the failure
or decrease of the usufructuary revenue in
consequence of force majeure.

The emphyteuta may not lease the land to
another.

The owner of the land may rescind the emphy-
teusis upon the emphyteuta’s violation of the
provision of the preceding paragraph.

In the absenceof a custom tothe contrary the
owner of the land may rescind the emphyteusis,
when the ground-rents in arrears are equivalent
to the total amount of two years’ ground-rent.

The recission of the emphyteusis under the
two preceding articles shall be effected by a
declaration of intention to the emphyteuta.

The provision of article 839 shall apply
mutatis mutandis to the emphyteusis.

When the emphyteusis is transferred toa third
person such third person shall pay the owner of
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theland all the ground-rents owed by the preceding
emphyteuta.

Art, 850. The provisions of Articles 774 to 798 shall
mutatis mutandis apply among the emphyteutae or
between the emphyteuta and the owner of the land.
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Art. 851.

Art, 852.

Art. 853.

Art. 854.

Art. 855.

Art. 856.

CHAPTER V
Servitudes.

Servitude is the right to use the land belong-
ing to another for the convenience of one’s own
land,

Servitudes when exercised continuously and
openly are acquired through prescription.

Servitudes may not betransferred apart from
the dominant tenement or be the object of other
rights. :

The person enjoying servitude may do
necessary acts for the purpose of its exercise and
maintenance, but he shall select the place and
method which would cause the least damage to the
servient tenement.

The person enjoying a servitude has the duty
to maintain structures which he constructs for the
purpose of exercising his servitude.

The owner of the servient tenement may use the
structures under the preceding paragraph, unless
his user would interfere with the exercise of the
servitude,

Under the circumstances of the preceding
paragraph the owner of the servient tenement
shall bear the expenses for the maintenance of the
structures in proportion to the benefit he receives
from the user,

The servitude continues to exist for the benefit
of the resultant parts after the division of the
servient tenement; but if the exercise of the
servitude is according to its nature intended only

—_ 22 —
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Art. 857.

Art. 858.

Art. 859,

for one part of the dominant tenement, then it
continues to exist with respect to such part only.

Upon the division of the servient tenement a
servitude continues to exist with respect to the
resultant parts, but if the servitude is according to
its nature only related to one part of the servient
tenement,then it continues to exist with respect to
such part only.

The provisions of article 767 shall mutatis
mutandis apply to servitudes.

When the continuance of the servitude is
not necessary the Court may upon the application
of the owner of the servient tenement declare
its extinction.



RIS ARG

BABA B RS SEE B R RER IR 2 U R AR B X
HEZAT BEAR IL M RS R A % st 2 — IR A B R Rt
R% SR AT 2 A

BATETAE SBEEAT bz RERBRAEENZ

SBAHE UG 0 AT SRR RS A N RR

PR B B BT

(23)



-Art. 860.

Art, 861.

Art, 862.

Art. 863.

Art. 864.

Art, 865.

CHAPTER VI

Hypotheca.

Hypotheca is the right to obtain satisfaction
outof the proceeds of sale of immovables which
are given by the debtor or a third personassecur-
ity without their possession being transferred.

Intheabsence of a stipulationinan agreement
to the contrary, hypotheca offers security to the
principal debt, its interest, its dilatory interest and
the expenses for the enforcement of the hypo-
theca.

The legal effect of the hypotheca extends to
the accessories and accessory rights of the hypo-
thecated thing.

The provision of the preceding paragraph does
not affect the rights to the accessories acquired by
a third person prior to the creation of the hypo-
theca.

The legal effect of hypotheca extends to the
natural fruits severed from the hypothecated thing
after the latter has been seized in attachment pro-
ceedings.

The legal effect of hypotheca extends to the
legal fruits collectable by the grantor of hypotheca
from the hypothecated thing after the latter has
been seized in attachment proceedings. 'The fact
that the hypothecated thing has been seized cannot
be set up without previous notice by the grantee of
hypotheca against the person who is under the
duty to pay the legal fruits.

When the owner of an immovable creates
several hypothecae to secure several debts, the

— 24
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Art,

Art,

Art,

Art,

Art.

Art.

866.

867.

868.

8609.

870.

871.

priority of the hypothecais determined by the order
of their registration,

The owner of an immovable charged with a
hypotheca may create surperficies and other rights
on the same immovable, but the hypotheca is not
affected thereby.

The owner of an immovable charged with
hypotheca may transfer it to another person,
but the hypotheca is not affected thereby.

The hypotheca is not affected, when the
hypothecated immovable is divided or one part
of it is transferred or one of the several
immovables jointly securing a debt is transferred
to another person.

The hypotheca is not affected, when a debt
secured by hypotheca is divided among several
creditors or one part of it is assigned to a new
creditor.

The provision of the preceding paragraph shall
apply when the burden of a debt is divided among
several debtors.

The hypotheca shall not be transferred apart
from the debt and shall not serve as security for
debts other than the original one.

When theact of the grantor of the hypotheca
tends to diminish the value of the hypothecated
thing the grantee of the hypotheca may demand
the former to refrain from such acts. In case of
emergency the grantee may make necessary dis-
posal of the hypothecated thing for the purpose
of its preservation.

The grantor shall bear the expenses resulting

— 25 —
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Art. 872.

Art. 873,

Art. 874.

Art. 875.

Art. 876.

from the making of the demand or the disposal in
accordance with the preceding paragraph.

When the value of the hypothecated thing is
diminished, the grantee may demand the grantor to
restore it to its original state or to provide fur-
ther security equivalent to the value diminished.

When the diminution in the value of the
hypothecated property is due to circumstances
for which the grantor is not responsible, the
grantee may demand the grantor to provide
security to the extent of the compensation the
grantor may receive,

When the debt is not paid at its maturity the
grantee of the hypotheca may apply to the Court
for the sale of the hypothecated thing by auction
and obtain satisfaction out of the proceeds of sale.

A stipulation in the agreement to the effect
that the ownership in the hypothecated thing would
be vested in the grantee upon the grantor’s default
to pay the debt at its maturity is void.

The proceeds of sale of the hypothecated thing
shall be distributed to the grantees of hypotheca
according to the order of their several hypothecae.

If several hypothecae are of the same order
the proceeds of sale shall be equally distributed
among the grantees.

When several immovables secure one single
debtand no apportionment of the encumberance is
made, the grantee of the hypothecae may obtain
satisfaction of the whole or a part of the debt out
of the proceeds of sale of any hypothecated
immovable,

When the land and a building thereon are

— 26 -



- AN vy it

wsATbT=%

HAFE LT EE

WABLT I

AN E R i W [

B RTIR R SR 2R AR 2 & Al IR A B
RAPH (B AE YR P I IPRE A TG BRI A BT
Wy Z SRR S Bk R AR 2 4k

T A0y 2 (R AL B W il o BRI AP A Z S BOO o K
R PHEN (R SRIPAFFSE I EREIR 2 PR EE A1 asok 12
HiER

R PPRE A A C S R AR S R A AR R ik
P TREIR AT SRAL VA E S 51

FSE FR G HE B8 5518 30910 R A% i A IR K Ppd 2 Ay
RERS B A TR APREN LA E 159K

KA T L 1E B 1% FIRATHEA Z R P A B2 K

TR 2R 41 Bt
P ] — RO A PRI BIOA B e ke i s S AP HE T R PR
FE A (HAS O B2 1T B 108 12 A A S AT RE A IRAS- 1 A

BB PR Z B & G sk — i 5 4
Fedt R b k2 AR R B i — A A T

(25)



Art. 877,

Art. 878.

Art. 879.

owned by one person and only theland or the
building is hypothecated the surperficies is deemed
to have been created when the hypothecated thing
is sold by auction. The ground-rent for the land
is to be agreed upon by the parties. If the parties
fail to agree, the Court may, upon application,
determine it.

When theland and a building theron are owned
by one person and both the lJand and the building
are hypothecated, the provision of the preceding
paragraph shall apply. if the successful bidders
for the land and the building at the auction are
different persons.

When the owner of the land after having
hypothecated his land erects a building thereon, the
grantee of the hypotheca may in case of necessity
sell by auction the building togather with the land,
but he has no priority of satisfaction from the
proceeds of sale of the building.

. After the maturity of the secured debt the
grantee of the hypotheca may for the purpose of
obtaining satisfaction enter into an agreement
with the grantor whereby he acquires the
ownership of the hypothecated property or the
right to dispose of the same in other manner than
by auction, unless the interests of other grantees
are injured thereby.

Whenathird person whogrants a hypotheca as
security for a debt of another, satisfies the debt
on the debtor’s behalf or when he is deprived of
his ownership of the hypothecated property by
the execution of the hypotheca by the grantee, he
has the right to claim reimbursement from the
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Art. 880.

Art. 881.

Art. 882.

Art, 883.

debtor in accordance with the provisions relating
to surety.

When a debt secured by a hypotheca is exting-
uished through prescription, the hypotheca is also
extinguished, if the grantee fails to enforce it
within five years after the debt is barred by the
completion of the extinctive prescription.

The hypotheca is extinguished through the
destruction of the hypothecated thing;but if there
is a compensation obtainable for the destruction,
the latter shall be distributed among several
grantees of the hypotheca in accordance with the
order of their hypothecae.

Surperficies, emphyteusis and the right of
Dien* may be the object of hypotheca.

The provisions of this Chapter relating tohypo-
theca shall apply mutatis mutandis to the hypo-
theca allowed under the preceding articles as well
as the hypotheca created by force of law.
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Art.

Art.

Art,

Art.

Art,

Art,

884.

885.

886.

887.

888.

889.

CHAPTER VII
RIGHT OF PLEDGE
Title 1
Right of Pledge on Movables.

The right of pledge to a movable is the
right to satisfy a claim out of the proceeds of
the sale of the movable, the possesion of which is
transferred to the creditor by thedebtor or a third
person as security for the claim.

The creation of a right of pledge shall have
legal effect when the possession (of the pledged
property) is transferred.

The pledgee shall not permit the pledgor to
have the possession of the pledged movable on
his behalf.

If the pledgee’s possession of the movable is
protected by provisions governing possession, the
pledgee acquires the right of pledge, although the
pledgor has no right to dispose of the pledged
movable,

In the absence of astipulation inthe agreement
to the contrary,the right of pledge servesas secur-
ity for the principal debt, its interest, its dilatory
interest, costs of enforcement of the pledge and
also damages caused by hidden defects in the
pledged movable.

The pledgee shall in managing the pledged
movable exercise such care as is required of a
good custodian,

In the absence of a stipulation in the agree-
ment to the contrary, the pledgee has the right to
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Art. 890.

Art, 891,

Art. 892,

Art. 893.

Art. 894.

appropriate the fruits from the pledged movable.

If the pledgee is entitled to appropriate the
fruits of the pledged movable he shall exercise
such care as he would bestow on the management
of his own property, and shall render an account
for fruits appropriated.

The fruits which are appropriated in
accordance with the preceding paragraph shall
be applied to pay the expenses of the appropri-
ation, then to cover the interest on the principal
debt, and lastly to satisfy the principal debt itself.

During the existence of the right of pledge,
the pledgee may on his own responsibility sub-
pledge the pledged movable to a third person but
is responsible for damages which may result
from sub-pledging, even though caused by force
majeure,

When the deterioration of the pledged thing is
apprehensible or its value has apparantly dimini-
shed, thus affecting the pledgee’s rights, the
bledgee may sell the pledged thing by auc-
tion and hold the proceeds of sale in lieu of the
pledged thing.

When the claim is not satisfied at its matur-
ity the pledgee may sell the pledged thing by auc-
tion and apply the proceeds of the sale to the
satisfaction of the claim.

A stipulation by which thetitle of the pledged
thing will be vested in the pledgee upon the pled-
gor’s default at maturity of the claim is invalid.

Under the circumstances of the preceding two
articles the pledgee shall prior to the sale at auc-
tion notify the pledgor unless such notice is im-
practicable,
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Art. 895.

Art. 896.

Art. 897,

‘Art. 898.

Art. 899,

Art. 900.

Art. 901,

Art. 902.

The provision of Article 878 shall mutatis
mutandis apply to the right of pledge on movables.

The pledgee shall upon the extinction of the
secured claim return the pledged thing to the
person who is entitled to receive it.

The right of pledge toa movable is extinguis-
hed when the pledged thing is returned to the
pledgor.

When upon thereturn of the pledged thing the
continuing existence of the right of pledge is re-
served, such reservation is invalid.

The right of pledge to a movable is extinguis-
hed if the pledgee is deprived of the possession of
the pledged thing and may not claim its return.

The right of pledge to a movable is extinguished
when the pledgee thing is destroyed. If compen-
sation is obtainable by reason of its destruction
the pledgee may apply such compensation to the
satisfaction of the claim.

Title II
RIGHT OF PLEDGE ON RIGHTS

Assignable claims and all other rights may be
the object of the right of pledge.

In the absence of the provisions in this Title
to the contrary, the provisions relating to the right
of pledge on movables shall apply wmutatis
mutandis to the right of pledge on rights.

In the absence of the provisions in this Title
to the contrary, the right of pledge on rights shall
be created in accordance with the provisions
relating to the assignment of rights.
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Art. 903.

Art. 904,

Art. 905.

Art. 906.

Art. 907.

AA. rt. 908.

Art. 909.

The pledgor shall not by an act-in-the-law
extinguish or modify the pledged rights without
the pledgee’s consent.

If a claim is the object of the pledge, it shall
be created in writing. If the claim is evidenced
by a certificate, said certificate shall be delivered
to the creditor (pledgee).

If the pledged claim matures prior to the
secured claim, the pledgee may demand the debtor
to lodge the object of performance.

If the pledged claim matures after the
secured claim, the pledgee may after maturity of
the latter demand performance directly from the
debtor. If the pledged claimis a money claim the
pledgee may only demand such part of the per-
formance as shall correspond to the amount of the
secured claim.

When the debtor of the pledged claim after be-
ing notified of the pledge tenders the performance
to either the pledgor or pledgee he shall obtain the
consent of the other. If the other party does not
agree, the debtor shall lodge the object of
performance,

When instruments to bearer are pledged, the
pledge is created upon the delivery of the
instruments to the pledgor., When other valuable
instruments are pledged, it shall be created by
endorsement,

When instruments to bearer, negotiable in-
struments, instruments which are assignable by
endorsment are pledged, the pledgee may collect
whatever is due on the instruments, although the
secured claim is not yet mature.
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Art. 910,

When notice to the debtor under the instru-

“ments is necessary and when the pledgee is entitled

to give the notice, the debtor may only tender his
performance to the pledgee.

When valuable instruments are pledged, the
effect of the pledge also reach their accessory
rights, such as interest coupons, annuity and
dividend certificates, provided the latter are
delivered to the pledgee.
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‘Art. 911.

Art, 912.

Art. 913,

Art. 914.

Art, 915.

Art. 916.

CHAPTER VIII
THE RIGHT OF Dien*,

The right of Dien is the right to have against
the payment of price the possession of an immova-
ble belonging to another for the user and usufruct.

The agreed term of the right of Dien shall not
exceed thirty years; if it exceeds thrity years it
shall be shortened to thirty years.

If the agréed termof theright of Dicn is below
fifteen years, a stipulation in the agreement that
the Dien will be turned into an absolute sale upon
the default to redeem at the expiration of the term,
is invalid.

The provisions of Articles 774 to 800 shall
apply mutatis mutandis among the grantees of the
Dien or between the grantee of the Dien and the
owner of land.

During the existence of the Dien, the grantee
may sub-grant the Dien or lease the property to
another person. If there is a stipulation in the
agreement or a local custom to the contrary, such
stipulation or custom shall be applied.

If the term of the Dienis fixed, the term of the
sub-Dien or the lease shall not exceed the term
of the original Dien. If the term of the original
Dien is not fixed, the term of the sub-Dien or the
lease shall be likewise unfixed.

The price of the sub-Dien shall not exceed the
price of the original Dien.

The grantee of the Dien shall be responsible
for damages to the property resulting from the
grant of the sub-Dien or the lease,
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‘Art, 917.

Art. O18.

Art. 919,

Art. 920.

Art. 921.

The grantee of Dien may transfer the Dien to
another.

As against the grantor of the Dien the
transferee of the Dien under the preceding
paragraph acquires the same rights as those of the
grantee of the Dien,

The grantor of the Dien may after the creation
of the Dien transfer to another his ownership
of the property subject to the Dien.

The grantee of the Dien retains the same
rights against the transferee under the preceding
paragraph.

When the grantor of the Dien intends to
transfer to another person his ownership in the
property subject to the Dien, he may not without
good reason refuse the grantee of the Dien to
purchase the property for the same price as offered
by the other person,

When during the existence of the Dien a part
or the whole of the property subject to Dien is
destroyed by force majeune,both the right of Dien
and the right of redemption are extinguished with
respect to the destroyed part.

Under the circumstances of the preceding
paragraph the grantor of the Dien may upon
redeeming the remaining part of the property
demand a deduction from the original price of the
Dien of one half of the current price of the
destroyed part at the time of the destruction.
The deduction is however only limited to the
extent of the original price of Dien.

When during the existence of the Dien the
property is wholly or in part destroyed by force
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Art. 922.

Art. 923.

Art. 924.

Art. 925.

majeure the grantee of the Dien may reconstruct
or repair the destroyed part. The cost of such
reconstruction or repairs may not exceed the
value of the destroyed part at the time of its
destruction, except when the grantor has consented.

When during the existence of Dicn the property
is wholly or in part destroyed on account of the
negligence of the grantee of the Dien, he shall
be responsible for the destruction to the extent of
the price of Dien. If the destruction is due to
his wilful default or gross negligence, he shall
make further compensation for the deficit if the
price of the Dien does not adequately off-set the
amount of the damages.

When the term of the Dien is fixed, the
grantor of the Dier may, upon its expiration,
redeem the property by paying the original price.

If the grantor of the Dien fails to redeem the
property at the original price within two years
after the expiration of the term, the grantee of
the Dien acquires the right of ownership in the
property.

If the term of the Dien is not fixed, the grant-
or may, at any time, redeem the property at the
original price. If the property is not redeemed
within thirty years after the grant of the Dien
the grantee acquires the right of ownership in
the property.

If the property subject to Dien is an agricul-
tural land, it shall be redeemed only after the har-
vest and before the beginning of the next season.
In case of other immovables the grantor shall
give notice to the grantee six months in advance.
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‘Art. 926,

Art, 927.

When during the existence of Dien the grant-
or intends to transfer his right of ownership in the
property to the grantee, the grantee may acquire
the right of ownership by making a settlement in
accordance with the current price of the property.

The settlement under the preceding para-
graph is to be made once.

The grantee whohas increased the value of the
property by incurring useful expenses or has
under-taken reconstruction or repairs in accordance
with the provision of Article 921 may at the time
of its redemption demand reimbursement to the
extent of the present value of the benefits from
such expenses, reconstruction or repairs.
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CHAPTER IX
RIGHT CF DETENTION

Art. 928. A creditor who has possession of movables
belonging to the debtor may, prior to the satisfac-
tion of the debt, exercise the right of detention if:

1 the debt is already mature,

2 the debt created is related to the movable,

and 3 the possession of the movable is not
acquired by illegal act.

Art. 929. Movables which come into the possession of
mercantile traders on account of business rela-
tions and claims growing out of their business
relations are deemed to be related to each other in
the sense of the preceding article.

Art. 930. No detention of movables shall be made in
violation of public order or gocd customs or in
conflict with the duties assumed by the creditor
or with the instructions given by the debtor before
or at the time the movables are delivered.

Art, 931, In the event of the debtor’s inability to pay.
the crediter may, even before the maturity of
the debt, exercise the right of detention.

If the debtor becomes unable to pay after the
delivery of the property or his inability to pay is
knowun to the creditor only after the delivery, the
creditor may exerise the right of detention even
though such exercise conflicts with the provision
of the preceding article,

Art. 932. When the debt is not fully satisfied, the
creditor may exercise the right of detention with
respect to the whole property.

-
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Art. 933.

Art, 934.

Art., 935,

Art. 936.

Art, 937.

Art. 938.

Art. 939.

The creditor shall in managing the property
exercise such care as is required of a good
custodian,

The creditor may demand from the owner of
the detained property the reimbursement of the
necessary outlays incurred during his custody of
the property.

The creditor may appropriate the fruits of the
property towards the satisfaction of the debt.

The creditor may upon the debtor’s default
after the maturity of the debt notify the latter
to the effect that if the debt is not satisfied
within a peried not less than six months, the
detained property would beapplied to its satis-
faction,

If the debtor fails to make payment within
the period as fixed under the preceding paragraph
the creditor may, inaccordance with the provisions
relating to the enforcement of pledge, sell the
property by auction or acquire the right of
ownership.

When the notice as provided for in the
first paragraph is impracticable the creditor may
also enforce the rights under the preceding
paragraph if the debt is not satisfied after two
years from its maturity.

The creditor’s right of detention is ex-
tinguished when the debtor has furnished ap-
propriate security for the satisfaction of the debt,

The right of detention is extinguished upon
the loss of the possession of the property.

In the absence of other provisions, provisions
of this Chapter shall be applied mutatis mutandis
to the statutory right of detention.
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Art.

Art.

Art.

Art.

940.

941.

942.

. 943.

. 944.

CHAPTER X
POSSESSION

One who has actual control over a thing is
the possessor of the thing.

When a thingis possessed by a pledgee, lessee
depositary or one who possesses a thing belonging
to another by reason of a similar legal relation,
such other person (the owner) is the indirect
possessor of the property.

When an employee, an apprentice or a person
who is under direction of another by reason of a
similar relation, has the control over a thing be-
longing to another, only such other person is the
possessor.

The rights exercised by a possessor over a

thing in his possession are presumed to be the

rights to which he is legally entitled.

The possessor is presumed to be in possession
of a thing in good faith, openly, peacefully and
with the intention of possessing itas his own.

One who has proved to have possession of a
thing at two points of time is presumed to have
continuous possession during the intervening
period,

When the circumstances under which the
possession is created indicate the lack of the in-
tention in the possessor to possess the thing as his
own, his possession will be accompanied with such
intention from the moment he declares hisintention
to possess it as his own to the person who confers
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Art.

Art.

Art.

Art,

Art.

Art.

946.

947.

948.

949,

950.

951.

the possession upon him or upon the happening
of new circumstances which indicate the presence
of his intention to possess it as his own.

The transfer of possession is effective upon the
delivery of the thing.

The provision of Article 761 shall apply
mutatis mutandis to the transfer made under the
preceding paragraph.

The heir or the transferee of the possessor may
assert rights on the strength of his own possession
or his possession tacked with the possession of his
predecessor. One who asserts his rights on the
strength of his own possession tacked with the
possession of his predecessor shall also inherit 1ts
defects.

When one ingood faith accepts the transfer of
possession of movables with a view to transfering
or creating the right of ownership or other real
rights, his possession is still protected by law,
notwithstanding that the transferror has no right
to make the transfer.

When the property is lost or stolen, the loser or
the injured party may demand the recovery from
the possessor within two years from the time of
its being lost or stolen.

If the lost or stolen property has been
bought in good faith by the possessor at auction
or public market or from mercantile traders who
deal with things of the like kind, the property may
not be recovered from the possessor without
reimbursing him the price paid therefor.

If the lost or stolen thing is money or
instruments to bearer, recovery may not be had
from the bona fide possessor.
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Art. 952.

Art. 953.

Art. 954.

Art. 955.

Art. 956.

Art. 957.

The bona fide possessor may use the property
and appropriate its profits in pursuance to the
rights he is presumed to be legally entitled to.

When the property is destroyed or damaged
through. circumstances for which the bona fide
possessor is responsible, he shall compensate the
claimant of its recovery only to the extent of the
value of the benefit the possessor receives by rea-
son of the destruction or damage to the property.

The bona fide possessor may demand the reim-
bursement of necessary outlays incurred by him
for the preservation of the property from the
claimant of the recovery of the property but
if he has appropriated the fruits of the property
he has no claim for the reimbursement of the
outlays.

The bona fide possessor may demand from the
claimant of the recovery of the property the
reimbursement of useful outlays incurred by him
for the improvement of the property to the extent
of the existing increased value of the property.

The mala fide possessor or a possessor without
the intention of possessing the property as his
own shall compensate the claimant of the
recovery of the property for damages resulting
from destruction or deterioration of the propertv
caused by circumstances for which he (the possess-
or) is responsible.

The mala fide possessor may demand from the
claimant of the recovery of the property the
reimbursement of necessary outlays incurred by
him for its preservaticn in accordance with the
provisions relating to the management of affaires
without mandate.
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Art. 958.

Art. 959.

Art. 960.

Art. 961.

Art. 962.

Art. 963.

Art, 964.

The mala fide possessorshall return the friuts.

If the fruits are consumed or deteriorated

through his negligence or if he has neglected to

;:oll.ect them, he shall reimburse the price of such
ruits.

The bona fide possessor is, upon dismissal of
his claim in a lawsuit over the principal right,
deemed to be a mala fide possessor from the date
of the commencement of lis pendens.

The possessor may resist by his own force
the acts of another which deprive him of the
possession or interfere with /s possession.

In case of immovable property the possessor
may immediately upon the deprivation of his
possession recover the possession by ejecting the
wrong-doer. In case of movable property the
possessor may recapture it from the wrong-doer
right on the spot or upon the chase.

One who has control over a thing in ac-
cordance with the provision of Article 942 may
also exercise the rightsof a possessor defined in the
preceding article.

The possessor may demand the return of the
possession of the property when he is deprived
thereof; the removal of interference, when his
possession is interfered with; the prevention of
interference, if interference is apprehensible.

The right to demand under the preceding
article is extinguished by its non-exercise within
one year from the deprivation of or interference
with the posssession or from the commencement of
the danger.

Possession is extinguished by the loss by the
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Art. 965.

Art. 966.

possesor of actual control over the thing, unless
he is only temporarily unable to exercise it.

When property is jointly possessed by several
persons, they may not mutually claim the
protection for the possession with respect to the
use of the property.

When a property right is established not by
virtue of the possession of the property, the
person exercising the property right is a quasi-
possessor.

The provisions of this Chapter relating to

possession shall apply mutatis mutandis to the
quasi-possession under the preceding paragraph.



BB Ay 14 — A BE AT B ASTE BLIR
SBAEATEYE BN WS 546 NARE S AR #E
AP HARG RS 2R
BHBESTRIE W ERER B 2 k5 AT STEAT I B2 A

HEEG A

AN E A BERTHE S AERZ

(44)



THE LAW INTRODUCING THE LAW OF THINGS

Art.

Art,

Art.

Art.

Art.

OF THE CIVIL CODE

In the absence of special provisions in this
Law to the contrary, the provisions of the Law of
Things of the Civil Code shall not apply to the
real rights which are created before the Law of
Things (of the Civil Code) goes into effect.

Where the real rights as provided for in the
Law of Things are created before it goes into
effect, their effects shall be governed by its provis-
ions from the day it goes into effect.

The registration provided for in the Law of
Things shall be regulated by a special law.

The provisions of the Law of Things relating
to registration shall not apply to the real rights
which cannot be registered in accordance with
the speeial law as mentioned in the preceding
paragraph.

Where according to the provisions of the Law
of Things the extinctive prescription has comple-
ted or has yet less than a year to complete before it
goes into effect, the entitled party may assert his
right within one year from the time it goes into
effect, unless the period which has elapsed from
the completion of the prescription to the time it
goes into effect already exceeds one half of what
is specified therein.

The legally fixed periods devoid of prescrip-
tive character, which expired before the Law of
Things goes into effect, are deemed to have
expired.
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Art. 6.
Art. 7.
Art. 8
Art. 9

Art. 10.

Where the legally fixed periods devoid of the
prescriptive character have commenced before
the Law of Things goes into effect, the period of
time which has alrcady elapsed will be calculated
towards time after it has gone into effect.

The provisions of the preceding paragraph
shall apply mutatis mutandis to acquisitive pres-
cription.

One who is in possession of amovablein com-
pliance with the requirements of Article 768 of
the Civil Code before the Law of Things goes
into effect acquires the right of ownership in the
movable on the day when it goes into effeet.

One who is in possession of an immovable in
compliance with the requirements of the Articles
769 or 770 before the Law of Things goes into
effcet may apply to register his name as its owner.

When the office for registration as provided
for in Article 3, Paragraph I is not yet establis-
hed, the person who may according to law apply
for registration is deemed to be the owner of the
property on the day the application for registra-
tion may be made.

One who is in possession of a movable in com-
pliance with the requirements of Article 801 or
Article 886 of the Civil Code before the Law of
Things goes into effect, acquires the right of
ownership or the right of pledge in the movable
on the day it goes into effect.

One who has found lost property, drifts or sun-
ken things in compliance with the requirements
of Article 803 and Article 807 of the Civil Code
before the Law of Things goes into effect ac-
quires the rights provided for in Article 807 of
the Civil Code on the day the Law of Things
goes into effect.
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Art.

Art.

Art.

Art.

Art.

Art.

11.

14,

15.

16.

The person who may acquire ownership in
accordance with the provisions of Article 808 or
Articles 811 to 814 of the Civil Code before the
Law of Things goes into effect, acquires owner-
ship on the day the latter goes into effcet.

If an agreement has before the Law of
Things goes into effect stipulated the period
during which the co-owned thing might not be
divided, and if the remainder of that period on
the day the Law of Things goes into effect is
shorter than the period as provided for in Article
823, Paragraph II, of the Civil Code, the period
asagreed upon may be given effect; if it is longer,
the provision of Article 823 paragraph II shall
apply from the day the Law of Things goes into
effect.

When the extinctive prescription for a debt
secured by hypotheca has completed according to
the provisions of the Civil Code before the Law
of Things goes into effect, the period of extinctive
prescription for the hypotheca as specified in
Article 830 of the Civil Code shall commence
from the day the Law of Things goes into effect.
If ten years have elapsed from the completion of
the extinctive prescription to the day the Law of
Things goes into effect, the hypotheca may not be
enforced.

The provisions relating to the right of
pledge in the Law of Things shall not apply to
pawn-shops or others who take pledges as a trade.

Where a period is specified for the right of
Dien before the Law of Things goes into effect
and the old Law permits the redemption, the old
Law shall be applied.

This Introductory Law shall go into effect on the
day the Law of Things goes into effect.

— 47 —



HH—

st

BH=0%

-+ mtE

Fak

2l Y 3

REWHERBITIIR REBAAE/ BB AT T —KE
AT MEEZ R A BB R 1T Z H ISR
HHE

Ry RERRIGAT /i AR W9aT A LA B BIR E It

AR A T B RRSRES AA 2RSS
ZHRBEAKKIYMBERED RTZH LEAREE
ANBZH=6E —e HUE

B i REHR BBAT AT AR APRE AR 2 GURENR Boid 2 3 7 AR
SRHENT s8R O 8 RIE B R E IRATREZ
A T B 1 BEA T 11 R BB B SR BRI IR BRI R IR
F7 2 0 B4 A7 B A

R:pHER MR EZ RENERBREMAZHRERE

AW Z
B HERRTEAT B 2 A W R I A S i R AR R A D i
REgER

& W7 B8 RiBM HESRHEATZ 1 BEAT

“4n)



Translators’ Notes on the Right of Dien

“The right of Dien is the right to have against the payment
of a price the possession of an immovable belonging to ano-
ther for the purpose of exercising the user and usufruct”,
(Art. 911). The foreging article of the Chinese Covil Code
lays down a legal definition for the institution of pure
Chinese origin. Jurists, both Chinese and foreign alike,
have made repeated attempts to ascertain its intrinsic nature,
but, regreful to state, their efforts are not crowned with
success in that they searched in vain for its counterpart in
other existing legal systems of the world. Analogies have
been sought in (1) the French antichrése, (2) the German
Grundschuld (land charge), (3) the Welsh mortgage and (4)
the Japanese pledge relating to immovables. But a compara-
tive analysis of each of the above will reveal radical differen-
ces between the Chinese and the twin institutions in the other
systems.

According to Art. 2085 of the Code Napoleon on the
antichrése, it is a contract which confers upon the creditor
the enjoyment and possession of land in lieu of interest on
the loan advanced to the debtor. If the value of the fruits
appropriated by the creditor exceeds the interest payable on
the principal, the excess shall be applied to the satisfaction
of the latter. The essential characteristics of the antichrese
are in the first place the inseparable connection of debt with
the immovable as security and in the second place the
application of the friuts and profits from the immovable to
the satisfaction of the interest and then to the principal. The
provision of the Art. 911 of the chinese Civil Code presents
a totally different picture. Except the sole similarity, viz.,
that the grantee of the Dien as well as the creditor under the
antichrése acquires the right of usufruct to the immovable
surrendered by its owner, the difference between the two are
manifold. The Dien is more or less in the nature of a sale,
as the Chinese law explicitely describes the quid pro quo of
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the grant as the “price”, for which no interest is chargeable.

The antichrese on the other hand is unequivocally a so-called
“security-right”, conferring upon the creditor the right of

usufruct and consequently the profits appropriated by him

must be credited to the debtor’s account.

A comparison of the Dien with the Grundschuld (1and
charge) of the German law points to the entire absense of
semblance between the two legal institutions. The jurists
who was tempted to venture the comparison saw the only
possible similarity in one respect, that is, in both cases the
land in question is encumbered for the payment of a certain
sum of money. The abstract nature of the Grundschuld is
diametrically opposed to the Dien which is essentially
supported by a causa.

On the similarity between the Dien and the Welsh
Mortgage, few words need be expended for what we have
to point would be a repetition of what is said above in con-
nection with the antichrése. The semblance between the
Welsh Mortgage and the antichrése is very striking, al-
though in the absense of profound research in their respective
origins, it is unsafe to venture the surmise that one is trans-
planted from the other. As far as their semblance to the .
Chinese Dien goes, it can with certainty be asserted that they
do not fall on floors with each other.

Now we come to the analogy between the Dienr and
the pledge of immovables. As all students of Anglo-Ameri-
can law well know that the pledge is a right conferred upon
the creditor to hold a chattel as security for the payment of
a debt, we cannot without violating the terminological
accuracy say that the pledge may be created on a piece of
land. The term is therefore adopted exclusively for con-
venience’s sake. The Japanese Civil Code in Art. 354 lays
down in substance that the pledge on immovables entitles the
creditor to the user and usufruct of the land given as security
for a debt. The explicit language employed by the Japanese



legislators dismisses any shade of doubt as to the accessory
nature of the real right. Owing to its accessory nature the
destruction of the property, if not traceable to the creditor’s
fault, does not in the least affect the existence and the extent
of the personal debt. On this very point the distinction from
the Dien calls for little explanation. According to Art. 920
of the Chinese Civil Code, the destruction of the property
subject to Dien by force majeure would entail the loss of the
Dien and the right of compensation, or the right to demand
another grant, for the destroyed portion. A further distinc-
tion is found in Art. 923 of the Chinese Civil Code which
denies the owner the right of redemption prior to the expira-
tion of the term of the Dien. Such legal restriction does not
exist for the pledge of immovable by reason of its accessory
nature. These distinctions were wittingly or unwittingly
ignored by the judges of the former Supreme Court at Peking,
who received their modern legal training at the hands of
Japanese jurists and were only acquainted with the pledge on
immovables. This explains the unclarity that obtained in the
Decisions of the Peking Supreme Court. The Dien was
identified with the pledge on the immovables. (4th Yr.: Tung
No. 226) Only some time later the idea that the Dien is an
indigenuous product of Chinese civilizaticn and does not
identify itself with the modern pledges on immovables com-
menced to dawn upon the judicial mind on the Supreme
Court bench. The modern new-born appreciation of the
individuality of the Dien was materialized in the separate
treatment of the Dien and the pledge in the Second Draft of
the Civil Code in 1925. The provision in the present Code
does not leave us in any reasonable doubt as to the usufruc-
tuary nature of the Dien, as contra-distinguished from the
security rights above discussed.

Before we conclude the present cursory discussion, it
may not be out of place to speculate upon the social raison
d’etre of the Dien. In the last analysis the Dien-is tantmant
to a sale coupled with the right of pre-emption. In this legal
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scheme the Chinese populace has found a safe-guard for its
deep-rooted racial aversion to irrevocable alienation of real
estates which probably descended to the owner from his
fore-fathers. The public sentiment, particularly of olden
times, censures severely any heir who is so unworthy of his
industrious ancestors as to dispose of the legacy which would
in agricultural communities chiefly consist of land estates.
The keen sting of conscience and the pecuniary necessitousness
on the part of the descendents find a happy compromise in
the institution of the Dien, which affords him some measure
of compensating consolation in the thought that the improve-
ment of his financial condition in future can restore to him
the invaluable heir-loom. The grantee on the other hand
cau always consider the property virtually as his own
appropriating fruits there-from or sub-granting it a third
party, when the usufructury right desists to be of financial
interest to him.
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