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[STATEMENT OF THE EVIDENCE]

And afterwards, on the .... day of December, 1913,

and within the time allowed by orders of Court the

Oregon & California Railroad Company, Southern

Pacific Company, Stephen T. Gage (individually

and as trustee). Union Trust Company (indi-

^

VJ

J ^
A3

^
vs.

Oregon & California Railroad Company,

Southern Pacific Company, Stephen T.

Gage (individually and as trustee). Union

Trust Company (individually and as trus-

tee), and others.

Defendants.

Come now the Oregon & California Railroad Com-

pany, Southern Pacific Company, Stephen T. Gage
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[STATEMENT OF THE EVIDENCE]

And afterwards, on the .... day of December, 1913,

and within the time allowed by orders of Court the

Oregon & California Railroad Company, Southern

Pacific Company, Stephen T. Gage (individually

and as trustee). Union Trust Company (indi-

vidually and as trustee), defendants and appellants

herein, filed their and each of their STATEMENT OF
THE EVIDENCE taken, reported, filed and consid-

ered in said cause in words and figures as follows, to-

wit:

Case No. 3340.

Mitvitt Court of tije ^niteb States
Jfor tije TBiitvitt of d^regon

United States of America,

Complainant,

vs.

Oregon & California Railroad Company,

Southern Pacific Company, Stephen T.

Gage (individually and as trustee), Union

Trust Company (individually and as trus-

tee), and others,

Defendants.

Come now the Oregon & California Railroad Com-

pany, Southern Pacific Company, Stephen T. Gage
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(individually and as trustee), and Union Trust Com-

pany (individually and as trustee), defendants and ap-

pellants herein, and present this their and each of their

statement of the evidence taken, reported, filed and con-

sidered in said cause.

WHEREUPON, It is certified that on the 3d day

of January, 1913, the complainant and the said defend-

ants-appellants made and filed in said cause, as a part

of the evidence therein, a "Stipulation as to the Facts"

in words and figures as follows, to-wit:

[STIPULATION AS TO THE FACTS]

[TITLE]

It is stipulated and agreed by and between the under-

signed, that the following is a true and correct state-

ment of the particular facts hereinafter set forth, sub-

ject to valid objections for irrelevancy or immateriality

only; except in the particular instances where objections

for incompetency also are herein expressly made and

taken; all objections for irrelevancy and immateriality

not herein expressly taken, shall be served and filed

within twenty days after the filing of this stipulation

with the Clerk of the above mentioned Court.

All parties hereto reserve the right to introduce fur-

ther and additional evidence, within due time.

SUBDIVISION I.

Subdivision I of complainant's Bill of Complaint
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(hereinafter referred to as "the Bill") correctly states,

on pages 3 and 4 thereof, the citizenship and place of

residence of each of the defendants; eoccepting that the

defendant Stephen T. Gage is, and at the time of the

filing of the Bill was, a citizen and resident of the City

of Oakland, in Alameda County, California.

SUBDIVISION II.

Item 1. On July 25th, 1866, Congress passed an

Act entitled "An Act granting lands to aid in the

construction of a railroad and telegraph line from the

Central Pacific railroad in California, to Portland, in

Oregon."; which act was approved and became opera-

tive on July 25th, 1866.

Item 2. The copy of said Act, set forth on pages

5 to 10, inclusive, of the Bill, is a correct copy thereof.

Item 3. The said Act of July 25th 1866 was amend-

ed by an Act of Congress approved June 25th 1868,

entitled "An Act to amend an Act entitled 'An Act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific railroad in

California, to Portland, in Oregon.'
"

Item 4. The copy of said amendatory Act of June

25th 1868, set forth on page 10 of the Bill, is a correct

copy thereof.

SUBDIVISION III.

Item 1. The document hereto attached, marked "Ex-
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hibit No. 1 to Stipulation." is a correct copy of the orig-

inal Articles of ncorporation of the Oregon Central

Railroad Company (of Portland).

Item 2. The said original document was presented

to the said Secretary of State on October 6th 1866 by

Joseph Gaston, who requested the said Secretary to

file the said document and permit him (Gaston) to im-

mediately withdraw it for exhibition to the Legislature

of Oregon, then in session; whereupon the Secretary

of State did write with a lead pencil the date, "October

6th 1866", on the back of the said document or on an

envelope containing the same, and the said Gaston im-

mediately departed with the said document and en-

velope in his (Gaston's) possession, and it was not re-

turned to the said Secretary of State's office until No-

vember 21st 1866. At the time said document was

presented to said Secretary of State as aforesaid no

certificate or certificates of acknowledgment were ap-

pended thereto, and the only signatures thereto were

those of J. S. Smith, I. R. Moores, J. H. Mitchell, E. D.

Shattuck, Jesse Applegate, F. H. Chenoweth, Joel

Palmer and H. W. Corbett. At the time said docu-

ment was returned to the said Secretary of State's

office on November 21st 1866, as aforesaid, it was in

the form set forth in said "Exhibit No. 1 to Stipula-

tion."

Item 3. The said Oregon Central Railroad Com-

pany (of Portland) projected its railroad line from the

City of Portland in a westerly direction to the village
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of Forest Grove, and thence southerly to and beyond

the village of McMinnville, on the westerly side of the

Willamette River; from which circumstances the said

Company became known as (and will be hereinafter

designated and referred to as) the "West Side Com-

pany", and its railroad line became known as the "West

Side Line."

Item 4. On October 10th 1866, the Legislature of

the State of Oregon adopted, and the Governor of said

State approved, the Joint Resolution a correct copy of

which is set forth on pages 11 and 12 of the Bill.

Item 5. The West Side Company, assuming itself

to have been lawfully designated therefor, on May 25th

1867, through its Board of Directors, adopted a Resolu-

tion assenting to the said Act of Congress approved

July 25th 1866, and on July 6th 1867 filed a certified

copy of the said Resolution in the office of the Secre-

tary of Interior, together with a certified copy of its

Articles of Incorporation and a certified copy of the

said Joint Resolution of the Legislature of the State of

Oregon; and on or about August 20th 1868, the West

Side Company filed in the Department of Interior a

map of survey of its said projected line of railroad, a

correct copy of which, on a reduced scale, is hereto at-

tached, marked "Exhibit No. 2 to Stipulation."

Item 6. The document hereto attached, marked

"Exhibit No. 3 to Stipulation.", is a correct copy of the

original Articles of Incorporation of the Oregon Cen-

tral Railroad Company (of Salem), filed in the office
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of the Secretary of State of the State of Oregon on

April 22nd 1867; and on or about the last-mentioned

date the persons whose names were subscribed to the

said Articles of Incorporation, contending that the West

Side Company was never lawfully incorporated or or-

ganized and designing to secure the grants, franchises

and other benefits of the said Act of Congress approved

July 25th 1866, caused proceedings to be taken which

were intended to organize, under the general incorpora-

tion laws of the State of Oregon, the Oregon Central

Railroad Company (of Salem) named in the Articles

of Incorporation filed, as aforesaid, on April 22nd 1867.

Item 7. The last-mentioned Oregon Central Rail-

road Company (of Salem) projected its railroad line

on the easterly side of the Willamette River from which

circumstance the said Company became known as (and

will be hereinafter designated and referred to as) the

"East Side Company", and its railroad line became

known as the "East Side Line".

Item 8. The East Side Company, in furtherance

of its aforesaid design, procured the Legislature of the

State of Oregon to adopt and the Governor of said

State to approve, on October 20th 1868, the Joint Reso-

lution a correct copy of which is set forth on pages 13

and 14 of the Bill.

Item 9. A controversy arose between the West

Side Company and the East Side Company as to which

of the said Companies was entitled to the grants, fran-
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chises and other benefits of the said Act of Congress

approved July 25th 1866, which controversy, continued

until about January 1870.

Item 10, On April 10th 1869, Congress passed an

Act entitled "An Act to amend an Act entitled 'An Act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific railroad in

California to Portland, in Oregon.', approved July

twenty-five, eighteen hundred and sixty six."; which Act

was approved on April 10th 1869.

Item 11. The copy of said Act, setforth on pages

15 and 16 of the Bill, is a correct copy thereof.

Item 12. On June 8th 1869, the East Side Com-

pany, through its Board of Directors, adopted the Reso-

lution, a correct copy of which is setforth on pages 16

and 17 of the Bill; and on June 30th 1869 the said Com-

pany filed a certified copy of the said Resolution in the

Department of Interior of the United States.

Item 13. On October 29th 1869, the East Side

Company filed in the office of the Secretary of Interior

of the United States a map of the survey and location

of the first sixty miles of its projected hne of railroad,

extending Southerly from Portland.

Item 14. On or about December 24th, 1869, the

East Side Company completed the construction of the

first twenty miles of its said line of railroad, commenc-

ing at Portland and extending southerly therefrom;

and on December 31st 1869 the said twenty-mile section
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of constructed railroad was approved by Commissioners

appointed pursuant to the provisions of Section 4 of

the said Act of Congress of July 25th 1866, who had

theretofore examined the same.

Item 15. "Exhibit A" to the Bill is a correct copy

of the original Articles of Incorporation of the Oregon
and California Railroad Company, filed in the office of

the Secretary of State of the State of Oregon on March

17th 1870.

Item 16. The said Articles of Incorporation of

the Oregon and California Railroad Company were

executed and filed in triplicate, one in the office of the

Secretary of State of the State of Oregon, one in the

office of the County Clerk of the County of Multnomah,

Oregon (being the County in which the principal office

of the said company was located), and one in the office

of the Secretary of the said Company, at the City of

Portland, in the said County of Multnomah.

Item 17. On March 29th 1870, the East Side Com-

pany executed and delivered to the defendant Oregon

and California Railroad Company, the instrument in

writing a correct copy of which is attached to the Bill

as "Exhibit B"; which instrument was recorded in the

office of the County Recorder of the several Counties in

which was situated any part of the lands intended to be

granted by the said Act of Congress of July 25th 1866.

Item 18. On April 4th 1870, the defendant Oregon

and California Railroad Company, through its Board of
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Directors, adopted the Resolution, a correct copy of

which is setforth on pages 20 and 21 of the Bill; and

on April 28th 1870 filed a certified copy thereof, to-

gether with a certified copy of the said instrument in

writing dated March 29th 1870 (copy attached to the

Bill as "Exhibit B") in the office of the Secretary of

Interior; and at all times since the date of the said in-

strument the defendant Oregon and California Rail-

road Company has assumed, and still assumes, itself to

be the successor of the East Side Company in and to

all the franchises, rights and property granted or in-

tended to be granted by the said Acts of Congress.

SUBDIVISION IV.

Item 1. On May 4th 1870, Congress passed an Act

entitled "An Act granting lands to aid in the construc-

tion of a railroad and telegraph line from Portland to

Astoria and McMinnville, in the State of Oregon";

which Act was approved on May 4th 1870.

Item 2. The copy of said Act, setforth on pages

22 to 25, inclusive, of the Bill, is a correct copy thereof.

Item 3. By the words "Oregon Central Railroad

Company", in the said Act of May 4th 1870, Congress

intended to and did refer to the West Side Company.

Item 4. On July 2nd 1870, the West Side Com-

pany, through its Board of Directors, assented to and

accepted all of the provisions of the said Act of May

4th 1870; and on July 20th 1870, filed the said assent

in the office of the Secretary of Interior.
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SUBDIVISION V.

Item 1. By the issuance and negotiation or pledge

of mortgage bonds, approximately $8,000,000 was dur-

ing the year 1870 procured by the defendant Oregon

and California Railroad Compam?^, and approximately

$1,000,000 was during the year 1871 procured by the

West Side Company in the same way; and with the

funds thus procured the work of constructing the lines

of railroad contemplated bj^ the said Acts of Congress

of July 25th 1866 and May 4th 1870, respectively, was

prosecuted continuouslj^ until about January 1873.

Item 2. As hereinbefore set forth (Sub III, Item

14), the East Side Company completed the construc-

tion of the first twenty miles of its line of railroad com-

mencing at Portland and extending southerly there-

from; and on or about IMarch 29th 1870, executed the

instrmnent in writing a copy of which is attached to

the Bill as "Exhibit B". With the funds procured by

it in 1870, as setforth in the next preceding "Item 1",

the Oregon and California Raih'oad Company, during

the years 1870, 1871 and 1872, completed the construc-

tion of the East Side railroad from the point at which

the East Side Company had quit the work to a point

near Roseburg, a distance of approximately 197 miles;

and with the funds procured by it in 1871, as setforth

in the next preceding "Item 1", the West Side Company

completed construction of the railroad contemplated by

the Act of Congress of ]May 4th 1870, from Portland

to INIcJMimiviUe b}^ way of Forest Grove, a distance of

approximately 47 miles.
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Item 3. About January 1873, the said funds became

exhausted, and because thereof further construction of

each of said raih'oads was at that time discontinued,

and was not resumed by the Oregon and Cahfornia

Raih'oad Company until about June 1881, and was never

resumed by the West Side Company.

Item 4. On or about July 24th 1874, the direction

and control of the financial affairs of the said two Com-

panies were assmned, and thereafter exercised, by the

then creditors thereof, organized under the name "Bond-

holders Committee"; which Bondholders Committee, on

or about February 29th 1876, acquired all capital stock

of both of said Companies and thereafter, and until on

or about June 1st 1881, the affairs of said two Com-

panies ^vere conducted by and under the control of the

said Bondholders Committee.

Item 5. On October 6th 1880, the West Side Com-

pany executed and delivered unto the defendant Oregon

and California Railroad Company, the instrument in

writing a correct copy of which is attached to the Bill

as "Exhibit C"; a certified copy of which instrument

was filed with the Secretary of Interior of the United

States on or about October 20tli 1880.

Item 6. At all times since the date of said instru-

ment the defendant Oregon and California Railroad

Company has assumed, and still assumes, itself to be
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the successor of the West Side Company in and to all

the franchises, rights and property granted or intended

to be granted by the said Act of Congress approved

May 4>, 1870.

SUBDIVISION VI.

Item 1. On or about May 7th 1881, the financial

affairs of the Oregon and California Railroad Com-

pany were adjusted, substantially, as follows: All the

said Company's capital stock was, by action of its Board

of Directors and Stockholders, canceled, and the amount

of its capital stock was then established at, has ever since

remained and still is of, the total par value of $19,000,-

000, consisting of $12,000,000 preferred stock and

$7,000,000 common stock; and in payment of its then

existing indebtedness, with accrued interest thereon, all

of the said new capital stock was then issued, and ever

since has been and still is outstanding. By the issuance

of said new capital stock, and use of a part of the pro-

ceeds of the new bond issue referred to in "Item 5" of

this subdivision, all of the Oregon and California Rail-

road Company's then existing indebtedness was fully

paid and discharged, and the several mortgages and

other instruments purporting to secure the same were

canceled and satisfied.

Item 2. On June 2nd 1881, the defendant Oregon

and California Railroad Company executed and deliv-

ered to Henry Villard, Robert Peebles and Charles Ed-

ward Bretherton, as Trustees for the owners and hold-

ers of the said preferred stock, the Trust Deed a correct
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copy of which is attached to the Bill as "Exhibit D".

Item 3. On or about June 28th 1881, the Trust

Deed referred to in the next preceding "Item 2" of

this subdivision, was recorded in the office of the County-

Recorder of Multnomah County, Oregon, in Book 27

of Mortgages at page 179; and thereafter, and about

the same time, the said Trust Deed was recorded in the

office of the County Recorder of the Several Counties

in which was situated any part of the lands granted by

either of said land-grants.

Item 4. Thereafter such proceedings were had and

action taken under the provisions of the said Trust

Deed, by and with the consent and co-operation of

the Oregon and California Railroad Company, that the

defendant Stephen T. Gage became, and now is, the

sole surviving Trustee thereunder; and the said de-

fendant Stephen T. Gage as such Trustee (but not

individually), and the defendant Southern Pacific Com-

pany as the present owner of all of said preferred stock,

claim and assert a lien upon the said lands, under and

by virtue of the said Trust Deed.

Item 5. By the issuance and negotiations of two

separate issues of its corporate bonds, bearing date June

1st 1881 and May 26th 1883, respectively (known and

designated as "First Mortgage Bonds" and "Second

Mortgage Bonds", respectively), the defendant Oregon

and California Railroad Company provided approxi-

mately $5,000,000 further construction funds; and on
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or about June 1st 1881, the work of constructing the

East Side raih'oad was resumed and thereafter con-

tinued until about January 1884. During the last-

mentioned period of constrviction the East Side rail-

road was constructed and extended from Roseburg to

a point about one and one-quarter miles southerly from

Ashland, in the State of Oregon, a total distance of

approximately 145 miles.

Item 6. About January 1884, the last-mentioned

construction funds became exhausted, and the wcn-k of

furtlier construction was discontinued until about April

1887, when it was resumed.

Item 7. About January 19th 1885, the said First

Mortgage Bonds and Second Mortgage Bonds being

still outstanding, in a suit theretofore brought and then

pending in the United States Circuit Court for the Dis-

trict of Oregon, wherein certain of the holders of tlie

said First Mortgage Bonds were plaintiffs and the de-

fendant Oregon and California Railroad Company and

others were defendants, the railroads and other prop-

erty of the said Oregon and California Railroad Com-

pany were placed in the bands of a Receiver then and in

that suit appointed for that purpose.

Item 8. On May 12th 1887, the general status of

the said land-grants was as follows:

(a). Under the East Side grant, during the year

1871 to 1877, inclusive, patents for 323,078.68 acres

of land (being lands contiguous to the first 125 miles
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of the said East Side Railroad) were applied for by and

issued to the defendant Oregon and California Railroad

Company. Except as aforesaid, no patents under the

said East Side grant were issued until the year 1893.

(b). No patents under the West Side grant were

issued prior to the year 1895.

(c) . The total length of the East Side railroad is,

approximately, 367 miles. With the exception of the

northerly 197 miles thereof, no part of the East Side

railroad was constructed within the times prescribed

therefor; and on May 12th 1887, the portion of the East

Side railroad extending from Ashland to the southerly

boundary line of the State of Oregon, remained uncon-

structed.

(d). That part of the West Side railroad extend-

ing from Forest Grove to Astoria, was never construct-

ed, and because thereof the granted lands of the West

Side grant contiguous to such unconstructed railroad

were, by Act of Congress approved January 31st 1885,

entitled "An Act to declare forfeiture of certain lands

granted to aid in the construction of a railroad in Ore-

gon.", declared forfeited to and the ownership thereof

was resumed by the United States.

(e). Of the aforesaid granted lands, 163,430.28

acres were sold by the Oregon and California Railroad

Company prior to May 12th 1887. Nearly all of the

said sold lands were so sold to actual settlers, in small

quantities, although in a few instances such sales were
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made in quantities exceeding 160 acres to one person,

and for prices slightly in excess of $2.50 per acre.

SUBDIVISION VII.

Item 1. The defendant Southern Pacific Company

was incorporated by an Act of the General Assembly

of the State of Kentucky, entitled "An Act to incorpo-

rate the Southern Pacific Company.", approved jNIarch

17th 1884; which Act Avas amended by an act of the

General Assembly of the State of Kentucky, approved

March 21st 1888, entitled "An Act to amend 'An Act

to incorporate the Southern Pacific Company' approved

March 17th 1884." A correct copy of the said Act of

March 17th 1884 and amendatory Act of March 21st

1888, is hereto attached, marked "Exhibit Xo. 4 to

Stipulation."

Item 2. "Exhibit No. 5 to Stipulation", hereto at-

tached, is a correct copy of Articles of Association,

Amalgamation and Consolidation of the Central Pacific

Railroad Company of California and the Western Pa-

cific Railroad Company, filed in the office of the Secre-

tary of State of the State of California on June 23rd

1870, amalgamating and consolidating the said Com-

panies into the Central Pacific Railroad Company, in-

corporated as such by the said Articles.

Item 3. "Exhibit No. 6 to Stipulation", hereto at-

tached, is a correct copy of Articles of Amalgamation

and Consolidation between the Central Pacific Railroad

Company, the California and Oregon Raiboad Com-
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pany, and the other Railroad Companies therein named,

filed in the office of the Secretan^ of State of the State of

California on August 22nd 1870.

Item 4. At the time Articles of Amalgamation and

Consolidation referred to in the next preceding 'Item

3" of this subdivision were filed, the said Central Pacific

Railroad Company was the owner of all unsold lands

west of a point near Ogden, in Utah, coterminous with

the Central Pacific railroad from Ogden by way of Elko

and Reno, in Xevada, Colfax, Auburn, Sacramento,

Stockton, Niles and San Jose to San Francisco, in Cal-

ifornia, granted by the Act of Congress approved July

1st 1862, entitled "An Act to aid in the construction

of a railroad and telegraph line from the Missouri River

to the Pacific Ocean, and to secure to the Government

the use of the same for postal, military' and other pur-

poses.", reference to which is hereby made as the said

Act is published in United States Statutes at Large,

Volume 12, page 489 and following, as enlarged by the

amendatory' Act of Congress approved July 2nd 1864,

entitled "An Act to amend an Act entitled 'An Act to

aid in the construction of a railroad and telegraph line

from the Missouri River to the Pacific Ocean, and to

secure to the Government the use of the same for postal,

miiitar\' and other purposes.', approved July first eigh-

teen hundred and sixt\"-two.", reference to which is

hereby made as the said amendatory- Act is pubHshed in

United States Statutes at Large, Volume 13, page 356

and following; and at the time the said Articles of
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Amalgamation and Consolidation were filed, the said

California and Oregon Railroad Company was the

owner of all misold lands in California, granted by the

Act of Congress approved July 25th 1866, entitled "An
Act granting lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific rail-

road in California, to Portland, in Oregon.", a correct

copy of which is set forth on pages 5 to 10, inclusive,

of the Bill.

Item 5. From the date of filing the last-mentioned

Articles of Amalgamation and Consolidation until July

29th 1899, the said Central Pacific Railroad Company

remained the owner of all lands of the three several land-

grants setforth in the next preceding "Item 4" of this

subdivision, which were unsold at the date of filing the

said last-mentioned Articles, and were not thereafter,

from time to time (prior to July 29th 1899), sold by

the said Central Pacific Railroad Company; and by the

instrument in writing executed and delivered on July

29th 1899, a copy of which is hereto attached, marked

"Exhibit No. 7 to Stipulation.", the said Central Pacific

Railroad Company granted and conveyed unto the Cen-

tral Pacific Railway Company, all lands of the said land-

grants remaining unsold on July 29th 1899. The state-

ments in this Item and the last preceding Item 4 con-

cerning the ownership and conveyance of the lands

granted by said Acts of Congress are made subject to

the terms and provisions of said Acts of Congress re-

spectively, and all rights of the United States there-
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under—the title to said lands not being an issue in the

suit at bar.

Item 6. "Exhibit No. 8 to Stipulation", hereto at-

tached, is a correct copy of the Articles of Association

and Certificate of Incorporation of the Central Pacific

Railway Company, referred to in the next preceding

"Item 5" of this subdivision hereof.

Item 7. "Exhibit No. 2" to the printed "Joint and

Several Answer of Defendants Oregon and California

Railroad Companj^ Southern Pacific Company, and

Stephen T. Gage, to Bill of Complaint of the United

States, in the above-entitled Case.", on file herein (here-

inafter referred to as the "Joint and Several Answer"),

is a correct copy of the Agreement, dated February 7th

1885, by which the said Central Pacific Railroad Com-

pany leased its said railroad from Ogden to San Fran-

cisco and branch thereof from Roseville Junction to

Delta, together with certain other railroads and prop-

erty connected therewith in the said Agreement de-

scribed, unto the said Southern Pacific Company; pur-

suant to which Agreement the said Southern Pacific

Company has held possession of the railroads and other

property therein described, and operated the said rail-

roads, as such lessee, continuously since the date of the

said Agreement, and still continues to so operate the

same.

Item 8. "Exhibit F" to the Bill is a correct copy

of the Agreement, dated July 1st, 1887, by which the
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defendant Oregon & California Railroad Company

leased all its railroads in Oregon (including its East

Side railroad and its West Side railroad) and other

property used in connection therewith in the said Agree-

ment described, unto the defendant Southern Pacific

Company
; pursuant to which Agreement the said South-

ern Pacific Company held possession of and operated

the said railroads and property as such lessee, continu-

ously from June 6th 1888, until August 1st, 1893.

Item 9. "Exhibit No. 3" to the said Joint and

Several Answer, is a correct copy of the Agreement,

dated January 1st 1888, by which the said Central Pa-

cific Railroad Company leased its said railroad from

Delta to the north boundary line of the State of Cali-

fornia, unto the said Southern Pacific Company; pur-

suant to which Agreement the said Southern Pacific

Company has held possession of and operated the said

railroad, as such lessee, continuously since the date of

said Agreement, and still continues to so operate the

same.

Item 10. "Exhibit G" to the Bill is a correct copy

of a new Lease, dated August 1st 1893, by which the

Oregon & California Railroad Company leased all its

railroads in Oregon (including the East Side railroad

and West Side railroad) and other property used in

connection therewith in the said Lease of July 1st 1887,

described in "Item 8" of this Subdivision hereof, unto

the defendant Southern Pacific Company; pursuant to

which last-mentioned Lease the said Southern Pacific
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Company has held possession of and operated the said

raih'oads continuously from August 1st 1893, inclu-

sive, to the present time, and still continues to so hold

possession of and operate the same.

Item 11. On or about December 1867, the prin-

cipal stockholders of the said Central Pacific Railroad

Company of California became the principal stock-

holders of the said California and Oregon Railroad

Company; and on or about August 1st 1899, the said

Southern Pacific Company became, has ever since re-

mained and still is, the principal stockholder of the said

Central Pacific Railroad Company; and on or about

August 1st, 1899, the said Southern Pacific Company

became, has ever since remained and still is, the prin-

cipal stockholder of the said Central Pacific Railway

Company; and on or about April 9th 1901, the said

Southern Pacific Company became, has ever since re-

mained and still is, the principal stockholder of the said

Oregon and California Railroad Company.

Item 12. On or about July 31st 1885, the defendant

Oregon and California Railroad Company and said

Central Pacific Railroad Company entered into a cer-

tain agreement in writing, a copy of which marked

"Exhibit No. 9 to Stipulation", is hereto attached; and

on or about October 11th 1886, the said Central Pacific

Railroad Company, the Pacific Improvement Company

(a corporation organized in 1878 under the laws of the

State of California) and the defendant Southern Pacific

Company entered into a certain agreement in writing a
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copy of which marked "Exhibit No. 1" is attached to

the said printed Joint and Several Answer. Prior to

the execution of either of said two last-mentioned con-

tracts, the stockholders of the Oregon and California

Railroad Company became and were organized under

the name "Stockholders Conmiittee", certain of the

owners of the aforesaid mortgage bonds became and were

organized under the name "Frankfort Bondholders

Committee", and certain other of the owners of said

bonds became and were organized under the name "Lon-

don Bondholders Committee", said Bondholders Com-

mittee representing the owners of substantially all of

the aforesaid First Mortgage Bonds and Second Mort-

gage Bonds of said Oregon and California Railroad

Company.

Item 13. "Exhibit E" to the Bill is a correct copy

of a written Contract made and entered into by and

between the parties named therein, on March 28th 1887.

Item 14. Pursuant to the provisions of the said

Contract of March 28th 1887, on or about May 12th

1887 all of the capital stock and all of the said Second

Mortgage Bonds of the Oregon and California Railroad

Company were transferred, assigned and delivered to

the said Pacific Improvement Company, and all of the

said First Mortgage Bonds were transferred, assigned

and delivered to the defendant Southern Pacific Com-

pany. The statements of this Item and the next suc-

ceeding Item 15 concerning the transferring, assign-

ing and delivering of the capital stock of the defendant
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Oregon and California Railroad Company to said Pa-

cific Improvement Company, and by the latter to said

Southern Pacific Company, shall not be taken as an ad-

mission on the part of the Government that said capital

stock was not held by said Pacific Improvement Com-

pany in trust for said Southern Pacific Company, as

charged in the Bill.

Item 15. The said Pacific Improvement Company

held said capital stock of the Oregon and California

Railroad Company until April 9th 1901, when it as-

signed and transferred the same unto the said Southern

Pacific Company; and the said Southern Pacific Com-

pany has ever since remained, and still is, the owner and

holder of said capital stock. The said Pacific Improve-

ment Company owned and held the controlling interest

in said Southern Pacific Company from about March

1887 until after April 9th 1901.

Item 16. "Exhibit H" to the Bill is a correct copy

of the Trust Mortgage, bearing date July 1st 1887,

given by the said Oregon and California Railroad Com-

pany to the defendant Union Trust Company of New

York.

Item 17. By that certain provision of the Trust

Mortgage referred to in the next preceding "Item 16"

of this subdivision hereof, which reads as follows: "And

all the property, real, personal or mixed, which on the

twelfth day of May, 1887, was covered by the mortgage

securing the then existing First Mortgage Bonds of
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the Oregon and California Railroad Company", refer-

ence was had, and intended to be had, to a certain Deed

of Trust, executed by the said Oregon and California

Railroad Company to Henry Villard, Horace White and

Charles Edward Bretherton, as Trustees, bearing date

June 1st 1881, a correct copy of which is attached to

the Bill as "Exhibit I."

Item 18. The said Trust Mortgage of July 1st

1887, referred to in the next preceding "Item 17" and

"Item 16" of this subdivision hereof, was recorded on

January 20th 1888, in the office of the County Recorder

of Multnomah County, Oregon, in Book 63 of Mort-

gages, at page 287; and about the same time the said

Trust Mortgage was recorded in the office of the County

Recorder of each of the several Counties in which was

situated any of the lands granted by the said Acts of

Congress of July 25th 1866 or May 4th 1870.

Item 19. The defendant Oregon and Cahfornia

Railroad Company executed and delivered certain of

the bonds provided for by the said Trust Mortgage of

July 1st 1887, of which $17,745,000 in amount are still

outstanding; the payment of all which bonds, both as

to principal and interest, was and is guaranteed by the

defendant Southern Pacific Company.

Item 20. The Bonds secured by the Mortgage to

the defendant Union Trust Company of New York as

Trustee were used in large part, pursuant to the pro-

visions of the Contract of March 28th 1887 ("Exhibit
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E" apiDended to the Bill), to retire the Bonds secured

by the earlier Mortgages of June 1st 1881 and May
26th 1883, respectively, which had been sold abroad;

and a large part of the balance of said Bonds secured

by the Mortgage to Union Trust Company of New
York also were negotiated abroad; and most of the

Bonds secured by the said Mortgage to the defendant

Union Trust Company of New York are now owned

abroad—especially in Holland and Germany.

Item 21. By the issuance and negotiation of two

separate issues of its corporate Bonds bearing date

June 1st 1881 and May 26th 1883, respectively, the

defendant Oregon and California Railroad ComjDany

provided funds aggregating approximately $5,000,000

which were used in the construction of its railroad; and

the Bonds secured by the Mortgage of the Oregon and

California Railroad Company to the defendant Union

Trust Company of New York, dated July 1st 1887,

were used to retire the Bonds secured by the Mortgages
of 1881 and 1883, aforesaid, and to complete the con-

struction of the said railroad.

Item 22. The total amount of the Bonds issued

under and secured by the Mortgage of the Oregon and
California Railroad Company to the defendant Union
Trust Company of New York was $20,000,000; and

from the proceeds of the sale of lands received by it,

the said Union Trust Company of New York has paid

off $2,255,000 of said Bonds, leaving a balance out-

standing of $17,745,000.
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Item 23. The defendant Union Trust Company

of New York, as trustee for the owners and holders of

said Bonds, claims to have and hold a lien upon the said

granted lands, under and by virtue of the said Trust

Mortgage of July 1st, 1887.

Item 24. During the year 1887, the last section

of the East Side railroad, extending from a point near

Ashland to the southern boundary line of Oregon, and

the section of railroad in California extending from

Delta to connection with the said East Side railroad at

the said southern boundary line of Oregon, were con-

structed by the said Pacific Improvement Company.

"Exhibit No. 10 to Stipulation," hereto attached, is a

correct copy of a certain contract made and executed

on or about June 6th 1887, by and between the said

Oregon and California Railroad Company and Pacific

Improvement Company. At the time of the execution

of said contract of June 6th 1887, a large part of said

work of construction had been performed by said Pacific

Improvement Company; but it is not intended hereby

to stipulate whether said prior work of construction was

performed pursuant to said contract of October 11th

1886, or some other contract, or otherwise.

Item 25. On or about June 6th 1888, the afore-

said Receivership proceedings were dismissed, and the

said Receiver was discharged, and all of the said First

Mortgage Bonds and Second Mortgage Bonds (not in-

cluding the bonds issued under the Trust Mortgage of

July 1st 1887), together with all Mortgages and Trust
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Deeds securing the payment thereof, were canceled and

discharged ; and thereupon and ever since the defendant

Southern Pacific Company has continued in possession

of, pursuant to its hereinbefore mentioned Leases from

the Oregon and California Railroad Company (copy

attached to the Bill as "Exhibit F" and "Exhibit G"),

of the railroads and all property therein described.

SUBDIVISION VIII.

Item 1. "Exhibit No. 11 to Stipulation", hereto

attached, is a correct copy of a Resolution adopted by

the Board of Directors of the Oregon & California

Railroad Company on February 7th 1891 ; "Exhibit

No. 12 to Stipulation", hereto attached, is a correct copy

of Resolution adopted by the said Board of Directors

on March 14th 1892; and the forms of Deeds setforth

in the said Exhibits are the forms of Deeds referred to

in Subdivision VIII, 3rd i^aragraph on page 41 of the

Bill herein.

Item 2. Lands of the said East Side grant to the

amount of 2,422,708 acres were patented to the defend-

ant Oregon and California Railroad Company between

the years 1893 and 1906, both years inclusive; and the

lands of the said West Side grant to the amount of

128,618.13 acres were patented to the said Company

between the years 1895 and 1903, both years inclusive;

which patents were issued, from time to time, between

the said dates pursuant to applications made therefor

by the said Oregon and California Railroad Company,

from time to time, between the years 1876 and 1906.
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No patent has issued to the Oregon and California

Raih-oad Company, under either of said land-grants,

since the year 1906, except Supplemental Patent No. 3,

dated June 21st 1909, for 161.75 acres of land in the

indemnity limits of the said East Side grant.

Item 3. A rapidly increasing demand for the lands

of the Oregon and California Railroad Company, in

large quantities and at increased prices, commenced

about 1889 or 1890, and has continued ever since.

Item 4. From about 1894 to 1903, the said Oregon

and California Railroad Company sold and disposed

of some of its said granted lands to persons not actual

settlers in quantities exceeding 160 acres to one person,

and at prices exceeding $2.50 per acre; and in several

instances, between the said dates, the said Company

sold lands of the said grants in quantities of from 1,000

to 20,000 acres to one purchaser at prices ranging from

$5.00 to $20.00 per acre, in one instance at $35.00 per

acre, in one instance at $40.00 per acre, and in one in-

stance a sale of 45,000 acres at $7.00 per acre was made

by the said Company to a single purchaser.

Item 5. The defendant Oregon and California Rail-

road Company has heretofore made approximately 5,306

sales of its land-grant lands, aggregating 820,000 acres

;

approximately 4,930 of which sales were for quantities

not exceeding 160 acres to one purchaser, aggregating

about 296,000 acres, and approximately 376 of which

sales were for quantities exceeding 160 acres to one pur-
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chaser, aggregating about 524,000 acres.

Item 6. Substantially all of the said 524,000 acres

were sold to persons other than actual settlers, who

purchased the land for purposes other than settlement,

and at prices in excess of $2.50 per acre; approximately

478,000 acres of which 524,000 acres were sold since

the year 1897; and approximately 370,000 acres of the

said 524,000 acres were sold to 38 purchasers in quanti-

ties exceeding 2,000 acres to each purchaser.

Item 7. Approximately three-fourths, in number,

of all sales made since the year 1897, were made by

Contracts providing for payment of purchase price in

from five to ten equal annual payments, and execution

of conveyance upon final payment ; many of which sales

were still pending under such Contracts on January

1st 1903, the conveyances under which were executed

from time to time after January 1st 1903, and a con-

siderable number of said Contracts were still pending

when this suit was brought.

Item 8. Of the total sales made as aforesaid, 4508

had been fully executed and conveyances given aggre-

gating 740,002.45 acres at the time the said printed Joint

and Several Answer was filed; and at said time 571

executory Contracts were still pending, aggregating

81,684.31 acres.

Item 9. "Exhibit No. 4" attached to the said Joint

and Several Answer is, substantially, a correct state-

ment of all land sales made by the defendant Oregon
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and California Railroad Company, including all sales

executed by conveyances and all sales under Contracts

not executed by conveyances, at the time the said Joint

and Several Answer was filed. "Exhibit J", attached

to the Bill is, substantially, a correct statement of all

conveyances of said granted lands made by the de-

fendant Oregon and California Railroad Company,

and of all contracts pending at the time said "Exhibit

J" was compiled, viz: July 1st, 1908. The apparent dis-

crepancies between said "Exhibit No. 4" attached to

the said Joint and Several Answer, and said "Exhibit

J" attached to said Bill, are explained by the fact that

said "Exhibit No. 4" attached to said Joint and Several

Answer is compiled with reference to the original date

of sales; while said "Exhibit J" attached to said bill

is compiled with reference to the date of excuted

conveyances, except as to pending contracts; more-

over the classification of sales (as to purchase price

and quantity sold to each purchaser) in said "Exhibit

No. 4" attached to said Joint and Several Answer differs

from the classification used in said "Exhibit J" attached

to said Bill.

SUBDIVISION IX.

Item 1. At or about the time the said Joint and

Several Answer was filed herein, there remained unsold

of said granted lands, 2,360,492.81 acres, of which

2,075,616.45 acres were theretofore patented unto the

Oregon and California Railroad Company under the
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said land-grants, and 284,876.36 acres thereof at that

time remained unpatented; all of which unsold lands

are claimed by the said Oregon and California Railroad

Company under and by virtue of the said land grants.

Item 2. Approximately 1,800,000 acres of the said

unsold lands are situated southerly from Eugene, and

constitute more than one-third, in alternate sections, of

all lands lying within approximately twenty miles on

each side of the East Side railroad from Eugene to the

southern boundary line of Oregon ; only a small portion

of which granted lands, in that part of the East Side

grant, have ever been sold.

Item 3. Since January 1st 1903, and principally

since February 14th 1907, persons exceeding 4,000 in

number have severally applied to the defendant Oregon

and California Railroad Company to purchase certain

of the said unsold lands in quantities not exceeding 160

acres to each person ; said applicants claiming that they

desired such lands to settle and establish a home upon;

and in a few instances claiming that they had settled

and established a home upon the lands apj^lied for by

them; and at or about the time the said applications

were made, each applicant stated that he then was will-

ing and able to tender payment at the rate of $2.50

per acre for the lands applied for by him, and in a few

instances such tender was made.

Item 4. On or about January 1st 1903, the Oregon

and California Railroad Company withdrew from sale
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all the said unsold lands; and the said Company at all

times refused, and still refuses, to approve or accept any

of the applications to purchase referred to in the next

preceding "Item 3" of this subdivision hereof, claim-

ing that all the lands so applied for are essentially tim-

ber lands, unsuitable for any other purpose.

Item 5. The defendant Oregon and California Rail-

road Company now assumes and asserts an absolute

and unconditional estate in and to all of the said unsold

lands.

Item 6. "Exhibit K" to the Bill, as corrected by

"Exhibit No. 5" to the said Joint and Several Answer,

contains a correct list and description of all the said

unsold lands which have heretofore been patented.

Item 7. "Exhibit No. 6" to the said Joint and Sev-

eral Answer, contains a correct list and description of

all unsold, unpatented primary lands, and of all unsold

selected but unpatented indemnity lands (claimed by

the defendant Oregon and California Railroad Company

under the said land-grants.)

Item 8. The reasonable value of the said unsold

lands exceeds the sum of $30,000,000.

SUBDIVISION X.

Item 1. The defendant Oregon and California Rail-

road Company has, in addition to the purchase price

received from sales of the said granted lands, received

and enjoyed the following other benefits on account of
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said granted lands, between April 1st 1870 and April

30th 1911; towit:

(«) . A large number of contracts of sale have been

forfeited because of defaults in payment of the annual

installments due thereon, and the installments previously

paid, amoiuiting in all to $88,205.06 have been retained

by the said Railroad Company.

(b) . A portion of the said lands has, from time

to time, been leased for certain rentals therefor paid the

said Railroad Company, amounting in all to $5,532.07.

(c) . The said Railroad Company has cut and used

large quantities of timber growing upon the said land,

receiving the benefit therefrom to the amount of $18,-

850.25, a reasonable stumpage value thereof at the times

of such cutting.

(d) . In addition to the aforesaid amounts, the said

Railroad Company has also received $10,687.92, col-

lected from persons who, without its permission or con-

sent, cut timber grov/ing on the said lands.

SUBDIVISION XI.

The foregoing "Subdivision X" hereof sets forth,

substantially, the correct value of all growing timber

cut by or with consent of the defendant Oregon and

California Railroad Company from the said unsold

lands, and the amount received by the said Railroad

Company for growing timber cut by others from the

said lands without its consent; "S-nd the said Railroad
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Companj^ has not cut, nor permitted others to cut, tim-

ber growing on the said unsold lands, since the com-

mencement of this suit ; and all of the said unsold lands

now are, and at all times since this suit was brought have

been, withdrawn from sale by the said Railroad Com-

pany.

SUBDIVISION XII.

Item 1. Until about the year 1890, or 1891, there

was substantially no demand for said granted lands,

except for the purpose of settlement or by persons of

limited means able to purchase such lands only in quan-

tities not exceeding 160 acres and at prices not exceed-

ing $2.50 per acre; and nearly all sales made prior to

the year 1894 were of that character, and to such per-

sons.

Item 2. During a large part of the time prior to

the year 1894, the defendant Oregon and California

Railroad Company maintained an immigration bureau,

engaged in inducing immigration and settlement upon

said lands; and the greater part of the sales of lands

to persons not settlers thereon, or in quantities exceed-

ing 160 acres to one person, or for prices exceeding $2.50

per acre were made after the year 1894.

SUBDIVISION XIII.

Item 1. "Exhibit No. 17 to Stipulation" is a cor-

rect statement of the facts therein set forth; and is ap-

pended hereto for the purpose of correcting "Exhibit

No. 9" to the said Joint and Several Answer, and of
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admitting the same to be true as thus corrected.

Item 2. "Exhibit No. 10" to the said Joint and

Several Answer, is a correct statement of the facts there-

in set forth, after striking out "A few", the first two

words thereof.

Item 3. "Exhibit L" to the Bill is a correct copy

of a Memorial adopted by the Legislature of Oregon on

February 14th 1907, and communicated to Congress

immediately thereafter.

Item 4. The Joint Resolution of Congress, a cor-

rect copy of which is set forth on pages 53 and 54 of the

Bill, was approved on April 30th 1908; and this suit

was instituted pursuant to said Joint Resolution.

SUBDIVISION XIV.

Since the beginning of this suit, forty-five other

and separate suits have been brought in the name of

the United States, each against the defendants to this

stipulation and another person or other persons, as-

serting and praying for the enforcement of claimed

rigJits and equitable remedies pertaining to certain of

said granted lands subject to such suits, sold and con-

veyed by the defendant Oregon and California Railroad

Company to such other persons defendants, in alleged

violation of alleged provisions or conditions of the said

land grants.

SUBDIVISION XV.

The parties hereto disagree as to what are the true
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facts which Subdivision "XV" of the pleadings of the

respective parties put at issue, and proof of such facts

at issue is left open.

SUBDIVISION XVI.

Pursuant to the rules and regulations of the Depart-

ment of Interior in that behalf adopted and in force,

all of the aforesaid patents were issued and based upon

applications in writing therefor, from time to time filed

in the appropriate land office of the United States by

the defendant Oregon and California Railroad Com-

pany as the "successor and assignee" of the said East

Side Company and West Side Company, respectively

—which said applications contained description lists of

the lands so claimed and for which patents were so ap-

plied for ; and each of said applications was accompanied

and supported by an affidavit in writing signed and

sworn to by the Land Agent of the defendant Oregon

and California Railroad Company thereto duly author-

ized, alleging among other things as follows: "The said

lands are vacant, unappropriated, are not interdicted

mineral, nor reserved lands, and are of the character

contemplated by the granting Act" under which patents

were applied for, and issued as aforesaid.

SUBDIVISION XVII.

Item 1. The Contracts and Deeds executed by the

defendant Oregon and California Railroad Company

prior to about the year 1894, contained (substantially)

the following reservation clause:
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"Reserving, however, a strip of land one hun-

dred feet wide, to be used by the Oregon and Cah-

fornia Raih'oad Companj^ for right of way or other

raih'oad purposes, when the raikoad of said Oregon

and CaHfornia Raih'oad Company or any of its

branches is or shall be located upon the premises,

and the right to use all water needed for the operat-

ing and repair of said railroad, and also reserving

all claim of the United States to the same as min-

eral lands."

Item 2. The words "and also reserving all claim

of the United States to the same as mineral land" were

stricken from the said reservation clause in the Con-

tracts and Deeds executed by the said Railroad Com-

pany from about 1894 until about 1902; and in Con-

tracts and Deeds executed by the said Railroad Com-

pany during and at all times after about the year 1902,

the words "and also reserving and excepting from said

described premises so much thereof as may be mineral

lands", were substituted for the said stricken out words.

Item 3. The defendant Oregon and California Rail-

road Company claims to be the owner of all rights, lands

and interest in lands, at any time excepted or reserved

by the said clause.

SUBDIVISION XVIII.

The undersigned defendants claim that the defend-

ant Oregon and California Raih'oad Company is, and

claims to be, the owner of said granted lands (primary
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and indemnity), patented and unpatented, not hereto-

fore sold and transferred by its Deeds of conveyance,

together with all right of way and other rights and prop-

erty in Oregon described as granted by section 3 of the

said Act of July 25th 1866 and the first section of the

said Act of May 4th 1870, and all the rights and prop-

erty reserved as aforesaid for any and all railroad pur-

poses, and the improvements upon all of the said lands

and propert}^; and the undersigned defendants claim

that all of the said land and property is subject to the

defendant Union Trust Companj^'s said Trust Mort-

gage of July 1st 1887.

SUBDIVISION XIX.

Item 1. "Exhibit No. 13 to Stipulation" attached

hereto, contains a correct statement of all maps of survey

and location filed in the office of the Secretary of Interior

of the United States by the East Side Company and the

Oregon and California Railroad Company, and the dates

thereof, under and pursuant to the provisions of the said

East Side grant ; also a correct statement of the map filed

in the same office bj^ the West Side Company under

and in pursuance of the said West Side grant, with the

date of such filing.

Item 2. "Exhibit No. 14 to Stipulation" attached

hereto, contains a correct statement of the dates of con-

struction, completion, approval and acceptance, of the

several sections of the said East Side and West Side

railroads, separately stated.
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Item 3. "Exhibit No. 11" to the said Joint and

Several Answer, correctly shows the quantity of land

patented to the Oregon and California Railroad Com-

pany, compiled by years, separately stated as to the East

Side and West Side land grants, and also giving the

dates of all Acts of Congress recited or referred to in

such patents.

Item 4. All of the West Side grant patents listed on

the said "Exhibit No. 11" to Joint and Several Answer,

recite that they were issued to the said Oregon and

California Railroad Company "as successor to the Ore-

gon Central Railroad Company" ; but no patent issued

for lands of the East Side grant, contains a recitation

that it was issued to the Oregon and California Railroad

Company "as successor to" any company.

SUBDIVISION XX.

Item 1. "Exhibit P" to the Bill gives a correct list

of the suits therein referred to; and a fair statement,

of reasonable accuracy, is given on page 60 of the Bill,

of the allegations and substance of the complaints filed

in those suits.

Item 2. During the month of December 1908, all

of the said suits other than the one brought by Roy W.
Minkler, were consolidated with this suit. Thereafter,

and on or about January 15th 1909, all the persons other

than the said Roy W. Minkler named in the said "Ex-

hibit P" as complainants, filed herein their cross-com-
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plaints; and on April 24th 1911, demurrers theretofore

filed by the undersigned defendants to each and all of

said cross-complaints v.ere sustained by order of the

Court.

Item 3. On or about June 9th 1910, the said suit

brought by Roy W. Minkler, was dismissed by mutual

consent of all parties thereto.

SUBDIVISION XXI.

Item 1. An Act was passed by Congress entitled

"An Act to create an Auditor of Railroad Accounts

and other purposes.", approved June 19th 1878; a cor-

rect copy of which Act, as published in United States

Statutes at Large, Volume 20, on pages 169 and fol-

lowing, is attached hereto marked "Exhibit No. 15 to

Stipulation".

Item 2. By an Act entitled "An Act making ap-

propriations for the legislative, executive, and judicial

expenses of the Government for the fiscal year ending

June thirtieth, eighteen hundred and eighty-two, and

for other purposes.", approved March 3rd 1881, pub-

lished in United States Statutes at Large, Volume 21,

pages 385 to 413, inclusive. Congress (on pages 409-410

of said publication
)
provided as follows

:

"Office of Auditor of Railroad Accounts—For

Auditor, who shall hereafter be styled Commis-

sioner of Railroads, four thousand five hundred

dollars; book-keeper two thousand four hundred
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dollars; assistant book-keeper, two thousand dol-

lars; railroad engineer, two thousand five hundred

dollars; one clerk, one thousand four hundred dol-

lars; one copyist, nine hundred dollars; one mes-

senger, six hundred dollars; traveling and other

expenses, two thousand five hundred dollars; in-

cidental expenses, three hundred dollars; in all,

seventeen thousand one hundred dollars."

Item 3. By an Act entitled "An Act making ap-

propriations for the legislative, executive, and judicial

expenses of the Government for the fiscal year ending

June thirtieth, nineteen hundred and one, and for other

purposes.", approved April 17th 1900, published in

United States Statutes at Large, Volume 31, pages 86

to 134, inclusive. Congress (on pages 124-125 of said

publication) provided as follows:

''Office of Commissioner of Railroads: For

Commissioner, four thousand five hundred dollars;

book-keeper, two thousand dollars; assistant book-

keeper, one thousand eight hundred dollars; one

clerk of class two; one clerk, one thousand dollars;

and one assistant messenger ; in all, eleven thousand

fom- hundred and twenty dollars; Provided, That

the office of Commissioner of Railroads shall termi-

nate on the thirtieth day of June, nineteen hundred

and one."

Item 4. By an Act entitled "An Act making ap-

propriations for the legislative, executive, and judicial
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expenses of the Government for the fiscal year ending

June thirtieth, nineteen hundred and two, and for other

purposes.", approved March 3rd, 1901; pubhshed in

United States Statutes at Large, Volume 31, pages 960

to 1009, inclusive. Congress (on page 1000 of said pub-

lication) provided as follows:

''Ofice of Commissioner of Railroads: For

Commissioner, four thousand five hundred dollars;

book-keeper, one thousand six hundred dollars ; one

clerk of class two; one clerk, one thousand dollars;

and one assistant messenger; in all, nine thousand

two hundred and twenty dollars; Provided, That

the office of Commissioner of Railroads is hereby

continued until the thirtieth day of June, nineteen

hundred and two, when the same shall terminate,

and the duties of the Commissioner shall be trans-

ferred to the Secretary of the Interior, together

with the records and files of the office."

Item 5. By an Act entitled "An Act making ap-

propriations for sundry civil expenses of the Govern-

ment for the fiscal year ending June thirtieth, nineteen

hundred and three, and for other purposes.", approved

June 28tli 1902, published in United States Statutes at

Large, Volume 32, Part 1, pages 419 to 481, inclusive,

Congress (on pages 455-456 of said publication) pro-

vided as follows:

''Office of Commissioner of Railroads: For

Commissioner, four thousand five hundred dollars;

one clerk, one thousand dollars; one assistant mes-
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senger, seven hundred and twenty dollars; in all

six thousand two hundred and twenty dollars ; Pro-

vided, That the office of Commissioner of Railroads

is hereby continued until the thirtieth day of June,

nineteen hundred and three, when the same shall

terminate, and the duties of the Commissioner shall

be transferred to the Secretary of the Interior

together with the records and files of the office."

Item 6. By an Act entitled "An Act making ap-

propriations for sundry civil expenses of the Govern-

ment for the fiscal year ending June thirtieth nineteen

hundred and four, and for other purposes.", approved

March 3rd 1903, published in United States Statutes

at Large, Volume 32, Part 1, pages 1083 to 1147, in-

clusive, Congress (on page 1119 of said publication)

provided as follows:

''Office of Cominissioner of Railroads: For

Commissioner, four thousand five hundred dollars;

one clerk, one thousand dollars; one assistant mes-

senger, seven hundred and twenty dollars; in all

six thousand two hundred and twenty dollars ; Pro-

vided, That the office of Commissioner of Railroads

is hereby continued until the thirtieth day of June,

nineteen himdred and four, when the same shall

terminate, and the duties of the Conmiissioner shall

be transferred to the Secretary of the Interior

together with the records and files of the office."

Item 7. The said Bureau of the Interior Depart-
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ment was organized as provided by the said Act of

June 19th 1878, and continuously administered as such

under annual appropriations from Congress until the

termination of said Bureau and the transfer of the duties,

files and records thereof to the Secretary of the Interior,

in the year 1904, as required by the said Act of March

3rd 1903; and, pursuant to the requirements of the said

Act of June 19th 1878, the forms of reports to be made

by the Railroad Companies contemplated by the said

Act, including the defendant Oregon and California

Raih'oad Company, were prepared and adopted and

transmitted to the said Railroad Companies, including

the defendant Oregon and California Railroad Com-

pany, by the said Bureau, from 1879 to 1903;

and the defendant Oregon & California Railroad

Company complied with the provisions of the said Act,

and the demands of the said Bureau, as to the making of

said reports, continuously from 1879 to 1903, both years

inclusive, as is hereinafter set forth.

Item 8. Beginning with the report for the half

year ending December 31st 1879, and continuing down

to and including the year 1903, reports were made of

the transactions of the Land Department of the de-

fendant Oregon & California Railroad Company, upon

the said blanks formulated and furnished therefor by

the said Bureau of the Interior Department, as follows

:
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Item 9. The said report for the year ending

June 30th 1890, set forth in the foregoing "(21st)

"

paragraph of "Item 8" hereof, contained the follow-

ing additional item: "Less Contracts sun-endered, Dur-

ing the year No. of acres 34,185.27, Total to date No.

of acres 82,279.12."

Item 10. The said Bureau of the Interior De-

partment made annual reports to the Secretary of In-

terior, as required by the said Act of June 19th

1878, from 1879 to the termination of said office; which

reports were embodied in the annual reports of the

Secretary of Interior for the same years, trans-

mitted by him to the President of the United States

and by the latter to the two Houses of Congress, and

the said Secretary's annual reports were there referred

to appropriate Committees and printed as Executive

Documents.

Item 11. Of the reports so made, embodied,

transmitted, referred and printed, are the following,

relating to the Oregon & California Railroad Com-

pany:

(Jst)—For the year 1883, Executive Documents

2nd Session, 47th Congress, 1882-83, No. 1. Part 5, Vol.

2, page 471

:

"Oregon & California Railroad Company

chartered March 17, 1870, and opened for busi-

ness December 1st, 1872. The Company is now

successor, by consolidation, of the Oregon Central

Railroad Company, purchased September 1st, 1880,
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chartered July 25, 1866, and owns the land grant of

said Company ; the Western Oregon Raih'oad Com-

pany, purchased October 9, 1880; and the Al-

bany & Lebanon Railroad Company, leased De-

cember 5, 1880, at a rental of $1 for each period of

six months, this Company to pay taxes and keep

up repairs. The several lines are operated in two

Divisions, that is:

East Side Division: Miles.

Main Line, Portland to Roseburg 198

Lebanon Branch, Albany Junction to Leb-
anon 11.5

West Side Division:

Portland to Corvallis 97.

Total, exclusive of side-tracks 306.05

"The estimated grant of land to these com-

bined companies amounts to 3,940,000 acres, of

which 322,062.40 acres have been patented to

June 30, 1882. Of this latter amount lands

had been sold up to December 31, 1881—date

of last report—for an amount aggregating

$309,486.15, at an average price of $2.25 per acre.

The minimum price now asked is 25 cents, the max-

imum $10 per acre."

{2nd)—For the year 1886, House Executive Doc-

uments, 2nd Session, 49th Congress, 1886-87, Vol. 9,

page 596:
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"The Company has received by patent from the

Government 323,068.68 acres of land, of which

237,773.78 acres have been sold. It has received

from sales $384,889.72, and there are outstanding

on time sales $385,647.67."

(3rd)—For the year 1887, House Executive Docu-

ments, 1st Session, 50th Congress, 1887-88, Vol. 11, page

1173:

"The Company has received by patent from the

Government 323,068.88 acres of land, of which

242.516.35 acres have been sold. It has received

from sales $407,876.54, and there are outstanding

on time sales $377,545.36."

{4-th)—For the year 1888, House Executive Docu-

ments, 2nd Session, 50th Congress, 1888-89, Vol. 12,

page 454

:

"The Company has received by patent from the

GovernmeDt 323,068.68 acres of land, of which

254,964.08 have been sold. It has received from

sales $458,836.01. and there are outstanding on time

sales $363,638.55, of which $91,313.69 is inter-

est."

(5th)—For the year 1889, House Executive Docu-

ments, 1st Session, 51st Congress, 1889-90, Vol. 11,

pages 512, 513:

"The Company has received b}' patent from

the Government 323,068.88 acres of land, of

which 269.442.88 have been sold. It has re-
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ceived from sales of land $541,650.33, and

there are outstanding on account of time sales

$394,226.58, of which the sum of $98,992.42 is in-

terest.

"The average price per acre for all sales to date

was $2.64, while the average price for sales made

during the year was $3.96."

(6'//^)

—

For the yea?' 1800, House Executive Docu-

ments, 2nd Session, 51st Congress, 1890-91, Vol. 13,

page 174:

"The Company reports that to June 30, 1890,

there had been patented to it b}^ the United States,

323,068.68 acres of land, and that 225,170.57 acres

had been sold, the total cash receipts from all sales

amounting to $626,520.03. There remained out-

standing on account of time sales the sum of $516,-

287.66. Average price per acre for all sales during

year was $6.32."

(7th)—For- the year 1801, House Executive Doc-

uments, 1st Session, 52nd Congress, 1891-92, Vol. 16,

page 192:

"The Company reports that to June 30, 1891,

there had been patented to it by the United States

323,068.68 acres of land, and that there had been

sold 298,261.45 acres, the total cash receipts from

all sales amounting to $707,556.88. There remained

outstanding on account of time sales $449,996.40

principal and $153,031.65 interest, making a total

of $603,028.05."
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{8th)—Foi' the year 1892, House Executive Docu-

ments, 2nd Session, 52nd Congress, 1892-93, Vol. 14,

page 188;

"The Company's report shows that to June 30,

1892, there had been patented to it by the United

States 323,068.68 acres, and that there had been

sold 340,475.85 acres, the total cash receipts

from all sales amounting to the sum of $785,536.79.

There remained outstanding on account of

time sales $638,055.08 principal and $194,903.80

interest, making a total of $832,958.98 on this ac-

count."

(9th)—For the year 1893, House Executive Docu-

ments, 2nd Session, 53rd Congress, 1893-94, Vol. 15,

page 130:

"The report of the Company shows that to

June 30, 1893, the total number of acres received

by patent was 323,068.68, that the total cash re-

ceipts from all sales had amounted to $859,477.34;

and that there remained outstanding on account of

time sales the sum of $861,923.64, principal and in-

terest.

"The receipts of the land department for the

year were $73,940.55, and the expenses $75,-

570.07."

(10th)—For the year 1894, House Executive Doc-

uments, 3rd Session, 53rd Congress, 1894-95, Vol. 16,

page 143:

"The Company submits the following report on
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June 30, 1894, of the operations of its Land De-

partment to date

:

A ores

Acquired by United States patent 615,555.58

Acres

Disposed of for cash 201.93

Disposed of on time con-

tracts 17,299.27

17,501.20

Balance owned by Company 598,054.38

"The Company also reports that the total cash

receipts from all sales to date amounted to $909,-

008.59, and that there remained outstanding on

account of time sales the sum of $891,905.60, prin-

cipal and interest. The receipts during the year

were $49,525.25, and the expenses $55,449.08."

(11th)—For the year 1895, House Documents, 1st

Session, 54th Congress, 1895-96, Vol. 16, page 156:

"The records of the General Land Office show

that to June 30, 1895, there had been patented to

the Company 1,162,067.28 acres.

"The Company submitted the following report

on June 30, 1895, of the operations of its Land

Department to date

:

Acres.

Acquired by United States patent. . .1,163,073.56

Disposed of for cash and on time con-

tracts 381,402.78

Difference, unaccounted for 781,670.78
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"The Company also reports that the total cash

receipts from all sales to date had amounted to

$946,952.81, and that there remained outstanding

on account of time sales the sum of $700,064.64,

principal and interest.

"The receipts during the year were $37,747.22,

and the expenses $59,294.90.

"The average price per acre for all sales to

date had been $3.40, and the average price now-

asked is $3.00."

(12th)—For the year 1896, House Documents 2nd

Session, 54th Congress, 1896-97, Vol. 14, page 166:

"The records of the General Land Office show

that to June 30, 1896, there had been patented to

the Company 2,180,366.07 acres.

"The Company reports that to June 30, 1896,

it had received by patent from the United States,

2,397,717.17 acres of land, and there had been dis-

posed of for cash and on time contracts 387,119.43

acres, leaving the balance owned by the Company,

2,010,657.74 acres.

"The total cash receipts from all sales to date

amounted to $986,605.69, and there remained out-

standing on account of time sales, principal and

interest, $875,146.35.

"The report of the operations of the Land De-

partment during the year, shows a deficit of

$81,770.68.

"Average price per acre received was $3.57.

"Average price per acre now asked, $3.00."
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(13th)—For the year 1897, House Documents, 2nd

Session, 55th Congress, 1897-98, Vol. 14, page 137:

"The records of the General Land Office show

that to June 30, 1897, there had been patented

to the Company 2,287,131.66 acres. . . .

"The Company reports that to June 30, 1897,

it had received by United States patent 2,503,754.59

acres of land, and had disposed of for cash and on

time contracts (not including cancelled contracts)

382,443.44 acres.

"The total cash receipts from all sales to

date amounted to $1,020,329.75, and there

were outstanding on account of time sales

$775,881.34.

"The receipts for the year were $33,724.06, and

the expenses $60,012.11.

"The average price per acre now asked for land

is $3.00."

{14th)—For the year 1898, House Documents, 3rd

Session, 55th Congress, 1898-99, Vol. 16, page 152:

"The Company reports that to June 30, 1898, it

had received by United States patent 2,561,685.30

acres of land, and had disposed of for cash and on

time contracts ( not including cancelled contracts )

,

504,606.53 acres.

"The total cash receipts from all sales to date

amounted to $1,069,513.25, and there were out-

standing on account of time sales $792,999.38.

"The receipts for the year were $49,183.50, and
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the expenses $73,183.06.

"The average price per acre now asked for land

is $3.00."

{15th)—For the year 1800, House Documents, 1st

Session, 56th Congress, 1899-1900, Vol. 20, page 181:

"The Company reports that to June 30, 1899,

it had received by United States Patent 2,659,300.56

acres of land.

"The total cash receipts from all sales to date

amounted to $1,234,225.97, and there were out-

standing on account of time sales $734,957.16.

"The receipts for the year were $164,712.72,

and the expenses $77,138.22.

"The average price per acre now asked for land

is $3.00."

{16th)—For the year 1000, House Documents, 2nd

Session, 56th Congress, 1900-01, Vol. 29, page 185:

"The Companj^ reports that to June 30, 1900,

it had received by United States patent 2,787,363.55

acres of land.

"The total cash receipts from all sales to date

amounted to $1,542,728.71, and there were out-

standing on account of time sales $1,189,918.71.

"The receipts for the year were $308,502.74, and

the expenses $91,932.33.

"The average price per acre now asked for land

is $3.00."
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{17th)—For the year 1902, House Documents, 1st

Session 57th Congress, 1901, Vol. 25, page 218:

"The Company reports that to June 30, 1901,

it had received by United States patent 2,795,567.64

acres of land.

"The total cash receipts from all sales to date

amounted to $1,852,756.51, and there were out-

standing on account of time sales, $1,808,935.66.

"The receipts for the year were $310,027.80, and

the expenses $72,713.77.

"The average price per acre now asked for land

is $3.50."

(18th)—For the year 1903, House Documents, 2nd

Session, 58th Congress, 1903-1904, Vol. 21, page 159:

"The Company reports that to June 30, 1903,

it had received by United States patent 2,928,809.55

acres of land, and had disposed of, for cash and

on time contracts, 1,032,591.47 acres.

"The total cash receipts from all sales to above

date amounted to $2,735,532.88, and there were

outstanding on account of time sales, principal and

interest, $2,800,637.57.

"The receipts from this source for the year

amounted to $437,471.63, and the expenses to

$105,936.96.

"The average price per acre now asked for land

is $4.73."

Item 12. The Commissioner of Railroads appended

to several of the reports set forth in the next preceding
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"Item 11" hereof, a copy of the said Acts of Congress

approved July 25th 1866, April 10th 1869, and May
4th 1870; for greater particularity as to the reports

in which said Acts of Congress are set forth, all parties

may refer to the said official published reports.

Item 13. The original reports by Railroad Com-

panies to the Commissioner of Railroads, and by the

latter to the Secretary of Interior and by the latter to the

President, and by the President to Congress, for the

years mentioned in this Subdivision XXI of Stipu-

lation, shall be treated as having been offered and re-

ceived in evidence subject to the defendant's right to

object to all or any part of the same as irrelevant, and

immaterial. None of said reports shall be extended into

the record (except as set forth and quoted in this Stip-

ulation), but all parties to this Stipulation may refer

to said reports in this District Court and in any Appel-

late Com't, the same as if the said reports were inserted

in the record of this case.

Item 14. For the purpose of showing the use made

by Congress of said reports mentioned in the foregoing

"Item 13" of this Subdivision XXI, and for the further

purpose of showing whether the fact that lands were

sold by the Oregon & California Railroad Company for

prices in excess of $2.50 per acre was considered by

Congress or any of th& Committees thereof, and if so

to what extent, all parties to this Stipulation may refer

generally to the Reports of Congressional Committees,

Congressional debates, and other proceedings shown by
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the Congressional Globe or Congressional Record, and

other recognized Official Reports; subject to the de-

fendants' right to objection to all or any part of the

same as incompetent, irrelevant, and immaterial, except

that objections as to competency shall not go to identifi-

cation of the Congressional Globe, Congressional Rec-

ord, or other Official Reports referred to, beyond the

apparent authenticity of the same.

SUBDIVISION XXII.

Item 1. The Supreme Court decision in Holliday

vs. Elliott, as reported in 8 Oregon 81 et seq., shall be

treated as if having been offered and received in evi-

dence, subject to the defendants' objection as irrelevant,

and immaterial.

Item 2. All Committee Reports and debates in

Congress as appearing in the official printed copies of

the Congressional Globe or Congressional Record, and

all other proceedings in Congress vdiich appear in any

recognized Official Reports, relating to the enactments

of the Acts of Congress approved July 25th 1860, June

25th 1868, April 10th 1869, May 4th 1870, January

31st 1885, and September 29th 1890, referred to in the

Bill of Complaint and Answers, shall be treated as hav-

ing been offered and received in evidence subject to the

defendants' right to object to all or any part thereof as

incompetent, irrelevant, and immaterial, except that

objections as to competency shall not go to identifica-

tion of the Congressional Globe, Congressional Record,
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or other Official Reports referred to, beyond the ap-

parent authenticity of the same.

Item 3. "Exhibit No. 16 to Stipulation" attached

hereto, contains a correct statement of the Stock quota-

tions therein set forth.

SUBDIVISION XXIII.

The foregoing "Stipulation as to the Facts" is made

for the purpose of this suit only; and nothing therein

contained shall be held or taken as an admission or

estoppel affecting any of the parties thereto in any

other suit in equity, action at law, other legal proceed-

ing, or otherwise.

B. D. TOWNSEND,
Counsel and Attorney for Complainant.

Special Assistant to the Attorney General.

P. F. DUNNE,
WM. D. FENTON,
WM. SINGER, JR.,

Counsel and Attorneys for Defendants Oregon & Cali-

fornia Railroad Company, Southern Pacific Com-
pany, and Stephen T. Gage.

JOHN C. SPOONER,
MILLER, KING, LANE and TRAFFORD,

JOHN M. GEARIN, and

DOLPH, MALLORY, SIMON and GEARIN,
Counsel and Attorneys for Defendant Union Trust

Company of New York.
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EXHIBIT NO. 1 TO STIPULATION.

Know all men by these presents, that we, the un-

dersigned citizens of the State of Oregon, do hereby

associate ourselves together as a private incorporation,

under and by virtue of the General Incorporation law

of said State.

1st.

The corporation hereby created shall be known as

the "Oregon Central Railroad Company.", and its dura-

tion unlimited.

2nd.

The object and business of the corporation shall be

to construct and operate a railroad from the City of

Portland, through the Willamette Valley to the south-

ern boundarj^ of the State; under the laws of Oregon,

and the law of Congress recently passed granting land

and aid for such purpose.

3rd.

The corporation shall have its principal office in

the City of Portland.

4th.

The capital stock of said corporation shall be five

million dollars, divided into general, and preferred in-

terest bearing, stock, in such proportions as the incorpo-

rators, or board of directors, may deem proper.

5th.

The amount of each share of the capital stock shall

be one hundred dollars.
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6th.

The termini of the railroad proposed to be con-

structed b}^ said company, shall be for the northern end,

at the City of Portland, and for the southern end at

some point on or near the southern boundary of the

State, as may be hereafter determined by actual survey.

In Witness Whereof we have here set our hands and

seals this-

1866.

J. C. SMITH.

1, jrv. X

Seal.

I. R. MOORES. Seal.

J. H. MITCHELL. Seal.

E. D. SHATTUCK. Seal.

JESSE APPLEGATE , Seal.

F. A. CHENOWETH. Seal.

JOEL PALMER. Seal.

H. W. CORBETT. Seal.

M. M. MELVIN. Seal.

GEO. L. WOODS. Seal.

R. R. THOMPSON. Seal.

J. C. AINSWORTH. Seal.

S. G. REED. Seal.

JOHN Mccracken. Seal.

C. H. LEWIS. Seal.

B. F. BROWN. Seal.

T. H. COX. Seal.

J. GASTON. Seal.

(Five cents in Revenue Stamps, canceled.)
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State of Oregon, Marion County, S. S.

:

Be it known that the persons whose names are at-

tached to the foregoing articles of incorporation, ap-

peared before me, the undersigned, a notary j)ubHc for

and within said county and state respectively and at the

time and places herein named, to-wit, J. S. Smith, I. R.

Moores, J. H. Mitchell, E, D. Shattuck, Jesse Apple-

gate, F. A. Chenoweth, Joel Palmer, and H. W. Cor-

bett at Salem in said State on or about the 29th day of

September, 1866, and M. M. Melvin, at Salem on or

about October 23rd, 1866, and George L. Woods at

Salem on or about November 10, 1866, and R. R.

Thompson, J. C. Ainsworth, S. G. Reed, Jno. Mc-

Cracken and C. H. Lewis at Portland, Oregon, on the

16th day of November, 1866; and they the said several

subscribing persons to the aforesaid articles of incor-

poration did then and there, at the several times

set forth in this certificate, sign and seal said

articles before me and in my presence, and ac-

knowledge the said signing and sealing to be their volun-

tary act and deed for the purposes set forth in said arti-

cles.

In Witness Whereof, I have here set my signature

as said Notary Public and attached my official seal this

16th day November, A. D. 1866.

J. GASTON,

(Official seal) Notary Public,

(Five cents in revenue stamps, cancelled.)
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State of Oregon, County of Marion, ss:

On this 20th day of November, A. D. 1866, before

me, a notary public in and for said county, personally

came the within named B. F. Brown, Thos. H. Cox and

J. Gaston, who are personally known to me to be the

identical persons whose names are subscribed to the with-

in instrument, and acknowledged to me that they signed

the same for the purposes therein set forth.

Witness my hand and seal of office this 20th day of

Novemebr, A. D. 1866.

SETH R. HAMMER,
(Seal) Notary Public.

(Endorsed.)

Filed in the office of the Secretary of State this 21st

day of November, A. D. 1866, at 10-1/2 o'clock A. M.

SAMUEL E. MAY,
Secretary of State.
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EXHIBIT NO. 3 TO STIPULATION.

Know all men by these presents, that we, J. H.

Moores, Geo. L. Woods, S. Ellsworth by Geo L.

Woods, his Attorney, I. R. Moores, E. N. Cooke and

J. S. Smith, by I. R. Moores, their Attornej^ and Sam-

uel A. Clarke have this day incorporated ourselves

under and in accordance with the laws of Oregon,

and we adopt the following as our Articles of Incor-

])oration.

ARTICLE FIRST.

This corporation shall be known as and do business

under the name of the OREGON CENTRAL RAIL-
ROAD COIMPANY.

ARTICLE SECOND.

The enterprise, occupation and business for which

the company incorporates is to construct a railroad with

all the necessary branches, fixtures, buildings and appur-

tenances from Portland, in Oregon, southerly about

three hundred miles to the California line, to maintain

the said road; in good condition and repair, and to em-

ploy the same in the transportation of freight and pas-

sengers and freight.

ARTICLE THIRD.

The principal office for the transaction of the busi-

ness of the Company shall be kept at the City of Salem,

Marion County, Oregon.
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ARTICLE FOURTH.

The capital stock of the OREGON CENTRAL
RAILROAD COMPANY shall be fixed at Seven

Million Two Hnndred and Fifty Thousand Dollars

($7,250,000.00).

ARTICLE FIFTH.

The number of shares of the capital stock shall be

Seventy-two Thousand Five Hundred (72,500) and

the amount of each share of the stock shall be One Hun-

dred Dollars ($100.00).

ARTICLE SIXTH.

The period of time during which the company shall

remain in operation is not limited as to duration.

In testimony of our adoption of the foregoing Arti-

cles of Incor])oration, witness our hands and seals this the

twenty-second day of April, A. D. 1867.

JOHN H. MOORES, (Seal)

GEO. L.WOODS. (Seal)

S. ELLSWORTH,
By GEO. WOODS, Atty. (Seal)

I. R. MOORES, (Seal)

I. S. SMITH,
Per I. R. MOORES, Atty. (Seal)

E. N. COOKE,
Per I. R. MOORES, Atty. (Seal)

SAM'L A. CLARKE. (Seal)

(Fifteen cents in revenue stamps cancelled.)
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STATE OF OREGON, 1

MARION COUNTY.
J

^^'

Be it remembered that on this the twenty-second

day of April. A.D., 1867, personally came be-

fore me, a Notary Public in and for said County

and State, the within named I. R. Moores, Geo. L.

Woods, I. R. Moores, for himself and also as

Attorney in Fact for each of the following named

persons: J. S. Smith & E. N. Cooke and S. Ells-

worth, by Geo. L. Woods, his Atty. and S. A.

Clarke who severally acknowledged that they signed

the within and foregoing instrument; in person

or as Attorney, for the uses and purposes therein

named.

In Witness Whereof, I have hereunto set my hand

and Notarial Seal this the day and year above written.

C. S. WOODWORTH,
(Notarial Seal) Notarj?^ Public.

(Five cents in revenue stamps cancelled.)

(ENDORSED)

Articles of Incorporation of Oregon Central R. R.

Co. Filed in the office of the Secretary of State this

22nd day of April, A.D. 1867.

I. R. MOORES,
Acting Secy, of State.



vs. The United States 1633

EXHIBIT NO. 4 TO STIPULATION.

CHAPTER 403.

A7i Act to Incorporate the Southern Pacific

Company.

Be it enacted b}^ the General Assembly of the Com-

monwealth of Kentucky

:

Section 1. That Henry D. McHenry, Wm. G.

Duncan, Samuel E. Hill, Samuel M. Cox, Henry Mc-

Henry, Jr., and their associates and successors and as-

signs, be and they are hereby created and constituted a

body corporate and politic, under the name of the South-

ern Pacific Company, and as such shall have perpetual

succession, and be capable in law to purchase, grant, sell,

or receive, in trust or otherwise, all kinds of personal and

real property to such amount as the directors of said

company may, from time to time, determine; and to

contract and be contracted with, sue and be sued, plead

and be impleaded, appear and prosecute to final judg-

ments all suits or actions at law or in equity in all courts

and places; and to have and use a common seal, and to

alter the same at ]:)leasure; and to make and establish

such by-laws, rules, and regulations for the government

of said company and the conduct of its business as said

corporation or the stockholders therein shall deem ex-

pedient or necessary for the management of its affairs,

not inconsistent with the constitution and laws of this

State or of the United States ; and generally to do and

execute all acts, matters, and things which may be
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deemed necessary or convenient to carry into effect the

powers and privileges herein granted; Provided how-

ever, that said corporation shall not have power to make

joint stock with, lease, own, or operate any railroad

within the State of Kentucky.

Sec. 2. The said corporation is hereby authorized

and empowered to contract for, and acquire by pur-

chase or otherwise, bonds, stocks, obligations, and securi-

ties of any corporation, company, or association no^v

existing, or hereafter formed or constituted, and bonds,

obligations, and securities of any individuals, state, ter-

ritor}^ government or local authorities whatsoever, and

to enter into contracts with any corporation, company,

or association, individuals, state, territory, government

or local authorities, in respect of their bonds,

stock obligations, and securities, or in respect

of the construction, establishment, acquisition, own-

ing, equipment, leasing, maintenance, or oper-

ation of any railroads, telegraphs, or steam-

ship lines, or any public or private improvements,

or any appurtenances thereof, in any State or Territory

of the United States, or in any foreign country, and to

buy, hold, sell, and deal in all kinds of public and pri-

vate stocks, bonds and securities, and said corporation

may borrow and loan money, issue its own bonds or oth-

er evidences of indebtedness, and sell, negotiate and

pledge the same, to such amounts, upon such terms, and

in such manner as may from time to time be determined

by the directors of said corporation; and it may mort-
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gage all or any part of its property, assets, and fran-

chises to secure such bonds and the interest thereon, on

such terms and conditions as shall on that behalf be pre-

scribed by its board of directors.

Sec. 3. The capital stock of said corporation shall

be one million dollars, divided into shares of one hundred

dollars each ; which shares shall be deemed personal prop-

erty, and may be issued, transferred, and forfeited for

non-payment in such manner as the board of directors of

such corporation may determine; and no person shall

be in anywise liable as a stockholder of said corporation

after said capital stock to such amount of one million

dollars shall have been paid in in cash, and a certificate

to that effect signed and sworn to by the treasurer and

a majority of the board of directors of said corporation

shall have been filed in the office of the Secretary of

State of this State; nor shall the said corporation, nor

any of the officers or agents thereof, be thereafter bound

to make any further returns or certificates: Provided,

however, that if, after the payment of such capital stock,

any part thereof shall be withdrawn for or refunded to

any of the stockholders when the property of the cor-

poration is insufficient or will be thereby rendered in-

sufficient for the j^ayment of all its debts, the stock-

holders receiving the same shall be bound and obliged to

repay to said corporation or its creditors, the amount so

withdrawn or refunded.

Sec. 4. Any two of the persons above named as

corporators of said corporation may call the first meet-
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ing for the organization of such corporation at such time

and place as they may appoint, by mailing a proper no-

tice of such meeting to each of such corporators at least

ten days before the time appointed; and in case a ma-

jority of such corporators shall attend such meetings,

either in person or by proxy, they may open books for

the subscriptions to its capital stock; and whenever five

hundred thousand dollars shall be subscribed and ten

per cent of said subscriptions shall be paid in cash, the

stockliolders of said corporation may organize the same,

and said corporation may proceed to business.

Sec. 5. Each share of stock entitle the holder there-

of to one vote, in person or by proxy, at all meetings of

the stockholders; the holders of a majority in interest

of the capital stock, present in person or by prox}^ shall

constitute a quorum (the corporation shall have a lien

on all the stock and property of its members invested

therein for all debts due by them to said corporation,

which lien may be enforced in such manner as the by-

laws shall prescribe.)

Sec. 6. The stock, property, and affairs of said

corporation shall be managed by a board of directors

of such number, of not less than three, as may be from

time to time determined by the corporators or stockliold-

ers. The directors shall be elected by the stockholders

at such time and place, and in such manner, and for

such terms, as the stockholders shall from time to time

determine. Meetings of directors or stockholders may

be held within or without the State. No person shall be
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elected a director who is not a stockholder of the cor-

poration. A majority of the directors shall constitute a

quorum of said board for the transaction of business.

The directors shall api^oint from their own number a

president, and they shall also apj)oint a clerk and treas-

urer, and such other officers and agents as they may deem

proper, to hold their offices during the pleasure of the

board. In case of a vacancy or vacancies in the board,

the remaining directors may fill such a vacancy

or vacancies. The capital stock of said corpora-

tion may be increased from time to time to such sum as

may be determined by the board of directors of said cor-

poration, provided such increase or diminution shall be

approved by at least two-thirds in interest of the stock-

holders of said corporation.

Sec. 7. The annual tax upon said corporation shall

be the same as is now fixed by law for broker's license.

Provided, that all property owned by said corporation

and situated in the State shall pay the same State and lo-

cal tax as is assessed upon similar property ; and capital

stock in said corporation, owned by citizens of the State,

shall be assessed against the holders thereof as choses in

action under the equalization law.

Sec. 8. The Company shall keep an office for the

transaction of business, and the clerk or assistant clerk

of said corporation shall reside within the State of Ken-

tucky ; but the said corporation may keep offices at such

places outside of this State as in the judgment of its

board of directors its business may from time to time



1638 O. (§ C. R. R. Co., et al,

require : Provided, that nothing herein contained shall be

construed as granting any lottery or banking privileges.

Sec. 9. This act shall take effect immediately upon

its passage.
Chas. Offutt,

Speaker of the House of Representatives.

James R. Hindman,

Speaker of the Senate.

Approved March 17, 1884:

J. Proctor Knott.

By the Governor:

Jas. A. McKenzie,

Secretary of State.
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CHAPTER 601.

An Act to amend "An Act to incorporate the Southern

Pacific Company," approved March seventeenth,

eighteen hundred and eighty-four.

Be it enacted by the General Assembly of the Com-

monwealth of Kentucky:

Section 1. That the Act entitled "An Act to in-

corporate the Southern Pacific Company," which was

approved March seventeenth, eighteen hundred and

eighty-four, be and the same is amended by adding to

Section 1 thereof the following words, to wit: except

subject to and in conformity with the provisions of the

laws of the State of Kentucky applicable to railroads,

and acquiring no special rights that may be possessed by

any railroads in the state except the general and ordi-

nary rights of common carriers as possessed bj^ railroads

generally.

Sec. 2. This Act shall take effect from its passage.

Ben Johnson, Speaker of the House

of Representatives.

J. W. Biyan, Speaker of the Senate.

Approved March 21, 1888.

S. B. Buckner.

By the Governor:

Geo. M. Adams, Secretary of State.
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EXHIBIT NO. 5 TO STIPULATION.

Articles of Association, of Amalgamation and Con-

solidation, Executed this twenty-second (22nd) day of

June, A. D. 1870, by and between "The Central Pacific

Railroad Company of California," party of the first

part, and "The Western Pacific Railroad Company,"

party of the second part; both of the said railroad com-

panies being railroad corporations duly organized under

and in pursuance of the laws of the State of California.

Whereas, "The Central Pacific Railroad Comj^any

of California," was duly organized under and in pur-

suance of the laws of the State of California, by filing

Articles of Association in the office of the Secretary of

State of the State of California on June 28th, 1861, and

amended Articles of Association on the 8th day of Oc-

tober, 1864, to construct, operate, and maintain a rail-

road and telegraph line through the Counties of Sacra-

mento, Placer, and Nevada, in the State of California,

"from the City of Sacramento, in the County of Sacra-

mento, in said State, to the eastern boundary line of the

State of California, at or near the place where said line

crosses the Truckee River, and running through Rose-

ville, at the junction of said railroad with the California

Central Railroad, and by or near to New-Castle, Au-

burn, Neilsburg, Illinoistown, Gold Run, Dutch Flat,

Bear Valley, Crystal Lake, Summit Valley, and Donner

Pass, together with such branches and extensions of the

said railroad as the Board of Directors of said company

may at any time deem necessary or proper to construct,

operate, and maintain, by the laws of the State of Cali-
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fornia, or other States or Territories, or the Acts of the

Congress of the United States, now in force, or which

may hereafter be enacted."

And Whereas, by the provisions of an Act of the

Congress of the United States, entitled, "An Act to aid

in the construction of a railroad and telegraph line from

the Missouri River to the Pacific Ocean, and to secure

to the Government the use of the same for postal, mili-

tary, and other purposes," approved July 1, 1862, and

the Acts amendatory thereof, approved July 2, 1864,

and March 3, 1865, the said "The Central Pacific Rail-

road Company of California" were authorized to locate

and construct their road as aforesaid, and to locate, con-

struct and continue the same eastward in a continuous

completed line until it should meet and connect with the

Union Pacific Railroad, and certain rights, powers, do-

nations, grants, rights of way, privileges, and franchises

were given and granted to them, to aid in the construc-

tion of their said railroad.

And Whereas, on the 23rd July, 1868, the said "The

Central Pacific Railroad Company of California" in-

creased the capital stock of the company from twenty

million dollars to one hundred million dollars, the latter

amount being necessary for the constructing, complet-

ing, operating, equipping, and maintaining said railroad

and its extension.

And Whereas, under and in pursuance of the laws

of the State of California, "The Western Pacific Rail-

road Company" was duly organized oh the 11th day of
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December, 1862, and on the 2nd day of November,

1869, the "San Francisco Bay Railroad Company,"

another corporation organized under and in pursuance of

the laws of the State of California, amalgamated and

consolidated its interests, capital stock, rights, privilegesv

and franchises with those of the said "The Western Pa-

cific Railroad Company," and formed both of said com-

panies into one new^ company and corporation, to be

called and known as "The Western Pacific Railroad

Company," the objects and purposes of which were to

purchase, construct, own, maintain, and operate certain

railroad and telegraph lines, so as to form a continuous

line of railway and telegraph, "Commencing at a point

on the Central Pacific Railroad and connecting there-

with at or near the City of Sacramento, and running

thence by way of Stockton and the several routes men-

tioned in the several Articles of Association of the said

'The Western Pacific Railroad Company' and of the

said 'San Francisco Bay Railroad Company' to a point

on the San Francisco and San Jose Railroad, and con-

necting therewith at or near the city of San Jose, and to

the several other points therein mentioned, to wit: The

City of San Francisco, 'Yerba Buena Island,' other-

wise called 'Goat Island', and the point in the Bay of

San Francisco between 'The Encinal' and the City of

San Francisco. Also, to purchase, construct, own,

maintain, and operate such branch and side lines and

railroads between the said 'The Western Pacific Rail-

road' and such several points on the Bay of San Fran-

cisco as the Board of Directors of said new and consoli-
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dated company may from time to time determine. The

length of the said railroad and telegraph lines being, as

near as may be, two hundred and twenty-three miles."

And Whereas, bj^ the laws of the State of California

it is made lawful for any two or more railroad com-

panies to amalgamate and consolidate their capital stock,

debts, property, assets and franchises, and they are au-

thorized and empowered so to do in such manner as

may be agreed upon by the Boards of Directors of such

companies so desiring to amalgamate and consolidate

their interests.

And Whereas, the Boards of Directors of the said

railroad companies, parties of the first and second parts

hereto, have agreed to amalgamate and consolidate the

interests of said companies upon the terms, agreements,

stipulations and conditions hereinafter set forth.

And Whereas, more than three fourths of the value

of all the stockholders in interest of each of said com-

panies, parties of the first and second parts hereto, give

and have given their written consent to such amalgama-

tion and consolidation upon the terms, agreements, stip-

ulations and conditions hereinafter set forth.

The said companies, parties of the first and second

parts hereto, therefore, herebj'^ mutually covenant and

agree to and with each other to the following articles,

to-wit

:
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ARTICLE FIRST.

The said companies, parties hereto, agree to, and do

by these presents amalgamate and consolidate the capital

stock, debts, property, assets and franchises of each of

said companies, the parties hereto of the first and second

part, into one company and corporation. And all the

capital stock, debts, property, assets, and franchises in

or to which said companies, the jiarties hereto, or either

of them, have any right, title, interest or claim, either in

possession or expectancy, at law or in equity, or which

maj^ in any way relate or pertain to the said companies,

parties hereto, or either of them, are hereby amalga-

mated, united, merged, and consolidated into one com-

pany and corporation.

ARTICLE SECOND.

The name of the said new and consolidated company

and corporation, hereby formed under these articles,

shall be and is, "Central Pacific Railroad Company."

The said new company and corporation is to and shall

continue in existence for the term and period of Fifty

Years from the date of these articles.

ARTICLE THIRD.

The objects and purposes of the said new and con-

solidated company and corporation are, to purchase,

construct, own, maintain, and operate the railroad and

telegraph lines, hereinbefore described of said parties of

the first and second parts hereto, so as to form a con-

tinuous line of railway and telegraph from Ogden, in the
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Territory of Utah, to San Jose, in California, and to the

waters of the Bay of San Francisco, to wit: Commenc-

ing at or near Ogden, in Utah, at the connecting point

of the Central Pacific Railroad and Union Pacific Rail-

road, and running thence along the lines of the Central

Pacific Railroad and the Western Pacific Railroad, by

way of Sacramento and the several routes mentioned in

the several Articles of Association of the said "The Cen-

tral Pacific Railroad Company of California" and of

the said "The Western Pacific Railroad Company," to

a point on the San Francisco and San Jose Railroad, and

connecting therewith at or near the City of San Jose,

California, and to the several other points heretofore

herein mentioned, to wit: The City of San Francisco,

—

"Yerba Buena Island," otherwise called "Goat Island,"

—and the point in the Bay of San Francisco between

"The Encinal" and the City of San Francisco. Also to

purchase, construct, own, maintain, and operate such

branch and side lines and railroads between the said

"The Western Pacific Railroad" and such several points

on the Bay of San Francisco, and between the said "The

Central Pacific Railroad" and such several points on the

Bay of San Francisco and the navigable waters thereof,

as the Board of Directors of said new and consolidated

company may, from time to time, determine. The length

of the said railroad and telegraph lines being, as near as

may be, one thousand (1,000) miles.

ARTICLE FOURTH.

The number of Directors, to manage the affairs of
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the said new and consolidated company and corpora-

tion, shall be seven. The following named persons shall

act as such Directors until others are duly elected, to wit

:

Leland Stanford, C. P. Huntington, Mark Hopkins,

Charles Crocker, E. B. Crocker, E. H. Miller, Jr., and

A. P. Stanford.

ARTICLE FIFTH.

The capital stock of the new and consolidated com-

pany and corporation is hereby fixed at one hundred

million dollars, that being the actual and contemplated

cost of constructing the said railroad and telegraph lines

thus consolidated, including the cost of the right of way,

motive poAver, and every other appurtenance and thing

for the constructing, running, and operating of said rail-

road and telegraph lines, as nearly as can be estimated

by competent engineers. The said capital stock shall

consist of, and be divided into, one million (1,000,000)

shares of one hundred dollars each.

ARTICLE SIXTH.

The holders and owners of the capital stock of each

of the said several corporations, parties of the first and

second parts hereto, shall be entitled to receive and hold

an equal amount and number of the shares of the capital

stock of the said new and consolidated company and

corporation now held by them respectively, and shall be

entitled to receive from the new and consolidated com-

pany and corporation certificates therefor upon the sur-

render of the certificates of stock issued by said several
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parties of the first and second parts, or if their right to

stock is otherv/ise evidenced, then upon surrender of such

evidence that they are entitled to certificates from either

of said parties.

ARTICLE SEVENTH.

And the said several parties of the first and second

parts, each for itself, hereby sells, assigns, transfers,

grants, bargains, releases, and conveys to the said new

and consolidated company and corporation, its succes-

sors and assigns forever, all its property, real, personal,

and mixed, of every kind and description; all its capital

stock; all its interest in the shares of its capital stock

subscribed but not fully paid for; all credits, effects,

judgments, decrees, contracts, agreements, claims, dues,

and demands of every kind and description; and all

rights, privileges, and franchises, corporate and other-

wise, held, owned, or claimed by said parties of the first

and second parts, or either of them, in ])ossession or ex-

pectancy, either at law or in equity, subject, however, to

all conditions, obligations, stipulations, contracts, agree-

ments, liens, mortgages, incumbrances, claims, and

charges thereon, or in anywise affecting the same.

ARTICLE EIGHTH.

The said new and consolidated company and corpor-

ation is to be liable for and shall fulfill, perform, do and

pay all and each of the contracts and agreements, cove-

nants, duties, obligations, liabilities, debts, dues and de-

mands of the said several parties of the first and second
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parts ; but this amalgamation and consolidation shall not

in any way relieve the said parties to the first and second

parts, or the stockholders thereof, from any and all just

liabilities.

In Testimony Whereof, the said parties of the first

and second parts have severally caused these presents to

be executed in duplicate, and each instrument to be

signed by their respective Presidents and Secretaries,

and the corporate seals of the said party of the first part,

and of the said party of the second part to be hereunto

affixed, in pursuance of Orders and Resolutions of their

several Boards of Directors made the twenty-second

(22nd) day of June, A. D. 1870.

(Stamp.) The Central Pacific Railroad

( Stamp.

)

Co. of California,

C. P. R. R. By Leland Stanford,

Co. President.

Seal. and E. H. Miller, Jr.,

Secretary.

(Stamp) The Western Pacific Railroad

(Stamp) Co.,

W. P. R. R. By Leland Stanford,

Co. President,

Seal. and E. H. Miller, Jr.,

Secretary.
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We the undersigned, being the holders of stock to

the extent of more than three-fourths of the value of all

stockholders in interest of the said "The Central Pacific

Railroad Compan}^ of California," party of the first part

to the foregoing new Articles of Association, amalga-

mating and consolidating the said parties of the first and

second parts, hereby consent to such amalgamation and

consolidation, and to the said new articles of Associa-

tion, this twenty-second day of June, A. D. 1870.

Leland Stanford.

Charles Stanford.

By Leland Stanford, his Att'y in fact.

Mark Hopkins.

C. P. Huntington.

by Mark Hopkins, Att'y in fact.

C. Crocker.

E. B. Crocker, Att'y in fact.

E. H. Miller, Jr.

C. S. Scudder.

A. P. Stanford,

By Leland Stanford, Att'y in fact.

B. B. Crocker.

D. O. Mills & Co.

Albert Gallatin.

W. R. S. Foye.

C. H. Cummings.

I. E. Hollister.

Julius Wetzlar.

J. S. Friend.

Friend & Terry.

W. E. Terry.
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We the undersigned, being the holders of stock to

the extent of more than three-fourths of the value of all

stockholders in interest of the said "The Western Pa-

cific Railroad Company," part}^ of the second part to

the foregoing new Articles of Association, amalgamat-

ing and consolidating the said parties of the first and

second parts, hereby consent to such amalgamation,

and consolidation and to the said new Articles of Asso-

ciation, this twenty-second day of June, A. D. 1870.

Leland Stanford.

Mark Hopkins.

C. P. Huntington,

By Mark Hopkins, Att'y in fact.

C. Crocker.

E. B. Crocker

By C. Crocker, Att'y in fact.

E. H. Miller, Jr.

A. P. Stanford.

By Leland Stanford, Att'y in fact.

C. H. Cummings.
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No. 16.

State of California—Department of State.

I, L. H. Brown, Secretary of State of the State of

California, do hereby certify that I have carefully com-

pared the annexed copy of Articles of Association of

Amalgamation and Consolidation—Central Pacific

Railroad Company, with the original now on file in my
office, and that the same is a correct transcript therefrom,

and of the whole thereof. Also, that this authentication

is in due form and by the proper officer.

Witness my hand and the Great Seal of State, at

office in Sacramento, California, the 15th day of No-

vember, A. D. 1895.

(Seal.) L. H. Brown,

Secretary of State.

By W. T. Sesnon,

Deputy.

(Endorsed:) 40, Central Pacific Railroad Company.

Articles of Consolidation of the Central Pacific Railroad

Company of California with the Western Pacific Rail-

road Company.

(Endorsed:) Filed in office of Secretary of State

June 23rd, 1870, H. L. Nichols, Secretary of State. By
Lew B. Harris, Deputy.
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EXHIBIT NO. 6 TO STIPULATION.
Articles of Association, Amalgamation, and Con-

solidation, Made and executed on this the twentieth day

of August, A. D. 1870, by and between the Central Pa-

cific Railroad Company, of the first part ; the California

and Oregon Railroad Company, of the second part; the

San Francisco, Oakland, and Alameda Railroad Com-

pany, of the third j^art, and the San Joaquin Valley

Railroad Company, of the fourth part, all of said parties

being Railroad corporations duly incorporated, organ-

ized, and existing under and by virtue of the laws of

the State of California.

Witnesseth: That Whereas, The said party of the

first part was duly incorporated and organized for the

purpose of constructing, owning, maintaining, and op-

erating a continuous line of railway and telegraph from

Ogden, in the Territory of Utah, to San Jose, in Cali-

fornia, and to the waters of the Bay of San Francisco,

to wit: Commencing at or near Ogden, in Utah, at the

point of Junction with the Union Pacific Railroad, run-

ning thence west to the eastern boundary of the State of

Nevada, at the town of Toano, thence west across the

State of Nevada, to the eastern boundary of the State

of California, at the Donner Pass through the Sierra

Nevada Mountains, passing through the towns of Elko,

Carlin, Argenta, Winnemucca, Wadsworth, Reno, and

intermediate points in the State of Nevada, to the town

of Truckee, in the State of California; thence west, pass-

ing the towns of Cisco, Alta, Auburn, Roseville, Sacra-

mento, Stockton, and intermediate points, to Niles Sta-



vs. The United States 1653

tion, in Alameda County in the State of California;

thence to a point on the San Francisco and San Jose

Railroad, and connecting therewith at or near the city

of San Jose; also extending from said Niles Station to

the city of Oaldand, the city of San Francisco, Yerba

Buena Island, othenvise called Goat Island, and the

point in the Bay of San Francisco between The Encinal

and the city of San Francisco; also to purchase, con-

struct, own, maintain, and operate such branch and side

lines and railroads between the said railroad and such

points on the Bay of San Francisco and the navigable

waters thereof as the Board of Directors of said com-

pany may from time to time determine; the length of

said railroad and telegraph being, as near as may be, one

thousand (1,000) miles.

And Whereas, The said party of the second part

was duly incorporated and organized for the purpose

of purchasing, constructing, owning, maintaining and

operating a continuous line of railroad and telegraj^h,

commencing at Roseville, in the County of Placer and

State of California, and there connecting with the rail-

road of the party of the first part, hereinbefore de-

scribed, running thence north through the towns of

Marysville and Chico, to the northern boundary of the

State of California, by such route and to such point on

said boundary as may be selected by its Board of Di-

rectors, with such extensions into the State of Oregon

as said Board may deem proper under and by virtue of

a certain Act of Congress entitled "An Act granting

lands to aid in the construction of a railroad and tele-
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graph line from the Central Pacific Railroad in Cali-

fornia to Portland, in Oregon, approved July 25th,

1866," and with the power or right to change the south-

ern terminus to some other point on the said Central

Pacific Railroad between said tovv^n of Roseville and the

bridge crossing the American River, near the city of

Sacramento, whenever its Board of Directors may deem

proper; the length of said railroad and telegraph in the

State of California, being, as near as may be, three hun-

dred and thirteen miles.

And Whereas, The said party of the third part was

duly incorporated and organized for the purpose of

purchasing, constructing, owning, maintaining, and

operating a continuous line of railway from the City and

County of San Francisco, through the City of Oakland

and through a point on the easterly part thereof, in Ala-

meda County to a point on the line of the railroad, for-

merly knov/n as the San Francisco and Alameda Rail-

road, at or near Fruit Vale Station, in said county of

Alameda; and also a continuous line of railroad from

the extreme western point of the Encinal of San

Antonio, in the county of Alameda, passing through said

county of Alameda to a point on the Western Pacific

Railroad (now a part of the railroad of the said party

of the first part ) , at or near Haywards, in said countj^

of Alameda and State of California; also, for the pur-

pose of purchasing, constructing, owning, maintaining,

and operating such branch and side lines and railroads,

between the said railroad and such several points on the

Bay of San Francisco, as its Board of Directors may,
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from time to time, determine; the length of said rail-

road, being, as near as may be, twenty-five miles.

And Whereas, The said party of the fourth part was

duly incorporated and organized for the purj)ose of pur-

chasing, constructing, owning, maintaining, and operat-

ing a railroad from a point on the Western Pacific Rail-

road (now a part of the railroad of the said party of

the first part), at or near the city of Stockton, in the

county of San Joaquin, in the State of California, and

between said city and the crossing of the San Joaquin

River, to a point on Kern River, in the County of Tulare,

in said State; said points to be selected by its Board of

Directors; said road passing through the counties of

San Joaquin, Stanislaus, Merced, Fresno, and Tulare;

the length, being, as near as may be, three hundred

miles.

And Whereas, Said parties believe a consolidation

and amalgamation of their capital stock, debts, prop-

erties, assets, roads, telegraph, lands, and franchises will

be mutually advantageous.

And Whereas, More than three-fourths in value of

all the stockholders in interest of each of said parties,

have consented in writing to such amalgamation and

consolidation upon the terms and conditions hereinafter

set forth.

Now Therefore, Under and by virtue of the statute

in such case made and provided, the said parties do here-

by mutually covenant and agree each with each and all
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the others to the following articles, to wit:

ARTICLE FIRST.

Said parties do hereby amalgamate and consolidate

themselves a new cori3oration under the name and style

of the "Central Pacific Railroad Company" which new

corporation shall continue in existence for the period of

fifty years from the date of these articles; and they do

further consolidate and amalgamate their several capital

stocks, debts, properties, assets, roads, telegraphs, lands,

franchises, rights, titles, privileges, claims and demands

of every kind whatsoever, as well in possession as expect-

ancy, at law or in equity, and do grant, convey and vest

the same in said new corporation as fully as the same

are now severally held and enjoyed by them or either of

them subject however to all conditions, obligations, stip-

ulations, contracts, agreements, liens, mortgages, incum-

brances, claims and charges thereon, or in any wise af-

fecting the same.

ARTICLE SECOND.

The object and purpose of said new corporation shall

be to purchase, construct, own, maintain and operate all

and each of the railroad and telegraph lines hereinbefore

described for the period hereinbefore stated.

ARTICLE THIRD.

The Board of Directors of said new corporation shall

consist of seven persons and the following named per-

sons shall act as such Directors until their successors
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shall have been duly elected pursuant to the by-laws of

said new corporation hereinafter to be adopted, viz : Le-

land Stanford, William E. Brown, Mark Houkins, Col-

lis r. Huntington, Charles Crocker, Edward H. Miller,

Jr. and Charles H. Cumniings.

ARTICLE FOURTH

The capital stock of said new corporation shall be

one hundred million dollars, consisting of one million

shares of one-hundred dollars each, that sum being the

contemplated actual cost of said railroad and telegraph

lines, including rolling stock, motive power, depots, etc.

ARTICLE FIFTH.

Each stockholder of each of said parties shall have

the same number of shares of the capital stock of the

new corporation which he now owns and holds of the

capital stock of his respective company, and shall be

entitled to receive from said new corporation, certifi-

cates therefor upon the surrender of the certificates now

held by him, or such other evidence of his ownership as

he may now have, if no certificates have been issued to

him by the company of which he is now a stocidiolder.

ARTICLE SIXTH.

Said new corporation shall assume and perform all

the contracts, agreements, covenants, duties and obliga-

tions of what kind soever of each of the said parties,

and shall pay and discharge all debts, claims, and de-

mands, existing against either and all of said parties;
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but nothing herein contained shall release the said parties

or either of them or their stockholders, or any of them

from any of their just liabilities.

In testimony whereof the said parties have severally

caused these articles to be signed and executed by affix-

ing thereto their respective corporate names and seals,

by their respective Presidents and Secretaries pursuant

to the orders of their respective Boards of Directors

heretofore made on the day and year first above written.

Central Pacific Railroad Company,

C. P. R. R.) By Leland Stanford, President,

Seal ) and by E. H. Miller, Jr., Secretary.

C. & O.) California and Oregon Railroad Company,

R. R.
)

By Leland Stanford, President,

Seal
)

and by E. H. Miller, Jr., Secretary.

San Francisco, Oakland and Alameda Railroad,

S. F. O. &) Company,

A. R. R.
)

By Alfred A. Cohen, President,

Seal ) and by H. Lacy, Secretary.

S. J. V.) San Joaquin Valley Railroad Company,

R. R. ) By Leland Stanford, President,

Seal ) and by E. H. Miller, Jr., Secretary.
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The undersigned, being holders of more than three-

fourths in value, of the capital stock of the Central Pa-

cific Railroad Company, party of the first part in and

to the foregoing articles, do hereby consent to the terms

and conditions therein contained.

Done this sixteenth day of August, A. D. 1870.

Leland Stanford.

Mark Hopkins.

C. P. Huntington,

By Mark Hopkins, Att'y in fact.

C. Crocker.

E. B. Crocker.

By C. Crocker, Att'y in fact.

W. E. Brown.

E. H. Miller, Jr.

C. H. Cummings.
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The undersigned, being holders of more than three-

fourths in value, of the capital stock of the California

and Oregon Railroad Company, party of the second

part in and to the foregoing articles, do hereby consent

to the terms and conditions therein contained.

Done this the sixteenth day of August, A. D. 1870.

Leland Stanford.

Mark Hopkins.

C. P. Huntington,

By Mark Hopkins, Att'y in fact.

C. Crocker.

E. B. Crocker.

By C. Crocker, Att'y in fact.

E. H. Miller, Jr.

B. B. Redding.

The undersigned, being holders of more than three-

fourths, in value, of the capital stock of the San Fran-

cisco, Oakland and Alameda Railroad Company, party

of the third part in and to the foregoing articles, do

hereby consent to the terms and conditions therein con-

tained.

Done this the sixteenth day of August, A. D. 1870.

Alf. A. Cohen.

D. O. Mills.

F. D. Atherton.

D. P. Barstow.

W. C. Ralston.



vs. The United States 1661

The undersigned, being holders of more than three-

fourths, in value, of the capital stock of the San Joaquin

Valley Railroad Company, party of the fourth i>art

in and to the foregoing articles, do hereby consent to

the terms and conditions therein contained.

Done this the sixteenth day of August, A. D. 1870.

Leland Stanford.

Mark Hopkins.

C. P. Huntington.

By Mark Hopkins, Att'y in fact.

C. Crocker.

E. B. Crocker.

By C. Crocker, Att'y in fact.

E. H. Miller, Jr.

B. B. Redding.

C. H. Cummings.
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No. 17.

State of California—Department of State.

I, L. H. Brown, Secretary of State of the State of

California, do herebj^ certify that I have carefully com-

pared the annexed copy of Articles of Association,

Amalgamation and Consolidation of the Central Pacific

Rail Koad Company, with the original now on file in

my office, and that the same is a correct transcript there-

from, and of the whole thereof. Also, that this authen-

tication is in due form and by the proper officer.

Witness my hand and the Great Seal of State, at

office in Sacramento, California, the 15th day of Novem-

ber, A. D. 1895.

L. H. Brown,

(Seal) Secretary of State.

By W. T. Sesnon,

Deputy.

(Endorsed:) No. 41. Articles of Consolidation by

and between The Central Pacific Railroad Co. The

California and Oregon R. R. Co. The San Francisco,

Oakland and Alameda Railroad Co., and The San

JToaquin Valley Railroad Co.

(Endorsed:) Filed in office of the Secretary of

State August 22d, 1870. H. L. Nichols, Sec'y of State.

By Lew B. Harris, Deputy.



vs. The United States 1663

EXHIBIT NO. 7 TO STIPULATION.

An Indenture and Agreement, made and entered

into the twenty-ninth day of July, one thousand eight

hundred and ninety-nine, by and between the Central

Pacific Railroad Company, a corporation created, or-

ganized and existing under the laws of the State of

California, and invested with certain rights and fran-

chises by and under the laws of the United States of

America, and by and under the laws of the States of

Utah and Nevada, party of the first part, and the Central

Pacific Railway Company, a corporation created, or-

ganized and existing under and by virtue of the laws of

the State of Utah, of the second part:

Whereas, the party of the first part is the owner

of the lines of railroad, the railways and other properties,

rights, privileges and franchises, and the lands and notes

and securities and moneys, hereinafter in the granting

clause hereof described or referred to ; and,

Whereas, certain portions of the said lines of railroad

and railways and their appurtenances, and said lands,

owned by the said party of the first part, are subject to

the liens of certain mortgages severally and respectively

securing bonds now outstanding (hereinafter called "out-

standing old bonds") for the several aggregate prin-

cipal sums following, to wit

:

(a) The Central Pacific Railroad Company of

California First Mortgage Bonds, secured by mortgage
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dated July 25, 1865, of the several series and for the

amounts and now matured or maturing at the dates

hereinafter stated, respectively, viz:

Series. Amount. Date of Maturity.

Series A $2,995,000 Matured.

g j$ 1,000 Matured.

1$ 999,000 December 1, 1899.

^ ( $ 4,000 Matured.

1$ 996,000 December 1, 1899.

j $ 4,000 Matured.

I
$1,379,000 December 1, 1899.

Total $6,378,000

(b) The Central Pacific Railroad Company of

California First JMortgage Bonds, secured by mortgage

dated January 1, 1867, of the several series and for

the amounts and now matured or maturing at the dates

hereinafter mentioned, respective^, viz:

Series. Amount. Date of Maturity.

^ . ^ ( $ 5,000 Matured.
Series h < ^

[ $ 3,990,000 June 1, 1900.

p
( $ 9,000 Matured.

( $ 3,990,000 June 1, 1901.

^ ( $ 13,000 Matured.

\ $ 3,985,000 June 1, 1901.

j^
( $ 6,000 Matured.

I
$ 3,993,000 June 1, 1901.
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( $ 13,000 Matured.

I $ 3,498,000 June 1, 1901.

Total $19,502,000

(c) The Western Pacific Railroad Company First

Mortgage Bonds, secured by mortgage dated July 1,

1869, of the several series and for the amounts and

which matured at the date hereinafter mentioned, viz

:

Series A for $1,970,000 Matured July 1, 1899.

B " 765,000 " " " "

Total $2,735,000

(d) The California and Oregon Railroad Com-

pany, and Central Pacific Railroad Company, success-

ors. First Mortgage Bonds, secured by mortgages dated

Januarjr l, 1868, and January 1, 1872, respectively, of

the several series and for the amounts and maturing at

the date hereinafter mentioned, viz:

Series A for $5,982,000. .Maturing January 1, 1918.

B " $1,385,000.. "
" " "

Total . . .$10,340,000

(e) The Central Pacific Railroad Company First

Mortgage Bonds (San Joaquin Valley Division), se-

cured by mortgage dated October 1, 1870, for the

am-ount of $6,080,000, maturing October 1, 1900.

(f ) The Central Pacific Railroad Company Fifty-

Year Five Per Cent. Bonds, secured by mortgage dated

April 1, 1889, to the amount of $12,283,000, maturing

April 1, 1939, of which bonds the amount of $2,038,000
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are held as security for the Land Bonds next herein-

after mentioned.

(g) The Central Pacific Railroad Company Land

Bonds, secured by mortgage dated October 1, 1870, to

the amount of $2,134,000 and maturing October 1,

1900.

And, Whereas, heretofore and under date of Febru-

ary 1, 1899, the said party of the first part (in pursu-

ance of a Settlement Agreement between the United

States of America, the said party of the first part, and

Messrs. Speyer & Co., dated February 1, 1899, entered

into under the provisions of an Act of Congress, ap-

proved July 7, 1898) executed its twenty promissory

notes in favor of the United States of America for

$2,940,635.78 each, maturing on or before the expira-

tion of each successive six months from the date there-

of ; and.

Whereas, the said party of the first part is also in-

debted to the holders of its bonds to the amount at

their face value of $56,000, bearing date October 1,

1886, and payable October 1, 1936, with six per cent,

interest, payable semi-annuallj^ commonly known and

referred to as "Fifty-year Bonds of 1936."

And, Whereas, under and by virtue of authority

from the States of California, Utah and Nevada, the

party of the first part has sold to the party of the second

part hereunder, subject to the liens now existing thereon,

and upon and subject to the terms and conditions here-
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inafter prescribed, all the lines of railroad, railways and

other properties and rights, privileges and franchises,

and lands, notes, securities and moneys hereinafter in

the granting clause hereof described and referred to,

and any and all other properties, claims, demands, choses

in action, rights, privileges and franchises of the said

party of the first part

:

Now, TJierefore, This Indenture Witnesseth, That,

in consideration of one dollar, which, simultaneously with

the execution hereof, has been paid by the party of the

second part to the party of the first part, the receipt

whereof by said party of the first part is hereby acknowl-

edged, and for and in consideration of the undertakings,

covenants and agreements on behalf of the said party

of the second part hereinafter contained, said party of

the first part has granted, bargained, sold, conveyed, as-

signed, transferred and set over, and hereby grants, bar-

gains, sells, conveys, assigns, transfers and sets over,

unto the party of the second part

:

First. The lines of railroad owned by the party of

the first part, extending from a point about five miles

west of Ogden, in the State of Utah, through the States

of Utah, Nevada and California, to and into the City of

Sacramento, in the State of California, and from said

Sacramento to San Jose, in said last mentioned State,

and from Niles to Oakland, and from Lathrop to

Goshen, all in the State of California, and from Rose-

ville, in said State of California, to the California and
Oregon boundary; also the leasehold of the railroad from
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a point about five miles west of Ogden to Ogden, in

the County of Weber in the State of Utah.

Second. All the railways belonging to the party

of the first part in San Francisco, Oakland and Ala-

meda, in the State of California, and the terminals be-

longing to the party of the first part, used in connection

therewith, including wharves, piers, docks, embank-

ments, ferries, steamers and transfer and ferryboats.

Third. All roadbeds, superstructures, rights of way,

rails, tracks, side tracks, bridges, viaducts, terminals,

buildings, depots, stations, warehouses, car houses, en-

gine houses, freight houses, coal houses, wood houses,

machine shops and other shops, turntables, water sta-

tions, fences, docks, structures, erections and fixtures,

and all other things of whatever kind, now owned by the

party of the first part, which shall in anywise, or at

any time, belong or appertain to or be provided for

use upon, or for the purpose of, any of said lines of

railroad, and any and all other property, real or per-

sonal, of every kind and description, now owned by the

party of the first part, for use upon or for the purposes

of such lines of railroad or terminals, or any of them.

Fourth. Any and all locomotives, engines, cars and

other rolling stock, equipment, machinery, instruments,

tools, implements, materials, furniture and other chat-

tels of the party of the first part now owned for use upon

any of such lines of railroad or terminals or other prop-

erty.
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Fifth. Any and all other railroads, equipment and

terminals owned by the party of the first part.

Sixth. Any and all corporate or other rights, priv-

ileges and franchises which the party of the first part

now has or hereafter shall acquire, possess or become

entitled to, for, or appertaining to, the construction,

maintenance, use or operation of such lines of railroad

or terminals or other property.

Seventh. Any and all the rents, issues, profits, tolls,

and other income of such lines of railroad or terminals

or other property.

Eighth. All and singular the several sections of

land granted by the United States to the Central Pa-

cific Railroad Company of California by an Act of

Congress approved on the first day of July, 1862,

entitled "An Act to aid in the construction of a railroad

and telegraph line from the Missouri River to the Pa-

cific Ocean, and to secure to the Government the use of

the same for postal, military and other purposes.", and

an act amendatory thereof, approved on the second day

of July, 1864, also all the lands granted to the California

and Oregon Railroad Company by an Act of Congress

approved on the twenty-fifth day of July, 1866, entitled,

"An Act granting lands to aid in the construction of a

railroad and telegraph line from the Central Pacific

Railroad in California to Portland, in Oregon."; and

also all the estate, right, title, interest claim and demand

whatsoever, at law or in equity, of, in or to the same
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or any part or parcel thereof, which the said party of

the first part now has, holds, owns or is entitled to, or

hereafter may or shall acquire, have, hold, own or be or

become entitled to by force or virtue of the said Acts of

Congress, saving and excepting all parts and jiarcels of

said lands which were sold prior to the execution of the

mortgage from the Central Pacific Railroad Company

to Charles Crocker and Silas W. Sanderson, dated the

first day of October, A. D. 1870, securing the Land

Bonds of said last-mentioned Company, and all such

parts and parcels of said lands as shall have since been

released from the said mortgage securing such Land

Bonds in accordance with the provisions thereof.

Ninth. All notes now outstanding given in payment

for lands covered by such mortgage of the Central Pa-

cific Railroad Company, dated October 1, 1870, secur-

ing said Land Bonds.

Tenth. All securities and moneys which are held

in any sinking fund created or existing by or under any

mortgage existing on the 20th day of February,

1899, whether of the party of the first part or any divis-

ional company by the consolidation whereof it was

formed.

Eleventh. All other properties, claims, demands,

moneys, choses in action, leaseholds, rights, privi-

leges and franchises owned by or belonging to the

party of the first part, or to which it is in any wise enti-

tled.
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To Have and to Hold, the premises, railroads, rail-

ways, properties real or personal, claims, demands,

choses in action, leaseholds, rights, privileges, fran-

chises, estates and appurtenances, lands, land notes and

scurities and moneys hereby granted, bargained, sold,

conveyed, assigned, transferred or set over, or intended

so to be, unto the party of the second part

and to its successors and assigns forever, but sub-

ject to the liens thereon hereinbefore mentioned and re-

ferred to.

And in further consideration hereof, and in order

to provide for the readjustment of the present fund-

ed indebtedness of the party of the first part (subject

to which the properties of said party of the first part

are hereby conveyed), and for the purpose of securing

the payment of the amounts becoming due on the notes

given by said party of the first part to the United States

under said Settlement Agreement, dated February 1,

1899, as in said Settlement Agreement prescribed, the

party of the second part has assumed and hereby as-

sumes the payment of all the indebtedness and guaran-

ties of the said party of the first part, and has under-

taken, covenanted and agreed, and hereby undertakes,

covenants and agrees to and with the party of the first

part that it will issue stocks and securities and

execute mortgages as prescribed in the Central

Pacific Readjustment Plan and Agreement dated

February 8, 1899, issued by Speyer & Co., Speyer

Brothers, Laz Speyer Ellissen, Teixeira de Mattos

Brothers and the Deutsche Bank of Berlin, as Readjust-
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ment ^Managers, or as the same may be modified under

the terms thereof and with the assent of the party of

the second part, and in a certain Agreement bearing

date the 20th day of February, one thousand eight hun-

dred and ninety-nine, bj^ and between F. G. Banbury,

Esq., INI. P., John B. Akroyd, Esq., Lord Alwyn Comp-

ton, M. P., Daniel JNIarks, Esq., and Joseph Price, Esq.,

as the London Committee of Central Pacific Sharehold-

ers, Messrs. Speyer & Company of New York, Messrs.

Spej'^er Brothers of London, ]Mr. Laz Speyer Ellissen

of Frankfort-on-the-]Main, Messrs. Teixeira de Mattos

Brothers of Amsterdam, and the Deutsche Bank of Ber-

lin, as Readjustment Managers as therein stated, and

the Southern Pacific Company, and in a certain other

Ao-reement bearinsj date the 1st day of JMarch, one thou-

sand eight hundred and ninety-nine, h\ and between Au-

gust Belmont, Esq., Hon. Jolin G. Carlisle and George

Coppell, Esq., as the American Committee of Central

Pacific Share-Holders, the said Readjustment JNIanagers

and the Southern Pacific Company, and, under arrange-

ments made or to be made with said Readjustment Man-

agers will carry out such Readjustment Plan and said

^Agreements.

In Witness Whereof, the parties hereto have caused

these presents to be signed on their behalf respectively

by their respective Presidents, and their respective cor-

porate seals to be hereunto affixed and attested by their

respective Secretaries, the day and year first above ^vrit-

ten.
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Central Pacific Railroad Company,

(Seal of Central) By
(Pacific Railroad) Isaac L. Requa,

( Company. ) President.

Attest

;

W. M. Thompson,

Secretary.

Central Pacific Railway Company.

( Seal of Central
)

By
(Pacific Railway) Thomas Marshall,

( Company. ) President.

Attest: David B. Hempstead,

Secretary.

State of California,
(

City and County of San Francisco. (

ss.

:

On this 29th day of July, A. D. 1899, before me,

E. B. Ryan, a Notary Public in and for the City and

County of San Francisco, duly commissioned and

sworn, personally ajjpeared Isaac L. Requa, known

to me to be the President, and W. M. Thompson, known

to me to be the Secretary, of the Central Pa-

cific Railroad Company, the corporation described

in and who executed the within and annexed instru-

ment, and acknowledged to me that said corporation

executed the same.

In Witness Whereof, I have hereunto set my hand

and fixed my official seal at my office, in the City and
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County of San Francisco, the day and year in this cer-

tificate first above written.

E. B. Ryan,

(Notarial Seal) Notary Public,

In and for the City and County of

San Francisco, State of California.

State of California, I

> ss.

:

City and County of San Francisco. \

On the 29th day of July, A. D. 1899, personally ap-

peared before me Isaac L. Requa, who, being by me

duly sworn, did say that he is the President of the Cen-

tral Pacific Railroad Company, the corj^oration named

in the foregoing instrument, and that said instrument

was signed in behalf of said corporation by resolution

of its Board of Directors, and said Isaac L. Requa

acknowledged to me that said corporation executed the

same.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal, in said City and

County of San Francisco, on this 29th day of July, A.

B. 1899.

E. B. Ryan,

A Commissioner of Deeds for the State of

(Seal) Utah, residing in the City and County of

San Francisco, State of California.
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State of California,
r SS '

City and County of San Francisco.
[

On this 29th day of July, A. D. one thousand eight

hundred and ninety-nine ( 1899) , before me, E. B. Ryan,

a Commissioner of Deeds for the State of Nevada, duly

appointed, commissioned and sworn, residing in the City

and County of San Francisco and State of California,

personally appeared the within-named Isaac L. Requa,

President of the Central Pacific Railroad Company, and

W. M. Thompson, Secretary of the Central Pacific

Railroad Comj^any, personalty known to me to be the

said officers of the said corporation, respectively, and

the individuals described in and who executed the with-

in instrument as such officers of said Company, and

they each severally and personally then and there ac-

knowledged to me that they executed the said within in-

strument as the free act and deed of the said Central

Pacific Railroad Company, freely and voluntarily, and

for the uses and purposes therein mentioned.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal as such Commissioner, at

my office in said City and County of San Francisco,

the day and year last above written.

E. B. Ryan,

A Commissioner of Deeds for the State of

(Seal) Nevada, residing in San Francisco, Cali-

fornia.
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State of Utah, 1

County of Salt liake.

On this 31st day of July, A. D. 1899, before me,

Lula Geoghegan, a Notary Public in and for the County

of Salt Lake, State of Utah, duly commissioned and

qualified, personally appeared Thomas Marshall,

known to me to be the President, and David B. Hemp-

stead, known to me to be the Secretary, of the Central

Pacific Railway Company, the corporation described in

and which executed the within and annexed instrument,

and acknowledged to me that said corporation executed

the same.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal, at my office in the City and

County of Salt Lake, State of Utah, the day and year

first above v/ritten.

Lula Geoghegan,

(Notarial Seal) Notary Public.

My Commission expires September 17, 1901.

State of Utah,
r SS. I

County of Salt Lake.

On this 31st day of July, A. D. 1899, personally

appeared before me, Thomas Marshall and David B.

Hempstead, who, being by me respectively duly sworn,

each for himself says that the said Thomas IVIarshall is

the President of the Central Pacific Railway Company,

and the said David B. Hempstead is the Secretary of
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said Company, one of the corporations named in the

foregoing instrument, and that said instrument was

signed in behalf of said corporation by said President

and Secretary, respectively, under and in pursuance of

a resolution of its Board of Directors; and the said

Marshall and Hempstead respectively acknowledge to

me that said corporation executed the same.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal, in said County of Salt Lake,

State of Utah, on this 81st day of July, A. D. 1899.

Lula Geoghegan,

(Notarial Seal) Notary Public.

My Commission expires September 17, 1901.

State of Utah,
rSS.

!

County of Salt Lake.

On this 31st day of July, A. D. 1899, before me,

Lula Geoghegan, a Notary Public in and for the

County of Salt Lake, State of Utah, duly appointed

and qualified, personally appeared the within-named

Thomas Marshall, President of the Central Pacific

Railway Company, and David B. Hempstead, Secre-

tary of the said Central Pacific Railway Com-

pany, personally known to me to be the said

officers of the said corporation, respectively, and the

individuals described in and who executed the within in-

strument as such officers of said Company, and they

each severally and personally then and there acknowl-

edsed to me that he executed the said instrument as
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the free act and deed of the said Central Pacific Railway

Compan}^ freely and voluntarily, and for the uses and

purposes therein mentioned.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal as such Notary Public, at

my office in said County of Salt Lake and State of

Utah, the day and year last above written.

Lula Geoghegan,

(Notarial Seal.) Notary Public.

My Commission expires September 17, 1901.

EXHIBIT NO. 8 TO STIPULATION.

State of Utah,

County of Salt Lake.
ss.

Know all Men by these Presents :

The we, the undersigned, whose names are hereunto

subscribed, do hereby certify and declare that we have,

under and in pursuance of an Act of the legislature of

the State of Utah, entitled "An Act to provide for the

formation of railroad corporations, for the purpose of

purchasing, owning, maintaining, operating and extend-

ing railroad lines, franchises, properties and appurte-

nances, authorizing the issue of bonds, making deeds of

trust and mortgages and defining the rights and powers

of such corporations," approved January 22, 1897, and

the other laws of the State of Utah applicable thereto,

associated ourselves together as a corporation for the
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purpose of buying, owning, maintaining, operating and

further extending the raih-oads, rights, property and

franchises hereinafter described, and we further certify

and declare that we have adopted and do hereby adopt

the following

ARTICLES OF ASSOCIATION.

Article 1. The cor})orate name of the corporation

hereby formed shall be "Central Pacific Railway Com-

])any." By that name the persons subscribing these

Articles of Association, and all persons who may from

time to time become shareholders in the corporation

hereby formed, shall have perpetual succession, with

power to adopt a common seal, sue and be sued, to ac-

quire, hold, mortgage and convey pro])erty; to make

contracts, fix and prescribe tariffs and rates of compen-

sation for the carriage of persons and property, and

generally to do all acts necessary or proper to carry into

effect the powers and purposes of said corporation.

Art. 2. Said corporation shall continue in existence

for the period of fifty years from the date of the filing

of these Articles of Association in the office of the Sec-

retary of State of the State of Utah.

Art. 3. Said corporation shall possess all of the

powers, rights and franchises specified, referred to or

provided for in these Articles of Association; and, also,

all of the powers which, by said Act above entitled, ap-

proved January 22, 1897, and such other laws of the
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State of Utah, corporations formed under, and pursuant

to, the said Act and laws, are entitled to have, possess

and enjoy as fully as if all of the provisions of the said

Act in this behalf were herein set forth at large; and,

also, all of the powers, rights, privileges and franchises

of railroad corporations organized under the laws of the

State of Utah, or under the laws of other States or

Territories of the United States, as hereinafter pro-

vided.

Art. 4. The amount of the capital stock of the said

corporation shall be eighty-seven million two hundred

and seventj^-five thousand five hundred dollars ($87,-

275,500), which shall be divided into and represented

by eight hundred and seventy-two thousand seven hun-

dred and fifty-five (872,755) shares of the par value of

one hundred dollars ($100) cash, and each of which

shares shall be entitled to one vote at anj^ meeting of

stockholders.

Of such Capital Stock two hundred thousand (200,-

000) shares of one hundred dollars ($100) each may be

issued as Preferred Stock, and six hundred and seventy-

two thousand seven hundred and fifty-five (672,755)

shares of one hundred dollars ($100) each may be issued

as Common Stock.

Such Preferred Stock shall be entitled, in preference

and priority over the Common Stock of said corporation,

to accumulative preferential dividends from August 1,

1899, up to four per cent, per annum gold, payable semi-

annually, out of net profits of the corporation, as the
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same shall be declared by the Board of Directros thereof,

and shall be entitled to a preference and priority over

said Common Stock in respect of capital in case of liqui-

dation or dissolution. Subject to the preferential rights

above described, dividends up to four per cent, per an-

num out of net profits of the corporation, as the same

shall be declared by the Board of Directors thereof, shall

be paid upon the Common Stock of the corporation, and

the balance of dividends payable out of net profits of the

corporation, as the same shall be declared by the Board

of Directors thereof, shall be paid pro rata upon the

Preferred and Common Stock. The Directors may

adopt proper bj'^-laws to carry into effect the provisions

of this article.

jlrt. 5. The number of Directors to manage and

control the affairs of this corporation shall be seven, a

majority of whom shall be sufficient to form a quorum

for the transaction of business. The names and resi-

dences of those who shall serve as Directors for the first

year and until their successors are chosen and qualified,

are

Thomas Marshall, Salt Lake City, Utah.

Jonathan C. Royle, Salt Lake City, Utah.

David B. Hempstead, Salt Lake City, Utah.

Douglas O. Morgan, New York City, N.Y.

Henry Ruhlender, New York City, N.Y.

Charles J. Dodd, New York City, N.Y.

Richard R. Rogers, New York City, N.Y.
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Art. 6. The said corporation is organized and

formed for and shall have the power to purchase, own,

hold, enjoy, maintain, operate and further extend the

railroads, property, rights and franchises, or any part

thereof, belonging to the Central Pacific Railroad Com-

pany, a corporation heretofore organized under the laws

of the State of California and invested with franchises

under Acts of Congress of the United States, and under

the laws of the States of Utah and Nevada.

The said corporation hereby formed shall have the

power to acquire, possess and enjoy the lands and land

grants, or any part thereof, and all rights with respect

thereto, of the said Central Pacific Railroad Company

or any or either of its constituent companies; and the

said corporation hereby formed shall have the power to

construct or acquire by lease, purchase, consolidation,

ownership of capital stock or otherwise, branches, ex-

tensions and connecting or auxiliary lines, within or with-

out this State, as the Board of Directors ma}^ from time

to time deem expedient and as may be authorized by

law.

The termini of tlie said railroad which the said cor-

poration hereby formed is authorized to acquire, enjoy

and operate as now constructed, and the States and coun-

ties through which the said railroad passes, are as fol-

lows, to wit:

The railroads extending from a point about five

miles west of Ogden, in the County of Weber, in the

State of Utah, through the Counties of Weber and Box
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Elder, in said State of Utah, and the Counties of Elko,

Eureka, Lander, Humboldt, Churchill, Lyon and Wa-
shoe, in the State of Nevada, and the Counties of Sierra,

Nevada, Placer and Sacramento in the State of Califor-

nia, to and into the City of Sacramento, in said last-

mentioned county and state; and from said Sacramento

through the Counties of Sacramento, San Joaquin, Ala-

meda and Santa Clara in the State of California, to San

Jose in the last-mentioned county and State; and from

Niles in the County of Alameda and State of California,

through the County of Alameda, in the State of Cali-

fornia, to Oakland, in said last-mentioned county and

state, and from the Water Front to Mission Bay, in the

City and County of San Francisco, in said State; and

from Lathorp, in the County of San Joaquin, in the

State of California, through the Counties of San Joa-

quin, Stanislaus, Merced, Madera, Fresno and Tulare,

in the State of California, to Goshen, in said last-men-

tioned county and state; and from Roseville in the

County of Placer, in the State of California, through

the Counties of Placer, Yuba, Sutter, Butte, Tehama,

Shasta and Siskiyou, in said State of California, to the

boundary between the States of California and Oregon

in the last-mentioned county; also the leasehold of the

railroad from a point about five miles west of Ogden to

Ogden, in the county of Weber, in the State of Utah.

The railroads situated in the Cities of Oakland and

Alameda, in the County of Alameda, in the State of Cal-

ifornia, between the following tennini, that is to say

:
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(1) From a point in the City of Oakland, County

of Alameda and State of California, on the line herein-

before described, running from Niles to Oakland, and

near the intersection of First and Broadway Streets,

curving towards and crossing the Estuary of San An-

tonio, to the City of Alameda in said county and State

;

thence running northeasterly through the City of Ala-

meda, via Masticks Station, to the junctions with said

first-mentioned line at Fruitvale, and Melrose Stations,

and also from Masticks Station aforesaid, via Pacific

Avenue, to the shore of the Bay of San Francisco.

(2) From Brooklyn Station upon said line from

Niles to Oakland westerly through said City of Oak-

land, via Seventh Street, to the shore of the Bay of San

Francisco.

(3) From a point of junction of the Oakland Mole

of said line from Niles to Oakland with the wharf known

as "Long Wharf," to the western end of said wharf.

The said railroads above described being the railroads

which, on the 28th day of July, 1899, were the property

^of the Central Pacific Railroad Company herein referred

to, and being 1,367.78 miles in length.

Together with such branches and extensions of said

railroad or railroads, or any part thereof, as the com-
pany hereby formed may from time to time be autho-

rized by law to construct, operate, acquire and main-
tain.
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Art. 7. The corporation hereby formed shall be

vested with, and entitled to exercise and enjoy, all the

powers, rights, privileges and franchises which at the

time of the acquisition of the said railroads by the cor-

poration hereby formed, or at the time of the sale thereof,

belonged to, or were vested in, the Central Pacific Rail-

road Company, or in the corporation or corporations last

owning the said railroads and properties, as well as all

the rights, privileges and franchises of railroad corpora-

tions organized under the laws of the State of Utah, in-

cluding the aforesaid Act of the Legislature of the State

of Utah, approved January 22, 1897, and said other

laws of the State of Utah; and said corporation shall

also possess in each State or Territory, as respects its

railroads, or any branches or extensions thereof situate

therein, all of the powers, rights, privileges and fran-

chises of railroad corporations organized under the laws

of such State or Territory, or of the United States.

Art. 8. The corporation hereby formed may con-

struct or acquire by lease, purchase, consolidation, own-

ership of cai)ital stock, or otherwise, branches, extensions

and connecting lines within or without this State, and for

such purposes or any of them, as well as the purchase

or acquisition of the railroads described in Article 6

hereof, may from time to time create and issue its stock,

Common or Preferred, or both, and execute bonds and

mortgages, for such sum or sums, and payable at such

times and places, and drawing such rate of interest, as

the Directors may deem proper; and may use such stock
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and bonds, or any part thereof, in payment of property

to be purchased by such corporation, or the improvement

or extension thereof, upon such terms, as the Directors

may deem expedient; may guarantee the bonds or obli-

gations of extensions, branches, or connecting or auxil-

iary lines of railroad; and in exercising its corporate

powers, it may make such leases, purchases, contracts,

conveyances and consolidations, and do such acts, as the

Directors may deem necessary or expedient, not incon-

sistent with these articles or with the Constitution and

laws of the State of Utah. The company hereby formed

may also consolidate with or merge itself into any other

railway company or companies in this or other States or

Territories, pursuant to law; it may also from time to

time mend these Articles of Association by filing amend-

ed Articles of Association, increasing the capital stock,

or otherwise, agreeably with law, enlarging or changing

the powers of the corporation hereby formed.

Art. 9. The Board of Directors of said corporation

may from time to time adopt and change by-laws not in-

consistent with the provisions of these articles or the

Constitution and laws of the State of Utah. Said by-

4aws shall provide for annual elections of Directors by

the stockholders, and for the election by the Directors of

a President and Vice-President, and for the election or

appointement of such other Vice-Presidents or other

officers as shall be prescribed in such b}^-laws. Share-

holders' or other corporate meetings may be held at such

place or places in the United States as the by-laws may
prescribe.
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Art. 10. Stockholders shall not be mdividually lia-

ble for the debts of the corporation.

In Testimony Whereof, We have hereunto sub-

scribed our names this twenty-sixth day of July, 1899.

Charles Steele.

Thomas Marshall.

Robert C. Chambers.

Jonathan C. Royle.

David B. Hempstead.

John E. Dooly.

Geo. B. Brastow.

Harry T. Duke.

Grcorge M. Downey.

Douglas O. Morgan.

State of Utah,

County of Salt Lake.
ss.:

On this 26th day of July, 1899, before me, the un-

dersigned, Notary Public, personally appeared Charles

Steele, Jonathan C. Royle, Thomas Marshall, David B.

Hempstead, Harry T. Duke, John E. Dooly, George

B. Brastow, George M. Downey, Douglas O. Morgan
and Robert C. Chambers, to me known, and known to

me to be the identical persons named and described in

and who subscribed the foregoing instrument, and they

acknowledged to me that they signed the foregoing Ar-

ticles of Association for the uses and purposes therein

mentioned.



1688 O. 4 C. R. R. Co., et al.

In Witness Whereof, I have hereunto set my hand

and affixed mj^ official seal the day and year last above

written.

Lula Geoghegan,

(Notarial Seal) Notary Pubhc.

My Commission expires Sept. 17, 1901.

To the Central Pacific Railway Company.

I, James T. Hammond, Secretary of State of the

State of Utah, do hereby certify, that on the Twen-

tyninth day of July 1899 was filed in my office, the

Articles of Association of said Association that said

articles contain the statement of facts required by law,

and that said Corporation is hereby constituted a body

corporate, with right of succession as specified in its said

articles of agreement, and is hereby authorized to exer-

cise all the functions, enjoy all the privileges of a Cor-

poration, and to transact al business of said Corporation,

as specified in its said Articles of Association.

In Testimony Whereof, I have hereunto set my
hand and affixed the Great Seal

of said State at Salt Lake City,

this Twenty ninth day of July

A. D. 1899 at one o'clock P. M.

Great Seal

of the

State of Utah.

J. T. Hammond,

Secretary of State.
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EXHIBIT NO. 9 TO STIPULATION.

This Agreement, Made and entered into this thirty-

first day of July, 1885, by and between the Oregon and

Cahfornia Raih-oad Company, of Oregon, hereinafter

called the Selling Company of the one part, and the

Central Pacific Railroad Company, of California, here-

inafter called the Purchasing Company, of the other

])art,

Witnessethj as follows

:

Firai: The Selling Company hereby agrees to sell

and transfer to the appointee of the Purchasing Com-

pany all its railway lines (the constructed portion of

which lines extend from East Portland to a ponit about

one and a half miles south of Ashland, and from Port-

land to Corvallis, and from Albany to Lebanon and are

about 451 miles in length) and the appurtenances and

all its rolling stock, supplies and equipment, its lands

remaining unsold at the date of this agreement, and its

rights and interests in lands, and rights to acquire and

earn lands, and all its rights, grants, and franchises

granted by the United States and also all its interests

of every decription in the Northern Pacific Terminal

Company, at a price and upon the terms hereinafter

specified.

Second: The transfer of the property sold shall be

made as soon as possible, and in any case not later than

the first day of July, 1886, and in such manner as to give

a good and clear title to the property sold to the ap-
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pointee of the Purchasing Company, either by means of

a sale under foreclosure of the deed of first mortgage

of the Selling Company, or by such other means as the

Counsel of the Purchasing Company may approve.

Third : The property sold shall, when so transferred,

be free from all debts, liabilities and encumbrances of

every description, except such liabilities and duties as

may be incident to the land grant and franchises grant-

ed by the United States to the Selling Company and

agreed to be transferred to the appointee of the Pur-

chasing Company and except any and all such liabilities

for arrears of rent or otherwise, as may be incident to

the interest of the Selling Company in the Northern Pa-

cific Terminal Company, The value of the supplies

transferred shall not be less than the value of those on

hand at the date hereof and the Selling Company shall

keep up the property to its present state of repairs until

the transfer takes place. The whole amount of land

sold at the date hereof does not exceed in aggregate

300,000 acres.

Fourth'. For the purpose of adjusting the accounts

and operating expenses, and dividing the earnings on

the transfer of the property, an account shall be stated

between the purchasing and Selling Companies as of the

First day of July next; and all earnings of the railroads

and other property sold, received after that date and the

net proceeds and rentals of or from all lands sold

or leased after the date hereof shall go to the credit

of the Purchasing Company or its appointee which shall



vs. The United States 1691

undertake all expenses appertaining to the operation of

the road as from the first day of July, 1886, and shall

from such last mentioned date pay interest on the bonds

to be issued in payment for the property purchased as

hereinafter specified and shall pay or account for the

dividends becoming due after said first day of July,

1886, on the shares in the Purchasing Company, to form

part of the price as hereinafter mentioned. All net earn-

ings of the existing railroads previous to the first day

of July next, and the net price of all lands sold previous

to the date hereof, shall belong to the Selling Company

and no charge shall be made by the Purchasing Com-

pany or its appointee for receiving and paying over such

amounts. The carriage of construction, labor and ma-

terial over the existing lines shall be done at cost and

without profit to the Selling Company, the certificate

of the Chief Accounting Officer of the Central Pacific

Railroad Company as to the amount of such cost being

agreed to be final between the parties.

Fifth: The price of the property sold shall be

$8,000,000 par value of the shares of the Purchasing

Company, and carrying all dividends declared after July

1st, 1886, and $10,500,000 par value of bonds made or

guaranteed by the Purchasing Company, to be secured

on the property purchased as next hereinafter described,

and carrying interest from July 1, 1886.

Sixth: The bonds to be issued or guaranteed by

the Purchasing Company and delivered in payment as

last mentioned, shall be payable principal and interest
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in gold, forty years after date and bear interest from

the first day of July next, at the rate of three per cent

per annum for two years, and five per cent per annum

thereafter, payable half yearly. Such bonds shall be

either issued by or unconditionally guaranteed by, the

Purchasing Company, as the Purchasing Company may

decide, and shall be secured by a mortgage (to be made

to the Farmers Loan and Trust Company in case such

Trust Company shall perform the duties of trustee at

not exceeding fiftv cents per bond, otherwise the Union

Trust Company, or such Company as shall be agreed

upon by the parties) of all the property purchased here-

imder, and of all extensions and of the future acquired

property of the Purchasing Company in Oregon; and

the deed of JMortgage shall be similar—except so far as

otherwise stated in this agreement—to the existing deed

of trust mortgage of the Selling Company. The net pro-

ceeds of the lands transferred and included in this mort-

gage shall form a sinking fund for the redemp-

tion of the bonds at par. The amount of

the bonds to be issued under the mortgage shall

be as follows: ^^^30,000 per mile for every mile

of standard gauge road, now or hereafter constructed or

acquired and comprised in the mortgage and $10,000 for

every mile of narrow gauge road now or at any time

hereafter constructed or acquired and comprised in the

mortgage. The mortgage deed shall provide for the is-

sue and deliver}' to the Selling Company, upon the above

mentioned transfer of the property to the appointee of

the Purchasing Compan}^, of the $10,500,000 of bonds
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above specified and that the trustee of the mortgage shall

further issue to the Purchasing Company or its ap-

pointee, for each mile of road constructed between Ash-

land and the California State line, $100,000 for such

bonds, and for each ten miles of steel rails laid down on

the present lines of the Selling Company and not now

laid with steel rails, 450,000 of such bonds.

On the completion of the rail connection between

the present lines of the Selling Company and the line of

railway of the Purchasing Company any unissued bonds

for which the mileage shall then be constructed, shall

be transferred by the trustee to the Purchasing Com-

pany, or its appointee; Provided, However, that such

aggregate issue to the Purchasing Company or its ap-

pointee shall not exceed, including the $10,500,000 to

be issued to the Selling Company, the limit of $30,000 for

each constructed mile. For any additional mileage con-

structed or acquired, either between Junction and Cor-

vallis or elsewhere in Oregon, the Purchasing Company,

or its appointee, shall be entitled to receive from the

Mortgage Trustee, the sum of $30,000 for each mile of

standard gauge road and the sum of $10,000 for each

mile of narrow gauge road. The Mortgage Trustee,

however, not to be compelled to accept less than ten miles
^

of road at one time, except in cases of terminal sections.

Deliveries of bonds under such mortgage are to be made

by the Trustee from time to time upon presentation to it

of affidavits of the President and Chief Engineer of the

Purchasing Company, or its appointee, to the facts au-
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thorizing delivery of such bonds under this article, and

without other evidence and proof thereof.

Seventh: Notwithstanding the provisions to be in-

serted in the mortgage deed restricting the future issue

of bonds to a mileage rate as above specified, the mort-

gage deed, shall permit the Purchasing Company, or its

appointee, to require the Trustee at one time, or from

time to time, to issue and permit the sale of such amount

or amounts of bonds as the Purchasing Company, or its

ap]>ointee, may think fit: Provided, However, that the

proceeds of such bonds shall be received by the Mortgage

Trustee, and not by the Purchasing Company, or its ap-

pointee, and shall be disbursed by the Mortgage Trustee

to the Purchasing Company, or its appointee, only pro-

rata as and when the Purchasing Company, or

its appointee, would have been entitled to receive such

bonds thereunder under the foregoing articles hereof.

Eighth'. The present holders of the First Mort-

gage Bonds of the Selling Company shall have the

option, for 21 days after notice to that effect shall

have been published in one daily paper in London and

Frankfort respectively, of subscribing, in the ratio of

one new bond for every three old bonds now held by

them, respectively, to the new bonds to be issued in

the manner above stated, at the price of eighty-six per

cent of their par value, payable one-fifth on subscrip-

tion and the residue in equal parts at the expiration of

three, six, nine and twelve months from the date of

such subscription.
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Ninth: The Purchasing Company, or its ap|)ointee

shall, within three years, from the transfer of the prop-

erty as above prescribed, complete the railway between

the present Southern terminus of the railway lines of

the Selling Company, at or near Ashland, in Oregon

and the present Northern terminus of the Oregon

division of the Railway lines of the Purchasing Com-

pany, at or near Delta, so as to form a through line

between Portland in Oregon and San Francisco in

California.

Tenth: The 80,000 shares of the capital stock of

the Purchasing Company of the nominal value of

$8,000,000 above mentioned, shall be delivered to the

Selling Company upon the transfer of the property

as above prescribed, and shall, in the first instance, be

registered for the purpose of delivery in the joint names

of George Henry Hopkinson, the President of the Sell-

ing Company, or of such other i)erson as may be the

President of the Selling Company and C. E. Bretherton,

Vice President of the Selling Company, or of such other

person as may be the Vice-President of such Company.

But such shares shall carry dividends only from the 1st

day of July, 1886, as above stipulated.

Eleventh: This agreement shall be void unless the

Stockholders of the Oregon and California Railroad

Company, shall, within two months from this date, ratify

this agreement, and the two committees now formed

respectively in London and Frankfort and representing

the First ^Mortgage Bondholders of this Company, shall,
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within the same time, execute in due form a confirma-

tion and acceptance of this agreement.

Twelfth'. The Selhng Company binds itself to ex-

ecute to the Purchasing Company or its appointee, on

or before the First day of Julj^ 1886, a proper deed

transferring the property hereby agreed to be sold, free

from all debts, liabilities and encumbrances, except as

above specified, and to transfer the possession thereof

and in case it shall fail to do so, the Purchasing Com-

pany, may, at its option, declare this agreement to be

void.

Thirteenth: No personal liability of any descrip-

tion shall attach to the officers of the two contracting

Companies, who execute this agreement on their re-

spective behalf.

In Witness Whereof, the parties hereto have, by

their respective Vice-Presidents thereunto duly author-

ized, executed these presents the thirty-first day of

July, 1885.

The Oregon & California Railroad Company,

By C. E. Bretherton,

Vice-President.

The Central Pacific Railroad Company,

By C. P. Huntington,

Vice-President.
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EXHIBIT NO. 10 TO STIPULATION.

Agreement for Construction of the Oregon and Cali-

fornia Railroad South of Ashland.

This Agreement, Made this sixth day of June, 1887,

between the Pacific Improvement Company, a corpora-

tion duly organized and existing under the laws of the

State of California, party of the first part, and the

Oregon and California Railroad Company, a corpora-

tion duly organized and existing under the laws of the

State of Oregon, and of the United States of America,

party of the second part, Witnesseth:

—

That the party of the first part agrees to and with

the ])arty of the second part.

First:

That it will construct and equip for tlie party of the

second part that portion of the Railroad and Telegraph

line of the party of the second part now uncompleted,

commencing at a point near Ashland, in the State of

Oregon, and extending southward to the Northern

boimdary line of the State of California, to a connection,

at said boundary line, with the Railroad and Telegraph

Line of the California and Oregon Railroad Company.

Second

:

That it will construct and complete said portion of

said Railroad and Telegraph line in a good and work-

manlike manner to the satisfaction of the President and

Chief Engineer of the party of the second part, and
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upon a line located and to be located by said Engineer

;

that when said Railroad and Telegraph line shall be

completed the}^ shall be in all respects equal to the Rail-

road and Telegraph line of the California and Oregon

Railroad Company, and shall comprise all things neces-

sary and proper for a first class single track Railroad

and a first class Telegraph line and the operation thereof.

Third:

That it will equip said Railroad with rolling stock

(up to the standard of the California and Oregon Rail-

road) as follows:

1.^—One locomotive for every four miles in length

of said road constructed by it.

2.—Two passenger or mail or express cars for every

five miles in length of said road so constructed.

3.—Six box or flat cars for every mile of road so

constructed; and

4.—One hand car for every six miles of road so con-

structed.

The proportion of passenger, mail, express, box and

flat cars to be furnished under the above specifications

to be determined by the party of the second part, and

all of said equipment to be furnished and delivered upon

demand of said party.

Fourth

:

That it will construct and equip the said Railroad

and Telegraph line between said Ashland and said

Boundary line within a reasonable time from the date

hereof.
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Fifth:

That it will furnish and pay for all the engineering

service (except the salary of the Chief Engineer) , requi-

site for the location and construction of said Railroad

and Telegraph line.

Sixth :

That it will pay all costs, damages and other ex-

penses henceforth incurred in procuring the right of way

for said Railroad and Telegraph line.

Seventh :

That it will lay down upon the present completed

line of said party of the second part first class steel rails

of the same pattern and weight as those now laid upon

the California and Oregon Railroad, to any extent which

the party of the second part may, within two years from

the date hereof, request and that it will lay said rails in

a good and workmanlike manner and to the satisfaction

of the President and Chief Engineer of the party of the

second part.

And,

This Agreement further Witnesseth :—That the par-

ty of the second part agrees to and with the party of the

first part as follows :

—

First :

That it will pay to the party of the first part for

each and every mile of said Railroad and Telegraph

line constructed and equipped by said party of the first
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part as aforesaid, One Hundred Thousand Dollars of

its new JMortgage Bonds, with the coupons thereon, the

issue of which is provided for in the third subdivision of

an Agreement made and entered into in the year 1887,

between George Henry Hopkinson, Robert Davie Pee-

bles, Patrick Buchan and Charles Edward Bretherton,

the Stockholders' Reconstruction Committee of the Or-

egon and California Railroad Company, the Pacific Im-

provement Company, a corporation organized and exist-

ing under the laws of the State of California, Lawrence

Harrison, Andrew Haes, Henrj^ Hopkinson, George

Henry Kearton and Lawrence James Baker, a commit-

tee representing the British holders of the First Mort-

gage Bonds of the Oregon and California Railroad Com-

pany, Heinrich Hohenemser, Hermann Koehler, Carl

Pollitz, Adolph Otto, Phillip B. Bonn, Siegmund Lion

and Emii Kalb, a committee representing the German

holders of the First Mortgage Bonds of said Company,

the Southern Pacific Company, a corporation organ-

ized and existing under the laws of the State of Ken-

tucky and the laws of the United States of America,

the Oregon and California Railroad Company, and the

Union Trust Company, a corporation organized and

existing under the laws of the State of New York ; said

payment to be made upon the construction, equipment

and acceptance by the party of the second part of each

section of ten miles or final fraction of such section of

that part of said Railroad and Telegraj)h line the con-

struction of which is hereinbefore provided for, said con-

struction and aceptance to be established by the affidavits

of the President and Chief Engineer of the party of the

second part,
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Second

:

That it will pay to the party of the first part for

every ten miles of steel rails laid by it under the provis-

ions of this contract, upon the completed portion of the

Railroad of the party of the second part, Fifty Thousand

Dollars in Bonds with the coupons thereon, of the issue

referred to in the subdivison hereof next preceding, and

will make said payment of Fifty Thousand Dollars in

said Bonds for every ten miles of rails so laid when the

fact of their having been laid in accordance with the

terms of this Contract has been established by the affi-

davits of the President and Chief Engineer of the partj^

of the second part.

Third:

That the party of the first part may use its name

in any proceeding necessary to obtain the right of

way for said Railroad and Telegraph line to be by it con-

structed.

And,

This Agreement Further Witnesseth:—That should

the party of the second part become dissatisfied with the

manner of the prosecution of the work herein provided

for, and the party of the first part should fail or refuse

when requested to remove the cause of such dissatisfac-

tion, or to prosecute said work as required by the jDarty

of the second part, or to perform any of the conditions

of this agreement on its part to be performed, then the

party of the second part may take possession of all the

work finished or unfinished, and of all equipment, and
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also of all the tools, horses, carts, wagons, provisions,

material and other things used in the construction of said

Railroad and Telegraph line, or purchased for that pur-

pose, and may complete the said Railroad and Telegraph

line and the equipment thereof, in the manner herein pro-

vided, at the expense of the party of the first part, the

profit or loss as the case may be, to be received or sus-

tained by the party of the first part.

In Testimony Whereof, the parties hereto have

caused this Agreement to be signed by their respective

Presidents and Secretaries, and their respective Corpor-

ate Seals to be hereto affixed.

EXHIBIT NO. 11 TO STIPULATION.

On Motion of Director Donald Macleay, seconded

by Director R. P. Earhart, the following preamble and

resolutions were unanimously adopted:

Whereas the sale of certain lands comprised in the

land grants of this Company, described in the following

schedule, has been effected by the Land Department of

this Company; and

Whereas the Company has received the proceeds of

such sales, and

Whereas, By decree of the Circuit Court of the State

of Oregon for the County of Multnomah, rendered on

the 12th day of July 1890, in a suit in equity of which

James Steel was plaintiff and the Oregon and California
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Railroad Company and the Union Trust Company of

New York were defendants, it was adjudged and decreed

by said Court that lands which were sold by said Oregon

and California Railroad Company prior to May 12 1887

were not included in, or covered by that certain deed of

trust from said Oregon and California Railroad Com-

pany to said Union Trust Company dated the 1st day

of July, 1887, and

Whereas That prior to May 12th, 1887, lands were

sold under Contract by this Company with a

condition that a good and sufficient deed should be given,

and

Whereas, Unpatented lands were sold after May
12th, 1887, under contract for quit claim deed only.

Resolved that the Second Vice President and the

Secretary of this Company be and they are hereby au-

thorized and directed to execute under their official sig-

natures and the corporate seal of this Company deeds to

the respective grantees in accordance with the terms of

the Contract of sale and with the forms of deed now pre-

sented to this Board, which forms of deed are in words

and figures as follows, to wit:

Deed No. Issued for Contract No.

This Indenture Made this day

of— A. D. 18 between the Oregon

and California Railroad Company, a corporation

duly incorporated under the laws of the State of
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Oregon, party of the first part, and

party of the second part.

Witnesseth, That Whereas, The party of the

first part did on the da}^ of

A. D. 18 by its Contract Numbered

sell and agree to convey unto

the land hereinafter described for the sum and price

of Dollars, to be paid as in

said contract provided, and

Whereas, Said purchase price has been fully

paid to the party of the first part, and said

as assignees of said

has thereby become entitled to a convej^ance from

the party of the first part of all the right, title and

interest which it, the party of the first part, has or

may hereafter acquire from the United States in

and to said land, and

WHEREAS, By the judgment and decree of

the Circuit Court of the State of Oregon, for the

County of Multnomah, rendered on the 12th day of

July, A. D. 1890, in a suit in equity, in which James

Steel was plaintiff and the said Oregon and Califor-

nia Railroad Company and the Union Trust Com-

pany, a corporation incorporated under the laws of

the State of New York, were defendants, and ap-

peared in said suit, it was found, adjudged and de-

creed by said Court that lands which had been sold

by the party of the first part prior to the 12th day

of May, A. D. 1887, are not included in or covered
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by that certain deed of trust executed by the

said Oregon and Cahfornia Raih-oad Com-
pany to said Union Trust Company, on the 1st day

of July, A. D. 1887, which trust deed is duly re-

corded in the record of Mortgages for said County

of——

—

in the State of Oregon,

and it was further decreed that said trust

deed is not a lien upon such lands, and that said

Union Trust Company has no right, under the

terms of said trust deed, to or any interest in the

money received by said Oregon and California

Railroad Company for lands so sold by it prior

to said 12th day of May, A. D. 1887, which judg-

ment and decree is now in full force and effect, and

is also recorded in the record of mortgages for said

County of

Now Therefore, In consideration of the prem-

ises, and of the payment to the party of the first

part of the said sum of—
Dollars, the receipt whereof is hereby acknowl-

edged, the said Oregon and California Railroad

Company, party of the first part, does hereby

grant and convey unto said party of the second

part, heirs and assigns, all of

the said land, which is known and described as fol-

lows, to-wit

containing, according to the United States survey

thereof acres, be

the same more or less.
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To Hold The said premises, with the appurte-

nances thereto, unto the said party of the second

part, heirs and assigns forever, reserving however,

a strip of land one hundred feet wide, to be used

by the Oregon and Cahfornia Raih'oad Company
for right of way and other raih'oad purposes, when

the railroad of said Oregon and California Rail-

road Company, or any of its branches, is or shall

be located upon the premises : and the right to take

all water needed for the operating of said railroad

:

and also reserving and excepting from said de-

scribed premises so much, and such parts thereof, as

maj^ be mineral lands, other than coal and iron.

And the said party of the second part does

hereby, for self and heirs and

assigns, covenant with the said Oregon and Cali-

fornia Railroad Company, its successors and as-

signs, that -^will erect and main-

tain, on the boundary line or boundary lines be-

tween said premises and such right of way, a good

lawful and substantial fence sufficient to turn stock.

In Witness Whereof, The said party of the first

part has caused these presents to be sealed with its

seal and executed by its president

and secretary, and the party

of the second part has hereunto set

hand and seal, the day and year first above written.

(Signatures)

(Acknowledgment)
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Deed No. Issued for Contract No.

This Indenture, Made this day

of A. D. 18— , between the Oregon

and California Raih'oad Company, a corporation

duly incorporated under the laws of the State of

Oregon, part}^ of the first part, and

party of the second part.

Witnesseth, That Whereas, The party of the

first part did on the day of

A. D. 18 , by its Contract

Numbered sell and agree to convey

unto the land hereinafter de-

scribed, upon payment to be made therefor, as in

said contract specified, reserving therein the right

to said party of the first part, in default of such

payment being made to cancel and annul said con-

tract: and

Whereas, For such default the party of the

first part did thereafter cancel and annul the said

Contract, and did b}^ its Contract Numbered ,

on the day of A. D. IB-
sell said land unto for the sum

and price of Dollars, to be paid

as therein provided; and

Whereas Said purchase price therein specified

has been fully paid to the party of the first part,

and said as assignee of said

has thereby become entitled

to a conveyance from the party of the first part
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of all the right, title and interest which it the party

of the first part, has or Tasiy hereafter acquire from

the United States in and to said land : and

Whereas By the judgment and decree of the

Circuit Court of the State of Oregon for the

County of Multnomah, rendered on the 12th day

of July, A. D. 1890, in a suit in equity, in which

James Steel was plaintiff and said Oregon and Cal-

ifornia Railroad Company and the Union Trust

Company, a corporation incorporated under the

laws of the State of New York, were defendants,

and appeared in said suit, it was found, adjudged

and decreed by said Court that lands which had

been sold by said Oregon and California Railroad

Company prior to the 12th day of May, A. D.

1887, are not included in or covered by that cer-

tain deed of trust executed by the said Oregon and

California Railroad Company to said Union Trust

Company, on the 1st day of July, A. D. 1887,

which trust deed is duly recorded in the record of

mortgages for said County of

in the State of Oregon, and it was fin-ther decreed

that said trust deed is not a lien upon such lands

and that said Union Trust Company has no right,

under the terms of said trust deed, to nor any in-

terest in the money received by said party of the

first part for lands so sold by it prior to said 12th

day of May, A. D. 1887, which judgm.ent and

decree is now in full force and effect, and is also

recorded in the record of mortgages for said Countj^

of
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Now Therefore, In consideration of the prem-

ises, and of the payment to the party of the first

part of the said sum of

Dollars the receipt whereof is herebj^ acknowledged,

the said Oregon and California Railroad Company

party of the first part, does hereby convey release

and quitclaim nnto said

party of the second part heirs and as-

signs, all the right, title and interest which it the

party of the first part, now has or owns, or may

hereafter obtain or acquire from the United States,

in and to the said land, which is known and de-

scribed as follows, to wit

:

containing, according to the United States survey

thereof acres, be the same more or

less.

To Hold the Said Premises with the a])purte-

nances thereto, unto the said ])arty of the second

part, heirs and assigns forever, reserv-

ing, however, a strij) of land one hundred feet wide,

to be used by the Oregon and California Railroad

Company for right of way and other railroad pur-

poses, when the railroad of said Oregon and Cali-

fornia Railroad Companj^ or any of its branches, is

or shall be located upon the premises : and the right

to take all water needed for the operating of said

railroad; and also reserving and excepting from

said described premises so much, and such parts

thereof, as may be mineral lands, other than coal

and iron.
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And the said party of the second part does here-

by, for self, ^heirs and assigns,

covenant with the said Oregon and California E ail-

road Company, its successors and assigns, that

will erect and maintain, on the bound-

ary line or boundary lines between said premises

and such right of way, a good, lawful and substan-

ital fence, sufficient to turn stock.

I71 Witness Whereof, The said party of the first

part has caused these presents to be sealed with its

seal, and executed by its President

and Secretary, and the party of the second part has

hereunto set hand and seal, the day and

year first above written.

(Signatures)

(Acknowledgment

)

Resolved that the Land Agent be and he is

hereby authorized and directed to deliver the deeds

to the respective parties when executed by the Com-

pany.

EXHIBIT NO. 12 TO STIPULATION.

On motion of Director Donald Macleay, seconded

by Director J. McCracken the following resolution was

unanimously adopted, viz.

Resolved that the following form is hereby adopted

as the form of deed to be given by this Company to pur-

chasers of lands earned by the construction of this Com-
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pany's railroads in pursuance of the Acts of Congress

approved July 25th, 1866, and May 4, 1870, when under

the terms of sale this Company agrees to merely remise,

release and quitclaim its right, title and interest in such

lands, said form being in words and figures as follows,

to wit

:

Quitclaim Deed No.

Issued for Contract No.-

This indenture, Made this day of

A. D. 18— between the Oregon and California

Railroad Company, a corporation duly incorpor-

ated under the laws of the State of Oregon, party

of the first part. The Union Trust Company of

New York, a Corporation created and existing un-

der and by virtue of the laws of the State of New

York, party of the second part, and

hereinafter called the purchaser, party of the third

part

Witnesseth: That in consideration of the sum

of Dollars, paid to the party of

the first part, and the sum of

Dollars, ])aid to the party of the second part, by

direction of the party of the first part, as per terms

of Deed of Trust by party of the first part to party

of the second part, of date July 1st, 1887, the Ore-

gon and California Railroad Company doth hereby

remise, release and (]uitclaim unto said purchaser,

his heirs and assigns, all of the right, title and inter-

est, which it, the said Oregon and California Rail-
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road Company now has, or owns, or may hereafter

obtain or acquire in and to the hereinafter described

lands, and the said Union Trust Company of New
York doth hereby release and confirm unto said

purchaser, his heirs and assigns, the said lands

which are described as follows, to wit:

containing, according to the United States survey

thereof, acres, be the same

more or less, being understood to be part of the

land granted by the United States to the said Ore-

gon and California Railroad Compan}^ and em-

braced within the terms of and conveyed by a cer-

tain Deed of Trust, executed b}^ the party of the

first part to the party of the second part, as Trus-

tee, and bearing date July 1st, A. D. 1887.

To Hold the said premises, with the appurte-

nances thereto, unto the said purchaser, his heirs

and assigns, forever freed and discharged from the

lien, powers and trusts of said Deed of Trust or

Mortgage of July 1st, 1887, reserving, however, a

strip of land one hundred feet wide, to be used by

the Oregon and California Railroad Company for

right of way and other railroad purposes, when the

railroad of said Oregon and California Railroad

Company, or any of its branches, is or shall be lo-

cated upon the premises, and the right to take all

water needed for the operating of said railroad,

and also reserving and excepting from said de-

scribed premises so much, and such parts thereof as
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or may be mineral lands, other than coal or h'on.

And the said purchaser does hereby for him-

self, and his heirs and assigns, covenant with the

said Oregon and California Railroad Company, its

successors and assigns, that he will erect and main-

tain on the boundary line or boundary lines be-

tween said premises and such right of way, a good,

lawful and substantial fence, sufficient to turn

stock.

In Witness tchereof, The said parties of the

first and second parts have caused these presents to

be sealed with their respective seals, and executed

by their respective Presidents and Secretaries, and

the party of the third part has hereunto set his hand

and seal the day and year first above written.

(Signatures)

(Acknowledgment

)

EXHIBIT NO. 13 TO STIPULATION.

Statement of maps of survey and location filed in

the Interior Department of the United States, by the

East Side Comi^ny and Oregon 8^ California Railroad

Company, under the East Side Grant:

Map of first section extending from East Port-

land to Jefferson was filed October 29, 1869.

Maps of the second and third sections (two

maps) extending from Jefferson to a point in south

line of Twp. 27 S., R. 6 W., W. M., was filed

March 26, 1870.



1714 O. ^ C. R, R. Co., et al

Map of the fourth section, extending from the

point in the south hne of Twp. 27 S., R. 6 W., to a

point in Sec. 30, T. 30 S., R. 5 W., was filed Jan-

uary 7, 1871 ; however, the Hne of road was amended

by the fihng of the map of the fifth section so that

the raih'oad, as constructed, coincided with the map

of the fourth section only as far as Station 1154 in

Sec. 28 T. 29 S., R. 5 W., and the constructed line

materially diverged from the location shown on this

map for the remaining (approximately) 8 miles.

Map of of the fifth section, extending from

Sec. 19, T. 27 S., R. 5 W., duplicating the location

shown on the map of the fourth section from that

point to Station 1154 in Sec. 28, T. 29 S., R. 5 W.,

and amending the line as shown by map of the

fourth section from that point southwardly and

extending to Station 1320+50 in Sec. 6, T. SO S.,

R. 5 W., was filed April 6, 1882. This map was re-

turned by the Commissioner of the General Land

Office to the Secretary of the Interior with report

and was received back bj^ the Commissioner June

2, 1883. pT^

Map of the sixth section, extending from Station

1320+50 in Sec. 6, T. 30 S., R. 5 W., to Station

2376+50 in T. 31 S., R. 7 W., was also filed April

6th, 1882, returned to the Secretar}^ with a report

and re-returned to the Commissioner of the Gen-

eral Land Office June 2, 1883.
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Map of the seventh section, extending from
Station 2376+50 to Sec. 33, T. 34 S., R. 6 W.,
was filed August 24, 1882, and was also returned

to the Secretary with a report and re-returned to

the Commissioner of the General Land Office June
2, 1883.

Map of the eighth section, extending from Sec.

33, T. 34 S., R. 6 W., to Sec. 21, T. 36 S, R. 3 W.,
was filed June 6, 1883.

Map of the ninth section, extending from Sec.

21, T. 36 S., R. 3 W., to the south line of Sec. 32,

T. 37 S., R. 1 W., was filed July 3, 1883.

Map of the tenth section, extending from the

South line of Sec. 32, T. 37 S., R. 1 W., to East

fine of Sec. 25, T. 39 S, R 1 E., was filed Septemher

4, 1883 (General Land Office statement of Land
Grants 1908, erroneously shows September 6,

1883).

Map of the eleventh section, extending from

East line of Sec. 25, T. 39 S., R. 1 E., to the North

line of Sec. 30, T. 40 S., R. 2 E. was filed August

1, 1883 (General Land Ofiice statement of Land
Grants—1908, errorneously shows August 2, 1883.)

Map of the twelfth section, extending from Sec.

30, T. 40 S., R. 2 E., to Southern boundary of the

State of Oregon in Sec, 13, T. 41 S., R. 1 E., was

filed August 18, 1884.
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Maps of survey and location filed in the Interior

Department of the United States, by the West Side

Coinpany claiming under the East Side grant :

Map of First section—60 miles, extending from

Portland via Forest Grove and McMinnville,

thence southerly towards Corvallis was transmitted

bjT^ J. Gaston to the Interior Department of the

United States and there received July 1, 1868 and

was returned July 6, 1868 to Gaston for verification

and other requirements.

In accordance with the said requirements a sec-

ond map showing general location from Portland

via Forest Grove, McMinnville and Corvallis to

the South line of the State of Oregon, was trans-

mitted by Gaston in compliance with the Secretary's

letter of July 6, 1868 and was received by the De-

partment of the Interior September 16, 1868, but

no action taken thereon.

Also the map of the first sixty miles was re-

turned by J. Gaston to the Interior Department

and there received September 22, 1868.

Subsequently J. Gaston forwarded to the Sec-

retary of the Interior and there received Septembei-

24, 1868, another map of the first sixty miles. Such

map was sent by the Secretary of the Interior to

Commissioner of the General Land Office Novem-
ber 22, 1871.
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Maps of survey and location filed in the Interior De-

partment of the United States, by the West Side Com-

pany, under the West Side grant :

The map of the section extending from Port-

land to McMinnville and from Forest Grove to

Caster Creek was filed May 17, 1871.

The map of the remainder of the line from Cas-

ter Creek to Astoria was filed February 2, 1872.

EXHIBIT NO. 14 TO STIPULATION.

Statement of the dates of construction, completion,

approval and acceptance, of the several sections of East

Side railroad by the East Side Coinpany and Oregon &^

California Railroad Company and West Side railroad

by the West Side Company :

East Side railroad.

Construction of the First section of 20 miles

400 feet commencing at East Portland and extend-

ing to a point near Parrott's Creek was completed

December 24, 1869, examined by commissioners ap-

pointed therefor and favorably reported upon De-

cember 31, 1869; such reports submitted by the

Secretary of the Interior January 26, 1870 to the

President of the United States and its acceptance

recommended, and such recommendations were ap-

proved by the President January 29, 1870.

The Second, Third and Fourth sections of 20

miles each, extending from Parrott's Creek south-
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wardly to a point about one-half mile beyond the

Station of the City of Albany, 80 miles from the

initial point, was completed dm'ing the year 1870,

Commissioners' reports were dated September 28,

1870 as to Second and Third sections and Decem-

ber 10, 1870 as to Fom-th section, and were trans-

mitted by the Secretary of the Interior Februarj"

28, 1871 to the President of the United States with

recommendations that the road be accepted and

such recommendations were approved by the Presi-

dent February 28, 1871.

The Fifth and Sixth sections of 20 miles each

were completed and the Conmiissioners' reports

on such completion were dated respectively August

11, 1871 and January 13, 1872 and were submitted

by the Secretary of the Interior to the President of

the United States March 7, 1872, with recommen-

dations that the line be accepted, which recommen-

dations were approved by the President ISIarch 11,

1872.

The Seventh, Eighth and Ninth sections, be-

ginning at a point 2^/o miles Northwest of Eugene

City, probably in NW 1^ of Sec. 23, T. 17 S., R.

4 W. and ending near Roseburg at a point which

was probably in the SEI4 of Sec. 24, T. 27 S., R. 6

W., a distance of 77.3668 miles, was completed in

1872 and had been in effective use for traffic since

the Summer of that year. The report of the Com-

missioners was dated December 27, 1876, submitted
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by the Secretary of the Interior to the President

of the United States July 10, 1878 with recommen-
dations that the railroad be accepted and such rec-

ommendations were approved by the President

July 11, 1878.

The Tenth section of 45 miles, beginning 585.66

feet South of the Roseburg depot in Sec. 24, T. 27
S., R. 6 W., and ending in Sec. 19, T. 30 S., R.

7 W., was wholly in operation from JNIay 1883 and
28 miles thereof, from Roseburg to Riddle had been
in operation since about November 1882. The re-

port of the Commissioners was dated August 6,

1883 and was submitted by the Secretary of the

Interior to the President of the United States Aug-
ust 20, 1883 with recommendations that the line be

accepted, and such recommendations were approved

by the President August 29, 1883.

The eleventh section of 100 miles in length, ex-

tending from a point 45 miles South of Roseburg to

a point about 1^4 miles South of Ashland was open

for public use on the following dates;

From the North end to Glendale, 20 miles

—

May 14, 1883.

To Grants Pass

—

55 miles—December 4, 1883.

To Phoenix—91 miles February 25, 1884.

To Ashland—99 miles—May 5, 1884.

The report of the Commissioners was submitted
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by the Secretary of the Interior to the President of

the United States January 13, 1887, with recom-

mendations that the section he accepted. Said rec-

ommendations were approved by the President

January 29, 1887.

The Twelfth section, extending from the point

II4 miles south of Ashland to the boundary line

between Oregon and California, a distance of 24.135

miles, was completed prior to June 20, 1888 and

the report of the Commissioners was transmitted

by the Secretary of the Interior to the President

of the United States October 23, 1889 with rec-

ommendatoins that the railroad be accepted and

such recommendations were approved by the Presi-

dent November 8, 1889.

West Side Railroad.

The First section of 20 miles was completed and

the report of the Commissioners dated January 6,

1872 was approved and the section accepted by

the Secretary of the Interior February 16, 1872.

The Second section, extending from the 20th

mile post to the Yamhill River, a distance of 27V1>

miles, was reported on by Commissioners on May
3, 1876 and the reports approved and the section

accepted by the Secretary of the Interior June 23,

1876.
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EXHIBIT NO. 15 TO STIPULATION.

An ^ict to Create an Auditor of Railroad Accounts and

for Other Purposes.

Be it enacted by the Senate and House of Repre-

sentatives of the United States of America, in Congress

assembled, That section twenty of the act entitled "An
Act to aid in the construction of a railroad and telegraph

line from the Missouri River to the Pacific Ocean, and

to secure to the government the use of the same for pos-

tal, military and other purposes.", approved July first

Anno Domini eighteen hundred and sixty-two, and the

act entitled "An Act relative to filing reports of rail-

road companies," approved June twenty-fifth, Anno
Domini eighteen hundred and sixty-eight, be, and the

same are hereby repealed.

Sec. 2. That the office of Auditor of Railroad Ac-

counts is hereby established as a bureau of the Interior

Department. The said Auditor shall be appointed by

the President of the United States, by and with the ad-

vice and consent of the Senate. The annual salary of

the said Auditor shall be, and is hereby, fixed at the

sum of five thousand dollars. To assist the said Auditor

to perform the duties of said office, the Secretary of the

Interior shall appoint one bookkeeper at an annual sal-

ary of two thousand four hundred dollars, one assistant

bookkeeper at an annual salary of two thousand dollars,

one clerk at an annual salary of one thousand four hun-

dred dollars, and one copyist at an annual salary of nine

hundred dollars. Actual and necessary traveling and
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other expenses incurred in visiting the offices of the rail-

road companies hereinafter described, and for which

vouchers shall be rendered, are hereby allowed, not to

exceed the sum of two thousand dollars per annum ; and

it is hereby specially provided that each of said railroad

companies shall furnish transportation over its own road,

without expense to the United States, for the said

Auditor or any person acting under his direction, inci-

dental expenses for books, stationery, and other material

necessary for the use of said bureau are hereby allowed

not to exceed the sum of seven hundred dollars per an-

num. And the sum of twelve thousand dollars is hereby

appropriated for the uses and purposes of this act for

the fiscal year ending June thirtieth, anno Domini eigh-

teen hundred and seventy-nine.

Sec. 3. That the duties of the said Auditor under

and subject to the direction of the Secretary of the In-

terior shall be, to prescribe a system of reports to be

rendered to him b}^ the railroad companies whose roads

are in whole or in part west, north, or south of the Mis-

souri River, and to which the United States have granted

any loan of credit or subsid}^ in bonds or lands; to ex-

amine the books and accounts of each of said railroad

companies once in each fiscal year, and at such other

times as may be deemed by him necessary to determine

the correctness of any report received from them ; to as-

sist the government directors of any of said railroad

companies in all matters which come under their cog-

nizance whenever they may officially request such assist-

ance ; to see that the laws relating to said companies are
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enforced
; to furnish such information to the several de-

partments of the government in regard to tariffs for

freight and passengers and in regard to the accounts of

said raih'oad companies as may be by them required,

or, in the absence of any request therefor, as he may deem
expedient for the interest of the government; and to

make an annual report to the Secretary of the Interior,

on the first day of November, on the condition of each

of said railroad companies, their road, accounts, and af-

fairs, for the fiscal year ending June thirtieth immediat-

ly preceding.

Sec. 4. That each and every railroad company afore-

said which has received from the United States any bonds
of the said United States, issued by way of loan to aid

in constructing or furnishing its road, or which has re-

ceived from the United States any lands granted to it

for a similar purpose, shall make to the said Auditor any
and all such reports as he may require from time to time

and shall submit its books and records to the inspection
of said Auditor or any person acting in his place and
stead, at any time that the said Auditor may request, in

the office where said books and records are usually kept;
and the said Auditor, or his authorized representative,

shall make such transcripts from the said books and rec-

ords as he may desire.

Sec. 5. That if any railroad company aforesaid shall

neglect or refuse to make such reports as may be called

for, or refuse to submit its books and records to inspec-

tion, as provided in section four of this act, such neglect
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or refusal shall operate as a forfeiture, in each case of

such neglect or refusal, of a sum not less than one thou-

sand nor more than five thousand dollars, to be recovered

by the Attorney-General of the United States in the

name and for the use and benefit of the United States;

and it shall be the duty of the Secretary of the Interior,

in all such cases of neglect or refusal as aforesaid, to

inform the Attorney-General of the facts, to the end

that such forfeiture or forfeitures may be judicially en-

forced.

Sec. 6. This act shall apply to any and all persons or

corporations into whose hands either of said railroads

may lawfully come, as well as to the original companies.

Sec. 7. This act shall take effect on and after the

first day of July, anno Domini eighteen hundred and

seventh-eight.

Approved, June 19, 1878.
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EXHIBIT NO. 16 TO STIPULATION.

REPORT OF QUOTATIONS

OF CENTRAL PACIFIC RAILROAD COMPANY STOCK

AND BONDS

EASTERN AND FOREIGN MARKETS

As Published in the San Francisco Evening Bulletin on

the Dates Shown Below.

STOCK BOND

Date Page Col'm. Open Clos. Open Clos.

1886

Oct. 13 3 481/^ 481/4"2 3 4 483/g 48l/i ... 116

" 3 Sunday—No issue."4 3 2 483/g 48%
5 3 3 491/2 493/g

6 3 2 491/2 471/4

7 3 2 49I/2 49%
8 3 3 49% 48%
9 3 3 .... 48%
10 Sunday--No issue'.

11 3 2 48% 48

12 3 3 47% ....

13 3 3 471/2 49

14 3 3 49 ....

15 3 3 .... ....

16 3 3 481/8 48

17 Sunday--No issue

18 3 3 .... 47%
19 3 3 .... 47%

115%

115%

115
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STOCK BOND

Date Page Col'm. Open Clos. Open Clos.

1886

Oct. 20 3 3 48 115 115
" 21 3 2 471/2 ... 115
" 22 3 3 4714
" 23 3 3 4714 ... 115
" 24 Simday-—No issue.

' 25 3 3 471/2 471/4 ... 1151/4

' 26 3 2 47 . . . 1153/4

' 27 No Market Report.

' 28 3 3 46% ... 1151/4
J
' 29 3 3 . . . II6I4

" 30 3 3 471/2 471/2 . . . 1153/4

Nov. 15 3 3 471/8 4714 ... 1153/4

Dec. 15 3 3 44 44 ... ....

1887

Jan. 15 3 3 42 . . . 11434

Feb. 15 3 2 37 361/4

Mar. 15 3 2 361/2 361/4

Apr. 15 3 2 41I/2

1887

May 13 3 3 40I/2 ... 1171/s

Jim. 15 3 2 383/4 383/4

July 1 No Market Report.

2 No Market Report.

3 Sunday—-No issue.

4 Holiday-—No issue

5 No Market Report.

July 6 Not quoted.
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Date Page Col'm. Open Cl(

1887

July 8 Not quoted.

9 No Market Report.

10 Sunday—No issue.

11 3 1 38 38

12 3 2 . .

13 3 3 37

14 Not quoted.

15
?J 53

16 3 2 38 38

17 Sunday—No issue.

18 Not quoted.

19 3 2 . .

20 Not quoted.

21
3J 3>

22
J5 J)

Aug.

Sept

Oct.

23 No Market Report.

24 Sunday—No issue.

25 3 1 371/2 371/2

26 Not quoted.

27 No Market Report.

28 3 2 3514 351/4

29 Not quoted.

30 No Market Report.

31 Sunday—No issue.

15 3 1

10 7 2 36

19 3 2 333/4

14 3 2 29 281/2

11414

115
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Note: Report of San Francisco Stock and

Bond Exchange, as given in the San Francisco

Bulletin, shows Central Pacific Railroad Bonds

quoted at asked 101 from Oct. 14 to Nov. 11, 1887,

inc., without change. Otherwise, neither Central

Pacific Stock nor bonds quoted in San Francisco

Stock and Bond Exchange Report during the per-

iod covered by this statement.

STOCK BOND

Date Page Col'm. Open Clos. Open Clos.

1887

Nov. 17 3 1 311/2

Dec. 1 3 1 32

2 Not quoted.

3 No Market Report.

4 Sunday—No issue.

5 3 1 35

6 No Market Report.

7 3 2 .... 37%
8 No Market Report.

10
"

11 Sunday—No issue.

12 3 1 36% 36%
13 No Market Report.

14 3 2 36I/2

15 No Market Report.

16 "

18 Sunday—No issue.
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STOCK BOND

Date Page Col'm. Open Clos. Open Clos.

1887

July 19 3 1 35

20 Not quoted.

21 No Market Report.

22
"

24
"

25 Holiday—No issue.

26 No paper in file.

27 No Market Report.

28
"

29 Not quoted.

30 No Market Report.

31 "

REPORT OF QUOTATIONS

OF CENTRAL PACIFIC RAILROAD COMPANY STOCK

AND BONDS

EASTERN AND FOREIGN MARKETS

As Published in the Portland Oregonian on the Dates

Shown Below.
Date Price of Stock

1887.

March 28 36

June 6 40

June 8 501/4

Dec. 28 3314

1888

June 6 38

Dec. 1 35
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EXHIBIT NO. 17 TO STIPULATION.

Exhibit No. 9 to the Answer should be corrected in

the following particulars

:

1. The introductory clause states that the Exhibit

contains "a few instances" of the acceptance by the In-

terior Department as based for lieu land selections, of

lands conveyed by the Oregon and California Railroad

Company in quantities greater than 160 acres to a single

purchaser, and at a price exceeding $2.50 per acre. This

leaves the implication that there are other similar in-

stances. As a matter of fact, this Exhibit contains all

of the transactions of this character.

2. Exhibit No. 9 to the Answer states that in each

instance noted the lieu base deed and lieu selection was

approved by the Interior Department. The fact is that

a number of these forest lieu selections were pending in

the Interior Department at the time the investigation

of the subject-matter of this suit was instituted in the

year 1907. Upon the recommendation of the Attorney

General all of these selections pending at that time were

suspended, and still remain under suspension. As to

these selections which are under suspension no action

has been taken by the Interior Department, and the title

to the base lands has not been approved. The selections

under suspension are as follows

:

All of the 5,042.96 acres conveyed by the Railroad

Company to A. B. Hanmiond Company, described in

Exhibit No. 9 to the Answer as Contract No. 5392

;
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All of the 5,013.18 acres conveyed by the Railroad

Company to John Claflin, described in Exhibit No. 9

to the Answer as Contract No. 5393

;

All of the 6,214.34 acres (excepting 4,014.34 acres)

conveyed by the Railroad Company to Big Blackfoot

Milling Company described in Exhibit No. 9 to the

Answer as Contract No. 5394

;

All of the 3,700 acres conveyed by the Railroad Com-

pany to Marcus Daly, described in Exhibit No. 9 to the

Answer as Contract No. 5395

;

All of the 9,044.35 acres (excepting 2,787.72 acres)

conveyed by the Railroad Company to R. S. Moore, de-

scribed in Exhibit No. 9 to Answer as Contract No.

5401;

With the exceptions above noted Exhibit No. 9 to the

Answer is correct.
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EVIDENCE
Whereuyon, It is further certified that in addition to

the foregoing "Stipulation as to the Facts" there was

duly taken within the time allowed by order of the court,

by and before M. A. Fleming, Special Examiner, duly

appointed to take and report the testimony herein on

behalf of the complainant and the said defendants and

appellants in said cause, further and additional evidence

in words and figures as follows

:

Whereupoii, Counsel for defendants objected to any

testimony being taken in this cause, on the ground that

a court of equity has no jurisdiction and that this court

has no jurisdiction to hear and determine the matters in

issue.

TESTIMONY FOR COMPLAINANT.

Whereupon W. W. COTTON, called as a witness on

behalf of the United States being first duly sworn, testi-

fied: That he has resided at Portland, Oregon, for 22

years and is now (December 8, 1911) secretary of the

Oregon & California Railroad Companj^ and has been

such since September 15, 1904; that his predecessor in

office was George H. Andrews and that his first official

relation with the Oregon & California Railroad Company

/•was his position as secretary ; that he has also been a di-

rector of the Oregon & California Railroad Company)

but occupied no other position ; that he does not know ex-

actly whether he has been an employe or not of the South-

ern Pacific Company; that he received no salary from
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that Company of any kind, but for a given period—ex-

actly how long he does not know—the Southern Pacific

Comj)any paid a portion of his salary to the Oregon Rail-

road & Navigation Company for part of the work he was

doing for the Southern Pacific Company ; that he never

received, directly, any salary from the Southern Pacific

Company or the Oregon & California Railroad Company

and no salary as secretary of the Oregon & California

Railroad Company. He was secretary, director and

general attorney of the Oregon Railroad & Navigation

Company from the time of its organization in 1896 and

prior to that time had been secretary of the Oregon

Railway & Navigation Company and was attorney for

E. McNeill, receiver, and also for S. H. H. Clark and

others, receivers of the Oregon Railway & Navigation

Company prior to that date. From September, 1889,

to October 15, 1893, he was attorney for the Oregon

Short Line Railroad Company, then operating the lines

of the Oregon Railway & Navigation Company under

lease; he is the general attorney of the Oregon-Wash-

ington Railroad & Navigation Company and its assist-

ant secretary, also held similar positions with some sub-

sidiary corporations of Oregon Railroad & Navigation

Company. As secretary of the Oregon & California

Railroad Company has custody of its corporate records,

including the record of the minutes of its directors' meet-

ings and stockholders' meetings and he has in his posses-

sion six volumes of these records : Volume 1 commenc-

ing on the 17th day of March 1870, Volume 2 commenc-

ing with a continuation of the meeting of D^^^-^mber 14,
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1878, Volume 3 commencing June 4, 1883, Volume 4

commencing September 19, 1887, Volume 5 continua-

tion of meeting of May 6, 1895, Volume 6 meeting of

April 10, 1906. And he has the original triplicate of

the Articles of Incorporation of the Oregon & Cali-

fornia Railroad Company which the statute required

should be filed with the secretary of the corporation;

also that he has in his custody the corporate records of

the old West Side Oregon Central Railroad Company.

Whereupon it was stipulated that Mr. Luther F. Steel

may produce for the inspection and use of counsel in this

case all the corporate records in the possession of the

Secretary of the Oregon & California Railroad Com-

pany relating to the Oregon Central (West Side), Ore-

gon Central (East Side) and the Oregon and California

Railroad Company. Whereupon, the witness further

testified that said Steel was his clerk and in personal

charge of all these records; and that he (witness) was

about to go away from Portland for an extended ab-

sence, that is, to be absent for at least five months, and

that he would turn over to said Steel, as his confidential

clerk, all records, documents, stock ledgers and other

papers in his custody as secretary of these corporations,

so that said Steel might identify them if subpoenaed to

produce them in evidence in this case. The witness fur-

ther testified that he identified as the records of these

various corporations the documents, and books that he

would turn over to Mr. Steel. Whereupon it was stip-

ulated that no question would be raised as to the identifi-

cation of such documents, books and records.
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Whereupon, said witness upon cross-examination

further testified: That he received from George H. An-
drews, his predecessor, as secretary of the Oregon and

Cahfornia Railroad Company the corporate records of

that Company, identified by him, and also the corporate

records of the Oregon Central Railroad Company of

Portland, known in this record as West Side Company,

and also the corporate records of the Oregon Central

Railroad Company of Salem, known as Oregon Central

East Side, and that he received a large number of other

papers all covered by a receipt; that he was not secre-

tary of the Oregon Central (West Side) or Oregon Cen-

tral (East Side) and never has been; that as a matter

of fact there is no corporate officer of the Oregon Cen-

tral (West Side) or Oregon Central (East Side) at

the present time that he knows of; that his leave of ab-

sence is on account of serious illness from which he has

just now recovered; that he has no official relation with

the Southern Pacific Company at this time (December

8, 1911) excepting that he is statutory attorney in fact

upon whom process can be served; that he has never

been a member of its Board of Directors or a corporate

officer, but was a stockholder for a short time.

Whereupon L. F. STEEL, called as a witness on

behalf of the United States, being first duly sworn testi-

fied : That he is associated with W. W. Cotton and is the

same person referred to in the testimony of W. W. Cot-

ton in whose custody Mr. Cotton would leave the records

of the Oregon Central Railroad Company of Portland
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known as the West Side Company, the Oregon Central

Railroad Company of Salem, known as the East Side

Companj^ and the Oregon & California Railroad Com-

pany, and witness now produces the records of the direc-

tors and stockliolders meetings of the Oregon Central

Railroad Company of Portland, known as the West Side

Company and of the Oregon Central Railroad Company

of Salem, known as the East Side Company. Whereupon

it was admitted by counsel for the defendants that said

records so produced were the corporate records of said

Companies. Whereupon the witness further testified

that he thought he possibly could not produce the orig-

inal triplicate of the Articles of Incorporation of the

Oregon & California Railroad Company that was filed

with the Secretary of the Company but would make a

search for the same so that he could either produce said

documents or testify that it cannot be produced.

Whereupon the complainant offered in evidence the

complete records of the Oregon Central Railroad Com-

pany of Portland, known as the West Side Company,

produced and identified by the witness L. F .Steel, here-

tofore marked by the Examiner for identification "Gov-

ernment's Exhibit 100-A" and also the records of the

Oregon Central Railroad Company of Salem, known

as the East Side Comj)any, produced and identified by

the witness L. F. Steel, heretofore marked by the Exam-

iner for identification "Government's Exhibit 100-B"

with the understanding that the originals might be with-

drawn and copies substituted and read into the records,

which said "Government's Exhibit 100-A" is hereinafter

set out and described and made a part of this Statement
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of Evidence and identified herein as "Government's Ex-

hibit 100-A" and which said "Government's Exhibit

100-B" is hereinafter set out and described and made a

part of this Statement of the Evidence and identified

herein as "Government's Exhibit 100-B."

Whereupon JOSEPH GASTON, called as a wit-

ness on behalf of the United States being first

duly sworn, testified; that his full name is Joseph

Gaston and he resides at 440 Sixteenth Street,

Portland, Oregon, and has lived at Portland for

44 years; was born in 1833 at Loydsville, Bel-

mont County, Ohio ; that he spent a year or two oc-

casionally on his farm in Washington County, but con-

sidered Portland his home all the time ; that he left Ohio

in 1862 at the age of 29 and came direct to Oregon,

settling at Jacksonville, Jackson County, Oregon, and

lived there until the year 1865, when he moved to Salem;

that he studied law and was admitted to the bar before

he left Ohio and that he practiced law in Jackson Coun-

ty, Oregon, and for a while in Marion County, after he

came to Salem; that he moved from Jacksonville to

Salem and lived at Salem until 1868, when he moved to

Portland and since that time, with the temporary ab-

sences mentioned, Portland has been his home; that in

addition to practicing law at Jacksonville and Salem,

he was engaged in newspaper work, temporarily editing

the "Jacksonville Sentinel" for a salary and at Salem

the "Oregon Statesman" for a salary; that he is the

Joseph Gaston who was the first President of the Oregon

Central Railroad Company of Portland (West Side)
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and was intimately connected with the whole railroad

history of the State of Oregon and that he first became

interested in the subject of constructing a railroad in

Oregon under the following circumstances

:

In the autumn of 1863 a surveying party making

a reconnaisance or preliminary survey for a railroad

from Marysville in California to the Columbia River,

came to Jacksonville on their way north from California

and there, not having paid their men, they were stranded

and stopped there. And in their troubles to pay their

men they came to me to help them out in some way, and

I heard all their stories and consulted with various citi-

zens of Jackson County, and finally took up the prop-

osition of taking care of the men until the next spring,

and raising some money to continue this survey north-

ward from Jacksonville to Portland, or the Columbia

River.

That there were three men, Simon G. Elliott, George

H. Belden and A. C. Barry in charge of that surveying

party; there were eight men besides these three men
who were actively engaged in the work of surveying, and

A. C. Barry is the same man who afterwards continued

the survey in Oregon. Barry was then a floater in Ore-

gon, but his home residence was in Danville, Illinois.

Mr. Elliott was a Californian. Mr. Belden was a cit-

izen of Portland. Belden was a competent engineer.

Mr. Elliott claimed to be, but witness does not think

he had any qualifications for the place and Mr. Barry

was not a surveyor. He was a lawyer that had been in
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the army fighting the rebels, got wounded and retired,

coming out to Oregon. There was no progress made as

to the survey during the Fall of 1863; after the men ar-

rived at Jacksonville they simply stayed there and he

(witness) subsisted them until the next spring. A dis-

pute arose between Elliott and Belden as to who should

control the survey from Jacksonville to Portland and

this controversy was not settled at all. They could not

agree. Elliott went back to California and Belden

came on to Portland and just left the men there. Neither

of them had any further connection with the survey in

Oregon. Whereupon the witness further testified as

follows

:

"The question of a railroad from Portland up the

Willamette Valley had been discussed by prominent men

in Portland, and Mr. Belden being a civil engineer, and

anxious to get into that kind of business, had promoted

the idea, and finally a survey was made from Portland

to Eugene City, on the East Side of the Willamette

River, by Mr. Belden, and the expenses of the same was

borne by people of Portland. I think Mr. W. S. Ladd

was prominently connected with it ; and then by people

along through the towns and counties on the East

Side of the Willamette Biver. The survey went no

further than Eugene City, and their proposition was no

further than Eugene City."

Whereupon the witness further testified that it was

the plan of Belden and Elliott, when the party reached
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Jacksonville in October, 1863, that they would continue

the survey to Eugene but they could not agree as to

who should control the survey between Jacksonville and

Eugene City. Belden claimed that he had the right to

direct the survey in Oregon, according to the agreement,

the same as Elliott had directed the survey in Cali-

fornia. They talked it all before him.

The first thing to be done during the winter of 1863-

64 preparatory to the continuing of the survey in Ore-

gon, if it was to be continued, was to make a provision for

the siu'veyors, the men who had done the work so far and

he secured what was called the old hospital building in

Jacksonville, which was already provided with beds and

cooking utensils and everything, and vacant, and he put

the men in that building to stay there until spring and

provided them with food; he then commenced talking

with various leading citizens of Jackson County to raise

money to pay for the support of the men during the

winter and to continue this work next spring on to Port-

land; he found the farmers generally willing and the

first man to contribute any money and actively support

the measure was the father of the man now called "Big

Bill Hanley"—Michael Hanley—and with his assist-

ance witness raised a subscription of enough money to

keep the men during the winter, and to hire a team, and

start the men in the spring. For the purpose of making

the survey and subsequently building the railroad; he

wrote to some men in the northern part of the state and

in Jackson County about the matter, but did not get
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anj'-body to encourage it much, excepting Judge Shat-

tuck; there were some others but he was the man that

encouraged the matter more than any one else although

not a capitalist and not a man who could build rail-

roads ; they formed a little temporary incorporation un-

der the laws of Oregon, to be a nucleus around which

anything that was done might be held together which

was called the California & Columbia River Railroad

Company and the articles of incorporation of such Com-

pany were filed on October 13, 1863 although he does

not remember whether that is the exact date or not ; the

witness thought that J. H. Moores, J. Gaston, S. G.

Elliott and Charles Barry were the signers of the articles

of incorporation of the California & Columbia River

Railroad Company; this Charles Barry was the same

person known as A. C. Barry before mentioned; he

signed his name then as Charles Barry. His full name

is Augustus Charles Barry. There was never any Board

of Directors of the California & Columbia River Rail-

road Company and the organization was never perfected

by the election of officers or the subscription of stock, but

the survey during the next year, 1864, was conducted

in the name of that Company. The receipts for pay-

ments to that promotion fund were issued by the witness

as secretary of that corporation and in its name. Mr.

Barry, outside of the men that did the actual work, was

the only man that rendered any particular assistance

associated with witness during the survey of the year

1864; of course there were a great many men that he

was in correspondence with that helped along in any
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way they could, but in the sense of leadership ]\Ir. Bariy

assisted witness in a general way. With the financial

support that witness had solicited during the winter of

1863-64 the}^ resumed the survey in the spring of 1864,

starting from Jacksonville and proceeding northerly,

keeping on northerly to the Columbia River at St.

Helens, then the party came back to Portland and

commenced a line at Portland and ran up through the

line noAV where the Narrow Gauge road is, or what we

call the Narrow Gauge road, through the Sucker Lake

pass, and on up into Yamhill Countj^ connecting with

the original survey there. Witness does not know exact-

ly what time it was they reached Portland, but thinks it

was in September, but is not certain as he was not here

then, at this end of it. If the record shov/s October 1st,

1864 that is about correct. In the meantime witness

thinks that he was aware of the fact that Congressman

Bidwell of California had introduced in Congress a bill

providing for a land grant to aid in the construction of

a railroad from the Central Pacific in California to

Portland, in Oregon. After the survej^ was completed

Mr. Barry and witness got the engineers together at

Salem and they made maps of their survey and witness

and Barry prepared a pamphlet on the resources of

Oregon to show the practicability of this proposition and

had it printed at Salem. Mr. Barry took the maps and

all the evidence of the engineers and that pamphlet and

went on to Washington City to present the matter to

Congress, in view of getting a land grant for the Oregon

end of the proposition and witness thinks it was in the
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month of November 1864 when Mr. Barry went to

Washington. Barry remained most of the winter in

Washington City. Witness does not know whether the

bill introduced by Mr. Bidwell, after some amendment,

was the same bill which finally became the Act of July

25, 1866, although he had correspondence with General

Bidwell about it and Bidwell advised them to get into

that bill in some way and co-operate with him. Witness

had correspondence with Cornelius Cole who was a Sen-

ator from California. Witness could not say now

whether Bidwell's bill was the one that passed Congress.

There was a continual effort made to secure the passage

of such a bill from some time in 1863 until the final

passage of the act of July 25, 1866. Barry did not

return to Portland after his trip East in the fall of

1864, but went back to Illinois. He did not have any-

thing further to do with this project after that. The

effort to secure the passage of the bill that winter was

not successful. Witness did not go to Washington him-

self after that and he was not in Washington at any time

prior to the passage of the Act of July 25, 1866 and took

no part in the passage of that Act, except through the

local Senators and Representatives in Congress and

correspondence, but did endeavor to have the California

k Columbia River Railroad Company designated as the

corporation to build that part of the railroad in the State

of Oregon, but failed in that attempt. Such failure was

the trouble between Colonel Barry and Judge Williams

who quarrelled over that matter. The fact was that

Barry and witness had spent a great deal of time and
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some money in trying to elect Judge Williams to the

United States Senate on his promise that he would

stand by us in that railroad proposition, and when he did

not do so and backed out of it Barry and Williams had

a quarrel in Washington. After the passage of the Act,

his first information as to its passage was a letter from

Senator Cole that the Act had passed. Cole sent him a

copy of the Act and witness then took steps to get men

interested and incorporate a Company in Oregon with

a view of being designated under the act to receive the

land grant. The Oregon Legislature then convening

in September of that year, witness prepared articles of

incorporation and got them signed and also prepared a

bill pledging the State to pay interest on $1,000,000.00

of the Conlpany's bonds and presented the matter to the

Legislature. After he had got 25 or 30 names—^witness

has forgotten now how many—signed to the articles of

incorporation witness took them to the office of the Sec-

retary of State and to the office of the County Clerk

in Portland and had them filed.

"I told the Secretary of State that I still wanted

to use them with members of the Legislature after I

had handed them to him to file, and he says, 'Well, I

will just make a pencil filing on them, and you can use

them,' and handed them back to me.

Q. Now, do you know what date that was?

A. Well, that was some time in September, I can-

not remember just exactly.

Mr. Fenton: October 6, 1866.
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Q. October 6, 1866?

A. Well, I thought maybe it was September.

Q. To refresli your recollection, I will direct your

attention to a certificate of the Secretary of State upon

the subject.

A. Yes, well.

Q. You observe that it was October 6, 1866?

A. Yes, I see. When I prepared that article, of

course, I referred to the records.

Q. Now, on October 10, 1866, the Legislature of

the State of Oregon passed the Joint Resolution No.

13, designating the Oregon Central Railroad Company

as the corporation to receive the benefits of the act of

1866. I will ask you to state what you did after you

presented these articles to the Secretary of State for

filing and he made the pencil notation, down to the time

that the Legislature passed this resolution,

A. Why, I was showing these articles of incorpora-

tion to the members of the Legislature,

Q. Were you in Salem at the time?

A. I was there every day. I lived there at that

time.

Q, Who was Governor of the State at that time?

A, George L, Woods,

Q, Did you present these articles of incorporation

to him?
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A. I think so.

Q. Did he address to the Legislature a message

upon the subject?

A. He did.

Q. I will ask you if you can identify the document

that I now present to you as that message?

A. Yes, that is the message. I know there was a

matter of some amusement about it. There was some

stuff in it here toward the last that was considered bun-

combe, and very much like George L. Woods."

Whereupon counsel for the United States offered

and there was admitted in evidence the special message

of the Governor of Oregon identified by the witness

and marked hy the Examiner "Government's Exhibit

101," which said "Government's Exhibit 101" is herein-

after set out and described and made a part of this

Statement of the Evidence and identified herein as "Gov-

ernment's Exhibit 101."

Whereupon the witness further testified there was

no other corporation being organized by the name of

"The Oregon Central Railroad Company" at that time

so far as he knew and that the corporation referred to

in the message aforesaid was the corporation that the

witness was then engaged in organizing as he has de-

scribed. That he consulted with Governor Woods about

his signing that message. The Governor was helping

him all he could. Witness presented the Governor with

the articles of incorporation that he had prepared and



vs. The United States 1747

had presented to the Secretary of State and the corpo-

rate name of the corporation whose articles of incorpo-

ration he had so presented was "The Oregon Central

Railroad Company." After the Legislature passed the

resolution of October 10, 186G designating the Oregon

Central Railroad Company as the corporation to receive

the benefits of the Act of Congress approved July 25,

1866, witness got a certificate under the corporation law

signed by a certain number of incorporators designating

himself to open the stock books of the Company—the

corporation—and after that other signatures were ob-

tained. It was represented to him by Governor Woods,

at the time he sent in his message that if he (witness)

would see R. R. Thompson with whom he had had a

talk—R. R. Thompson was a wealthy man in Portland

—and Captain Ainsworth and Simeon G. Reed, that he

(the Governor) was satisfied that they would be willing

to put up the money to build the first 25 miles of rail-

road, but that they must be consulted now, and consid-

ered, and that if they would sign the articles of incorpo-

ration the Governor thought it would be a very fortu-

nate thing, and so witness came to Portland and saw

these gentlemen and they did, or at least some of them

did sign the articles, or at least agreed to support the

proposition. Witness then went back to Salem and

reported that he had succeeded in getting these men in.

Witness brought to Portland with him the articles of

incorporation for the purpose of getting these further

signatures and did it with the knowledge and advice of

Governor Woods. Witness being asked to examine the
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articles of incorporation, a copy of which was then ex-

hibited to him, further testified that he thinks it Hkely

that H. W. Corbett was one of the first signatures he

secured after the resolution had passed the Legislature,

and that it is likety that Joel Palmer, the name preced-

ing the signature of H. W. Corbett was the last sig-

nature obtained prior to the passage of the resolution of

October 10, 1866. George L, Woods, the Governor,

signed these articles of incorporation after the resolu-

tion of October 10, 1866, together with the other names

which follow the name of H. W. Corbett. When wit-

ness came to Portland and saw JNIr. Corbett, with whom
he was acquainted, Corbett said "Yes, I will sign the

articles, but I cannot put any money in," and witness

asked Corbett if he would give him a letter to C. H.

Lewis. Witness was not acquainted with Lewis. Cor-

bett said "Yes, my signature is good enough for Lewis.

You tell him that I sent you there." Witness went down

and saw Lewis who said "Well I will sign them because

Corbett did, but I won't put any money in." That was

the recollection of witness of these two men. He then

went to R. R. Thompson. He had a letter from Woods

introducing him to Thompson and Thompson and Ains-

worth and Reed all got together in a back room and

they talked for an hour or so about the matter and then

signed. Witness got John JNIcCracken, who is still liv-

ing, to sign afterwards. Afterwards he got Brown and

Cox and witness was the last man to sign. Of these per-

sons who signed the articles of incorporation prior to

the passage of Resolution of October 10, 1866, J. S.
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Smith was a man who had been prominent in affairs in

Oregon. He was a member of Congress in Oregon

afterwards and was at that time in Salem and manager

of the woollen factory and was a large owner in the

woollen factory in Salem. I. R. Moores was private

secretary of Governor Woods and a man of some prop-

erty in Salem and had been in the mercantile business

there for years. J. H. Mitchell is the same Mitchell

who afterwards became Senator from the State of Ore-

gon and was afterwards identified with the East Side

Company. I. R. Moores was present in the State House
at Salem at the time witness presented these articles

for filing on October 6, 1866. Samuel E. May was

Secretary of State at that time and the conversation

with reference to filing the same took place between wit-

ness and Mr. May on October 6, 1866, I think, in the

presence of Mr. Moores, who was I think, assistant to

Mr. May and private secretary to the Governor; that

is, he was Assistant Secretary of State. Whereupon the

witness further testified as follows:

"Q. Well, Mr. Gaston, I assumed that you had

related, or narrated the conversation between yourself

and Mr. May, but to avoid any doubt upon the subject,

I will ask you to state fully the conversation between

yourself and Mr. May upon that occasion, and whether

Mr. Moores was present and overheard it.

A. Well, Mr. Moores was present and heard the

conversation. And when I presented the articles of in-

corporation to him, I think that they were not in an

envelope, and that Mr. May opened them, and looked
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to see if there were three names attached, as he said

that that was necessar}^ to form a corporation before the

paper could be filed; and after he saw that there was

more than three names, he says to me, 'I will just file

these in pencil, and give them back to you to use, as

j^ou wish.' And he made that filing in pencil, and after-

wards admitted that he had made such a filing, because

his writing was plainlj^ visible after the trouble com-

menced between the two corporations. I showed him

that and he took back a statement that he said formerty

that he had not filed them.

Q. What was that pencil notation? How did it

read?

A. Filed October 6.

Q. 1866?

A. 1866.

Q. And upon Avhat part of the document was it?

A. Why, it was on the back part of the folded up

document, where the space was left. There was no writ-

ing or anj^thing. It was not on an envelope; it was

on the document itself.

Q. Now, was it the same day or afterwards that

you took them to Governor Woods—took the articles

of incorporation to Governor Woods ?

A. Well, I couldn't say now whether it was the

same day or not, because I was in Woods' ofiice every

day that we were working on that proposition.
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Q. Well, was it between the time that you had this

conversation with Mr. May and the time that the legis-

lature passed the resolution?

A. Oh, yes. I think I took them—I took them to

Woods' office immediately afterwards, and then he said

he would write this message to the Legislature.

Q. Now, how long were you engaged in soliciting

further signatures to those articles of incorporation at

Portland? About how long?

A. I think I was only one day in Portland—might

have been two. I came down in the steamboat, and

stayed a day, and went back, I think the next day.

Q. Can you, by reference to any memorandum or

article that you have written upon the subject, state

when you returned the articles of incorporation to the

office of the Secretary of State?

A. Well, I could not state that exactly.

Q. I say, could you by reference to your articles

here?

A. I don't know.

Mr. Fenton : The acknowledgment, Mr. Townsend,

will show.

Mr. Townsend: November 21st. It won't do any

harm to lead him on that.

Mr. Fenton : No, that is all right.
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Q. Everything shows it was A^ovember 21st, if that

conforms to your general idea?

A. That, of course, I think was about the time.

Q. Now, you did return them to the office of the

Secretary of State about November 21st?

A. Yes.

Q. Did you know at the time that any new fiHng

mark was made upon those articles of incorporation?

A. No, I did not.

Q. Did you know that there was then indorsed

upon the articles of incorporation a filing mark as of

November 21, 1866?

A. No, I did not.

Q. Did you know at that time that other articles

of incorporation, designating the same corporate name,

had been filed as of November 17, 1866?

A. No, sir, I did not.

Q. When did you first learn that ?

A. Well, it was, I think, about a month afterwards,

after I took the articles back, that I learned of that.

Q. And who informed you?

A. Mr. Moores.

Q. I. R. Moores?

A. Yes, Mr. I. R. Moores.
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Q. Did you then go and inspect the articles of in-

corporation of the other company?

A. I did.

Q. Did you find the fact to be that the other ar-

ticles appeared of record as having been filed prior to

your articles?

A. I did.

Q. The records show that the signers of the other

articles of incorporation were J. S. Smith, I. R. Moores,

and E. N. Cooke. Was that the same I. R. Moores?

A. Yes, sir.

Q. Mr. Moores, then, was a signer of your articles ?

A. Yes.

Q. And overheard the conversation between your-

self and ^lay as to the withdrawal of your articles from

the files, and in the meantime signed the other articles,

and filed them prior to yours?

A. Yes, sir.

Q. After you learned that articles of incorporation

of another company bearing the same corporate name

as your own had been filed, just state in a general way

what, if any, controversy arose between you, and what

resulted, carrying your narrative down to the time that

Mr. Elliott arrived and the corporation of April 22,

1867, was attempted to be organized.

A. Well, after I found out that Moores had filed
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those second articles, we had conversations. I told him

that he could not do it ; that there could not be two com-

panies in the same name, and that he was aware that

the articles I had filed, and had been before the Legisla-

ture, had been filed, and that the corporation was in ex-

istence under the statute, and that his filing of second

articles was a void act—it was impossible for him to make

it stick. But I didn't want any trouble, and he professed

the same feeling, that he didn't want any trouble over

the matter, and we had several meetings to try and com-

pose the differences. And I wouldn't agree to anything

but that they should withdraw their articles and proceed

on the original filings, as that was the material that was

before the Legislature, and that would not be disputed.

It went on that way, in an unsettled manner—there was

no agreement arrived at until Mr. Elliott

—

Q. How about Mr. Clark ?

A. Mr. Clark and then Mr. Elliott arrived on the

scene, and after that, why, there were these third ar-

ticles filed."

Whereupon witness further testified that the Mr.

Elliott referred to was the same S. G. Elliott who ar-

rived at Jacksonville in the fall of 1863 with the party

of surveyors and he appeared in Oregon the next spring,

in April 1867, he thinks, and immediately after he came

to Salem to see him and Elliott said he had made ar-

rangements for capital to build the road and all that and

wanted witness to go in with them and become secre-

tary of the Company. Elliott would be president and
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they would build the road right off. Witness declined

to throw away the old articles. Elliott wanted him to

go in on the new articles—the third articles—and finally

witness told Elliott if all the incorporators of the Com-

pany that witness represented would instruct him so

to do, he would do so, but could not stipulate away any

rights that they had, so that after Elliott arrived the

third set of articles of incorporation, bearing the same

corporate name, was prepared and these are the articles

of the so-called East Side Company. Nothing was ever

done with reference to the second set of articles filed on

November 17th other than the mere filing of the same.

There never was any organization under that whatever.

Witness thinks that the third articles of incorporation

were filed about April 22, 1867. The first controversy,

after the articles prepared at the instigation of Mr. El-

liott were filed, arose from the use of the corporate name
and that was the controversy in the newspapers and

among the people interested in the building of the rail-

road in a public way. It was discussed in the newspapers

and the first thing witness did after he learned that they

had authorized the issue of bonds in the name of the

Company of witness was to send a circular to the bankers

and brokers in New York, Philadelphia and Boston in-

forming them of the facts of this dispute and that the

third Company, or the Salem Companj^ was to his no-

tion, a fraud and a swindle upon any person that would

invest in their securities.

Whereupon witness identified "Government's Ex-

hibit 102" as such circular whereupon complainant of-
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fered said exhibit in evidence to which defendants ob-

jected as incompetent and as a self serving declaration,

which said exhibit is hereinafter set out and described

and made a part of the Statement of the Evidence and

identified as Government Exhibit 102.

Whereupon witness further testified that in the

meantime they had to organize by subscription of one-

half the capital stock of the Oregon Central Railroad

Company, (West Side) before they (witness and his

associates) could elect a Board of Directors. That was

done by vatness and other parties and they elected a

Board of Directors, and proceeded to get their subscrip-

tions and in Portland Captain John C. Ainsworth under-

took to canvass himself for stock subscriptions and secure

considerable money, which was collected and invested

in the construction of the road. Witness does not recol-

lect distinctly with reference to the acceptance of the

grant extended bj^ Congress by the Act of July 25, 1866,

or as to whether it is not a fact that failing to secure a

subscription of one-half of the capital stock of his Com-

pany within a reasonable time the incorporators did not

sign an assent or acceptance and forward same to the

Secretary of the Interior, which was rejected upon the

ground that the acceptance had to be b}^ the Directors

of the corporation instead of the incorporators.

Whereupon the witness further testified as fol-

lows:

"Q. "Now, the records of the West Side Company,

which are now in evidence show that the West Side
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Company was finally organized on May 24, 1867?

A. Yes.

Q. Now, it is a fact, is it not, Mr. Gaston, that you

failed to secm-e subscriptions to one-half of your capital

stock, and to effect an organization you were finally

compelled to, and did, subscribe in your own name, for

the use of the corporation, a considerable—how much

was it? Two Million?

A. Two and a half million.

Q. Two million and a half of the capital stock of

the corporation?

A. Yes, sir.

Q. And the organization was effected in that man-

ner?

A. Yes, sir."

Whereupon the witness further testified that it was

after that that directors and officers were elected and

the assent of the West Side Company adopted and for-

warded to the Secretary of the Interior. The subscrip-

tion by himself was not in the name of the Company like

that made by the Salem fellows. It was in his own name,

although it was by him as Trustee for the corporation.

That O. H. Browning, Secretary of the Interior was

part of the Committee that examined witness when he

was admitted to the bar and witness wrote him a pri-

vate letter explaining why these things were done in this

way, with the other pajjers; witness was afraid at the
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time that they would investigate that subscription he

made to the capital stock and might question it and wit-

ness wrote Brownell a private letter explaining that all

to him, with the assent of the Company which was for-

warded. The Directors of the West Side Company were

elected at the time the first stockholders meeting was held

in May, 1867 and they proceeded to elect officers. Wit-

ness was elected first president and W. C. Whitson sec-

retary, and speaking generally, from that time on until

1870 witness represented the West Side Company in a

general way in its controversy with the East Side Com-

pany and its other dealings. Down to the time that Mr.

Holladay became identified with the East Side Com-

pany in September 1868, John H. Mitchell represented

them in this controversy^ and in all the dealings of the

East Side Company in Courts and a great deal of the

time outside of the Courts, but I. R. Moores was the

man in all business transactions. Moores was secretary

for a good while, but whether Moores was president at

that time or whether George L. Woods was president

he could not say. After witness and his associates got

the line located for construction purposes as far as Ful-

kerson Gap in Polk County, they filed a map showing

the exact line, in compliance with the formal require-

ments of the Act of July 25, 1866. It is my recollection

that it was the Fulkerson Gap, but it might have been

the other Gap. Witness thinks the date, alleged in the

bill of complaint and admitted by the answer that the

map that he speaks of was filed on Augfust 20, 1868 in

the office of the Secretary of the Interior is correct. Dur-
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ing the year 1867 witness canvassed among the people

of Washington and Multnomah Counties for subscrip-

tions to the stock, and anything to get donations of land

or anything that would give the Company a showing of

property on which it could get money. Witness put in

the time that way and after he quit, Captain Ainsworth

took up the work and got subscriptions to the stock

among the business men of Portland and the work of

soliciting subscriptions to the capital stock was con-

tinued after what he considered to be the organization

in INIa}^ 1867- He did not have any other business and

prosecuted tliat as diligently as he could. Nothing was

done during the j^ear 1867 in the waj^ of construction

work, and nothing was done in the way of construction

until after Captain Ainsworth got some $50,000, he

thinks it was, subscribed in Portland, it might not have

been more than $25,000, but they were all cash subscrip-

tions and when that was completed, the Company com-

menced work. There was nothing done during the year

1867 by the East Side Company in the way of construc-

tion, or preparation for construction, and witness thinks

the East Side Company did not succeed in getting any

subscriptions among the people. What efforts the East

Side Company made he does not know, but Elliott went

east after their organization, that has been described

and endeavored to raise money there by the sale of these

bonds that they offered. This general controversy that

he has spoken of as to the right of the East Side Com-

pany to use the corporate name of the Oregon Central
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Railroad Company was carried on throughout the year

1867, but was not so bitter as the succeeding year. The
West Side Company broke ground on the 15th of April,

1868, and the East Side Company the next day. Wit-

ness further testified that as a result of his work, with

the assistance of JNIr. Ainsworth, the financial means

of the West Side Company for carrying on the work

of construction at the time it commenced construction

on April 15, 1868, both as a cash donation and guaran-

tees of interest on bonds etc. was as follows: "The

most important item in the assets of the Oregon Central

Railroad Company (West Side) was ten blocks of land

here in the north end of the City, donated by the Couch

Estate on condition that we make that the terminus

of the line. Then there were various pieces of land in

South Portland donated—Judge JNIarquam, I think, do-

nated some, and other parties; and then there was the

subscription list of Captain Ainsworth, which was im-

mediately available, and probably was more important

than any of them, because it was ready cash. We didn't

have any cash in the treasury—never had any there

—

but we had these assets. Then in Washington County

a great many men had made donations of land. There

was one piece of land donated that is now inside of

the town of Hillsboro, that was sold. It Avasn't sold for

very much then, but it was a valuable piece of land ; and

there were other tracts of land around over the country.

And Mr. Newby had succeeded in getting donations of

land himself, and Robert Kinney, I think, to the amount

of about $12,000 at McMinnville. Altogether I suppose

that these items amounted in value to $100,000."
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Whereupon witness further testified that during the

same session of the Legislature that adopted the resolu-

tion of October 10, 1866, it passed an Act guaranteeing

the interest on a million dollars of the Company's bonds,

but witness thought the conditions of that Act were that

as each 20 miles of road was constructed the Company
would get so much of these bonds guaranteed. There

was a guarantee by the City of Portland of interest on

$250,000 of bonds and a like guarantee by Washington

County of $50,000 of bonds and $75,000 of bonds by

Yamhill County. This in a general way constituted the

available and prospective assets of the West Side Com-

pany. The bonds, of course, were available as they con-

structed the road, the other matters they had in hand

and could deal with. The East Side Company, in a

general way, did not have anything at the time it com-

menced construction. It had no money, no subscriptions

to stock that were available, no donations of land or any-

thing else that he ever knew of. The West Side Com-

pany commenced construction at a place on Carter

Street in South Portland. As to the assets of the East

Side Company, Elliott had gone east on the basis of

what his Company had done to raise means there. He
succeeded in buying two locomotives of someone in the

East and in getting rails for 5 miles of track, and these

were sent out to Portland. The freight was not paid.

Nothing was paid but they were shipped and it looked

as if the East Side Company owned them. After they

got the bills of lading for the rails and locomotives they

went to B. Goldsmith in Portland and borrowed $20,000
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and on that money they commenced work very close to

where the car shops of the Southern Pacific are located

on the East Side of the Willamette River in East Port-

land. It was then out in the country. There was no

town there then but that piece of land had been donated

to them on condition that they would start there and

make their track there, or shops, or something. He thinks

it was in Tibbetts Addition, about one mile this side of

the car shops. Mr. Tibbetts made the donation. It was

on his land and he took a very active part for the East

Side Company. During the year 1868 the West Side

Company built the big bridges on the first five miles

and graded the first five miles of track and the East

Side Company, during 1868, commenced in East Port-

land, built a little showing of track along there and

along out on their line up towards Oregon City, but he

don't know how much work they had done because he

never saw it. During the year 1868 the controversy

continued between the East Side and West Side Com-
panies. This controversy was carried on by witness and

his associates undertaking to stop the East Side Com-

pany in every way they could. The East Side Company
had located its right of way this side of Oregon City

across a man's land that would not consent and they

got this man to assist the West Side Company in fight-

ing the East Side Company and the attorneys of the

West Side Company answered for this man, denying

that the East Side Company was a corporation. The

East Side Company did not try the case, but made a

new survey and went around the man's land and they
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got rid of it in that way. Then the West Side Company
brought a suit in Marion County Circuit Court to en-

join the East Side Company from the use of the cor-

porate name. Richard Williams acted as attorney for

the West Side Company and Judge Boise declined to

grant any relief on the ground that no pecuniary dam-

ages had been alleged or shown by the West Side Com-
pany, (and another reason was that he did not see such

men as W. S. Ladd sitting around interested in the

case,) so he turned the West Side Company down. The

West Side Company questioned the incorporation of

the East Side Company at Portland in Multnomah

County. District Attorney INIulkey brought an infor-

mation questioning their right to act as a corporation,

this being a quo warranto proceeding. On some tech-

nicality Judge Upton denied the writ. Judge Upton

had been down to the office of the West Side Company

and wanted Captain Ainsworth to take some interest

in it, as this was an important matter and Ainsworth

wanted to know what sort of interest they could take.

Upton said they could give him some of their bonds.

Ainsworth told Upton that they were not in that kind of

business. They did not get any decision from Upton

on their side of the case. It was then concluded that

they would bring the case of Newby—William T. New-
by had a son in San Francisco who was a lawyer—and

they assigned to him a bond and upon this a suit was

commenced before Judge Deady, and this suit was

prosecuted until Deady made his decision that the East

Side Company had no right to use the corporate name
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of the West Side Company and knocked them out. In

addition to legal proceedings which he and his associates

caused to be instituted, this general controversy was

also carried on by public meetings, circulars and news-

paper articles. They not only published from time to

time over the authority of the Company statements re-

specting the East Side concern and its illegitimacy but

especially pamphlets. The East Side Company pub-

lished a pamphlet and the West Side Company published

a reply to it, but the newspapers on the West Side of

the Willamette River, with one exception, took up the

controversy and espoused the cause of the West Side

Company while the newspapers of the East Side of the

River, if they said anything, were generally in favor of

the East Side Company on their side of the River. The

most of them did not say anything in behalf of the East

Side Company. In addition to that public meetings

were held at Corvallis and other points and witness at-

tended the meetings generally representing his Company

but some of them were attended by Mr. Newby and

some by Lair Hill who was one of the attorneys for the

West Side Company. John H. IMitchell and Mr. Elliott

represented the East Side Company and attended some

of those meetings. The West Side Company projected

its line of railroad on the West Side of the Willamette

River and the East Side Company on the East Side of

the Willamette River and these two names East Side

and West Side had reference to the Willamette River.

In a general way the nature of this controversy between

the East and West Side Companies and the particular
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questions that were discussed in the newspaper articles,

in pubHc meetings and otherwise, were two main points.

First, that the East Side Company was not a corpora-

tion but a fraud; that it was a violation of the law and

it had no legal existence and was simply a nuisance

in the way of the West Side Company in carrying out

its legitimate work and that it was injuring the pros-

pects of the State and the Company in getting the land

grant, and that the West Side Company was reall}^ en-

titled to that land grant. These were the three points

that were brought up everywhere and discussed. Of

course the personality of the parties engaged was to

some extent involved and there were a good many bitter

things said on both sides. The East Side Company's

contention, in a general way, was that the West Side

Company had not complied, that they never were legally

organized in time to receive that designation, and there-

fore never had any right to the land grant, and that

after, of course, they were recognized by the Act of Con-

gress of April 10, 1869, that they had as much right to

contend for the land grant as the West Side Company

had. Witness identified "Government's Exhibit 103"

as one of the circulars that was sent out on behalf of

the West Side Company, signed by witness as its presi-

dent, in connection with that controversy^ This was dis-

tributed to the extent of thousands of them, sent to all

the leading men in Oregon, to banking houses, brokers

and railroad material men in Eastern Cities and was is-

sued and circulated with the authority of the West Side

Company.
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Whereupon witness identified the document that was

presented to him as a circular printed by the East Side

Company during that same controversy marked "Gov-

ernment's Exhibit 104." The last named docmnent is

dated 1868 but is not signed bj^ any one at all but was

circulated by the Salem people. The witness identified

a memorandum on the back of this circular in his own

writing that says it was about JMay 1, 1868, and refresh-

ing his recollection by this notation says that the cir-

cular was published and circulated about May 1, 1868,

generally. It was sent to a great many people all over

the Willamette Valley. Whether it was circulated out-

side of the State witness has no means of knowing, but

there were a great man}^ copies sent to them from friends

of the West Side Company up in the Willamette Valley.

Whereupon the complainant offered in evidence

"Government's Exhibit 103," to which defendants ob-

jected as inmiaterial, irrelevant and incompetent and

particularly in this that it is a self serving declaration

and not competent to prove the alleged facts recited

therein and does not appear to have been authorized by

the Oregon Central Railroad Company of Portland,

heretofore marked by the Examiner for identification

"Government's Exhibit 103, and which said "Govern-

ment's Exhibit 103" is hereinafter set out and described

and made a part of this Statement of the Evidence and

identified as "Government's Exhibit 103."

Whereupon the witness further testified as to "Gov-

ernment's Exhibit 104," that he had no definite knowl-

edge or authority from which he could say that the same
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was published and circulated with the knowledge of the

East Side Company, but Avitness believed it was so pub-

lished and circulated and everybody believed it but there

was no definite knowledge or authority that he could

refer to, to say that the East Side Companj^ had author-

ized it. The same general arguments appearing in this

circular "Government's Exhibit 104" were made by

John H. Mitchell and others representing the East Side

Company in the j^ublic discussions that took place be-

tween witness and others representing the West Side

Company, and this circular represents the arguments

that were used against the West Side Company. The

East Side Company had some men at work right straight

along from the time it commenced construction during

the year 1868, but he does not know how many men

there were, there never was a very large force. They

got out of money and had to sell the locomotives in Cali-

fornia to continue the work. Mr. Elliott was in charo-e

of the work on the East Side Railroad at that time.

Whereupon the complainant offered in evidence

"Government's Exhibit 104" heretofore marked by the

Examiner for identification "Government's Exhibit

104" and which said "Government's Exhibit 104" is

hereinafter set out and described and made part of this

Statement of the Evidence and identified as "Govern-

ment's Exhibit 104."

To which defendants objected as heresay, incompe-

tent, immaterial and irrelevant and as containing self-

serving declarations, and not proven to have been au-

thorized by the Oregon Central Railroad Company of
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Salem (East Side Company) and that such document

cannot be used to prove substantive facts therein stated.

Whereupon witness further testified that there was

another pamphlet after that on behalf of the East Side

Company distributed during the year 1868, and witness

identified "Government's Exhibit 105" as such circular

or pamphlet. It was generally circulated throughout

Western Oregon, particularly the Willamette Valley

and witness thinks it was taken to Washington City.

Whereupon the complainant offered in evidence

"Government's Exhibit 105" heretofore marked by the

Examiner for identification "Governments Exhibit

105" and which said "Government's Exhibit 105" is

hereinafter set out and described and made part of this

Statement of the Evidence and identified as "Govern-

ment's Exhibit 105" to which defendants objected as in-

competent, immaterial and irrelevant and a self-serving

declaration incompetent to prove any substantive fact

stated therein and as not shown to have been authorized

by the Oregon Central Railroad Company of Salem

(East Side Company.) These were the only two state-

ments that witness knew of that were circulated osten-

sibly on behalf of the East Side Company during the

year 1868. Elliott had charge of the work on the East

Side road from the beginning under a contract of con-

struction given to A. J. Cook & Company, which A. J.

Cook & Company was a myth; there was no one but

Elliott. It was a contract with himself. Elliott was

in charge of the work throughout 1868 but when Holla-

day came up to Oregon and took over the affairs Elliott
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remained a director of construction forces for a short

time but they soon quarreled and Elhott was ousted and

had nothing further to do with the Company and as to

financial affairs he had nothing to do with that after

Holladay came. Elliott was superseded entirely by Hol-

laday. Witness cannot tell the date Holladay came, but

just as soon as he came to Oregon his financial man

was George W. Weidler. He was Holladay's right hand

man and made all payments in money after that. Hol-

laday came to Oregon after the East Side Company

began construction and after it had graded, as he thinks,

as far as the Clackamas River. It was in the latter paii

of the summer of 1868 witness thinks when Holladay

came. Whereupon counsel for complainant and de-

defendants agree that it was September 12, 1868.

The general recollection of the witness was the same

as shown by the records of the East Side Company, that

Holladay took control of the Company by assignment

of the contract with A. J. Cook & Company on Septem-

ber 12, 1868. Prior to that time the East Side Com-
pany had not, to his knowledge, made any claim to the

land grant.

Whereupon the witness further testified as follows:

"Q. In the circular Government's Exhibit 104,

which }^ou say was circulated about May 1, 1868, it is

stated as follows: "The charge has been extensively

circulated that we are seeking to defraud the West side

of the river of a valuable franchise—of State and Gov-

ernment aid—in answer to which we have only to say.
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that we recognize that the Act of Congress granting

lands, and the Act of the last Legislature of Oregon,

are both inoperative, from the fact that the terms and

stipulations of those Acts have not been, and cannot be,

complied with. Any aid to be granted railroad enter-

prises in Oregon must be re-enacted by both State and

General Government, and we have no hesitation in

affirming that we claim no grants, privileges, or rights

for our Company, we do not desire also extended to the

West side of the valley.' I will ask if that represents

fairly the general contention urged on behalf of the

East Side Company during the controversy, prior to

the time that Mr. Holladay became connected with the

transaction.

Mr. Fenton: Objected to as immaterial, incompe-

tent, irrelevant and as not binding on either Company.

A. I think it does."

Whereupon witness further testified that the con-

troversy took this direction after Holladay came in that

witness and his associates were soon apprised of the fact

that Holladay was going to make an effort in the Legis-

lature to have the Company that he was connected with

either designated to receive the land grant or measures

or action taken leading in that direction. The Legisla-

ture met every two years at that time in September,

so that there was a session convening in September 1866

and the next session in September 1868 and the matter

was carried before the Legislative session which con-
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vened in September 1868. Both Companies appeared

before the legislature and carried on the fight in the Leg-

islature. The leaders that addressed the legislature on

behalf of the Companies were John H. JMitchell for the

Salem Company, the East Side Company, and James

K. Kelly on behalf of the West Side Company. Holla-

daj^ was in Salem and kept open house. Witness only

knew from hearsay the manner of Holladaj^'s campaign,

he never was at his caravansary, but Plolladay had quite

a number of hired men there to work with members of

the legislature, and after witness sold out his interest

to Holladay the latter admitted to witness what Holla-

day had done there to beat them.

Whereupon witness being asked what Holladay

said, counsel for defendants objected to that as not bind-

ing on the East Side Company as a corporation and as

incompetent, irrelevant and immaterial.

Whereupon the witness answered that "he told me

that it cost him $35,000 to get that action of the legisla-

ture in behalf of the East Side Company, and he told me
the sums of money that he paid to some of the members

of the legislature."

Whereupon counsel for defendants moved to strike

out this answer as incompetent, immaterial and irrele-

vant.

Whereupon the witness further testified that this

statement was made to him in the fall of 1870, or some-

time between July and the fall, witness cannot tell the

exact time. It was in one of his interviews in Holladay's
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house on Third Street and Holladay was at that time

president of the Oregon & Cahfornia Raih'oad Com-

pany.

Whereupon counsel for defendants renewed the mo-

tion to strike out this testimony upon the ground that

the declaration of Holladay could not be binding upon

the Oregon and California Railroad Company and that

it was not authorized.

Whereupon said witness further testified that this

fight that was carried on in the legislature in the fall of

1868 finally resulted in the resolution of October 20,

1868, which in terms rescinded the former designation

of the West Side Company and made a new designation

in favor of the East Side Company. When the fight

in the legislature started, the work of construction con-

tinued by both Companies. Witness thought that "Gov-

ernment's Exhibit 105" was not circulated on behalf

of the East Side Company until after the legislature

adjourned. That is his recollection. If it was circul-

ated, it was circulated secretly. He did not see it until

after the legislature adjourned. After the legislature

adjourned, the fight was carried into Congress. The

East Side Company employed Mitchell and witness

thinks Chadwick to go to Washington City and present

the matter there before Congress and the Vilest Side

Company sent Simeon G. Reed to represent its interests

but witness did not go and was not in Washington dur-

ing the time the matter was before Congress. He did

not go until after the fight, until after they had got the
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enabling act passed Congress, meaning the Act of April

10, 1869, and after they had practically comj^lied with

the act in constructing 20 miles of road. Then, witness

went on to Washington City to get the new grant from

Portland to McMinnville with a branch to Astoria. He
went on to Washington in December 1869, and stayed

there until May, 1870, but had only hearsay knowledge

as to whether "Government's Efxhibit 105" was used

before Congress. He heard what he knew from Mr.

Reed, their agent there. Reed represented that they had

given copies of this to all the members of Congress and

Senators.

Whreupon counsel for defendants moved to strike

out the answer of the witness as hearsay. Witness fur-

ther testified that he had a conversation with Senator

Corbett on this subject and he told him the same thing

but does not recollect that he ever had a talk with Mr.

Holladay about it.

Whereupon counsel for defendants renev/ed his mo-

tion to strike out all of said testimony as hearsay and

incompetent.

Whereupon the witness further testified that there

was a circular prepared on behalf of the West Side Com-

pany for use before Congress in reply to "Government's

Exhibit 105" and which was used before Congress, also

with an additional statement made by Mr. Reed and

thinks—but does not know—some other person joined

with Mr. Reed in that statement.

Whereupon witness identified that circular as "Gov-

ernment's Exhibit 106" and testified that he wrote the
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circular himself after he had seen "Government's Ex-

hibit 105." That he had "Government's Exhibit 105"

before him when he prepared "Government's Exhibit

106" and it was prepared for use before Congress and

was prepared in January 1869. January 19, 1869 is

approximately the correct date and it was authorized

by the Company after he had written it.

Whereupon complainant offered in evidence "Gov-

ernment's Exhibit 106" to which counsel for defendants

objected as incompetent, immaterial and irrelevant and

as a self-serving declaration in favor of the Oregon Cen-

tral Railroad Company of Portland, West Side, and as

not competent to prove any probative or ultimate fact

therein stated and as a narrative of alleged past events,

as not authorized by the Oregon Central Railroad Com-

pany of Portland and as not used or circulated among

members of Congress prior to vesting of the rights of

the Oregon Central (East Side) to the grant of July

25, 1866, by the designation made by the joint resolu-

tion of October 20, 1868.

Whereupon the complainant offered in evidence

"Government's Exhibit 106" heretofore marked by the

Examiner for identification "Government's Exhibit

106" which said "Government's Exhibit 106" is herein-

after set out and described and made part of this State-

ment of the Evidence and identified as "Government's

Exhibit 106."

Whereupon the witness further testified as follows:

"Q. Well, the controversy in Congress finally re-
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suited in the passage of tlie act of April 10, 1869?

Mr. Fenton: Objected to as calling for a conclusion

and not for a fact.

A. Yes, sir."

Whereupon the witness further testified that after

the act of April 10, 1869 was passed the East Side Com-

pany pushed its construction work more vigorously than

before and the West Side Company completed tem-

porary grading from the end of the five mile post on

its line to the town of Hillsboro during that summer,

but the West Side Company did not lay any track what-

ever prior to December 25, 1869, and the East Side Com-

pany completed its first section of 20 miles on December

25, 1869. He does not recollect doing anything on be-

half of the Company with reference to the land grant

under the Act of July 25, 1866 after the West Side Com-

pany failed to complete its first section of railroad with-

in the time required by the granting act. If they did

anything it has escaped his memory; that is, anything

with reference to the land grant. The condition of the

financial resources of the West Side Company in the

fall of 1869 were very limited. It received its financial

backing from the sources witness has already mentioned

and the Washington county people had collected some

money on their stipulation to pay interest on the bonds,

which was turned over to the Company. The City of

Portland had collected $10,000 or $12,000 on account

of the interest it had stipulated to pay and it was turned

over to the Company, and the Yamhill people, he thinks,
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never levied any tax to collect the interest on bonds they

had endorsed. The Company, by its own officers, car-

ried on the work of construction on the West Side Rail-

road down to the fall of 1869. They had no contract

with any one except the contract for the construction

of the bridges which had been let to Stephen Coffin

who had, under his contract, constructed the bridges on

the first five miles of road. Witness had forgotten, but

they had a contract with S. G. Reed & Company to con-

struct, he thinks, 159 miles of road, which the witness

thinks was dated in the fall of 1868, and this was one of

the reasons that Reed went on to Washington to get the

land grant to support that contract. After the act of

April 10, 1869 was passed this contract was abandoned,

and the Companj^ was again thrown on its own resources.

The Reed contract came to be entered into in this way.

While witness was engaged in directing the work and

expending the money that they had on the West Side

road, Edwin Russell, m.anager of the Bank of British

Colmnbia, said to him that he, Russell, was going back

to London on a visit and if witness would give him a

power of attorney he would see if he could raise any

money for him in London on his bonds. Witness did

not think there was mAich probability of his being able

to do anything, but talked the matter over with Captain

Ainsworth who thought, with himself, that they could

not raise any money in any money market on their bonds

as long as thej'- were in litigation in the way they were

with the East Side Company, but they decided that it

would do no harm anyway and so they made out the
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power of attorney to Mr. Russell to sell $500,000 of

the Company's bonds in London. Russell went on there

and to their great surprise within 30 days after he reach-

ed London cabled back that he could sell $500,000 worth

of the Company's bonds at sixty five cents on the dollar

cash and asked him to answer promptly whether they

would take it. Witness showed the cable to Ainsworth

who said to give him 24 hours to think about it and

witness replied "All right," and went out to the country

and gave him his 24 hours. Next day, not receiving any

answer from witness Russell, knowing that Ainsworth

was interested with him in the road cabled Ainsworth

who replied declining the offer. Witness very greatly

regretted this action and told Ainsworth that he thought

it was a great mistake, that that would put the Company

in funds to finish their 20 miles of road and get the land

grant and Ainsworth said if they sold bonds at that rate

they never could sell any more. On account of the dis-

appointment to witness in that London transaction Ains-

worth induced Reed to go into the contract to construct

150 miles of the road. When Mr. Reed came back from

Washington and failed to get the legislation in shape

that he wanted, or prevent the legislation of the East

Side Company, the West Side Company abandoned the

contract with S. G. Reed & Company and it was ap-

parent to witness then that they would not be able to

build the road in time. That is the first section of its

railroad in compliance with the Acts of Congress. Sub-

sequently they took steps to get another land grant.

With the means he had he kept up work on the road
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until the temporary grading was finished to Hillsboro

and then Captain Ainsworth gave witness $1,000 to go

back to Washington and see if he could get a subsequent

land grant in aid of the West Side Company. Before he

went back he had a talk with Senator Williams upon the

subject.

Whereupon witness being asked to give the sub-

stance of that conversation, it was stipulated between

counsel for the parties that this testimony should be

subject to the objection of the counsel for defendants

as incompetent, irrelevant, immaterial and as hearsay.

Whereupon the witness further testified as follows:

"A. Well, in Congress the senatorial representa-

tion from Oregon was divided. Mr. Corbett was an

active friend of the West Side Company, and Mr. Wil-

liams assumed friendship to the East Side Company,

and was instrumental in getting through the act of April

10, 1869; and for that action of Senator Williams, he

was very generally condemned on the West Side of the

river in the Willamette Valley, by the West Side people,

and by a great many men in Portland. And when he

came back to Oregon, he felt that more than ever and he

came and had an interview with me at my office in Port-

land, and to defend himself for his course in Congress,

and then wound up by saying, 'Now, I will show you

mj^ good faith and friendship for your company by do-

ing everj^thing I can to get you another grant,' and

advising me to go to Washington, and be there and ren-

der him any assistance I could."
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Whereupon the witness further testified that this

conversation took place about the 20th of December,

1869, Congress meeting on the first Monday in De-

cember. Witness went to Washington pursuant to the

suggestion of Senator Wilhams. Captain Ainsworth

gave him $1,000 to defray his expenses there and wit-

ness went to Washington and arrived there about 15

days after Congress convened in December, 1869, and

after that time the West Side Compan}^ never made any

claim to the grant under the Act of July 25, 1866. Wit-

ness stayed in Washington until May 1870, but as soon

as the second land grant bill was passed on May 4, 1870

he left Washington and came back to Oregon, leaving

4 or 5 days after May 4, 1870. During that winter,

for the purpose of procuring the passage of that bill,

witness met with the Committee on public lands repeat-

edly and discussed the proposition. The bill was drawn

up by Judge Olney. When witness got to Washington

he found that Cyrus Olney, of Astoria, had gone there

for the purpose of getting a land grant bill in aid of a

railroad to Astoria. Witness had not heard of that

before leaving Oregon, but when he arrived at Washing-

ton Judge Williams told him of that and told him to

have an interview with Judge Olney and combine their

interests ; that it would not do to have two bills, one for

his Companj^ and one for Olney's Company, and that

they must get together and combine their interests and

work together. Witness did that. He had an interview

with Judge Olney and they immediately agreed upon a

bill for a land grant from Portland to Eugene City on
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the West Side of the Willamette River, with a branch

from the main line to Astoria, from the vicinity of For-

est Grove, and that bill was introduced by Judge Wil-

liams. After it was introduced, Mr. Holladay came on

there and w^anted to get a land grant for himself from

Portland to Tacoma and the Northern Pacific people

immediately commenced to "oppose our bill" with the

belief that "we could knock out Holladay" because they

wanted the land grant between Portland and Tacoma.

V/itness had numerous interviews with the representa-

tives of the Northern Pacific and finally agreed with

them that witness and his associates would work for

the Northern Pacific land grant and the Northern Pa-

cific representatives would work for theirs and put Hol-

laday out of the ring. Witness then had meetings with

the Senate and House committees on public lands and

this bill for their Company was drawn up by Judge

Olney and before the House Committee. Witness had

frequent interviews with George W. Julien, who was

chairman of the Public Lands Committee as to the fea-

tures of that bill. Witness worked also with members

of Congress. Sam Cox was an old friend of his from

Ohio and John A. Bingham likewise. Bingham made

a speech in the house for the bill and Sam Cox, notwith-

standing liis old friendship, and while witness had helped

elect him to Congress, opposed the bill. He did not do

it very bitterly but said he had to maintain his record

that he was opposed to land grants. Witness had to

talk to a great many men. The sentiment in favor of

land grants to railroads was about dead and that was



vs. The United States i>ysi

the last bill that Congress ever passed in favor of land

grants to railroads.

"Mr. Fenton: That was May 31, 1870?

Mr. Townsend: May 31, 1870. There was one

March 1, 1871, the Texas Pacific.

Mr. Fenton : The one he refers to between Tacoma
and Portland, in favor of the Northern Pacific, was

May 31, 1870. That is the Northern Pacific Resolu-

tion.

A. Well, they were all agreed to at that same time,

I think, before the committees. I thought our bill was

the last one, and that they got theirs through first."

Mr. Fenton : No, yours was first."

Whereupon the witness further testified that the

bill for the second grant which may be called the West

Side grant, as originally introduced in Congress called

for a grant along the west side of the Willamette River

to Eugene and there was another proposition intro-

duced in Congress to extend that grant. After witness

had been in Washington two or three weeks or more,

B. J. Pengra, of Eugene City, came on and made known

to Williams that he wanted the land grant for a railroad

over the line of the Oregon Central Military Wagon
Road land grant, so as to provide for the construction of

a railroad from Winnemucca in Nevada to Eugene City,

Oregon. This was somewhat embarrassing, and they all

had a meeting that were interested in these things at the

house of Tom Fitch, who was a member of Congress

from Nevada. Pengra had succeeded in interesting
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Fitch in the proposition very much, and it was there

agreed—at the house of Fitch—Fitch bemg Pengra's

particular friend in the matter, that Pengra should have

a land grant from Winnemucca to Eugene City, and

that the West Side road, the Oregon Central Company,

should have the land grant from Eugene City to Port-

land, with the branch from Forest Grove to Astoria,

which would satisfy Judge Olney; and the land grant

to Eugene would satisfy the old West Side Oregon Cen-

tral Company; and the land grant from Eugene to

Winnemucca would satisfy Pengra and his friends and

the stockholders in the Oregon Central Wagon Road.

When Holladay came into the field he objected to the

land grant going anj^ further than McJNIinnville, in fact

any further than Forest Grove for the reason that it

would prevent him, Holladay, from selling his bonds

on the East Side road and defeat his enterprise, notwith-

standing he would get the old land grant because it

would be paralleling his line, and would possibly inter-

fere with his land grant, so that Holladay induced Judge

Williams to cut off the West Side land grant at Mc-

Minnville, under the promise that after he, Holladay,

had sold his bonds, at the subsequent session of Congress,

witness and his associates should have the gap between

McMinnville and Eugene filled up with an additional

grant. The bill providing for the grant from Eugene

to Winnemucca was then pending in Congress. Winne-

mucca is on the Central Pacific, so that the plan would

have made a continuous line from Portland to the East.

There was a change in the legislation after witness left
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Washington which had effect upon the future history

of the West Side Raih-oad. Witness left Washing-ton,

he thinks, about the 7th or 8th of May and stopped at

Wheeling, and at Belmont County, Ohio and then came

to Oregon. When he got to Umatilla he received a

telegram from Pengra to come back to Washington

immediately, that Williams had backed out of his agree-

ment and had introduced an amended bill for Pengra's

road, compelling it to connect with the Oregon & Cali-

fornia Railroad in the Rogue River Valley and that

was the change. That amended bill was brought in in

favor of Pengra's road. There was no change in the

branch, or Astoria's interest.

Whereupon witness further testified as follows

:

"Q. Well, now what promise of financial assist-

ance, if any, had you had, that was withdrawn from you

because of that change in the plan?

A. Well, before we had the meeting at Tom Fitch's

house, Pengra brought Mr. C. P. Huntington, who

was at the head of the Central Pacific Company over

to Washington City to satisfy Judge Williams that he

could get the money to build that road ; and Huntington

authorized the statement, and made the statement there,

that if Congress would pass the land grant as Mr. Pen-

gra desired it, and as it was agreed upon at Tom 1^'itch's

house, he would finance the proposition and build the

road to Oregon immediately from Winnemucca."

Whereupon witness further testified that the Pengra
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bill was never passed and no effort was subsequently

made to extend the grant of the West Side road from

McMinnville to Eugene.

Whereupon witness further testified as follows

:

"Q. Did you have any other prospective financial

support than the assurance of Mr. Huntington at the

time you returned to Oregon? That is, I mean, of any

substantial character?

A. Well, I had a contract with some i^eople in

Philadelphia to build the railroad to McMinnville.

Q. And when did you make that contract?

A. While I was in Washington City.

Q. The records of the West Side Company disclose

that it was on January 19, 1870. Is that approximately

correct?

A. I expect it is. I don't recollect the date."

Q. Well, now, at that time did the West Side Com-

pany, as represented by you as its president, have any

intention or purpose of claiming any further benefits,

making any further claim of benefits, under the act of

July 25, 1866?

Mr. Fenton: Objected to as immaterial, and as

incompetent, and as not a waiver of any rights which

the West Side Company may have obtained by what it

did, under what record it had made.
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A. No, we never asserted any further rights in

the old grant; never expected to get anything from it

of interest to us.

Q. And when this contract was made with the

Philadelphia people in January, 1870, did that have

reference to the former grant, or to the grant that you

expected to get?

A. It had reference to the grant we had and what

we had promised to get. The Philadelphia people had

sent a man over to Washington to see whether we were

likely to get what we claimed.

Q. Was that contract an absolute contract, or was
it contingent upon your securing the new grant?

A. No, it was an absolute contract. They sent

out an agent here to look the ground over afterwards.

Q. Well, now, what became of that contract?

A. Well, it was abandoned when Holladay bought

the majority of the stock in the West Side Company."

Whereupon witness further testified that Holladay

bought a majority of the stock in the West Side Com-
pany in June or July, 1870, shortly after witness re-

turned home from Washington and he was induced to

dispose of his interest in the West Side Company be-

cause they were in debt very much, and Holladay had

bought up claims, and there were threats to bring bank-

ruptcy proceedings against the Company and witness

knew that that would be the end of the Company if they
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proposition that was in dispute was that Holladay had

refused to establish stations at Hillsboro and Forest

Grove and wanted to build a town at Cornelius and pull

down those two towns, and they had to have that set-

tled, so it was agreed that those two towns were stations

and Cornelius paid off all the debts and then the Board

of Directors of witness and his associates surrendered

and that was the end of the connection of witness with

the West Side Company, or the East Side Company

either. He never had any connection with railroads

afterwards, except to help the Southern Pacific in some

of its right of way cases and damage cases and that way.

Witness was general freight and passenger agent for

the West Side road for several years—three years or

more—and had charge of Holladay's real estate com-

panies and edited a daily paper—The Bulletin. Holla-

day was at the head of the affairs of these two railroads

after witness sold out to Holladay. Halsey was Holla-

day's vice president and George Weidler was a general

utility man and they ran the business until the German
bond holders sent ]Mr. Koehler out here and then Holla-

day did not have so much to say.

Whereupon witness further testified as follows

:

"Q. Now, Mr. Gaston, I want to call your attention

briefly to a few of the issues raised by the answer of the

defendants in this case, and, supplementing your former

testimony, I want you to tell us what you can upon those

disputed questions, avoiding repetition, so far as you

can, of your former testimony. It is charged in the bill
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of complaint that a controversj^ arose between the East

Side Company and the West Side Company as to which

of the two companies was entitled to the land grant after

the resolution of the Legislature of Oregon of October

20, 1868, was passed. The answer admits that a con-

troversy arose, but alleges that it arose at about the time

of the incorporation of the East Side Company on April

22, 1867. What is the fact?

A. Why, the controversy arose about the name as

soon as the East Side Company was incorporated, and
it never stopped until it was apparent that the West Side

Company could not earn the land grant. It was a con-

tinuing controversy.

Q. As to the name?

A. Yes, sir.

Q. But when did the controversy as to which com-

pany was entitled to the land grant arise?

A. Well, that arose as soon as the East Side Com-

pany appeared in Congress and wanted to put in its

—

well, as soon as the legislature passed the resolution de-

claring that we had not received a lawful designation, it

was apparent then that they were going to take steps

to get the land grant, and the controversy about that

arose then.

Q. Prior to that time had they made any claim to

the land grant, so far as you know?
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A. No; they had disclaimed any claim to the land

grant.

Q. Now, the bill of complaint alleges that after

the East Side Company procured the passage of the

resolution of October 20, 1868, which rescinded the form-

er designation of the West Side Company, and assumed

to make a new designation in favor of the East Side

Company, the East Side Company applied to Congress

for an extension of the time within which it might file

an assent. The answer denies that the East Side Com-

pany applied to Congress. State what is the fact with

reference to that, if you know.

]Mr. Fenton: Object to that as incompetent, that

the witness could not know, and that his information

would only be hearsay, as he was not in Congres, not

there, not a member, and did not go to Congress until

December, 1869, after the loss of the land grant of July

25, 1866, by the West Side Company.

A. Well, I could only speak from hearsay ana

public report, that they were taking steps to claim the

land grant. That is the way I understood it from my
information.

Q. Was the subject discussed in the newspapers at

that time here in Oregon?

Same objection.

A. Oh, yes.
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Q. Were the proceedings in Congress upon the

subject discussed in the newspapers?

Same objection.

A. Oh, yes, they were all published and discussed

by everybody interested in those things.

Q. State whether or not the general newspaper

discussion disclosed whether representatives of the East

Side Company were in Washington soliciting the pass-

age of a new act.

Objected to as hearsay and incompetent.

A. Yes, from time to time there were publications,

by telegrams from Mitchell, as to the proceedings as

things went along, and letters published as things went

along, and when the act was finally passed in their favor,

why, Mitchell and Chadwick sent a telegram to the Ore-

gonian that they had gained everything they claimed

—

something like that.

Mr. Fenton: I object to that as not the best evi-

dence.

Q. Now, did any officer or representative of the

East Side Company ever, to your knowledge, dispute

or deny any of those reports, or telegrams, or letters?

Objected to as immaterial.

A. No; not that I know anything about, no.

Q. It is also alleged in the bill of complaint, and
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denied b}^ the answer, that the West Side Company ap-

peared in Congress and opposed the apphcation of the

East Side Company for an extension of time. You have

already identified the circular that you prepared for

use in Congress upon that occasion. Have you any fur-

ther information upon the subject?

Mr. Fenton: Same objection, and as hearsay.

A. Nothing more than the fact that we had sent

Mr. Reed there for that express jjurpose, of opposing

any claims of theirs, and Reed's letters to myself and

Ainsworth and others.

Q. Did Mr. Reed ever report to you, or the West

Side Company, the circulars or statements which he pre-

sented to Congress ?

A. He sent me copies. He never made any official

report. He sent me copies.

Q. Are these documents the ones that you refer

to?

A. Yes. These are the two. I don't know of any

others, but these are the two documents that I refer to

:

one 'Remonstrance' signed by Reed and the other 'Ob-

jections' signed by Reed,"

Whereupon counsel for complainant requested that

these two documents be marked "Government's Exhib-

its 107 and 108" respectively for identification and the

same were so marked and were identified by the witness

as the circulars received by him from Mr. Reed, sent
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from Washington.

Whereupon the complainant offered in evidence

"Government's Exhibits 107 and 108," to each of which

counsel for defendants objected as incompetent, imma-

terial and irrelevant, and as self-serving declarations

purporting to be made by S. G. Reed, and as incompe-

tent to prove any substantive fact recited or claimed to

be stated therein, and as not having been shown to have

been authorized by the West Side Comnanv. Which
said "Government's Exhibits 107 and 108" are herein-

after set out and described and made a part of this

Statement of the Evidence and identified herein as "Gov-

ernment's Exhibits 107 and 108."

Witness was thereupon shown a newspaper clipping

and stated that it was a publication of the telegram

signed by J. H. Mitchell and S. F. Chadwick, referred

to by him in his previous testimony and included in an

editorial notice of the matter in the Oregonian.

Whereupon counsel for complainant offered this

newspaper publication of the telegram in evidence and

asked to read the same into the record instead of identi-

fying the same as an exhibit.

Whereupon counsel for defendants objected to the

same as hearsay, incompetent, immaterial, irrelevant and

as not binding on any one, waiving objection to the

method of identifying the same; which telegram reads as

follows

:
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"Washington, D. C. April 10, 1869.

Editor Oregonian : The East Side Railroad bill has

passed both Houses and received the signature of the

President. The victory is complete.

J. H. Mitchell. S. F. Chadwick."

Whereupon the witness further testified as follows:

Q. "Mr. Gaston, the bill of complaint alleges that

the West Side Company failed to complete the construc-

tion of any of its railroad v/ithin the time required by

the Act of Congress July 25, 1866, and the Act of Con-

gress of June 25, 1868. The answer denies this fact.

Which is correct?

A. Well, it did not construct any railroad within

the time required.

Q. The bill of complaint also alleges that the West

Side Company abandoned all claim to the East Side

grant under the act of July 25, 1866, on or about the

month of January, 1870 and in lien thereof applied for

and received and accepted a new grant under the act of

May 4, 1870. This is denied by the answer. Please

state what is the fact.

Mr. Fenton : Obj ected to as calling for a conclusion,

both of law and fact, and as incompetent.

A. The fact was that the company did abandon

all claim to the Act of Congress of July, 1866, and ac-

cepted the new act of May, 1870, in lieu thereof.
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Q. Who represented the West Side Comi)any at

that time ? Who had authority to say whether the West
Side Company should abandon all claim under the Act

of July 25, 1866?

Mr. Fenton : Obj ected to as immaterial, and for the

further reason that the record of the witness thus far

taken, and his testimony, shows that the West Side Com-
pany was unable to complete the first twenty miles re-

quired by the Act of July 25, 1866, after the passage of

the act of April 10, 1869, and that when that failure

occurred Mr. Gaston, for his company and his associates,

no longer made any claim to any interest in the grant of

July 25, 1866, but applied for another and an inde-

pendent grant, without regard to the grant of July 25,

1866, after such failure and loss of the East Side grant

by failure to construct within time.

A. Why, the board of directors represented the

company, and it was decided to apply for a new grant,

without any reference to the old grant. There was no

condition of abandonment one way or another. It was

simply concluded that the company never could earn

the grant nor get it, and the thing to do was to get a

new grant, if possible.

Q. Mr. Gaston, it is alleged in the bill of com-

plaint that the East Side Company became involved

in litigation, questioning the validity of its corporate

organization, and because thereof the East Side Com-

pany was in effect reorganized under the name of the
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Oregon & California Railroad Company. The answer

denies that the East Side Company became involved

in any litigation questioning the validity of its incor-

poration. You have referred in your testimony to two

proceedings of that character. Can you call to mind any

other proceedings?

Mr. Fenton: Objected to as immaterial and not the

best evidence.

A. I think I have stated that proceedings were in-

stituted against the East Side Company to prevent them

from using our corporate name, and to dissolve their

alleged corporation, under the quo warranto acts of Ore-

gon, in the State courts. Now, if I did not mention the

proceeding by the bondholder Newby in the United

States Court, why, that

—

Q. You did.

A. Well, that is the only thing in addition to what

was done in the State courts. That case was prosecuted

against the East Side Company until Judge Deady de-

cided the matter.

Q. Mr. Gaston, to what extent, if any, did the line

of railroad adopted by the AVest Side Company under

the act of May 4, 1870, from Portland to JNIcMinnville

by way of Forest Grove, differ from the route of the

road that had been adopted in the first place by the

company under the act of July 25, 1866, that is, between

those two points?
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A. It didn't differ at all. It was precisely the

same."

Whereupon the witness further testified that in the

settlement with Holladay in the summer of 1870, his

stock was assigned to Dr. R. H. Towler, the private

secretary of Ben Holladay, as he recollects it, and after

this settlement with Holladay the affairs of the two

roads were still conducted separately and two corpora-

tions were maintained. Witness was general freight

and passenger agent of the West Side road when they

kept the business separatel}^ Had separate freight of-

fics and a man to look after that whose name he has

forgotten, but thinks the general bookkeeping was done

by Mr. Cunningham in the O. & C. office. This man

whose name he had forgotten was Major Hampton, and

then there was another man besides him. Major Hamp-

ton was the bookkeeper of the West Side road until it

was taken over in 1876. Witness knows he kept his of-

fice up at the other place, and that young man, W. S.

Ward, had his office in the old freight shed and kept

that business separate. That was about all the separa-

tion. The freight house of the East Side Company was

on the east side of the river and the West Side Company

on the West Side of the river ; that there was no bridge

in those days so that the two freight offices had to be

maintained separately.

Mr. Fenton: Mr. Townsend, the general offices

also were kept separately. I don't know whether Mr.

Gaston meant to be understood as saying that there was
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any combination, but, as I understand, the Oregon Cen-

tral (West Side) offices were kept entirely separate

from the Oregon Central (East Side).

A. Yes, as Mr. Fenton says, there was Major

Hampton there for years, and there was another man,

too. I have forgotten his name. I am just trying to

get it clearly in my own head. It was all kept separate,

and Mr. Peebles came out here from London to look

into the matter for the London stockholders, and I know

I went with him out over the road, and everything was

kept separately from the other company.

Q. The earnings and everything?

A. I think so. I think there is no doubt about that.

Mr. Peebles looked into everything very carefully."

Whereupon witness further testified that HoUaday,

after settlement with witness the real dominating

head of the West Side Company until the German

bondholders came and displaced him, and during that

same period was the real dominating head of the East

Side Company. He does not think there were any re-

lations between Judge Williams and Holladay, except

Williams' fear of Holladay's opposition and the in-

fluence of Senator Mitchell, whom Holladay controlled.

Witness never thought that Williams had ever yielded

to any pecuniary influence or anything like that, but

the relations of Holladay and Williams were friendly.

Aside from what witness has testified, he does not think

that Senator Wilhams gave Holladay any other sup-
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port in that fight. Judge Wilhams was perfectly aware

that the majority of the peoi>le in Oregon were opposed

to Holladay and his ways of doing business, and Judge

Williams himself was not in favor of Holladay's corrupt

schemes and his highwaj^ methods of doing business ; but

what he did was to placate his opposition rather than to

help him along witness thinks. Witness was on terms

of friendship with Holladay after his settlement with

him and does not think that in his subsequent talks with

Holladay he learned anything that would indicate

whether the East Side Company was presenting these

circulars and making that fight before Congress—he

does not think that was ever mentioned between them.

Holladay was in Washington during that fight in Con-

gress. He went there every year. He had two purposes

there. The first was to look after his railroad interests

and the second to get the old "mule claim" paid, as they

used to call it. He had a claim before Congress for a

large sum of money for the mules that the Indians and

the rebels ran off during the war. Alleged mules and

alleged rebels.

Whereupon on cross examination witness further

testified that he studied law at St. Clairsville, Ohio, and

was admitted to the bar of the Supreme Court of Ohio

at Newark, by Chief Justice Thomas W. Bartley, who

presided over the District Court, which entitled him to

practice in all the courts of Ohio, and on this certificate

of admission he was admitted to the Bar of the Supreme
Court of Oregon in September 1863, about a year after

he came to the State. He had practiced at Jacksonville
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since about July 1862, being admitted by Judge

Prim, a Justice of the Supreme Court at that time, and

a Circuit Judge, now dead, and continued his practice

at Salem with John Cartwright, afterwards United

States Attorney. He was in partnership with him about

a year and practiced law to a certain extent with Judge

Kelly, afterwards United States Senator from Oregon,

and Chief Justice of the Supreme Court of Oregon. He
practiced in his office after Judge Kelly retired from

the bench in 1882-3 and 4. He was, to a certain extent,

in touch with his profession from the time he was ad-

mitted to the Bar in Ohio until he retired from active

business of any kind. At the time he became connected

with the Oregon Central Railroad Company of Port-

land, called the West Side Company, he would not pre-

tend to say that he was conversant with the land laws of

the State, or in a general way with the land grants that

had been passed by Congress, or the decisions of the Su-

preme Court of the United States up to May 4, 1870,

because he would not have a knowledge of anything

that he had not specially looked up. It was the under-

standing of witness and his associates that the construc-

tion of the first 20 miles of road was a condition neces-

sary to earn the grant. That is to say, if the Company

did not construct the first 20 miles, or any part of it,

within the time, that by reason of the failure to con-

struct, the grant would be lost and witness thinks that

was a provision in the Statute and he thinks it was the

general judgment of the legal profession at that time.

Whereupon witness further testified as follows

:
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"Q. Now, do you recall the case of Schulenberg v.

Harriman, that was decided in the October term of the

Supreme Court, 1874<, reported in 21 Wallace page 44,

that announced a different doctrine from that generally

understood before that time?

A. No, I don't.

Q. You Avere not familiar with that case ?

A. No.

Q. And you have not examined it since?

A. No, Never did."

Whereupon the witness further testified that the Cal-

ifornia & Columbia River Railroad Company was never

organized. The incorporation papers were filed. Wit-

ness prepared them. It was an Oregon corporation.

He cannot say whether the articles were filed in the of-

fice of the Secretary of State at Salem or whether they

were simply executed, but thinks that they were filed.

Whereupon the witness further testified as follows:

"Q. Do you recall whether what is called the Barry

Survey, which was printed in the form of a pamphlet,

was survey of the California & Columbia River Railroad

Company, or was it a survey under the name of the Ore-

gon Central Railroad Company of Portland?

A. I don't think there was any particular—I ain't

certain that there was any particular name to it.
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Q. Well, you said in your testimony that there was

a Barry Survey?

A. Well, that was a general name that got to be

attached to it because he was a manager of the party

going along with it. It never got to be—it was never

any legal or corporate signification.

Q. This Colonel Barry's report, then, was a report

that was made and printed, as you recall, and it is refer-

red to in the legislative proceedings, I think the Journal

of the Oregon State Senate, 1864, in the Appendix,

pages 36 and 37, and also the House Journal of 1864,

pages 185 to 189. Do you know of its having been con-

sidered by the Legislature of 1864?

A. Well, I think it was read there, or parts of it

was read, and referred to, and I think that there was an

effort made to have it printed by the state.

Q. Well, now, that was a report based upon what

survej^ and whose survey, as you recall it?

A. That was Barry's survey.

Q. Well, what I am getting at is, is that the same

survejang party that stopped at Jacksonville, when you

took it up when they were stranded there, and they sub-

sequently went on north to the Columbia River?

A. Yes.

Q. That is the same survey that you referred to in

your testimony.
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A. Yes.

Q. And that was made in what year?

A. 1864."

Whereupon witness further testified that he does

not think that the California & Cohimhia River Rail-

road Company ever had any capital stock subscribed, or

elected a Board of Directors, but that was a fact he

does not think that Barry knew when he made his re-

])ort. Witness prepared the articles of incorporation

of the Oregon Central Railroad Company of Portland,

West Side, and they were written out by him in Salem.

Whereupon the witness further testified as follows:

"Q. I call your attention to paj:re 141 and pa^e 142

of Volume 7, No. 2, of the Quarterly of the Oregon

Historical Society, which purports to contain a copy of

these articles of incorporation, and of certificates of ack-

nowledgment, and file-mark endorsement by Samuel E.

May, and ask you if the signatures to these articles

—

J. S. Smith. I. R. Moores, J. H. Mitchell, E. D. Shat-

tuck, Jesse Applegate, F. A. Chenoweth, Joel Palmer,

and H. W. Corbett were not all taken, and their ack-

nowledgments taken by you as notary public, at Salem,

on or about the 29th day of September, 1866, and while

the Legislature of the State of Oregon was then in

session?

A. Well, now, it don't say

—

Q. Will you look at your certificate of acknowledg-

ment so that you may refresh your memory ?
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A. Well, I suppose that that states the fact. As

they were taken, they would sign and acknowledge from

time to time ; but that certificate was not made up until

some time afterwards.

Q. The certificate bears date what date?

A. The 16th of November.

Q. 1866?

A. Yes.

Q. Then the names that I have mentioned were

signed to that document sometime on or before the 29th

day of September, 1866; that is correct, isn't it?

A. Yes, they were signed before, just as I could see

them.

Q. And this certificate shows that M. M. Melvin

signed these articles at Salem on or about October 23,

1866, or rather acknowledged it before you at that time

—is that correct?

A. Yes. They acknowledged the signature.

Q. And the certificate further shows that George

L. Woods, at Salem, on or about November 10, 1866,

acknowledged these articles. Now, when did Woods

sign the articles? At what date?

A. Well, I suppose so, but I wouldn't say posi-

tively. I suppose that states the fact. There is some

of them signed after the articles were first filed.
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Q. I notice that the certificate recites that R. R.

Thompson, J. C. Ainsworth, S. G. Reed, John Mc-

Cracken, and C. H. Lewis acknowledged the execution

of these articles on the 16th day of November, 1866, and

it is certified by you under date of November 16, 1866,

that they then and there, at these several times set forth

in this certificate, did sign and seal said articles before

you, and in your presence, and acknowledged the same.

Is that according to your recollection?

A. Well, I think that that certificate there states

it about as it was.

Q. States the facts?

A. Yes, I should say so.

Q. Now, I notice that on the 20th day of Novem-

ber, 1866, Seth R. Hammer certifies that B. F. Brown,

Thomas H. Cox, and J. Gaston, personally known to

him to be the identical persons whose names are sub-

scribed to that document, acknowledged to him that they

signed the same for the purposes therein set forth. When
did Brown and Cox and Gaston sign with reference to

that date?

A. I think that day.

Q. Now, the J. Gaston mentioned in that certifi-

cate is the same J. Gaston whose name appears last on

the articles of incorporation, and that is your name?

A. Yes.
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Q. Now, at the time that you went into the Sec-

retary of State's office and delivered one copy of these

articles of incorporation to him, being Samuel E. May,

and as you say asked him to file the document, whose

name, as you now recall it, were on the articles?

A. I think all of them above that of Mr. Corbett.

Q. It would be including Mr. Corbett?

Mr. Townsend: Including Mr. Corbett.

A. Well, maybe including that.

Q. All of those that you certify acknowledged and

signed the same on or about September 29, 1866? That

is the way your certificate reads?

A. Yes.

Q. At that time, though, when you handed these

articles to the Secretary of State, you had not written

the certificate of acknowledgement?

A. No, sir.

Q. And you did not then have tlie signatures of

M. M. Melvin, George L. Woods, R. R. Thompson, J.

C. Ainsworth, S. G. Reed, John McCracken, C. H.
LcAvis, B. F. Brown, T. H. Cox, or J. Gaston?

A. No.

Q. And you had not taken their acknowledgments?

A. No.
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Q. And the acknowledgment of yourself, Thomas
H. Cox and B. F. Brown had not been taken?

A. No.

Q. Now, when you delivered this document in that

condition to Mr. Samuel E. May, Secretary of State,

what did you say to him, and what did he say to you, as

5^ou now recollect?

A. Oh, I couldn't recollect that. I suppose I said

that 'Here is the articles of incorporation of the Oregon

Central Railroad Company. I want you to file them.'

Q. And what did he say, or do you recollect what he

said?

A. And that I wanted to use them afterwards, in

showing them to the members of the Legislature. He
said, 'All right. I will put a pencil filing on it, and you

can bring them back, and then I will put a pen and ink

filing on it.' He put that on as a memorandum of the

date that I presented it to him.

Q. That is, he put a pencil memorandum, as you

recollect, on the back of this article or document?

A. Yes.

Q

A

Q
A

Of the date when you delivered it to him?

Yes.

And then he handed it back to you?

Yes.
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Q. Now, was the object of it being handed back

to you to enable you to go and get further signatures

to the articles of incorporation, and complete the ack-

nowledgment ?

A. Yes.

Q. You had intended to get other signatures to it

after, at the time he handed it back?

A. Yes ; well, m}^ main object was to show it to the

members of the Legislature, and get these signatures

that George L. Woods said he wanted put on.

Q. That would be Thompson and Ainsworth and

Reed, of Portland ?

A. Yes.

Q. Now, Thompson and Ainsworth and Reed were

all known to be capitalists?

A. Yes.

Q. And were the leading capitalists interested in

the West Side of the river, where Portland was then

and now is situated?

A. Yes.

Q. C. H. Lewis and W. S. Ladd were the two other

leading capitalists interested in Portland at that time?

A. Yes.

Q. Now, pursuant to that suggestion of Governor
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Woods, you desired to have these articles so that you

could get these other signatures?

A. Yes.

Q. Do you recall when George L. Woods was in-

augurated as Governor?

A. No, I don't recollect the date.

Q. He was elected Governor at the June election,

1866, wasn't he?

A. Yes.

Q. Then he was Governor as soon as the Legis-

lature met and canvassed the vote in September, 1866?

A. Yes.

Q. Then he was actually Governor at the time he

signed these articles?

A. Yes, sir.

Q. Do you recall when H. W. Corbett was elected

to the Senate, whether it w^as at this session of 1866?

A. Well, let me see—no, it wasn't at that session,

was it ?

Q. Yes.

A. Well, that was about the last day of the session.

Q. Yes, he was elected in September, 1866 ?
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A. Yes, I recollect now, because he was up there

fussing around about his candidacy for the Senate, and

among other things, we had a reception up at my house,

and he was there, and interviewing members of the Leg-

islature.

Q. Now, I call your attention to the names of all

these parties who signed the articles of incorporation of

the Oregon Central Railroad Company of September,

1866, referred to in your testimony, and which were ack-

nowledged by you,—the acknowledgments taken by you

as indicated and concluded by Seth R. Hammer, and

will ask you if there is any one living of that list of eigh-

teen excepting yourself and John McCracken?

A. That is the onty ones that I Ivnow of. I don't

think there is any others.

Q. I call your attention to the articles of incor-

poration of November 17, 1866, referred to in your testi-

mony, and purporting to be signed bv J. S. Smith, I. R.

Moores and E. N. Cooke, and will ask you if they are

not all dead?

A. They are all dead.

Q. I call your attention to the articles of the Ore-

gon Central Railroad Company of Salem, filed April

22, 1867, signed John H. Moores, Geo. L. Woods, S.

Elsworth by Geo. L. Woods, Atty., I. R. Moores, J. S.

Smith per I. R. Moores, Atty., E. N. Cooke per I. R.

Moores, Atty, Sam'l A. Clarke, and will ask you if they

are not all dead?



vs. The United States 1811

A. They are all dead.

Q. C. S. Woodworth, Notary Public, appears to

have taken the acknowledgment to the articles of incor-

poration of April 22, 1867. He is dead, too, isn't he?

A. Yes.

Q

A

Q

A

Q

A

Q

Is Seth R. Hammer living?

No, Seth is dead.

Is Samuel E. May living?

No. May is dead now.

Is J. C. Cartwright living or dead?

He is dead.

M. N. Chapman, formerly Deputy Clerk of

Marion County—"Mem" Chapman, as you knew him?

A. I don't know whether he is living or dead. He
was alive three or four years ago, but I don't know

whether he is living or not.

Q. You don't know. He is dead, is he not? I call

your attention to an article signed 'Joseph Gaston' which

appears in the Quarterly of the Oregon Historical So-

ciety, December, 1902, under the subject 'The Oregon

Central Railroad,' and found at -pages 315 to 326 of this

Quarterly, and will ask you if you prepared and wrote

and signed that article?

A. I did.
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Q. I call your attention to this language, on page

325: 'After losing the land grant the Oregon Central

Company sent Mr. Gaston to Washington City in De-

cember, 1869, where he was successful in getting from

Congress a second grant of land to aid in constructing

a railroad from Portland to McMinnville, with a branch

from Forest Grove to Astoria; and under which grant

the road was constructed to the Yamhill River at St.

Joe.' You remember that paragraph, do you?

A. Well, if it is there, I wrote it.

Q. Now, you state there that, after losing the land

grant, the Oregon Central Company sent Mr. Gaston to

Washington City in December, 1869. Now, it is true,

isn't it, Mr. Gaston, that before you started for Wash-

ington in December, 1869, the Oregon Central Railroad

Company, as you have stated here, thought it had lost

the land grant of July 25, 1866?

A. Well, the conclusion was that we were utterly

unable to comply with the Act of Congress, and from

that we assumed that we had lost the grant.

Q. In other words, because your company (West

Side Company) was unable to build its first twenty miles

before December 24, 1869, within the time required

by the act of June 25, 1868, you and your associates

thought the grant was lost?

A. Yes.

Q. Now, isn't this true, Mr. Gaston, that the rea-
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son why Mr. Reed, representing the Oregon Central

(West Side) went on to Washington to oppose any fur-

ther legislation, and particularly the act of April 10,

1869, was hecause your company desired to contest in

the courts the rights which each of you claimed to have

under the respective designations made by the Oregon

Legislature in 1866 and 1868, and that you did not want

Congress to pass any act that would allow the East Side

Company a chance to compete for the land grant, and

give them a chance to build the first twenty miles, or to

comply with the previous legislation? Isn't that the

reason why your company sent Reed on to oppose any

further legislation?

A. Well, now, as I recollect, the conversation be-

tween myself and Reed and Ainsworth in their office,

when they agreed to that contract, was that if Congress

let the grant stand as it was then, and made no altera-

tions or amendments, that they, Reed and Ainsworth

and Thompson, would put up the money immediately

and build the twenty miles without any reference to any

litigation.

Q. In other words, if there was no legislation, the

West Side Company was ready, and had promise of

financial support, and felt that it could earn the grant

of July 25, 1866?

A. Oh, yes, there was no question about that, be-

cause those men had the money. They were here in Port-

la nd They didn't have to go anywheres else to get it.
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Q. And that was your position—I mean, the posi-

tion of the West Side Company, and your associates,

notwithstanding the Legislature had attempted to desig-

nate the Oregon Central of Salem in October, 1868,

as the comj^any entitled to the grant?

A. Yes. They didn't care—Reed and Ainsworth

said they didn't care a snap for what the Legislature had

done; if Congress didn't interfere, why, they would build

the road.

Q. And they didn't then ask for any legislation ?

A. No.

Q. In 1869?

A. No, they simply

—

Q. Opposed it?

A. Opposed it."

Whereupon the witness further testified:

In the controversy at Washington, Mr. Corbett,

who lived on the West side of the river, and whose in-

terests were in Portland proper, at that time there being

no East Portland, or city on the East side of the river,

and he having been elected Senator in 1866, when the

West side company was designated as the beneficiary

of the grant, or entitled to have the grant of July 25,

1866, supported that company in all of these efforts to

prevent legislation, or to help it to earn the grant. While
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Williams, elected in September 1864, and who had been

two years in the Senate when Corbett arrived, was oc-

cupying a rather neutral position as to the two com-

panies, desiring >to please both if he could. In 1868 this

controversy between these two companies as to who

should build the road, and as to where it should be built,

and as to which company should have the benefit of the

land grant, had become a political question in the elec-

tion in June 1868, and witness thinks that it is about

true that the counties on the West side of the Willamette

River as far south as Eugene, or Lane County, was

practically unanimous for the West Side Company, and

the East side counties from Multnomah as far south

as Eugene were practically unanimous for the East Side

Company, and that entered into the election of state

senators and representatives to the legislature in 1868

on both sides of the river. He does not know whether

it is true that the contest was carried forward along the

same lines from Lane County south, through and in-

cluding Jackson County. He had lived in the Southern

part of the state, and most of 'the men down there sup-

ported him in the fight, but he does not know that they

took sides simply because the West side counties were

on his side.

Refreshing his memoiy of those early days, witness

recollects that Upton was a representative from Mult-

nomah County in the Legislature of 1868, and after-

wards became Circuit Judge for that county. Witness

remembers that some one offered House Joint Resolu-

tion No. 13, to designalte the Oregon Central Railroad
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Company, that is, the West Side Company, as the com-

pany entitled to receive the land and all the benefits of

the Act of Congress approved July 25, 1866, on October

6, 1866, but he had it in his mind that Foudray of Jack-

son Count}^ offered the resolution, but if it is recorded

that Upton offered the resolution, it is probably true.

Witness knows that the special message of Governor

Woods, identified by him, was communicated shortly be-

fore this legislative action was taken, but he does not

'think that he asked the Governor to send in his message,

but the Governor was very enthusiastic over the matter,

because he wanted to have some personal interest in it,

and volunteered the proposition. Witness knows that

House Joint Resolution No. 13 was referred to a com-

mi'ttee, and knows W. W. Upton, E. D. Foudray of

Jackson, James Gingles of Benton, Binger Herman of

Douglas, and John Whiteaker of Lane; they were in

the Legislature in 1866. Whiteaker had taken an active

part in the matter, and witness thinks he was favorable

to it. Witness knows that the Jackson County members

supported the measure very enthusiastically, but he does

not recollect as to the Portland members, but knows

that Upton did, because Upton was figuring all the way

through to get some interest in the proposition. Witness

knows that Corbett, W. S. Ladd and Governor Woods

and others were called before the House, and Woods

and Corbett made Yerj encouraging speeches in favor

of House Joint Resolution No. 13. Ladd said he did

not know much about it, but was in favor of building

railroads and in favor of the general proposition; he
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had not considered the matter much.

Witness recalls the bill that was passed and aj^proved

October 24, 1866, and referred to in the proceedings as

House Bill No. 78 entitled, "A Bill to aid in the con-

struction of the Oregon Central railroad," by which the

state undertook to pay interest on a million dollars of

bonds, to be issued by the Company, he having drawn

the bill himself after the decision of the Supreme Court

of California on a similar law. It was repealed at the

next session and never executed in any particular. He
does not recall that on October 17, 1868 Senator Miller

of Jackson County introduced or offered Senate Joint

Resolution No. 16, reciting the passage of House Joint

Resolution No. 13 and making the recitations which ap-

pear in that rescinding resolution, and that he urged its

passage ; and does not recollect the vote on Senate Joint

Resolution No. 16, but knows that it carried through

the Senate afterwards. He remembers that S. C. Adams
of Yamhill County, T. R. Cornelius of Washington

County, Binger Herman of Douglas County, B. F.

Holtzclaw of Josephine County, H. C. Huston of Lane

County, S. Ison of Baker, C. M. Pershbaker of Douglas,

Coos and Curry, and B. F. Burch of Polk County, voted

against Senate Joint Resolution No. 16. and that the

controversy became geographical, the West Side Sena-

tors voting as a unit, assisted by scattering votes from

the other sections of the state ; Witness thinks there was

a lot of them dodged, that is, did not vote at all. The

action of the Senate was communicated to the House on

October 19th, according to the records, and witness re-
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calls that C. B. Bellinger, who had successfully con-

tested the seat of Daniel Carlisle, of Benton, strongly

advocated this rescinding resolution, and that the House

divided upon the same lines geogi-aphically as the Sen-

ate, but Bellinger was then running a little store up at

Monroe, in Benton County, and for his action in that

matter was compelled to leave the county or give up his

storekeeping, and he came to East Portland afterwards

and Holladay gave him a half block over in Holladay's

Addition.

Witness knows that there was some scrap between

R. A. Bensel and J. C. Alexander, but that was all he

knew. The result was that the Legislature of 1868,

after a full and vigorous campaign on the respective

merits of the two lines, or the location of the two lines,

succeeded in dividing Western Oregon geographically.

Some of them voted on geographical division and for the

people that they thought they were representing, and

some of them voted for the coin that was in it.

Witness wrote the book called "Portland, Its His-

tory and Builders," as a matter of history and not as a

matter of legal parlance, in drawing legal documents,

and when he used the words "Thus securing this act of

the legislature in his favor, Holladay continued to push

the work of construction on the grade, and sent agents to

Washington to get an act through Congress enabling

his Salem company to file its acceptance of the land

grant act. Congress finally, on April 16, 1869, passed

an act extending the time for filing acceptance of the

land grant and providing that whichever of the two com-
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panies should first complete and put in operation twenty

miles of railroad from Portland southward into the Wil-

lamette Valley should be entitled to file such acceptance

of grant." That was the understanding of the effect of

what was done, that was the popular way of expressing

it. Wtiness furnished to Mrs. Victor a paper called

"Gaston's Railroad Development in Oregon" in manu-

script, and from this statement she compiled the state-

ment that is in Volume 2, Bancroft's History of Oregon.

The desire to have a railroad from Oregon to the

East took expression in the form of various companies

and surveys, various works of exploitation, from as

early as the exploitation of Governor I. I. Stevens in

1853. They had a railroad project up in the Provisional

Government at one time before that, witness thinks, but

Stevens was the first man to call national attention to

the matter. The Willamette Valley Railroad Com-

pany was a project gotten up, witness thinks, to build

a railroad from St. Helens up into the Willamette Val-

ley. He could not vouch for the statement that a charter

was granted to a company styling itself the Oregon &

California Railroad Company, which proposed to build

a road from Eugene City to some point on the East side

of the Willamette River below Oregon City, or possibly

to the Columbia River, back in April, 1854, but knows

there were various schemes proposed about that time,

and knows the St. Helens people had a great proposi-

tion, proposing to take all the business of the Willamette

Valley to St. Helens.



1820 O. (| C. R. R. Co., et al.

Witness knows that the Governor's special message

and this House Joint Resolution No. 13 found on page

251, down to and including the middle of page 260,

House Journal, 1866, introduced by Foudray, was re-

ferred to a committee of which Foudray was a member,

and that he took an active part and made some sort of

report back to the House about it, but that is all he

knows about it. They submitted therewith House Bill

No. 78, a bill to aid in the construction of the Oregon

Central railroad, which finally passed and became a law.

Whereupon Counsel for defendants offered and there

was admitted in evidence and read into the record from

the House Journal of 1866 the following: Mr. Foudray,

from the select committee, to whom was refeiTed the

special message of the governor, in relation to railroad

grant, presented the following report, accompanied by

a bill:
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REPORT
Mr. Speaker:

The special committee to whom was referred the

governor's special message and the house joint resolu-

tion No.— , on the subject of railroads, have had the same

under consideration, and beg leave to submit the follow-

ing report, with the accompanying bill, to aid in the

construction of the Oregon Central Railroad:

For several years the question of constructing a rail-

road through the Willamette, Umpqua and Rogue

River valleys, has been very generally discussed before

the people, some preliminary surveys have been made

and much valuable information gathered upon the sub-

ject; but before this legislature will adopt any legisla-

tion bearing upon the question, it will doubtless be nec-

essary to lay the important and material facts necessary

to a proper understanding of the enterprise fully before

the house, and to that end your committee has directed its

labors.

That a railroad through the above named valleys is

badly needed by the farmer and producer, and in fact

all classes of our population, must be obvious to the

most careless observer, and the bare mention of a few

facts is amply sufficient to set it forth in the strongest

light.

It is a well known fact that the wheat crop, the great

reliance of the Oregon farmer, scarcely ever yields him

one-third the price it commands in the San Francisco



1822 O. (| C. R. R. Co., et al.

market. In 1864 while wheat was sellmg readily for

$2.00 in San Francisco, it would bring the farmer but

75 cents in the Willamette valley, and now when it is

above $1.00 in San Francisco, it is dull sale at half that

price here. The same inequality of prices will be found

to prevail in all other articles of produce. It is absurd

to expect our farmers to prosper and aid in developing

the country, as long as they are subjected to such dis-

advantages in competing with the farmers of California.

And we cannot expect that other branches of business

will prosper when the farmer is thus deprived of the

profits of a good market for want of cheap transporta-

tion at all times. And as agriculture underlies the pros-

perity and wealth of the state, it is useless to hope for

general prosperity unless we resort to the means which

other states and countries employ—cheap and ready

transportation to a sure market. In southern Oregon

the obstacles to the exportation of agricultural products

are so great as to amount to a complete embargo; and

such must forever continue to be the condition of that

country, at least so far as the most profitable part of the

farmer's labor is concerned, until the country is tapped

by a railroad leading either to Portland or San Fran-

cisco. And as illustrating the necessity of a railroad

connection to the people of the southern counties, we

may mention the fact, ascertained from the books of

the commission merchants at Crescent City, California,

that the inhabitants of Josephine and Jackson counties

have in a single year paid out as freight money alone,

on 1,800 tons of merchandise imported, the sum of $179,-
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700. This large expenditure would be reduced fully

three-fourths by the construction of a railroad, while it

would give the people some opportunity to pay for this

merchandise by the exchange of the produce of the

farms, while cheap goods and cheap machinery would

stimulate the production of the mines immeasurably.

These are some of the burdens that the farmers of

Oregon are laboring under for want of railroad trans-

portation. It is growing worse every year, and will con-

tinue to do so, for the plain reason that the State of

California is fast completing its system of railroads, hav-

ing now over three hundred miles in actual operation and

hundreds more miles projected, by which the resources

of every acre of the agricultural land of that State will

be afforded the advantages of railroad transportation to

tide-water, and thus giving the farmers of that State

such an advantage as will enable them to keep Oregon

produce out of the markets of the world, until we, as a

State, do for our farmers what California, as a State,

has done for hers—aid in the construction of a system

of railroads.

It is true that we have some steamboat transporta-

tion in this State. So had California; but, unfortunately

for the State, it was like the steamboat advantages which

compelled California to build railroads. It can only be

relied on in certain seasons of the year, which being the

season of rain and mud compels the farmer to submit to

any rate of charges and send his produce to market, it

may be, at the very time when prices rule the lowest. The

prices for steamboat transportation are generally felt
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to be onerous and burdensome, no matter whether they

are as low as they might be or not, and the want of a

raUroad is all the more keenly felt, in order to afford

that sure and permanent competition which always re-

sults in the prosperity of the countr3^ As further illus-

trating the advantages of a railroad to the business of the

country, we make the following extract from a report

on this subject, by the senate committee on corporations

to the last legislature:

"The direct pecuniary advantages of a railroad

through Oregon may be briefly but more clearly set

forth by a little calculation. Statistics carefully pre-

pared by reliable men show that Polk county has this

year produced one million bushels of wheat. Suppose

that six hundred thousand bushels of this crop could be

spared to the San Francisco market. At the prices here-

tofore prevailing since harvest, this was worth in Polk

county about 75 cents per bushels, or $450,000. If there

had been a railroad running through Polk county to

steamship landing, this wheat would have sold in Polk

county, readily, for $1.50 per bushel, or $900,000, mak-

ing a clear gain of $450,000 to Polk county, on a single

crop of wheat, and leaving a margin of 50 cents per

bushel to transport the wheat to San Francisco—and all

the direct result of railroad transportation. This cal-

culation might be applied to wool, bacon, lard, oats, and

especially to the article of hay. Oregon can ship no

hay for want of means of transportation, while we have

the ability and can produce the best hay in the world,

and at a very large profit, if it could be cheaply trans-



vs. The United States 1825

ported to Portland.

"Owing to these burdens on Oregon farming, it is a

notorious fact that California is now importing grain

for feed from the Atlantic states cheaper than she can

get it from the granaries of her neighbor Oregon. Some

persons are disposed to berate and belittle Oregon farm-

ers for their want of energy in not supplying this San

Francisco demand at such handsome figures, and our

newspapers take up and echo the cry, 'no energy, no

industry,' etc. ; and while it is true that Oregon farmers

are no better than they ought to be, it is not true that

they will be found lacking in energy and industry to

supply San Francisco or any other good market, when

the means for doing so is afforded them, so they can

compete on an equal footing with the farmers of Cali-

fornia and the eastern states."

Freight and passengers—rise in land.

One of the most striking and convincing prooofs of

the great value of railroad transportation, is to be found

in the rapid development of the western states, and es-

pecially in the increase of the wheat crop. In 1850,

Wisconsin had no railways, and Illinois next to none.

The wheat crop of Wisconsin that year was but 4,250,-

000 bushels; Illinois, 9,500,000; of Pennsylvania, 15,-

500,000; and Pennsylvania was then the greatest wheat

producer of all the states by 2,000,000 bushels. But

from 1850 to 1860, Wisconsin and Illinois completed

their thorough railroad system, which enabled them

cheaply and readily to bring their grain to the markets
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of Milwaukee and Chicago; and so, in the year 1860, we

find by the census tables, Wisconsin has produced 15,-

700,000 bushels of wheat; Illinois 23,900,000 bushels,

and Pennsylvania but 13,000,000 bushels. During the

ten years between 1850 and 1860, there was a falling off

in the wheat production of the Atlantic states, while

at the same time, almost wholly through the encourage-

ment given to production by railway transportation, the

five great wheat states of the west, Indiana, Illinois,

Michigan, Wisconsin and Iowa, increased in production

47,000,000 bushels per annum—over three hundred per

cent on the products of 1850 was yielded in 1860; and

what is most remarkable, the price of wheat was nearly

twice as high in the latter as in the former year. In the

same states a similar increase is noted in almost every

other agricultural production.

As a natural consequence to such results in the pro-

duction of a country, would be an enormous increase in

the value of all real estate and other permanent prop-

erty. Such is found to be the fact everywhere. The

construction of a railroad has always increased the value

of the land in any country through which it runs, even

in old settled countries, not less than three fold, and

often quadrupled the returns on the assessor's list. But

this is a fact so well known that it need not be dwelt

upon.
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THE OREGON CENTRAL RAILROAD

We come now to consider a definite proposition.

Through the efforts of a few of our citizens, acting in

conjunction with some raih'oad capitahsts of California,

and aided by the Pacific coast delegation in congress, a

grant of twenty sections of public land per mile has been

secured from Congress to aid in constructing a line of

railroad from Portland, Oregon, to the Central Pacific

Railroad in California. It is made the duty of this legis-

lature to designate the company which shall receive and

manage so much of this land grant as lies within the state

of Oregon. In view of these facts the followhig named

gentlemen have incorporated themselves mider the gen-

eral incorporation law of this state, to wit: J. S. Smith,

I. R. Moores, J. H. Mitchell, E. D. Shattuck, Jesse

Applegate, Edward R. Geary, S. Ellsworth and H. W.
Corbett, under the name and style of "the Oregon Cen-

tral Railroad Company," for the purpose of receiving

the said grant of land, and using it so far as it may go,

towards the construction of the proposed railroad, pass-

ing through the Willamette, Umpqua and Rogue River

valleys. Under present circumstances, the land is not

available for the purpose of raising money, one of the

grant conditions being that twenty miles of railroad

must be finished and put in operation before the govern-

ment patent will issue for the land. It would be un-

reasonable on our 2)art to expect the federal govern-

ment to construct our works of internal improvement,

without the least effort upon our part. We are also able
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to state that this corporation, composed of our own

citizens, have received an offer from capitalists able to

command the means to construct the road, that if the

State of Oregon would render certain aid to the enter-

prise, all the funds needed would be forthcoming. We
are of opinion that it is better for the state to aid the

matter, in its collective capacity, than to rely on the

uncertain aid of private individuals. The reasons for

this are many and obvious. It is emphatically a work

for the benefit of the whole state, and every man,

woman and child in it. It will benefit all in proportion

to their property, and it is but simple justice that the

property thus benefited should contribute its ratable pro-

portion to secure a work of common benefit. We must

offer some inducement for foreign capital to become as-

sociated in our interests.

It cannot be expected that the money of our Oregon

capitalists, readily yielding here twelve per cent, per

annum, will desire or be willing to go into a great enter-

prise with capital which is satisfied with six and seven per

cent, per annum. For this reason we cannot rely on

individual aid alone in the matter. The great profits

and benefits of a railroad comes back to the people in

that indirect way of increasing the value of their land,

and raising the prices of their crops, rather than in divi-

dends on subscriptions. Other states aid their railroads.

In fact, it is the shape in which almost all the local aid is

furnished. New Y urk has been made the Empire State

by a liberal policy toward its internal improvements, giv-

ing upwards of $20,000,000 to canals alone. Virginia
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has given six millions to railroads. Ohio gave many
millions to the construction of its canals and railroads.

The young state of Minnesota has contracted to loan its

bonds to the railroads of that state, to the amount of

$24,950,000. Missouri has already given $17,656,000

in state bonds to the railroads of that state, which liberal

policy would have ere this made her the Empire State

of the west, but for the losses by the rebellion. California

has contracted to pay the interest on $1,500,000 of the

bonds of the General Pacific Railroad Company. And
so it is in every state that would keep up with the pros-

perity of the age.

It is proposed by the Oregon Central Railroad Com-

pany, that if the legislature will levy and appropriate,

whenever a section of twenty miles of railroad is finished

and put in operation, a sum of money sufficient to pay

the interest on $500,000 of the companj^'s bonds; and

whenever one hundred miles is finished and put in opera-

tion, the additional sum sufficient to pay the interest on

another $500,000 of the company's bonds, and so pay

this interest for twenty years, and also loan the company

the sum of $10,000 for preliminary contingent expenses,

the whole amount to be secured by a mortgage of all the

company's property to the State, and to be returned at

the expiration of the twenty years, then this company

agrees to proceed at once to the work of constructing

the road. After fully considering the matter, your com-

mittee are decidedly in favor of the proposition and have

reported the accompanying bill to carry the same into

effect.
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Experience has shown in other states that such as-

sumption of liabihty has not increased the rate of taxa-

tion on the i^roperty of tax-payers, and that the conse-

quent increase of revenue growing out of the increase in

the value of taxable property has more than compensated

the interest assumed, and the states as well as the tax-

payers have been less burthened, besides becoming hold-

ers of good mortgage security for all the money ad-

vanced. In Santa Clara comity, California, where the

county had subscribed $100,000 in bonds, the interest on

which amounted to $7,000 per annum, stating that the

rate of taxes had not been increased. The town of

Evansville, Indiana, subscribed $200,000 in bonds to the

Evansville and Crawfordsville Railroad, and it was not

necessary to increase the rate of taxes in order to pay

the annual interest. H. C. Wait, register of the United

States Land Office at St. Cloud, Minnesota, states that

the taxes have not been increased by reason of the aid

furnished railroads by that state. The secretary of the

state of Wisconsin reports that a large amount of the

comities and towns of that state aided in their corporate

capacity in the construction of railroads in that state,

but that in no instance was it necessary to increase the

rate of taxation in order to pay the annual interest on

the bonds. In 1852 the state of Illinois issued its bonds

to the amount of $12,000,000, taking therefor stock in

the railways projected in that state, and although the

annual interest on this vast amount of indebtedness

amounted to $840,000 annually, yet such was the rapid

increase of property on the tax roll, that it was not nee-
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essary to increase the rate of taxation to pay it. The

revenue from taxes on the increased value of property

occasioned by these railroads, has already enabled the

state to pay off more than $4,000,000 of the principal

debt, and it is now believed that the remainder will be

extinguished by the year 1876, without even increasing

the rate of taxation from the time the $12,000,000 bonds

were first issued until they are finally paid and can-

celled. This is a great historical fact in the growth of

this country, and assures us of our duty in going for-

ward to do something for the State of Oregon.

If Oregon gives the aid to this railroad proposed by

this bill, it will be necessary to paj^ $70,000 per annum

as soon as one hundred miles of road is finished. Then
how will the taxes stand? One hundred miles of railroad

will add to the tax list, first, its own cost—not less than

$4,000,000; secondly, not less than fifteen million dollars

on the increase of value of land and all other property;

aggregating an addition of nineteen million dollars to

the assessable property of the state. At five and a half

mills on the dollar, the present rate for state taxes, this

railroad addition to the tax roll would produce $104,000

annualty—$34,000 more than is asked for by the proposi-

tion submitted ; so the argument is in favor of granting

the aid asked for to build the railroad.

Your committee recommend the passage of the ac-

companying bill.

H. B. No. 78
—

"a bill to aid in the construction of

the Oregon Central Railroad."
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Whereupon the witness further testified that S. F.

Chadwick, J. H. Mitchell, W. S. Ladd and Simeon G.

Reed are dead. The old West Side Company did not

lay any track prior to December 24, 1869. It made a

temporary grade all the way to Hillsboro by December

26, 1869, and had built the bridges referred to and had

built some bridges in Washington County further out,

but had laid no rails. The Company obtained an or-

dinance for the location of its line on Fourth Street

earlier than December 26, 1869. The measure had been

pending for some time before the council, but he does

not know exactly when it was passed. The bond issue

of the City of Portland was for $250,000, and was after-

wards enjoined in a suit brought by H. C. Coulson

against the City of Portland and set aside as illegal. The

counties of Washington, JMultnomah and Yamhill turned

over the money that they had collected; they made an

assessment to pay the interest on the $50,000 and col-

lected that money in and gave it to the West Side Com-

pany, but afterwards this was enjoined by the courts.

A petition was circulated over Washmgton Countj^ ask-

ing the Count}'- Court to guarantee the interest on $50,-

000 of the bonds, and the County Court made an order

to that effect. That was afterwards set aside, but Yam-

hill County made no order.

Witness has seen the articles reported in the Oregon-

ion April 16, 1868, giving an account of the exercises

which took place at the breaking of ground on the West

Side April 15, 1868, and he made an address on that
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occasion, and he supposes he must have subscribed it

"J. Gaston, President of the Oregon Central Raih'oad

Company," or else it would not have been in the paper

that way.

"Q. I understood you to say that the Oregon Cen-

tral Railroad Company (West Side) did not have one-

half of its capital stock subscribed prior to the Stock-

holders' meeting of May 24, 1867, when the minutes of

the Stockholders' meeting, as shown by Journal No. 1

introduced in evidence, were recorded in this book, at

which B. F. Brown was President, George W. Lawson

was Secretary, and it is recorded here as the first Stock-

holders' meeting. Had there been no Stockholders'

meeting of the Oregon Central (West Side) before that

time?

A. Isn't that a meeting of the incorporators?

Q. It reads this way: 'Stockholders' Meeting.

Salem, Oregon, May 24, 1867. At a meeting this day

held at the office of the company B. F. Brown was duly

made president and G. W. Lawson secretary of the first

stockliolders' meeting. Whereupon came Seth R. Ham-
mer holding the proxy of Thomas H. Cox, incorporator,

G. W. Lawson holding the proxy of M. M. Melvin, in-

corporator, Cyrus A. Reed holding the proxy of Joel

Palmer, incorporator, and B. F. Brown and J. Gaston,

incorporators, in person, and also the present stock-

holders of said company, and upon a ballot being taken

for the election of a board of directors, the following:

named persons were duly elected directors of the Oregon
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Central Railroad Company, to-wit : William T. Newby,

J. M. Belcher, B. F. McCleuch, W. C. Whitson and J.

Gaston. The incorporators appointed Saturday, the

25th day of May inst. as the time and the town of Amity,

in Yamhill County, as the place for the first meeting of

said Board of Directors. Whereupon the meeting ad-

journed. B. F. Brown, President.'

A. Now, I had forgotten that meeting. I thought

it was held at Amity, but that was a meeting of the di-

rectors that was held at Amity.

Q. This was at Salem. This was the first meeting,

then, of the corporation?

A. Yes.

Q. Had you not had a meeting of the stockholders

before that?

A. That was a meeting of the stockholders as well

as of the incorporators.

Q. Yes, I know ; but at that time, isn't it true, Mr.

Gaston, that more than half of the capital stock of this

company had been subscribed, so that you were legally

organized ?

A. Yes. In order to make a legal incorporation, I

had subscribed one-half of the stock, and others had sub-

scribed a little—a share or so.

Q. When was that subscription made by you of
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one-half of the capital stock?

A. It must have been about that time—a day or

two before, or on that day—I couldn't say.

Q. Well, the articles were filed with the Secretary

of State, or by Samuel E. May, Secretary of State, were

actually formally filed, and indorsed as filed, on No-

vember 21, 1866, and you claim they were actually ten-

dered for filing, and received by him for filing, on Octo-

ber 6, 1866, in their uncompleted condition?

A. Yes.

Q. Now, when were the stock books opened for the

subscriptions to the stock? About when, do you remem-

ber?

A. Well, it was about the time of that meeting there

that you just read.

Q. Not until about May 24, 1867?

A. Well, that must have been about the time,

Q. Then, at the time that you were designated by

the Legislature the stock had not been subscribed ?

A. No, no stock had been subscribed.

Q. There had been no election of directors?

A. No.

Q. There had been nothing done excepting to ex-

ecute in part the articles of incorporation?
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A. Yes.

Q. Had you at that time filed the tripHcate in the

Count}^ Clerk's office, of Multnomah County?

A. Yes.

Q. You did that when?

A. I did that a day of two before I presented them

to May.

Q. That is, before the 6th of October?

A. Yes.

Q. Well, now, did j^ou leave them with the County

Clerk in their then signed condition?

A. In Multnomah County?

Q. Yes.

A. I can't say now whether I did, or whether I

brought them back that copy to Salem or not. I couldn't

say positive^ about that.

Q. Well, now, if you left them with the clerk here

of Multnomah County in October, but prior to October

6, 1866, then the articles that you left here were only

signed by the first four or five people?

A. Yes. I must have taken them back and carried

the three copies around, because they are all signed, I

think, the whole three copies are all signed by those

folks.
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Q. Then if you tendered it for filing here, you did

it the same as you did with May:

A. Yes.

Q. And withdrew it to get more subscribers?

A. Yes.

Q. And did you afterwards leave with the Secretary

of the Oregon Central Railroad Company a completed

copy?

A. Yes.

Q. As certified and acknowledged by you, and Mr.

Hammer as the Notary Public?

A. Yes, sir.

Q. And that, of course, was not done until on or

about November 21, 1866?

A. Yes.

Mr. Townsend: It could not be done until after

May, 1867. There wasn't any secretary, you know,

don't you? There wasn't any secretary until May 24th.

Q. With whom, now, did you leave this third copy ?

A. I kept it myself.

Q. What capacity did you have?

A. Well, I was appointed, you know, by the in-

corporators to solicit stock, and had in that way the
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charge of the papers.

Q. You had custody of the corporate records, as

far as anybody had custody of them?

A. Yes.

Q. Until the stockholders met with the incorporat-

ors on May 24, 1867?

A. Yes, the incorporators executed a paper author-

izing me, as secretary of the incorporators, to solicit sub-

scriptions of stock.

Mr. Townsend: Just a moment Mr. Gaston. The

statute provided that the incorporators, or a majority,

should designate one of their number to receive subscrip-

tions to capital stock?

A. Well, that is what they did.

Mr. Townsend: Yes, and it was under that author-

ity you were designated?

A. Yes, and under that authority I had kej^t the

office copy of the incorporation papers.

Q. But, as a matter of fact, the corporate stock

books, or the subscription of the stock, was not actually

made until a few days before the meeting of ]May 24,

1867?

A. No.

Q. That is to say, the physical subscription of your
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name for one-half of the capital stock was not made un-

til a day or two before May 24, 1867?

A. Yes, I think that is the fact.

Q. And do you recall whether that subscription

was made on a stock book, or what it was made on?

A. Oh, I think we had a little stock book, but I

don't know what became of it, or how that was man-

aged. We must have had a little stock book.

Witness further testified that J. M. Belcher was a

director and elected Vice-President of the West Side

Company, and was a merchant at Lafayette. Belcher

had a farm out near Wheatland in Yamhill County, at

the time this was going on. Mr. IMcClench had a farm

near Wheatland; lived just over the county line, above

Wheatland. Belcher is dead. W. C. Whitson and

Judge Williams are dead, and he thinks F. A. Cheno-

weth is dead. ^M. M. Melvin, J. C. Ainsworth, C. H.

Lewis, B. F. Brown, Geo. L. Woods, Joel Palmer, R.

R. Thompson, T. H. Cox, C. X. Terry, W. T. Newby,

B. F. McClench, S. Ellsworth, W. W. Upton, E. D.

Shattuck, Matthew P. Deady, C. B. Bellinger, W. S.

Caldwell, J. A. Chapman, former mayor of Portland,

Ira Jackson, County Judge of Washington County,

Thomas B. Humphreys, County Clerk of Washington

County, E. W. Haines, Secretary of the West Side

Company, George H. Andrews, T. R. Cornelius, S. C.

Adams, James B. Newby, son of William T. Newby,

S. G. Elliott, Ben Holladay, J. N. Dolph, George Weid-
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ler, R. W. Towler, H. B. Tucker, George W. Eberts,

S. Coffin, C. M. Carter, J. B. Underwood, Levi Estes,

S. M. Smith, C. S Silby, Judge Olney of Clatsop, W.
R. Halsey, all are dead. All of the men, as far as he

knows, that were in any wise connected with the Oregon

Central Railroad Company (West Side), excepting

himself and John McCraken, one of the incorporators,

are dead.

Whereupon the witness, upon redirect examination,

further testified that after he sold out his interest in

the West Side Company to Holladay, as he has de-

scribed, and after he entered the employ of the West

Side Company under Holladay, he became acquainted,

to a certain extent, with the plans of Holladay as to

handling the land grants. He became so acquainted by

conversations with him, just casual conversations, not

specially you know.

Q. What were those general plans, so far as you be-

came acquainted with them?

Mr. Fenton: Objected to as hearsay, and as not

binding on the Oregon Central Railroad Company of

Portland, or the Oregon Central Railroad Company of

Salem, or on the defendants or either of them, and as not

showing any authority on the part of Mr. Holladay to

make any declarations or statements on this subject.

A. He had oiganized a corporation, with main of-

fice in San Francisco in charge of Mr. Wilson, who had

formerly been Commissioner of the General Land Office
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in the United States Government, and who had charge

of the whole business of disposing of the lands. Mr.

Wilson had prepared maps and pamphlets, and sent

them broadcast over the United States and European

countries, advertising the lands for sale; and they had

appointed a local land agent here in Oregon, and made

Mr. I. R. Moores, who had formerly been connected v/ith

the East Side Oregon Central Railroad Company—put
him in charge of that office in Portland ; and advertised

the lands in Oregon. And men would come in there and

file applications to purchase the lands on time. I filed

applications to buy a quarter section in Wapato Lake,

in Washington County; and oh, there were a great many

men came in; and the terms were veiy liberal to people

who wanted to buy the lands—a small payment down

and interest on the balance, and small payments run-

ning for eight or ten years.

Q. Well, now, was the corporation that you refer

to The European and Oregon Land Company?

A. I think that was the name of it.

Q. You say that he placed Mr. Joseph F. Wilson

—

was it?

A. Joseph S. or Joseph F. I couldn't say what the

middle name was. I was acquainted with Mr. Wilson.

I met him in Washington City.

Q. Joseph S. Yes, you are right—Joseph S. Wil-

son. He had formerly been Commissioner of the Gen-

eral Land Office at Washington, D. C.
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A. Yes, sir.

Q. Now, when was he Commissioner of the Gen-

eral Land Office?

A. Well, he w^as Commissioner of the General Land

Office when I was in Washington City in the winter of

1869-70.

Q. Did you know anything about any correspond-

ence between Mr. Holladay and Mr. Wilson on the one

hand, and Senator Williams, who had become Attorney

General of the United States, on the other hand, with

reference to a legal construction of the provision of the

grant prohibiting sales except to actual settlers, in lim-

ited quantities, and for a limited price?

A. No, sir, I did not know anything about it.

Q. Or did you know anything about any corre-

spondence between Mr. Holladay and Mr. Wilson, on

the one hand, and the Department of the Interior on

the other hand, upon that subject?

A. No, sir.

Q. Did you see Mr. Wilson's writing so as to be-

come acquainted with it?

A. Well, I think I had correspondence with Mr.

Wilson myself. I have seen his signature.

Whereupon, the witness, being shown Government's

Exhibit 109, idetnified the copies of the letters purport-
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ing to have been signed by Wilson therein, and identi-

fied the signature of Wilson, as being his signature.

Whereupon, Counsel for complainant offered in evi-

dence Government's Exhibit 109, Government's Ex-

hibit 109-A, Government's Exhibit 109-B, Govern-

ment's Exhibit 109-C and Government's Exhibit 109-D,

duly certified, as prepared by and under the direction of

James F. Casey, employee in the Railroad Division of

the General Land Office at Washington, D. C, to each

and all of which exhibits Counsel for defendants objected

that the same were immaterial, irrelevant, and as not con-

trolling the legal effect of the acts of Congress; which

said several Government's Exhibits 109, 109-A, 109-B,

109-C and 109-D are hereinafter set out and described,

and made a part of this statement of the evidence and

so identified herein.

Whereupon the witness further testified on re-direct

examination, that he thought he had made himself clear,

that the vote on the proposition of this railroad grant

before the Legislature of Oregon in 1868 was made

on geographical lines, except where members of the

Legislature were influenced by other and improper con-

siderations. It was the understanding of witness then

and is yet that the division in the vote for and against

the proposition referred to was upon geographical

grounds except where the members had changed their

minds and voted for a consideration personal to them-

selves without reference to the justice of the conten-

tions of the two companies or the interests of their

constituents.
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STIPULATION
Whereupon it was stipulated between the parties

by their respective counsel that the record from the Sen-

nate and House Journals of the State of Oregon for

the year 1868 shows the residence by counties of the

members of the Senate and the members of the House

v/ho voted in favor of Senate Joint Resolution No. 16,

which subsequently became the resolution of October

20, 1868, and that the Senate Journal for the year 1868,

at page 253, sliov/s that there were fourteen votes cast

in favor of the Resolution and eight in opopsition there-

to and that the fourteen Senators voting in favor of

the Resolution were from and represented the fourteen

counties, as follows:

ame of Senator County

Bayley Benton

Brown Marion

Cochran Lane

Crawford Linn

Cyrus Linn

Dribblesbis Grant

Ford Umatilla

Hendershott Union

Miller Marion

Miller Jackson

Powell ^lultnomah

Stout Multnomah

Thompson Clackamas

Trevitt Wasco
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It is further stipulated that the House Journal

shows at page 366 that twenty-eight votes were cast

in favor of the Resolution and eighteen in opposition

thereto and that the names of the twenty-eight who

voted in favor of the Resolution, together with the coun-

ties which they represented, respectively, are as follows

:

Name of Representative County

Alexander Linn

Alexander Benton

Bellinger Benton

Beers Baker

Bryant Linn

Butler Wasco

Cox Josephine

Crooks Linn

Davenport Marion

Denny Marion

Gerrett Clackamas

Gray Grant

Gilfrey Lane

Johnson Linn

Kirk Umatilla

Louden Jackson

Litchenthaler Marion

Minto Marion

Powell Multnomah

Rinehart Union

Smith Jackson

Stites Linn
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Name of Representative County

Simpson Marion

Trullinger Clackamas

Tandy Lane

Winston Clatsop

White Jackson

Whiteaker Lane

Whereupon upon re-cross examination the witness

further testified that he had no personal knowledge of

the formation of the partnership agreement of Ben Hol-

iaday with C. Temple Emmett and S. G. Elliott, al-

leged to have occurred on September 12, 1868; he only

knew the general statement that they were partners.

Holladay came to Oregon first in connection with the

railroad enterprises in the latter part of June or the 1st

of July, 1868. Witness does not know whether Holla-

day was interested or not in the ])romotion of surveys

of California parties earlier than that. That was his

earliest knowledge of Holladay being in Oregon. He
met William Norris connected with these railroads only

once. Norris was a great friend of Holladay and was

in some way an intermediary in the steamship companies

with Latham. He did not know that the European &

Oregon Land Company was incorporated as a Califor-

nia corporation December 21, 1870. He only knew in

a general way that it was a California corporation, but

did not know when it was incorporated. Witness knew

that Joseph S. Wilson was president of that company

and he saw the offices at 3320 California Street, San
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Francisco, California. Witness does not think that Wil-

son was ever in Oregon in connection with this busi-

ness. I. R. Moores was the land agent of the company

at Portland during this short time that the European

and Oregon Land Company undertook to dispose of

this grant, but he does not think it ran a great while.

They did not succeed in selling the land; it was a very

expensive proposition and HoUaday said to witness that

he would have to get rid of it, or something like that.

They caused the advertisement of the sale of this land

to be circulated on the Continent of Europe in various

languages and spent considerable sums of money to in-

vite settlement of these lands as early as 1871 and 187"2

as witness understood from the statements and the lit-

erature that he saw. He saw a great deal of that liter-

ature and knew that a great deal of it was in languages

he could not read and that they were extensively circu-

lated for the purpose of inviting settlement of these

lands; witness saw several pamphlets at Holladay's

rooms; of course he could not read them, but Holladay

said they were being circulated. Witness thinks that

Norris was concerned in that matter, he was a sort of

confidential friend of Holladay's. He could not say that

he knew any of the officers of the European and Oregon

Land Company, except Wilson. He was personally

acquainted with Wilson before Wilson came to Cali-

fornia. Witness knew that William C. Ralston and

Francis Avery were interested with Holladay in these

schemes, but he could not say that they were officers of

the European and Oregon Land Company. He re-
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members that Ralston was cashier of the Bank of CaH-

fornia and knew him personally; he knew that William

Norris was connected with the Northern Pacific Trans-

portation Company, but could not say in what capacity,

and that Faxon D. Atherton of San Francisco was one

of the trustees of this company, and that ]Milton S.

Latham v/as manager of the London and San Francisco

Bank and also one of the trustees of this company; he

knew Latham in Ohio before Latham came out here.

Witness did not know Ed. H. Green and does not recol-

lect that he was one of the board of trustees of the

European and Oregon Land Company.

Whereupon S. S. Wlarr, called as a witness on behalf

of the United States being first duly sworn, testified

upon direct examination; that he is now what is called

law examiner in the General Land Office and has been

w^orking continuously in the Railroad Division of the

General Land Ofiice since May 1, 1877. The Railroad

Division was created about June, 1872. Before that, it

had been what was called "F Section of Division C" of

the Public Lands Division. He was formerly Chief of

the Railroad Division from 1897 or 1898 until some-

time in 1908 and was chief at the time this suit was in-

stituted.

Witness prepared at the request of counsel for com-

plainant, or caused to be prepared in his Division a state-

ment showing the date of the lists or selections, the

nmnber of selections, the Act of Congress under which

they were made, the area as finally clear listed, and pat-
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ented, the date of approval by the Secretary, number
and date of patent, of all lists and selections and patents

pertaining to the grant in Oregon under the Act ap-

proved Jul}^ 25, 1866 and the grant under the Act ap-

proved May 4, 1870.

Whereupon the witness identified this statement as

Government's Exhibit 110 as such statement prepared

by him and under his direction and from his belief it is

correct; it was prepared for that purpose and was com-

pared and the statement is correct as far as it could be

made. It was prepared under such circumstances that

as an official he could certify as to its accuracy; he was

Chief of that Division at the time it was prepared from

the records of his Division, under his immediate super-

vision and he felt responsible for the accuracy of it.

Whereupon counsel for complainant offered in evi-

dence Government's Exhibit 110, to which counsel for

defendants objected as inmiaterial, irrelevant and in-

competent, and renewed the objection to the jurisdic-

tion as made at the opening of the case and it was stip-

ulated that these objections may be understood as going

to all the testimony of the witness. Whereupon it was

stipulated between the parties that Government's Ex-

hibit 110 may be read into the record and the original

exhibit withdrawn, which said Government's Exhibit

110 is hereinafter set out and described and made a part

of this statement of the evidence and identified herein

as Government's Exhibit 110. Whereupon witness

further testified that Government's Exhibit 110 was pre-
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pared before the year 1909, during his service in the

Raih'oad Division of the General Land Office, his work

pertaining to the administration of these raiboad land

grants, including fhe proceedings with reference to lists

and selections and the issuance of patents. He would

not like to say now that he approved any of the lists

with reference to any of the lands involved in the present

suit; he does not remember whether any patents were

issued to the company during his time, but the record

will show if any were issued during his time, that he

approved those lists as Chief of the Division, approved

the certificate of the clerks of his Division that was at-

tached to them, that the lands are clear, of the character

prescribed in the grant, and passed under it. Such a

certificate as that is attached to every list, and if any

such patents were issued during his time as Chief of

the Division he approved that certificate. Whereupon,

upon cross-examination, the witness further testified,

that he was clerk in the Railroad Division from May 1,

1877, up to the time he became chief; his duties were

from May 1, 1877, up to the time he became chief,

adjusting conflicting claims between the railroad com-

panies and settlers or others within the limits of the rail-

road grant; when any tract of land became in conflict

or was claimed by somebody other than the railroad com-

pany, within the limits of this railroad grant, that came

up to his Division for adjustment; that Division deter-

mined and decided the matter, and witness did that ; that

M^as his particular duty during that time. He examined

some of the grants, perhaps some of the lists to see wheth-
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er they were clear or not, but the particular duty was

settling that contest between the settler or other claim-

ant and the railroad claimant. When he became Chief

of the Railroad Division his duties were to administer

the Division; review all the letters that were written,

see whether they were correct or not and in accordance

with the law. He had about 20 clerks imder him as chief

of the Division, and the Commissioner who would sign

the letters, was his superior officer. After a letter was

prepared, that is a decision rendered deciding this con-

flict that occurred, it would go to what is called the law

clerks—an examining board of lawyers; they would

pass upon this question, and issue it, sign it, approve of

it, and then it would go to the Commissioner for signa-

ture, who would sign it, return it to the Division and

the Division would copy and mail it. Any of the clerks

of the Division that had any occasion to go to the files

would have access to the files relating to these two grants.

In the adjustment of a claim, a conflict between the rail-

road and settler, or others, it was the duty of all the

clerks who had that to examine to examine all these

files ; not only that but to examine the plat books and all

the other records of the office and often times the field

notes. In explanation of the manner in which the cor-

respondence relating to these grants is kept the witness

says: "When a letter would come to the office that had

reference to any particular railroad grant, we have a

file that belongs to that particular railroad—a box that

we put that letter in. If it is something that we don't

think would affect the grant in any way, why, it goes
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as a miscellaneous letter ; but if it is a letter that we think

M^ould have any effect upon this grant, we would put

it in what we would call the Oregon and California file

—have a file for that purpose. Now, when that letter is

answered, or any decision is rendered in the matter, why,

that is press-copied—used to be—in a book for that

purpose, just an ordinary press-copy book. And they

had no particular press-copy book; they all went into

the same book. All the letters addressed to registers

and receivers went into one book, and all the letters ad-

dressed to individuals, miscellaneous letters, went into

another." Witness further testified that letters ad-

dressed to the Secretary of the Interior would go into

the miscellaneous press-copy book, as a rule. For a

time they had a Secretary's record, but for a good many

years back now it has gone into the miscellaneous book.

Different persons would pass upon the railroad selection

lists in the Railroad Division and in other Divisions. It

used to be the practice to have two clerks examine that

list in his Division and a])pend their certificates to it

and sign it; then at times there were other clerks—it

went to what is called the Swamp Division; a clerk there

would examine it and append his certificate; it went

to the Mineral Division, and clerks of the Mineral Di-

vision would append their certificate. Each one of those

certificates, being approved by the chief of the respective

Divisions. It is now the practice upon its return from

the Department clear-listed and approved by the Secre-

tary to go to the Recording Division to be written up as

a patent. At the time that most of these patents were
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issued, they were written in the Railroad Division. No
one clerk had full charge of examining the lists and writ-

ing the patent, but it was the practice, really, to give

the lists to the clerks who had charge of the particular

state that the land was located in, because he was more

familiar with that than anybod}^ else, and more likely

to get it right, but no one man had everything to do with

one particular list. Whereupon the witness upon re-

direct examination, further testified that the course one

of these lists and selections of lands by land grant rail-

road companies took, in detail, from the time it was first

filed in the local land office and transmitted to the general

land office was that the list was taken up and examined

by the Railroad Division of the office, for the purpose of

determining whether it was of the character of lands

prescribed in the grant and subject to patent to the

company. The examination of the Railroad Division

was of tract-books and the plats and field notes, to

determine that there was no conflicting claim. After

the examination was made the list was referred to the

Mineral Division of the General Land Office for exam-

ination by that Division to determine whether it was

free from any mineral claim. After that it was referred

to the Swamp Division to determine that it was free from

any swamp claim. The Mineral Division and the Swamp
Division appended their certificates to the list, but only

as to whether the land was mineral or swamp land. The

Railroad Division did all the rest of the examination.

The Railroad Division determined that the land was

within the proper limits described in the list. Some-
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times it was an indemnity selection, an indemnity list;

sometimes it was a primary list. If it was a primary list

the office determined that the land was within the pri-

mary limits of the grant ; and if it was an indemnity list,

the office determined that it was within the indemnity

limits of the grant, in the first place. They had on file

maps which defined the primary and indemnity limits of

each grant, so that by reference to the records he could

tell whether the lands claimed bj'- the railroad company

were within the limits of the grant to that company. That

was one thing that the Railroad Division determined.

The other Divisions didn't pay any attention to that part

of it. Their certificates were as to whether the land w^as

mineral in the Mineral Division, and whether it was

swamp in the Swamp Division. There were some claims

in the JMineral Division that did not show upon the tract

books. That was the reason of referring to the jNIin-

eral Division. The Swamp Division kept a set of tract

books of its own, and that was the reason of sending it

to the Swamp Division, for fear that there might have

been some neglect or error in posting it. But the work

of determining that the land was free from all claims

was the work of the Railroad Division, and that Division

first determined whether it was within the limits of the

grant at all. After v/itness came into the office it was

determined by the office whether the railroad had been

constructed opposite the lands claimed, and whether

the lands had been earned. Prior to that time this had

not been done. It frequently happened that there was

land, particularly under the old state grants, which the
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office certified without knowing whether the road was

constructed at all, and that happened so in the other

grants, too, sometimes; witness thinks that this was

avoided when he came in the office in 18T7. The otBce

then determined that the road was constructed opposite

the land and it ought always to have been done so. The

office determined whether there were conflicting home-

stead, pre-emption or other claims of record ; that is any

claim under the public land laws of the United States,

or any other laws of the United States, or any private

claim, or anything else that confficted with that grant.

In the examination of those grants, if they found there

was a claim existing to that land, either at the date of

the grant or at the date of the definite location of the

road, then they would cut that tract out of the list. That

would defeat the grant, even though the land might have

been free at the time of the selection or listing by the

company. If it was covered by some claim at the date

of the grant or at the date of the definite location, it

ouglit not to pass under the grant. These are what the

office calls present grants, and when the line of the road

is definitely located, then the grant attaches in the pri-

mary limits; and whatever is free and clear and of the

character of lands intended to be granted, passed at the

time of the definite location of the road, or did not pass

at all. In the indemnity limits, the right accrued on

selection, and it did not make any difference what the

previous condition of the land might have been if it

v/as clear at the time of the selection ; but in the primary

location, that land must have been free at the date of the
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grant and at the date of the definite location. Witness

does not think that outside of these several things men-

tioned by him that the Railroad Division determined

anything else. When these things were all determined

in favor of the Railroad Company, the list was submit-

ted to the Secretary, with recommendations that it be

approved. The land was all clear-listed before it went

to these other Divisions. If the other Divisions found

anything the matter with the list they would have to

write that list over again, or partly, whatever it was to

make it clear. After all the examinations had been made

the list was then submitted to the Secretary for his ap-

proval, and if there was anything discovered that was

wrong with it up to the date of approval, they would

correct it if necessary. They got the clear list after

examining the records of each Division, excepting the

Mineral Division and the Swamp Division. INIany times

they would have that examination made by the Mineral

Division and Swamp Division before the Railroad Di-

vision made the fair clear-list, then it would have to be

gone over again afterwards before the other Divisions

put their certificates on. The certificate of the Mineral

Division Avould show that there was no mineral claim

there, or if there had been a mineral claim that the

mineral claim had been adjusted, and rejected, and

wiped off the record. And it would be the same with the

Swamp Land Division. Then it was for the Railroad

Division to determine if there had been any previous

claim that had been w^ped off the record, whether that

claim was sufficient to have defeated the grant, that
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is to bring the lands within one of the exceptions to the

grant.

''Q. Now, since you have been identified with the

Raih-oad Division in 1877, has the Raih-oad Division

ever, in recommending a list or selection for patent, con-

sidered or determined whether any of the conditions sub-

sequent annexed to the grant have been violated ?

Mr. Fenton: Objected to as immaterial and incom-

petent.

A. No.

Q. Well, why haven't you done that?

Mr. Fenton: Same objection.

A. Why, the reason, perhaps, why we haven't done

this was that this land passed under the grant. We had

determined that, Ihat it passed under the grant.

Q. That matter was determined by the Department

of the Interior's own act?

A. Yes.

Q. And the rule as to what it would do ?

A. Yes.

Q. I want to know what the practice has been, and

when it arose, and whether it has been followed, and for

how long, of passing upon the breach of conditions sub-

sequent annexed to the grant or not passing upon them,

want to know which is the fact.
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A. Wo dill not. We never passed upon the ques-

tion as to the breach of the conditions subsequent. Tlie

way I understand this thing is this, now, that that was

something that tlie company was required to do after it

got its patent. It liad no right, legally, to do these things

until it got its patent. For instance, the sale of the land,

if it did, it might have sold something that it had no right

to at all. But after tlie company got its patent, then tlie

condition subsequent required it to do something. Now,

that was a matter that we didn't pay any attention to.

"^
1 . Fenton : I move to strike out the answer of the

witness as an opinion on a legal question, and as incom-

petent.

c>). 1 will ask you, M Marr, whether, since the de-

cision of the Supreme Court in Sehulenberg v. Harri-

man, speaking generally now, tlie Department of tlie

Interior, and particularly tlie Railroad Division of the

General Land Ot!iee, either ci>nsidered or determined

wliether tliere had Iveen any breaches of any conditions

suhstpient annexeti to the grant, in passing upon lists and

selections of land and approvinsr them for patent?

"^1 \ Fenton: Objected to as incompetent and im-

material.

A A^ t IL I win say this, that only for a short period

along in the early *80's—I cannot remember the time

exactly—^when there was a question as to looking to the

forfeiture of Uiese grants, we were directed then not to

issue patents under railroad grants where the road had



vs. The United States 1859

been constructed after the time prescribed in the law

when it should be constructed. That was afterwards

set aside, or anyhow we were directed to go on and issue

these patents, for the reason that we had no right to do

anything else. After the road was constinicted, that was.

Q. I understand. Well, at the time in the early

80's that you were instructed not to issue patents for

lands to railroad companies who constructed the rail-

road after the time prescribed, do you not recall that

there were many acts j)ending in Congress for the for-

feiture of those grants, some general acts as to all grants,

and a great many acts relating to pacific grants, and

that the order of the secretary in most instances re-

ferred to the fact that legislation was pending, and no

patent should be issued until Congress had acted?

A. Yes.

Q. You find that set forth in Donaldson's Piil)lic

Domain?

A. Yes. Yes, that was the reason for it—there was

legislation pending. In fact, the Act of March 3, 1887,

was under consideration some time before it was passed.

Q. And the General Forfeiture Act of September

29, 1890, was under consideration for some time?

A. Yes.

Q. Thirteen or fourteen years, was it not?

A. I don't remember how long, but it was some

time; a good while, anyhow."
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Whereupon, upon recross examination, the witness

further testified, that since he had been connected with

the Raih'oad Division, he had always ascertained, or at-

tempted to ascertain, whether the roads claiming lands

under these land grants had constructed their roads op-

posite to and coterminous with the lands applied for, and

he thinks that this rule has not been departed from since

he has been with the Railroad Division. For a time he

was instructed not to approve for patents lists applied

for where the roads were not constructed within the time,

although at the time of the application for patent the

road had been constructed past or opposite to and co-

terminous with the lands ; and that was particularly from

the time these acts introduced in Congress were fiirst

introduced up to September 29, 1890, when the General

Forfeiture Act was passed, that, that practice prevailed.

The Act of September 20, 1890, was a General Forfeit-

ure Act, and attempted to forfeit, and did forfeit, for

failure to construct opposite to and coterminous with the

road not then constructed. It did not forfeit anything

opposite constructed road. All constructed road, wheth-

er constructed in time or not, was considered as if it had

been constructed within the time under that act, and was

so construed in the Railroad Division. These lists

were posted on the tract-books as soon as they could get

them there, but at the time witness first came into the

office, those lists would come to the Railroad Division

first, and they would send them up to be posted on the

tract-books before the Railroad Division took action.

That was the first thing the Railroad Division did.
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Whereupon J. F. CASEY called as a witness on be-

half of the United States, being first duly sworn testi-

fied ; that he is at present employed in Division F of the

General Land Office, which has several Divisions desig-

nated by letters. Division F is the designation of the

Railroad Division. He has been employed in the Rail-

road Division for about a year (March 4, 1912), but

was there before, about fourteen j^ears before for about

four years and in the meantime has been employed all

the time in some other Division of the General Land Of-

fice. He first came in to the General Land Office in

1889. Was out then for a short time and returned in

1893 and has been continuously in the General Land

Office since 1893. He is familiar with the records of

the Railroad Division in the General Land Office per-

taining to railroad grants. "Government's Exhibits 109,

109-A, 109-B, 109-C and 109-D" were prepared and

certified under his direction, for use as evidence in this

case, at the request of counsel for the Government. Ex-

plaining the manner in which correspondence is filed and

kept for reference in this division, witness testified that

the letter, when it is received, goes to what is called the

mail room, is there docketed and a jacket made for it;

the jacket is briefed. All the papers pertaining to that

letter are put in one jacket; that is, if there were more

than one or two papers, if not, it did not have any jacket.

Then the letter is referred to the Division in which it be-

longs. It is answered there and if the letter relates to

one of these particular grants, it is put in the file box of

that grant. If it relates to any general subject it is put



1862 O. (| C. R. R. Co., et al.

in Miscellaneous Files. There is a separate file for each

grant. This jacket contained a brief of what the letters

contained, that is, the subject matter of the letters. At

the time he had the certified copies designated as "Gov-

ernment's Exhibit 109, 109-A, 109-B, 109-C and 109-D"

prepared they covered all the correspondence upon that

subject found in the files of the General Land Office, but

he did not examine the records in the Interior Depart-

ment thoroughly. He did examine the complete files

pertaining to the Oregon and California grant and the

so-called Oregon Central grant, being grants under the

Acts of Congress approved July 25, 1866, and May 4,

1870, respectively and there were no other papers in these

files pertaining to the subject matter of these exhibits,

except the ones set out in said exhibits. He took all the

boxes containing the files of letters received, examined

these and then went through the press copies of the an-

swers, that is he read them and he did not find in the

files anything pertaining to the restrictions of the grant,

upon the sale of the granted lands, other than disclosed

by "Government's Exhibits 109, 109-A, 109-B, 109-C

and 109-D."

Whereupon, witness testified as follows:

"Q. Is there any record in the General Land Of-

fice showing that that subject was ever before the Gen-

eral Land Oflfice, except this one transaction?

A. This is all found in the Railroad Division. As

to other divisions, I could not answer."
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Whereupon witness further testified that he is famil-

iar with the general system of handling the correspond-

ence in the General Land Office and if any correspond-

ence had reached the General Land Office, or any trans-

action had been addressed to the General Land Office

in any manner pertaining to the construction or admin-

istration of these provisions of the grants restricting the

sale of the granted land, they would have been referred

for action and for filing to the Railroad Division. He
gained his familiarity with the manner of handling the

mail in the General Land Office in what is known as the

Mail Room, where the mail is received and distributed.

He worked there for two, or three or four years. He
does not exactly remember how long. He has examined

the records of the General Land Office and particularly

the Railroad Division so that he can explain the circum-

stances under which the patent of June 21, 1909, des-

ignated as ''Supplemental Patent No. 3 for 161.75 acres

of land, covered by Selection List No. 2, of September

23, 1871" was issued to the Oregon & California Railroad

Company. The patent was issued for the fractional

northeast quarter, the southeast quarter and the frac-

tional southwest quarter, away back. Subsequently Mr,

Hoehling, on June 10, 1909, requested that as a re-sur-

vey had been made of that and the plat showed the de-

scription to be different from the descrij^tion which is in

the patent, a supplemental patent correcting the descrip-

tion so it would agree with the survey, be issued, and

that was the reason the second patent was issued, to cor-

rect that description in the original. It was just to cor-
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rect the original patent and not to cover siay additional

lands. To correct the description of the patent dated

May 29, 1872. He has examined the lists and selections

filed from time to time by the Oregon & California Rail-

road Company under the Act of July 25, 1866, and also

under the Act of May 4, 1870, upon which patents were

issued, as to the form of these lists and selections and the

name of the party who acted for the Railroad Companj^

as Land Agent or Land Commissioner, and has pre-

pared a statement which accurately sets forth the facts.

Whereupon witness further testified as follows:

"Q. Please refer to this statement, and explain

fully concerning the forms of lists and selections used in

the administration of these two land grants, and the

names of the persons acting on behalf of the Oregon and

California Railroad Company from time to time as land

agent, or acting land agent, or Land Commissioner.

A. Under Act of July 25, 1866, no lists or selec-

tions were made except in the name of the Oregon and

California Railroad Company. Under the last named

Act lists and selections were made in the general form

of List No. 1 (Government's Exhibit 111), dated July

12, 1870. Selections and lists continued in this general

form until early in 1876, and were signed by I. R.

Moores as Land Agent. Beginning on or about June

17, 1876, the selections and lists were upon the general

form of List No. 8 (Government's Exhibit 111-A),

signed by Paul Schulze as Land Agent. Selections and

lists continued in ihis general form until about the year
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1885. From the latter date the selections and lists were

upon the general form of List No. 16 (Government's

Exhibit 111-B), signed by George H. Andrews as Act-

ing Land Agent, until November 19, 1888, when Wil-

liam H. Mills was appointed Land Agent, and there-

after the lists and selections were in the general form of

List No. 17 (Government's Exhibit 111-C), until Sep-

tember 15, 1904, at which latter date Charles W. Eber-

lein was appointed Acting Land Agent, and thereafter

the selections and lists were in the general form of List

No. 104 (Government's Exhibit 111-D), until June 15,

1908; at the latter date Henry Conlin was appointed

Acting Land Agent, and thereafter the lists and selec-

tions were in the general form of List No. 106 (Govern-

ment's Exhibit 111-E), until September 21, 1908, when

B. A. McAUaster was appointed Land Commissioner,

and since that time lists and selections have been in the

general form of List No. 116 (Government's Exhibit

lll-F).

Under the Act of May 4, 1870, all lists and selections

upon which patents have been issued were made in the

name of the Oregon and California Railroad Company.

Under the latter act the selections and lists upon which

patents have issued were in the general form of List No.

1 (Government's Exhibit 111-G), dated January 20,

1888, signed by George H. Andrews as Acting Land

Agent, until November 19, 1888; since which latter date

all lists and selections have been in the general form of

List No. 11 (Government's Exhibit 111-H), signed by
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William H. Mills as Land Agent. No lists or selections

have been made mider the Act of May 4, 1870, since

Mills ceased to be Land Agent for the Oregon and Cal-

ifornia Railroad Company."

Whereupon the lists and selections referred to in the

answer of the witness are produced and identified respec-

tivly to conform to the answer of the witness.

Whereupon the complainant offered in evidence "Gov-

ernment's Exhibits, 111, 111-A, 111-B, 111-C, 111-D,

111-E, 111-F, 111-G and 111-H" excepting the descrip-

tion of lands and blank forms which are not filled out,

and which by consent are omitted, to each of which coun-

sel for defendants objected to as immaterial.

STIPULATION.

Whereupon it was stipulated that certified copies of

said exhibits just offered may be substituted for the

originals and that such certified copies should be read

into the record, which said several exhibits are hereinafter

set out and described and made a part of this Statement

of the Evidence and identified herein as "Government's

Exhibits 111, 111-A, 111-B, 111-C, 111-D, 111-E,

111-F, 111-G and 111-H" respectively.

Whereupon the witness further testified that the

subject of the issuance of the corrective patent on June

21, 1909, as shown by the records of the office was re-

ferred to Mr. Lord, an employe of the Railroad Division,

who prepared the letter transmitting the patent to the
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Recorder for signature. Mr. Lord is now dead. Every-

body knew that this suit was pending, but he could not

tell whether Mr. Lord knew it. Witness looked up

generally the records of the Railroad Division relating

to any correspondence or other transactions involving

the provisions of fhese two grants, restricting the man-

ner of selling the granted lands. There was no other

correspondence with other parties, or other transactions

relating to the same subject that he was able to find.

Whereupon the witness, upon cross-examination,

further testified tliat the stam]:) on the letter of June 10,

1909, purporting to be signed "A. A. Hoehling, Jr.,

attorney for said Company," referring to the Oregon

Railroad and Navigation Company which contained on

the upper right hand corner these words and figures

"65218. Registered G.L.O. June 12, 1909. Referred

to Assigned to Lord." was put on in

the Mail Room where they received the mail and the

Mr. I^ord there referred to is F. C. Lord of the Railroad

Division, who had charge of the lists and patents. The

])resumption is that this matter was referred to Mr.

Lord and that he prepared the patent and sent the letter

transmitting the patent to the Recorder for the Presi-

dent's signature. Mr. Lord was in the Railroad Divis-

ion in that capacity a great many years, and was be-

tween 50 and 60 years of age somewhere when he died.

Whereupon the witness further testified as follows:

"Q. Isn't he the man that would know, probably.
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as much about the pendency of this suit to forfeit these

land grants as any other man in the Railroad Division?

A. Not that I know of.

Q. Wasn't it his duty to know about the issuance

of patents, and to take orders as to the refusal to issue

further patents?

A. Yes, sir.

Q. Now, if there was a suspension of the further

issuance of patents, on account of this suit or for any

other reason, Mr. Lord would be the man to have that

knowledge, wouldn't he?

A. He would be very apt to have it, yes, sir.

Q. Whom would he get it from ?

A. Just like the rest of us.

Q. I mean, from whom would he get it?

A. Unless he was told unofficially, there would be

an order issued.

Q. If it came to him unofficially, from whom would

it come?

A. From his chief, or somebody told him.

Q. Who was his chief?

A. I don't know whether it was at that time a jNIr.

Dudley or Obenchain.
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Q. It was a matter of common knowledge that the

Government, after the passage of the resolution of April

30, 1908, by Congress, was prosecuting this suit to for-

feit these lands? I mean, a matter of common knowl-

edge in the office of the General Land Office ?

A. I don't know whether it was common knowl-

edge. I couldn't say that of course.

Q. The officers in the Railroad Division knew it?

A. I couldn't answer that.

Q. In your direct examination, I understood you

said everybody knew it?

A. Well, at that time, 1909."

Whereupon the witness further testified that the let-

ter of Mr. Hoehling of date June 10, 1909, was referred

to Division F, Oregon and California Railroad Com-

pan}^ and is a request for a supplemental patent, and this

is the patent about which he has been interrogated. Act-

ing upon that request the patent was issued.

Whereupon defendants offered in evidence, as part

of the cross examination of the witness this letter marked

"Defendants' Exhibit 250," and requested that the ex-

hibit be read into the record and withdrawn by consent,

which said "Defendants' exhibit 250" is hereinafter set

out and described and made a part of this Statement of

the Evidence and identified as "Defendants' Exhibit

250."
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ago, I notice copj^ of oi^inion given by Samual M. Wil-

son, etc., marked in red 'B'—letter 'B'; and I notice a

letter from Willis Drummond, of June 14, 1872, ad-

dressed to George H. Williams, Attorney General, on

paper headed 'Department of the Interior, General

Land Office.' And I notice a printed document, with

the red letter 'A' on the same, being copy of contract

between Trustees of Land Grant, Second, The E. & O.

Land Company, and third. The O. & C. B. B. Company;

and a letter to Attorney General Williams on the office

letter-head of The European and Oregon Land Com-

pany, of date Januarj^ 27, 1872, signed 'Jos. S. Wilson,

Prest.' And I notice a letter of June 5, 1872, purport-

ing to be a cop3^, on jiaper 'Department of the Interior,

Washington, D. C signed 'C. Delano, Secretary.' And

I notice another letter, on the letter-head of the Euro-

pean and Oregon Land Company, of date January 27,

1872, addressed to Ben Hoiladay, and signed 'Jos. S.

Wilson, Prest.' And I notice another letter, of April 10,

1871, addressed to Hon. Jos. S. Wilson, Prest. E. & O.

Land Co., purporting to be signed 'I. B. Moores, Land

Agent O. & C. B. B. Co.' And another letter, of no

date and no signature, but headed 'Department of the

Interior, Washington, D. C. 18— ' addressed to Jos. S.

Wilson, President E. & O. Land Co., San Francisco,

Cala.' Now, are these all of the documents, letters or

correspondence, or papers, that you found in this jacket

when you first made your search?

A. I couldn't answer that without examining that

copy there to check it. I think it is, though.
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Q. Well, if these documents that I have referred to

all are copied and no others are copied, in Government's

Exhibit 109 and 109-A to D, inclusive, then your an-

swer would be that it covers all that was found in the

jacket when you went there?

A. Yes, sir.

Q. You didn't find any written opinion there from

John H. JMitchell as the attorney of the Oregon and

California Railroad Company?

A. No, sir, not unless there was a copy made.

Mr. Townsend: No, it is not there.

Q. As a matter of fact, there is no such opinion

in that file, or was in that jacket, written or signed by

John H. Mitchell as attorney for the Oregon and Cali-

fornia Railroad Company?

A. No, sir.

Q. Do you know how many different people may
have had access to this jacket and its contents since July

16, 1872, down to a year ago, when you first examined

it?

A. No, sir.

Q. Every clerk in the General Land Office, or in

the Railroad Division, would have access to that,

wouldn't they?

A. If they had some business, yes.
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Q. As a matter of fact, it was out in the hall, where

any one could come along and look at it ?

A. It was out in the hall, yes, sir.

Q. And this file is in a loose jacket, and how is it

kept separate from the other years, or other letters in

the file known as the Oregon and California Railroad

Company file?

A. That is 1872. There was a band around the

1872 letters.

Q. Well, now, isn't it true, Mr. Casey, that these

contents are sometimes not all returned into the same

jacket, and that one paper might get into a file for 1873,

for instance ?

A. Yes—it doesn't very often happen.

Q. It does happen, though?

A. Yes, sometimes.

Q. And isn't it true that sometimes an important

instrument, like the assent of a railroad company to a

land grant, is examined by some person who is interested,

gets into the wrong file, or gets into an entirely different

pigeonhole in these records, and is afterwards found in

this place, and restored to the proper file?

A. Papers are sometimes misplaced.

Q. And that experience is not altogether unusual,

then, in the way these records are kept ?
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A. It is not very ordinary.

Q. And it sometimes might get into a file entirely

different from the Oregon and California Railroad

Company, as in a case where an acceptance got into the

file of the Northern Pacific Company, and was after-

wards found in the wrong file?

A. There is a possibility."

Whereupon the witness further testied that he could

not say that sometimes a letter or document belonging

in one file may be mislaid and placed inadvertantly in

the file of another different company or individual and

does not come to light for some years. That is not very

liable to happen. These records known as the Oregon

and California Railroad Company file, that were in the

General Land Office, that is the general files, were not

kept in one room, but were in about four rooms. That

is, three and the hall, as witness thinks. He thinks

there is no clerk, or chief, or officer here in the office

that was in charge in 1872. Witness could not answer

whether nearly all are dead or are gone or out of the

service that were employed in 1872, but that Mr. Marr

was the oldest employe in the General Land Office in

this Division. That is, the oldest in service, and is the

oldest one that would have anything to do, or any con-

nection with, the file of the Oregon and California Rail-

road Company. Witness does not know who Buxton is,

whose name is on this jacket in pencil. This name was

on the jacket when witness first examined it. He does

not know whether he was a clerk in the office or not.
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Whereupon, upon re-direct examination, the witness

further testified as follows

:

"Q. Mr. Casey, your attention has been called to

the fact that the photographic copy of the jacket con-

taining the Government's Exhibits 109, 109-A to 109-D,

inclusive, reads at the top 'Letter L,' whereas it appears

upon the original to be 'Letter K,' and your attention

was also directed to the fact that upon the original jacket

it appears to be 'No. 7128,' while upon the photographic

copy it appears 'No. ,' the number itself not ap-

pearing. Combining these two circumstances, and ex-

amining the original jacket and the ink in which the

letter 'K' is written and the figures '7128' are written, I

will ask you to explain how this probably occurred.

A. The letter 'K' is written in purple ink, and it

does not photograph. The figures '7128' are so faint

that they possibly did not photograph, or probably did

not photograph.

Q. So that this jacket originally was printed in

black ink 'Letter L. No. ' and the letter 'K' has

been written over the printed letter 'L' in ink, so that if

the ink did not take the photograph would show 'Letter

L. No. ,' as it was originally printed?

A. That is correct.

Q. Did you find any other jackets relating to this

general subject?

A. Two others.
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Q. Please produce them.

A. Letter I No. 92,880, containing a letter from

Honorable George H. Williams, Attorney General,

dated April 20, 1872; and letter K. No. 6956, which

contains a copy of letter of June 5, 1872, from the Sec-

retary of the Interior.

Q. Now, can you explain why when the letter of

June 27, 1872, was received from Attorney General Wil-

liams, the former correspondence was transferred to the

jacket in which was i)laced the last letter received from

General Williams upon the subject?

A. The papers were all taken over, presumablj^

from the way the answer reads, the papers were taken

over to the Secretary and brought back, and the letter

answered, and all the papers placed in the last jacket.

Q. Do the documents placed in this last jacket,

which has been identified here as 'Letter K. No. 7128'

bear any liiing marks that show that they were intended

to be kept in that j acket ?

A. Yes, sir.

Mr. Fenton: In what jacket?

A. This last one.

Q. How is that indicated?

A. They are labeled on the inside, each paper, be-

ginning with 'A'—labeled 'A-7128,' 'B-7128,' etc.

Mr. Ogilvy : Are there two A's and two B's ?
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A. No.

Mr. Fenton: While we are on that subject, I don't

understand the reason for the A, B, C, D, E, F, G, H.

A. Each letter was indicated in that manner that

went into the file.

Mr. Ogilvy: Were these numbers there when you

first examined them, Mr. Casey—A, B, C, D, etc. 7128?

A. I couldn't swear to that. I think they were,

though. I didn't notice for that particularly.

Q. I will call your attention to the notation at the

bottom of this jacket, 'Letter K No. 7128.' It orig-

inally read as follows: 'Received (G. L. O.) June 28,

1872' which was the day after the date of the last letter

written by Attorney General Williams; and the date

at the bottom was subsequently changed to read July

17, 1872; and a further notation upon this jacket shows

that the letter was answered on July 16, 1872. Does

this not indicate that the entire files were transferred to

the Secretary's office, as you have stated, and were final-

ly refiled on July 17, 1872?

A. Yes, it appears to indicate that. The letter

downstairs shows the date it was received was on the

17th. It was taken over, and must have been received

informally.

Mr. Ogilvy: It shows it was received the day after

it was answered?



vs. The United States 1879

A. Yes. It was probably received informally."

Whereupon, the witness further testified that from

the records of the Railroad Division, it appears that

William H. Mills, who acted as Land Agent for the

Oregon and California Railroad Company from 1888

until some time in 1904, also acted during the same

period as Land Agent for the Central Pacific in 1888,

but he could not tell for how long thereafter. Mr. Lord

died about a year ago, to the best of his knowledge. Other

people besides the clerks of this Division had access to

these files ; an attorney in good standing, and attorneys

for the Railroad Companies have access to them. It is

a frequent occurrence for attorneys representing those

land grant companies to go up and inspect these files.

He has not had charge of the files but believes the at-

torneys had had as much assess to these old files ordi-

narily as the employes of the Department. He could

not state how recently these files had been examined by

attorneys for the Railroad Companies, but he does not

mean by his testimony to raise any implication that pa-

pers have been taken out of their proper files either ac-

cidentally or intentionally by the employes of the di-

vision.

Whereupon upon re-cross examination, the witness

further testified that he does not mean to imply by his

testimony that any employe or attorney of any of these

railroad companies intentionally or accidentally took out

any of these documents.

Whereupon the witness further testified as follows:
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"Q. I notice that this jacket you referred to under

the head of 'Letter K' bears a number '6956' and is head-

ed 'Honorable Secretary of the Interior, June 5, 1872.'

and down below in pencil 'Copy of—then in ink 'Reply

to ours of the 20th ult.' and then in pencil this language:

'This copy belongs to certain papers filed by Attorney

General Williams May 20, 1872, and has been placed

therewith:' and in brackets 'To be filed:' then the usual

blank 'Referred to Division F' in ink; then 'Received

(G. L. O.) ' in print; in ink 'July 16, 1872.' This is the

jacket that you referred to as from which the transfer

was made to jacket No. 7128?

A. No, sir ; it is the first one—92880.

Q. Well, that is one of them—one of the two

jackets?

A. Yes, sir.

Q. In whose handwriting is this pencil memoran-

dum 'This copy belongs to certain papers filed by At-

torney General Williams May 10, 1872, and has been

placed therewith. ( To be filed' ) And at the bottom in

pencil is the name 'Cromwell'. Is that in his handwrit-

ing?

A. I couldn't tell you that, sir. There was a clerk

here by the name of Cromwell."

Whereupon witness further testified that Cromwell

was just a clerk in connection with the Railroad Division

and would have access officially to these files, and his
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duties would sometimes require him to have such access.

Cromwell died about 1895. The pencil memorandum

on this jacket was there when witness first saw it. He
notices that the jacket now contains a copy of a letter of

June 5, 1872, purporting to be from Secretary Delano

to Commissioner of the General Land Office Willis

Drummond, which is typewritten on Department of the

Interior stationery, but he does not think the original is

in '7128.' The original letter of the Secretary addressed

to Commissioner Drummond is not in these files and he

cannot tell where the original is. It would probably be

in these files, he could not tell why the original letter of

Secretary Delano addressed to Commissioner Drum-

mond should be in the Secretary's office and not in the

Commissioner's office. This is a typewritten and not a

photographic copy witness thought.

Whereupon witness further testified as follows

:

"Q. Now, I notice this 'Letter I. No. 92,880' jacket

is endorsed in writing 'Hon. George H. Williams, At-

torney General, April 20, 1872. Papers in the case of

Oregon & California R. R. Co. &c. Acknowledged

May 20, 1872. Papers sent to Secretary May 20, 1872.

Sec. to Atty. Genl. June 14, 1872, transmitting copy of

Secretary's opinion;' and then 'Received (G. L. O.)

April 22, 1872.' Now, is that a part of this same file

relating to this correspondence between Attorney .Gen-

eral Williams and the Commissioner of the General

Land Office?

A. Yes, sir.
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Q. And I notice the figures '15-139' on the back of

that jacket. What does that mean?

A. It means the vohime in which the thing was

docketed.

Q. NoAV, in that jacket I now find an original auto-

graph letter of George H. Williams, written on sta-

tionery 'Department of Justice, Washington, April 20,

1872,' addressed to Hon. Willis Drummond, Commis-

sioner General Land Office, Washington, D. C. From

your knowledge of the handwriting of General Will-

iams, or Attorney General Williams, would you say that

was an autograph letter of his ? It is written in the same

hand as the signature, isn't it ?

A. Yes, sir.

Q. And appears to be an autograph letter, doesn't

it?

A. Yes, sir.

Q. Now, is that photographed by you, or did you

photograph the carbon copy ?

A. That was photographed.

Q. The letter itself?

A. Yes, sir.

Q. The photograph would take all this ink, would

it?

A. Yes, sir.
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Q. Now, you found that as the only inclosure in

jacket No. 92,880 at this time?

A. That is all.

Q. These three j ackets are the only j ackets that you

found anywhere in the office of the General Land Office,

or in the files of the General Land Office, relating to this

subject matter?

A. That is all.

Q. You don't mean to say that there are no other?

There may be some other correspondence ?

A. That is all I found.

Q. That is all you found. That is all.

Mr. Townsend: In your investigation of the rec-

ords relating to the Oregon and California grant, you

have also examined the files of the office of the Secretary

of the Interior, have you not?

A. Yes, sir."

"Counsel for defendants admits that the counsel for

the Government, through Mr. Casey, produces a jacket

from the files of the Oregon and California Railroad

Company, formerly the Oregon Central, indorsed there-

on 'Received January 20, 1869. Dated January 19,

1869. From Hon. George H. Wilhams, U. S. Senate.

Subject, encloses S. Bill No. 776, To authorize the Ore-

gon Central R. R. Co. to file assent to Act July 25,



1884 O. ^ C. R. R. Co., et ah

1866, and asks for Secretary's views. Case 2, G 1, and

answered Januaiy 20, 1869, page 5Q5, Volume 1 Rail-

road,' and therewith a letter of George H. Williams of

date Januarj^ 19, 1869, headed 'Senate Chamber,' ad-

dressed to 'Hon. O. H. Browning, Secretary of the In-

terior, Washington, D. C together with a pamphlet

enclosed therewith entitled 'Statement of facts relative

to the incorporation and organization of the Oregon

Central Railroad Co. of Salem, Oregon,' being a copy

of Government's Exhibit 105."

STIPULATIONS.

Whereupon it was agreed that the circular or pam-

phlet designated as "Statement of Facts" need not be

included because it is a duplicate of "Government's Ex-

hibit 105." It was also admitted that by letter dated

January 20, 1869, Joseph Gaston transmitted to the

Secretary of the Interior a copy of "Government's Ex-

hibit 106," entitled "The Inside History of the Oregon

Central Railroad Companies," which was filed in the

office of the Secretary of the Interior on JMarch 15,

1869.

And it was further stipulated that if the Govern-

ment shall offer certified copy of the jacket enclosing

this docimient, the document itself need not be repeated

for the reason that it is an exact duplicate of "Govern-

ment's Exhibit 106." And it was further stipulated

that if this copy is made, the ink writing will be show^n



vs. The United States 1885

on the photograph, by ink if necessary."

Whereupon it was further stipulated between the

parties, by their respective counsel, as follows

:

STIPULATION.

My. Townsend : It is stipulated that J. F. Casey, if

recalled as a witness on behalf of the Government, would

testif}^ that the records of the General Land Office show

that the forest lieu selections referred to in Exhibit No.

9 to the joint and several answer of the defendants Ore-

gon and California Railroad Company, Southern Pa-

cific Companj^ and Stephen T. Gage, were examined

as to the title of the base lieu land tendered to the Gov-

ernment by the following named persons, who were law

clerks in the General Land Office during the time that

said forest lieu selections were pending in the Interior

Department, namely: F. C. Dezendorf, Albert G. Hall,

Harry W. Happy, Marvin M. McLean, Fletcher Mere-

dith, Benj. F. Sparhawk, George C. Stewart, Alva S.

Taber, James D. Tyler and Hugh H. Williams; and

that, in so far as the titles to any of said base lands were

accepted and approved by the Interior Department, as

set forth in said Exhibit No. 9 to said joint and several

answer as corrected by Exhibit No. 17 to the Stipulation

as to Facts entered into in this suit, the same were ap-

proved and accepted by the foregoing named law clerks.

It is further stipulated that, if the foregoing named

law clerks were called and sworn as witnesses on behalf

of the Government in this cause, each of them would
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testify that he approved the title to said base lands with-

out actual knowledge of the provisions of the Act of

April 10, 1869, or the Act of May 4, 1870 ; that he passed

the title after an examination in the following manner:

Accompanying each forest lieu selection was an abstract

of title showing patent by the Government to the Ore-

gon and California Railroad Company, conveyance by

the latter to a certain grantee, and conveyance by the

latter or some subsequent grantee to the United States

;

the patent record of the General Land Office was exam-

ined to verify the statement in the abstract as to the

issuance of patent—all of which patents were recorded

and of record at length in the General Land Office ; the

tract books were then examined to ascertain that the

lands tendered as base had not been used before for the

same purpose, and to ascertain generally whether the

lands tendered were proper base for the selections ten-

dered; each of said law clerks passing upon said titles

as aforesaid then approved the title, assuming that the

patent created an unconditional and unrestricted title,

and without examining the granting acts, and without

actual personal knowledge of the provisions of the Act

of April 10, 1869, or the Act of May 4, 1870; after the

title to the base lands tendered had been examined in

this manner, the selection was referred to the several

divisions of the General Land Office to ascertain if the

selected lands were subject to any prior adverse right

of any kind; after the selection had been approved by

each division of the General Land Office examining the

subject, it was referred to the Chief of the Forest Lieu
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Division, with the certificates of all of the law clerks and

other employees who had examined and approved the

selection as above stated; the Chief of the Forest Lieu

Division then approved the selection without special

examination of any of the subjects investigated by the

law clerks and chiefs of the several divisions as stated

above; in reliance upon the approval of the latter, the

selection was then approved by the Commissioner of the

General Land Office, and in like manner was approved

and patent ordered issued by the Secretary of the In-

terior.

It is further stipulated that, for the purpose of this

case, it shall be considered that the parties above named

have been sworn and testified as heretofore set forth,

subject to such objections as counsel for defendants now

desire to interpose.

To which testimony contained in said stipulation, and

the whole thereof, and to each and every part thereof,

excepting as to the approval by the Secretary of the

Interior, the defendants objected upon the ground that

the same is incompetent, irrelevant, and immaterial and

particularly upon the ground that such testimony can-

not be considered to impeach, qualify or limit the action

of the Secretary of the Interior, or of the United States

acting by and through him as such Secretary.

STIPULATION.

Whereupon it was stipulated that Mr. Charles J.
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Winton, if called as a witness would testify as follows

:

"That he and three of his former business associates

came from Wisconsin, where they were engaged in busi-

ness, in the year 1901, for the jDurpose of purchasing

timber lands in Oregon, which trip resulted in a written

contract between the Oregon and California Railroad

Company, as vendor, and A. B. Hammond and Charles

J. Winton, as purchasers, covering approximately 45,-

000 acres of these railroad lands situated in the Counties

of Tillamook, Yamhill and Washington, all of which

were included in the West Side grant with the exception

of 160 acres. The lands covered by this contract are

not involved in the present suit. No. 3340, but are in-

volved in the separate suit instituted against Hammond
and Winton and others, being suit No. 3449. The con-

tract referred to was dated August 16, 1901, but was in

fact executed early in September of the same year, when

Mr. Winton made a second trip to Oregon for that pur-

pose. This general statement is made to explain the

references by Mr. Winton in his testimony to the differ-

ent trips to Oregon. The transactions referred to in the

testimony of Mr. Winton now offered occurred after the

signing of the contract dated August 16, 1901, and dur-

ing ]Mr. Winton's second trip to Oregon, which was

some time in September, 1901."

Whereupon it was further stipulated that the George

H. Andrews referred to by witness in his testimony was

George H. Andrews who, as shown by other testimony

in this case was for many years acting land agent and
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secretary of the Oregon & California Railroad Com-

pany, and who died about two years ago, to all of which

testimony the defendants objected upon the ground that

the same is incompetent, irrelevant and immaterial and

particularly upon the ground that it appears from the

testimony of Winton that the so-called verbal option

was not in fact or in law an option, but if anything, a

general conversation with a prospective purchaser of

some of these lands; that it does not appear that An-

drews, either as secretary or acting land agent, had any

authority to make or offer to make a verbal or wi\y

option; that the terms of the verbal option were not

reduced to writing, were not certain either as to price or

quantity or location, and the same would be void under

the statute of frauds because not in writing and void

because uncertain ; that the minds of the parties did not

meet either as to price, acreage, time or terms.

Whereupon counsel for defendants admitted that

contract No. 6242 of date August 16, 1901, was ex-

ecuted by the Oregon & California Railroad Company,

as party of the first part and A. B. Hammond and

Charles J. Winton, as parties of the second part, and

that it was executed by the Company in the words stated

and that this is the contract referred to in the testimon;y

of witness.

Whereupon a certified copy of this contract of Au-

gust 16, 1901, as recorded in the county records was

admitted in evidence on behalf of the Government, to

which contract reference is made in this Statement of
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the Evidence, as if the same were fully written herein

and the same may be considered a part of this State-

ment of the Evidence.

Whereupon it was stipulated that said witness C. J.

Winton, would further testify as follows:

"Q. What else did you have to do with Mr. An-

drews at that time in reference to the purchase of these

lands, and what else did you do?

A. I talked with Mr. Andrews regarding the tim-

ber resources of Oregon, chance of manufacturing, and

asked him as to what his opinion was as to my coming to

Oregon to live—whether there was an opportunity here

of carrying on a successful active operation in his judg-

ment, and he told me that there was and that he thought

I could make no mistake in coming, and before I left

for my home—I am not sure whether it was on that trip

or the third trip I made, because I came to Oregon a

third time in the Fall—it was on the second trip, I think

I am correct in saying it was on the second trip, and I

had a verbal option from JNIr. Andrews on one hundred

thousand acres of Southern Pacific land, or the Oregon

and California land

—

Q. When you speak of the Southern Pacific lands

you refer to the lands of the Oregon and California Rail-

road Company

—

A. Which were in Oregon.

Q. Which is a part of the Southern Pacific system,

so far as the operation is concerned?
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A. Yes, sir. The lands upon which I had this op-

tion embraced all the so-called Oregon and California

Railroad lands in the State of Oregon, and were to be

selected in lots of not less than ten thousand acres in

one locality, burned spots and bare spots thrown out,

and the price was eight dollars an acre, and the terms

were one-tenth down, and the balance in nine annual

payments, six per cent interest. The price on the lands

of the Oregon and California Railroad Company had

been advanced—their general price—from seven to eight

dollars per acre, shortly after the purchase made by Mr.

Hammond and myself of the Tillamook tract.

Q. The first thing you did when you came to Port-

land on the second trip was to go before Mr. Andrews

in company with Mr. Hammond and close up your

contract ?

A. Yes, sir.

Q. Your option for additional lands was a subse-

quent transaction?

A. Yes, sir.

Q. How long was it before you returned home on

that trip that you had this conversation with Mr. An-

drews with reference to the purchase of additional rail-

road lands ?

A. We had talked in a general way about different

tracts of lands that he was offering for sale and during

one of those conversations I brought up the proposi-
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tion of getting an option on one hundred thousand acres

from him in groups, as I have stated. This—shall I

tell you what was in my mind on that thing, or don't

you care?

Q. Go ahead and state completely the negotiations

you had with Mr. Andrews upon that subject, give the

nature of the understanding you had with him, and any

purpose 5^ou had you may add by way of explanation.

A. He gave me the option and said that this would

mean the withdrawal of the Oregon and California lands

in the State of Oregon from market until we had made

our selections.

Q. That is—now, to make that definite, Mr. Win-

ton, he gave you an option to select one hundred thou-

sand acres from all of the unsold railroad lands?

A. Yes, sir.

Q. The lands to be in tracts of not less than ten

thousand acres in any one particular locality or water-

shed?

A

Q

A

Q

Yes, sir.

And the price was to be eight dollars an acre?

Yes, sir.

How long was the option to run?

The option was to run until I could tell him

definitely whether we would make the purchase, and
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payment would be made then of one-tenth the purchase

price.

Q. That is when you exercised the option?

A. When we made the selections.

Q. But how long were you to have to make the

selection—how long after you got home?

A. A year to make the selection, if we told him we

would take it—we were to have a year to make the selec-

tions.

Q. How long were you to have to tell him whether

you would take it?

A. Until I could confer with my associates.

Q. That is after your return home?

A. The second time.

Q. And he understood in a general way that that

would be within a couple of weeks or so—something like

that?

A. Something like that.

Q. Now, did you have any contract in writing cov-

ering that option?

A. No contract in writing, no writing about it.

Q. You simply had a verbal option and probably an

understanding that some written agreement would be
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made if you notified him that you and your associates

would exercise the option ?

A. Yes, sir.

Q. After your return to j'^our home after the sec-

ond trip you did not exercise the option, and so notified

him, I assimie?

A. Yes, sir.

Q. And that was the end of that transaction?

A. Yes, sir.

Q. For a course of two or three weeks, then, you

had under consideration, as you understand it, had the

right to exercise the general option which you have de-

scribed ?

A. Yes, sir.

Q. Well, now, why didn't you exercise that option,

Mr. Winton?

A . I favored exercising that option. My associates

thought it would be better—they didn't favor it and they

vv'cre in the majority and I let it lapse.

Q. What objection did they have to the deal?

A. They knew of the lands that we were buying

on the Kilches River for less money, and I told them

that we could buy claims here—at least they were so

represented to me and we had bought some of them for

less money than the railroad company's offer. We could
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get them direct from the homesteaders at from six to

six and a half an acre ; the raih'oad company asked eight

dollars.

Q. Who made that objection? Who of your asso-

ciates objected to the exercising of this option upon the

ground that you have just stated?

A, Why, it was talked over in a general meeting

that we had, and that was the conclusion arrived at.

Q. How did INIr. JSIortenson feel on that subject;

how did he express himself, I mean?

A. I don't know as I could say. He has generally

been pretty lenient with me in letting me have my own

way in transactions we have been interested; I think he

would have agreed if I had urged him to. I wasn't per-

haps as strong in my conviction that that was the thing

we ought to do as—I don't remember how he expressed

himself on that.

Q. Do you remember how the Gilberts expressed

themselves ?

A. I think it was the general talk that we had bet-

ter rest a little bit and await developments.

Q. Do you remember how Mr. Ross and Mr. Smith

expressed themselves with reference to this option ?

A. I think Mr. Ross didn't favor buying it.

Q. Well, now, if you knew that you could get lands

from homesteaders at six dollars and a half an acre.
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whj^ did you favor the purchasing of timber lands from

the raih'oad company at eight dollars an acre ?

A. I thought it was a chance to do a big amount

of business on a small amount of money. The selecting

of that land v/ould tie up all the railroad company's lands

in Oregon for a year, and I didn't think it could be done

inside of two years. In the meantime we would select

out the choice tracts of ten thousand acres at eight dollars

an acre, and I thought we could in turn sell them and

make a good turn on them at an advance over what we

had paid.

Q. Well, now, neither you nor your associates had

learned of anything that influenced you in determining

whether you would exercise that option ?

A. Not a thing. The question of the title of these

lands never came up in any way, shape or manner that

we have had any occasion to consider it until this agita-

tion in 1907. We considered that the contract that we

had with the Oregon and California Railroad Company

was just as good as though we had a contract with the

United States Government for that much land, and

that we got exactly the same title.

Q. I understood you to say yesterday that you and

Mr. ^lortenson and your associates on your return to

Wisconsin, the first trip, considered that you could af-

ford to pay more for these railroad lands than for the

homestead lands because of your confidence in the titles?
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A. And the fact that they were grouped up. It

costs money to group up lands. Some one has to stay

here and meet the man when he comes in to sell, got to

meet him and wait for him until the time comes when he

wants to sell.

Q. Now, if that consideration influenced your asso-

ciates and yourself on your first trip to Oregon, what

occurred between these two trips that you know of that

induced your associates to reverse their position and

recommend not taking these additional lands because

homestead lands could be bought for less?

A. Well, the transaction of these one hundred

thousand acres was a large transaction and they didn't

care to go into a transaction of that magnitude; they

didn't want to obligate themselves for that much money.

The business had developed into one of a great deal

larger magnitude in just a few months than any of us

contemplated when we first came to Oregon and it was

turned down on that account.

Whereupon Frank Griffith, called as a witness on

behalf of the complainant, and being duly sworn, testi-

fied : That he is in the employ of the Government at the

present time and has been in its service since 1899, and

during that time he has been employed in the Interior

Department and under assignment to the attorneys for

the Government in connection with public land cases

and is at the present time assigned by the Interior De-

partment to assist counsel for the Government in this



1898 O. (| C. R. R. Co., et al.

Oregon and California land grant case and other public

land cases ; that at request of counsel for Government in

this case he examined the files of the office of the Secre-

tary of the Interior and the General Land Office with

reference to all correspondence and all documents relat-

ing to land grants of the Oregon and California Railroad

Company that are involved in this suit. He found among

the files of the General Land Office and the office of the

Secretary of the Interior, correspondence relating to the

construction of the Act of April 10, 1869, which has been

introduced in evidence in this case as Government's Ex-

hibit 109, and this exhibit together with the other docu-

ments that have been introduced in evidence by the de-

fendants in connection therewith, constitute all of the

letters, files and other records relating to that question

which are on file in the office of the Secretary of the In-

terior and the General Land Office; he made a careful

search to ascertain if what he has stated is true, extend-

ing over a period of several weeks. He made different

trips, once in regard to the land office and at another

time in regard to the Secretary of the Interior's office

and examined every document on file in either office

relating to these two grants ; these files included the let-

ters that had been received by the Commissioner of the

General Land Office, or by the Secretary of the In-

terior, in Siny way appertaining to these grants, or at

least, the files purport to contain those letters.

"Q. I will ask you whether during the early ad-

ministration of the Oregon and California Railroad

Company land grants, being the Act of July 25, 1866,
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and the Act of Maj^ 4, 1870, involved in this cause, who,

if any one, acted as the medium of communication be-

tween the raih'oad company or its officers on the one

hand, and the Interior Department, or Commissioner of

the General Land Office on the other part ?

Mr. Fenton : I object to that as calling for the opin-

ion of the witness, and his conclusion from numerous

documents and files and from the correspondence itself,

and is therefore not competent, the documents being the

best evidence.

A. George H. Williams, both while he was in the

Senate and was Attorney General for the United States.

Mr. Townsend : Q. About how many communica-

tions did you find which were presented to the commis-

sioner of the General Land Office or the Secretary of

the Interior by George H. Williams which emanated

from the Oregon and California Railroad Companj^ or

its officers relatin^q. to these land grants?

Mr. Fenton: Same objection.

A. I should say about forty-five.

Mr. Townsend: Q. Did those letters relate to va-

ried subjects or to one particular subject?

Mr. Fenton: Same objection.

A. They related to every subject connected with

the road.
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Mr. Townsend: Q. Including filing maps of loca-

tion, etc., of lands, issuance of patents, and subjects of

that kind?

A. Yes."

Whereupon the witness further testified that during

a part of the time he was engaged in examining the rec-

ords of these offices Mr. Townsend, counsel for the Gov-

ernment, personally participated with him in the work.

A. A. Hoehling, Jr., is the Washington Attorney, or one

of the Washington attorneys, of the Oregon and Cali-

fornia Railroad Company, the California and Oregon

Railroad Company, Central Pacific Railroad Companj^,

and Southern Pacific Railroad Company, or allied com-

panies which had land grants. Witness during that

time, and while he was examining the records of the

General Land Office and of the office of the Secretary

of the Interior, found Mr. Ploehling or his assistants en-

gaged in a search of those records relating to land grants

of the Oregon and California Railroad Company. Wit-

ness is familiar with Government's exhibit 105, being

"Statement of facts relative to the incorporation and or-

ganization of the Oregon Central Railroad Companj^ of

Salem, Oregon," and found a copy of that pamphlet in

the files of the office of the Secretary of the Interior.

Whereupon, upon cross examination the witness further

testified that he did not read the whole of Government's

Exhibit 105, but from the outside cover of it and about

the last page of it, he would say that it is the same thing.

He did not read either of them all the way through;
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he read the outside cover and the last page. He saw

no more than one pamphlet there, that is the only one of

its kind that he saw on file back there were other pam-

phlets but not on that subject. The one he saw was

Government's Exhibit 105. He was going through

those files on two different trips. The trip that he found

the pam])hlet was in 1912, about the end of March. He
found these various documents, including the corre-

spondence, and communications from the various com-

panies to the Commissioner of the General Land Of-

fice and the Secretary of the Interior pretty well scat-

tered around the General Land Office. They did not

keep the same system; whether the system was bad or

not he would not want to say, but it was the old style

system of filing that was followed, there was a place

for everything, but nearh^ everything was in that place.

It goes by years. They would just put on the year 1868,

and everything that related to a railroad company for

that year would be there ; there would be a band right on

the outside of it, Init it just goes by the year. There is

a band around 1809, too, and if that band happened to

get loose and the papers detached, the papers for the

several years might be mixed. He could not say whether

the files of the Oregon Central of Salem were separately

kept or not, and would not say that they were found in-

discriminately among the files of the Oregon and Cali-

fornia Railroad Company and the Oregon Central,

West Side. He does not recollect whether he found a

separate file for the Act of May 4, 1870, or found a sep-

arate file for the Oregon Central. He saw that Book



1902 O.&^C. E. R. Co., et ah

of Letters Received, but did not pay much attention to

that part, because there was not much correspondence

there at that time. It was generaly given under the name

of the person who wrote the letter. No one showed him

where these files were, as he was pretty well acquainted

where they were, or where they ought to be, but he went

down with another fellow and they hunted for them

and found them. He had worked at this thing for

over thirteen years and knew where all of those files

were and where they ought to be.

STIPULATION.

Whereupon it was stipulated that the court should

take judicial notice of the pleadings, records, files and

proceedings in each of the suits in equity referred to in

Exhibit No. 10 of the joint and several answer of the

defendants Oregon and California Railroad Company,

Southern Pacific Company and Stephen T. Gage here-

in.

Whereupon Richard Koehler, called as a witness on

behalf of complainant, being first duly sworn, testified

;

that he now lives and has lived in Portland since 1874;

that he was born in Germany; in 1874 he came to the

United States as the financial agent or representative

of the German bondholders of the Oregon and Cali-

fornia Railroad Company under its bond issue of 1870

and some subsequent issues; he was connected with the

railroad in various capacities as the representative of

the bondholders committee jointly with Mr. Villard
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and others for some time, and when the road was reor-

ganized in 1881 became vice-president; was vice-presi-

dent before that and was manager or local manager of

the property. Wlien the road was placed in the hands

of a receiver in Januarj^ 1885 he became such receiver

and had charge of and managed the road during the

receivership until June 6, 1888, when the receivership

terminated. He l^hen became general manager of the

railroad and acted in that capacity until 1904. He is

and was familiar with the railroad, the nature of its

property, the character of the track, extent of the track,

extent and character of the rolling stock, depots, build-

ings and other equipment, and has been so familiar

since shortly after he came to Oregon in 1874. At

the time the mortgage of July 1, 1887 was executed

the Oregon and California Railroad Company owned

451 miles of railroad in Oregon; the mortgage cov-

ered that, together with any additional mileage that

the railroad might afterwards acquire, and the com-

pany had this number of miles of railroad as early as

January 19, 1885. After the railroad was reorgan-

ized in 1887 and 1888, as set forth in the pleadings and

evidence in this case, the railroad was extended from

Ashland to the southern boundary line of the state,

connecting with the line which had been extended from

the south; since that time the company has constructed

and has bought and reconstructed a number of miles

of railroad, until the present mileage is about 661 miles

and a fraction, but he does not know the exact mileage

at this very moment, but would have to refer to some
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of the annual reports or statements, but it is over 660

miles. In his judgment the railroad of the Oregon

and California Railroad Company, including all

equipment and rolling stock, and the other proj^ei-ty

mentioned in the mortgage, on July 1, 1887, with the

exception of the land grant lands, was of the value at

that time about $50,000 a mile. To which last named

testimony the defendants objected as incompetent and

immaterial, but the competency does not go to the

qualification of the witness to testify on that subject,

and it was understood that this objection should go to

all the rest of the testimony of the witness upon this

subject. The witness further testified that the value

of the road, after that time, has increased and to-day

with its 660 miles of track, or more, he thinks the rea-

sonable cash value of the road exceeds $50,000 a mile.

The mortgage of Juh% 1887, restricted the bond issue to

$30,000 a mile, that is, bonds were issued in accordance

with the terms of the mortgage, and these bonds were

never issued to a greater extent than the limitation

provided for in the mortgage. Whereupon upon cross

examination on behalf of the defendant Union Trust

Company the witness further testified: That in his

testimony he estimated the value of the road at the time

of the Union Trust Company mortgage at $50,000 a

mile and bases that figure upon his remembrance of

the value of the railroad property generalh% the cost

of construction of railroads, and its prospective earn-

ing power. These are the three elements he would

mention, and also his knowledge of railroad property
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generally. The road was finished to a connection with

the lines of the Central Pacific in the State of Califor-

nia, except the part to be built over the Siskiyou Moun-
tain Range. Wlnle this construction was quite ex-

pensive, yet it would have created practically a through

line between the Northwest and Portland, Oregon, and

San Francisco, ar?d there was to be expected a large

amount of passenger travel as well as freight travel

to be gradually developed. He took this into consid-

eration when he stated that the property was worth

$50,000 a mile. He figured that if the connection was

made with the California and Oregon line in Califor-

nia, there would be a future probably for the road. If

connection had been absolutely impossible for what-

ever reason it may have been, the value would have

been less, how much less he is not prepared to say. The

cost of construction from Ashland south was very

great. That was an expensive piece of road to build,

that is to a connection with the California and Oregon

line over the Siskiyou Mountains. The road was only

once in the hands of a receiver, but it was near bank-

ruptcy often; it was near bankruptcy in 1884, but

never came to actual bankruptcy until January, 1885.

His testimony that the value of the road has increased

since that time up to the present, is based also upon

the consideration of the traffic arrangements between

the railroad and the Southern Pacific and what is de-

nominated b}^ the Government as the Southern Pacific

System. Without through traffic, the value of the

property would not be as much as it is by enjoying this
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through traffic. Suppose that in the future, or imme-

diately, or at any time these traffic arrangements

should cease, and the Southern Pacific, instead of con-

tinuing to use the line as at present, should use the

Natron cut-off, which comes into the Oregon and Cal-

ifornia at Eugene, and connectes with the Central Pa-

cific at Weed, and suppose in addition to that, that a

parallel line down the Willamette Valley should con-

nect at Eugene with this line over the Central Pacific

at Weed, he could not give any estimate what the Ore-

gon and California line from Portland to Ashland

would be worth, but thought however that the increase

in population all over this section of the country would

in part at least compensate for an}^ loss of travel which

at present is enjoyed by the only line between Port-

land and San Francisco. A condition is possible when

it would not be the only line down through the Wil-

lamette Valley and there is now a line known as the

"Oregon Electric" running to Eugene. If traffic ar-

rangements were made so as to connect that up and go

across over to Weed then the Oregon and California line

from Eugene to the southern boundary of the state

v\^ould not grow in value as if it remained a monopoly;

it would be a local line beginning at Portland and end-

ing at Ashland, with no transcontinental connections

whatever, unless it found its own independent connec-

tions in California, and unless it should go on and

build, say from Ashland, a separate line on down

through, but as the conditions are now, it would have

no connections with anybody or any other line, except
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its own. To which last named testimony comisel for

complainant objected for the reason that the Act of

July 25, 1866, requires the operation of the railroad

from Portland to the southern boundary line of the

state and from there connecting with the California

and Oregon Railroad in California to the Central Pa-

cific in California, as a continuous line. Witness fur-

ther testified upon redirect examination, that on July

1, 1887, the railroad from Ashland to the southern

boundary line was nearly completed and the same was

true of the railroad on the California end northerly to

connect with it and that the contract for the construc-

tion of the railroad was made early in the year 1887

and work was well along at that time. In the valua-

tion of the road on July 1, 1887, he had taken into

consideration the connection of the two lines. He
thinks the name of the road constructing the Natron

cut-off is the Oregon and Eastern Railroad Company.

He is now exclusively an official of the Oregon and

Washington Railroad and Navigation Company. He
would not go so far as to assume that there will be no

future railroads constructed unless there is an increase

in business which justifies the investment. He has

not taken into consideration the construction of future

roads in making his estimates, but does not believe

there will be any future road constructed for the sole

purpose of depreciating the value of this railroad. The

railroad of the Oregon and California Railroad Com-

pany is in his opinion an essential link in the railroad

service of the Pacific Coast, and in his judgment this
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railroad will always possess a value, not only for the

local business, but as a connecting link in the general

railroad systems of the United States, and particularly

the Pacific Coast, but he would say that there is a

possibility that several lines of railroad may be built

within territory which permits of better operating fea-

tures as to grades and curvature than the Oregon and

California extension presents, but that fact does not

change his opinion as to the value of the property.

STIPULATION.

Whereupon it was stipulated that Richard Koehler

if called as a witness by the complainant, would testify

that the Southern Pacific Company, one of the defend-

ants in this case, is solvent and financially responsible

and financially able to pay all outstanding bonds of

the defendant, Oregon and California Railroad Com-

pany, the payment of which has been guaranteed by the

Southern Pacific Company, as set forth in the plead-

ings and as shown by the evidence and stipulation as

to the facts in this case. But the defendants object to

the testimony as incompetent, immaterial and irrele-

vant. Whereupon the complainant offered in evi-

dence that certain contract, dated November 11, 1902,

between the Central Pacific Railway Company and

the Oregon and California Railroad Company, as par-

ties of the first part, and the Pokegama Sugar Pine

Lumber Company, as party of the second part, being

a certified copy of the original contract filed in the of-

fice of the County Clerk for Klamath County, Oregon,



vs. The United States 1909

which was admitted in evidence and marked Govern-

ment's Exhibit 127, which said Government's Exhibit

127 is hereinafter set out and described and made a

part of this statement, of the Evidence and identified

herein as Government's Exhibit 127.

STIPULATION.

Whereupon it was stipulated by and between the

parties hereto that all the facts and circumstances

proven by Government's Exhibit 109, should for all

purposes be deemed to have been specifically pleaded

in detail in the bill of complaint herein, and that the

admissibility of said evidence and the legal effect

thereof should in all respects be the same as if all of

said facts and circumstances had ben set out in detail

in said bill of complaint ; and that a formal amendment

to said bill of complaint may be made at anj^^ time

herein, in this court or in the appellate court, to carry

out the purpose and intent of this stipulation. And it

was further stipulated by and between the parties that

the replication filed by the complainant herein shall

have the same force and effect as if filed after the fil-

ing of the amended answers of the defendants and all

amendments to the amended answer, the purpose hereof

being to waive the filing of a second replication subse-

quent to the aforesaid amendments to the answers. It

was further stipulated by and between the parties here-

to that all of the evidence in this case shall be deemed

to have been taken after all of the amendments had

been made to the pleadings and the issues framed. It
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was further stipulated that no further pleadings, an-

swer or amendment on the part of the defendants shall

he necessary or required as to the facts and circum-

stances proven by Government's Exhibit 109, to which

the stipulation hereinbefore made refers. It was fur-

ther stipulated by and between the parties that the cor-

porate records of the defendant Orgon and Califor-

nia Railroad Company shall be considered in evidence

as Government's Exhibit 129, and that the originals

may be withdrawn, and that such portions thereof as

either party may desire may be included in the printed

record in this cause and made a part of this statement

of facts, subject to any objection that either party may

have that the same are incompetent, immaterial, or ir-

relevant. Whereupon the complainant offered in evi-

dence certified copies of letters on file in the office of

the Secretary of the Interior and General Land Of-

fice, collectively, and identified as Government's Ex-

hibit 130, it being agreed that the original certified cop-

ies may be withdrawn and the documents read into the

record, which said Government's Exhibit 130, as read

into the record, is in words and figures as follows to-wit

:

Letter of George H. Williams addressed to Secretary of

the Interior O. H. Browning, dated January 19, 1869:

'Senate Chamber,

Washington, Jan'y. 19, 1869.

"Sir:

I respectfully invite your attention to Sec. (1) of

an Act entitled 'An Act granting lands to aid in the
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construction of a railroad & telegraph line from the

Central Pacific Railroad in California to Portland in

Oregon approved July 25, 1866,' providing for the dis-

position of the lands granted by said Act in the State

of Oregon.

"Enclosed please find a pamphlet entitled 'State-

ment of Facts' which fully sets forth the rights & claims

of a company designated by the Legislature of said

State in October, A. D. 1868, commonly called the 'East

Side Company.'

"Enclosed also please find a paper signed by nine

members of the Oregon Senate protesting against the

action of said Legislature in October A. D. 1868, in

which the rights & claims of a company designated in

October 1866 commonly called the 'West Side Com-

pany' are fully stated.

"I have nothing to say as to the rights or claims of

either company, but in view of the fact that the Articles

of Incorporation of the West Side Company were not

filed in the office of the Secretary of State until after its

designation by the Legislature in 1866, & in view also

of the fact that the East Side Company cannot file

its assent as required by the Sixth Section of said Act,

I am apprehensive that the benefits of said Act will be

wholly lost to the State unless something is done to pre-

vent it. Will you be good enough to advise me if there

is anything in the action of your Department or the

views you entertain of this matter making unnecessary



1912 O. (| C. R. B. Co., et ah

the proposed legislation.

Yours truly,

Geo. H. Williams.

Hon. O. H. Browning,

Secty. Interior,

Washington, D. C."

Also letter written by Secretar}^ O. H. Browning to

George H. Williams in response to the foregoing, dated

January 20, 1869:

"DEPARTMENT OF THE INTERIOR.

Washington, D. C. January 20, 1869.

Sir:

I have received your letter of the 19th instant, and

the accompanying copy of S. Bill 770, to amend 'An

Act granting lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific Rail-

road in California to Portland in Oregon, approved

July 25th 1866,' with other papers relating to the sub-

ject.

Said act of 1866 required the Legislature of Oregon

to designate a companj^ organized under the laws of the

State to locate and construct so much of said road as was

in Oregon, and that the Company so designated should

file its 'assent' to the Act of Congress within one year

after its passage.

By a resolution adopted by the Legislature, October

10, 1866, the Oregon Central Railroad Company was

designated to locate and construct said road in Oregon.
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Two companies called the Oregon Central Railroad

Company claim to have been so designated. These it

appears are localty called the East-Side Company and

the West- Side Company.

At the date of the adoption of said resolution by the

legislature neither company had been organized as re-

quired by the laws of Oregon. The West- Side Com-
pany however filed its assent to this Department within

the year.

By a resolution adopted by the legislature in Octo-

ber, 1868, the East Side Co. was designated. The pur-

pose of the bill as understood, is to authorize this com-

pany to file its 'assent' without prejudice to the rights

or interests of the other company, and you ask for an

expression of my views as to whether there is any neces-

sity for the proposed legislation.

In reply I have the honor to state, that as the matter

now stands, the grant so far as the portion of road in

Oregon is concerned, has lapsed, while the grant for that

portion of the road situate in California is still in force,

and some legislation by Congress is necessary to revive

the grant for the Oregon portion of the road.

The proposed bill, if it becomes a law, will, in m}^

opinion, accomplish that purpose.

On the 13th instant, I declined to act upon maps filed

by the West-Side Company 'in the absence of a judicial

decision as to the rights of the claimants, or some action

by Congress upon the subject.' I enclose a copy of

said letter.
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The papers which accompanied your letter are here-

with returned.

I am, Sir,

Your Obt. Servant,

O. H. Browning,

Secretary.

Hon. George H. WiUiams,

United States Senate.

Also letter written by J. H. Mitchell, signed as At-

torney for the Oregon Central Railroad Co., Salem,

Oregon, addressed to Honorable Jacob D. Cox, Sec-

retary of the Interior, dated April 12, 1869:

"Washington, D. C,

April 12th, 1869.

Hon. Jacob D. Cox,

Secretary of the Interior.

Dear Sir:

By the terms of an Act passed by Congress and ap-

proved July 25, 1866, entitled 'An Act granting lands

to aid in the construction of a railroad and telegraph

line from the Central Pacific Railroad in California, to

Portland, in Oregon,' it was provided that the grant so

far as Oregon was concerned should go to such company

thereafter organized under the laws of Oregon as the

Legislature of that State should designate. The sixth

section of such act also required the assent of the com-

pany so designated to be filed in your Department with-

in one year from the date of the passage of such Act.
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No company was designated, however, until October,

1868, when the Legislature by Joint Resolution, which I

herewith transmit, designated the Oregon Central Rail-

road Company, of Salem, Oregon, as the company to

take and manage the grant.

By an act passed June 25, 1868, the time in which

the first twenty miles, and in fact the whole road was

to be completed was extended, and by another act passed

at the recent session of Congress, and approvd April

10th, 1869, the time in which the assent of the company

designated was to be filed in the Department of the

Interior was extended giving one year from that date.

This assent will be presented for filing as soon as I can

return to Oregon and have a resolution for that purpose

adopted by the company designated in Act 1868, which

is the only company that ever has been designated by

the Legislature. And I now call attention to this mat-

ter in order that no action may be taken by your de-

partment that will in any way recognize another com-

pany known as 'The Oregon Central Railroad Co. of

Portland, Oregon, which never has been designated by

the Legislature, and which has been attempting to se-

cure some recognition by your department as being en-

titled to the grant. And in this connection I would at-

tract your attention to a letter of Secretary Browning

addressed to Senator Williams dated January 20, 1869,

wherein your predecessor decided that unless some such

legislation as the act recently passed was had the grant

would lapse. In proof of the statement here made I

beg leave to submit the accompanying documents which
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this communication I ask may be filed in your office,

to the end that no action may be taken until the assent

of the Oregon Central Railroad Co. of Salem, Oregon,

can be filed.

Very respectfully,

J. H. Mitchell,

Attorney for the Oregon Central Railroad Co., Salem,

Oregon."

Also letter written by George E. Cole, as Secretary

O. C. R. R. Co., dated June 9, 1869, addressed to Hon-

orable Jacob D. Cox, Secretary of the Interior:

"Office of the O. C. R. R. Co.

Salem, Oregon,

June 9th, 1869.

Dear Sir:

Herewith please find enclosed proceedings of the

Board of Directors of the Oregon Central Railroad

Company of Salem, Oregon, assenting to the provis-

ions of the Act of Congress of July 25, 1866, and acts

amendatory thereof, which assent I am instructed to

present in your office for filing. In doing so I would

respectfully attract your attention to a letter of your

predecessor (Secretary Browning) of date January

20th, A. D. 1869, also to report of Senate Committee

on Public Lands made INIarch 22, 1869, a copy of which

I herewith enclose; and would also attract your atten-

tion to an Act of Congress approved April 10, 1869,

based on said report, whereby the Act of July 25, 1866,

aforesaid entitled 'An Act to aid in the construction of
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a railroad and telegraph line from the Central Pacific

Railroad in California to Portland in Oregon' was

amended so as to authorize the company designated to

file its assent within one year from that date. A map
showing the location of tlie road for the first sixty miles

will be forwarded at an early day.

Hoping enclosed assent will be filed and requesting

an acknowledgment of receipt of same.

I have the honor to be very respectfully,

Geo. E. Cole, Secretary O. C. R. R. Co.

lion. Jacob D. Cox,

Secretary of Interior,

Washington, D. C."

Also letter signed by I. R. Moores, as president of

the O. C. R. R. Co. of Salem, and Geo. E. Cole as Sec-

retary of the O. C. R. R. Co. of Salem, addressed to

Honorable J. D. Cox, Secretary Department of the In-

terior, Washington, D. C, dated September 19, 1870.

"Office of

OREGON CENTRAL RAILROAD COMPANY.
Salem, Sept. 19, 1870.

Sir:

At the request of J. Gaston, Secretary of the Oregon

Central Railroad Company of Portland, Oregon, we the

undersigned hereby certify that 'The Oregon Central

Railroad Company of Salem, Oregon, was disincorpor-

ated and dissolved according to the laws of Oregon, on
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the seventh day of April, 1870, and does not now exist as

a corporation or company under the laws of this State.

Respectfully yours,

I. R. Moores, Pres, O. C. R. R. Co. of Salem,

Geo. E. Cole, Secy. O. C. R. R. Co. of Salem.

To Hon. J. D. Cox,

Sec)^ Dept. Interior,

Washington, D. C."

Also letter signed by George H. Williams, addressed

to Honorable J. D. Cox, Secretary Department of the

Interior, Washington, D. C, dated Septem.ber 21, 1870:

"Portland, Oregon, Sept. 21st, 1870.

Sir:

J. Gaston, Secy of the Oregon Central R. R. Com-

pany, has handed me your letter of August 2, 1870, ad-

dressed to him as the President of said company, in

which you state that the 'assent' offered by said com-

pany, to the provisions of an Act of Congress entitled

'An Act granting lands to aid in the construction of a

railroad and telegraph line from Portland to Astoria and

McMinnville in the State of Oregon,' approved May 4,

1870, will be accepted as a sufficient 'Assent' to said

Act, if it be shown that the companj^ which iSIr. Gaston

represents is 'the Company for whose benefit the said

grant was made.' I can state of my own knowledge

that the company of v^'hich ]\Ir. Gaston was formerly

President, and of which he is now Secj^ is the corpora-

tion entitled to the benefits of said Act, and for which

it was passed.
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The East Side Oregon Central R. R. Co. was regu-

larly disincorporated and dissolved by voluntary action

of its stockholders, before the above named Act of Con-

gress became a law ; and the company which Mr. Gaston

represents is now the only corporation under its name
in this State.

Respectfully yours,

Geo. H. Wilhams,

Hon. J. D. Cox,

Secy. Dept. of Interior,

Washington, D. C."

Also letter signed by J. Gaston as Secretary O. C.

R. R. Co., addressed to Honorable J. D. Cox, Secretary

Department of Interior, Washington, D. C, dated Sep-

tember 21, 1870:

Portland, Oregon, Sept. 21st, 1870.

Sir:

Enclosed please find certain documents, which please

place on file, with the 'Assent' heretofore sent you on

thel8thof July, 1870.

I am directed to notify 3^ou that the Oregon Central

Railroad Company and their assignee, The Willamette

Valley Railroad Company, objects and protests against

the withdrawal of any public lands for the Northern

Pacific Railroad Company on their line between Port-

land, Oregon, or Vancouver, W. T., and Puget Sound,

until such reasonable time as the two first named com-

panies can file their maps on their line between Portland

and Astoria, Oregon; for the reason, that the land
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Grants of these several companies, on these hnes, will

overlap, each other, and the grant of the first named

companies being prior in time, is prior in right.

Respectfully yours,

J. Gaston,

Sec. O. C. R. R.

Hon. J. D. Cox,

Secy. Dept. Interior,

Washington, D. C."

Whereupon the defendants objected to the admis-

sibility of each of said documents and to the whole there-

of, as immaterial and irrelevant.

Whereupon complainant rested its case in chief.

TESTIMONY FOR DEFENDANTS.

Defendants proceeded to offer testimony in their

behalf.

Whereupon B. A. McALLASTER, called as a wit-

ness on behalf of defendants, being first duly sworn, upon

direct examination testified that he resides at Oakland,

California, and is Land Commissioner of the Oregon

and California Railroad Company, Land Commissioner

of the Central Pacific Railway Company, Southern Pa-

cific Railroad Company, and Southern Pacific Land

Company, and was appointed by the Board of Directors

of the Oregon and California Railroad Company its

Land Commissioner September 28, 1908, effective Sep-

tember 21, 1908.

Whereupon witness produced a certified copy of the
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resolution of said Board of Directors, which was offered

received in evidence marked "Defendants' Exhibit 251,"

and is hereinafter set out and described and made a part

of this statement of the evidence, identified herein as

"Defendants Exhibit 251."

Whereupon witness produced a copy of his appoint-

ment by the Board of Directors of the Central Pacific

Railway Company as its Land Commissioner, which was

offered and received in evidence and marked "Defen-

dants Exhibit 252," and is hereinafter set out and de-

scribed and made a part of this statement of evidence,

identified as "Defendants Exhibit 252."

Whereupon witness further testified that he was ap-

pointed Land Commissioner of the Central Pacific Rail-

way Company on September 26, 1908 as of date Sep-

tember 21, 1908, and was appointed Land Commissioner

of the Southern Pacific Railroad Company by the Board

of Directors September 23, 1908, effective September

21, 1908. Whereupon defendants offered in evidence

the minute book of the Oregon and California Railroad

Company, the minute book of the Central Pacific Rail-

way Company, and the minute book of the Southern

Pacific Railroad Company, showing the adoption of

these various resolutions, and asked leave to withdraw

same and substitute copies thereof marked as hereto-

fore. Whereupon the resolution of the Board of Di-

rectors of Southern Pacific Railroad Company was

marked and identified as "Defendants Exhibit 253,"

which is hereinafter set out and described and made a

part of this statement of the evidence, identified herein

as "Defendants Exhibit 253."
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STIPULATION.

Whereupon it was agreed between the parties that

the Southern Pacific Raih-oad Company is the Southern

Pacific Raih'oad Company of Cahfornia, and not the de-

fendant Southern Pacific Company, and the so-called

Southern Pacific Railroad Company is the company

that was consolidated pursuant to the laws of the State

of California, the constituent companies consisting of

the former Southern Pacific Railroad Company of Cali-

fornia and corporations bearing the same corporate name

organized under the laws of Arizona and New Mexico.

Whereupon witness further testified that he first en-

tered the land department of the Union Pacific Railway

Company, in the branch office at Kansas City, in De-

cember, 1882, as a clerk; that office then handling what

were formerly land grants of the Kansas Pacific Railway

Company, extending from Kansas City to Denver, Colo-

rado, and the land grant of the Denver Pacific Railway

and Telegraph Company, extending from Denver, Colo-

rado, to Chej^enne, Wyoming. In 1887 that Kansas

City office was consolidated with the Omaha office of

the Union Pacific Railway Company, which office had

previoush^ handled tlie Union Pacific land grant from

Omaha, Nebraska, to Ogden, Utah, and at that time

he v/as made chief clerk of the consolidated office. In

Maj^ 1890, he was appointed land commissioner of the

consolidated office, and retained that position until Sep-

tember 21, 1908, and was land commissioner of the

Union Pacific Land Department from 1890 to 1908;
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from 1882 to 1887 he occupied various desks in the of-

fice, and then in 1887 was made chief clerk of the con-

sohdated office and had general charge of the entire

office under the then land commissioner, and after his

appointment as land commissioner, he had the adminis-

tration of the land grants of the Union Pacific, Kansas

Pacific and Denver Pacific companies, leasing lands,

selling lands, appraising them, acquiring patents, and

attending to all the duties pertaining to the land depart-

ment. He was appointed by the executive committee of

the Southern Pacific Company as land commissioner on

or about the 8th of October, 1908, to take care of certain

lots which that company owned in the towns of Russell

City, Alameda Couirty, California; Mina, Esmeralda

County, Nevada, and Imlay, Humboldt County, Ne-

vada. Whereupon defendants offered in evidence the

instrument evidencing the appointment of witness as

land commissioner of the Southern Pacific Company for

the purposes stated by him, and asked leave to read

the same into the records as "Defendants Exhibit 254,"

which said "Defendants Exhibit 254" is hereinafter set

out and described and made a part of this statement of

the evidence and identified herein as "Defendants Ex-

hibit 254." The Southern Pacific Company never has

had a land department, within his knowledge. From

1882 to 1887 the Kansas City land office had charge

of the Kansas Pacific land grant from Kansas City,

Missouri, to Denver, Colorado, and the Denver Pacific

Railway and Telegraph Company's land grant from

Denver, Colorado, to Cheyenne, Wyoming. From 1887
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to 1908 the consolidated office at Omaha cared for those

two grants, and also the Union Pacific Railway Com-

pany grant from Omaha, Nebraska, to Ogden, Utah.

The dates of the Acts of Congress making these grants

to the Union Pacific and Central Pacific Railway from

the JMissouri River to the Pacific Ocean were July 1,

1802 and the amendatory acts of July 2, 1864.

The jurisdiction of the Central Pacific Railway

Company in relation to its land grant, territorially, was

from Ogden, Utah, to Sacramento, California, under

the acts of 1862 and 1864, and from Roseville Junction,

California, to the north line of the State of California

under the act of July 25, 1866. The Central Pacific

grant originally ran through to San Jose, but that grant

was disposed of. The Central Pacific does not own it

now from Sacramento to San Jose; the railroad between

Sacramento and San Jose came back to the Central

Pacific, but not the land.

The Southern Pacific Railroad Company held the

grant from San Jose to Tres Pinos in Cahfornia, and

from Alcalde to Needles in California under the act of

Congress approved July 27, 1866, and branch hne grant

from Mojave to a point near Yuma, Arizona, under the

Act of Congress approved March 3, 1871.

The Central Pacific Railway Company now owns

that portion of the grant in the State of California made

to the Cahfornia and Oregon Railroad Company under

the act of July 25, 1866. As Land Commissioner he
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has jurisdiction over that portion of the grant of July

25, 1866 made to the Cahfornia and Oregon Raih'oad

Company, now owned by the Central Pacific Railway

Company in California, and also the grant of land owned

by the Southern Pacific Railroad Company, and also

that portion of the grant of July 25, 1866 in Oregon

now owned by the Oregon and California Railroad Com-

pany, and such jurisdiction also covers the unsold por-

tion of the grant of May 4, 1870 owned by the Oregon

and California Railroad Company. As Land Commis-

sioner he keeps records showing the boundaries of the

various grants; plats showing the location of the lands

granted to the company and also those lost to the grant

;

records showing the applications filed by the company

for patents; the issuance of patents; any and all con-

tests or hearings in the land offices relating to the right

of the company to receive patents for certain or any

lands; records of the field examinations of the lands, of

their appraisal, and the character and topography of

the lands ; records of sales made by contract or for cash

;

records of deeds made, and various and sundry other

records necessary to know what is acquired, how disposed

of, and what is left. He has a fairly complete set of the

plats of the United States surveys, and copies of field

notes to an extent, but not complete. The companies

have tract books showing in a condensed way the various

conditions of title, etc., although these are not now in

use. The companies substituted for that a card record

as to lands that had not been disposed of prior to the

institution of the card record system. The card records
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do not show all the lands, because cards were not made

for those lands which had been sold and deeded by the

company prior to the time when the card record was

instituted. Otherwise than that, they do show all of

the land owned by the company or claimed by it. The

tract books show the rest up to that time. The com-

panies have reports showing the topography and char-

acter of the lands, occupancy of them, the values as esti-

mated by the field agent who makes the examination.

Those values are not always treated as being the market

values. It is absolutely necessary that these various

records, reports, etc., be kept full and complete and cor-

rect. Otherwise the companies could not handle the land

grants at all.

In the execution of land sales, the companies use gen-

erally a deed which grants and conveys the land, and

these forms are substantially the same as to each land

grant. In cases where the companies may sell a piece

of land for which patent has not yet been received by

the company, or where there may be some occupancy

that the companies would prefer to recognize the occu-

pant and deal with him on a quitclaim deed rather than

first dispossess him in order to put it where the com-

panies could handle the tract with a grant and convey

deed, the Companies use quitclaims for conveyances.

There are very few quitclaim deeds used. They use

quitclaim deeds where a former deed has ben lost by

the grantee, who seeks a deed of further assurance, or

a deed from the company to replace a lost deed that has

not been recorded. He has three forms of Central Pa-
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cific deed. Form No. 3332 has been in use heretofore,

but is not now used. Form 4501 is for the conveyance

of land in which there is no right of way to be reserved

for the railroad, and Form 4502 is the form in which

rights of way are reserved, and these two forms are

the ones customarily used at the present time to convey

Central Pacific lands. Deeds of the other companies are

similar in form. These forms 3332, 4501 and 4502 are

not used for conveying Oregon and California Railroad

Company lands, but they are substantially the same.

Whereupon defendants offered in evidence Forms

3332, 4501 and 4502, which were received in evidence as

"Defendants Exhibit 255," which is hereinafter set out

and described, made a part of this statement of the evi-

dence and so identified herein.

Whereupon witness further testified that Form 3332

is one used when the company has occasion to convey

a tract of land that is unpatented but the company claims

that it is entitled to a patent but has not yet received it,

and that is the reason that form is used. Form 4501 is

used for any patented land through which it is not nec-

essary to reserve rights of way for the railroad, but oc-

casionally it is necessary to include some special excep-

tions in particular cases, and for this there is a blank

space left for such exceptions. Form 4502 is used in

conveying lands through which it is necessary to reserve

rights of way for the railroad. He had made no sales

since his appointment as Land Commissioner of the

Oregon and California Railroad Company of any conse-
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quence, and the only deeds that have been executed,

with certain exceptions to be mentioned later, were deeds

made in completion of contracts outstanding prior to

the institution of this suit, that is to say, where there

were executory contracts upon which partial payments

had been made, which were in effect, where parties were

entitled to their deeds on payment of the balance of the

purchase price as they matured,—and in such cases the

compau}' has performed by executing the deeds called

for by these contracts. Since this suit was instituted in

Sej)tember, 1908, there has been made a sale, in October,

1908, to the City of Sheridan of forty acres, as to which

the City of Sheridan had previously instituted proceed-

ings to condemn the tract for water supply, and the

purchase price for this tract was $10.00 per acre,

—

$400.00. In December, 1908, a sale was made of 160

acres, at $2.50 per acre,—$400.00, to Franklin ^lartin,

in settlement of a suit which JMartin had brought some

time before. This suit was not brought pursuant to any

claim that he had a right to it at the $2.50 per acre under

this statute. In December, 1910, the company sold a

right of way to the Salem, Falls City and Western Rail-

way Company, 3.20 acres at $15.62 per acre, total $50.00,

pursuant to condemnation proceedings which had been

instituted hy that company. In Maj^ 1912, the com-

pany sold to the Oregon Electric Railway Company a

right of way, 2.60 acres, for $500.00, pursuant to con-

demnation proceedings. In January, 1910, the company

sold a right of way to the Portland Southwestern Rail-

way Company, number of acres not stated, total consid-
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eratioii $1220.80. That was also pursuant to condemna-

tion i^roceedings. In June, 1910, the company sold

to Roy W. Minkler 80 acres at $22.50 per acre—$1,-

800.00, and that sale was in settlement and compromise

of a suit brought by Roy W. Minkler, one of the de-

fendants in this suit. With the exceptions noted, no

sales of Oregon and California Railroad Company lands

have been initiated or consummated by him as I^and

Commissioner since his appointment or since the com-

mencement of this suit.

The form of deed which the Oregon and California

Railroad Company has been using in the consummation

of the executory contracts for land that were contracted

to be sold prior to tlie commencement of this suit, is

Form No. 3398, which is regularly executed by the Vice

President and Secretary of the Oregon and California

Railroad Company, and where they are trust lands,

joined by the Union Trust Company. Whereupon de-

fendants offered in evidence said l*'orm 3398, which was

received and marked "Defendants Exhibit 256," which

is hereinafter set out and described and made a part of

this statement of the evidence and identified herein as

such.

Q. Now, I wish you would state, if you know, what

the policy of the land department of the various com-

panies that you have represented in the past, and that

you now represent, has been in respect to promotion of

settlement of any of these lands that are subject to or

capable of settlement? What do you know about that?
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Mr. Townsend: That is objected to, on the ground

that it is immaterial and irrelevant, and particularly in

view of the testimony of the witness that his personal

knowledge as to the Oregon and California Railroad

land grant is limited to the period commencing Septem-

ber 21, 1908, during which entire period the pleadings

admit that all lands of the Oregon and California Rail-

road Company have been withdrawn from sale, and

therefore this witness can have no personal knowledge

as to the policy of the Oregon and California Railroad

Company, and the testimony is therefore incompetent

and hearsay.

A. The policy of the Union Pacific Railway Com-

pany was always to induce settlement by every means

possible, for the reason that settlement means building

up the country and traffic for the road. The policy of

the Central Pacific Railway Company and of the South-

ern Pacific Railroad Company since my appointment

has been along the same lines.

Q. What would have been the policy of the Oregon

and California Railroad Company as to that class of

lands but for the institution of this suit, if you know?

Mr. Townsend: That is objected to as incompetent,

irrelevant and immaterial, calling for a conclusion of

the witness as to what would have been the policy, in-

stead of evidence as to the actual policy of the company.

A. The policy would have been to have offered

the lands for sale, had it not been for the fact that this
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suit had been instituted before I took hold of the depart-

ment.

Q. And in making these offers of sale, what would

have been the policy of the company as to inducement

to promote settlement as to lands that were capable of

settlement, if you know?

Same objection.

A. Well, the principal inducement that we offer is

a long-time contract.

Q. What I mean is, would you have offered any

inducements to promote the settlement of any of these

lands that are capable of settlement, if you had the op-

portunity to sell ?

Mr. Townsend: Same objection; and upon the fur-

ther ground that it permits to the witness his own opin-

ion as to what lands are capable of settlement.

A. Well, the efforts of the department are mainly

directed to securing settlers.

Q. Is or is not this a policy which these land-grant

roads have pursued from the beginning of your connec-

tion with them, and continued up to the present time

wherever possible ?

A. It has always been the policy to sell the lands

to people who would settle on them and improve them.

Whereupon the witness further testified that he had

prepared or caused to be prepared a tabular statement
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for each county in which some portion of the lands of

the so-called East Side and West Side grants are sit-

uated, showing the record of deeds or contracts, selling

or for the sale of the lands of the Oregon and California

Railroad Company, which tabulated statement was pre-

pared under his direction and supervision, and is an ac-

curate transcript of these records. Whereupon witness

produced the tabulated statement for inspection, and

further testified that this tabulated statement had been

checked up and found to be correct according to the re-

corded instruments, with the character of the instrument,

the date, the name of the grantee, the description of the

lands, and consideration stated, and the book and page

of the various records. They show that information

correctly, and in the conduct of his office these docu-

ments are relied upon by him as correct and as correctly

stating the facts therein collated. Whereupon defen-

dants offered in evidence said tabulated statements for

Columbia, Washington, Multnomah, Tillamook, Yam-
hill, Polk, Marion, Lincoln, Linn, Lane, Douglas,

Clackamas, Coos, Josephine, Curry, Jackson, and Klam-

ath Counties, Oregon, and Clarke County Washington,

which was marked collectively "Defendants Exhibit

257," which "defendants Exhibit 257" is hereinafter set

out and described and made a ]3art of this statement of

the evidence, and identified herein as such.

Explaining how these documents were tabulated and

from what sources of information they have been ob-

tained, witness further testified that the fire of April
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1906 destrojred all of the records of the land department,

and after that it became necessary to restore those rec-

ords from all sources from which the information could

be obtained. In so doing, individuals were sent to the

various counties, or arrangements made with abstract

companies who had abstracts of record, to furnish the

department with complete abstracts of all deeds which

had been given by the Oregon and California Railroad

Company. The same arrangements were made in re-

spect to deeds of the other companies, and not only deeds,

but contracts—anything—an}^ document of record in

the county records, which had been executed by or on

behalf of the Railroad Company, were ordered abstract-

ed in that manner, and those abstracts became the com-

pany record of the deeding of lands prior to the 1906

fire, and these are compiled from those abstracts. These

abstracts and examinations thus made were furnished to

him as the records of his office, upon which he acted,

and upon which the companj^ relied to re-establish the

records of the land department after the fire of April,

1906, and witness has these original abstracts and re-

jjorts for the inspection of counsel for the Government if

desired. Witness is satisfied from these abstracts and

from the reports thus made and obtained, that this tabu-

lated statement is a correct record of what it purports

to be, and he, as Land Commissioner, is acting upon that

record. Whereupon defendants renewed their offer of

these documents so tabulated and so compiled, hereto-

fore herein referred to as "Defendants Exhibit 257."

Whereupon Counsel for Complainant interrogated
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the witness, who further testified that he first came to

San Francisco to take charge of the land department

of the Oregon and Cahfornia Raih'oad Company, to-

gether with these other companies mentioned by him,

September 21, 1908, and prior to that time he had had

nothing whatever to do with the land department of

the Oregon and California Sailroad Compam^ although

he had inspected somewhat the records of the land de-

partment of the Oregon and California Railroad Com-

pany in May 1907. May, 1907, was the first time he

saw any of the records of the land department of the

Oregon and California Railroad Company, from which

he compiled "Defendants Exhibit 257," and his knowl-

edge as to the manner in which thej^ were obtained is

what he had to learn in order to carry on the office. He
had nothing to do personally with the procuring of these

records, and his knowledge was from what he learned

in the office, and not from his personal contact with the

transaction, as witness said he found the records in the

office, and as to the manner in which they were obtained

his knowledge was limited to wliat he had ascertained

from the employees of the office, or other^vise, since he

became connected with it.

Mr. Townsend: Now, the Government objects to

the introduction of this Exhibit 257, on the ground that

it is incompetent and hearsay, and no foundation has

been laid.

Mr. Fenton: I was going to say that counsel for

the Government, vuiless he withdraws this objection, puts

us to the expense and necessity of calling the county
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recorder of each of these counties to check up personally

these lists; and if he can satisfy himself that they are

correct, I should be glad to have him do so, and save

us that expense and delay.

Mr. Townsend: In response to that, I will state in

the record, that I have no present reason to doubt the

accuracy of these statements, but, in view of the manner

in which they have been vouched for, not intending to

challenge the good faith of the witness, still I do not feel

justified in consenting that they be received in evidence

at this time. However, if I can satisfy myself that they

are correct in fact, the objection as to the manner of

identifying the county records will not be urged as an

objection.

Mr. Fenton: Very well. I will ask leave to with-

draw these, and have the recorder and clerk put in the

date of the record of each one of these documents in a

column on the margin of them, and then return them

to the files.

Mr. Singer : And certify to it.

Mr. Fenton : I will offer them for the present with

that promise, and ask leave to withdraw them from the

examiner for that purpose.

Mr. Townsend: The Government consents to the

withdrawal of these documents for the purpose stated,

reserving the right to either renew or waive its objection

when the documents shall be reoffered as proposed.

Mr. Fenton: That will be all right. I would like
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to have it understood, Mr. Townsend, that all these rec-

ords and files referred to by Mr. McAllaster are subject

to your inspection, and tendered to you for that purpose,

if you should desire at any time to do so.

Mr. Townsend: I will not attempt to avail myself

of that privilege at this time, but will indicate later to

the witness any records that I desire to inspect.

Received and marked as "Defendants Exhibit 257,"

and withdrawn as agreed.

Whereupon witness further testified that he, as Land

Commissioner of the Oregon and California Railroad

Company, has in his possession certain records required

to be kept by him in the administration of these two

grants, known as the East Side and West Side grants,

and had prepared a typewritten statement of the results

shown b)^ the tract books and cards referred to by him,

as to the status of all lands within the limits of the East

Side grant, so-called, and a similar statement of all lands

within the limits of the West Side grant, so-called, as of

May 1, 1912, showing the total quantities lost by or on

account of other grants, entries, etc., with the particulars,

the total quantities realized, with the particulars, and

the total deficiencies of each grant, and the causes there-

of, which the witness then produced, and the same was

identified and marked "Defendants Exhibit 258."

Whereupon witness testified that "Defendants Exhibit

258" correctly states the status as of date May 1, 1912,

of that part of the grant situated in Oregon made by
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Act of Congress approved July 25, 1866, and also the

status as of date May 1, 1912, of the grant made by Act

of Congress approved May 4, 1870. Whereupon counsel

for Complainant reserved the right to object to the in-

troduction of said document, after cross examination

of the witness. Whereupon, the same was received and

marked "Defendants Exhibit 258," which is hereinafter

set out and described, and made a part of this statement

of the evidence, and identified herein as such.

Whereupon witness further testified, in explanation

of the figures representing the acres stated on De-

fendants Exhibit 258, that the information is contained

in the company's land office records, and was obtained

from examination of the General Land Office records

and United States Local I^and Office records, and this

"Defendants Exhibit 258" correctly states, as shown by

the company's land department records, and as shown

by the records of the General Land Office and the

United States Local Land Offices, the facts upon which

this exhibit is based. These figures and notations ex-

plaining the figures are relied upon by him as correct

in the administration of these grants. He has prepared

a map showing the results disclosed by the records of

the land department in his custody, as to the primary

and indemnity lands of the so-called East Side and

West Side grants, showing in colors lands patented to

the company, granted or available under the grants but

not patented, lost to the grants by other disposition made

by the United States, and disposed of by the company.

This map was prepared under his direction and super-
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vision, and the information on which it was prepared

is based upon the records of his office, and as in the case

of the statement just presented, is based on information

taken from the General Land Office and local land of-

fices of the United States. He believes the map to be

absolutely correct, and he, as Land Commissioner of

the Oregon and California Railroad Company, acts up-

on it and relies upon its verity. Whereupon witness

produced said map, and the same was received in evi-

dence as "Defendants Exhibit 259," which is hereinafter

set out and described, and made a part of this statement

of the evidence, and identified herein as such.

In explanation of that map and the legends thereon,

the witness says that the interior red lines on the map
indicate the 20-mile or primary limits of the grant of

July 25, 1866 on either side. The exterior red lines in-

dicate the indemnity limits—the 30-mile limits on each

side. The green interior lines up at the top of the map
indicate the 20-mile limits of the grant of May 4, 1870,

and the exterior green lines indicate the outer five-mile

limits, or indemnity limits of the same grant. The green

coloring on the sections indicates the patented and un-

patented unsold lands of both grants, not including un-

selected indemnity lands. The sections colored carmine

are lands covered by outstanding contracts of sale. The

sections colored blue are those lands which have been

deeded by the grantee companies. The sections colored

yellow are lands lost to both grants by adverse entries.

The sections colored brown are lands unavailable for in-
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demnity selection because within forest or other reserves

established subsequent to the grant. The sections en-

closed within green lines are unselected indemnity, in-

cluding pending suspended lists and unsurveyed lands.

In other words, they are indemnity lands that either

have not been selected or are in pending selection lists.

The large body of land in yellow from Portland south

to about Creswell, Lane County, Oregon, both within

the place and indemnity limits of the grant of July 25,

1866, indicates lands which were lost to the grant by

reason of entries or other disj)osals made by the United

States before these grants became operative. The most

of the losses came under the Donation acts and the Sel-

tlement acts in that territory. There were other causes

of loss. To a very large extent these parcels marked

in yellow are lands which were occupied or taken under

the Donation or Settlement laws in the early settlement

of Western and Southern Oregon, as ascertained by

witness from his knowledge of the township plats and

records in the General Land Office and in the United

States Local Land Offices, obtained in various ways,

and particularly in compiling this map. To a large ex-

tent, the lands indicated by a large valley in yellow, or

a body of land in yellow indicated on this map, of which

Roseburg, Douglas County, on the Umpqua River, is

substantially the center, were lost by donation claims

and homestead entries. That body of land also includes

the Roseburg and Coos Bay Wagon Road grant, which

was lost because the United States erroneously patented

them under the wagon road grant instead of holding
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them for the railroad grant, to which they properly be-

longed.

Whereupon, counsel for complainant objected to

the testimony of witness last above, as to whether the

United States erroneously patented these lands, as in-

competent, irrelevant and immaterial, and a mere con-

clusion of law and fact by witness.

Whereupon witness further testified that it was a

fact that these lands were lost to the Oregon and Cali-

fornia Railroad Company and were granted or patented

to the Wagon Road Company, and it is true that these

lands in and about Roseburg, Douglas County, Oregon,

that were taken under the Donation Land Laws, were

settled, as witness understood, in the early settlement,

and are largely in the agricultural portion of Douglas

County. The lands indicated by the body of yellow sur-

rounding the town of Medford, in Jackson County, are

agi'icultural, and were lost to the company under the

Donation Land Law and other settlement laws, long

prior to the grant of July 25, 1866. That constitutes

part of the Rogue River Valley, of which Medford is

the central town. This yellow, all through on this map,

shows lands that are situated in the valleys of Western

X)regon, and which are chiefly in the agricultural por-

tions thereof, to w^hich counsel for complainant obj ected

as incompetent, irrelevant and immaterial.

Whereupon witness further testified that he had been

through these lands on the train and particularly ob-

served that in certain localities lands in sight from the
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train were agricultural lands, and were being cultivated,

and he would not dispute that the Willamette Valley is

situated largely where that large body of yellow shown

on this map is located, for it is a fact that the Willam-

ette Valley is so situated. The Umpqua Valley is sit-

uated in and about Roseburg, as shown on the map. The

Rogue River Valley is situated in and about Medford.

He has prepared another map of the unsold lands in-

volved in this suit, showing as a result from the records

of the company, the timbered and non-timbered lands

of these grants, the topography of the country in which

they are situated, and generally the character of these

lands, which was marked as "Defendants Exhibit 260."

The information indicating the different classes of lands

indicated by the green and j^ellow coloring on the map,

was obtained from the records of his office, based on

General Land Office and United States local Land Of-

fice records. The information as to topography, streams,

mountain ranges, etc., was taken from the plats in the

office of the Surveyor General of the United States for

Oregon. As a sample report showing information as to

the topography, timbered character or non-timbered

character, or other information for use in his office, used

by him in connection with the field notes of the Surveyor

General's office and the United States Land Office rec-

ords, in the preparation of this map, witness says there

are six original reports of field examination of lands

which show the information required. He has all of the

original reports in his office, of which this bunch of six

is a sample, and they are all prepared in the same way
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under his direction by his employees and representatives,

for the files of his office, and largely all on the same

printed forms, although there have been different forms

in use at different times. These reports are required by

him to be made in the administration of the grant, and

the Company acts upon and relies upon them and they

are part of the files of his office as Land Commissioner.

Q. For the guidance of yourself as Land Commis-

sioner, and in the administration of the land grant, is

there smy other way to obtain accurately the information

contained in these reports, excepting in the way these

have been obtained?

JNIr. Townsend: Objected to as incompetent, irrele-

vant, inmiaterial, a mere conclusion, and argmnentative.

Q. I mean, any other practicable way?

A. No, sir.

Q. As Land Commission, in your experience with

the various land grant companies to which you have

referred and about which j^ou have testified, is this the

usual and ordinarj^ way to obtain the information de-

sired ?

Same objection.

A. Yes, sir.

Q. As a man experienced in the operation and ad-

ministration of land grants, and in ascertaining the value,

the physical characteristics, situation, location, topog-
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raphy and timber contents, have these reports been ob-

tained in the usual and ordinary way by you as an ex-

pert, in the conduct and management of these particular

land grants?

Mr. Townsend : Objected to upon the same ground.

A. Yes, sir.

Q. Are you prepared to say, from these records,

reports, and the records of the United States Land Of-

fice, and the records of the Surveyor General's office,

that this map—Defendants' Exhibit 260—correctly rep-

resents what it purports to represent?

JNIr. Townsend: That is objected to on the ground

that it is incompetent, irrelevant and immaterial ; that it

is based entirely upon hearsay and self-serving declara-

tions made by the officers and agents of the railroad

company; that the witness has not quahfied himself to

testify as to the character of the lands included within

this grant, and that his testimony is necessarily hearsay

and incompetent ; and upon the fui'ther ground that the

so-called classification of these lands is a mere arbitrary

classification, and does not describe the lands with ref-

erence to any issue involved in this case; and upon the

further general ground that it is immaterial in this

case whether the lands are timbered lands, agricultui'al

lands, or what their character may be.

A. Yes, sir, it does.

Mr. Fenton : Defendants now offer these six sample
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reports as a physical illustration of the method pursued

by the Land Commissioner, and as part of the files of

his office, and ask to have the same marked as "Defen-

dants' Exhibit 261." I now tender to the Government's

counsel all the records and files of the office of the wit-

ness, particularly all of the original reports of which

Defendants' Exhibit 261 is a sample, which is received

in evidence and marked Defendants' Exhibit 261, and

is hereinafter set out and described and made a part of

this statement of the evidence, identified herein as such.

Mr. Townsend: Government objects to the intro-

duction of Defendants' Exhibit 261, upon the same gen-

eral grounds last stated, and upon the further specific

ground that this is an attempt to prove the character

of two million three hundred thousand acres of land

by exhibiting unidentified reports and thus denying to

the Government the opportunity to cross-examine the

men who claimed to have made an examination of these

lands, and upon whose alleged examination of the lands it

is now sought to establish the character of the lands ; the

evidence is therefore incompetent and hearsay; and the

evidence is further incompetent and hearsay to prove

the contents of other reports made by the land examiners

of this railroad company.

As to the offer by the counsel for defendants to the

attorneys for the Government that the records of the

office of the witness may be inspected, counsel for the

government further objects, upon the ground that such

an offer is obviously impracticable, and furnishes the
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Government no opportunity whatever to test these rec-

ords, it being obvious from the testimony of the witness

that it has required a large force of officers and agents

of the railroad company to compile the information

which they themselves now offer, and it is impossible

for the Government attorneys to inspect these records

and verify the accuracy of the hearsay evidence now

offered ; and moreover there is no legal authority for an

attempt to prove these facts in any such manner.

Q. Please, state, Mr. McAllaster, the names of your

field examiners and their residences, so that counsel for

the Government may know who they are, who made

these reports.

A. Mr. A. W. Rees, Portland, Oregon. He is oui*

chief field examiner for that district, and in charge of

the work, and does a great deal of it himself. He has

as his assistants Mr. L. D. McLeod, S. C. Bruce, D. C.

McLennan, J. C. Rogers, Alexander Wilkinson, Elmer

Capell. Those men constitute our present force of ex-

aminers in Oregon.

Q. Are these the names of all who made reports of

field examinations of these lands, that were and are a

part of the files of your office, on which any part of

this map Defendants' Exhibit 260 is based?

A. No, we have had other men in that kind of work,

who are not now with the Company.

Q. Can you give me their names, and their resi-

dences, if you know?
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A. S. A. Carmichael, C. A. Cavel, F. A. Elliott,

Ben Irwin, Roy Woods. That is all of which I have

a record at hand. There may have been others.

Q. Who was or is Mr. F. A. Elliott? What posi-

tion does he hold at the present time?

A. He is State Forester—I think is his title—of

Oregon. He has charge of the forestry work carried

on by the state.

Q. His offices are at Salem, Oregon, are they?

A. Yes, sir.

Whereupon witness further testified that he had pre-

pared a statement showing the number of acres of land

in each county in Oregon and Washington involved in

suit 3340, being the suit now on trial. United States vs.

Oregon and California Railroad Company et al., show-

ing the number of acres which had been covered by the

Oregon and California Railroad Company's field exam-

inations, and the classification thereof as determined from

such examinations, as shown by these reports, whereupon

witness produced that table or statement identified as

Defendants' Exhibit 262, and testified that it is a correct

statement. Whereupon defendants offered the same

in evidence, to which counsel for complainant objected

upon the same grounds as hereinbefore set out, and it

was agreed that such objections may be considered as

here set forth in full. Which said Defendants' Exhibit

262 was received in evidence and is herinafter set out

and described, and made a part of this statement of the
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evidence, and identified herein as such. This Defendant's

Exhibit 262 purports to show that the total acres in-

volved in this suit are 2,075,616.45 acres, of which there

has been examined 847,795.98 acres up to the date stated,

and that this is forty per cent of the entire grant. These

figures are correct. It purports to show that seventy-

eight per cent of the area examined is timber land, and

this is correct according to these reports. Whereupon it

was stipulated that all testimony as to the details of

Defendants Exhibit 262, including the preceding testi-

mony and all similar testimony that may follow, shall

be received subject to the objections heretofore assigned

by complainant.

Whereupon witness further testified that the table or

statement showing that nineteen per cent of the area

examined was grazing land is correct according to these

reports, and that two per cent of the area examined is

agricultural land, and is correct according to these re-

ports.

Whereupon defendants offered in evidence the map

heretofore identified as "Defendants' Exhibit 260," and

the same was received in evidence and marked "De-

fendants' Exhibit 260," which said Defendants' Exhibit

260 is hereinafter set out and described and made a part

of this statement of the evidence, and identified herein

as such, to which complainant objected upon the same

general grounds heretofore assigned as to any evidence

based upon the reports of the so-called land examiners

of the railroad company and other sources of information
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related by the witness, it being stipulated that these ob-

jections ma}'^ be considered as having been made and

set forth in full.

Whereupon witness further testified that as Land

Commissioner of the Oregon & California Railroad Com-

pany, he had prepared a third map showing the unsold

lands of both grants and illustrating in colors the dis-

position made by the United States of intermediate even

sections, which he produces for the purpose of identifi-

cation and which is marked "Defendants' Exhibit 263."

This map was made upon information, records and files

in his office and is a correct map. The green coloring

indicates the lands of the Oregon & California Railroad

Company involved in this suit; the lands colored green

without other marking being patented lands ; those col-

ored green with a red circle are unpatented lands in-

volved in this suit; and those colored green with black

circle are unsurveyed lands involved in the suit. The

red coloring indicates lands not involved in the suit

which were taken up as public lands of the United States

under settlement entries. The lands colored yellow are

those taken up as public lands of the United States under

non-settlement entries. The homestead entry law was

principally availed of to obtain the settlement entries

indicated in red ; the timber and stone law principally to

obtain the lands indicated as non-settlement entries in

yellow, and some to general entries and cash entries.

The timber and stone act of 1878 included the State of

Oregon, but he does not remember what other Pacific

Coast States or Territories it embraced, or whether it
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was limited to Oregon, California, Nevada and Wash-

ington. The information as to the Company's own

lands was obtained from its own records made up as

heretofore explained. The information as to the even

numbered sections was obtained by examination or the

records of the United States Local Land Office and

abstracted from them.

Whereupon defendants offered in evidence "De-

fendants' Exhibit 263" to which counsel for complainant

objected, upon the general grounds heretofore stated

and particularly upon the ground that no foundation has

been laid for the testimony of this witness, as to the ac-

curacy of the map, and it appears from such testimony

that the map is compiled from information furnished

to the witness, or his office, by others, and there is no

testimony vouching for the accuracy of the details from

which the map is compiled.

Whereupon said "Defendants' Exhibit 263" was re-

ceived in evidence and is hereinafter set out and described

and made a part of this Statement of the Evidence and

identified as "Defendants' Exhibit 263."

Whereupon witness further testified that the in-

formation from which "Defendants' Exhibit 263" is com-

piled is all of record in his office and part of the records

of the office and the Company relies upon the map as

being correct. Referring to rough township plats pre-

pared by him, showing disposition by entrymen of the

portions of even sections marked "Defendants' Exhibit
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264" he testifies that this set of plats was compiled from

abstract made by employes of the Department from the

United States Local Land Office records in Oregon,

from the County records of the sundry Counties in Ore-

gon, and from examinations made of the lands them-

selves and it is a correct showing of the facts therein in-

dicated.

Certain of the settlement entries, which were en-

tries made under the Donation claims law. Homestead

law, Pre-emption law, and like laws, were not examined

—that is, the lands were not examined in the field—and

those tracts are marked by the letters "P" indicating pre-

emption, "H" indicating homestead, "D" indicating

Donation claims. Other lands, taken under like settle-

ment entries, were examined in the field, and the green

coloring indicates grazing lands now owned by the entry-

mien, but not occupied. Green coloring with the black

"T" indicates grazing lands owned by transferee from

the entryman, but not occupied. Green coloring with

the letter "E" indicates grazing lands occupied by the

entryman. Green coloring with the letter "O" indi-

cates grazing land occupied by a transferee from the

entryman. The red coloring indicates timber lands

owned by the entryman, but not occupied. Red coloring

with the letter "T" indicates timber land owned by a

transferee from the entryman, but not occupied. Red

coloring with the letter "E" indicates timber land oc-

cupied by the entryman. Red coloring with the letter

"O" indicates timber land occupied by transferee from

the entrjrman. Under the head of "Non-settlement
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Entries" are shown those lands which have been taken

by any form of entry under a pubhc land law which does

not require settlement as part of the acquirement of

title. Lands covered by these entries were not examined

in the field. The blue coloring with the letter "E" in-

dicates timber entries owned by the entrymen. The

blue coloring without any letter indicates timber entries

owned by transferees from the entrymen. The yellow

coloring indicates lands entered by scrip, and now owned

by timber companies. The yellow coloring with the

letter "S" indicates lands entered by scrip, and now

owned in small holdings. Uncolored lands marked with

letter "C" were cash entries. Those marked with letter

"M" were mineral entries. Those marked with the letter

"I" were Indian allotments. Those marked with the

letters "Is." were isolated tract patents. And those

marked "Coal" were coal entries. These colors in "De-

fendants' Exhibit 264" are not intended to have any re-

lation to the colors on these maps. It is a separate color

scheme used in these plats. Hoy Woods, whose name

appears on the first seven townships of this "Defendants'

Exhibit 264" was one of his emploj^es as a field agent

who examined lands in the field. The coloring indica-

tions, so far as land examinations go are based on his

reports. W. E. Stuart, whose name is mentioned on this

Exhibit was an emploj'^e of the Department and did all

the work of coloring and lettering of these plats. He
compiled the information from the records made by ab-

stractors and examiners. J. H. Ray was one of the

employes of the Department engaged in gathering the
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information. He was a field man. Edmond Stowe

was one of the field men engaged on that work. Ivan

Hawkins was one of the men engaged. Kendall, whose

name appears on certain of these sheets was one of the

men engaged on the work. Kinser, Kemptoy, G. E.

Cartier, E. and W. J. Lander, L. M. Stonebreaker,

C. L. Knox, Lynch, Olinger, White, Boehmer, Beek-

man, Eberspacher, Rodolf, Williams, Lake, Coppock,

Landers, O'Shea, Lyman, Ashford and Look, were field

agents employed by the Department to make this ex-

amination and reports. They made, respectively, writ-

ten reports from field examinations and delivered them

to him, and based upon these reports and upon the ex-

amination of the Local Land Office records, and the

County Records, where the deeds are recorded and other

records, all sources of information obtainable by him,

this "Defendants' Exhibit 264," with the showing as

stated, was prepared and brought to date (about May

12, 1912).

Whereupon defendants offered in evidence said

document "Defendants' Exhibit 264," reserving the

right to call any or all of these field men to testify further

in reference thereto if Governments counsel shall not

be satisfied, on investigation, that it is substantially ac-

curate.

Whereupon counsel for the Government objected

to the introduction of said exhibit upon the general

grounds heretofore assigned as to compilations attempt-

ed to be identified by the witness, including the ground
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that the same is incompetent, irrelevant and immaterial,

based upon hearsay, and no foundation has been laid

for the testimony of the witness as to the accuracy either

of the compilation itself or to the materials from which

the exhibit is compiled, which said "Defendants' Ex-

hibit 264" is hereinafter set out and described and made

a part of this Statement of the Evidence and identified

as such.

Whereupon witness testified that he had certified

copies of the field notes of the surveyor generals office

of Oregon showing the character of the land as returned

by the surveyors when the Government survey was made

and these notes were a part of the information used in

making up "Defendants' Exhibit 264." These certified

copies have been conveniently bound in packages 1, 2

and 3 and for the purpose of identification being marked

"Defendants' Exhibit 265" were produced by him.

Whereupon defendants offered in evidence said cer-

tified copies so identified as "Defendants' Exhibit 265,"

to which counsel for complainant objected as irrelevant,

immaterial and incompetent particularly upon the

ground that the character of the lands involved in this

suit is immaterial under the issues.

Whereupon it was stipulated that all evidence as

to the character of the lands involved in this suit, or the

lands in the intermediate even sections, including "De-

fendants' Exhibit 264" is received subject to this same

general objection.
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Whereupon said "Defendants' Exhibit 265" was re-

ceived in evidence and is hereinafter set out and described

and made a part of this Statement of the Evidence and

identified herein as such.

Witness testified that he had prepared from the rec-

ords of the Company, or caused to be prepared, a map

showing the elevations above sea level of stations be-

tween Roseville Junction, California, and Portland,

Oregon, on the line of the located and operated road

mentioned in the ,act of July 25, 1866, and produces the

same for the purpose of identification, and the same was

marked "Defendants' Exhibit 266," and in explanation

of said map witness further testified that the green hue

shown thereon is the line of the present constructed and

operated so-called West Side line (that is, from Port-

land by way of Forest Grove to a point at or near Mc-

Minnville) under the Act of IMay 4, 1870. The red hne

shown on the map is the line of the constructed and

operated road from Portland south to Roseville Junc-

tion, known as the East Side line, constructed under the

Act of July 25, 1866. These lines appear to be located

on the map of the standard form of the Oregon and

Cahfornia Railroad Company, showing the lands grant-

ed, not only to that Company, but to the California and

Oregon. It is the Company's lithographed map showing

the lands which the Companies claimed. That is to say,

it shows the place and indemnity limits of the grant of

July 25, 1866, and of May 4, 1870, on either side of the

located and constructed and operated roads indicated

in green and red respectively. It shows the lands im-
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sold and claimed bj^^ the Company at the time the map
was printed, June 1, 1907, and it aims to and does show
the exterior limits of both grants. The figures in circles

along this line show the elevation in feet above sea level.

The lauds shown in black on this map represent the lands

that were owned at the time the map was printed, June
1, 1907. No sales have been made since 1907. There
have been lands deeded since, that were sold under con-

tract, with the exception of the few instances heretofore

related by him. Lands that were standing under execu-

tory contract in 1907, when this map was lithographed,

in many instances, have been subsequently deeded, but

this would not bear on this map. It is not a title map of

the lands, or aimed to be. He has used the hthographed

map of the Company and has located these railroad lines

or tracks with the elevations and that is the purpose of

that map.

Whereupon defendants offered and there was re-

ceived in evidence said map "Defendants' Exhibit 266"

which is hereinafter set out and described and made a

part of this Statement of the Evidence and identified

herein as such.

Whereupon witness produces "Defendants' Exhibit

267" and in explanation of such exhibit testifies that this

picture and photograph and memoranda attached, were

records of his office, found by him therein when he took

charge September 21, 1908. Charles W. Eberlin was

the Acting Land Agent of the Oregon & California

Railroad Company and F. A. Elliott and Homer D.
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Angell were employes of defendant's land department.

B. A. Gifford was the photographer that took the pic-

tures, but witness has no personal knowledge of the tak-

ing of the photographs, or the facts stated in the memo-

randa, merely producing them as a part of the files of

his office.

Whereupon defendants offered in evidence "De-

fendants' Exhibit 267" under promise to call Homer D.

Angell and B. A. Gifford to further identify the exhibit.

Whereupon counsel for complainant objected to the in-

troduction of said exhibit on the ground that same is

incompetent, irrelevant and immaterial and that the

character of the land is inmiaterial and irrelevant.

Whereupon said exhibit was received in evidence with

the memoranda thereto attached and the same is herein-

after set out and described and made a part of this State-

ment of Evidence and identified herein as "Defendants'

Exhibit 267."

Whereupon witness produced a photograph with

certain memoranda attached dated April 15, 1912, which

was marked "Defendants' Exhibit 268." Whereupon

witness testified that the photograph shown in "De-

fendants Exhibit 268" was taken under instructions

given by witness to Mr. Rees and taken by Mr. Gifford

during the spring of 1912 and covers lands within the

limits of the grant.

Whereupon defendants offered in evidence this ex-

hibit with leave to verify the memoranda attached if re-
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quired by complainant. Whereupon counsel for com-

plainant made the same objection to said exhibit as to

"Defendants' Exhibit 267." Whereupon the said ex-

hibit was received in evidence and is hereinafter set out

and described and made a part of this Statement of Evi-

dence and identified herein as such.

Whereupon witness produced a map marked "De-

fendants' Exhibit 269" and testified in relation thereto

that the photograph was taken during the year 1912

under instructions given by him to A. W. Rees and the

photograph was made by Mr. Gifford and shows an area

lying within the limits of the land grant. There are

two photographs taken from slightly different view

points.

Whereupon "Defendants' Exhibit 269" was offered

in evidence by defendants, with leave to call A. W. Rees

and Mr. Gifford to further identify the same and the

lands shown therein, to which counsel for complainant

made the same objection as last above, which said ex-

hibit was received in evidence and is hereinafter set out

and described and made a part of this Statement of the

Evidence and identified herein as such.

Whereupon witness produced a package of photo-

graphs, 92 in number, marked collectively as "De-

fendants' Exhibit 270." Whereupon witness testified

that seven of these photographs were taken in the early

part of 1912, under his direction, and the direct super-

vision of A. W. Rees, and taken by a photographer em-

ployed by Rees; that attached to each photograph is a
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memorandmn showing the location of the land and the

names of the parties claiming the improvements shown.

The remainder of the photographs were largely taken

before witness took charge of the Department and he

found them in his office when he came in. Attached to

each photograph is a memorandmn showing the location

of the land and the name of the party claiming the im-

provements in each case and the name of the photog-

rapher who took the photograph. Some of these were

taken shortly after witness came to San Francisco ; that

is, those that are dated subsequent to September 21,

1908, but under instructions given by his predecessors

in office. They also bear similar memorandum. These

lands shown in these various photographs are all lands

belonging to the Oregon and California Railroad Com-

pany and involved in this suit. From his knowledge of

these structures and his investigation of the matter, none

of these structures were put upon these lands by the

consent, permission or direction of the Company, or any

representative of the Company. Most of these struc-

tures were built along about 1907 and 1908. All of these

photographs, except the seven taken in 1912, are photo-

graphs of locations involved in the so-called Lafferty

suits parties plaintiff who have been made defendants

in this suit, or who may have intervened, or filed cross

complaints. Some of these taken in 1912 were lands

involved in such suits and others not. The remainder

of the seven relate to improvements made by trespassers

or so-called applicants to purchase these lands who have

been refused. About 10,000 applications to purchase
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quarter sections of timber lands belonging to the Com-

pany at $2.50 per acre have been made to the Company

and refused since the commencement of the first Laf-

ferty suit, about that time, up to July 30, 1912. These

apiDlications are made usually in this way. Some per-

son comes in to the office with a bunch of applications,

any where from 5 to 10 up to 50 or 100 and presents

one application and tenders the sum of $400.00 with it

and that being rejected, this person follows by pre-

senting another application and tendering the same

$400.00 and that being rejected the process is gone

through with the entire bunch that the party brings in.

This party is attorney or agent for the applicant, or at

least claims so to be and in nearly all cases the blanks

used by these so-called applicants are printed forms.

He has prepared a memorandum showing the number of

applications of that class up to a certain time and whether

or not several persons have made application for the same

quarter section. This memorandum was prepared about

March 1, 1909 and shows the applications that were in

his hands at that time. There were 7991 applications in

his hands on March 1, 1909, covering 6168 quarter sec-

tions, or in some cases less. Occasionally an 80 acres.

The entire number of applications up to July 30, 1912,

would, he thinks, approximate 10,000. When this table

was made up on March 1, 1909, there were 4749 tracts

of land each covered by one application; there were 1097

tracks each covered by two applications ; 256 tracts each

covered by three applications; 54 tracts each covered by

four applications; 8 tracts each covered by 5 applica-
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tions and 4 tracts each covered by six applications.

Whereupon witness testified that insofar as the lands

covered by these applications had been examined, he

finds them to be timber lands. To which testimony coun-

sel for complainant objected upon the ground that the

testimony of witness and exhibit compiled by him with

reference to the character of the lands involved in this

suit in incompetent, immaterial and irrelevant, the char-

acter of the lands not being a material issue in this suit.

STIPULATION

Whereupon it was stipulated between the parties,

by their respective counsel, that any and all testimony

hereinbefore and hereinafter set out tending to show the

character of this land, submitted by defendants, shall

be deemed to be taken subject to this objection. This

stipulation shall be deemed to apply to all of such testi-

mony hereinafter set out taken on behalf of defendants

and shall apply to all testimony, including exhibits here-

inafter set out, taken on behalf of defendants, tending

to show the character of the even intermediate sections

within the limits of the grants involved in this suit.

Whereupon witness testified that the lands covered

by these applications are all valuable timber lands and

the best are included therein, and they are chiefly valu-

able at the present time for the timber. The lands will

range in value from $10.00 an acre to $100.00 an acre.

The value of these lands with reference to their desirabil-

ity is fixed by the amount of timber measured or ex-

pressed in the number of thousand feet board measure;
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that is to say, the stumpage, or the number of board

feet as shown by the cruise of a timberman. The value

ranges from 75c per thousand feet up to $2.00 per thou-

sand feet stumpage for these lands and similar lands in

Oregon. The variation in value between 75c per thou-

sand feet and $2.00 per thousand feet is caused by the

kind of timber, the character of the timber, its location

and the logging conditions, and he had in mind by the

use of the word location, accessibility to transportation

by water or rail. These improvements shown in these

various photographs "Defendants' Exhibit 270" are

largely in what are known specifically as the Lafferty

suit cases, and his recollection is that they made appli-

cation in practically the same way.

Whereupon witness produced three printed blank

applications filled out, which collectively were marked

as "Defendants' Exhibit 271" and testified that these

were a fair sample of the printed applications presented

to the Company in the way he has indicated by these so-

called intending purchasers. He did not, nor did any-

one connected with the Company have anything to do

with the preparation of these printed blanks, or author-

ize the use of the same. When these applications are

received by mail, or presented in person, they are re-

jected and filed away and preserved. They have been

preserved upon the advice of counsel for the Company.

These applications generally contain a tender and wit-

ness thinks it occurs in all of them, to-wit

:

"I herewith tender to said Company the sum of
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$2.50 per acre in payment for said land," etc. When
coin is produced it is merely tendered in connection with

a group of applications, if more than one is presented.

The same coin is used by the same person for each of

the different applications. The business of land brokers

that has grown up out of this controversy and which has

resulted in the application of some 10,000 people to pur-

chase these lands is co-extensive with the boundaries of

the United States, perhaps including Alaska and the

Islands. There are offices and men engaged in this kind

of business advertising it in Omaha, Kansas City and

as witness recollects in Boston and New York and many

other places that he does not now recollect. These at-

torneys or timber locators interested, take these appli-

cations on behalf of the applicants and purport to file

the applications upon lands which the County Records

show free from any similar application and they charge

the applicant generally about $75.00 per application,

sometimes it is $50.00 and at other times it may be other

amounts, but as a rule it is about $75.00 per application.

That is their fee and the understanding is that the ap-

plicant will have $2.50 per acre to pay whenever this

suit is determined. In many cases these attorneys or

land brokers require the applicant to sign an agreement

to sell the land whenever they get title at an agreed price

per thousand feet of stumpage that may be on the land,

usually at a price of about one-half of the market value.

Whether there is any contingent fee in it, he does not

know. '
,

Whereupon defendants offered in evidence "De-
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fendants' Exhibits 270 and 271" which was received and

are hereinafter set out and described and made a part

of this Statement of Evidence and identified as "De-

fendants' Exhibits 270 and 271."

Whereupon witness testified that he had seen a good

many advertisements purporting to advertise for appli-

cations and apphcants headed "Oregon & Cahfornia

Raih'oad Company lands" where the party did not dis-

close his agency but attempted to represent that he was

really acting for this land grant or for the Company, but

he does not recall now the particular wording in any of

the cases, but as a rule they were so worded that to the

ordinary reader they would appear to be published by

someone authoritatively acting as agent for the Oregon

& California Railroad Company. They were not author-

ized in any instance.

Whereupon witness produced a package of advertis-

ing blanks and forms used bj^ these timber locators so-

called, with notations of his office thereon, which col-

lectively were marked "Defendants' Exhibit 272."

Whereupon witness further testified that some of

these were clipped from newspapers, others came in with

correspondence from different people making inquiry

regarding the matter and asking if the facts were as there

stated. The power of attorney purporting to appoint

H. W. Miller of the City of Portland, State of Oregon,

the true and lawful attorney for the applicant came in

with some letter. Miller had no authority to act for the

Oregon & California Railroad Company for him or for
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any one else connected with the Company. Some one

at St. Louis wrote him to ascertain something concern-

ing the advertisement of John M. Kreider, Suite 806-7

New Bank of Commerce Building, St. Louis, Mo. and

that is all he knows about Kreider.

Whereupon witness, referring to a letter purporting

to be signed J. M. Kreider, addressed to A. C. Edwards,

3863 Farnam Street, Omaha, Neb. dated July 15, 1909,

and the letter of witness of July 20, 1909, to Edwin R.

Tuttle, Traveling Passenger Agent, Union Pacific

Railroad Company, St. Louis, Mo. enclosing the fol-

lowing clipping

:

"OREGON.
OREGON TIMBER.

United States government gave 6,000,000 acres

choice timber land in Oregon to railroad company 40

years ago, to be sold at $2.50 per acre; 1,300,000 acres re-

main unsold; now worth $50 per acre; male and female

American citizens onty can now apply for 160 acres of

this land at $2.50 per acre; onty $75 payable now. For

full particulars address, J. M. Kreider, 806-7 New Bank

Com. Bldg., St. Louis, Mo."

stated that these are a part of the advertisements and

literature circulated by J. M. Kreider procured by wit-

ness since this question arose as to the disposition of this

grant. Kreider enclosed a lithographed circular under

St. Louis date July 21, 1909, purporting to be signed

by St. Louis business men of standing and this accom-

panied these circulars. Witness does not remember that
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they had any particular apphcation from clients through
John M. Kreider, although there may have been, but
he did not represent the Oregon & California Railroad

Company or the land department or any one connected

with it.

Q. I call your attention to my letter to Mr. Eberlin,

of August 9, 1907, enclosing chpping from the "Jour-
nal" and "Telegram," which clippings, for the purposes

of this record, I will identify by reading them. Tele-

gram July 18, 1907:

"FOR SALE—TIMBER LANDS.
TIMBER—
Parties wishing to make an application for some

choice railroad lands, heavily timbered, cannot do better

than to call at our office and get full particulars. We
are prepared to locate several at this time, and our fees,

including making all the papers and location, are within

the reach of all.

HOWSE & MILLER,
Q6 Sixth St."

Also notice purporting to have been printed in the

Journal of July 19, 1907, which reads:

"TIMBER.

WE ARE STILL IN A POSITION TO locate

several parties on railroad lands in southern Oregon,

cruising better than 4,000,000 feet per quarter section;

for making tender to the company and filing papers in

the clerk's office afterward, location, including all at-

torney fees, we charge the sum of $25. Now come and
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look into this proposition, if you have never bought any

lands from the company heretofore, remember this does

not interfere with any of your other rights, call and get

full particulars.

HOWSE & MILLER,
m 6th St.

Open evenings. Phone Main 6188."

Also:

"TIMBER LANDS.
Intending purchasers desiring to be located upon

lands with hea\'y timber in the land grant of the Ore-

gon & California railroad in southern Oregon can se-

cure the same bj^ acting quickly. Location fees includ-

ing all necessary attorney's fees are reasonable. Ad-

dress J. E. Verdin, Grants Pass, Or."

Did you receive, or did j^ou find these in your files

and the files of your predecessor in office ?

A. Yes, sir.

Whereupon the witness further testified that he

did not know Howse & Miller, or either of them, or

J. E. Verdin and neither of them had any authority to

act for the Company, him or the land department. The

Portland Journal and Evening Telegram were printed

and circulated in Portland at that time.

"TIMBER CLAIMS. The present time now af-

fords you the opportunity to locate yourself upon a

splendid timber claim, accessible to both railroad and

driving streams ; cruise ranges from 4,000,000 to 9,000,-

000 feet. Price $2.50 per acre. We locate and you
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purchase. Address P. O. Box 1206, Tacoma, Wash."

Is that one of these advertisements that you found?

A. Yes, sir.

Q. Did that advertiser represent you or the com-

pany?

A. Not at all.

Q. Does that refer to the same class of lands that

these others refer to, as far as you can tell?

A. Presumably so, yes.

Q. I notice a circular here headed: "Land Grant

is Basis of Suit," purporting to be from the Evening

Telegram, Portland, Oregon, Monday, September 16,

1907; and purporting to be an advertising circular of

Coates & Horsman, Spokane, Washington, on the out-

side cover of which appears these words

:

"C. H. Coates J. H. Horsman.

COATES & HORSMAN.
Railroad Timber Lands $2.50 per Acre,

ranging from 3,000,000 to 6,000,000 ft. to quarter sec-

tion. Direct purchase. No rights required. Telephone

Main 7245. Office, 415-416 Mohawk Block.

Spokane, Wash."

Do you know these gentlemen?

A. No, sir.

Whereupon witness testified that he received this

circular in the usual way. That these gentlemen did not

represent the Oregon & California Railroad Company,

himself or any one else and that neither authorized the

publication of this circular or the article.
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Q. I notice another circular here, headed "Extracts

from the Oregon and Cahfornia Raih'oad Grants, Act

of 1869," purporting to be from M. P. Alford, Chicago

Office 923, 184 La Salle St. 'Phone Main 2022." Did

Mr. Alford represent the companj^ or you ?

A. Not in any way.

Q. Did you receive this in the same way that you

received these others?

A. Yes, sir.

Q. I notice a circular here enclosed by Mr. M. P.

Alford, Chicago Office, headed: "Exceptional. An
Opportunity to file on Timber Lands in Oregon." Did

you obtain that circular in the same way that you ob-

tained these others?

A. Yes, sir.

Q. And did Mr. Alford have any authority to rep-

resent you or the company?

A. No, sir.

Q. I notice a long circular here headed: "Railroad

Lands. Statement of Facts," with pencil notation,

"Trewavas, Lee & Co., 26 Montgomery St., S. F." with

a report thereon hj you to ]Mr. Herrin, of date March

19, 1912. Do 5^ou know this firm ?

A. Not personally, any more than as shown by

that report.

Q. Where do they purport to be doing business?

A. At 26 Montgomery Street, San Francisco.

Q. Have they any authority, or did they ever have

any authority, to represent the Oregon and California

Railroad Company, or to make these advertisements?
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A. No, sir.

Q. One of these refers to a clipping from the Oak-

land Tribune, of Sunday, March 17, 1912, relative to

lectures given by this firm. Do I understand that these

gentlemen conducted a lecture course here in Oakland,

or in San Francisco, trying to induce people to make

application to them for the purchase of these lands ?

A. Yes, sir.

Q. I notice a clipping here purporting to be from

the Omaha World-Herald of December 18, 1909, vi^hich

reads

:

"Oregon.

$75.00 will locate you on a quarter section of the best

agricultural land, level, heavy timber, close to the Pa-

cific Ocean and accessible to railroads and rivers. Price

$2.50 per acre when you secure title. Call or write 413

Karbach Block."

Is that one of these advertisements that you secured

the same way?

A. Yes, sir.

Q. I notice another which reads:

"OREGON TIMBER LANDS.

You now have an opportunity to apply (without

interference with homestead rights) for 160 acres of

valuable timber and agricultural lands in Oregon at

$2.50 per acre; timber averages 4,000,000 to 8,000,000

feet per quarter section (cedar and fir) ; accessible to

railroads and rivers ; close to Pacific Ocean and in a de-
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sirable climate; limited 160 acres to each applicant;

locating fees very reasonable.

FORREST LAND CO., 612-613 Shukert Bldg."

Is that one of these numerous advertisements that

you procured?

A. Yes, sir.

Q. Who is the Forrest Land Company?

A. I don't know them at all.

Q. Who is the party who says, "Call or write 413

Karbach Block," and where is that?

A. That is a building in Omaha. I think I had

some correspondence with the people, the name I don't

remember now.

Q. Did these people, or either of them, or did this

company, have any authority to represent the Oregon

and California Railroad Company, or to act for it?

A. No, sir.

Q. I notice also an advertisement which reads:

"$150.00.

"$150 is all the money required to get 160 acres of

timber land in Oregon cruising from 3 to 6 million feet

of good merchantable timber. No prior timber or home-

stead applications affect this, as it is not Government

land. For full information call at

OREGON DEV. CO., 1110 and 12 Call Building."

Did this so-called Oregon Development Company
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have any authority to make this advertisement, or to

represent the Oregon and Cahfornia Raih'oad Company,

or you ?

A. No, sir.

Q. That appeared in a San Francisco paper, did

it, or do you know?

A. Well, I should judge so, but I couldn't say

positively.

Q. I show you a circular purporting to advertise

"Timber Land Information Club, Daniel McDonald,

Hotel Chandler, Marshfield, Oregon." Did this gen-

tleman represent you or your company, or any one con-

nected with it?

A. No, sir.

Q. Did he have any authority for the company, or

for you, or any one else connected with it, to issue that

circular ?

A. No, sir.

Q. I notice, among others here, a clipping from the

San Francisco Chronicle, headed "Denounced by Land
Office. Statements of Northern Promoters Declared to

be Untrue." "Special Dispatch to the 'Chronicle'." Un-

der a Seattle date line. Is that one of the clippings that

you made with reference to the activities of these gentle-

men in advertising these lands?

A. Yes, sir.

Q. You had nothing to do with the publication of

any of these notices, did you ?
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A. No, sir.

Q. I notice "San Francisco, March 16," 1912 date

line dispatch which apjjears in the Oakland Tribune of

Sunday, March 17, 1912, descriptive of the firm of

Trewavas, Lee & Co. Is that the same firm about which

you spoke some time ago in this examination?

A. That is the same firm, yes, sir.

Whereupon defendants offered all of these for the

purpose of showing in part the origin of the long list of

applications and that defendants did not authorize or

promote the same and to show that this activity took

place since about 1907, subsequent to the passage of

the Memorial of the Legislative Assembly of the State

of Oregon of February, 1907, to which said exhibit

counsel for the Government objected as follows:

"The Government admits that the defendant Oregon

& California Railroad Company never authorized any

of the parties mentioned as having solicited applications

to purchase to represent the railroad company or its

land department, or any of its officers ; but the Govern-

ment objects to the evidence as immaterial and irrele-

vant, in so far as it may be claimed to characterize all

of the applications to pm'chase, because it does not ap-

pear that all of the applications to purchase originated

in this manner; and further objects to the exhibit upon

the ground that it is immaterial how the parties were

induced to make applications to purchase, if applications

in fact were made and rejected, and the terms of the

grant were violated in that manner; and the Govern-
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ment objects particularly to the letters that are included

in this exhibit, upon the ground that they are incompe-

tent, hearsay, irrelevant and immaterial."

Whereupon said documents were received in evidence

and marked "Defendants' Exhibit 272" which is here-

inafter set out and described and made a part of this

Statement of the Evidence and identified as such.

Whereupon witness testified that he had caused to

be taken certain photographs, 88 in number, showing

the improvements upon certain lands in even sections

within the limits of these grants, which were collectively

marked "Defendants' Exhibit 273" and that these pho-

tographs were taken under his instructions by field

agents, showing as they made examinations of the even

numbered sections, which are shown on the map, im-

provements or lack of improvements, as the case might be

on those tracts. These photographs of tracts on the even

sections are tracts of land within the limits of this grant

and were taken the early part of 1912, possibly a few

the latter part of 1911, but he thinks all were taken in

1912. Noticing a memorandum on one of these, which,

for illustration, reads "Photo by C. W. Kempton

5/7/12/ S. E. 14 Sec. 26-4, S. R. 5 E. Looking

Southeast. No improvements except pile of stones

which appear to have been used as temporary fireplace."

He testified that Mr. Kempton was one of the field

agents engaged in making examination of these lands

and as a rule the memoranda on the backs of these vari-

ous photographs identify the land claimed by so-called
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settlers and the date when the photograph was taken.

The photographs were taken under his direction and

supervision for the use of his office. Noticing as a sam-

ple "S. W. y_i Sec. 34, Township 8 South, Range 2 East.

Leon D. Hedges' Homestead. View looking north.

Picture taken by C. W. Kempton April 27, 1912." He
testifies that he ascertained that that was the homestead

of this man on this particular quarter by abstracting the

United States Land Office records and the field man
then went upon the premises and took this photograph.

Witness ascertained, or caused to be ascertained in the

same way, the name of the so-called entryman and the

description of his land and then the location of the land

by his employes and these entries of settlers or entrymen

were obtained from the United States Local Land Office

records in each instance. These photographs give on the

back the description of the particular land where the

photograph was taken, or where it is shown in the pic-

ture. J. A. Kinser was one of the field agents and the

photographs were taken under the immediate personal

supervision of A. W. Rees and witness relied upon them

as being correct.

Mr. Fenton: I offer these now, for the purpose

of showing the general character of the improvements

of the entrymen on the tracts described—general char-

acter of their improvements and general character of the

land—under the promise, if requu'ed by the United

States or counsel for the Government, to call the pho-

tographers and field examiners for further identifica-

tion, if the defendants shall be so advised that it is neces-
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sary, and ask to have them marked collectively as "De-

fendants' Exhibit 273."

Mr. Townsend: The Government objects to this

evidence, on the ground that it is immaterial and irrele-

vant; that the character of the intervening sections and

the character of the improvments thereon is immaterial

to any issue found in the case ; and the Government ex-

pressly objects to the statement of fact as to the pres-

ence or absence of improvements, and other like nota-

tions appearing upon the back of these photographs, on

the ground that it is incompetent and hearsay. As to

the identification of the photographs themselves, the

Government reserves the right to object to them upon

the ground that they are not properly identified if it

shall so appear.

Whereupon said "Defendants' Exhibit 273" was re-

ceived in evidence and is hereinafter set out and described

and made a part of this Statement of the Evidence and

identified as such.

Whereupon witness further testified that these pho-

tographs purporting to show panoramic views of certain

sections of the country marked "Defendants' Exhibit

274" were taken under his direction and show the gen-

eral character of the country in the immediate vicinity

of the points noted on the back of each photograph and

all within the limits of the Oregon & California grants

;

that is they are within the indemnity limits of the grants

and cover, in view not only lands claimed by the Oregon

& CaHfornia Railroad Company, but lands in the even
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sections. They are within the primary, as well as the

indemnity, limits. They are intended to show the gen-

eral character of the country within the exterior limits

of the grant.

Whereupon defendants offered in evidence said "De-

fendants' Exhibit 274" and the same was received and

is hereinafter set out and described and made a part of

this Statement of the Evidence and identified as such.

Whereupon witness testified that he had prepared a

tabular statement marked "Defendants' Exhibit 276"

and that it was compiled from the records of his office,

the sources of which were the United States Local Land

Office records, the General Land Office records and in

part his attorney's records in Washington. These se-

lection lists are made up in the first place and sent to the

United States Local Land office. Two copies are re-

tained by that office, one of which is transmitted to the

General Land Office in Washington, the other retained

in the Local office and two copies are returned to his

office, certified by the Register and Receiver, one of

which is retained in his office and the other one sent to

his attorney in Washington. This tabular statement is

made from these lists and from the ultimate action taken

by the land office, local or general, and the ultimate ac-

tion taken by the President of the United States in

issuing patents. This "Defendants' Exhibit 276" cor-

rectly states the selection fists and all other matter found

in this statement. The date certified, refers to the cer-

tification by the Local Land Office and this abbreviation
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*'0. C" refers to Oregon City, "Van." refers to Van-

couver, "Ros." to Roseburg, "Port." to Portland, "L.

V." to Lakeview, "Pat." means patented, "Resel." means

reselected, "Rear." rearranged, "Rej." rejected, "Er.

sel." erroneous selection and "Dup." duplicate.

Whereupon defendants offered in evidence such tab-

ulated statement as "Defendants' Exhibit 276" which

was received and is hereinafter set out and described

and made a part of this Statement of the Evidence and

identified herein as such.

Witness understands that sales of granted lands were

temporarily suspended pending examination that was

being made into the condition of the land grants, records,

etc., but there never was any order of withdrawal to his

knowledge, and there was no formal order of restora-

tion. Before he took charge of the land department at

San Francisco he was advised by Judge Cornish, then

Vice President of the Southern Pacific Company, that

as soon as the records could be straightened out, after

the fire, the intention was, as to these lands, in so far as

they were not needed for company uses, to offer them

for sale; referring by "not needed for company uses"

to the lands described in Exhibits numbered 7 and 8 to

the answer. Judge Cornish is William D. Cornish, who

was the executive assistant to E. H. Harriman, Presi-

dent or an officer of the Oregon and CaUfornia Railroad

Company. The executive jurisdiction over these lands

at this time was under Mr. Harriman, and Judge Cor-

nish was his assistant and had special charge of this mat-
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ter. Judge Cornish is dead. He had some correspond-

ence with Cornish concerning matters relative to these

lands, and thinks possibly some reference was made in

that correspondence to the sale of these lands, other than

the reserved portions. He had seen a telegram signed

by Cornish to the predecessor of witness, Eberlein, which

was part of the files of the office and preserved from the

fire. There are two telegrams that relate to that land,

wliich read

:

"New York, April 5, '07.

C. W. Eberlein, (Received Apr. 5, 1907. )

(Land Dept. S. P. R. R. Co.)

San Francisco.

Please mail me report at convenience showing

progress made in rehabilitating j^our office and also what

extent you are receiving and handling applications for

lands and especially lands other than timber and mineral.

W.D.Cornish. 3:50 P.M."

"New York, April 24, 1907.

C. W. Eberlein, (Received Apr. 24, 1907. )

(Land Dept. O. &. C. R. R. Co.)

San Francisco.

I have not yet received any report from you

as to progress in selling lands.

W. D. Cornish. 12 :23 P. M."

Counsel for complainant objects to the materiality

and relevancy thereof. Witness further testified that

Chas. W. Eberlein, mentioned, was the acting land com-

missioner of the Oregon and California Raili'oad Com-
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pany and his predecessor as land commissioner. He
resigned some months before witness took charge, and

Eberlein was succeeded by Henry Conhn, who is not now

in the service. Witness succeeded Conhn.

The hst described in Exhibit No. 7 to the answer of

the defendants, is a statement showing right of way and

unsold East Side Grant lands acquired through Oregon

and California Railroad Company, and is correct. This

suit 'No. 3340, now on trial, was brought before he was

appointed land commissioner September 21, 1908. The

complaint was filed September 4, 1908. Exhibit No. 8

to the answer of the defendants is correct. The records

of the department, when he took charge in September

1908, showed the reservations contained in Exhibit No.

8 to the answer, which purports to be a schedule of un-

sold lands under reservation from sale on account of

timber, iron, coal or oil which they are known or sup-

posed to contain. So far as he knows, the reservation

was made on the new records after the fire on the strength

of a Hst which Mr. O'Brien furnished as being the hst

furnished him previous to the fire, of lands reserv^ed for

these purposes, referring to the fire of April 18, 1906 m
San Francisco which destroyed almost all of the records

of the land department. O'Brien was then Vice Presi-

dent and General JVIanager of the Oregon and California

Railroad Company, and the operating official of the line

of road from Portland to Ashland, and also an executive

officer of the company. The record shows that these

lands were reserved on account of being supposed or

known to contain timber, coal, iron and oil, and his de-
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partment did not undertake to determine that these

substances which were supposed to be in these lands,

were necessary to the railroad in its operation and main-

tenance ; that was an operating department matter. They

had been directed to be reserved by the operating depart-

ment, and there have been no restorations of any kind

with reference to these lands thus reserved, and no order

of reservation made by the Board of Directors of the

Oregon and California Railroad Company so far as he

knows. He never received any formal order. These

reservations are usually made on the request of some

operating official who knows or thinks there may be

something in the land. Since becoming Land Commis-

sioner of the Oregon and California Railroad Company,

the Department has at all times asserted ownership of

the lands. As they examine the lands and find parties

occupying them, the company asserts its ownership and

insists that these parties take leases on the lands or va-

cate. The company has paid taxes on the lands—done

whatever might be necessary to assert ownership. It

has appeared in contests in the land office where the

question of its right to claim has been raised, and it has

defended its title of ownership. The company has sent

field agents over about forty per cent of the entire grant,

making examinations as to the character and value of

the lands. The company maintains a force of fire war-

dens to patrol the lands and protect against fire during

the summer. The examinations made by field agents

cover forty per cent of the entire grant—78 per cent

of the timber. The company has made a good many
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leases of lands for grazing purposes, and where it finds

some one occupying a small piece of land, there may be

a few acres in cultivation, or where an adjacent owner

wants to use the lands for pasture purposes, the com-

pany has made leases in those cases. In a good many
cases the reason for making the lease where there is an

actual occupation, is to prevent the statute of limita-

tions running against the company by the occupancy.

The company has maintained quite a force of fire war-

dens in the State of Oregon, patrolling the lands during

the dry season. The company has paid taxes on these

lands. The counties of Oregon in which the lands are

situated, through their county assessors, have continued

their assessments, increased their valuations for assess-

ment purposes, and made assessments upon these lands

the same as other or similar lands that are privately

owned, and without regard to this suit or the claim of the

United States. The valuations have been raised, wit-

ness thinks, in all of the counties, certainly almost all

of them. The company is at all times endeavoring to

keep the assessments down as low as may be possible.

It is a fact, within his knowledge, that some of the coun-

ties, through their county courts, have authorized the

assessors to employ, or have directly employed timber

cruisers, and have made cruises of substantially all these

lands for assessment purposes, and made their assess-

ments on the basis of the board measure reported by

their cruisers, and witness thinks that this accounts in

part for the increased assessment of a considerable por-

tion of these grants. There are about 240 leases out-



1982 O. (S C. R. R. Co., et at.

standing. He has prepared a statement showing the

lease number, date of lease, when it expires and the

number of acres, and the total acreage is 24,671.02.

Whereupon witness produces Defendants Exhibit 278,

and states that it is a correct statement of what it pur-

ports to show. Whereupon defendants offered said ex-

hibit in evidence and the same was received and marked

"Defendants' Exhibit 278," which exhibit is hereinafter

set out and described and made a part of this Statement

of the Evidence and identified herein as "Defendants'

Exhibit 278."

Whereupon the witness further testified that but for

this suit, he should have proceeded to secure his exam-

ination of the land, determine valuations, and make sales

of the land as opportunity offered. In so far as the lands

were capable of settlement, the company would have pre-

ferred always to sell to a settler. Defendants Exhibit

279 shown witness, consists of advertisements published

by his department, setting forth the facts that the lands

of the Southern Pacific Railroad Company and the

Southern Pacific Land Company now—formerly rail-

road companj^—are on the market for sale, and setting

forth the natural resources of these lands. These adver-

tisements show that they are specially addressed to farm-

ers and others desiring to make settlement on these lands

when purchased, which are capable of such settlement.

The practice of publishing these advertisements was,

generally speaking, commenced about July, 1911, when

they actually had some lands ready for sale, and the ad-

vertisements had been spread broadcast over the Western
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half of the United States, with the result that there has

been a sale of a very considerable area of land within the

past year. If this suit had not been brought he would

have pursued the same policy with reference to the lands

in Oregon that were capable of settlement, or that could

be disposed of, other than the lands described in Ex-

hibits 7 and 8. Whereupon defendants offered in evi-

dence said collection of advertisements, marked "De-

fendants' Exhibit 279." Whereupon, upon examina-

tion by counsel for the Government, the witness further

testified that this advertising material had been prepared

and circulated by him or under his direction, since he be-

came Land Commissioner of the several companies

named by him, and has been prepared and circulated

since the institution of this suit. Whereupon counsel

for complainant objected to the introduction of this De-

fendants' Exhibit 279 as incompetent, irrelevant and im-

material. Whereupon said Defendants' Exhibit 279

was received in evidence and marked "Defendants' Ex-

hibit 279," which is hereinafter set out and described

and made a part of this Statement of the Evidence, and

so identified herein.

Whereupon the witness further testified that De-

fendants' Exhibit 280 was in the files of his department

when he took charge, that is, it was a part of the records

of his office. Whereupon defendants offered in evidence

Defendants' Exhibit 280, to which complainant objected

as immaterial and irrelevant, which Defendants' Exhibit

280 is hereinafter set out and described and made a part

of this Statement of the Evidence, and so identified

herein. ^ 'p.? ? i^
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Whereupon the witness, upon cross-examination,

further testified that Defendants' Exhibit 278, contain-

ing statement of outstanding leases, represents as high

an acreage as has ever been under lease, so far as he

knows. There was very little correspondence in the files

of the land department of the Oregon and California

Railroad Company preserved from the San Francisco

fire of 1906, but he can produce what was saved. The

correspondence in the land department now is generally

filed with relation to the land particularly referred to,

and in so far as correspondence was saved from the fire

and capable of being preserved, it has been filed in the

same way, and may be scattered through a large number

of files. It can all be produced.

This testimony is being taken in the Flood Building,

at San Francisco. The greater portion of the offices of

the Southern Pacific Company and its proprietary cor-

porations are located in this building, so far as they have

offices at San Francisco, but he could not say what the

percentage is, he does not know; a very considerable

portion of it is occupied by the offices of the Southern

Pacific Company and its proprietary corporations, say

six or eight floors, but does not know how many floors,

or how much space they occupy. He has occupied his

present offices since he became the Land Commissioner

of the Oregon and California Railroad Company, and

his personal room is number 880. The main entrance

is number 801, where the clerical force is at work. There

is upon the door of room 801 these words "801 Southern

Pacific Company—Land Department—B. A. McAl-
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laster, Land Commissioner—F. W. Houts, Assistant

Land Commissioner." He has testified that the South-

ern Pacific Company never had a land department.

Whereupon, upon re-direct examination, witness

further testified that that sign on the door of room 801

was put on the door about a year ago, excepting the

words "Southern Pacific Company," and these words

"Southern Pacific Company" were placed there within

the last two months, and without his knowledge or direc-

tion, or permission being asked, or anything else, and

he does not know who did it, or why it was done. The

Southern Pacific Company has no land whatsoever. It

has a few town lots, and has no occasion for a land de-

partment, nor has it a land department, and it has no

records in the land department that are called Southern

Pacific Company Land Department records, except the

records of those few town lots about which he has testi-

fied, and for which he is land commissioner.

Whereupon the witness, upon re-cross examination,

further testified that very likely he had stationery which

was used for a number of years, which reads "Southern

Pacific Company—Land Department," and which was

used in correspondence referring to this grant. It also

shows Oregon and California Railroad Company upon

it, and Southern Pacific Railroad Company, as separate

companies, but using a joint letter-head. Whereupon

the witness produces, upon request of counsel for the

complainant. Form 3311, and further testified that they

used that form in conducting correspondence in relation

to the affairs of any of the companies that they may be
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corresponding about. Sometimes—a great many times

they do not use a letterhead at all in conducting the

correspondence of the office. In purely office corre-

spondence they do not use any letterhead. Sometimes

this letterhead is used in carrj^ing on the correspondence

relating to the affairs of his office, and sometimes it is

not. He does not know how long it had been in use. He
does not remember now just what they were using when

he came, or whether, so far as the printed matter is con-

cerned, this is substantially the form in use when he

came ; that particular form was not in use when he came.

No one printed the w^ords "Southern Pacific Company

—Land Department" on this letterhead without his

knowledge or consent. He does not know who it was

that put the words "Southern Pacific Company" on the

entrance door of his office. It has been there two or three

months, but he has made no complaint to any one about

it. He assumes that these words were put on the door

by some one's order, but he does not know whose. He
has had no occasion to inquire, and it does not make any

difference to him.

Whereupon complainant offered Form 3311 in evi-

dence, marked "Government's Exhibit 112," to which

counsel for defendants objected as immaterial and irrele-

vant, which was received and so marked, and is herein-

after set out and described and made a part of this state-

ment of evidence, and so identified herein.

Whereupon witness further testified that until the

death of Judge Cornish in October or November, 1908,

Judge Cornish had general charge of the land grant of
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the Oregon and California Railroad Company and other

land grants mentioned. Cornish was Vice President

of the Southern Pacific Company, but could not state

whether he was an executive officer of the Oregon and

California Railroad Comj)any, but his impression now is

that he was not. He took instructions from Judge Cor-

nish without inquiring what his relationship was to the

company, because he had been working under Judge

Cornish's instructions for a good many years. At the

time he took his instructions he had not inquired whether

Judge Cornish had anything to do with the Oregon and

California Railroad Company or not, but Cornish gave

him instructions concerning the company and he took

and followed them. No deeds had been signed under

direction of witness at the time of the death of Judge

Cornish. Cornish died very shortly after witness became

Land Commissioner.

Whereuj)on witness, upon re-direct examination,

further testified that he had produced and tendered to

Government counsel all of the records of his office that

were saved from the fire of April, 1906, and that his

assistant and one of the assistants to counsel for the

Government are in possession of these records now,

going through them, and he has gathered together and

delivered, as stated, all of the records of the land depart-

ment which were saved from the fire, so far as he knows

of such records. Referring to Government's Exhibit

112, being letterhead Form 3311, witness says that the

words and figures "Standard 12-11-20,000" means,

standard form, December 11, 20,000 printed, and the
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date when that supply of blanks was printed. The form

was probably in use before that. Form 3311, with the

words and figures "Standard 7-08-10,000" containing

typewritten figures "March 23, 1909" is the form that

was in use in the office when witness took charge of it

in September 1908. This was clipped from a letter in

his office files of date March 23, 1909, the date on which

the particular letter was written. Government's Ex-

hibit 112 was not in use when he came. That form is

one that he prepared some time after he came, in con-

sequence of consolidation of the three land departments

into one office under his control, referring to the three

land departments of the Southern Pacific Railroad Com-
pany, the Central Pacific Railway Company, and the

Oregon and California Railroad Company, and the

stamp on Government's Exhibit 112 "Southern Pacific

Land Company" is a rubber stamp that has been placed

on the form since the organization of the Southern Pa-

cific Land Company, which is a part of this department.

The Southern Pacific Land Company holds by purchase

the residue of the Southern Pacific Railroad Company's

land grants. Oregon & California Land Company is a

company organized and holding title to lots in certain

townsites in Oregon, and a few acreage tracts, generally

called non-operating lands. He does not know as to

how the stock is held, but assumes that it is a small

corporation with a capital stock of about $5000.00—stock

of which is held in trust for the Oregon and California

Railroad Company.

Whereupon defendants offered in evidence Form
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3311, Standard 7-08-10,000, March 23, 1909, and the

same was marked "Defendants' Exhibit 281," which is

hereinafter set out and described and made a part of

this statement of evidence, and identified herein as such.

Whereupon the witness further testified that in

speaking of the consoHdation of the office, he referred to

the fact that he was Land Commissioner of each one of

these various companies, and as Land Commissioner had

the records of all of these various companies under his

control and in one office, or set of offices. There had

been no legal consolidation of the land departments of

these various companies. Their business is kept sep-

arate, and he is the one officer for all of them, and the

records are kept in his offices under one control. Where-

upon witness was shown a letterhead which was marked

Defendants' Exhibit 282, and the witness testified that

it is a letterhead that he found among his files and sup-

plies, and the imprint "12-24-06" indicates that it was

printed December 24, 1906, and the fact that Charles

W. Eberlein's name is on there indicates that it was the

form that he used while he was Acting Land Agent for

the Oregon and California Railroad Company. The
use of the form probably terminated about the time that

Defendants' Exhibit 281 was printed in July 1908. Wit-
ness used the form of July 1908 for some time after he

became Land Commissioner. He does not think that

they used the other form, but thinks that they were

practically all used up before that.

Whereupon defendants offered Defendants' Ex-
hibit 282 in evidence, and the same was so received and
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marked "Defendants' Exhibit 282," and is hereinafter
set out and described, and made a part of this state-
ment of the evidence, and so identified herein. Where-
upon the witness further testified that these defendants'
Exhibits 281 and 282 are printed upon green paper,
which was the standard color used prior to Government's
Exhibit 112, for all the Oregon and California Railroad
Company's supplies used in the land department. He
made up a separate pay roll for the Oregon and Cali-
fornia Raih'oad Company, and it passed through the
Oregon and Cahfornia Railroad Company's land ac-
counts and was paid by check on the Oregon and Cali-
fornia Railroad Company. The Southern Pacific Land
Company and the Central Pacific Railway Company
each has its own pay roll form, its own pay roll is made
out, passed through its own books of account, and is paid
by Its own checks. His salary as Land Commissioner
for these different companies is apportioned in part
against the Central Pacific Railway Company, in part
against the Southern Pacific Land Company, and in
part against the Oregon and California Railroad Com-
pany. He does not know of his own knowledge how the
account is kept, where the Oregon and California Rail-
road Company has no funds available for payment of its

indebtedness on account of the operation of the land
department—that is properly an accounting matter. He
does not know exactly, not sufficiently to explain to the
court, what the relations of the Southern Pacific Com-
pany as a clearing house are to the Oregon and Cali-
fornia Railroad Company in respect to its financial mat-
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ters. He thinks that the proceeds of the sales of lands,

with reference to the Union Trust Company, are han-

dled through the New York Office, but he does not know
the details of it. Supposing that he should receive the

proceeds of a sale of land, for which a deed is executed
in which the Union Trust Company joins, the proceeds

would go to the Assistant Treasurer from the Oregon
and California Railroad Company at San Francisco.

The Auditor does all the bookkeeping in connection with

that money and the Assistant Treasurer makes disposi-

tion of it. Witness has nothing to do with that.

Whereupon, upon further cross-examination the wit-

ness testified that six letters shown him marked "Gov-
ernment's Exhibit 113," were found in the files of the

land department of the Oregon and California Railroad

Company, which survived the fire of April 18, 1906,

and the letters written upon green paper are answers

that were written by his predecessor Eberlein. Where-
upon complainant offered these six letters in evidence as

Government's Exhibit 113, which said Government's

Exhibit 113 was received in evidence, and is hereinafter

set out and described and made a part of this statement

of the evidence and identified herein as such.

Whereupon witness further testified that the file

which he had produced as requested, related to the years

1904 and 1905, and they were the only files which sur-

vived the fire. A very few boxes of letters, and just
as they could take them out without reference to what
they were or anything else, survived the fire, and the bal-

ance was destroyed. Whereupon the witness being
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shown some correspondence during February 1904,

identified same as Government's Exhibit 114, and tes-

tified that that is a part of the correspondence that was

saved. Whereupon complainant offered said corre-

spondence in evidence and the same was received and

marked "Government's Exhibit 114," which is herein-

after set out and described and made a part of this state-

ment of the evidence and identified as such.

Whereupon witness further testified that Govern-

ment's Exhibit 115 is also a part of the files of the Ore-

gon and California Railroad Company Land Depart-

ment that survived the fire. Whereupon complainant

offered Government's Exhibit 115 in evidence, which

was received in evidence and is hereinafter set out and

described and made a part of this statement of the evi-

dence and identified herein as such.

Whereupon the witness further testified upon re-

direct examination, that he had made additions to De-

fendants' Exhibit 257, and each of them had been certi-

fied by the county clerk or county recorder of the re-

spective counties, showing the dates on which the various

deeds were recorded in the county records. This is shown

on the right hand margin of each page. The necessary

corrections made in the book and page of record and

each county statement has been certified by the county

recorder or county clerk of the county.

Whereupon the defendants re-oifered Defendants'

Exhibit 257 heretofore received in evidence and so

marked, and comisel for the Government making no ob-
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jection that this is a summary from the public records

certified by the county clerk, instead of a certified copj''

of each of the documents, and the same is hereinafter

set out and described and made a part of the statement

of the evidence and identified herein as such.

Whereupon the witness further testified that he had

prepared a statement concerning the lands involved in

certain suits pending in the then Circuit Court, now

District Court of the United States for the District of

Oregon, wherein the United States is complainant and

the Oregon and California Railroad Company, South-

ern Pacific Company, Stephen T. Gage, Union Trust

Company, and other co-defendants named in the state-

ment are parties defendant, showing the number of the

suit, the number of the contract involved, the purchaser,

the acres involved, the price per acre, the consideration,

the number and date of each deed, the grantee, the date

of contract, purporting to be a statement summarizing

what are commonly called in this record Forty-five suits

against so-called Innocent Purchasers and others. This

statement is compiled from the bills of complaint in the

various cases, and from his record of the sales that were

made, and it is a correct statement. Whereupon defend-

ants offered and the same was received in evidence as

Defendants' Exhibit 294, which is hereinafter set out

and described and made a part of this statement of the

evidence and identified as such herein.

Witness further testified that he had prepared a map
showing the location of the lands involved in the so-

called Forty-five suits that are summarized in Defend-
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ants' Exhibit 294, and it shows in colors the lands in-

volved in the various suits, and bears a legend showing

the particular suit indicated by each color, the number

of suit, acres involved, and upon the face of the map the

name of the purchaser of the land who is the defendant

in the suit. The lands are correctly shown on this map.

The lands of the Oregon and California Railroad Com-

pany that are involved in this pending case have not been

colored on this map.

Whereupon defendants offered Defendants' Exhibit

295 in evidence and the same was received and is herein-

after set out and described and made a part of this state-

ment of the evidence and identified herein as such.

Whereupon the witness further testified that he had

prepared a statement showing the executory contracts

outstanding January 1, 1903, covering the land sales

of the Oregon and California Railroad Company, giving

the number of the contract and date of the contract,

the name of the contract holder and description of the

land, the number of acres, the price per acre, the con-

sideration, the amount unpaid when default occurred,

the date of default, the date when payments were made

after default occurred, the amount of such payment, if

made, the date of closing account in consequence of the

default, the date of final payment or deed, and the char-

acter of land as shown by the field agent's report where

there were any reports, the name of the field agent and

the date of examination where there were such field

agents and examination, and shov/ing the totals of these
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various matters. The statement was prepared from the

land department records and is correct in so far as those

records give the information. The figures 2110 under

the heading "Contract number," means the number of

contracts that were outstanding on that date. The fig-

ures 462,614.59 mean the total number of acres covered

by those outstanding contracts, and under the column

"Consideration" the figures $2,746,216.35 indicate the

total purchase price for the lands covered by those con-

tracts, that is, the purchase price agreed to be paid.

The figures $207,614.14 repr^^-i^nt the portion of the

purchase price which w*^: anpaid on contracts on which

default had occurred prior to January 1, 1903, that is,

the total amount of overdue payments, or total amount

of payments where default had occurred necessary to

take up the entire contract, that is, contracts that were

in default, and the figures $9530.19 mean that that is

the amount that was subsequently paid after January 1,

1903, of the total amount of $207,614.14 which was un-

paid on that date on defaulted contracts. Whereupon

defendants offered in evidence this statement marked

"Defendants' Exhibit 296." Whereupon, upon exam-

ination by counsel for complainant, the witness further

testified that as far as they had the information, under

the heading "Name of contract holder," he has given

the name of the assignee. In many cases they have neith-

er the name of the assignee nor the original purchaser.

This statement covers not only the contracts which were

in default, but all pending contracts on January 1, 1903.

Whereupon counsel for complainant objects to the last
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two columns of this statement as incompetent, irrelevant

and immaterial, and upon the specific ground heretofore

urged as to the character of the lands.

Whereupon the witness further testified upon re-

direct examination, that he had the original reports from

the men who made these reports in the records of his

office, and this memorandum is made from these reports

and is correct in accordance with these reports. These

reports are part of the official records of the Company,

and were acted upon hy him, acting for the company as

Land Commissioner, in handling these lands, and relied

upon by him as accurate. They were made in the usual

and ordinary course of business as conducted by field

agents in this business. These examinations by field

agents, being of lands under outstanding contracts,

were made on a different form, and covered somewhat

different information, that is, they covered practically

the same information as to the character and topography

of the land, but went more into the question of improve-

ments, the whereabouts of contract holders, and like in-

formation, which was not necessary in connection with

unsold lands.

Witness made another report or statement showing

sales made during the year 1903, and it contains a com-

plete statement of all contracts issued. Cash sales were

not included in this statement, and the statement is cor-

rect. It is obtained from records of the sales made.

Whereupon defendants offered and there was received

in evidence this statement marked "Defendants' Exhibit

297" and also "Defendants' Exhibit 296," which are
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liereinar'^^r set out and described and made a part of

this statemeix. of the evidence and identified herein as

such.

Whereupon the witness further testified that the re-

ports referred to by him are a part of the office files;

that they were made in the ordinary course of business

and there are no new names indicated other than those

shown on Defendants' Exhibit 296 ; witness rehed upon

these reports as being correct in the administration of this

grant and in the sale of these lands. Contract No. 6695,

in favor of N. Rust, is still an outstanding contract and

is not reported as defaulted, the payments due on it have

not been paid and it is still a valid contract. Whereupon

complainant interposed the same objection to Defend-

ants' Exhibit 297 as was interposed to Defendants' Ex-

hibit 296. Whereupon the witness further testified that

Defendants' Exhibit 298 is a statement prepared from

his office records and is correct; there are statements

there for each year from 1903 down to 1912. These year-

ly statements. Defendants' Exhibits 297 and 298 sup-

plement Defendants' Exhibits 296 and 297. By refer-

ring to Defendants' Exhibit 296 one can, wherever his

records show, ascertain the name of the purchaser which

is not included in these annual statements since January

1, 1903; there were no contracts issued after 1903.

Whereupon defendants offered and there was received

in evidence Defendants' Exhibit 298, which is hereinafter

set out and described, and made a part of this statement

of the evidence and identified herein as such. Witness

further testified that he had prepared statements show-
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ing "Defaulted contracts upon which accounts were

closed during 1903," and "Contracts not in default Jan-

usLvy 1, 1903, upon which default occurred during 1903,

but accounts not closed during 1903," and the contracts

outstanding January 1, 1903, from the records of the

Oregon and California Railroad Company Land De-

partment, and these statements are correct. Whereupon

defendants offered these statements in evidence and the

same were received and marked Defendants' Exhibit 299,

which is hereinafter set out and described and made a part

of this statement of the evidence and identified herein

as such. Witness further testified that he had prepared

similar statements, marked Defendants' Exhibits 300,

301, 302, 303, 304, 305, 306, 307 and 308, covering the

succeeding years and testified that these statements were

prepared from the Land Department records of the Ore-

gon and California Railroad Company and correctly

show the facts. Whereupon defendants offered each of

these statements in evidence and the same were received

and marked respectively. Defendants' Exhibits 300, 301,

302, 303, 304, 305, 306, 307 and 308, which said several

exhibits are hereinafter set out and described and made

a part of this statement of the evidence and identified

herein as such. Whereupon the witness upon further

cross-examination testified that his experience in the

handling of railroad lands, commenced in 1882 as a clerk

in the office at Kansas City, which handled the Kansas

Pacific and Denver Pacific grants; those roads were

consolidated with the Union Pacific in 1880 and were

consolidated at the time he entered the office : he served
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in that office until 1887 when it was consohdated with

the Omaha office, which handled the grant of the Union

Pacific proper. Mr. Harriman was not connected with

the road at the time witness went to Omaha in 1887;

Harriman's connection with the road hegan about 1899

or 1900. Witness knew Judge Cornish; Cornish's first

connection with the Union Pacific was as special master

in chancery during the receivership, which occurred

about 1893, and Cornish was made special master shortly

after that; the receivership continued until Mr. Harri-

man re-oi-ganized the properties m 1898 and until the

reorganization became effective. Shortly after the road

was reorganized Judge Cornish became connected with

it as Vice President and held this position until his death.

Judge Cornish was located at New York; he was one

of the executive officei's of the Union Pacific, having

general supervision of the subject of its land grants and

supervised the general handling of those grants by the

land commissioner or other officer having direct charge

of the subject. The policy of the Union Pacific at the

time of the consolidation of the Kansas City office with

the Omaha office in 1887, in regard to the handling of

the land grants of the companies composing the Union

Pacific System, was the same policy that had been in

force for j^ears before, generally speaking. The sev-

eral grants were owned by the one com.pany from 1880

on. The Union Pacific acquired the properties of the

Kansas Pacific and the Denver Pacific by consolidation,

and the Kansas Pacfiic and Denver Pacific corporations

became extinct. So that selections and lists under the
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Denver Pacific and Kansas Pacific grants, after the

consolidation, were made by the Union Pacific itself,

and patents issued to the Union Pacific as the assignee or

grantee of these other two corporations. In May, 1890,

he became land commissioner of all these Union Pacific

grants mentioned, and served in that capacity until 1908,

when he came to San Francisco and entered upon his

present employment. During that period from 1890 to

1908, a period of 18 years, or after Judge Cornish be-

came connected with the Union Pacific' he supervised

in a general way the work of witness as land commis-

sioner of the Union Pacific. Judge Cornish was the man
who in 1908 sent witness to San Francisco to enter upon

his present employment; and after he entered upon his

present employment his work was still supervised by

Judge Cornish until his death. There was no real change

in that respect as to the person who supervised his work

after he came to San Francisco from what it had been

when he served in Omaha as long as Judge Cornish re-

mained alive. Judge Cornish died November 1, 1908.

Judge Cornish was succeeded, temporarily, in his work

at San Francisco, as land commissioner of these several

companies, by R. S. Lovett and then by Mr. Herrin.

Lovett supervised his work from about April or May,

1909, until March 1, 1910, since which latter date his

work has been under the supervision of Mr. Herrin, gen-

eral counsel of the Southern Pacific Company. Witness

could not say positively as to whether Judge Cornish

ever held any official position with reference to the Ore-

gon and California Railroad Company and he never
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addressed him as such official as he recalls. He thinks

that Judge Lovett was president of the Oregon and

California Railroad Company, but not positive about

that. Mr. Harriman was president of that company

until he died, and thinks Lovett was president after Mr.

Harriman died. His work as land commissioner of

these several companies mentioned has to some extent

been supervised by President Sproule. Mr. Kruttschnitt

has not, since witness' connection with the land depart-

ment at San Francisco, or with the Union Pacific Land

Department, had any supervision of land grant matters

pertaining to these railroads. The land department

maintains a number of men as mineral field agents, and

ordinary field agents, and timber cruisers, who are en-

gaged in examining the lands under his jurisdiction, the

lands of the Oregon and California, the lands of the

Central Pacific, and the lands of the Southern Pacific

Land Company. The Southern Pacific Company main-

tains a geological department, and it has been his prac-

tice to call upon the consulting geologist at the head of

that department for information concerning mineral

lands and at his request he has made examination of lands

and charged the cost of that work against the land de-

partment, and witness charges it against the proper com-

panj^ He has not done any work of that character in

Oregon. He does not know why the Southern Pacific

Company maintains a geological department, that com-

pany has always had it so far as he knows; but he does

not know how it was instituted. He is familiar with the

litigation involving the oil lands down in Elk Hills,
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which is now pending in the southern district of Cah-

fornia, in a general way, but does not know that the

Southern Pacific Railroad Company contends by way of

a defense that Mr. Dumble, one of the geologists of the

Southern Pacific Company, was not an employe of the

Southern Pacific Railroad Comj^any, and therefore the

latter company is not bound by his knowledge, although

witness is not fullj^ familiar with that feature of the case.

He knows Mr. Dumble, who is head of the geological

department of the Southern Pacific Company ; he is the

consulting geologist and has an oflSce at San Francisco

and also one in Houston, Texas.

"Q. Now, Mr. McAUaster, the fact is that you are

selected and employed by the Southern Pacific Com-

pany, without saying anything at the present as to how

your salary is paid, but you were actually selected and

employed by Southern Pacific officials for the Southern

Pacific Company, were you not ?

A. Well, that is not in accordance with my ap-

pointment. My appointment was by the Board of Di-

rectors of each company; and my appointment by the

Board of Directors, or rather the executive committee

of the Southern Pacific Compan}^ was made some time

after the other appointments, and for the limited pur-

poses named in the appointment only.

Q. But at the time that Judge Cornish transferred

you from Omaha to San Francisco, you had an under-

standing with him as to the terms of your employment,

did you not ?

A. Yes, sir.
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Q. The amount of j^our salary?

A. Yes, sir.

Q. And that was afterwards apportioned among

the companies the boards of directors of which appointed

you land commissioner ?

A. At the same time that the resolution of appoint-

ment was made by each board, the compensation to be

paid by that company was also fixed l)v aiiother resolu-

tion.

Q. I understand ; but your total compensation was

fixed by Judge Cornish at the time that he transferred

you from Omaha to San Francisco, was it not?

A. Yes.

Q. And after you got to San Francisco, the several

companies whose granted lands came under your man-

agement then divided the total that you were to receive

among th.emselves by resolution of their board of di-

rectors ?

A. Well, just as I hire a man today as a field agent,

for instance, and he is to do work wherever I happen

to send him for any one of the companies or all of them,

as the case may be.

Q. That is another circumstance, is it not—that

you hire men for work generally upon all of these land

departments, and then charge for their services against

the several companies as you may direct them to Mork

from time to time?

A. Yes.

Q. The only difference in your own case being that

yours is a fixed charge, apportioned arbitrarily among
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the several companies regardless of the amount of time

that you may spend one month on one land grant or

upon another?

A. Yes.

Whereupon the witness further testified that at the

time that quit claim deeds were adopted by the Oregon

and California Railroad Company, he was not in its

employ and he has no way of testifying as to what the

real reason for the change was, except as he might infer

or may have been informed by others. He could tell

in any particular individual case why a quit claim deed

was given in that case, because the record will show the

reason why. He has gathered from the office records

and reports that these forms were used in connection

with unpatented lands. He does not think quitclaim

forms were used generally for patented lands. Since

he became land commissioner he used a form which he

thinks reads: "Grants and conveys all the right, title

and interest the company has or may hereafter acquire."

He does not consider that a quitclai mform of deed. And

he makes this distinction in his answer that he does not

consider a deed which grants and conveys the right, title

and interest that the railroad company has or may here-

after acquire as a quitclaim form of deed; he means by

the term quitclaim form of deed the old familiar form

which simply quitclaims the present interest of the

grantor. And this deed covering interest that may here-

after he acquired distinguishes it in his mind from the

ordinary quitclaim deed and the fact that they used the

word "grant" in there. No warranty forms of deed have
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been used as to patented or unpatented lands since he

became land commissioner of the Oregon and California

Railroad Company. He knows that generally on the

Coast "bargain and sale" deed is used instead of a war-

ranty for all land conveyances. There are comparatively

very few warranty deeds used on the Pacific Coast by

anybody. There is a limited implication of warranty in

a "bargain and sale" deed, at least in California; he

would not say as to the other states. He would not know

and would not undertake to give the technical definition

of what the implied warranty is. The only reason why

the Oregon and California Railroad Company uses a

form of deed which carries with it no warranties what-

ever when conveying lands that have been patented to it

by the United States, that he knows of, is that it is

practically the standard form for all of the several com-

panies and generally the form that is used by individuals.

Referring to these maps and statements and other com-

pilations identified by witness, and received in evidence,

witness testified that he has a good deal of personal

knowledge as to the accuracy and details of them, in

that he supervised the making of them, and to a con-

siderable extent had personal knowledge of the details

that go into them; but he would not admit that he

had personal knowledge or information as to the details

of the maps showing what lands of the even numbered

sections intervening the lands involved in this suit were

entered under settlement laws and what were entered

under non-settlement laws, but would admit that the

details of abstracting the records of the United States
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Land Office and county records were done by the em-

ployes of his department, tlie information they obtained

was sent into the department and then under his direc-

tion it was transferred to these maps. He knows that

the information which they sent in is correct, because

they were sent out to get the correct information and

he reUed upon them to do so. This does not constitute

personal knowledge upon his part as to the accuracy

of those details and he disclaims in a way any personal

knowledge of the abstract work, because that was all

done b}^ employes outside of the office and he did not

see them do the work, and was not with them at the time

they were doing it. The map was made in the office

from the information they furnished and under his su-

pervision. He did not check over all of the details of

that map, but simply directed men upon whom he re-

lied and upon whose competenc}^ and integrity he relied,

and who were employed in his office to make the map as

he instructed them to. He can say that if he was using

the map for any purpose, he should rely upon it as being

correct. He understands the distinction between the

knowledge that a business man might veiy upon and

the knowledge which may be the basis of evidence in

court as personal knowledge of the facts. He did not

personally put the coloring on the map, but he did watch

while the work was being done, looked at the map from

time to time and saw that it was being correctly done

and as he wanted it done. He did not check each in-

dividual tract to see that it was colored properly, but

presumes that he checked some of the tracts to see that

they were colored properly. He does not remember just
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what particular details he had to do with the map, but

had the work done in such a way that he could ascertain

that it was correct, by relying upon the accuracy of the

men who were doing the work. That is not the sole basis

of his knowledge of the accuracy of the map. Pie was

looking at the maj) every few days, and seeing that they

were proceeding along the lines of what was laid down

for them to do, and doing the work as he wanted it done,

and correctly, but he did not check each individual en-

try and showing on the maj). If he discovered anything

that was not right he had it corrected. There is not a

piece of work that is done in his office that is not checked

at least once, or perhaps two or three times before it

is considered final, by the men under him. He does

not undertake to do these things himself, there are so

many of them. His general statement with reference

to this map is also true of the others in a general way.

And it is true with reference to these compilations that

have been introduced in evidence, to a considerable ex-

tent ; some of these compilations he did more detail work

on than others. In each instance he relied on the rec-

ords of the office, and a large part of this was done before

he l)ecame connected with the office.

"Q. Now, take for examj)le, that map which pur-

ports to show what lands are timbered and what lands

are agricultural—defendants' exhibit 200—now all you

know as to the accuracy of that maj) is that you had em-

ployed graders and examiners of land from time to

time, and you found in the office reports of graders and

examiners who were employed before you became con-
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nected with the office, and you du'ected that the re-

ports of all of these examiners and graders be used

for the purpose of compiling a map that would con-

tain the information which their reports conveyed to

the land department—isn't that true?

A. Yes, sir.

Q. As to the accuracy of the reports of these grad-

ers and examiners, you have no personal knowledge?

A. I have not.

Q. Other than your personal reliance upon those

men?

A. That is all."

Whereupon the witness further testified that he

realizes that men under certain circumstances might rea-

sonably differ as to whether a given piece of land was

susceptible to cultivation after the timber was removed.

The differences in opinion of land examiners and land

graders would not be very great, the character of the

land is too well defined. Frequently he had land ex-

amined by more than one grader; sometimes intention-

ally and sometimes the work will overlap. Sometimes

the work was done three or four years ago and he would

want it done over again as of date. One piece of land

may be timbered land three or four years ago and some-

body cut the timber off in the mean time. There is

nothing to show upon the map which of these lands, if

any, would be suspectible to cultivation after the timber

was removed. He does not remember that in the an-
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nual reports of the Southern Pacific Company each

year that it is stated that it has a land department, and

gives the officers thereof, but thinks his name is shown

in the annual report of the Southern Pacific Company,

but just how it is shown he does not remember. De-

fendants' exhibit 260 purports to give the character of

the land in detail by sections. An individual examina-

tion of each section is not necessary in order to prepare

such a plat. He has many reports in the office to show a

particular district is all timbered, or a particular town-

ship, or a part of a particular township. Those were

not taken into consideration in making up that detailed

statement of forty per cent examined. They were

taken into consideration in making Defendants' Ex-

hibit 262, which simply goes into the general showing

of what is timbered land and what is non-timbered land.

There is nothing on the map to show what part of it is

based upon detailed examination of the land, and what

part is based upon general reports as to large areas,

for instance a township or a half township. When a

man reports as to an entire township instead of by sec-

tions, he has not made a close detailed examination of

it, or he would have reported by sections. Very fre-

quently they get what he calls recognaisance reports,

which are intended to tell in a general way where the

timber is and what part is non-timbered claims, or what

part may be agricultural land. When land has timber

on it, it is, generally speaking so classified by him and

his graders, without reference to the question whether

it could be used for agricultural purposes after the tim-
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ber is removed; at the same time his reports show that

the printed forms call for the information as to whether

or not the land will be agricultural land after the tim-

ber is taken off. At the same time, for all present pur-

poses thej^ call that timber land. Defendants' Exhibit

262 does not show what is suitable for agriculture after

the timber is logged off, and the stumps cleared out and

the land leveled up and put in shape for farming. That

has not been taken into consideration there. That is

called timber land, because that is what it is valuable for

now, and will be for a good many years to come. It will

take a long time before the land will be worth the ex-

pense of removing the timber and grubbing out the

stumps to make it agricultural. There is a very large

part of the lands involved in this suit that never will

be suitable for agriculture. There is another part that

after the land is logged off, if developements in the way

of transportation facilities and opening of the country

are sufficient, or if they ever become sufficient to war-

rant the expense of grubbing out the stumps, the land

might then be used for agriculture, but that will be

years and years from now. There may be some tracts

that might warrant that expense in the near future,

but they are a very small proportion of the whole.

"Q. Now, from Albany in this state to the state

line, there are no transportation facilities except those

controlled by the Southern Pacific Company. Isn't

that true?

Mr. Fenton: From Albany which Avay?
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Mr. Tovvnsend: South to the state hne. I mean

west of the Cascades.

Mr. Fenton: That projection of tlie Hne, about 25

miles of it built from Medford to the Rogue River, call-

ed the Medford and Eagle Point out from Medford;

and then there is the Oregon and Southeastern for 18

miles into the Bohemia district, that we don't have any-

thing to do with.

Mr. Townsend: Where is that?

Mr. Fenton: Cottage Grove to Bohemia. It is

18 or 20 miles.

A. And there is the whole Pacific Ocean with sev-

eral streams extending up into this grant that can ])e

utilized for transportation purposes.

Q. Particularly fish.

A. Particularly what?

Q. Particularly fish?

A. I am not a fisherman. I don't know.

Q. You don't know why those streams have not

been utilized for transportation purposes, do you?

A. To some extent because the harbors are not as

good as they might be, or as good as the population im-

mediately surrounding those harbors hope to make them

in the near future.

Q. But in a general way, it is a fact, is it not, that

the Southern Pacific is the only means of transportation

with reference to these lands, from Eugene, I will put
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it, south to the southern boundary hne of the state?

A. No, because they can be transported out over

the ocean, and have been—the products are being trans-

ported.

Q. How do they get to the harbor?

A. Down the rivers.

Q. What rivers?

A. The lower portions of the Rogue River, the

Umpqua River and Siuslaw River.

Q. How long a distance from the harbor are those

streams navigable?

A. Well, I cannot give you the distance in miles,

but I do know that more or less lumber is taken out

through those streams and through the bays at their

mouths.

Q. Well, do you mean that there are mills situated

upon the streams, and that the lumber is transported

down the streams for any considerable distance to the

harbor, or do you mean that the logs are floated down

to the mills?

A. I don't know for what distance. I do know

that lumber is—I say I know—it is my information

from reliable sources that lumber is transported from

the west coast of Oregon by water.

Q. Now, what companies, what mills do you refer

to?

A. I cannot give you the names of any of them.
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Q. Do you refer to the Smith mill on Coos Bay?

A. As I said, I cannot give you the names of any

of them, but it is my general information that that is

done.

Q. Well, do you know that there are any transpor-

tation facilities that would be available to the lands in

this grant for agricultural products to be transported

to the harbor and thence by sea.

A. I can judge from the fact that there have been

a half dozen ports organized under the Oregon law

for the purpose of developing that traffic, by water

from the M^est coast of the State of Oregon. There is

some traffic now, and they expect to develop more.

Q. You have not answered my question as to

whether or not any of that is available with the present

facilities to any of the lands involved in this suit.

A. Well, very little with the present facilities.

Q. So that, speaking with reference to the present

facilities, it is a fact, is it not, that the Southern Pacific

Company is the principal means of transportation with

reference to that portion of the land involved in this

suit that are situated from Eugene south to the southern

boundary line of the state?

A. It is the principal means of transportation for

that territory, yes."

Whereupon the witness further testified that he did

not admit that a large quantity of this land would be

available to settlement if it had improved transporta-
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tioii facilities. A small quantity might be made avail-

able for settlement with a great deal of expense. He
does not classify as non-agricultural lands, lands which

are not now available for settlement because of the lack

of transportation facilities. They are classified as tim-

ber lands if they carry timber, or they are classified as

grazing lands if they do not carry timber. That is all

they are good for now, and all they will be good for for

a good many years to come and until transportation

facilities are afforded and until settlement within the

Willamette and other valleys, has reached a point where

there is no more room, and the settlers have been forced

into the outlying districts. In other words one could

not today, and witness is speaking now as a land man,

sell those lands that witness is speaking of for agricul-

tural purposes. IVo one would buy them for that pur-

pose; meaning, generally speaking, the lands in this

suit. He knows from 25 years experience in handling

lands. Not handling these lands, but from handling

lands of like character ; he handled a lot of them in Cali-

fornia during the last three or four years. He has had

no experience whatever in handling these lands or offer-

ing them for sale upon the market. These have not been

on the market. He has had eight or nine thousand ap-

plications to buy these lands at $2.50 per acre, which he

has refused. Those applications did not contemplate

buying them for farming purposes, because that is not

what they are useful for and he assumes to speak for

the purpose, the mental purpose, of eight thousand peo-

ple that he has never seen, because he can read from
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the character of the land itself what they are buying it

for. When a man applies to buy a quarter section at

$2.50 an acre that carries fifty or a hundred thousand

feet, board measure, of timber to the acre, it is absurd

to suggest for a moment that he is buying that for agri-

cultural purposes. He is buying it for the timber pure

and simple. The mere fact that a man offered one hun-

dred dollars an acre for the land would not make it agri-

cultural land, it would make it timber land. He does

not know that the price of $2.50 an acre has anything

particularly to do with the character of the land. Pie

has not seen any of this land applied for except from the

railroad. He has not been over the land personally and

he does not know from what he has seen from the rail-

road that he has seen any tract covered by these ap-

plications. Without seeing the lands or the persons who

applied to purchase it, he would not assume to assure

the court that none of them applied to purchase that

land for the purpose of homes and there may be some

tracts that homes might be made on, but speaking com-

paratively and taking into consideration all of the lands

involved in this suit, the percentage is very small. So

far as the settlement of these lands, using that word

settlement in the sense of going upon them and living

there and making homes on the tract, he does not think

the suspension of sales has retarded the settlement of

Oregon at all. It possibly has delayed somewhat the

timber operations in Oregon. He does not know that

settlers have gone upon the lands intervening those rail-

road lands, and have been compelled to abandon their
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homes because they were living in a checkerboard, where

each section was separated from the other section by

this raih'oad land that is withheld from sale. If a set-

tler could get a quarter section on an even numbered

section, and off that quarter section could make his liv-

ing, it v/ould not make any difference whether there

was an}'- other quarter section open for the entry of

someone else or not. If he went on a quarter section

and the surrounding land was withheld from the mar-

kets and the result was that he could not make a living,

then the land that he went on was not suitable for his

settlement. Lands otherwise suitable for settlement will

not be rendered unsuitable for settlement in the sense

that the settlement would be profitable by the withhold-

ing of the intervening lands from the market. The with-

holding of the intervening lands does not render the

others unsuitable for settlement.

"Q. Does it not render them unsuitable for a home,

in the sense that the surrounding lands cannot be set-

tled up, roads cannot be opened, schools cannot be estab-

lished.

A. But surrounding lands are settled up, roads

are opened, and schools are established in this very land

grant. You are outlining conditions that do not exist.

Q. Well, how do you know they do not exist?

A. From the reports that I have of conditions that

do exist.

Q. Nov/, you have had some thirty or forty men

employed in examining this grant for different purposes
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that you named in your direct examination, did you not?

A. Yes.

Q. Did you ever instruct one of them to ascertain

whether any settlers had been compelled to abandon

their settlement because of the retardation of develop-

ment of the vicinity in which he lived, by the withhold-

ing of these railroad lands from sale?

A. I do not know that we ever instructed them to

go into the reasons v/hy the lands were abandoned. In

fact, that would be a hard thing to do, when you go

and find a quarter section with some battered down

improvements on it, that show abandonment for years

—it would be pretty hard to find the man that was there

and abandoned it, and find out why he abandoned it.

We have not undertaken to chase up that information.

Q. Because that would be adverse to you, wouldn't

it?

A. No, because it would be of no earthly use to

us or anybody else.

Q. You have not looked for any information that

would be adverse to you, have you?

A. And I want to say further that my whole testi-

mony has been based on the understanding that I was

testifying from knowledge gained in my work, not from

personal examination. I have stated that many a time.

What I have said, I have said knowing it to be the fact

from the information that I have gained, and necessarily

gained in carrying on my office.
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Q. But you have no personal knowledge of the

accuracy of the information upon which you base your

testimony?

A. Well, I have this personal knowledge, that if

I find a field agent or other man don't accurately report

the facts, he don't stay with me very long.

Q. How would you find it out?

A. In many ways."

Whereupon the witness further testified that they

have many ways of finding out whether a man is doing

his work right or not. If the company had occasion to

have that particular piece of land re-examined by some

other field agent, and the report was absolutely differ-

ent, then they would undertake to have both reports

verified and see which one was right. Witness is speak-

ing now of an individual particular quarter section where,

for some reason or other, the company thought here had

been some mistake made. He has had many quarter

sections re-examined because he thought there was some

mistake made. He is speaking now of his entire experi-

ence and not particularly in this Oregon and California

grant. The question necessarily goes into 25 years of

experience in handling land grants, and one cannot be

confined to any one particular quarter section, or any

one particular land grant. If an examiner had been

in his employ and he had fovmd him accurate, he would

rely upon his report being correct. He would not know
if the report was correct except in so far as he rehed

upon that man.
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Whereupon the witness upon re-direct examination

further testified that he recognized "Defendants' Ex-

hibit 366" as an official pubHcation of the United States,

which was received in evidence and marked "Defend-

ants' Exhibit 366" and is hereinafter set out and de-

scribed and made a part of this Statement of the Evi-

dence and identified herein as such.

Whereupon the witness recognized House Report

No. 2215 House of Representatives, Fifty-first Con-

gress, first session, as an official document published by

the United States.

Whereupon defendants offered said report in evi-

dence and asked leave to have the map read into the rec-

ord, together with the amended bill accompanying the

report, as a part of the same. Whereupon it was stip-

ulated between counsel for the respective parties that

all of the reports of the Committees of either House of

Congress and the general debates upon the subject of

the bill in both Houses of Congress, may be considered

as having been received in evidence the same as if ex-

tended at length in the record. It being understood

that such evidence shall be subject to the objection that

the same is incompetent, irrelevant and immaterial, and

that the purpose of this stipulation is that the Court

shall take Judicial notice of the official reports, the Con-

gressional record containing these Committee reports,

the Congressional debates and other proceedings with-

out further identification. Counsel for the Government

objected to the introduction of Report No. 2215 and the
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bill accompanying the same on the ground that the

same is incompetent, immaterial and irrelevant and

counsel for defendants objects to the admissibility of

the debates in Congress or Committee reports gener-

ally as incompetent.

Whereupon said report Xo. 2215 and bill accom-

panying the same was received in evidence and is in

words and figures as follows:

"The Committee on the Public Lands, to whom was

referred the bill (S. No. 2781) 'An act to forfeit certain

lands heretofore granted for the purpose of aiding in

the construction of railroads and for other purposes,'

having fully considered the same, would respectfully

report

:

"On April 1, 1890, this committee reported a bill

on this subject (H. R. No. 8919) , which bill has not yet

been considered by the House.

"In some respects the two bills are in substance the

same, and we recommend the amendment of the Senate

bill No. 2781 as follows:

"Strike out all after the enacting clause, and insert

—

" (1) Section 1 of the House bill as section 1. This

is substantially the same as section 1 of the Senate bill.

"(2) Section 2 of the House bill as section 2.

" (3) Section 2 of the Senate bill as Section 3.

" (4) Section 4 of the House bill, which is identical

with section 4 of the Senate bill.
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"(5) Section 3 of the Senate bill as section 5.

"(6) Section 5 of the Senate bill with an addition

as to the reduction in price of lands restored to $1.25

per acre, to stand as section 6.

"
(7) Section 6 of the House bill to stand as section

7. This leaves of the Senate bill sections 7, 8, and 9.

"Section 7 would include the Tennessee and Coosa

and the Mobile and Girard Railroads in Alabama, and

extend the time for their completion one year.

"Section 8 applies to the Gulf and Ship Island Rail-

road in Mississij)pi.

"More than thirty years have elapsed since these

grants were made by Congress in aid of these railroads,

and not only has the policy of making such grants been

long abandoned, but your committee think proposal to

extend time for construction has not met with favor in

the House. And so they do not include these sections

in the amended bill.

"Nor do the committee recommend section 8.

"The committee has for several years recommended

in forfeitin-e bills a prior right of purchase of a hmited

quantity not exceeding 320 acres of forfeited land to

any one having a contract of purchase with the State

or corporation under the grant.

"Section 8 proposes to give this privilege to holders

of tax titles and to an unlimited amount of land.

"We do not give this our assent.

"We recommend that the Senate bill, amended as

indicated, do pass.
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"AMENDED BILL.

"AN ACT to forfeit certain lands heretofore granted

for the purpose of aiding in the construction of rail-

roads, and for other purposes.

"BE IT ENACTED BY THE SENATE AND
HOUSE OF REPRESENTATIVES OF THE
UNITED STATES OF AMERICA IN CON-
GRESS ASSEMBLED, That there is hereby forfeit-

ed to the United States, and the United States hereby

resumes the title thereto, all lands heretofore granted

to any State or to any corporation to aid in the construc-

tion of a railroad opposite to and coterminous with the

portion of any such railroad not now completed, for the

construction or benefit of which lands have heretofore

been granted; and all such lands are declared to be a

part of the public domain : PROVIDED, that this act

shall not be construed as forfeiting the right of way or

depot grounds of any railroad company heretofore

granted, or lands included in any city, town or village

site.

"Sec. 2. That all persons who, at the date of the

passage of this act, are actual settlers in good faith on

any of the lands hereby forfeited and are otherwise quali-

fied, on making due claim on said lands under the home-

stead law within six months after the passage of this

act, shall be entitled to a preference right to enter the

same under the provisions of the homestead law and this

act, and shall be regarded as such actual settlers from

the date of actual settlement or occupation ; and any per-
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son who has not heretofore had the benefit of the home-

stead or pre-emption law, or who has failed from any

cause to perfect the title to a tract of land heretofore

entered by him under either of said laws, may make a

second homestead entry under the provisions of this act.

The Secretary of the Interior will make such rules as

will secure to such actual settlers these rights.

"Sec. 3. That in all cases where persons are in pos-

session of any of the lands affected by any such grant

and hereby resumed by and restored to the United States,

under deed, written contract with, or license from, the

State or corporation to which such grant was made,

or its assignees, executed prior to January first, eigh-

teen hundred and eighty-eight, they shall be entitled to

purchase the same from the United States, in quantities

not exceeding three hundred and twenty acres to any

one such person, at the rate of one dollar and twenty-

five cents per acre, at any time within two years from

the passage of this act, and on making said payment to

receive patents therefor; PROVIDED, That in all

cases where parties, persons, or corporations, with the

permission of such State or corporation, or its assignees,

are in the possession of and have made improvements

upon any of the lands hereby resumed and restored, and

are not entitled to enter the same under the provisions of

this act, such parties, persons, or corporations shall have

six months in which to remove any growing crop, and

within which time they shall also be entitled to move all

buildings and other movable improvements from said

lands: PROVIDED FURTHER, That the provis-
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ions of this section shall not apply to any lands (situate

in the State of Iowa) on which any person in good faith

has made or asserted the right to make a pre-emption or

homestead settlement: AND PROVIDED FUR-
THER, That nothing in this act contained shall be con-

strued as limiting the rights granted to purchasers or

settlers by 'An act to provide for the adjustment of land

grants made by Congress to aid in the construction of

railroads and for the forfeiture of unearned lands, and

for other purposes,' approved March third, eighteen

hundred and eighty-seven, or as repealing, altering, or

amending said act, nor as in any manner affecting any

cause of action existing in favor of any purchaser against

his grantor for breach of any covenants of title.

"Sec. 4. That section five of an act entitled 'An act

for a grant of lands to the State of Iowa in alternate sec-

tions to aid in the construction of a railroad in said

State,' approved ]May seventeenth, eighteen hundred and

sixty-four, and section seven of an act entitled 'An act

extending the time for the completion of certain land-

grant railroads in the States of Minnesota and Iowa,

and for Other purposes,' approved March third, eighteen

hundred and sixty-five, and also section five of an act

entitled 'An act making an additional grant of lands

to the State of Minnesota in alternate sections to aid

in the construction of railroads in said State,' apj)roved

July fourth, eighteen hundred and sixty-four, so far as

said sections are applicable to lands embraced within the

indemnity limits of said grants, be, and the same are

hereby, repealed; and so much of the provisions of
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section four of an act approved June second, eighteen

hundred and sixty-four, and entitled 'An act to amend an

act entitled 'An act making a grant of lands to the State

of Iowa in alternate sections to aid in the construction

of certain railroads in said State,' approved May fif-

teenth, eighteen hundred and fifty-six, be, and the same

are hereby, repealed so far as they require the Secretary

of the Interior to reserve any lands but the odd sections

within the primary or six miles granted limits of the roads

mentioned in said act of June second, eighteen hundred

and sixty-four, or the act to which the same is amenda-

tory.

"Sec. 5. That if it shall be found that any lands

heretofore granted to the Northern Pacific Railroad

Company and so resumed by the United States and re-

stored to the public domain lie north of the line known

as the 'Harrison line,' being a line drawn from Wallula,

Washington, easterly to the southeast corner of the

northeast one-fourth of the southeast quarter of section

twenty-seven, in township seven north, of range thirty-

seven east, of the Willamette meridian, all persons who

had acquired in good faith the title of the Northern Pa-

cific Railroad Company to any portion of said lands

prior to July first, eighteen hundred and eighty-five, or

who at said date were in possession of any portion of said

lands or had improved the same, claiming the same under

written contract with said company, executed in good

faith, or their heirs or assigns, as the case may be, shall

be entitled to purchase the lands so acquired, possessed,

or improved from the United States, at any time prior to
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the expiration of one year after it shall be finally deter-

mined that such lands are restored to the public domain

by the provisions of this act, at the rate of two dollars

and fifty cents per acre, and to receive patents therefor

upon proof before the proper land office of the fact of

such acquisition, possession, or improvement, and pay-

ment therefor, without limitation as to quantity: PRO-
VIDED, That the rights of way and riparian rights

heretofore attempted to be conveyed to the city of Port-

land, in the State of Oregon, by the Northern Pacific

Railroad Company and the Central Trust Company of

New York, by deed of conveyance dated August eighth,

eighteen hundred and eighty-six, and which are described

as follows: A strip of land fifty feet in width, being

twenty-five feet on each side of the center line of a wa-

ter-pipe line, as the same is staked out and located, or

as it shall be hereafter finally located according to the

provisions of an act of the legislative assembly of the

State of Oregon approved November twenty-fifth,

eighteen hundred and eighty-five, providing for the

means to supply the city of Portland with an abundance

of good, pure, and wholesome water over and across the

following described tracts of land: Sections nineteen

and thirty-one, in township one south, of range six east

;

sections twenty-five, thirty-one, thirty-three and thirty-

five, in township one south, of range five east; sections

three and five, in township two south, of range five east

;

section one, in township two south, of range four east;

sections twenty-three, twenty-five, and thirty-five, in

township one south, of range four east, of the Willam-
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ette meridian, in the State of Oregon, forfeited by this

act, are hereby confirmed unto the said city of Portland,

in the State of Oregon, its successors and assigns for-

ever, with the right to enter on the hereinbefore-described

strip of land, over and across the above-described sec-

tions for the purpose of constructing, maintaining, and

repairing a water-pipe line as aforesaid.

"Sec. 6. That no lands declared forfeited to the

United States by this act shall by reason of such for-

feiture inure to the benefit of any State or corporation

to which lands may have been granted by Congress, ex-

cept as herein otherwise provided; nor shall this act be

construed to enlarge the area of land originally covered

by any such grant, or to confer any right upon any

State, corporation, or person to lands which were ex-

cepted from such grant. Nor shall the moiety of the

lands granted to any railroad company on account of a

main and a branch line appertaining to uncompleted road

and hereby forfeited, within the conflicting limits of

the grants for such main and branch lines, when but one

of such lines has been completed, inure, by virtue of

the forfeiture hereby declared, to the benefit of the com-

pleted line; and the price of all lands affected hereby

and hereby restored when in any way sold is hereby re-

duced to one dollar and twenty-five cents per acre.

"Sec. 7. That nothing in this act shall be construed to

waive or release in any way any right of the United

States to have any other lands granted by them, as re-

cited in the first section, forfeited for any failure, past

or future, to comply with the conditions of the grant."
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Whereupon the witness upon cross-examination fur-

ther testified that the various compilations and maps

identified by him were all prepared, except one or two

which may show the contrary on the face, since the in-

stitution of this suit, for the purpose of being used in

this suit. They were compiled to show the facts as shown

by the records of the office. Witness testified that the

compilations themselves are not of any practical use,

and were never of any practical use in the office. He
does not remember anything that is especially part of

the office records. "Defendants' Exhibit 263" purport-

ing to show the disposition of the even numbered sec-

tions intervening the unsold portions of the land grant

involved in this suit was prepared specially for use in

this case and had no practical use in his office in the

administration of the grant, and when he says that some

of these documents, speaking generally, are relied upon

by his office, he refers to the sources from which these

maps and computations have been compiled rather than

the maps and statements themselves, and it is largely

true that his only knowledge as to the accuracy of these

maps and compilations rests upon the fact that he direct-

ed how they should be compiled and prepared and knows

that the men that did the work had before them the de-

tails from which they could have made them accurately,

the witness supervising the work as much as he could.

He attended to some of the detail work, but as a rule

it was done by clerks in the office. It was not possible

for him to give a close personal check. In "Defendants'

Exhibit 263" he has included Siwy form of selection or
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entiy that did not require settlement on the land. It

was not the intention to say that none of these lands may

have been taken for settlement purposes, that was not

within his knowledge. The records of his office disclose

that quit claim deeds had been used by the Oregon &

California Ft^ailroad Company in conveying lands that

had not yet been patented and such instances of con-

veyance are not limited to cases where mineral claim-

ants contested the Company's selections or lists and the

contest was finally compromised between the mineral

claimants and the Company. It is impossible for him

to sa5% from recollection, how many instances he has

found where the Company did issue deeds prior to pat-

ent outside of lands claimed by mineral claimants. The

records show quite a number. The records show that

the lands were sold in the ordinary course of events, the

deed issued and the patent sometimes subsequently ac-

quired and sometimes not yet acquired. He would not

say that these were prior to the receivership in 1885, he

does not recollect. Any lands lost by the Act of Jan-

uary 31, 1885, are not considered other than to show

them as lost, if shown at all.

Whereupon witness further testified as follows

:

"Q. Now, you recall that there was litigation in-

stituted by the United States involving the northern four

or five townships on the easterly side of the grant under

the act of July 25, 1866, known as the Northern Pacific

Overlap case. You recall the fact that there was such

litigation?

A. I know there was such a case, yes.
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Q. Now, do you not know that, when the North-

ern Pacific Overlap suit was instituted by the United

States, the railroad company gave notice to all parties

holding contracts for lands involved in that litigation

that no further payments would be received under the

contracts until the litigation was terminated?

A. I know only that some people have claimed to

have received such notice. I don't know the facts as to

the notice having been given.

Q. Well, now, do you not know that there are quite

a number of outstanding contracts involving lands that

were tied up in that litigation for some time, and which

contracts have not been finally forfeited for failure on

the part of the piu'chaser to comply with the conditions

of the contracts, and at the same time that those lands

are not included in the defendants' answer here as either

sold or unsold lands?

A. I remember of a few cases,—I don't think there

is quite a large number—where contracts are still open

accounts on our books, and Avhere parties claim that the}'^

were given some extensions of time on account of the

Northern Pacific Overlap cases. Now, I do not recall

that there is any showing in the answer of tracts of land

that have been sold. The answer is confined to a show-

ing of lands unsold, as I recollect it, and those con-

tracted lands are not in the list of unsold lands."

Whereupon the witness further testified that "De-

fendants' Exhibits 296 and 297" show whether the con-
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tract has been cancelled on the books or not, and show

in a column under the heading "Date of closing account

in consequence of default" the dates when all contracts

that have been closed for default were so closed. So

far as these contracts are concerned, they have been for-

feited and the lands may have been sold under another

contract later on. So far as these contracts are con-

cerned, the lands unless later sold, would appear in the

statement of unsold lands. Under another column is

shown "Dates of final payment or deed." These dates

show that a deed had issued, or that the contracts had

been paid in full. Where no date appears in either of

these columns the contract is still outstanding, so far as

the accounts and records show and the description of

the land, contract number, name of contract holder, so

far as the Company is advised, are shown in connection

with the statements. He cannot tell without a very

great deal of research the cases where the purchasers dis-

pute the claim that the lands have reverted to the Rail-

road Company. On pending contracts that are in de-

fault, the exhibit shows which of these pending contracts

is in default, where the account is still open on the books.

Under the heading in the two columns "Amount un-

paid when default occurred" and "Date of default" that

information is given. Then under double column "Pay-

ments made after default occurred. Date—Amount"

it shows what has been paid subsequent to the date shown

in the column headed "Date of default." By taking

this exhibit and referring to these items which show

default and also the column showing date of final pay-
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merit or deed, as well as "Date of closing account in

consequence of default," one would have all contracts

as to which default has occurred and where the rights of

the purchaser and the Railroad Company have not yet

been settled ; that is, if there is no entry under the head-

ing "Date of closing account in consequence of default"

and likewise under the heading "Date of final payment

or deed" then that means that the contracts are in de-

fault and if nothing appears under the heading "Pay-

ments made after default occurred" that means that the

default is still continuing. None of these instances are

included in the pleadings in this case as unsold lands.

The donation land claims were taken up before this

grant was made, and that is the reason for the resulting

loss within place limits. Donation land claims were a

matter of record in 1866.

Witness further testified that the records and letter

files of the Oregon & California Railroad Company

which survived the San Francisco fire of 1906, and here-

tofore produced at the request of counsel for the Gov-

ernment, were such records and files and were found in

the form produced when he entered the office. That he

was present when Mr. Eberlein testified and remembers

that Eberlein explained that "Government's Exhibit

115," being correspondence in which the assignability

of that entire grant, with right of lieu selection in favor

of the assignee was discussed, belonged to other files

than the Oregon & California Railroad Company. Wit-

ness did not intentionally put any of the files belong-

ing to any other grant in the Oregon & California Rail-
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road Company files. This exhibit had inadvertently

gotten in there and was there when the files were gotten

out and so far as he knows was there during all the time

that he had had custody of those files. Witness does not

recall definitely relating to the sale to Franklin Martin

in December 1908 of 160 acres of the granted lands at

$2.50 per acre. The case was terminated shortly after

witness took charge of the office and his action in con-

nection with the matter was largely in accordance with

advice of the law department, which was thoroughly

familiar with the facts. He does not recall where the

land was situated and would have to refer to the files in

the case in order to say much concerning it, beyond the

fact, as he has heretofore testified, that that was a sale

which had been entered into pursuant to settlement of a

law suit. It is his recollection that these lands are in-

volved in this suit now pending. Referring to the sale

made in June 1910 to Roy IMinkler of 80 acres at $22.00

per acre, that was a suit instituted for Minkler by A. W.
I^afferty, in the Federal Court sitting at Tacoma and is

the suit referred to in the bill of complaint in this case

and that was the suit that was compromised. He admits

that there is a small percentage of agricultural lands in-

volved in this suit but does not remember whether his

previous testimony was confined to a statement that he

would have sold agricultural lands but for this suit. He
presumes he would have sold timber lands had it not

been for this pending suit.

Whereupon witness being recalled on behalf of de-

fendants on direct examination testified as follows

:
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Mr. Fenton: Q. Mr. IMcAUaster, you may state,

if you will, whether or not you have examined the corpo-

rate records of the Oregon Central Railroad Company

of Salem, the Oregon Central Railroad Company of

Portland and the Oregon and California Railroad Com-

pany in the custody of the secretary of the Oregon and

California Railroad Company, and as a result of such

examination of these corporate records, you are able to

state succinctly what you find with reference to the

financial operations of these companies from the begin-

ning down to the period covered by your investigation?

A. Yes, I made such examination of these corpo-

rate records while I was in Portland last October, and

I found the result as follows

:

"The Minute Books of the Oregon Central Rail-

"road Company (East Side) and the Oregon Central

"Railroad Company (West Side), and the Oregon and

"California Railroad Company show certain moneys to

"have been obtained towards the construction of the

"road, as follows:

"The East Side Company was incorporated April

"22, 1867, and immediately thereafter let a contract

"to A. J. Cook & Company for construction of the

"line for one hundred and fifty miles south from Port-

"land. Subsequently this contract was amended and

"later another contract was entered into with Cook and

"Company for construction from the 150th mile post

"south to the Oregon State line. All of these contracts

"were eventually assigned by Cook & Company to Ben
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"Holladay and Company, and from time to time cer-

"tain shares of capital stock and certain mortgage bonds

"were delivered to either Cook & Company or Ben Hol-

"laday and Company.

"On March 28, 1870, the East Side Minute Book

"shows a proposition from Ben Holladay and Com-

"pany to the effect that such Company would turn over

"to the East Side Company all stocks and bonds it

"held, all the completed and uncompleted railroad lines,

"all rolling stock and other property, all mills, ma-

"chine shops and their contents, all live stock, imple-

"ments and property owned by or standing in the name

"of Ben Holladay and Company which had been ac-

"quired or were intended for use in construction

"and operation of the railroad, in consideration

"of which the Railroad Company was, within

"two years, to pay the full amount of money which Ben

"Holladay and Company had expended, and to pay all

"liabilities which had been incurred by Ben Holladay

"and Company in connection with the construction of

"the road, or defending the corporate rights of that

"railroad, which amounts were supposed to aggregate

"between $800,000.00 and $1,000,000.00.

"Coincidentally there was received by the East Side

"Company from the Oregon and California Railroad

"Company a proposition to purchase the entire prop-

"erty in consideration of the Oregon and California

"Railroad Company assuming the payment to Ben Hol-

"laday and Company of the $1,000,000.00, or there-

"abouts, above referred to.
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"Wherfeore it appears that there had actually been

expended by Ben Holladay and Company about

$1,000,000.00, which had gone into the construction of

twenty miles of completed road, and of a considerable

grading and partial construction beyond the end of

the completed line, and in the purchase of equipment

for operating the completed twenty miles, and equip-

ment of all kinds for railroad construction.

"The Minute Books of the West Side Company

show that stock was authorized to be sold on certain

terms, and that from time to time calls were made up-

on stock subscribers for cash payment of percentages

of their subscriptions; also that subscriptions were re-

ceived of real estate, for aid in the construction of the

road; also that contracts were let with S. Coffin and

S. G. Reed & Co. for construction and that some pay-

ments were made on account of those contracts, but

the books are not clear as to the amounts paid; also

that on or about September 8, 1880, certain construc-

tion work had been done by the Northwestern Con-

struction Company, amounting in value to $20,893.92,

against which the West Side Company had an off-

setting bill for freight transportation amounting to

$7887.40, leaving $13,006.52 unpaid.

"From the West Side Company's Minute Book the

folloging statement has been compiled:

Feb. 9, 1872, page 228, — Borrowed

from London Syndicate

by depositing $4,395,000

first mortgage bonds as

collateral $1,000,000.00
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'Apr. 30, 1876, page 306,—Second Mort-

gage bond issue 300,000.00

'Oct. 6, 1880, page 515,—Amount of cash

paid in on capital stock sub-

scriptions $ 47,531.17

page 521,—Net earnings

' from operation of the road. 25,250.00

' Value of construction work
'

done by Northwestern Con-

' struction Company and

paid by freight transporta-

tion 7,887.40

Value of construction work

done by Northwestern Con-

struction Company, unpaid . 13,006.82

Individual subsidies appar-

ently partly in cash and

partly in real estate sub-

scriptions towards the fi-

nancing of the road 95,466.24

Cash received from land

grant sales 4,934.69

Rental due from Western

Oregon Railroad Company 1,750.00

Total $1,532,484.13

"all of which was unquestionably applied, or intended

"to be applied upon the construction of the railroad,

"and constituted the actual value which the Oregon and

"California Railroad Company obtained when it took

"over the West Side Company's property.



2038 O. cS C. R. R. Co.. et ah

"In addition, the Oregon and California Railroad

"Company, in taking over the West Side Company's
"property, assumed the following liabilities:

"Amounts borrowed by West Side

Company from O. & C. R. R. Co to pay
interest on bonds and for other pur-

poses $120,997.40

Interest owing on two notes for

$1,000,000.00 612,796.34

Interest owins^ on second mortg-aare

coupons 97,230.00

Total $831,023.74

"from which it would appear that at the

"time Oregon and California Railroad

"Company acquired the East Side there

"was an actual investment of $1,000,000.00

"and at the time O. & C. R. R. acquired

"the West Side Company there was an ac-

l^tual investment of $1,532,484.18

"Total investment $2,532,484.13

"Accrued interest charges 831,023.74

"The accrued interest charges, the $300,000.00 sec-

"ond mortgage bond issue and the $1,000,000.00 bor-

"rowed from the London Syndicate, and the balance due
"the Northwestern Construction Company were subse-

"quently taken care of by O. & C. R. R. Co.

"Concerning the showing that on or about January
"31, 1881, the stockholders made payment in full for
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"the then remainining capital stock of the Oregon and

"Cahfornia Railroad Company, amounting to $1,759,-

"200.00, beg to advise that the records of the minutes

"of meetings of Boards of Directors and stockholders of

"the Oregon and California Railroad Company show as

"follows, book and page reference being in the typewrit-

"ten copies of the original records which have been certi-

"fied to by Mr. W. D, Fenton, Secretary:

"Prior to Februaiy 1, 1881, there was outstanding

"capital stock amounting to $20,000,000.00, held by the

"following persons:

"R. Koehler, Trustee $19,999,500.00

"R. Koehler 100.00

"C. H. Lewis 100.00

"P. Schulze 100.00

"J. N. Dolph 100.00

"C. A. Dolph 100.00

$20,000,000.00

"There was outstanding indebtedness as follows:

"Outstanding first mortgage bonds O.

" C. R. R. Co., dated April 14, 1870. . .$10,950,000.00

"Outstanding West Side Company first

mortgage bonds, amounting to $4,-

395,000.00, which were pledged as

collateral security for two notes

amounting to 1,000,000.00

"Outstanding second mortgage bonds
" West Side Company 300,000.00

"Note due Northwestern Construction
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*' Company on account of construction

" work done for West Side Company . . 13,006.82

"Interest due thereon 520.27

"Interest owing on the two notes for

" $1,000,000.00 625,296.35

"Balance of interest owing on the second

" mortgage bonds West Side Company 93,490.00

"Outstanding indebtedness of the West-
" ern Oregon Railroad Company which

" O. & C. R. R. Co. had assumed as the

" purchase price of that line $ 1,520,564.05

"Total of such outstanding indebtedness. $14,502,877-49

"(a) Holders of all of the 1% bonds of April 14,

"1870, except $32,800.00 supposed to have been lost or

"destroyed, and $30,700.00 held in the congressional land

"grant sinking fund, also

"(b) The trustees of the mortgage of April 15,

"1870, covering the railroad,

"(c) The trustees of the trust deed of April 15,

"1870, covering the land grant,

"(d) All the stockholders

:

"that the capital stock be reduced to $1,759,200.00, and

"that first mortgage bonds aggregating $2,000,000.00

"be issued to apply in part upon liens of the West Side

"Company, just bought in, and in part upon liens of

"the Western Oregon Railroad Company, just bought,

"and to provide a fund for the general purposes of the

"company.
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"In connection with the stockholders meeting held

"February 1, 1881, it is shown that the stock had been

"transferred so that the holdings on that date were,

—

2744

"R. Koehler, Trustee

"R. Koehler

"C. H. Lewis

"P. Schulze

"J. N. Dolph

"C. A. Dolph

199,943.17592 shares

6488

11 17592

6488

11 17592
((

6488

11 17592
»5

6488

11 17592
(i

6488

11 17592
il

"Total 200,000.00 shares

"It was shown that the capital stock of $20,000,000.00

"was wholly unpaid, and the holders were unable to pay

"a greater assessment than $1,759,200.00, and that if

"the stock was reduced to that amount the holders pro-

"posed to pay the same in full, and therefore the reduc-

"tion was ordered made.

"It is shown the proceedings authorizing the issue of
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"$2,000,000.00 six-per-cent bonds, as a superior lien to

"that of the mortgage and deed of trust of April 15,

"1870.

"It is recited the outstanding indebtedness as herein-

"before given.

"The proposition is shown that upon the

"surrender of the two West Side notes

"for $1,000,000.00

"and the surrender of the first mortgage

"bonds of the West Side Company. . . 4,395,000.00

"and the surrender of the second mortgage

"bonds of the West Side Company . . . 300,000.00

"and the surrender of the interest coupons

"thereon, amounting with interest to . . 93,490.00

"and the full satisfaction of the Western

"Oregon Railroad Company mortgage 1,520,564.05

"and the surrender of the Northern Con-

"struction Company's note for 13,006.82

"and upon the stamping of the first

"mortgage bonds and coupons (ex-

"cepting those lose and those held in

"the Congressional land grant sink-

"ing fund), that the Oregon and

"California Railroad Company will

"thereupon pay to the holders of in-

"debtedness in such proportion as

"may be agreed upon, cash $93,755.00

"and deliver in such proportion as
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"may be agreed upon new first mort-

"gage bonds ($2,000,000.00 issue) . . 1,700,000.00

"and for the balance of said indebted-

"ness will credit as payment for re-

"duced capital stock upon assign-

"ments from holders of indebtedness . 1,759,122.95

"the total of said indebtedness being. $3,552,877.95

"At a stockholders meeting held on February 2,

"1881 it is shown that the stockholders then were:

"R. Koehler, Trustee $1,758,700.00

"R. Koehler 100.00

"C. H. Lewis 100.00

"P. Schulze 100.00

"J. N. Dolph 100.00

"C. A. Dolph 100.00

Total $1,759,200.00

"It is evident that the proposed arrangement had

"been carried out and that therefore the holders of the

"various items of indebtedness, who apparently were the

"German bond holders and who were also apparently

"the actual owners of all of the outstanding stock, had

"in effect appropriated $1,759,200.00 of the amounts

"coming to them in the payment of the indebtedness,

"and used the same as their payment in full to the Rail-

"road Company for that amount of capital stock.

"The same result as to outstanding indebtedness and

"capital stock would have been obtained if the German
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'*Tx)nd holders, beinor also the stockholders, had paid

"in cash the •^1.759.200.00 and the Railroad Company

"liad then used that money, together with the -^1.700.-

"000.00 of bonds and the .S93.755.00 of cash to satisfy the

'"S.S.552.877.49 of indebtedness. It is immaterial wheth-

"er the German bond holders and stockliolders. being

''identical, were out of pocket by failing to receive ^1,-

"759.200.00 oi the indebtedness due them, or by paying

"into the Company's treasury that amount of money out

"of their own pockets and subsequently receiving it back

"again as pa^Taent of the indebtedness due them."

Whereupon witness further testified that from these

books, or corporate records of these Companies he had

prepared a statement showing in a general way the

financial operations of the Oregon Central Railroad

(East Side) and the Oregon Central Railroad (West

Side) and the Oregon ^- California Railroad Company,

as gathered from the records of the meetings of the

stockholders and directors of the Company, and being

shown "Defendants" Exhibit 380" testified that he pre-

pared that statement and that it is an abstract from the

records of the meetings of the directors and stockholders

of the Companies named and is correct according to the

records: that he has had experience as an accountant

and bookkeeper sufficient to justify him to make this

statement and compilation.

Whereupon defendants offered in evidence "Defend-

ants' Exhibit 280" which was received in evidence and is

hereinafter set out and described and made a part of

this Statement of the Evidence and identified herein as
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such.

Whereupon the witness produced a certified copy of

the patent issued by the United States to the Oregon

& California Railroad Company, which includes the

lands described in contract 5394, being the third item of

Exhibit Xo. 9 of the answer and by consent of the par-

ties the same was read into the record, omitting descrip-

tions and is as follows

:

"The United States of America.

"To all to whom these presents shall come, Greeting:

"Whereas by the Acts of Congress approved July

"25, 1866, June 25, 1868, and April 10, 1869, to aid in

"the construction of a railroad and telegraph line from

"Portland in Oregon, thence southerly through the Wil-

"lamette, Umpqua and Rogue River Valleys to the

"Southern boundary- of Oregon. Authority is given to

"the Oregon and California Railroad Company of Ore-

"gon, a corporation existing under the laws of the State

" 'to construct a railroad and telegraph line' under cer-

"tain conditions and stipulations as expressed in said

"Acts and provision is made for granting to the said

"Company ever\' alternate section of public land desig-

"nated by odd numbers, to the amount of ten alternate

"sections per mile on each side of the said railroad on

"the line thereof and within the limits of twenty miles

"on each side of said road, not sold, reserved or other-

"wise disposed of by the United States, and to which a

"pre-emption or homestead claim may not have attached

"at the time, the line of said road is definitely fixed.
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"And Whereas, it is further enacted in said section

"that when any of said alternate sections or parts of

"sections shall be found to have been granted, sold, re-

"served, occupied by homestead settlers, pre-empted or

"otherwise disposed of, other lands designated as afore-

"said shall be selected by said Companj^ in lieu thereof,

"under the direction of the Secretary of the Interior in

"alternate sections designated by odd numbers as afore-

"said nearest to, and not more than ten miles beyond

"the limits of said first named alternate sections.

"And Whereas, official statements from the Secre-

"tary of the Interior have been filed in the General Land

"Oflfice, that Commissioners appointed by the President

"under the provisions of the fourth section of said Act

"of July 25, 1866, have reported to him that the said

"Oregon and California Railroad and Telegraph Line

"commencing at a point in East Portland in the County

"of Multnomah, State of Oregon, and ending at a point

"on the boundary between the States of Oregon and

"California where it joined the California and Oregon

"Railroad a distance of three hundred and sixty miles has

"been constructed and fully completed and equipped in

"the manner prescribed by said Act.

"And Whereas, that portion of said road lying be-

"tween the city of Portland, Oregon, and the town of

"Roseburg in Township 27 South, Range 5 West, a

"distance of one hundred and ninety-seven miles was

"completed within the time prescribed by the law, and

"the balance of the road was completed after the expira-

"tion of such time. And Whereas certain tracts of



vs. TJie United States 2047

"land have been selected by the duly authorized agents

"of the Oregon and California Railroad Company as

"shown by such agent's original lists of selections ap-

"l^roved by the local land officers and now on file in this

"office. And Whereas said tracts of land lie within the

"indemnity limits of said grant and are particularly de-

"scribed as follows, to-wit:"

(Descriptions omitted.)

"The said tracts of land as described in the fore-

"going make the aggregate area of ninety-seven thou-

"sand nine hundred and twenty-nine acres and sixty-

"seven hundredths of an acre (97,929.67).

"Now, Know Ye, that the United States of Amer-

"ica in consideration of the premises and pursuant to

"the said Acts of Congress have given and granted, and

"by these presents do give and grant unto the said Ore-

"gon and Cahfornia Railroad Company of Oregon, and

"to its assigns all the tracts of land selected as afore-

"said and described in the foregoing, yet excluding and

"excepting from the transfer by these presents 'All Min-

"eral Lands' should any such be found to exist in the

"tracts described in the foregoing but this exclusion and

"exception according to the terms of the statute 'shall

"not be construed to include coal and iron lands.'

"To have and to hold the said tracts with the appur-

"tenances unto the said 'Oregon and California Rail-

"road Company of Oregon, and to its assigns forever

"with the exclusion and exception as aforesaid.

"In testimony whereof, I, Benjamin Harrison, Pres-
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"ident of the United States of America, have caused

"these letters to be made patent, and the seal of the Gen-

"eral Land Office to be hereunto affixed.

"Given under my hand at the City of Washington,

"this the third day of ^March in the year of our Lord,

"one thousand eight hundred and ninety-three, and of

"the Independence of the L^nited States the one hundred

"and seventeenth.

"(Seal)

"By the President Benjamin Harrison,

E. Macfarland, Asst. Secretary."

Whereupon on cross-examination witness further

testified that this statement of the financial affairs of

these Companies is based strictly upon what appears

in the minute books and other books of these corpora-

tions ; that the question whether Holladay had accepted

$1,000,000 or $800,000, or any other particular sum is

based upon the fact that he so contended in the reorgan-

ization of 1870, and that the Company, by accepting

his proposition, virtually conceded it and it so appears

in the minutes of the Company relating to that transac-

tion, and he has no way of knowing from these books

whether Holladay did actually advance that money him-

self or whether he had borrowed it and then repaid it

out of the bond issue of 1870 and there is no way for

him to know whether that did or did not occur, beyond

what is set forth in the mJnute books and there is noth-

ing in the minute books showing how Holladay expended

the monev that came into his hands, but simply the fact
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that the money did come into his hands and was exhaust-

ed and that is the only thing that the minute books show

concerning it. The minute books do not show or for the

main part, the books do not show how he expended the

money, they do not show specifically that it was for the

purpose of construction. They do not show it in detail.

Whereupon the defendants offered in evidence in

connection with the testimony of witness the minute

books referred to by him and asked leave to withdraw

the same, which was assented to by the Government.

Whereupon, WILLIAM HOOD, called as a

witness on behalf of defendants, being duly sworn, testi-

fied that he is Chief Engineer of the Southern Pacific

Company and its leased lines; was educated as a civil

and railroad engineer at Dartmouth College. He has

been connected with the construction of all of the South-

ern Pacific Company lines between Ashland, Oregon,

and San Antonio, Texas, and Ogden, Utah, excepting

what was built prior to 1867, and has been continuously

in the service of the Central Pacific Railway Company,

Southern Pacific Kailroad Company, and other lines

now leased to and operated by the Southern Pacific Com-

pany, since May 3, 1867. He was assistant engineer

for some time, then assistant chief engineer for a certain

period, and then chief engineer for the Central Pacific

Railway Company and the Southern Pacific Rail-

road Company, and as such Chief Engineer or other-

wise of the Central Pacific Railway Company was inti-

mately connected with the construction of the road be-

tween Roseville Junction and Ashland, known as the
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land grant road of the California and Oregon Railroad

Company in California, under the Act of Congress of

Juh^ 25, 1866, and known in Oregon as the Oregon and

California Railroad Company, from the state line to

Portland, under the same grant, from Marysville to

Tehama, and somewhat connected with it from Tehama

to Redding, and closely connected with it and actually

in charge from Redding to Ashland, Oregon. He re-

calls an agreement of date October 11, 1886, between

the Central Pacific Railroad Company, Pacific Improve-

ment Company, and Southern Pacific Company, known

as "Exhibit 1" to the printed joint and several answer

of the Oregon and California Railroad Company, South-

ern Pacific Company and Stephen T. Gage in this suit,

and has seen a copy of same to refresh his memory re-

cently. At the time this agreement was put in force it

was handed to him to read for his guidance in connec-

tion with the construction of the railroad. He would not

remember at this time its dates, or other matters of that

description. His remembrance is that he saw a dupli-

cate belonging to the Pacific Improvement Company,

which was an executed document, as he remembers. He
constructed that portion of the road between Delta and

Ashland under this agreement. Roseville Junction to

Lincoln is 10.4 miles; Lincoln to Wheatland, 11.1 miles;

Wheatland to Yuba, which was then a local name on the

railroad immediately south of the Yuba River at 3Iarys-

ville, 10.1 miles, and it should be understood that he had

no connection with this construction, but he has compiled

this from his office records, which office records he has



vs. The United States 2051

renewed since the fire. The methods by which payments

were made as the work of construction progressed on

that portion of this hne constructed by him, was that

when a certain number of miles had been built, any con-

venient number of miles, a certificate would be issued

signed by the President of the road and himself, certify-

ing that the Pacific Improvement Company had com-

pleted a certain number of miles, and giving initial and

terminal points of this certain number of miles—that

was from Delta to Ashland, a distance of 132.387 miles.

These certificates that Pacific Improvement Company
had constructed certain mileage and was entitled to

such and such compensation, were issued by the presi-

dent or vice president in his absence, and by himself as

chief engineer. He was an officer of the Central Pacific

Railroad Company. The officers who signed these cer-

tificates were officers of the Central Pacific Railroad

Company. He does not remember occupying at that

time any position with reference to the Central Pacific

Railroad Company other than chief engineer. As such

ofiScer, as its chief engineer, he constructed the road from

Delta to Ashland. The company abandoned something

like a mile and a half of track south of Ashland, which

had been constructed by Oregon and California Rail-

road Company, and built an entirely new road to corre-

spond, situated somewhat to the eastward of this aban-

doned road, so that the Central Pacific Railroad Com-

pany constructed beyond the Oregon line the distance

from the State line between Oregon and California to

Ashland, that is, the Pacific Improvement Company con-
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stmcted, for the Railroad Company, between the State

line and Ashland. Whether it was the Central Pacific

Railroad or the Oregon and California Railroad Com-
pany, he could not tell. As Chief Engineer of the Cen-
tral Pacific Railroad Company he had charge of all that

construction, although the contract was in the name of

the Pacific Improvement Company It was under this

contract, said Exhibit No. 1, his position as Chief En-
gineer caused him to be in charge of the construction

to see that it was done satisfactorily.

Whereupon, upon cross-examination, witness further

testified that the Pacific Improvement Company was, in

effect, the contractor, and he was in charge of their work
in as intimate a degree as he would be in any case in

charge of the work of a contractor, which would mean
that he was responsible for the location of the road, its

grade system, its curves, and every detail; the contractor.

Pacific Improvement Company, building it as directed,

and under his immediate supervision. He performed a

similar service quite frequently where the Pacific Im-
provement Company was the contractor. He knows that

Huntington, Crocker, Stanford and Hopkins, in a gen-
eral way, had the reputation of controlling the Pacific

Improvement Company, but he did not know. He knew
that these were the men who directed and controlled its

affairs—he having no personal knowledge of the stock-

holders. He knew in a general way that they controlled

and directed the affairs of that corporation. A great
deal of the contract v/ork of the Southern Pacific Com-
pany and the so-called constituent companies of the
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Southern Pacific system, was done in the name of the

Pacific Improvement Company. The cash payments

to men on the pay rolls for the construction of the Cali-

fornia Line from Delta to the northerly line of the state,

were made by the Pacific Improvement Company, ex-

cepting his salary and expenses. The contract provided

that his salary and expenses should be paid by the Cen-

tral Pacific Railroad Company. He does not know how

the Pacific Improvement Company was paid by the

Central Pacific Railroad Company other than the con-

tract, and he is not clear in his remembrance of that in

detail. He knows that they were authorized to get paid

by his certificate and the certificate of the president. He
remembers in a general way that this contract provided

that the Pacific Improvement Company should be paid

for constructing the railroad from Delta to the northern

boundary line by 80,000 shares of the capital stock of

the Central Pacific Railroad Company, and $4,500,000

of bonds. His certificates, however, did not take that

into account, they simply certified to the completion of

the road in sections, according to mileage. He does not

know how they apportioned these payments. He does

not remember in detail that a similar contract was en-

tered into between Pacific Improvement Company and

the Oregon and California Railroad Company for the

construction of the road from Ashland to the southern

boundary of Oregon, but he does remember clearly that

he certified as to the completion of the road in that dis-

trict, the same as he did south of the State line, and

must have had authority for it. The certificate was
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made, as he remembers it, not addressed to any one,

simply "The Pacific Improvement Company has com-

pleted," etc., etc., specifying the distances; was signed

by the president and himself, and the Pacific Improve-

ment Company presented that to the proper company

for payment. He is not clear who was president of the

Central Pacific at that time. It may have been Charles

Crocker; he paid very little attention to those things.

The executive officers of that company have changed a

number of times in its history, and he could not remem-

ber as to the Oregon and California, who was president

in 1887. He does not remember of being consulted by

the president of the Central Pacific Railroad Company,

or any of its officers, with reference to the Oregon and

California Railroad property prior to this time, and he

did not inspect the road, or its general properties, before

the Central Pacific people became interested in the Ore-

gon and California Railroad Company or entered into

any contract with reference to it. He did not make any

inspection of the Oregon and California railroad, or

any part of its railroad, prior to the time that he per-

formed this work in connection with construction. He
does not know when the Pacific Improvement Company

acquired its holding of the capital stock of the Southern

Pacific Company, and has no knowledge whatever as to

the ownership by the Pacific Improvement Company of

Southern Pacific Company stock. He has no knowledge

of the details of any common interest the Pacific Im-

provement Company, and the Southern Pacific Com-

pany, and the Central Pacific Company, or the other
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constituents of the so-called Southern Pacific Railroad

System, or that they were closely related, or controlled

by the same set of men, except such as any other citizen

would have through newspapers, and his knowledge

would be about as reliable as that of any other citizen in

those respects. He had no occasion to loiow anything

about who controlled or directed the affairs of the com-

pany, referring to Huntington, Crocker, Stanford and

Hopkins. He would be notified that a road was to be

constructed; he would see a contract, like the one testi-

fied to, to guide him ; he would then direct the construc-

tion; he would not receive any instructions from any

one; they never gave him any, and he controlled the

engineers on construction, the same as if they were on

his own road, although they were not. He was assist-

ant engineer in 1867, and was not appointed to that

place, but was employed. He was appointed assistant

chief engineer of the Southern Pacific Railroad Com-

pany, and thereafter of the Central Pacific Railroad

Company, by Charles Crocker. He was appointed or

elected, which ever it was, chief engineer of the South-

ern Pacific Company, which covered everything, so to

speak, ex-officio, on account of the lease, but does not

remember whether it was an appointment or an election.

If it was an apj)ointment, it was by Charles Crocker,

as he remembers that Crocker was active here at that

time, whatever position he may have held. His rela-

tions with Charles Crocker and Leland Stanford, and

C. P. Huntington, and Charles F. Crocker, and Mark

Hopkins, and D. D. Colton, were entirely relations with
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them as railroad officers, that is, as president, vice presi-

dent, etc., treasurer, and the like of that, directors of

the railroad corporations and of the Southern Pacific

Company. He had no relations whatever with these

men concerning the Pacific Improvement Company,

or any other company, excepting as officers of the rail-

road company. His relations with the Pacific Improve-

ment Company were entirely through its secretary, who

was an employe.

"Q. Yes, but you are now stating the nature of

your relations with these men, Mr. Hood, whereas I

want you to state whether or not the same men did not,

in a general way, control and direct the affairs of one

company that also did of the others—of one railroad

company, of all railroad companies, and of the Southern

Pacific Company?

A. I knew that officially."

Whereupon the witness further testified that he did

not know of his own knowledge, that these same men

controlled and directed the affairs of the Pacific Im-

provement Company. He dealt with the secretary of

the Pacific Improvement Company exclusively, fre-

quently from 1888 on. If it had been a practical ques-

tion in the administration of his affairs to go to the man
who controlled and directed the affairs of the Pacific

Improvement Company, he would have gone, and did go

to the secretary of Pacific Improvement Company, who

was a salaried employee, like almost any secretary. He
would say that he was dealing exclusively with the secre-
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tary of the Pacific Improvement Company. He recalls at

certain dates that for some time J. H. Strowbridge was

president of the Pacific Improvement Coinpany, and F.

A. Douty was secretary, and he remembers that was the

state of the case while the road was being built from

Delta to Ashland, although he may be mistaken as to

the president, but he does know that Strowbridge was

for a considerable period president, and Douty was sec-

retary of Pacific Improvement Company, and knows

that he went to Douty on business between the Central

Pacific Railroad Company and the Pacific Improve-

ment Company. It is difficult to remember specifically

how many contracts there were between Pacific Im-

provement Company and any of the constituent com-

panies of the Southern Pacific Company. He can re-

member in general what roads they built, but could not

give the dates of contracts or terms. For instance, they

built the road from Shingle Springs to Placerville, and

he thinks the road from Mojave to Needles. He was

not chief engineer of that road, and that is why he says

he thinks so. He was assistant chief engineer of that

road, it was the Southern Pacific Railroad. He thinks

that the Pacific Improvement Company built from In-

dio to Yuma, and he could probably, if he took time,

recall other construction. As he recalls, in all the con-

tracts that he has examined for the construction of rail-

road by the Pacific Improvement Company, payment

was to be made in either capital stock or bonds of some

of the railroad companies now constituting the Southern

Pacific System; the amount of capital stock or bonds
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was generally, but not always defined. When the

amount was not defined, it was determined by the cost

of the road, and a small percent, sometimes five, some-

times ten, for administration service and possibility of

loss in marketing securities—that is, the contract would

provide that the Pacific Improvement Company should

construct the road and it should receive the actual cost,

with five or ten per cent for administration. He thinks

the contract provided that, but at any rate he remembers

instances where that was the way that payments were

actually made. This was a good while ago and he don't

remember always in detail. He performed exactly the

same service as to that part of the railroad situated in

the State of Oregon south from Ashland, as he did to

that part of the railroad in the State of California from

Delta north—his action and certificates were identical.

From Delta to Ashland, he was shown the agreement for

his guidance, and instructions were given when to com-

mence work. That was really all the instructions he got.

As to that portion between the State line and Ashland,

his recollection is not clear, except as to one point, and

that is, he kept going on with his work. He did not build

south from Ashland at the same time that he was build-

ing north from Delta. He built straight north through

to Ashland continuous!}^ and laid track the same way.

The last track laid was right in the north end of Ash-

land yards—in Ashland. That included a new line for

a mile and a half south from Ashland, in place of that

which had formerly been constructed and abandoned ; in-

stead of building to the south end of the line as originally
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constructed a mile and a half, or thereabouts, south of

Ashland, he built to Ashland direct. He does not know,

only in a general way, who built that mile and a half

of track that was abandoned, or when it was built, but

understood it was a portion of the construction to Ash-

land from the north. It was not a part of the construc-

tion that was commenced under the new management of

1887, and abandoned. To make it clear—in addition

to building a mile and a half of track south of Ashland,

the people who did that had also started isolated pieces

of construction between Ashland and the State line. For

instance, they had partially built a tunnel at a place

known as Buck Rock. They had occasionally built a lit-

tle piece of grade. They had commenced and built quite

a little of the present Summit tunnel near Siskiyou sta-

tion, which portion of the Summit tunnel he fixed up,

and completed the tunnel. That portion of the Summit

tunnel which he mentions at Siskiyou station, which

was built by his predecessors, is the only part of their

work south of Ashland which he utilized. He could give

no details as to the organization which did this work. He
did not certify in these certificates as to the amount of

cash that should be paid. The certificates simply stated

that the Pacific Improvement Company had completed

so many additional miles of railroad, from survey sta-

tion to survey station, blank miles; that is, it specified

the miles. They were signed by the president of the

road, or a vice president, and himself. That was the

last he would see of it. They did not state the amount

of money that the contractor was entitled to. He does
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not know what was the cost of construction of the rail-

road from Ashland to the southern boundary line of

Oregon. He would be on the work during the period

of construction from seven to ten daj^s at a time; per-

haps in the next week or ten days he would be as far

south as San Diego, and would then swing back and

stay there another week or ten days. He kept in very

intimate touch with the actual work of construction. He
commenced construction from Delta sometime after the

sj^ring of 1884. His remembrance is that the work com-

menced in this way, hy spending a little money getting

some bridge foundations excavated, and the masonry

brought up above flood mark, and so on, ready for fast

construction, and that construction went on that way for

some little time, and then finally a real force was put

to work. This was shortly after the summer of 1884,

and he would think it was about the fall that they went

to work more in earnest, that is, north from Delta. In

addition, he would say that they had done previous to

that time some isolated pieces of work north of Delta;

he is speaking now of the way the work went on, not

the continuous railroad. There was some work done in

isolated places along the proposed line of railroad prior

to the execution of this contract of October 11, 1886.

There was some work done north of Delta in a small way,

in advance of the track here and there, during the sum-

mer and fall of 1883. Then they stopped entirely the

fall of 1883, at which time the track was at Delta. In

fact, the track was a mile or two north of Delta, and

the}^ recommenced in a small way, with bridge founda-
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tions, he thinks, in the fall of 1884, and later commenced

more vigoriously somewhere in the fall of 1884, or the

spring of 1885. He is speaking now regardless of any

documents. The Pacific Improvement Company was

contructing this railroad at that time, that is, was act-

ually doing the work, and his remembrance is that the

final written agreement was made retroactive with re-

spect to this work; that was his understanding at any

rate. The Company was paid on that basis. The

Pacific Improvement Company had, in any event, done

some portion of this work of construction prior to Octo-

ber 11, 1886, and they are the ones who paid the bills.

He could only state in a general way the amount of work

that was done in that way prior to October 11, 1886.

The track was laid a mile or two beyond Delta, north

of it, in the summer of 1883, and up to Christmas or

thereabouts, there was considerable work done north of

Delta, in the way of grading at isolated spots. The

work then stopped entirely for quite a period and was

commenced again in isolated spots in a small way, he

thinks in the spring of 1884, possibly in the next year,

he could not be positive now ; and the work then went on

faster in 1885. The Pacific Improvement Company

paid all money to the laborers and others, paid every one

but him. There was a great deal of construction done

in 1886 north of Delta, and the road was finally com-

pleted to Ashland in December, 1887. He thinks the

road on January 1, 1887, had the end of the track some-

where near where Weed station is now, a little north

of Mt. Shasta—a little north of the summit. The track
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was at Igerna, or thereabouts, on January 1, 1887.

Igerna is about 57 miles from the State line, and it is

about 26 miles from Ashland to the southern boundary

of Oregon. As he remembers it, the railroad was con-

structed and completed during the year 1887 from

Igerna to Ashland. His forces Avere scattered over the

line from Igerna to and including Siskiyou Summit

tunnel on the first day of January, 1887, and on that

date the track had been completed to Igerna, but a very

great amount of work had been done north, but he could

not say what per cent or proportion of the total work

had been done north of Ignera before January 1, 1887,

but would simply say that the grading and masonry

forces and tunneling force had been scattered over the

distance from Igerna to Ager, which is about 40 miles, at

off and on points, and forces were also at work or about

to commence work on the Siskiyou Summit tunnel, and

the tunnels north of that point. The Summit tunnel

was situated in Oregon, and he is not clear whether he

commenced or was about to conmience work on it Jan-

uaiy 1, 1887, but his remembrance is that he was about

to commence work on it. He remembers going up there

and finding about four feet of snow about that time,

along with Strowbridge, who was, he thinks, president

of the Pacific Improvement Company, and a force was

sent on there to the tunnel promptly thereafter. It is

impossible for him to say whether it was before or after

January 1, 1887, that the force actually commenced

work on the Siskiyou Summit tunnel in Oregon. The

first work that was done in Oregon by the Pacific Im-
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provement Company forces, outside of engineering work,

was on the Siskiyou Summit tunnel and its approaches,

and that commenced, as nearly as he can recollect, some-

where about January 1, 1887.

Whereupon, upon redirect examination, the witness

further testified:

Q. Mr. Hood, in order that you may refresh your

memory and make any explanation you may desire, I

call your attention to the fifth clause in this agreement

of date October 11, 1886, being Exhibit 1 of the answer,

and under which you, as chief engineer of the Central

Pacific Railroad Company constructed the line from

Delta to the State line between California and Oregon,

which reads: "Fifth, That the said Pacific Improve-

ment Company shall and will repay to the said Central

Pacific Railroad Company within one hundred and

twenty days from the date thereof all sums of money

with interest thereon, at the rate of six per cent per

annum heretofore by the said railroad company ex-

pended upon that portion of its aforesaid line of Rail-

road and Telegraph Line lying north of Delta, and that

if said railroad company has not fully paid all the costs

and expenses incurred as aforesaid, the said improve-

ment company will assume the whole thereof and will

upon demand pay off and discharge the same, or that if

the said railroad company is compelled to pay the same

or any part thereof the said Improvement Company will

within one hundred and twenty days after notice there-

of, repay to the said railroad company the full amount

of any such payment or payments, with interest at the
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rate aforesaid." And referring to same now, isn't it

true that, prior to the execution of this contract of Oc-

tober 11, 1886 (Exhibit 1 of the answer) the Central

Pacific Railroad Company had done construction work

from Delta north, under your supervision as chief en-

gineer—you had done it yourself, in fact—for the Cen-

tral Pacific Railroad Company, and that this fifth clause

in this agreement was to cover that?

A. Well, that is my general remembrance of it.

You understand that absolutely the Pacific Improve-

ment Company organization paid out these moneys

—

these advance moneys that you speak of. Whether thej;

did it acting, for instance, for convenience, for the Cen-

tral Pacific Railroad Company or not, who had no such

organization, I could not tell you at this late date. But,

as a matter of fact, the Pacific Improvement Company

paid the payrolls and the material bills. Now, if they

did it for the Central Pacific Railroad Company and

immediately were reimbursed therefor, as agents, I am
simply in ignorance of it—don't know anything about it.

Q. You remember the fact, though, that physically

there was construction north of Delta before the date of

this agreement of October 11, 1886?

A. Yes, surely; and we all considered it retroac-

tive ; and I know that actually the Pacific Improvement

Company organization paid the money, perhaps as

agents of the Central Pacific—I am in ignorance of that

;

don't know anything about it.

Q. You constructed, as chief engineer or assistant
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chief engineer, roads for the Central Pacific Railroad

Company and the Southern Pacific Railroad Company
long before there was any Pacific Improvement Com-

pany?

A. Oh, yes.

Q. Or any Southern Pacific Company?

A. Yes.

RE-CROSS EXAMINATION.

Q. Well, now, prior to the organization of the

Pacific Improvement Company, what company was the

contractor that the Central Pacific Railroad Company

dealt with, and the Southern Pacific Railroad Company?

Q. Well, I will say, what company or individual?

A. I think the Pacific Improvement Company was

organized

—

Q. Now, it is stipulated in this case that it was

organized in November, 1878, Mr. Hood, and I assume

that is the correct date.

A. Yes—I was trying to think when in the 70's

it was. It was some time in the 70's—I remember that.

Q. I am stating that to refresh your recollection.

A. Yes, it was in the 70's—I remember that. There

was a Contract and Finance Company that did work.

Q. What was the name of that company ?

A. Contract & Finance Company.

Q. Oh, that is the corporate name ?
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A. Yes, Contract and Finance Company. And
there was at one time a Southern Development Com-

pany, hut I think that was subsequent to 1878. And
there was a Western Development Company. ]My im-

pressions are that the Western Development Company

was just prior to the Pacific Improvement Company.

Q. Well, didn't the Pacific Improvement Com-

pany in effect succeed the Western Development Com-

pany?

A. That is my remembrance, without any specific

knowledge. That is my impression.

Q. Now, in a general way, JNIr. Hood, these various

contracting companies were controlled by the same

general interests, were they not?

A. Well. I cannot testify in any general way. I

can testify only that I had relations of the kind I have de-

scribed with the officers of the railroad company and

with the officers of the smidrj" construction companies.

I consider them as contractors.

Q. Yes, but tliere was some relation between the

construction companies and the railroad companies?

A. I had no knowledge whatever of that kind, any

more than any contractor.

Q. Well, was it not a matter of common history

that those companies were companies controlled h\

Huntington, Crocker. Stanford and Hopkins?

A. Xo, nothing but hearsay—nothing but conmion

talk. It was common talk. I knew nothing about it.
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Q. That was the common talk, was it not?

A. Common newspaper talk.

Q. Did you ever see it denied?

A. I don't remember. Quite willing to testify to

anything I know.

Q. I understand ; but I think you are unduly con-

scientious about it. I think that your knowledge is

sufficient to enable you to testify to some of the facts

that I have asked you, and you are reluctant because

you are too conscientious about it.

A. Not at all. I would be very glad to testify

to anything that I know, but I am unwilling to testify to

something that I never had any means of proving.

Q. Well, in your dealings with these various con-

tracting companies, did you not learn who were the con-

trolling factors of the company?

A. Ordinary talk—no specific knowledge. I knew

only the officers of the contracting companies.

Q. State whether or not the contracts made with

these other construction companies were carried on in

the same general way as the contracts that were made

with the Pacific Improvement Company.

A. I had no specific knowledge of the contracts

until the time that we now have in hand ; that is, the con-

struction of the Central Pacific Railroad or California

and Oregon Railroad. That was the first time that I

was chief engineer of the Railroad Company and had

to handle the contracting company. That is the first
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contract that I ever say. I have seen anything there

was subsequent to that time, but never anything before.

Previous to that time I was assistant chief engineer of

the Central Pacific Raih'oad or Railway, which ever it

might have been from time to time, and of the Southern

Pacific Railroad of the sundry states and territories,

actively in charge of work wherever work was going on

the fastest, but not in charge of certificates as to what

contractors had done.

Q. Well, now, in your entire experience from May

3, 1867, with these different companies that you have

mentioned, did you ever know of an instance where the

railroad company itself constructed the railroad, that is,

without contract, you understand?

A. Well, a good many instances recently.

Q. Well, I will limit the question, then, to the year

1901?

A. I think that in some instances the Pacific Im-

provement Company did not have a contract, where they

constructed the roads, but were paid cost and per cent

;

I think that was the case ; but in general in years back

the roads were built by contract with a construction

company. It is impossible for me to be specific.

Q. I understand. Now, did the Central Pacific

Railroad Company have any construction equipment?

Did it own any construction equipment, other than the

limited amount always carried by a railroad for the pur-

poses of its repairs ?

A. I don't know of any.
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Q. And is that true of the other railroad com-

panies with which you have been connected ?

A. That is in general true, yes. 'It is true today

where we let contracts to individuals.

REDIRECT EXAMINATION.

Q. Isn't it true, Mr. Hood, that nearly all construc-

tion today that is undertaken by railroad companies, is

let to contractors, whether organized as corporations or

as firms, or partnerships, or individuals; the railroad

company protecting itself by written contracts and sup-

ervision, inspection, and approval of its chief engineer?

A. Almost universally true, so nearly so as to be

stated as universally true.

RECROSS EXAMINATION.

Q. Is it usual for the railroad company to enter

into its construction contracts with a corporation con-

trolled and owned by a part of the stockholders and

officers of the railroad company itself?

A. I have no information that I could testify on

in that particular.

Q. Now, Mr. Hood—Mr. Huntington, Mr. Crock-

er, Mr. Stanford, and Mr. Hopkins were influential in

the affairs of the Southern Pacific Railroad Comj^any,

the Central Pacific Railroad Company and these other

companies that you have mentioned, were they not, down

to the year 1901?

A. I knew them as officers of those companies

—
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officers and directors.

Q. And you knew that they were influential in the

management of the affairs of those corporations, did

you not?

A. I so considered them.

Q. Now, did you not also know that they were

influential in the affairs of the Pacific Improvement

Company?

A. No knowledge of it definitely.

Q. Have you knowledge of it indefinitely?

A. I have no means of adding to uiy previous tes-

timony on that subject.

Q. You dealt with the Pacific Improvement Com-

pany from 1878 until 1901, did you not, at various

times ?

A. Up to the time that 'I was chief engineer of the

Central Pacific Railroad Company and the Southern

Pacific Railroad Companj^ and also the Southern Paci-

fic Company, whenever I had any relations with the

Pacific Improvement Company they paid my salary

and I was working for them.

Q. Who employed you?

A. The Pacific Improvement Company.

Q. What individual?

A. According to contract. You will notice the

contract provides for the payment by the Pacific Im-

provement Company of engineering salaries, except of
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the chief engineer, and I was not the chief engineer.

Q. But what individual employed you for the Paci-

fic Improvement Company?

A. The chief engineer of the railroad companies,

as, for instance, myself after I became chief engineer,

employed all the engineers, in the way of engaging them,

that the Pacific Improvement Company paid the sal-

aries and expenses of.

Q. Well, then, the relations between the Pacific

Improvement Company and the railroad company were

so intimate that the railroad company actually designat-

ed the employees of the Pacific Improvement Company?

A. The Pacific Improvement Company had no

power to employ engineers pertaining to these construc-

tions, except those engineers were approved by the chief

engineer of the railroad company. This was to enable

the chief engineer of the railroad company to suitably

protect the interests of the railroad company.

Q. Well, now, will you please examine Exhibit 1

attached to the answer, and tell me where the provision

is to authorize the railroad company to designate the

engineers that shall be employed by the Pacific Im-

provement Company?

A. The second clause on page 88 : "Second. That

the said Pacific Improvement Company, shall furnish

and pay for all the engineer service necessary or requisite

for the location and construction of said railroad and

its appurtenances, such location and construction to be
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subject to the approval of the President or Chief Engi-

neer of said Central Pacific Raiboad Compan}% who

may direct such changes to be made as they may deem

proper; but, the salary of the Chief Engineer shall be

paid by the said Central Pacific Railroad Company."

Q. Well, now, where is there anything in there that

authorized the officers of the railroad company to desig-

nate the engineers that should be employed by the Pa-

cific Improvement Companj^?

A. The fact that the location and construction of

the railroad was to be subject to the approval of the

President or Chief Engineer of the railroad company,

and that approval was in fact delegated to the Chief

Engineer, practically, implied that the engineering force

should be to his satisfaction, and w^as always so con-

strued, and was always so practically carried on.

Q. Well, this provision authorized the chief en-

gineer of the railroad company to change the route of

road as sun^ej^ed by the engineers of the Pacific Im-

provement Company?

A. Wliich meant that he could order the engineers

of the Pacific Improvement Company to do anything

he chose.

Q. Does that mean that the railroad company could

designate the employees of the Pacific Improvement

Company ?

A. Absolutely; and they did so.

Q. So that the Pacific Improvement Company was
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entering into a contract with the railroad company to

build the road for a certain specified price, and they had

no means of knowing where the road would be located,

or what would be the actual cost of construction?

A. Other than such information as might be given

them by the chief engineer.

Q. Well, where is there anything in this contract

that designates the location of the road?

A. I don't know of any place.

Q. Well, can you explain what relation existed be-

tween the Pacific Improvement Company and the Cen-

tral Pacific Railroad Company that would induce the

Pacific Improvement Company to construct a road of

over 130 miles in length, or of over 100 miles in length,

for a certain specified price, and leave it to the railroad

company to afterwards determine where the railroad

should be located, and how it should be constructed ?

A. It was known, as it is always known, very closely

where the railroad was going to be built. The terms of

the act of the land grant, if I remember rightly, practi-

cally specified a general route in the way of where the

railroad should go, up the Sacramento River, etc. And

today, if we were to let a contract to an individual or a

contracting firm, as is not unprecedented in railroad

work, that they should build a certain distance of railroad

for, for instance, a certain lump sum of money, we should

unquestionably insist, even where they paid as a part

of their work the salaries and expenses of the engineers
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on location and construction, that those engineers should

be exclusively, in all essential matters, under the orders

of the chief engineer of the railroad, and their personnel

should be subject to his approval. We would not let a

contract any other way to John Smith at this minute,

under any circumstances, if we wished to protect the

interests of the railroad company.

Q. I want to ask this witness, as a practical en-

gineer, if he ever knew of a contract between strangers

—I mean, where the contracting parties had no other

relations—in which the contractor agreed to build a rail-

road between certain sj^ecified points for a certain lump

sum, and leave to the railroad company the right to

designate the location of the road afterwards?

A. The location of the road is generally approxi-

mately designated in advance, or no contractor or firm

would make such a proposition.

Q. Don't the contracts provide expressly where the

survey shall be, and don't the ordinary railroad con-

struction contracts include profile maps and everything,

showing the amount of grading, and the amount of

tunneling, and all other general features of the proposed

line of railroad?

A. Always subject to change.

Q. Certainly. But when they are subject to

change, do they not always provide for a proportionate

compensation to the contracting party?

A. Generally by the cubic yard, or lineal foot, or
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other function.

Q. But in this instance the Pacific Improvement

Company agreed to take 80,000 shares of the capital

stock of the Central Pacific Railroad Company, and

$4,500,000 of its bonds, and construct a railroad from

Delta to the State line, upon such route as the railroad

company might thereafter designate ?

A. Unquestionably, except as generally outlined in

the contract. But I am not clear as to the drift of your

question. Is it that they made a bad trade?

Q. No, it is because the Pacific Improvement Com-

pany, and the Central Pacific, and the Southern Pacific

were one concern, and it didn't make any difference to

them what the terms were?

A. I know nothing about that.'&

A. I know nothing about the relations of the com-

panies, other than as shown in the contract.

REDIRECT EXAMINATION.

Q. This is a land grant road that was under con-

struction, and it had to be constructed on a line of defi-

nite location, did it not, under the requirements ?

A. General route.

Q. Yes, under the requirements of the Act of Con-

gress; and the first paragraph of Exhibit No. 1, page

87 of the printed answer of the defendants, uses this

language: "That the said Pacific Improvement Com-

pany shall in a good workmanlike manner construct,
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finish, furnish and complete the railroad and telegraph

iline of the said Central Pacific Railroad Company,

commencing at a point near the said town of Delta and

running thence in a general northerly direction by the

most practicable route to a point on the Southern boun-

dary line of Oregon, there to connect with the road of

the said Oregon and California Company a distance

of one hundred and four miles, as near as may be, to-

gether with the rolling stock, buildings, instruments, and

fixtures thereof," etc.

A. Yes.

Q. Now, that was the line upon which that railroad

was proposed to be constructed, was it not ?

A. Yes, sir.

Q. And at that time the Central Pacific Railroad

Company, as you have testified, had already proceeded

with considerable construction prior to the date of that

agreement ?

A. Yes, sir.

Mr. Townsend: This witness has said the Pacific

Improvement Company did—the Pacific Improvement

Company paid the bills ?

A. Paid the bills.

Mr. Townsend: Well, the Pacific Improvement

Company did the work, did they not?

A. Not of necessity; they might have been agents

of the Central Pacific.

Q. The Central Pacific Railroad Company had
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theretofore located this line, and had done some general

construction along between Delta and the State line,

as you have heretofore testified?

A. Yes, sir.

Q. But the bills for that work were either paid by

the Pacific Improvement Company, excepting your own

salary, or thereafter assumed?

A. Yes, sir; that was my understanding of it.

Q. The map of definite location of this line had

been filed in the General Land OflSce as early as 1871,

had it not?

A. Very early, before I had anything to do with it.

Q. And the road today is, substantially, consti-ucted

and operated where it was originally located ?

A. Yes, sir, where it was originally filed.

Q. Yes, that is what I mean. So that, as a practical

proposition, any contractor could, in advance of making

his contract, ascertain substantially where the road was

to be built, and its probable cost?

A. He could form an idea of the practicable final

location of the road and its probable cost.

RECROSS EXAMINATION.

Q. Well, now, Mr. Hood, I don't want to have

an extended argument with you about this, but there

are many ways of building a railroad from Delta to the

Northern boundary line of the State, along the identical
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route designated by the maps filed by the railroad com-

pany? Were there not?

A. You mean

—

Q. I mean as to grades and curves?

A. You mean whether it would hit a point harder,

or less, and so on?

Q. I mean, there could be mam^ different plans of

constructing it over that identical route?

A. In detail, yes.

Q. As to grades, and curves, and other detail?

A. Yes.

Q. And the ascertainment of those details would be

essential to approximate the probable cost of construc-

tion, would it not?

A. Except in this way; that it was specified and

understood that it should be located in a practicable

and commonsense manner.

Q. Yes, but, for instance, it might cost twice as

much to construct a railroad between those two points

which at no place should have more than a two per

cent grade than to construct one which might have four

per cent grades?

A. It might cost a great deal more, yes.

Q. And those details are essential to know in order

to approximate or estimate the probable cost of con-

struction?
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A. It might differ very materially with the grade
system.

Whereupon, the witness, upon cross examination,

further testified that he has no data of any kind and
there is no record existing, by which he would know,
or by reference to which he could approximate the cost

of constmction of the railroad from Delta to Ashland.
He saw the contract of October 11, 1886, identified as

Exhibit 1 of the answer, in executed form, at about
that time. He drew the conclusion from the contract

that he was to build the road properly and to his satis-

faction, and to certify to its having been so completed

from time to time, and he acted accordingly. He has

no rememberance or knowledge that there may have been

some other contract that succeeded the contract of Octo-

ber 11, 1886, which determined the price to be paid, and
the other details of the transaction. He only recollects

this one contract, and he supposes that the railroad was
constructed by the Pacific Improvement Company for

the Central Pacific Railroad Company pursuant to this

contract, which is the only one that came to his atten-

tion. He acted according to that contract, certified the

distances constructed, and saw that the road was built

right. It was the custom to certify as to the completion

of the road in sections, and he refers to the specification

in the contract to that effect. He would say that that

was the general provision that he referred to, and that

his recollection is that he certified to the completion of

the road in sections, as provided by this contract. He
could not change his previous testimony, which was to
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the effect that, physically, he went right on and built

the road in Oregon, and certified to its completion, and

whether it was under this contract or another contract,

he could not possibly tell.

Whereupon, upon redirect examination, the witness

was shown an official volume, published by authority

of the State of California, called the "Seventh Annual

Report of the Board of Railroad Commissioners of the

State of California, for the year ending December 31,

1886." Whereupon, there being no objection to the

introduction of the portion of said volume hereinafter

set out, the defendants offered in evidence the official

report of the Central Pacific Railroad Company for the

year ending December 31, 1885, printed therein, and

the same was received in evidence and read into the

record as follows:



TABLE OF CONTENTS

Statement of the Evidence

Stipulation as to the Facts

Subdivision I of Complainant's Bill of

plaint

Com-

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

Subdivis

on II.

on III.

on IV.

on V.

ion VI.

on VII.

ion VIII.

on IX.

on X.

on XI.

on XII.

on XIII.

on XIV.

on XV.

Page

1551

1552

1552

1553

1553

1559

1560

1562

1566

1577

1580

1582

1583

1584

1584

1585

1585

[DI]



D2 O. ^ C. R. B. Co., et al

Page

Subdivision XVI. 1586

Subdivision XVII. 1586

Subdivision XVIII. 1587

Subdivision XIX. 1588

Subdivision XX. 1589

Subdivision XXI. 1590

Reports made of the Transactions of the Land De-

partment of the Defendant Oregon and Cahfor-

nia Railroad Co., upon blanks formulated and

furnished thereof by the Bureau of the Interior

Department bj^ Half Years

—

For the Half Year ending Dec. 31, 1879 1595

For the Half Year ending Jmie 30, 1880 1595

For the Half Year ending Dec. 31, 1880 1596

For the Half Year ending June 30, 1881 1596

For the Half Year ending Dec. 31, 1881 1597

For the Half Year ending June 30, 1882 1597

For the Half Year ending Dec. 31, 1882 1598

For the Half Year ending June 30, 1883 1598

For the Year ending June 30, 1884 1599

For the Year ending June 30, 1885 1599



vs. The United States D3

Page

For the Half Year ending Dec. 31, 1885 1600

For the Year ending Dec. 31, 1885 1600

For the Half Year ending June 30, 1886 1601

For the Half Year ending Dec. 31, 1886 1601

For the year ending Dec. 31, 1886 1602

For the Half Year ending June 30, 1887 1602

For the Half Year ending Dec. 31, 1887 1603

For the Year ending Dec. 31, 1887 1603

For the Year ending Dec. 31, 1888 1604

For the Year ending June 30, 1889 1604

For the Year ending June 30, 1890 1605

For the Year ending June 30, 1891 1605

For the Year ending June 30, 1892 1606

For the Year ending June 30, 1893 1606

For the Year ending June 30, 1894 1607

For the Year ending June 30, 1895 1607

For the Year ending June 30, 1896 1608

For the Year ending June 30, 1897 1608

For the Year ending June 30, 1898 1609

For the Year ending June 30, 1899 1609



D4 O. ^ C. R. R. Co., et at.

Page

For the Year ending June 30, 1900 1610

For the Year ending June 30, 1901 1610

For the Year ending June 30, 1902 1611

For the Year ending June 30, 1903 1611

Subdivision XXII. 1623

Subdivision XXIII. 1624

Exhibit No. 1 to Stipulation 1625

Exhibit No. 2 to Stipulation 1629

Exhibit No. 3 to Stipulation 1630

Exhibit No. 4 to Stipulation 1633

Exhibit No. 5 to Stipulation 1640

Exhibit No. 6 to Stipulation 1652

Exhibit No. 7 to Stipulation 1663

Exhibit No. 8 to Stipulation 1678

Exhibit No. 9 to Stipulation 1689

Exhibit No. 10 to Stipulation 1697

Exhibit No. 11 to Stipulation 1702

Exhibit No. 12 to Stipulation 1710

Exhibit No. 13 to Stipulation 1713



vs. The United States D5

Page

Exhibit No. 14 to Stipulation 1717

Exhibit No. 15 to Stipulation 1721

Exhibit No. 16 to Stipulation 1725

Exhibit No. 17 to Stipulation 1730

Evidence 1732

Testimony for Complainant 1732

W. W. Cotton 1732

L. F. Steel 1735

Joseph Gaston 1737

Testimony for Defendants 1820

B. A. McAllaster 1820

Wm. Hood 2049

Report of Special Committee of Oregon Legisla-

ture of 1866 1821

Stipulation as to Oregon Senate and House Jour-

nals for 1868 1844

Index for the entire Transcript will be found in

back of last volume together with Errata sheet.





Cl)

^ S4oy
No.

®nitetr States; Circuit Court

of ^peafe

i^intt) Circuit

appeal from tlie ©i^trict Court of tfje ®niteb

States; for tje ©isJtrict of ©regon

OREGON & CALIFORNIA RAILROAD
COMPANY, A Corporation, et d..

Defendants and Appellants

JOHN L. SNYDER, ei al.,

Cross-Complainants and Appellants

WILLIAM F. SLAUGHTER, et al..

Interveners and Appellants

vs.

THE UNITED STATES OF AMERICA
Appellee

TRANSCRIPT OF RECORD
VOLUME V F I L
PAGES 2085-2666 APR 4 - 1914

*im. Wv



TITLE
NAMES AND ADDRESSES OF

SOLICITORS UPON THIS APPEAL
For Appellants

OREGON & CALIFORNIA R. R. CO., et al.:

WM. F. HERRIN,
P. F. DUNNE,
J. E. FENTON,

San Francisco, Cal.

WM. D. FENTON,
Portland, Oregon.

For Appellants—JNO. L. SNYDER, et al:

A. W. LAFFERTY,
Portland, Oregon.

For Appellants—WM. F. SLAUGHTER, et al:

L. C. GARRIGUS,
A. W. LAFFERTY,
MOULTON & SCHWARTZ,

Portland, Oregon.

DAY & BREWER,
Seattle, Wash.

A. C. WOODCOCK,
Eugene, Oregon.

For Appellee;

JAMES C. McREYNOLDS,
Attorney General.

CLARENCE L. REAMES,
U. S. Dist. Attorney for Oregon.

B. D. TOWNSEND,
F. C. RABB,

Special Assistants to the

Attorney General.



No.

Winittti g)tates; Circuit Court
of Appeals;

i?intf) Circuit

appeal from tfie ©isftrict Court of tfje Winitth

States? for tfje ©is;trict of (©regon

OREGON & CALIFORNIA RAILROAD
COMPANY, A Corporation, et al.

Defendants and Appellants

JOHN L. SNYDER, et al.

Cross-Complainants and Appellants

WILLIAM F. SLAUGHTER, et al.

Interveners and Appellants

vs.

THE UNITED STATES OF AMERICA
Appellee

TRANSCRIPT OF RECORD
VOLUME V
PAGES 2085-2666





"CALIFORNIA RAILROAD COMMIS-
SIONERS.

REPORT 7.

1886."

SEVENTH ANNUAL REPORT
OF THE

Board of Railroad Commissioners

OF THE

STATE OF CALIFORNIA
FOR THE

year ending december 31, 1886.

(seal).

Sacramento.

State Office P. L. Shoaff, Supt. State Printing.

1887."

12085]



2086 O. ^ C. R. R. Co., et al.

Page 233:

"Central Pacific Railroad Company,

Names and Residences of Officers and Directors.

Leland Stanford, President San Francisco, Cal.

C. P. Huntington, First Vice-President

23 Broad Street, New York, N. Y.

Charles Crocker, Second Vice-President,

23 Broad Street, New York, N. Y.

Timothy Hopkins, Treasurer. ., .San Francisco, Cal.

E. H. Miller, Jr., Secretary San Francisco, Cal.

Charles F. Crocker San Francisco, Cal.

Moses Hopkins San Francisco, Cal.

Business Address of the Company.

Fourth and Townsend Streets .... San Francisco, Cal.

No. 23 Broad Street New York, N. Y.

The Central Pacific Railroad Company was incor-

porated August 22, 1870, and formed by consolidation

of the companies whose names and dates of incorpor^jtion

are shown in the table below:

1. Central Pacific Railroad Company, consolidated

June 23, 1870. Central Pacific Railroad Com-

pany of California (chartered June 28, 1861;

amended October 8, 1864.)

The Western Pacific Railroad 1 The Western Pa-

Company, chartered December

13, 1862

San Francisco Bay Railroad Com-

pany, chartered September 25,

1868

cific Railroad
Company, consol-

idated November

2, 1869.
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2. California and ,'Oregon Railroad Company, con-

solidated December 18, 1869.

California and Oregon Railroad

Company, chartered June 30,

1865

Marysville Railroad Company,

chartered November 29, 1867. .

Yuba Railroad Company, charter-

ed November 17, 1862

California and
Oregon Railroad

Company, consol-

' idated Jan. 16,

1868.

3. San Francisco, Oakland and Alameda Railroad

Company, consolidated June 29, 1870.

San Francisco and Alameda Rail-

road Company, chartered March

25, 1863

San Francisco, Alameda and

Stockton Railroad Company,

chartered December 8, 1863. . . .

San Francisco and

Alameda Rail-
road Company,

consolidated Oct.

15, 1868.

San Francisco and Oakland Railroad Company,

chartered October 21, 1861.

4. San Joaquin Valley Railroad Company, chartered

February 5, 1858.

The above four roads were consolidated August 22,

1870, under the name of the "Central Pacific Railroad

Company."

Page 241 :

"1. Date when the road, or portions thereof, were

opened for public use (northward)

:
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From Roseville Junction to Lincoln ... Oct. 24, 1867.

From Roseville Junction to Wheatland . Oct. 28, 1867.

From Roseville Junction to Yuba. . . .Sept. 19, 1868.

From Roseville Junction to Marysville . June 1, 1869.

From Roseville Junction to Nelson ... May 31, 1870.

From Roseville Junction to Chico July 2, 1870.

From Roseville Junction to Sesma. . . .July 11, 1871.

From Roseville Junction to Tehama. .Aug. 28, 1871.

From Roseville Junction to Red Bluff . .Dec. 6, 1871.

From Roseville Junction to Redding .. Sept. 1, 1872.

From Roseville Junction to Delta. . . .Sept. 1, 1884."

Page 259

:

"State of California,
)

/ ss.
City and County of San Francisco. (

Charles F. Crocker, Acting President of the Central

Pacific Railroad Company, and E. H. Miller, Jr., Sec-

retary of the said company, being duly sworn, depose

and say, that the statements, tables, and answers con-

tained in the foregoing sheets, have been compiled and

prepared by the proper officers of said company, from

its books and records, under their direction and super-

vision ; that they, the deponents, have carefully examined

the same, and that as now furnished by them to the Board

of Railroad Commissioners, they are, in all respects, just,

correct, complete, and true, to the best of their know-

ledge, and, as they verily believe, the same contain a

full and true exhibit of the condition and affairs of said
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company on the thirty-first day of December, 1885.

CHAS. F. CROCKER,
E. H. MILLER, JR.

Subscribed and sworn to before me, this fourteenth

day of July, 1886,

E. B. RYAN, Notary Public in and for the City and

County of San Francisco, California."

Whereupon defendants offered in evidence in con-

nection with the testimony of witness, a certified copy of

a resolution of Board of Directors of the California

and Oregon Railroad Company, adopted October 8,

1866, assenting to the Act of Congress of July 25, 1866,

and the same was received in evidence, marked "De-

fendants' Exhibit 284," subject to the objection of the

Government that the same was immaterial and irreve-

lent, which said Defendants' Exhibit 284 is hereinafter

set out and described and made a part of this statement

of evidence, and identified as such.

Whereupon defendants offered in evidence as a part

of the testimony of witness, a certified copy of the re-

ports of the Commissioners to the President of the

United States, approving and accepting the railroad

constructed under the Act of July 25, 1866, from Rose-

ville Junction northward 77.6 miles to a point near

Chico, in California, of date August 9, 1870, with en-

dorsements of approval and acceptance thereof by the

Secretary of the Interior and the President of the United

States, which reports were received in evidence and

marked "Defendants' Exhibit 285," to which counsel
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for complainant objected as immaterial and irrelevent,

which said Defendants' Exhibit 285 is hereinafter set

out and described, and made a part of this statement of

the evidence, and identified as such.

Whereupon GEORGE M. GUMMING, called as

a witness on behalf of defendants testified that he re-

sides at San Francisco, is a civil engineer by profession,

retired at the present time. He was shown what to the

best of his recollection was a copy of the agreement of

October 11, 1886, being Exhibit 1 to the answer of the

Oregon and California Railroad Company, Southern

Pacific Company and Stephen T. Gage in this suit, and

asked to see if he could locate the original. To the best

of his recollection an executed copy of this instrument

was at one time in the files of the Pacific Improvement

Company, in whose employ he was for quite a number of

years. He called at the office of the Pacific Improve-

ment Company in this City sometime in the early part

of 1912. He does not remember exactly the month,

and made a search of their office and also of the ware-

house over in Alameda, in which place was supposed

to be all the papers that they had that they were not

using at that time, papers that were taken away from

their own vault at Fourth and Townsend and stored

after the fire of April, 1906, in San Francisco. He ex-

amined all the papers in that storehouse, paper by paper

and was unable to locate the original of that. He was

given absolutely free access to all the papers of the

Pacific Improvement Company and searched very care-
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fully every place where the paper should possibly have

been. This tyj^ewritten copy is the one which was

handed to him by Judge Singer to guide him in looking

for the original, and while he could not state positively,

in a general way he thinks it is a correct copy of the

original document which he saw while he was in the

employ of the Pacific Improvement Company, in its

office or in its possession. He had the handling at one

time, as such employe, of a great many contracts the

details of which he does not remember, but while he

cannot positively swear to it, he is almost positive that

he must have handled that document in the course of his

employment and he would say that this is a copy of the

document which he handled. He was assistant engineer

on the construction of the line between Delta and Ash-

land and an employe of the Pacific Improvement Com-

pany. He took orders from Mr. Hood who was in

charge of construction. Witness was the office engineer

in charge of the office work representing the Pacific

Improvement Company in the construction of that mile-

age. He was not aware at the time, that he was in

charge of the office and engaged in construction under

the supervision of Chief Engineer Hood, under this

contract, but he presumed that he was; that is, at that

time he was not aware personally of that contract ex-

cepting in a general way. They knew that they were

working for the Pacific Improvement Company which

was building the road under contract. They under-

stood that the work was to the State line for the Central

Pacific Railroad Company. He was in charge of the
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office under Mr. Hood but not in charge of construction

and all of this time he was acting as an employe of and

paid by the Pacific Improvement Company. All that

he knew as to whether or not that railroad from Delta

north to the State line was constructed by the Pacific

Improvement Company under its contract said Exhibit

1, is that he was an employe of the Pacific Improvement

Company and they were building the road for these

different companies, but as to ithe existence of that

specific contract at that time, he was not aware of it;

that is, he was in a subordinate capacity. He does not

know of his own knowledge who paid for the construc-

tion of that part of the railroad, what Company received

the pay, excepting that he knows as an office engineer

he made estimates and was an employe of the Pacific

Improvement Company and they as contractors had at

least one subcontract for masonry. The Pacific Im-

provement Company had no outfit for building masonry

and that contract was sublet. He prepared the esti-

mates at the end of the month for the masonry on the

different 20 mile sections as they went along and turned

this in to the Pacific Improvement Company. He
knows that the Pacific Improvement Company paid these

bills to the masonry contractor James Scobey. Wit-

ness was personally on the construction work from Delta

to Ashland from June, 1886, to sometime in the fall of

1887. When he started in they were camped at a place

called Mears Creek, in Shasta County, California, north

of Delta on the first 20 mile section. They always

counted by 20 mile sections north of Delta. That was
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June, 1886. He started in at Mears Creek in June,

1886. The work had been progressing some time be-

fore that. He had been employed in the office in San

Francisco for a time and had gone up on this construc-

tion work in 1886 in June, and they were there until

some time in July when they moved their camp to a

point just above Dunsmuir, they were there until some-

time in August or September, 1886, when they moved

to Sisson Station ; they then moved from there and held

a Thanksgiving Day celebration when the camp was at

Edgewood, in Siskiyou County. They moved from

there to what was the Salt Works on the Shasta River,

several miles this side of the station which is called

Montague. In January he came to San Francisco, just

after the new year of 1887. They celebrated Christmas

by going into Yreka from this place at the Salt Works

and along in February, 1887, they moved to a point

about 3 or 4 miles south of the Klamath River opposite

Laird's ranch and on the first of June, 1887, they were

camped right at the State line. In June or July they

moved from the Siskiyou Mountains and camped on the

land of Dollarhide who owned the toll road. That was

the last camp that they had that he was in. That was

the main office camp, besides that they had other smaller

camps where an assistant engineer having a party in

charge, or four or five men, was either ahead or behind

the main office. They had small parties a gi-eat rnvrny

miles ahead of them, but he is speaking now of the general

office force, the headquarters. He left somewhere in the

fall before the last spike was driven and does not recol-
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lect now the exact date that he left. He quit about a

month or two before the construction was completed in

December, 1887. The work was well on to Ashland,

as far as grading was concerned. He had been to Ash-

land and was familiar with the work going on, but did

not stay until the end. Towards the end work slackened

up, the number of men employed became gradually less

as they got towards the finish, but he remembers as a

matter of historical fact that the last spike was driven

in December or before Christmas, 1887, from the fact

of the return of some of the men from up there.

Whereupon defendants offered in evidence the type-

written copy of this document of date October 11, 1886,

being Exhibit 1 of the answer.

Whereupon witness further testified that to the best

of his recollection he was sufficiently familiar with the

general records of the Pacific Improvement Company

and made such a search based upon his familiarity with

such records that he can assure the Court that the ex-

ecuted copy of this contract "Defendants Exhibit 283"

was once in existence among the records and files of the

Pacific Improvement Company, that it has since been

lost and that it cannot now be found or produced and

that "Defendants' Exhibit 283" is, according to his

recollection, a copy of that lost instrument.

Whereupon counsel for complainant objected to said

evidence as immaterial and irrelevant.

Whereupon said "Defendants' Exhibit 283" was re-

ceived in evidence and marked "Defendants' Exhibit
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283" and is hereinafter set out and described and made

a part of this Statement of the Evidence and identified

herein as such.

Whereupon witness further testified that he first

entered the employ of the Pacific Improvement Com-

pany in 1881, some Httle time after he graduated from

the University of CaKfornia. He was first in its employ

in Monterey, making surveys around Hotel del Monte

and Pacific Grove, and in 1882 was in the employ of

the Central Pacific Railroad Company, under S. S.

Montague, chief engineer and continued in his employ

until along in 1883 or '4 or '5. He was in the employ

of the Pacific Improvement Company from 1885 until

the fall of 1887, the time of the completion of this road.

He entered the employ of the Southern Pacific Com-

pany and was in their employ until 1890. He re-entered

the employ of the Pacific Improvement Company, in

its office, from 1890 to 1902. After 1902 he was em-

ployed by the Southern Pacific Company up to 1910

and resigned from the employment of the Southern

Pacific Company, December 31st, 1910. The president

of the Pacific Improvement Company in the early days,

along about 1883, '4, '5 and '6 was J. H. Strowbridge,

but as he understood it, according to the by-laws of the

Company, the secretary, F. S. Douty, was the executive

officer and he knows that he was authorized to perform

many acts as such executive officer. All of his business

was done wth Frank S. Douty. He was supposed to be

the executive officer of the Company. So far as his own

employment was concerned with regard to the Pacific
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Improvement Company, Douty was the man with whom
he had to do. Witness was of course a subordinate

employe and not an officer. The Pacific Improvement

as far as he was concerned was a separate entity or cor-

poration and was always looked upon as such, as having

no connection with any of the others. Mr. Douty him-

self used to impress that upon his employes. Some of

them, whether joking or in earnest, would ask the re-

lationship to the Central Pacific Railroad Company and

later to the Southern Pacific Company and Douty al-

ways insisted that they were absolutely separate cor-

porations and had no connection one with the other.

The Southern Pacific Company was incorporated in

1884. He did not personally know, while he was an

employe of the Pacific Improvement Company, any-

thing about the holdings of the stock or the control of

the Pacific Improvement Company by any of these

railroad companies. He had no access to the stock

books whatever. So far as he knew no one directed

Douty what to do or what not to do. He took orders

himself from Douty and understood, and from his recol-

lection of the by-laws, Douty was authorized and em-

powered to do a great many things. For instance, to

sell land, execute deeds and contracts. The Southern

Pacific Company, so far as he knew never undertook to

make any direction or supervision or any orders direct-

ing or controlling the Pacific Improvement Company

or its employes. There was an incident when they were

in the same building at Fourth and Townsend when the

Southern Pacific Company issued a set of rules for the



vs. The United States 2097

guidance of the employes of the company and for the

tenants of the building. These rules were framed under

glass and sent around to the different departments and

one was sent in to the office of the Pacific Improvement

Company. Douty called one of the clerks in the office,

presented him with these and told him that he wanted

these rules carried out. The clerk said that he would

see that they were carried out. Douty said, "Excuse

me, you don't understand what I mean. I want you

to take these rules and carry them out and throw them

in the ash heap. The Southern Pacific Company has

nothing to do with us. We don't take orders from them."

That was the general tenor of the two companies as far as

the employes knew. He knows that there were quite a

number of contracts where the Pacific Improvement

Company constructed railroads or had contracts for the

construction of other roads, or other properties other

than this particular one of October 11, 1886. They

were all kept in a box called "Contracts" that is, con-

tracts for the construction of different lines. There

was one for the Southern Pacific branch railway, one for

the line from Collis to Fresno, one from Shingle Springs

to Placerville, a lot of small roads that were built, and

that the Pacific Improvement Company built under con-

tract with these different roads. These roads were all

subsequently incorporated either into the Central Pa-

cific Railroad Company or the Southern Pacific Rail-

road Company, but he could not say who owned them

ftll at the time they were built. He knows that they

were small companies, separate corporations, and had
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separate directors. The Pacific Improvement Com-
pany, during the time it was engaged in the construc-

tion of raih'oads, always had a construction outfit up to

a certain time, but somewhere late in the 1890's the

Pacific Improvement Company sublet its contracts to

other contractors and did not actually perform the work

themselves. Charles Crocker, the father of Charles F.

Crocker, was the actual railroad builder. He was the

man out in the field himself. He died in 1888. Crocker

was present when the spike was driven. He was spec-

ially requested to come up there. C. P. Huntington,

Leland Stanford, and T. R. Judah are dead. S. S.

Montague, former chief engineer of the Central Pacific

Railroad Company, died in 1884. Mark Hopkins died

in 1887, F. S. Douty died April 11, 1900. J. H. Strow-

bridge is still alive, but he has not seen him for a great

man}^ years. He must be an old man well on to 90. He
lives in Alameda County, but has not heard of him for

a long time. Witness is informed that the Pacific Im-

provement Company still owns Del ]Monte and the prop-

erty at Pacific Grove,—he has never heard of its parting

with the title.

Whereupon upon cross examination, witness further

testified that he graduated from the University of Cali-

fornia in 1881, and shortly afterwards entered the em-

ploy of the Pacific Improvement Company, making ap-

plication for the position to F. S. Douty.

"Q. Now, you have known, during all of your ex-

perience with the Pacific Improvement Company, the
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general historical fact that C. P. Huntington, Leland

Stanford, Charles Crocker and Mark Hopkins or their

respective estates after they died, controlled and vir-

tually owned the Pacific Improvement Company, did

youi not ?

A. Well, I personally, of course, did not know

that, but it was so stated in the papers and public prints

many times.

Q. I don't mean, now, Mr. Cumming, to ask you

to state as to the actual ownership of stock, but this

general historical fact is what I wish to bring out. That

is true, is it not?

A. That was generally believed in California.

Q. Do you know whether Mr. Douty owned any

of the capital stock of the Pacific Improvement Com-
pany, other than a few qualifying shares to act as a

director?

A. Well, I don't think he did. I don't know,

though.

Q. What I mean is this, Mr. Cumming: In the

same general way that you know that Mr. Harriman
was the controlling spirit of the so-called Harriman

lines, and Mr. Hill is the controlling spirit of the so-

called Hill lines, you do know the historical fact that

these four gentlemen who were associated in business,

and were sometimes called the "Big Four" of Cali-

fornia, did control the affairs of the Pacific Improve-

ment Company?



2100 O. (| C. R. R. Co., et al.

A. Well, as I say, it was generally believed in Cal-

ifornia that that was so.

Q. Well, that has been believed so long that it has

become an historical fact, has it not?

A. Well, I don't know whether I am competent

to say that or not. I presume it has.

Q. Now, the same gentlemen also controlled the

affairs of the Central Pacific Company, did they not?

A. The same answer to that. That is, it was gen-

erally believed in California that that was so.

Q. And also the Southern Pacific Railroad Com-

pany?

A. Yes, sir.

Q. And the several constituent companies, these

other companies that I have mentioned, as rapidly as

they were acquired?

A. That was generally believed, yes. Whether it

was so or not, of course, I do not know.

Q. Of course, I do not refer now to a time after

any of them died, but I mean down to the time that they

died, and then their estates, of course, succeeded them.

Do you know what the general business was of the Pa-

cific Improvement Company?

A. Well, I know, as a matter of fact, that they

were incorporated to do almost anything in the world,

whether it was banking business, building railroads, buy-

ing and selling lands, loaning money, and everything

else.
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Q. Well, you know that they lived up to their

articles of incorporation, too, don't you? They did

engage in almost all kinds of business ?

A. Yes, sir.

Whereupon witness further testified that he worked

for the Pacific Improvement Company from 1881 to

1882. In 1882, he entered the employ of the Central

Pacific Railroad Company under Montague, Chief En-

gineer, and afterwards in 1885 entered the employ of

the Pacific Improvement Company again, serving until

towards the fall of 1887, when he went into the employ

of the Southern Pacific Company and was in its employ

until 1890, when he went back into the employ of the

Pacific Improvement Company and continued in its

employ until 1902, and then returned to the employ of

the Southern Pacific Company, remaining until De-

cember 31, 1910. Nearly half of the time since 1881,

he has been in the employ of the Pacific Improvement

Company and became acquainted with its general af-

fairs in a general way and knows that it was the owner

of a number of town sites along the lines of the Central

Pacific Railroad Company and the Southern Pacific

Railroad Company, also owned and leased some terminal

facilities but does not think it operated any but presumes

that the Railroad Companies themselves operated the

terminal facilities but does not know. He does not

remember and does not know that the Company owned

and leased bridges at different points along the lines of
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the railroad. The Pacific Improvement Company sold

terminal facilities and right of way to the Railroad Com-

pany which were acquired in course of construction. The

Pacific Improvement Company from 1881, down, did

most of the construction of these railroads he has men-

tioned and under the terms of the contracts, as he re-

members them, the Pacific Improvement Company was

required to furnish right of way and depot grounds for

the Railroad Company. He does not recall that that

is not true in the case of contract Exhibit 1 attached

to the defendants' answer. In most contracts the Pa-

cific Improvement Companj'- was authorized to use the

name of the corporations for condemnation purposes.

Sometimes the Pacific Improvement Company received

in payment for constructing these lines of railroad, dif-

ferent portions of them, capital stock and bonds or other

corporate securities and sometimes it was cost and a

percentage. In some instances the Pacific Improve-

ment Company constructed the railroad and the rail-

road merely paid it a percentage profit on the work.

It was quite a common practice, during his experience,

for employes of the Pacific Improvement Company,

Southern Pacific Railroad Company and Central Pacific

Railroad Company and afterwards the Southern Pa-

cific Company to be interchanged. That is, for a man

to be employed for part of his time by the Pacific Im-

provement Company and part of his time by these rail-

road companies. They shifted them from one to the

other, from the payroll of one company to the payroll

of another, as they would in any other business. The
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Pacific Improvement Company constructed street rail-

roads for the Oakland Railroad Company and for the

Market Street Railway Company in San Francisco and

Oakland. These are entirely independent companies

and not subsidiary companies of the Southern Pacific

Company, that is the}^ are now, and he thinks they had

no connection with the Southern Pacific Company at

any time, so far as he knows. He believes also that the

Pacific Improvement Company constructed a line in

Washington, now a portion of the Northern Pacific—

a

coal road at Carbonado. The Pacific Improvement

Company built up to 1902, or somewhere along there,

most of the railroads that at that time constituted, or

at least not most of them but a great many, that con-

stituted, the Southern Pacific system at that time and

that represented a very large proportion of the business

done by the Pacific Improvement Company.

Whereupon witness further testified as follows:

"Q. Now, there was such a co-operation between

the Pacific Improvement Company and these other rail-

road companies, of which Mr. Huntington, Mr. Hop-

kins, Mr. Crocker and Mr. Stanford were the principal

stockholders—I say, there was such a co-operation be-

tween those companies that it became a matter of com-

mon rumor about the Pacific Improvement Company's

office that they were virtually one enterprise?

A. Well, no, not as far as the secretary was con-

cerned. He always insisted quite to the contraiy. In

fact, he was a crank on that subject, as to the separation

of the two companies.
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Q. I understand, but I say that the business was

so carried on as to lead to general rumors of that kind

among the employees of the Pacific Improvement Com-

pany, with the exception of the secretary?

A. Well, I don't know whether that is so or not.

The secretary insisted that the two companies, or the

different railroad companies and the Southern Pacific

Company were not in any way part of the Pacific Im-

provement Company, and employees were instructed

—in fact, when it came down to that, there was, as a

matter of fact, you might say, a great deal of feeling

between the employees of the Pacific Improvement Com-

pany and the employees of the Southern Pacific Com-

pany. They didn't consider themselves of the same

outfit at all.

Q. There was considerable jealousy between them,

was there not?

A. Yes, sir.

Q. The same as there has developed a jealousy

between the oflficers and employees of the Oregon Rail-

way and Navigation Company and the Southern Pa-

cific Company since they were absorbed by the Harriman

lines?

A. I don't know anj^thing about that. I never

was up on that road at all.

Q. Well, now, j'ou say that Secretary Douty was

constantly insisting that there was no identity between

the Pacific Improvement Company and these railroad
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companies? ,
, , ,

A. Yes, sir.

Q. Well, why did he have to keep warning the

employees of the Pacific Improvement Company of

that fact?

A. I don't know, excepting he used to say it was

merely the truth, that was all, that it was so, and he

was simply trying to correct, as he used to say, a popular

error.

Q. Well, he never issued any statements, or made

any statements to indicate that the Pacific Improve-

ment Company was not connected with the Northern

Pacific Railroad Company, did he?

A. Well, I don't know whether he ever made any

such statement as that or not. It probably never was

called to his attention.

Q. None that you know of ?

A. None that I know of.

Q. Or as to the Great Northern Railway Com-

pany?

A. No.

Q. Well, now, why was it that it was necessary for

him to be constantly warning his employees that there

was no connection between the Pacific Improvement

Company and the Southern Pacific Company, or its

constituent companies ?,

A. Well, I don't know his mental processes at all,
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excepting what he said, that it was practically to disabuse

their minds of an}'- idea that they would get from any-

thing they saw in the newspapers, or, as he put it, "pop-

ular error."

Q. Well, did ^''ou not testify on direct examination

that it was common rumor among the emploj^ees of the

office that they were virtuallj^ one and the same thing?

A. Well, no, I don't think I testified to that.

Q. Did }^ou not say that there was a rumor to that

effect, and that Mr. Douty used to make these state-

ments to correct what he termed an error?

A. No. As I said, there might have been talk—

I

don't believe that I actually said that ; that is, j^ou asked

me if it was not an historical fact that they were the same

parties that owned both companies, and I answered that,

as far as I knew, that that was commonly believed, yes.

Q. Well, now, did you know the historical fact

that the Pacific Improvement Company owned virtually

a controlling interest of the capital stock of the Southern

Pacific Company?

A. I say that was generally believed, j^es, but I

didn't know it.

Q. You know the general historical fact, do you

not, that the Southern Pacific Company was organized

by JNIr. Huntington and his associates whom I have here-

tofore mentioned, and became the general operating

company for these constituent companies of the South-

ern Pacific system?
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A. That is, the Southern Pacific Company?

Q. Yes.

A. Yes.

Q. And did you not know that at the time, or

shortly after the Southern Pacific Company was or-

ganized, Mr. Huntington and his associates of whom I

have spoken before, placed their Southern Pacific Com-

pany stock-holdings in the Pacific Improvement Com-

pany?

A. Well, I don't know that, no.

Q. You do not know that general historical fact?

A. Well, I have known quite a few historical facts

in my time, which were subsequently ascertained not to

be facts.

Q. Well, I am not asking for any historical facts

that you have ascertained not to be facts. I am asking

you for historical facts that you have not ascertained

to be untrue.

A. Well, I don't know whether that was so or not

—whether it was true or untrue.

Q, But j^ou know that general historical fact, do

you not?

Mr. Fenton: I object to the use of the word "his-

torical" fact as misleading. A fact is a fact, and a

rumor or report, or common rumor would be a different

thing. It might be true or might not be true. And I

make the further objection that all of this inquiry has
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no relevancj^ to the question as to whether or not the

lands involved in suit are subject to forfeiture for viola-

tion of the land grant made July 25, 1866, or any

amendments thereto, or the act of May 4, 1870; and,

of course is not cross-examination.

Q. I refer to the general historical fact that Mr.

Huntington and his associates organized the Southern

Pacific Company, under the lavv^s of the State of Ken-

tuck}^ as an operating company to take over under

leases the several railroads constituting the present

Southern Pacific Railroad System, and that they pooled

their holdings of the Southern Pacific Company's stock

in this Pacific Improvement Company?

A. That was a thing a great many people generally

believed; but I don't know it.

Q. The Pacific Improvement Company had its

offices in the same building as the Southern Pacific

Railroad Company and Central Pacific Company?

A. Yes, sir.

Q. All of the constituent companies of the South-

ern Pacific Railroad System had their offices in the same

building ?

A. Yes, sir.

Q. And the Pacific Improvement Company also

had offices in that building.

A. Yes, sir.

Q. When the rules promulgated by the Southern
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Pacific Company were delivered in the office of the

Pacific Improvement Company, do you know who it

was that made the mistake that you have referred to?

Who was it that delivered the rules there?

A. Who delivered them?

Q. Yes.

A. They were brought into the Pacific Improve-

ment Company by a porter in the employ of the South-

ern Pacific Company, as I remember it.

Q. You don't know why this employee of the

Southern Pacific Company made the mistake of con-

sidering the Pacific Improvement Company as virtually

identical with the Southern Pacific Company?

A. 1 don't know whether he thought he made a

mistake or anything. He probably was acting under

orders from his superior officer, who was a Southern

Pacific official.

Q. You never knew of the rules and regulations

of any other railroad company being delivered in the

offices of the Pacific Improvement Company, did you?

A. No, it didn't come to my knowledge. Possibly

the Market Street Railway Company may have issued

some rules of that kind, but I don't know anything

about it.

Q. But you don't know of any of the rules of an-

other railroad company having been delivered in the

offices of the Pacific Improvement Company?
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A. Not to my knowledge, no, sir.

Q. With the excej^tion of these street railways that

you have mentioned, it is a fact, is it not, that all of the

railroads that were constructed by the Pacific Improve-

ment Company for these various small railroad com-

panies that you have mentioned, shortly after construc-

tion became merged into the Southern Pacific System?

A. Oh, I wouldn't say shortly afterwards. Some

were shortly afterwards, and some some time afterwards.

Q. That may be because the fact was not brought

to your attention until some time after it occurred?

A. Oh, excuse me, I misunderstood your question.

Yes, that is a fact, j^es. I thought you said it became

incorporated in the Central or Southern. It was some

time after they were constructed, in some cases quite a

number of years, before they were consolidated into the

Central or Southern Pacific Railroad Company.

Q. That is, as the Pacific Improvement Company

constructed these lines of railroad, the general practice

was for the Pacific Improvement Comx3any to receive

the corporate securities of the railroad company as the

consideration for construction?

A. Yes.

Q. And then subsequentl}^ the lines of railroad

would be merged into the Southern Pacific Railroad

System?

A. Yes, they became part of the Southern Pacific
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Railroad System afterwards, yes, sir.

Q. Now, you don't deny the general fact that there

was obviously complete co-operation between the Pacific

Improvement Company and these various constituent

companies of the Southern Pacific System, do you?

A. I don't deny or affirm anything of that kind.

I don't loiow.

Q. Well, what is the fact?

A. I don't know.

Q. You do not know whether, there was co-opera-

tion between those companies?

A. Well, co-operation in what way?

Q. Well, in all substantial ways that affected the

interests of those comj)anies?

A. Well, all I know is, the Pacific Improvement

Company built the road and turned it over—built these

different roads and turned them over.

Q. Well, have you any way to account for the

coincidence that, every time they constructed a railroad

and took the corporate securities of the railroad in pay-

ment for construction, the Southern Pacific System

subsequently absorbed those railroads?

A. Well, no, I don't know why they did it. All I

know, the Pacific Improvement Company built the

roads and received their pay for them, and they became

part of the Southern Pacific System after they were

built.
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Q. But they were constructed originally as inde-

pendent companies?

A. Yes, they were all separate corporations, all

these small companies you speak of—-separate corpora-

tions.

Q. And invariably, they afterwards went into the

Southern Pacific System?

A. They all are in there now, yes.

Q. Did you know to what extent the Pacific Im-

provement Company was a stockholder of the Southern

Pacific Company at any time in its history?

A. No, sir, I never knew that definitely.

Q. Therefore it necessarily follows that you know

nothing of the circumstances under which it disposed of

any of its holdings that it might have had?

A. No, sir.

Q. Now, as to the construction of this railroad

north from Delta to Ashland, you were asked whether

that railroad, or at least that part of it that is situated in

California, was constructed under this Efxhibit 1 an-

nexed to the answer, which is identical with "Defend-

ants' Exhibit 283," which you have identified?

A. Yes, sir.

Q. Now, isn't this the fact, Mr. Cumming: that

you simply recollect that there was such a contract at

one time, of which you saw a duplicate original, but as

to whether it was superseded during the progress of this

work of construction, you have no knowledge yourself?
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A. No, sir.

Q. So you would not assume the responsibility of

testifying to the conclusion that, in a legal sense, the

road was constructed under this contract or any other

particular contract?

A. Oh, no, sir ; I couldn't draw any such conclusion

as that.

Q. And you have no knowledge as to the contract

under which the railroad was constructed in the State

of Oregon?

A. No, sir.

Whereupon witness further testified that the Strow-

bridge referred to as president of the Pacific Improve-

ment Company was generally in charge of all the grad-

ing- forces in the construction work, he was not an en-

gineer but was a practical railroad builder, he was the

original—what we would call riding boss—on the old

Central Pacific when that was constructed. Charles

Crocker was the head pioneer in the field work. Origi-

nally Strowbridge was an employe or superintendent

under Crocker, away back before the time of witness,

that is w^hat he heard, he does not know that of his own

knowledge. Crocker died in 1888, Hopkins in 1877.

Crocker returned from active work in the field after the

completion of the Central Pacific sometime before 1870.

The Central Pacific was completed May 10, 1869.

Strowbridge did not have any other business than that

of construction work, of course he was president of the

Pacific Improvement Company, but Avitness means ac-
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tive physical work in the field in the construction of rail-

roads. Strowbridge was a masterful big man in his

way, but he does not know that he would be termed a

man of executive ability so far as office work goes. He
was in and out of the field and in and out of the City,

that is his work carried him over a great deal of territory

and in the course of that migration he was passing in and

out of San Francisco just the same as the chief engineer

of the road was passing in and out. He was president

of the Pacific 'Improvement Company, but the execu-

tive officer of that Companj^, under its by-laws, as he

understood it, was its secretary. There were separate

boards of directors of these various Companies, there

may have been duplications of some or all of them, but

he does not remember and does not know whether these

separate boards of directors were identified in any way.

His work with the Pacific Improvement Company was

that of an engineer in charge of the office records of the

Company, with reference to construction, and also other

matters with regard to land, that is when he was in the

San Francisco office. Out in the field, he was just sim-

ply on regular construction work in charge of the office,

calculating estimates, figuring out quantities and work

of that character. In the San Francisco office, he was

there as an engineer and in charge of different branches

of work, did almost anj^thing besides engineering work

that came up. He was, in a general way, familiar with

different branches of the business. When he was out in

the field he was engaged in making estimates, requisitions

for necessary supplies, etc., figuring quantities on South-
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ern Pacific contracts, in fact doing all the ordinary of-

fice work that an engineer would do on construction,

making drawings of masonry plans and things of that

kind. He could not say exactly when the Pacific Im-

provement Company started to construct the railroad

north from Delta, but knows work was going on in 1885

when he was there. Whether it was Pacific Improve-

ment Company or the Railroad Company he does not

know. He was not engaged on it himself. He was

working for the Pacific Improvement Company, but not

in that neighborhood. He was out on some surveying

work that had no connection with that work at that time

—it was on another line of railroad. He was making

preliminary surveys in Southern Oregon on a line from

Ashland south to the state line to connect with the south-

ern end of the railroad when it finally reached the State

line and his recollection is that he was employed and

paid, at that time, by the Pacific Improvement Com-

pany. This was a preliminary survey that he made,

practically a reconnaissance. He does not think that

they followed the general line of survey for the location

of that railroad, they made several surveys and he thinks

part of it was finally adopted, approximately, portions

of it were adopted. There was construction work going

on then north of Delta, and the men strung out for some

little distance beyond, maybe twenty to forty miles, that

was in 1885. In 1886, he actively went up on that work

and they were then some twenty miles north of Delta

with finished line. He does not know under what ar-

rangement if any, the Pacific Improvement Company
was extending this survey or making this survey from
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Ashland to the southern boundaiy line of the State of

Oregon during the year 1885. He never knew the his-

tory of that at all, the work was done under Hood's di-

rection. Witness does not remember what official of

the Pacific Improvement Company directed him to en-

gage in the work, he was in a very subordinate capacity

on that work and did not come in contact with anybody

other than the immediate man that was running the

partj^ who was an assistant engineer. He was merely

doing what they called topographical work on that sur-

vey and he does not know whether the assistant engi-

neer that was in charge of the party was an assistant engi-

neer of the Central Pacific Kailroad Company or wheth-

er he was a Pacific Improvement Company employe.

It is in part true that a great deal of that work was

done under such circumstances that it was difficult for

him to say whether it was done by the Pacific Improve-

ment Company or by the Central Pacific Railroad Com-

pany, that is this first part, but he remembers positive-

ly they were paid on the construction work, he was an

employe of the Pacific Improvement Company, and

was paid by that Company. The chief engineer en-

gaged on this work was paid by the Central Pacific

Railroad Company so they have always heard him state.

He cannot say or recall whether the assistant engineer

was paid by the Pacific Improvement Company or the

Central Pacific Railroad Company and does not know

where the Pacific Improvement Company secured the

funds used in the construction of this railroad, and he

has no idea of the approximate cost of the construction
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of this railroad from Delta to the northern boundary line

of the State of California and from the northern bound-

ary line of the State of California northerly to Ash-

land. He knew, in a general way at the time, possibly

in a specific way, but it passed from his recollection.

These estimates that he made had reference to sub-con-

tracts rather than the general work itself. Undoubt-

edly there was an estimate made of the entire cost of

construction from Delta north to Ashland, this being

the usual custom in advance of construction. He knows

that he personally estimated quantities on surveys on

the California and Oregon, that is on surveys, if he rec-

ollects rightly, between or through the Sacramento can-

yon as far as Sisson. His recollection is that he calcu-

lated the quantities in the earth work on that part be-

fore construction. This is situated north of Delta. He
does not remember when he made the calculations ex-

cepting that it was sometime before its construction and

after its location, in fact in his time, he calculated a great

many estimates of quantities after the survey was made,

preceding construction and he cannot recall any specific

piece or time, except in a general way. He knew it

was the general practice, he would not swear positively

as to any piece except that he recalls some work in

the vicinity of Sisson, south of that, probably in his gen-

eral duties work of making estimates and calculating

probable cost of construction during the years 1886 and

1887, would come up. The actual final location of the

railroad in the State of Oregon between Ashland and

the southern boundary line of the State was run on
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the ground by stakes, the location was actually finished

in 1887 antedating construction. Actual location of a

portion of the line was antedated, as he remembers it,

the actual construction probablj^ a short time, how short

he could not say, he knows the locating partj^ was, in

1887, making final location quite frequently at the last

moment the actual location had been changed as they

would put in what thej^ called a "D" line, that is some

little change to lessen a cut, or go around a rock point,

or something of that kind. He has no personal recol-

lection of the market value of the capital stock of the

Central Pacific Railroad Company during the year

1887, knows nothing about it. He does not know in

detail concerning the ownership by the Pacific Im-

provement Com^^any of the capital stock of any other

corporation, and does not know what constituted the

general assets of the Pacific Improvement Company

during this time.

Whereupon on re-direct examination the witness

further testified that he knows in a general way that

the Pacific Improvement Company was interested in

and became a purchaser of large bodies of land adja-

cent to or through which these railroads would be sub-

sequently constructed during a period of time before

construction, out of which they made town sites and

conveyed rights of way to the Railroad Company and

in that way they would convey a right of way through

these lands and the Railroad Company and the Pacific

Improvement Company would be interested in the town
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sites that would be subsequently developed by reason of

the construction of the railroad. Occasionally the Pa-

cific Improvement Company, in order to get right of

way, would have to buy a whole ranch; that is unless

they condemned the right of way, occasionally they

would buy the whole ranch, deed the right of way and

depot grounds to the Railroad Company and keep the

remainder. He could not say how large an acreage the

Pacific Improvement Company owns at the present

time at Del Monte and Pacific Grove, it was several

thousand acres the last he knew of it. He knows they

owned the Point Pinos, Pescadero and Laureles ranches

and the Del Monte grounds and that they had built a

tourist hotel of large proportions at Del Monte and

have maintained and operated that for a good many

years and that they owned practically all the lands on

the peninsula where Pacific Grove was laid out, and

sold practically all the town lots in the town of Pacific

Grove; that they have a 17-mile drive through their

forest to Cypress Point on the ocean, leading off from

Del Monte and have other lands throughout the State.

The railroad never had any connection with these prop-

erties that he knew of. Since the Pacific Improvement

Company moved its offices from Fourth and Town-

send Januaiy 1st, 1895, they occupied some rooms in

the Union Trust and some rooms in the Crocker Build-

ing, but a few years after that their offices were en-

tirely in the Crocker Building, apart from the Union

Trust Company building and apart from any building

that had any connection with the Southern Pacific Com-
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jpsbuy offices. Horace G. Piatt became president of the

Pacific Improvement Company, with offices in the

Crocker Building, and Richard Derby was manager

of the Pacific Improvement Company, succeeding

Douty and after the death of Derby A. D. Shepard

became and still is manager. Neither of these gentle-

men had any connection with any of these railroads.

The Pacific Improvement Company removed its offices

from the building at Fourth and Townsend on the first

day of January, 1895. The Pacific Improvement Com-

pany and the Southern Pacific Company were in the

same building afterwards, that is in the Union Trust

Building, situated at the corner of Market, Montgom-

ery and Post, and they were there until 1898, when the

Pacific Improvement Company moved across to the

Crocker Building. The Railroad Company, at a later

period moved as an entirety to the Merchants Exchange

Building on California Street in San Francisco and had

offices in the Hobart Building and in the Wells Fargo

Building previous to that time and at these times the

Pacific Improvement Company had no offices in these

buildings, after 1898 when the Pacific 'Improvement

Company moved into the Crocker Building. From

1894 to 1898 part of the offices of the Pacific Improve-

ment Company were in the Union Trust Building and

part of the offices of the Southern Pacific Company

were in the same building but after 1898 they did not

occupy the same building, that is his recollection. The

offices of the Pacific Improvement Company at the

present time (August, 1912) are in the Crocker Build-
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ing, San Francisco, and have been since 1894 in part

and entirely since 1898.

Whereupon upon re-cross examination the witness

further testified that the Pacific Improvement Com-

pany acquired in a number of instances tracts of land

along the proposed lines of railroad of these Southern

Pacific constituent companies and afterwards platted

them into town sites and handled them as such. The

Central Pacific Railroad Company did not own town-

sites along its line nor did he know of the California and

Oregon Railroad Company, afterwards consolidated

with the Central Pacific Railroad Company, owning

any townsites on the line. He presumes that the Rail-

road Company had the right to designate where town-

sites should be located along the line of railroad. Ex-

plaining why the Pacific Improvement Company was

permitted by the Railroad Company to acquire the

townsites and then subsequently give it the benefit of

these townsites, witness testified that the Pacific Im-

provement Company bought the land and deeded the

right of way to the Railroad Company, laid out the land

into townsites which it had purchased and sold it. The

Railroad Company could have located the townsites

where it saw fit, or individuals could have gone and

bought a piece of land and if it was a natural site for a

town, built a town on it and got a side track put in by

the railroad company, and got a townsite the same as

the Pacific Improvement Company, which was done in

different parts of the State of California. Down in

the San Joaquin Valley, there are towns other than the
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railroad towns. That is true in the construction of any

new line of railroad.

Whereupon the witness further testified as fol-

lows :

"Qi. But insofar as the railroad eompany itself

might have availed itself of its opportunity to acquire

townsites and secure the profit that would result from

the sale of townsite lots, it did not do it, but the Pacific

Improvement Company did it? Isn't that true?

A. I don't know of the Central Pacific Company

engaging in any townsite business. In fact, I know

there was one townsite proposition they had over in Ala-

meda County.

Q. That antedated the organization of the Pacific

Improvement Company, which was organized in 1878?

A. No, that was subsequent that they subdivided

that—subsequent to the organization of the Pacific Im-

provement Company.

Q. Do you know whether the townsites along these

railroads were all located on even numbered sections or

not?

A. They were located on odd numbered sections

and even numbered sections.

Q. Well, the Pacific Improvement Company had

to acquire the odd numbered sections, if they hadn't

been previously entered, from the railroad company,

did it not?

A. It would have to acquire the odd sections, pro-
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vided it was going through territory in which the land

had been unsold.

Q. I say, which had not been previously entered?

A. Oh, yes.

Q. Now, you know the fact to be, do j^ou not, that

the Pacific Improvement Company actually took deeds

for some of these townsites, if not several of them, from

the railroad companj'- itself, and aftei*wards platted the

townsites, and made the profits that resulted from the

sale of the town lots?

A. Yes, in some cases they got them from the rail-

road company, and others from other private proprie-

tors.

Q. Now, can you explain the relation that existed

between the Pacific Improvement Company and the

railroad company, that induced the railroad company

to turn over its own lands to the Pacific Improvement

Company, to enable it to enjoy the profits resulting

from the platting of townsites and the sale of town

lots?

A. Why, they sold the land to the P. I. Company

the same as they would sell it to any one else. The P. I.

Company frequently paid large prices to the Central

Pacific Railroad Company for the land.

Q. But the fact is that, not only the Central Pa-

cific Company, but the other constituent comj)anies of

the Southern Pacific Railroad System, as it constructed

its road under contract with the Pacific Im]3rovement
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Company, instead of platting the townsites along the

line, sold the lands to the Pacific Improvement Com-

pany, and the latter company handled the townsites?

A. Well, that is, of course, where it fell upon a

railroad section. There are a great many cases—for in-

stance, the townsite of Sisson, townsite of Smithson,

and other townsites on this particular California and

Oregon line—where the Pacific Improvement Com-

pany acquired the land and laid out the townsite itself

—bought the land. That is true of Montague, and Sis-

son, Delta and Smithson. The only townsite that that

applied to was the townsite of Dunsmuir on that line

—

that is the only case. All the others were acquired by

the Pacific 'Improvement Company by purchase, or by

an agreement with the owner, who entered into an agree-

ment with the Pacific Improvement Company in con-

sideration of their putting a townsite on his land—they

gave a deed to the Pacific Improvement Company, and

took back an agreement by which they were to receive

one-half of the net proceeds of the sales of the town lots.

That was the general method with the Pacific Improve-

ment Company. Most of their townsites were acquired

in that way.

Q. Well, then, the Pacific Improvement Company

was permitted by the railroad company to enter into

contracts that would locate the townsites along the rail-

road?

A. Well, any person could have started a townsite

as well as the P. I. Company.
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Q. But they had to be located where the stations

were established on the line of the railroad, didn't they?

A. Yes.

Q. So that it rested with the railroad company to

designate where the townsite should be situated, gov-

erned, of course, by general considerations of the topog-

raphy of the country ?

A. Yes.

Q. But it was always optional with the railroad

company to change the location of the townsite ?

A. Oh, the railroad, of course, could change the

townsite if it pleased anywhere—put it on top of a moun-

tain or down in a swamp—but there were certain phys-

ical conditions, of course, which they could not get away

from, and frequently that land was owned by a private

individual, who entered into a contract with the P. I.

Company, or started a townsite of his own."

STIPULATION.

Whereupon it was stipulated between the parties that

other witnesses, employes, officers or custodians of the

records of the Southern Pacific Company and Central

Pacific Railroad Company, parties to the agreement Ex-

hibit No. 1 of the answer, would, if called, corroborate

the testimony of the witness Cumming that they had

made a search and had been unable to find the original of

said Exhibit No. 1 to the answer and such search would

show that the original could not be found.
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Whereupon C. P. LINCOLN, called as a witness on

behalf of defendants, and being duly sworn testified, that

he is head clerk in the Auditor's office and as such has

custody of the corporate accounts of the Oregon and Cal-

ifornia Railroad Company, which he received from the

Secretary George H. Adams through J. L. Wilcutt in

September, 1904; from that time Wilcutt has had the

custody; witness was in direct charge of the books from

September, 1904, until August, 1912, but until May 10,

1910, they were in the custody of Mr. Wilcutt, when they

were transferred to Auditor McDonald. Witness has

kept the books posted, making monthly statements there-

from personally. That balance sheet. Defendant's Ex-

hibit 286, as of February 11, 1912, shows the outstanding

bonds under the mortgage to the Union Trust Company

of July 1, 1887, and also the capital stock. They aggre-

gate thirty-six million dollars practically and that bears

a close relation to the cost of the properties. There are

four million dollars additions and betterments, making

forty million dollars that is shown. The four million dol-

lars is not capitalized. But this thirty-six million dollars,

the cost of the property, is practically the face amount

of the stocks and bonds outstanding as shown on this ex-

hibit. This exhibit, which is a correct reproduction of the

books of corporate accounts of the Oregon and Califor-

nia Railroad Company for the eleven months ending

May 31, 1912, has been verified and found to be correct

by him from the books of the company. Whereupon de-

fendants offered this balance sheet, marked Defendants'

Exhibit 286, in evidence, whereupon the following col-
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loquy occurred between counsel for the parties

:

"Mr. Townsend: Government objects to the intro-

duction of Defendants' Exhibit 286, upon the ground

that the same is incompetent, irrelevant and immaterial.

It is merely a copy of the records carried by the com-

pany, and does not import any verity. The item as to

cost of constructing the railroad is in no way vouched

for, and the cost of construction is not an asset in any

event. This document is purely hearsay and secondary

evidence, and no foundation has been laid for the intro-

duction thereof. This latter objection does not go to the

question whether Exhibit 286 is a correct copy of the

original of which it purports to be a copy, but does go

to the question that the original itself is but a compila-

tion of deductions and computations, and is therefore

hearsay and not the best evidence.

Mr. Fenton: Would you require the company to

produce the original blotters and the original vouchers

that enter into these balance sheets?

Mr. Townsend : Well, I cannot concede the accuracy

of that item "Cost and construction" unless I see upon

what it is based.

Mr. Fenton: Counsel for the defendants desire to

state at this time that, if the original blotters, vouchers

and other documents upon which the corporate records

of the Oregon and California Railroad Company are

based, showing this Balance Sheet of General Ledger
for eleven months ending May 31, 1912, are required

to be produced or accounted for, the defendants would
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be able to prove that all the originals were destroyed

in the fire of April 18, 1906, and that the re-establish-

ment of these corporate accounts is based upon official

reports made to the Interstate Commerce Commission

required by law, to the Oregon Railroad Commission

at various times required by law, and copies saved in

the New York Office, and that since April 18, 1906, the

records have been carried forward in the same manner

in original books of entry based upon actual transac-

tions from time to time, and that the witness, if required

or permitted, would so testify, and vouchers for which

are in existence since April 18, 1906. Now, I ask the

Government whether counsel would require us to go

into this vast mass of testimony in detail, for the pur-

pose of showing a summary of what the books now

show, as evidence by this Balance Sheet 'Defendants'

Exhibit 286?'

Mr. Townsend: I am willing to admit that this

statement is a correct statement of the corporate assets

and liabilities of this company as they have been carried

in the books of the company from time to time; but I

do not admit the accuracy of the items.

Mr. Fenton: That is to say, that the items repre-

sent money actually received or disbursed?

Mr. Townsend: Yes. I don't admit that the bal-

ance sheet of the corporation as to its asests and liabil-

ities is competent evidence of the facts which it purports

to state. I do not admit that as a matter of law, and I

reserve my objection to the competency and relevancy
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and materiality of the statement upon that ground. But

I do admit that this exhibit, 'Defendants' Exhibit 286,'

is a correct statement of the continued balance sheet as

appears on the books of this corporation from the be-

ginning down to the time that this purports to have been

made.

Mr. Fenton: You dispense with the production of

such books as we may have—they are here for your in-

spection—and to our accounting for the destruction of

those prior to the fire of April 18, 1906?

Mr. Townsend: There is no necessity for proof on

that point. I may want to examine the books person-

ally."

Whereupon said Defendants' Exhibit 286 was re-

ceived in evidence and is hereinafter set out and de-

scribed and made a part of this statement of the Evi-

dence and identified as such. Witness further testified

that Defendants' Exhibit 286 was prepared about the

first or second of July, 1912, that he prepared one of

these statements every month and sent two copies to the

New York office and one to the auditor. One copy is

kept by witness in the Corporate Accounts Bureau.

This exhibit is a correct summary from the original

books of the Oregon and California Railroad Com-

pany, and correctly shows what it purports to show.

"Q. Now, if the $17,745,000 worth of bonds issued

and outstanding had inured to the benefit of the South-

ern Pacific Company, would that balance sheet show

what it does ?
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Mr. Townsend: Objected to as incompetent, irrele-

vant and immaterial, calling for a mere conclusion or

opinion ujion a matter that is not properly the subject

of expert testimony.

A. That balance sheet would not show that.

Q. That is to say, if the $17,745,000 had been re-

ceived by the Southern Pacific Company, this balance

sheet would be entirely different?

Same objection.

A. Now, those bonds, the proceeds of the bonds

were paid to some one for constructing a road, the bal-

ance sheet indicates. Whether the proceeds were paid

to the Southern Pacific Company or not, that balance

sheet does not show. They might have been paid to

John Smith, if John Smith built the road, j^ou see.

Mr. Townsend: That answer is objected to, upon

the ground that the exhibit itself is the best evidence of

what it purports to show, and the answer is but a mere

conclusion upon a subject that cannot be proA^en by ex-

pert testimony."

Whereupon the witness further testified that De-

fendants' Exhibit 287 is correct according to the books

of the company in the auditor's office. Whereupon de-

fendants offered Defendants' Exhibit 287 in evidence,

and in connection therewith offered to prove, if required,

loss of the records prior to April, 1906, and their re-es-

tablishment from the best sources available, and their ac-

tual record since that date based upon vouchers of ac-
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tual daily transactions in the custody of the auditor,

and verified by the witness, and that the witness would

so testify, if necessary or required by the Government.

Whereupon the following occurred:

"Mr. Townsend: This statement—this covers only

transactions during April, 1911, is misleading.

A. This is April, 1911, but here is where it is car-

ried forward right to since the beginning on this bal-

ance sheet. The balance sheet is a sumamry right from

the beginning.

Mr. Fenton: Those statements or balance sheets

are made every month, are they?

A. Made monthly.

Q. And what do you do with these monthly state-

ments ?

A. They are distributed to various officials—one to

the deputy comptroller, one to the auditor, and several

other officials receive them.

Mr. Townsend: The Government does not object

to the introduction of Defendants' Exhibit 287 upon any

ground relating to the question whether this is a correct

copy of the balance sheet as it has been maintained from

time to time by the railroad company; but it does object

to the document on the grounds of its competency, im-

materiality and irrelevancy, and particularly on the

ground that the balance sheet does not import verity.

Mr. Fenton: You don't require us to account for

the loss of the original books or material upon which the
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balance sheet is based, or to produce the original books

and offer them in evidence, do you?

Mr. Townsend : There are some accounts that I wish

to have examined ; for instance, the account of taxes—

I

think that should be itemized by year, so that we may see

how much taxes were paid at the time this suit was insti-

tuted.

Mr. Fenton: Counsel for defendants offer to pro-

duce and furnish for Government counsel, if not to of-

fer in direct evidence on behalf of defendants' case, at

Portland, an itemized statement showing the taxes paid

each year, as far as it is possible to do so from the rec-

ords that have been preserved from the fire, bringing the

showing down to and including March 15, 1912, the date

when the last payment of taxes was required to be made,

under the laws of the State of Oregon.

Mr. Townsend : I also wish the same itemization as

to the accounts of examination and appraisal of lands,

salaries and expenses—general offices, salaries and ex-

penses—miscellaneous, and law expenses.

Mr. Fenton: That can be made since 1906. The

disbursements prior to that date I do not believe can be

itemized, as the books containing the items have been

destroyed. But since that date we will undertake to com-

ply with the request of the Government's counsel, and

have them ready at the Portland hearing.

Mr. Townsend : I also would like these itemized ac-

counts by years to state with more particularity what ex-
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penses enter into these general items. I do not ask for

each specific item, but to classify the items with more par-

ticularity than appears here, so we may know.

Mr. Fenton : We will offer to do that from the books

since April 18, 1906. I will have the transcript of your

requests furnished to Mr. Lincoln, account officer, and

try to produce this at the hearing at Portland.

Mr. Townsend : Now, with that general understand-

ing, the Government will reserve the question of requir-

ing the production of the books and vouchers upon which

this statement is based until the compilation just request-

ed is furnished to counsel for the Government. 'I as-

sume that it will cover it.

Mr. Fenton: Defendants' counsel desire the record

to show that all the books of the Oregon and California

Railroad Compam^ now in the offices of the auditor in re-

lation to this matter are open to examination of any

representative of the Government, and the books are in

part now present, and counsel is at liberty to avail him-

self, by himself in person or by his representative, of the

inspection of these books for any purpose, at his conven-

ience between now and the Portland hearing." Where-

upon said Defendants' Exhibit 287 was received in evi-

dence and is hereinafter set out and described and made a

part of this statement of the evidence and identified as

such.

Whereupon the witness further testified that he had

checked up Defendant's Exhibit 288 and verified the
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same with the records of the auditor of the company and

the figures shown in that exhibit are correct according to

these records. Whereupon counsel for complainant ob-

jected to the same as immaterial and irrelevant, which

said Defendants' Exhibit 288 was received in evidence

and is hereinafter set out and described and made a part

of this statement of the evidence and identified herein as

such. Whereupon the witness upon cross examination

testified as follows:

"Q. Mr. Lincoln, there are a number of items in this

balance sheet, such as law expenses, examinations and

appraisals, and other items which were incurred by the

company because they were endeavoring to sell the lands

other than "to actual settlers in quantities not exceeding

one quarter section and for a price not exceeding $2.50

an acre," are they not?

Mr. Fenton: Object to that, for the reason that

there is nothing in the account to show anything about

sales at $2.50 an acre, or in excess of that, or in excess

of 160 acres, and no segregation.

A. I cannot say. I cannot answer it.

Q. Well, can you explain why there should have

been any expenses for examination and appraisals of the

lands if the company had obeyed the law, and simply en-

deavored to sell them to actual settlers, in quantities not

greater than one-quarter section, and for a price not ex-

ceeding $2.50 per acre?

Mr. Fenton: Objected to as an argument on behalf

of the United States, and not an inquiry into the facts,
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and a matter about which the witness could have no

knowledge.

A. I cannot answer that.

Q. You cannot explain why examinations and ap-

praisals of the lands were necessary if the railroad com-

pany had kept within the restrictions imposed by the

granting act ?

Mr. Fenton: Objected to as calling for a conclusion

of law to be tried in the case, and the witness cannot tes-

tify as to the conclusions of law.

A. I cannot, no, sir."

Whereupon witness further testified that he does not

know what the assessed valuation for taxes was based on

and has no personal knowledge as to the accuracy of the

items contained in Defendants' Exhibit 286, except that

he found them upon the books of the company. Witness

did not state that this statement shows that the bonds is-

sued by the Oregon and California Railroad Company,

secured by the mortgage of July 1, 1887, did not inure

to the benefit of the Southern Pacific Company. The

balance sheet does not show to whom the bonds were paid.

They may have been paid to any one who built the road.

Witness is not familiar with the contract of March 28,

1887, entered into between the Southern Pacific Com-

pany, the Pacific Improvement Company, the Oregon

and California Railroad Company, the Union Trust

Company, and the so-called London Bondholders' Com-

mittee, and Frankfort Bondholders' Committee. Wit-
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ness does not know whether the bond issue under the

mortgage of July 1, 1887, and payment of which was'

guaranteed by the Southern Pacific Company inured to

the benefit of that company or not. There is nothing to

show that they did or did not inure to the benefit of the

Southern Pacific Company, according to that balance

sheet. It does not indicate whether the bond issue of

July 1, 1887, was used by the Southern Pacific Company

to buy a former bond issue. It shows four million dol-

lars expended for additions and betterments that have

not been capitalized yet, in other words that the road cost

over forty millions of dollars and they have only got about

thirty-six million dollars for the capital liabilities, which

shows it paid for those betterments, if not out of earn-

ings, that they advanced the money for those better-

ments, and that they were essential and necessary, and

that the Oregon and California Railroad Company has

never capitalized that at all. The money for those better-

ments and additions has been advanced by the Southern

Pacific Company to the Oregon and California Railroad

Company to pay for those betterments and additions in

accordance with the terms of the lease. He does not

mean to testify that the lease provides that the Southern

Pacific Company shall advance money to the Oregon

and California Railroad Company, or that the Southern

Pacific Company itself shall make the additions and bet-

terments. It is in the third paragraph of Exhibit "G,"

at the bottom of page 147 of Government's Exhibit "G"

in the bill. When it comes to settlement, "Provided,

however, that if at the time, viz. : Such 1st day of May
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when such balance of such income or rental is provided

to be paid to the party of the first part, there shall be

any such sum due or owing from the party of the first

part to the party of the second part, for or in respect of

advances or payments theretofore made by the party of

the second part, or for new additions or improvements

to the demised premises, or any part thereof," that cov-

ers it, the Southern Pacific Company deducts that ad-

vance before it makes the settlement with the Oregon and

California Railroad Company, indicating that the Ore-

gon and California Railroad Company pays the better-

ments. The second item in Defendants' Exhibit 286

reads: "Additions and betterments $4,131,296.40 repre-

sents money expended by the Southern Pacific Com-

pany for additions and betterments under the terms of

the leases set forth in the bill of complaint in this case."

Whereupon ROBERT ADAMS, called as a wit-

ness on behalf of defendants, and being duly sworn, tes-

tified, that he is Assistant Auditor of the Southern Pa-

cific Company, and resides in Oakland, California. That

the Defendants' Exhibit 269 is a correct summary taken

from the books of the company. Whereupon defendants

offered said Exhibit in evidence, to which counsel for

complainant objected as immaterial and irrelevant, upon

the theory that the amount of money received by the

railroad company from the sale of lands, and its expen-

ditures, is not material to the issues in this case, but the

Government did not object that Defendants' Exhibit

289 is a correct transcript of the books of the company,

but does object to general compilations and balance
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sheets as evidence, but admits the loss of documents

heretofore referred to as similar evidence, which said

Defendants' Exhibit 289 was received in evidence and

is hereinafter set out and described and made a part of

this statement of the evidence and identified as such.

Whereuj^on witness further testified that statements of

the Oregon and California Railroad Company, Forms

77 and 78, for the month of March, 1906, had been sent

to the Eastern offices. These statements showed the

transactions for the month of JMarch, and cumulative

from these statements the records of the company were

started ; that is to say, the statements that had been made

from the books of the Oregon and California Railroad

Company which were in existence prior to April 18, 1906,

had been forwarded to the offices of the company at

Omaha and New York, and these statements were based

upon the books of the Oregon and California Railroad

Company that were destroj^ed, and that is why the state-

ment "Defendants' Exhibit 289," since April 1906, is

made up from the records of the Oregon and California

Railroad Company that are now in the custody of the

Auditor and kept here. Defendants' Exhibit 288 is a

correct statement of the transportation of Government

freight and passengers for the five years 1906 to 1910,

inclusive.

Whereupon, on cross examination, witness further

testified that Defendants' Exliibit 289 is made up in the

following manner: It has been the custom to render

monthly reports, showing a general balance sheet of the

Land Department business, at the end of each month,
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and which reports were cumulative, showing all trans-

actions down to the date of the report; that report was

compiled from the detailed records of his office, and the

report of March 31, 1906, was sent to the New York of-

fice and the Omaha office, and after the destruction of

his other records, these reports were used for the purpose

of continuing that balance sheet, and the only possibility

of error is between the first day of April and the 18th

day of April, 1906, the day of the fire, and with that ex-

ception he feels confident to vouch for the general ac-

curacy of this present balance sheet. Defendants' Exhibit

289, and the statement is correct.

Whereupon Defendants' Exhibit 289 was received in

evidence and marked "Defendant's Exhibit 289" and is

hereinafter set out and described and made a part of this

statement of the evidence and identified as such.

Whereupon, on redirect examination, witness further

testified that he had prepared a statement. Defendant's

Exhibit 290, showing the financial account between the

Southern Pacific Company and the Oregon and Califor-

nia Railroad Company under the lease of July 1, 1887,

and the succeeding lease of August 1, 1893, showing re-

ceipts and disbursements by fiscal years down to and in-

cluding June 30, 1912; that the statement was prepared

from the general books of the Oregon and California

Railroad Company, starting with the balance as of June

30, 1905, and then gives in detail all entries on the books

from that date to June 30, 1912. Whereupon defen-

dants offered said exhibit in evidence, to which counsel

for complainant objected upon the same grounds as
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were urged as to Defendants' Exhibits 286 and 287,

but no objection was made because of the failure to pro-

duce the original books from which said exhibit was

transcribed, the Government admitting that this is a

correct copy of these books. Whereupon said state-

ment was received in evidence, marked "Defendants'

Exhibit 290," and is hereinafter set out and described

and made a part of this statement of the evidence and

identified as such.

Whereujion, the witness further testified that he had

prepared a financial statement showing the account be-

tween the Oregon and California Railroad Company

and the Union Trust Company from July 1, 1887,

under the mortgage of that date, showing receipts and,

disbursements on account of land sales so as to show

the actual disposition of the proceeds of sales of lands

and the income from lands, and this statement is pre-

pared from the books of original entry of the company,

and is a correct statement from July 1, 1887, to the close

of June, 1912, showing all transactions.

Whereupon defendants loffered said statemei^t in

evidence and marked "Defendants' Exhibit 291."

Whereupon witness further testified that he knows

that the statement from the trustee shov»^s the payment

of the sum of $300 marked as "Paid to John M. Gearin,"

and $713.41 "Paid to Dolph, Mallory, Simon & Gearin"

for expenses in connection with this litigation, which

said Defendants' Exhibit 291 was received in evidence

and so marked, and is hereinafter set out and described
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and made a part of this statement of evidence, and identi-

fied as such.

Whereupon witness further testified that the item

of $3,062,364.80 is in the statement as of June 30,

1912, but the details of the expenses and taxes are shown

in the exhibits more in detail. They will not check with

this, for the reason that these statements are of April,

while this statement—Defendants' Exhibit 291—has

been brought down to June, 1912, but the expenses for

the subsequent months are similar to those as shown

in detail on those statements. From that statement

—

Defendants' Exhibit 291—the Oregon and California

Railroad Company had paid to the Trustee, Union

Trust Company, up to June 30, 1912, $2,497,713.01, as

shown in the second part of the statement, "cash paid

over to Trustee as per previous statement." That state-

ment means that the Oregon and California Kailroad

Company had paid over to the Trustee, the Union Trust

Company, the amount of $2,497,713.01. The lower

part of the statement, "Statement of application of cash

receipts by Trustee to date," shows again the amount

paid over, the "interest allowed by Trustee on cash

deposits, $51,523.87," and then the use of that fund

—

"Paid for 2255 called bonds, $2,245,075. Paid for ac-

crued interest on called bonds, $51,175." Certain other

expense, and the "cash in hands of trustee unapplied,"

as of June 30, 1912, $242,859.76. The statement of

$3,062,364.80, in the upper part of this Defendants'

Exhibit 291, showing a total of $4,603,250.82, means

that during the period of this litigation, or for the past



2142 O. ^ C. R. R. Co., et al.

three years or more, that the company, Oregon and Cali-

fornia Railroad Company, has paid taxes and other

expenses; that is, that the sum of $4,603,250.82 repre-

sents the total cash received by the Oregon and Cali-

fornia Railroad Company from May 13, 1887, to June

30, 1912, from all sources, as shown by the first part

of the statement. Of that amount it paid to the trustee

$2,497,713.01, and the balance is the amount that has

been paid for expenses and taxes during the period of

the last three or four years—how long, he does not re-

member. The lower part of the statement shows that

the advances by the Oregon and California Railroad

Company for expenses and taxes were $956,826.99, and

according to this statement this item of $956,826.99

represents advances by the Oregon and California Rail-

road Company for expenses and taxes; that is, the Ore-

gon and California Railroad Company would still owe

the Union Trust Company under this mortgage $1,540,-

886.02; that is to say, the Oregon and California Rail-

road Company has received from all sources on account

of the trust fund from May 13, 1887 to June 30, 1912,

$4,603,250.82, $1,540,886.02 is really reduced by the

amount $956,826.99 advanced by the Oregon and Cali-

fornia Railroad Company, as shown in the lower part of

the statement. He has brought with him samples of

the blanks, showing the transaction as it is handled

through the accounts and reports made to the trustee.

Form 215 O. & C, which is a statement made to the

Union Trust Company of New York, is prepared

monthly, shows the contract number, name of purchaser,
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description of land sold, number of acres, price per acre,

and the consideration, and is signed by the land agent

of the Oregon and California Railroad Company and

the Vice-President of that company. Form 216 O. &
C. is the memorandum of contract made for sale of land,

shows the date of contract, name of purchaser, residence,

description of tract, the number of acres, and price per

acre, and the amount, and the terms of payment under

the contract. This is certified as correct by the land

agent of the Oregon and California Railroad Company.

Form 217 O. &. C. is statement made to the Union Trust

Company of New York, of land sales and collections,

monthly statement showing the date, name of purchaser,

contract number, and the principal and interest, and new

sales during the month.

218 O. & C. This is made to Union Trust Company

of New York, Trustee under Indenture dated July 1,

1887. This shows the date of the collection, contract

number, whom it is collected from, stumpage and depre-

dations, land leases, expenses and taxes refunded, and

other collections—what for and the amount, and to what

account credited. Form 219 O. &. C. is statement of

land contracts cancelled. This is made to the Union

Trust Company of New York, monthly, shows the con-

tract number, name of purchaser, description of land,

and amount of principal cancelled, and the amount of

interest cancelled durhig the current month and from

May 13, 1887, to the beginning of current month, and

total cancellations from May 13, 1887, to end of current

month. This is certified as correct by the Land Com-
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missioner. Form 220 O. & C. is an abstract of dis-

bursements made monthly to the Union Trust Comjiany

of New York, shows the date of voucher, voucher num-

ber, issued to, what for, and the amount. It is signed

by the Land Commissioner and vice-president, sub-

scribed and sworn to before a Notary Public for Cali-

fornia and for Oregon. Form 221 O. &. C. is the

monthly statement of account with the Union Trust

Company of New York, showing the cash I'eceipts,

expenditures. Union Trust account with the Oregon and

California, and statement of application of cash re-

ceipts by trustee. Form 222 O. & C. is monthly state-

ment to the Union Trust Company of deeds authorized

for execution by Board of Directors, showing the deed

number, contract number, issued to, date of final pay-

ment, principal, interest, interest cancelled on anticipated

payments, net interest collected on contracts, interest

collected on overdue payments, total. This is signed

by the Land Commissioner and subscribed and sworn

to before a Notar^^ Public for California. Form 223 O.

& C, certified copy of resolution of Board of Directors.

This is a statement to the Union Trust Company of

New York, being certified copy of resolution of Board

of Directors authorizing the execution of deeds on the

part of the Oregon and California Railroad Company;

shows deed number, grantee, descrij^tion of land, and

the consideration. It is signed by the Secretary of the

Oregon and California Railroad Company.

Whereupon, defendants offered in evidence these

forms as Defendants' Exhibit 292, which was objected
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to by complainant as immaterial, and the same was re-

ceived in evidence and marked "Defendants' Exliibit

292," and is hereinafter set out and described and made

a part of this statement of the evidence and identified

as such. Whereupon witness further testified that he

had prepared another table or statement outlining the

manner of handling cash receipts and the movement

through the records, and refreshing his memory from

this memorandum which he had made, stated the course

of business as follows: The application to purchase,

with the remittance, is sent to the assistant treasurer in

San Francisco. The same report, or application to

purchase as it is known, is then sent to the auditor, and

the money received thereon is reported. Third, the

apj)lication to purchase is entered in the record of con-

tracts and record of land sales books, and then sent to

the Land Commissioner to have the contract prepared.

Fourth, the remittance reported by the assistant treas-

urer is applied to the purchase account in the record of

contracts book, and receipt therefor issued. Fifth, audi-

tor advises land commissioner when contract is paid in

full. Sixth, land commissioner prepares deed for con-

tract. Seventh, deed is sent for execution and release

by the trustee. Eighth, deed when returned from trus-

tee is delivered to the grantee. Ninth, sales and income

from lands are credited to an account styled "Proceeds

from Sales of Granted Lands." That is the bookkeep-

ing course. That this was the bookkeeping process, and

that these receipts as the proceeds of sales, income ac-

count, are credited on the auditor's books of the com-
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pany. They are first entered on the treasurer's books,

and the postings made to the auditor's books from the

treasurer's cash record, and that covers the total. The

net amount is what has always been paid to the Union

Trust Company, that is, the receipts less expenses and

taxes. Instead of sending the gross receipts to the

Union Trust Company, out of the gross receipts is paid

the expenses and taxes, and the net amount is sent.

The trust fund is charged with these expenses and taxes.

The relations of the United States and the company in

the transportation of freight and passengers between

Roseville Junction, in the State of California, and Port-

land, Oregon, on the line of this road constructed under

the Act of July 25, 1866, as to Government transporta-

tion of property and passengers, are, that such property

and passengers are handled free to the Government

over that part of the line, and it is known in the requisi-

tions made by the United States, and called "Free Land

Grant Road." This free movement applies to all ship-

ments from any part of the United States that may be

received and carried over that portion of the mileage,

except United States mails. Witness thinks there is

no other exception. It would and does apply to trans-

portation of troops of the United States. He knows

that from August 1, 1902, freight and passengers have

been handled without cost to the Government, or free,

over that line, and from his recollection of the records

of what was done prior to that time, and from informa-

tion furnished by men who have been in the office for a

great many years and handled that line of business con-
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tinuously for thirty-five or forty years, during the earlier

years, the business was very heavy. He says the earlier

years—for a period, he thinks it was during the Spanish-

American-Cuban war, it was very heavy over that line,

but what is the practice now has existed during the life

of the entire operation of the property, and he would

say that it was understood that a statement had been

filed in an Oregon case at one time which showed a very

large volume of business handled over that line during

the early daj^s, but he has not been able to duplicate

that statement in the office. It was thought possibly

it was at Portland or at Salem. He refers to a state-

ment from the Auditor's office prior to the fire, and

thinks it was in 1904, as recollected by Mr. Sherburne,

who has handled the business for years, that he had had

the statement prepared. He tried to refresh his mem-

ory, but could not. In regard to the freight matters,

there is an exhibit in the case covering the transporta-

tion subsequent to the fire, but prior to the fire it is a

matter of recollection.

Whereupon, on cross examination, witness testified

that he was assistant auditor for Southern Pacific Com-

pany; had been with that company for ten years last

past, but assistant auditor for about three years; before

that, auditor of disbursements. He was promoted from

disbursements department to assistant auditor. He
commenced work with the Southern Pacific Company in

1902. Prior to that time he had never been employed

by the Southern Pacific Company or any of its allied or

subsidiary corporations, or by the Union Pacific. He
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was employed on the Chicago & Alton Railroad, which

is not considered a Harriman line. He was first em-

ployed by the Chicago & Alton, then by the Southern

Pacific Compam\ He was with the Illinois Central

for about two years. The auditor's ofiice is located in

San Francisco, as is also that of the general auditor

of the Southern Pacific Companj^ While the Southern

Pacific Company is a Kentucky corporation, its operat-

ing and administrative offices are at San Francisco. The

chief executive office is located at San Francisco; that

is, the President of the road, and the other officers are

located there. It has also an office at New York. It

is a fact that the Southern Pacific Company operates a

number of companies under lease, and he thinks it is

the principal stockholder of these companies from which

it holds leases, and believes that the Southern Pacific

Company practically owns all of the stock of the Oregon

and California Railroad Company. His duties relate

to the accounting department of the Southern Pacific

Company, and that includes the operation of all these

roads that comprise the system of roads operated by

the Southern Pacific Company.

Q. Now, have any of these companies from which

the Southern Pacific Company holds a lease, a separate

accounting division, or does it all pass through the one

accounting division?

A. No, the accounting organization would Itake

care of the corporate accounts of the Oregon and Cali-

fornia Railroad Company, for instance.
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Q. Yes, but it is all one general accounting division,

with separate books for each of the companies whose

accounts you keep? Isn't that true?

A. Well, no, not that way; I think I can clear

that up; that each company keeps its own books, that

is, its corporate accounts, from which this statement,

for instance, is prepared, of the Oregon and California

Company. But the operating accounts, revenues and

expenses, from the operation of the Oregon and Cali-

fornia, or the Central Pacific, or the other companies, are

all handled in the one office and by the same force of

men—of course, distributing the earnings and expenses

to each company—which could not be handled other-

wise very well.

Q. Well now, you said that where lands were sold,

for instance, the moneys received were paid to an assis-

tant treasurer?

A. Yes.

Q. What is his name?

A. The present treasurer is H. A. Jones, assistant

treasurer.

Q. He is assistant treasurer of what?

A. He is assistant treasurer of the Southern Pacific

Company.

Q. Now, is it not true that all of the constituent

companies of the Southern Pacific system, their funds

are paid in to that same man, this same assistant treas-

urer?
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A. That is correct.

Q. And the Southern Pacific organization there

acts as a sort of a clearing house for all of the con-

stituent companies of this railroad system?

A. The Southern Pacific Company handles the ac-

counts and the affairs of the other companies, and dis-

tributes through their accounts to each corporate com-

pany the revenues and the expenses. You might call

it a clearing house.

Q. That is only by way of analogy. I do not

mean it is technically correct.

A. Yes, that follows the idea.

Q. So that the receipt of moneys from the sale of

the lands which were granted by these two acts of Con-

gress involved in this case, is by the assistant treasurer

of the Southern Pacific Company, and then the account-

ing department of the Southern Pacific Company dis-

burses it, and credits it, and charges it where it belongs?

A. The assistant treasurer shows on his books that

the amount was received from a certain source, and to

be applied to a certain source—his records show that;

and the accounting department abstracts his records dis-

tributing the amount accordingly.

Q. Now, from whom do you get instructions as to

the distribution of these moneys—these receipts and dis-

bursements?

A. The statement that is received with the receipt

will show that it is to be applied on the sale of a certain
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piece of land, for instance, land of the Oregon and Cali-

fornia Company, or the Central Pacific Company, or

what not, and that amount is checked, of course, and the

credit applied accordingly.

Q. Well, the Southern Pacific Company acts as a

sort of a banker for all of these constituent companies,

doesn't it, receiving the moneys of the various com-

panies, and disbursing them?

A. That is correct. It receives the money, and

disburses it or accounts for it.

Q. Now, the moneys of these constituent companies

are disbursed upon the authority of what office?

A. On the authority of the officers of the Southern

Pacific Company ; or in the case of the land department,

on authority of the land commissioner—the Oregon and

California land commissioner.

Q. Well, there is one officer who acts as land com-

missioner for all of the constituent companies, too, is

there not?

A. I would not be positive as to that, whether he is

land commissioner of all or not. I think at the present

time that Mr. McAllaster is land commissioner of the

Oregon and California Railroad Company, yes.

Q. And of the Central Pacific?

A. I could not say as to that. I believe that he is,

but I would not be positive as to that.

Q. Well, that is already in the record, so if you
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have no personal knowledge, I will not question you

about it.

A. No, II don't know.

Q. Then, it is a fact, is it not, that the Southern

Pacific Company determines what shall be done with

the moneys received from the sale of Oregon and Cali-

fornia Railroad Company lands?

A. I would say no, that the Southern Pacific Com-

pany does not; that it is disbursed in accordance with

the terms of the agreement.

Q. I will ask you to examine defendants' exhibit

290. State if that does not show that the Southern

Pacific Company does disburse the monej^s and renders

monthly accounts showing how it has disbursed it.

A. No, this statement is prepared from the books

of the Oregon and California Railroad Company that

are kept by the accountant who has charge of the cor-

porate accounts of the Oregon and California Company.

Q. Well, isn't this also kept in the books of the

Southern Pacific Company?

A. No. No, this is taken from the books of the

Oregon and California Railroad Company.

Q. Do you mean that the Southern Pacific Com-

pany has received and disbursed these many milhons of

dollars, and has never kept any record of it ?

A. No, I don't mean that, no. Of course the

Southern Pacific Company keeps records of all receipts
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and disbursements. But this statement which we have

here is a statement prepared from the books of the

Oregon and California Raih^oad Company. The South-

ern Pacific Compan}'^ books will show the same informa-

tion, of course.

Q. Well, that is just what I am getting at. These

same items appear in the books of the Southern Pacific

Company, do they not?

A. Why, most of them, yes; most of these items;

yes, most of them. For instance, I find here, showing

the earnings and expenses of the Oregon and California

Railroad Company for this period to June 30th, that

these earnings come from the operation of that railroad,

and they will appear in the Southern Pacific accounts.

Q. That is, the totals, or in detail?

A. They will appear there in detail, and of course

in a great deal more detail than on the Oregon and Cali-

fornia books.

Q. Because the Southern Pacific Company is the

operating company?

A. The Southern Pacific Company is the operat-

ing company, yes.

Q. Now, by this it appears that the Southern

Pacific Company carries a general cash account with

the Oregon and California Railway Company, in which

is charged all moneys received by the Southern Pacific

Company on account of land sales, receipts from trans-

portation, and from all other sources, in one general
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cash account, and in the same account there is credited

to the Southern Pacific Company the amounts that it

has expended?

A. Just a moment, please—in one general cash ac-

count. I don't grant that.

Q. Well, one general account ? Eliminate the word

cash—one general account between the Southern Pacific

Company and the Oregon and California Railroad Com-

pany? Well, I will use your own language, "In general

account." That is correct the way you drew this up,

isn't it?

A. Yes.

Q. There is such an account, "Southern Pacific

Company in General Account with the Oregon and Cali-

fornia Railroad Companj^?"

A. Covering everying, the entire transactions be-

tween them.

Q. Yes. And the Southern Pacific Company re-

ceives all the cash and disburses all of the cash, charging

itself with what it receives and crediting itself with what

it disburses? Isn't that true?

A. That is correct, yes, sir.

Q. Now, do you know whether, when the Southern

Pacific Compan}^ makes an expenditure, for instance, for

taxes on these Oregon lands, whether it receives any

authorization from the Oregon and California Rail-

road Company officers to make that disbursement?

A. Taxes on the Oregon land?



vs. The United States 2155

Q. Yes.

A. Why, those taxes are taken care of by the Ore-

gon and CaHfornia Land Department.

Q. You say is taken care of?

A. Yes. They would check up, prepare the vouch-

er and everything for payment.

Q. That is simply to convey to the officers of the

Southern Pacific Company the information as to the

amount of taxes, isn't it?

A. Why, it is to pass it through the accounts and

through the treasurer for payment, but the entire work

and everything in connection with it is done by the Ore-

gon and California Land Department, not by the tax

agent of the Southern Pacific Company. He knows

little or nothing about it.

Q. Are you sure about that?

A. Why, I would be quite sure of it, because he

does not handle such matters. If he does, why, I don't

know anything about it.

Q. The tax agent of the Southern Pacific Com-

pany in the Wells Fargo Building here at Portland does

not handle the subject of taxes?

A. I was thinking of the tax agent in San Fran-

cisco. I do not know what Mr. Eddy does up here.

Q. You would not deny the tax agent of the South-

ern Pacific Company located here in Portland does not

attend to these tax matters here in Oregon?
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A. \ do not know as to that. No, I would not

deny it.

Q. Do you know who it was that determined that

the Southern Pacific Company should deduct the

amount that it paid for taxes on account of these Oregon

lands from the receij)ts from the sales of the lands?

A. No, I don't know, but I understood that was in

accordance with the terms of the mortgage.

Q. Are you familiar also with the terms of the

lease?

A. No, I cannot say that I am.

A. No, I am not familiar enough with that to

answer any questions in regard to it.

Q. You cannot explain upon whose authority the

expenses of maintaining the land department, and the

taxes paid upon these lands, were deducted from the

amounts that were turned over to the Union Trust Com-

pany?

A. No, I am not familiar with that at all.

Q. This exhibit 290 is not a detailed statement of

the account but simply the monthly totals of the several

items? Isn't that true?

A. Not altogether. If you will notice, we have

given the items in considerable detail. For instance,

there is sundry disbursements by San Francisco office

during July, 1905, $4,454.82 ; land department, $4,382.-

99; director's fees, $65.00; stationerj^ $6.83—$71.83
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total. We have given enough of it all through all of

these items, we have endeavored to make sufficient seg-

regation to make the matter clear.

Q. But they are comj^iled by month, I say, rather

than by individual item.

A. Yes, they are compiled by monthly entries, and

where segregation was necessary to make clear, why,

we have done that. For instance, there is July 31,

"Coupons and Registered Bonds Interest paid by New
York office during July, 1903, $422,050." Nothing

more is necessary there to make that clear. But where

it was, where the amount was made up of several items,

we have divided it to give complete information. But

when you take gross receipts, for instance, the amount

there is gross receipts for the period—of course, there

is no detail excej^t showing the class—mail, express,

freights, etc.

Q. Exhibit G of the bill of complaint, which is ad-

mitted to be correct by the answer, is the supplemental

lease of August 1, 1893, between the Oregon and Cali-

fornia Railroad Company and the Southern Pacific

Company, which it is admitted by the pleadings is still

in full force and effect, and has been since that date.

This lease provides that the Southern Pacific Company

shall pay, among other things, the interest upon the

bonded indebtedness of the Oregon and California Rail-

road Company. Now, if that be true, why does the

Southern Pacific Company charge the Oregon and Cali-

fornia Railroad Company with the amount that it pays
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pursuant to this lease?

A. I know nothing about it. It is a matter I have

nothing to do with—I am not called upon to handle

at all.

Q. Well, then, there is no way that you can assure

us that any of the items of this exhibit 290 is correct,

in the sense that it was an indebtedness owing by the

one company to the other?

A. Oh, this is the record of actual transactions as

handled through the books. There is no doubt that the

statement is correct. But just why they do that, or

the terms of the lease pertaining to the bond interest, I

know nothing about that. I am not required to handle

it, and do not handle it.

Q. Do you know whether there is charged in here

$5,000 a year that is paid to the Oregon and California

Railroad Company under the terms of the lease?

A. No, I don't find that in here.

Q. There is included, however, in this statement

all items of construction and improvement, including new

mileage, new railroad—isn't that true?

A. Yes; yes, the operating revenues and expenses

and charges for the betterment and addition of the line

of the Oregon and California Railroad Company.

Q. And this account starts out on June 30, 1905,

with a balance in favor of the Southern Pacific Com-

pany of over six millions of dollars? That is true, is

it not ?
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A. $6,338,936.79. And it closes on June 30, 1912,

with that balance reduced to $2,542,721.18?

A. That is correct.

Q. And in addition to that reduction in the cash

balance claimed by the Southern Pacific Company on

June 30, 1905, there is the amount that has been in-

vested in new railroad between those two dates as the

net result?

A. In addition to that, you say?

Q. Yes.

A. No.

Q. What I mean is that the so-called deficit of

over six million dollars has been reduced to a little over

two million, and a large amount of money has at the

same time been invested in new railroads and better-

ments and improvements?

A. Everything that has been invested in new rail-

roads, betterments or improvements of the Oregon and

California Railroad Company are in these figures.

Q. Yes, but what I am getting at is this: That

the operation of this railroad and the receipts from the

sale of lands, and the amounts that the railroad company

has paid out, results in the reduction of a deficit of six

million and a little over to a little over two million, and

at the same time in the increasing of the total amount

of the property as disclosed by your statement of as-

sets—you have withdrawn that for the purpose of being

corrected—but of several million dollars between those
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dates—that itemized statement you had there; it had

the word "Grants" instead of "Railroads."

A. No, this doesn't show that part of it.

A. In this statement ?

Q. Yes.

A. Where do you find that?

A. Yes.

Mr. Tonwsend: You mean there has been no new

mileage constructed since 1905 in the State of Oregon?

Mr. Fenton : That is included in this account.

A. Let's see. I wouldn't be sure about that.

Mr. Townsend: What about that, Mr. Koehler?

Mr. Koehler: Not that I know of.

Mr, Townsend: No new mileage since 1905?

A. It is possible that there have been some exten-

sions of the line up there.

Mr. Koehler: That is not the O. & C.

Mr. Fenton: There has been no Oregon and Cali-

fornia mileage constructed since 1905.

Mr. Koehler: I was thinking of that extension from

Natron, but that is not O. & C.

A. That is from Natron down to Klamath.

Mr. Koehler: Yes.

A. That is separately incorporated. Yes, that is

separately incorporated. But this shows, of course.
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that the deficit of six million dollars has been decreased

to two million five hundred and forty-two thousand.

Q. Take the item under date of August 31, 1905:

"Sundry Disbursements by San Francisco Office during

August, 1905, namely: Land Department $62,873.55."

Do you know what that was for?

A. You mean generally what that was for, or the

specific items? Of course, I haven't a statement.

Q. No, I mean specifically, why was that month

so much larger than the others ?

A. I don't loiow. I couldn't state as to that. I

don't know why August is heavier than the other months

—August 31, 1905, no, I cannot explain it.

Q. Has the Oregon and California Railroad Com-

pany a treasurer?

A. Mr. Jones, assistant treasurer, is treasurer for

all these companies, handles the funds of the companies

;

he is treasurer of the Southern Pacific, the Oregon and

California, the Central Pacific, the S. P. R. R.

Q. Did you ever see a check drawn on the bank

account of the Oregon and California Railroad Com-

pany?

A. Never have.

Q. Has there ever been one that you know of?

A. Not that I know of.

Q. Mr. Adams, I notice in the statement of assets

and liabilities of the Oregon and California Railroad
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Company no reference to the land grant. Point out to

me, if it be a fact, where it is listed there as one of the

assets of the company. I refer to Defendants' Ex-

hibit 286.

A. Nothing in here refers to the land grant specific-

ally.

Q. Well, or otherwise.

A. Let us see. Land grant accounts and land

trust fund. This covers the entire account of the Ore-

gon and California Railroad Company, including the

land matters.

Q. Where is there anything in here showing the

lands listed as an asset of this Oregon and California

Railroad Company?

A. This is a balance sheet.

Q. Doesn't this purport to be a statement of assets

and liabilities?

A. Oregon and California Railroad Company

balance sheet as of May 31, 1912, showing the capital

expenditures and other matters pertaining to the ac-

counts for that period.

Q. 'I said, does it not purport to be a statement

of the assets and liabilities of the Oregon and California

Railroad Company?

A. Yes, balance sheet.

Q. Now, the assets are made up of the items stated

here, none of which include any of the lands still held
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by the Railroad Company or claimed by the Railroad

Company? Isn't that true

?

A. Let me look at that again.

A. This is a balance sheet of the Oregon and Cali-

fornia Railroad Company for the eleven months ending

May 31, 1912, which shows the capital expenditures,

cost of road and franchises, $36,791,228.12; additions

and betterments $4,131,296.46; equipment $95,918.00.

Q. I ask the specific question whether there is any

item there that includes the unsold granted lands still

claimed by the railroad company, and which are involved

in this matter?

Mr. Fenton : The defendants will admit that it does

not include the railroad land grant, the acreage, or any

valuation of that acreage. It does not purport to

show it.

Q. That is true, isn't it?

A. There is nothing in this statement, no. This

shows the capital expenditures and the current assets

and liabilities referred to.

Q. Now, among the liabilities are included the out-

standing bonds secured by the mortgage of July 1, 1887,

stated here to be $17,734,000. That is one item of the

liabilities, is it not?

A. That is first mortgage five per cent bonds of

1887. That is correct.

Q. And it also includes nineteen million dollars of

capital stock?
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A. That is correct.

Q. So that this statement shows the assets of the

company to be $43,807,385.36?

A. The assets of the company as capital and

—

Q. Well, that is the assets?

A. That is correct, yes.

Q. And the liabilities to be $44,143,631.93?

A. That is correct.

Q. So that, deducting the capital stock it shows

the liabilities to be $25,143,631.93, and the assets to be

as heretofore stated?

A. I don't get that. The capital stock is $19,-

000,000. Deducting that, I think you have the answer.

Q. Do you know where, if any place, in the books

of the Oregon and California Railroad Company, or of

the Southern Pacific Company, if at all, these unsold

granted lands that are involved in this suit are inven-

toried or carried as an asset?

A. No, I do not.

Q. The railroad is carried as an asset at its cost,

is it not?

A. At its cost, yes.

Q. Yes, but it is carried as an asset?

A. Yes.

Q. The only question is whether it should be carried

at a valuation independent of its actual cost.
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Q. You carry it at its actual cost in your books?

A. Yes, the books show the amount that was put

into the raiboad—the cost nf construction.

Whereupon the witness further testified that he could

not say in what form money is remitted to the Union

Trust Company. That is handled through the New
York office. The N'ew York office conducts the transac-

tions with the Union Trust Company and reports to

him the payments made to the Trust Company, and

these are entered upon his books. He does not know

anything about the manner in which the prices for which

the lands are sold are determined, but accepts the price

approved by the land department. Part of his salary

is apportioned to the Oregon and California Railroad

Company, the same as the other officers who act for more

than one company; their salaries and general office

expenses are apportioned among the several companies

v/hich they represent. The leases of the companies pro-

vide for that. These expenses are all in the first in-

stance paid b}^ the Southern Pacific Company out of

its funds, and charged against the company in the pro-

portion which is agreed upon. The rules determine

what proportion shall be charged against each company.

These rules that are laid down bj^ the commissions, vary.

Train mileage, car mileage, road mileage, locomotive

mileage, or some other basis is used which determines

the value of the service to each company. The expenses

of station agents and other employes located on the line

of the Oregon and California Railroad Company are
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charged to that company. The expenses of officers

whose services and jurisdiction extend over more than

one corporate property are distributed on the basis that

will nearest cover the actual services performed for each.

The passenger officials are distributed over corporate

properties on a passenger train or car mileage; freight

officials on a freight train or car mileage. The Com-

mission of the State of Oregon have prescribed rules for

apportioning salaries of officers whose jurisdiction ex-

tends over more than one state, and these rules are fol-

lowed in distributing salaries and expenses in the State

of Oregon. They state that the salary of an official

whose services extend into some state other than Oregon

shall be distributed on a mileage basis, or whatever other

basis that in their judgment is considered just and equit-

able. The distribution of his own salary so far as the

State of Oregon is concerned, is determined by the Rail-

road Commission of that state. The question of service

performed for the land department is decided bj^ the

officials of the Southern Pacific Company. The ac-

counting department would probably say to Mr. Mc-

Allaster, "How much of your services are chargeable

to this company or to the Oregon and California Land

Department, and how much to the C. P. Land Depart-

ment?" That would receive consideration and very

likely his recommendation would be considered. The

auditor of disbursements considers the apportionment

recommended by the man in charge. If Mr. McAllaster

of the land department, recommends certain apportion-

ment should be made of the salaries, that receives con-
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sideration and final approval until such time as it is

considered that there should be a change made in it.

This auditor of disbursements is the auditor of the South-

ern Pacific Company. He performs services for all of

the companies, and his salary is charged just the same

as that of witness, to all of the other companies. He
is subject to the general auditor of the Southern Pacific

Company, who is subject to the President of the South-

ern Pacific Company. This distribution is determined

by the executive officers of the Southern Pacific Com-

pany. Payments by the New York office and

similar items are in this statement, and the item

under August 31st, "Coupons paid by New York

office during August, 1905, $30,625," is for in-

terest coupons on the bonds. These items of

payments by the New York office and similar items are

the disbursements referred to by him as made direct by

the New York office as distinguished from the other items

in the statement. Explaining the statement—Exhibit

290—showing payments made to the Union Trust Com-

pany on account of land sales,—there is an item under

January 31st on the first page, 1906, "Union Trust

Company of New York, Trustee Mortgage, 1887,

amount collected on Ida M. Eaton note and paid to

Union Trust Company of New York by the New York

office, $1,193.53," and on the next page under date of

March 31st, an item "Payment by the New York office

during March, 1906, (additional) $34,657.47, which is

itemized as "Union Trust Company of New York,

Trustee Mortgage of 1887, amount due from April-
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October 31, 1905, $9,467.29. Amount due for Novem-

ber, 1905, $19,415.18;" that represents the monthly col-

lections from the sales of land that were paid over to

the Union Trust Company. That is taken up in the

account of the month of INIarch, 1906, and means that

the actual turning over of the money was deferred these

few months, so that while the money was paid in INIarch,

the item here shows that it was for the preceding months.

Q. Well now, dropping down to the bottom of that

same page, under date of June 30th I find exj^enditures

for the j'^ear ending June 30, 1906, as follows: "Con-

struction, Henderson to Springfield $120,049.94; Con-

struction and Improvement $537,649.67." Do you

know ^diether that is new construction or simply recon-

struction or betterment of the existing road?

A. Why, I could not be positive as to that, but I

believe from the reading of it that it is what is known

as additions and betterments to the existing line, al-

though the first item, "Construction Henderson to

Springfield $120,049," looks as if it was construction of

a new line from Henderson to Springfield. The other

item "Construction and Improvement $537,649," I think

is improvements to existing property, for the reason that

there are no other items in here.

Mr. Fenton: What is the date of that? I can tell

you.

Mr. Tovmsend: It says for the fiscal j^ear ending

June 30, 1906. It does not give it any more specifically.

Mr. Fenton : There was a link between the Natron
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branch and the main hne from Henderson over to

Springfield that might be called new construction. I

don't remember the date. It connected the two lines.

That is, the Woodburn-Springfield branch and the main

line, Henderson being at a point near Engene.

A. I find on the statement for the year 1907 as

follows: It reads, "Construction and improvements"

and there it is divided between the betterments and ad-

ditions, which satisfies me that this item in 1906, "Con-

struction and improvements," is construction of addi-

tions and betterments to the operated line rather than

new construction; that during the year 1906 we had

some difficulty in dividing our new work between ad-

ditions and betterments because of the records destroyed

in the fire, so in some cases we had to lump them.

Q. Under date of June 30, 1907, I find the fol-

lowing items going into construction and improvement.

The first item that you have just referred to "Account

Construction Henderson to Springfield," $39,150.57

with an interest charge added amounting to $841.75,

and then these other two items, namely, "Account bet-

terments $621,580.83, account additions $277,625.50."

What were those additions, if you know ?

A. Those were additions made to the operated line.

I can speak positively as to that, because all charges to

these accounts additions and betterments are made in

accordance with the classification as prescribed by the

Interstate Commerce Commission.

Q. Would you include in additions additional ter-
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minal facilities, switches or sidetracks ?

A. Yes, or increased weight of rail, and there are a

great many things. There is a classification prescribed

that includes additions.

Q. How would you distinguish betterments from

additions? Now, for instance, the laying of new rails,

would you call that a betterment or an addition?

A. That is done for us by the Commission. The

Interstate Commerce Commission prescribe rules stating

what shall be an addition and what shall be a betterment

to the property. But you and I, I think, will mider-

stand it if we say that it is an improvement to the op-

erated lines. In one case it is considered an addition

and in another a betterment. Just how I can explain

that, it is not clear in my mind now. In fact, it it pretty

hard for any one to understand just where they draw the

line between an addition and a betterment; but it is an

improvement to an existing property. An addition

is a new building where none existed before; a better-

ment is enlarging that building or structure.

Q. The renewal of rails and ties as they are worn

out is not put in as a cost of operation ?

A. Yes ; oh, yes.

Q. The replacing of worn out material then, is a

cost of operation?

A. That is correct, yes, sir.

Q. That would be included in this general amount

which I find at the end of each year for the total of the
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fiscal year?

A. Operating expenses, yes, sir, except that the

Interstate Commerce Commission have prescribed rules

governing as to what shall be considered an operating

expense and what shall be considered an addition or

betterment to the property, so that the rules of the Com-

mission have been strictly observed, of course, in arriv-

ing at these figures. ^ ' '

^*^
'^

Q. That is true with reference to this particular

statement, exhibit 290, is it?

A. Everything, yes.

Q. That the distribution of those items has been

as nearly as you could in accordance with the rules of

the Interstate Commerce Commission?

A. Yes, just as closely as we could follow it.

Q. On page 12, under date of June 30, 1911, you

will see also charged $33,080.22 for construction of

motor car line—Ashland, Oregon. That of course is

new construction.

Mr. Fenton: No.

Q. Do you find it?

A. Yes, sir.

Q. It says, "Expenditures during year ending June

30, 1911, motor car line—Ashland, Oregon, construc-

tion."

A. I don't know what that item is, whether that

is a new line or whether it is reconstruction of an old
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line. We have done a great deal of that work in Oregon

and California.

Q. Under date of June 30, 1911, on page 12, the

second item "Interest on open account with Southern

Pacific Company for j^ear ending June 30, 1911, $310,-

892.40." ^Vhat is that?

A. That is interest on cash advanced to the Ore-

gon and California Kailroad Company that year.

Q. Well, that is this balance of credit that is carried

in favor of the Southern Pacific Company on this state-

ment from time to time, isn't it ? For instance, it starts

out with a cash credit at the very beginning of the state-

ment, $6,338,000.

A. Oh, no, no. The Southern Pacific Company

advanced money, you will find down here. Take this

5^ear, that motor car line Ashland construction, addi-

tion and betterment $378,032.25. To betterments $206,-

011.82, and other amounts that have been advanced to

the Oregon and California Kailroad Company, and the

interest is computed on those advances.

Q. Well, then, you mean that every investment

that the Southern Pacific Companj'- makes of its moneys,

in betterments and improvements on the Oregon and

California Railroads, carried as a continuing indebted-

ness by the Oregon and California Railroad Company,

and interest is charged upon it ?

A. Interest is charged, j^es. Interest is charged on

all amounts advanced the Oregon and California Rail-
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road Company for additions, betterments and new con-

struction work, just as is common between any com-

panies.

Q. But the Southern Pacific Company gets the

benefit of those additions, because it operates the hne,

does it not ? Let me ask you a question : Is that done

under the lease, or because of any agreement outside of

the lease, so far as you know?

A. Really, I never considered that. It is so com-

mon that you get interest on money that you loan or

advance to another concern.

Q. Or that you build a railroad to operate for your-

self?

A. Yes.

Q. The Southern Pacific Company spends money

to build a railroad to operate itself, and charges some-

body else interest on it?

A. It is operating the Oregon and California Rail-

road under a lease.

Q. Yes, but it gets all of the proceeds from the

operation, doesn't it?

A. No, I don't think it does. I don't remember

just what the terms of the lease are now. The facts

are, though, that the Southern Pacific Company charge

and collect interest on cash advanced these other com-

panies—the Oregon and California or whatever com-

pany it advances money to.
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Mr. Fenton: Defendants will admit, that is, de-

fendants for whom w^e speak, that under the lease the

Southern Pacific Company operates the Oregon and

California Railroad, collects its entire income from op-

eration, and accounts for it and charges that company

with any advances that it may have made over and above

what it has received, and that that was the reason why

this deficit appears; that there has been a deficit from

the beginning of the lease down to the present time.

Q. You have nothing in your office, so far as you

know, that would show who actually advanced the money

that was used in the construction of this railroad from

Ashland southerlj'' to the State line, have you?

A. No.

Q. Nor from Delta in California northerly to the

State line?

A. No. Our records

—

Q. Nothing from which you could send any state-

ment after you return to San Francisco upon that point?

A. As to who advanced the cash ?

Q. Yes, who actually advanced the cash.

A. No, only from the records as they now exist

showing that the cash was advanced.

Q. That the cash was expended, you mean; but

as to whether it was advanced by one company to an-

other, there is nothing in your records here to show, is

there ?
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A. The cash was expended but not advanced—'I

don't quite understand.

Q. I say your record here shows simply so much

cash expended in construction, but it does not show

where the money came from?

A. No. No, it shows the cost of the property there

as about forty miUion dollars.

Q. What rate of interest is charged by the South-

ern Pacific Company on these advances?

A. I could not say. I cannot answer that.

Q. Look on page 8, the last item under date of

June 30, or the next to the last item under date of June

30th, it says: "Difference in rate of interest from 4 j^er

cent to 6 per cent on open account with S. P. Co., year

ending June 30, 1909." Now, what does that mean?

A. That would indicate that there was an adjust-

ment in the accounts as between the two roads of in-

terest charged.

Q. Well, that the rate was raised to six or reduced

to four?

A. Raised to six.

Q. It indicated it formerly had been charged at

four per cent, and the difference was now charged?

A. Two per cent more.

Q. To raise it to six per cent?

A. Yes. That is year ending June 30, 1909.

Q. It is possibly the result of an erroneous compu-
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tation.

A. Pretty low rate of interest that year.

REDIRECT EXAMINATION.

Q. I now show you a statement which for the pur-

pose of identification may be marked "Defendants' Ex-

hibit 293," and ask you to explain where you obtained

that statement and what you understand it represents.

A. This statement represents the cost of the road

and equipment of the Oregon and California Railroad

Company at the close of each of the years named in the

statement—December 31, 1888, $30,927,000,—and June

30, 1912—

Q. You need not read the statement.

A. The first year in the statement is December 31,

1888, $30,927,000; June 30, 1912, $41,147,417.58.

Q. Now, from what sources did you obtain the

figures for the years ending December 31, 1888, and

down to and including December 31, 1895?

A. The figures for those years were taken from

the annual reports of the Southern Pacific Company

forwarded to its directors.

Q. Do you recall, Mr. Adams, whether those re-

ports are made to the Interstate Commerce Commission

in the name of the Oregon and California Railroad Com-

pany as well as in the name of the Southern Pacific

Company, as to this particular mileage, or as to each

so-called leased company?
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A. There are two reports made. One is by the

Southern Pacific Company—the operating company,

and the other by the Oregon and California Railroad

Company.

Q. They are both required to be made to the Inter-

state Commerce Commission?

A. Yes. They require a different form of report

for an operating company and a leased company; but

the reports are rendered in accordance with the require-

ments of the commission.

Q. And these, then, are official figures taken from

those reports?

A. Oh, yes, yes.

Whereupon defendants offered in evidence Defen-

dants' Exhibit 293, to which complainant objected on

the ground made to Defendants' Exhibit 286. Where-

upon said Defendants' Exhibit 293 was received in evi-

dence and marked "Defendants' Exhibit 293" and is

hereinafter set out and described and made a part of this

statement of the evidence and identified as such.

Whereupon the witness further testified:

Q. Do you know why it was there was a change in

the fiscal year from December 31st to June 30th, or

do you have any knowledge on that subject?

A. Why, yes, it was made to conform with the

reports that were made by railroad companies generally

to the Interstate Commerce Commission. Their fiscal

year ends June 30th,
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Q. That is, the fiscal year of the Interstate Com-

merce Commission?

A. Yes, the fiscal year ; and usually a railroad com-

pany's fiscal year ends June 30th to conform with the

Commission's year.

RECROSS EXAMINATION.

Q. Now, by process of subtraction you can deter-

mine from this defendants' exhibit 293 the amount ex-

pended in any given fiscal year that is covered by the

report for betterments and improvements and additions ?

A. That is correct.

Q. And construction? (That is all included of

course?

A. Yes.

Q. That is, it would include new construction and

betterments and additions as well?

A. It would include—no, new construction. Con-

struction of a new line would not be included in there.

I mean by that that that does not include the entire con-

struction of lines in Oregon. It would include any new

work on the Oregon and California Railroad.

Q. Or any new construction by that company or

in the name of that company ?

A. Yes.

Q. But not any new Southern Pacific Company

lines in the name of some other corporation?
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A. Yes, that is it. , >

Q. I understand.

REDIRECT EXAMINATION.

Q. Mr. Adams, I wish you would refer to defen-

dants' exhibit 291, and make such explanation of that

exhibit as j^ou think will show what is the status of this

$956,826.99.

A. On the right hand side of the statement we find

cash receipts from May 13, 1887, to end of current

month, $4,603,250.82. We find on the middle part of

that statement advances by O. & C. railroad $956,-

826.99, making a total of $5,560,077.81, which was dis-

posed of as follows: Expenses and taxes (left hand

side of the statement) $3,062,364.80; cash paid over to

trustee $2,497,713.01, making the total of the receipts

$5,560,077.81.

Q. Then somebody must have advanced $956,-

826.99 for expenses and taxes more than the total re-

ceipts on account of this trust fund?

A. The expenditures for that amount in excess of

the receipts, which amount was advanced by the Oregon

and California Railroad Company as shown by the

statement.

RECROSS EXAMINATION.

Q. Is that item included in the expenses and taxes

account of $3,062,364.80?

A. The item of advances by O. & C?
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Q. Yes.

A. No, sir.

Q. Then this statement shows the expenses and

taxes of this land grant, or these land grants, from May
13, 1887, to June 30, 1912, to be over $4,000,000.00?

A. No, sir. It shows them to be $3,062,364.80.

Q. Well, I ask you if that item of expense that is

designated as advances by O. & C. K. R. Co. for ex-

penses and taxes—$956,826.99, is a part of the $3,062,-

364.80, or whether it should be added to it to get the

total expenses and taxes.

A. No, no, not at all. The item of expenses and

taxes, the $3,062,364.80 is fixed—that is an expense.

That is nothing else. That is expenses incurred. Now,

to meet the expenses incurred and the amount paid to

the trustee required over and above the receipts some one

to advance some money, namely $956,826.99, which was

advanced by the Oregon and California Railroad Com-

pany.

Q. I am going to get to that part in a moment,

but you don't understand me. I say, that that is not

an expense in addition to this $3,062,364.80, but is in-

cluded in that amount.

A. No, it is not an expense in addition, nor is it

included in the amount.

Q. Why is it designated for expenses and taxes?

A. Where is it designated?
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Q. Why is it designated for expenses and taxes ?

A. It is not designated for expenses and taxes.

The expenses and taxes are as shown—$3,062,364.80,

you see. That is expenses and taxes. Now then, paid

to trustee $2,497,713.01, making the total of $5,560,-

077.81. Now, the receipts were short of that amount

$956,826.99. Some one put up that cash—the Oregon

and California Railroad Company.

Q. That is exactly the point. But I am trying to

get you to exj)lain that that is not an added expense. If

it had just read, "Cash advanced," it would have been

just as intelligible as it is now.

A. Excuse me, but it is not an added expense. If

I did not state that, it is not.

Q. That is what I am trying to develop—that

should not be added to the other.

A. No, you are right.

Q. It is just cash advanced?

A. Yes.

Q. You say that is advanced by the Oregon and

California Railroad Company?

A. Yes.

Q. Well, where do they get the money?

A. Why, the Oregon and California Railroad Com-

pany—where did they get that money? Presumably

from the Southern Pacific Company. But whether

they got this money, or what money they got, the South-
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ern Pacific Comj)any advanced them money and have

advanced money to them all through the yeax and years.

Q. Do you keep a cash account for the Oregon and

California Railroad Company?

A. In that way—credit their account with the

credit, and charge their account with the cash received

and with the cash disbursed on account of the land ac-

counts, speaking of Oregon and California land ac-

counts.

Q. You mean, as you testified this morning, that

you keep an account of the cash that the Southern

Pacific Company receives and that it disburses?

A. Yes.

Q. But you do not mean that the Oregon and Cali-

fornia Railroad Company actually receives or disburses

any cash?

A. No. No, I don't mean that at all.

Q. And this $956,826.99 was obviously advanced

by the Southern Pacific Company, but in its account

with the Oregon and California Railroad Company it

was charged against the Oregon and California Rail-

road Company.

A. That is what it amounts to.

Q. That is all there is to it?

A. Yes ; there cannot be anything else.

Q. You don't understand that to be an advance

in one sum, but the total of perhaps several items?
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A. They paid the bills as they came along.

Q. It is probably the total of a number of items

rather than a single item?

A. That is right.

Q. And I presume those same items, or at least a

part of them, would be found in this more detailed state-

ment, defendants' exhibit 290, as having been advanced

by the New York office, or the San Francisco office for

that matter, and charged against the O. &. C?

A. Yes, they will appear in there as the transac-

tions occurred, but as to detail more particularly in the

statement of expenses and receipts as shown by this.

This is the analysis always.

Mr. Fenton: Referring to what exhibit now?

A. 287, I guess that is called. That form is the

class of expenditures, you know. But your statement

is correct that they will be found in that form.

Q. That is, for the years that are covered by ex-

hibit 290?

A. Yes, sir.

Q. This may include additions prior to the year

1905? This item of $956,826.99 appearing in defen-

dants' exhibit 291 may include items antedating this

exhibit 290, for all you know?

A. Possibly, but I think not. I think there is

nothing there prior to 1908. I think it is all since that

time.
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Q. You think the items could be ascertained more

specificalty, then, in this exhibit 290?

A. Oh, no ; you could not find the item in there, no.

You could not get that out. It simply means that the

Southern Pacific Company has paid those bills, and that

is the amount that they have advanced to them.

Q. They must appear in this?

A. They do appear in there, but you would not

recognize them from that statement, nor no one else. I

mean that you could not locate an expenditure with

cash as you find it in there. Now, I wanted to make

this clear, and I hope that I have. The statement seems

to be left handed till you look at it closely.

Whereupon J. H. SHARP, called as a witness on

behalf of the defendants being first duly sworn, testi-

fied that he is tax clerk in the Land Department and

commenced employment with the Company in 1883,

under William H. Mills, then land agent for the Central

Pacific Railroad Company. He became a deputy under

Mills in 1885, and continued such deputy for William

H. Mills, land agent of the Central Pacific Railroad

Company until the death of Mills in May, 1907. ^lills

was appointed land agent of the Oregon and California

Railroad Company in 1888 and until his death occupied

that position; his position as deputy did not apply to

the Oregon and California; he had no formal appoint-

ment, but had charge just the same. "Defendants' Ex-

hibit 255" being deed form 3332, form 4501 and form

4502, purporting to be forms of deeds of the Central
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Pacific Railway Company are the same forms in general

use by the Central Pacific Land Department at the time

Mills was ajDpointed land agent of the Oregon and Cali-

fornia Railroad Company. These forms were drafted

by William Singer, Jr. Mills was never at any time

land agent of the Southern Pacific Company. The

Southern Pacific Company did not, to his knowledge,

have a land department in San Francisco. Prior to

the time that Charles W. Eberlein succeeded George H.

Andrews as acting land agent, the land department of

the Oregon and California Railroad Company was main-

tained and operated at Portland. Andrews reported

any matters of that kind to Mills under whose direction

he was acting.

Whereupon on cross-examination witness further

testified that Mills was land agent of the Central Pacific

Railroad Company, which included not only the grant

to the Central Pacific under the Act of July 1, 1862,

but the grant to the California & Oregon Railroad Com-
pany under the Act of July 25, 1866. His title was

land agent. Shortly after the Oregon and California

Railroad Company became a part of the system of rail-

roads operated by the Southern Pacific Company.

Mills then became land agent of the Oregon and Cali-

fornia Railway Company and George H. Andrews at

Portland acted under the direction of Mills. He means

to say that the Southern Pacific Company itself did not

have anything to say as to the policies to be pursued in

the disposition of the lands of its constituent companies,

and that it did not influence under the administration of
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Mills the policies pursued by the Central Pacific Rail-

road Company as to its original grant or as to the grant

to the California & Oregon Railroad Company, or as to

the grants in the State of Oregon involved in this case.

He believes Huntington was president of the Southern

Pacific Companj^ during that time, but could not say

whether or not Mills was responsible to Huntington for

the discharge of his duties. He supposes Mills took his

instructions from the Board of Directors of the Central

Pacific Railroad Company, but he never knew Mills to

have any practical instructions or suggestions from time

to time while Mills was engaged in that work. He does

not know that Mills was subject to instructions of Hunt-

ington as to land matters, but thinks Mills was given

free range by the Board of Directors. He does not know

anything about any other duties of Mills, but only knows

that his duties related to land matters. The connection

of Mills with the Company related to these land grants

and land matters and not to operation or anything of

that kind. He believes that Judge Cornish was at the

head of the land department after the Southern Pacific

Company became a part of the so-called Harriman lines

—he so understood it. In that way he may have at that

time had general supervision of the policies of all these

land departments, but he does not know anything about

that himself. He took his instructions from Mills, and

he does not feel competent to say from whom Mills took

his instructions, outside of the instructions that Mills got

from the Board of Directors of the Central Pacific Rail-

road Company in his appointment.
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Whereupon DAVID LORING, called as a witness

on behalf of defendants and being first duly sworn, tes-

tified that he resides at Portland, Oregon, and is at pres-

ent a civil engineer and surveyor and is not in the em-

ploy of the Southern Pacific Company or the Oregon

and California Railroad Company, or any of the parties

to this suit. He entered the employ of the Oregon and

California Railroad Company March 1, 1882, as en-

gineer on location and construction during a portion of

that year. Later on he was for a short time in charge

of the taxes of the land department and immediately

after that was right of way agent, obtaining the right

of way on the southern extension from Roseburg to the

State line of Oregon, to the southern State line. After

that was finished he went into the land department of

the Company as chief clerk, that was sometime in 1884,

and he remained there as such until October 1, 1904.

During the last two years, or about that length of time,

he was assistant treasurer to the Oregon and Califor-

nia Railroad Company, his immediate superior, while

he was in the land department was George H. Andrews,

who was first secretary and treasurer of the Company
and supervised the operation of the land department

and who later on became acting land agent and remained

such until October 1st, 1904. Andrews was succeeded

as acting land agent of the Oregon and California Rail-

road Company by Charles W. Eberlein, who took charge

as he understands. He has no personal knowledge what

his position was. The land department of the Oregon

and California Railroad Company during the time he
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was connected with the Company was maintained, lo-

cated and operated at Portland, Oregon, and he served

as chief clerk from early in 1884.

Whereupon over the objection of counsel for com-

plainant that the same was immaterial and irrelevant

and that the witness was incompetent to testify as to the

policy of the corporation, witness further testified that

when he went into the office the land agent I. R. Moores

had just lately died and he was put in charge of the of-

fice, subject to the supervision of Mr. Andrews, whose

office was on the lower floor while theirs was on the up-

per floor of the building. He found a form of contract

in force requiring payments annually with interest and

deeds to cover the same when paid up in full and col-

lections were made on these contracts according to the

form required. The tract books, meaning the plat books,

showing the land, had prices marked on them by their

predecessors, and where he thought the land was not

priced high enough, he changed the prices to conform

to what in his judgment they should be sold at, and in

cases where those lands were sold the contracts were

made out in conformity with those prices, subject to Mr.

Andrews' revision. In some cases Andrews changed the

prices and in some he did not. They had a book which

had been made up before the time of witness from exam-

inations made by field agents of the property with the

appraised prices on them, varying from 25 cents to

$10.00 or $12.00 an acre. These prices were not marked

on the plats, but in selling any of the land included in

these examinations they were guided by them in the price.
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Some years afterwards they started examining lands on

their own behalf and the appraised values as given by

the examiners were entered with the description of the

property in the same book up to a certain length of time.

Then he made a set of books which each field agent

should have covering a whole township of odd numbered

sections and his descriptions were all written in those

with his appraisement of value, and filed, and were used

thereafter. When contracts which had been made were

paid up, the proper deed was filled out to conform to the

conditions in the contract, and a list of the same was

made up monthly or periodically, and executed by the

president and secretary and he as notary executed nearly

all of these deeds with the exception of when he might

have been away on a vacation or sick. The deeds pro-

vided a release of the mortgage given to the Union Trust

Company of July 1, 1887, for that particular tract of

land and after the deeds were executed at Portland they

were sent to the trustees to be released there. A list of

the lands with a full statement of the amounts received

was sent with them and in due time they came back and

were delivered to the owners, if they could find them.

They could not always find them. That is to say that

the deeds were so drawn that the Union Trust Company
joined in releasing that particular tract.

Whereupon the witness further testified as follows:

Q. Now, what was done, if anything, about observ-

ing in any way the Act of April 10, 1869, attempting to

modify or limit the price and quantity at which the lands
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granted by the Act of Juty 25, 1866, should be sold,

and the provision of the Act of May 4, 1870, upon the

same subject, during the time that you had official con-

nection with this land department?

A. I don't think that I was governed at all by the

Act, only by instructions from my superior as to what

I should do in the office.

Q. And in placing the prices and in estimating the

quantities of land which should be sold or included in any

contract of sale or deed, did the Company in the admin-

istration of this grant while you were in the office or con-

nected with the land department, pay any attention to

those statutes?

A. In respect of settlers on railroad land, odd sec-

tions, they made a point of selling to them at the ap-

praised value of the land without considering the im-

provements that there might be on it.

Q. Bj^ what appraised value do you mean?

A. By our field agent's, or such information as we

could otherwise gather.

Q. Now did that appraised value have any refer-

ence to the two dollars and a half an acre?

A, I don't know that it did; not in my instructions.

Q. Now those so-called settlers that might be on

an odd section within the limits of the grant, were there

many of them in the latter part of your administration

or were these principallj^ during the very early part?

A. They were nearly all south of Roseburg, who
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had settled on the land prior to the construction and

withdrawal of the land south of Roseburg, before my
time.

Q. That is to say, when the Company came to the

administration of the grant after the withdrawal of the

lands and the construction of the road it was found that

there were some people actually on odd sections within

the limits of the grant that had gone there prior to the

withdrawal and that as to these you recognized their ap-

plications to purchase and sold it to them at the ap-

praisal prices fixed by your cruisers; is that the way I

understand it?

A. That is the fact.

Q. And that is the way that that was handled ?

A. That is the fact.

Q. Could you, roughly speaking, give any estimate

as to the number of such so-called settlers or cases where

persons had gone upon the lands and had made some

improvements and were in possession when the Com-

pany undertook to administer the grant?

A. I could not give any estimate of amount or num-

ber of people. There was a book kept, called Railroad

Pre-emptions.

Q. Railroad Pre-emptions?

A. A railroad pre-emption book; and that was the

list I referred to. It was written out in the handwrit-

ing of our predecessors almost entirely, and when the

withdrawals were made so that it made the grant ef-



2192 O. (§ C. R. R. Co., et ah

fective to us we sent them proper notices, and I think

that out of the whole amount on that hst not over five

per cent responded. We sent them regular no-

tices, and then after a length of time we sent them

a registered letter stating that if they did not buy within

a certain time we should cancel that old filing and sell

to anyone else. Some responded and we sold to them

at the appraised value after we had examined it. When
they answered we sent out some one to look at it, and

then from his report we fixed the price.

Q. Were these so-called settlers that were in that

situation persons who had entered upon the l^nds sup-

posing or believing that they were public lands?

A. I could not say.

Q. And had undertaken to make settlements at one

hundred and sixty acres or less?

A. I could not say. I know positively, though, that

a great many of them were old donation settlers having

donations and having other lands adjoining.

Q. Well, had they moved off of their donation

claims on to these railroad lands, or simply enclosed

them?

A. I can't remember about that.

Q. In making these appraisals and selling these

lands to those people, did you, or did you not, estimate

the value of any of their improvements and charge them

for them, or did you just estimate the value of the land?

A. Estimated the value of the land.
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Q. Do you recall whether there was ever any con-

flict or contest between any of these so-called settlers and

the Company with reference to any of these lands?

A. I don't remember now.

Q. Don't you know, as a matter of fact, that there

were never any contests with reference to these lands

that were settled upon under these circumstances dur-

ing the time you had charge?

A. Not to my knowledge or remembrance.

Q. There were none to your knowledge?

A. Not to my knowledge or remembrance.

Q. What became of that book which you called

the Pre-emption Book, do you know?

A. It was, with all papers, turned over to Mr.

Eberlein.

Q. And could you give the Court any idea of about

the number of entries, I mean claims or pre-emption

claimants approximately that that book would have

in it?

A. I could give you approximately the number,

but a great many of them were by different parties for

the same land, or a portion of the same land overlap-

ping, so that it would not be the actual number of say

one hundred and sixty acres each.

Q. Can you give the Court any idea of the proba-

ble acreage of land that might have been affected or that

was affected by these so-called pre-emption filings, as
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you call them?

A. My remembrance is that there were in the

neighborhood of four hundred odd filings; but that

would not represent one hundred and sixty acres to

each, as I say, because what proportion were duplicated

or partially duplicated I can't tell.

Q. Now, as I understand you, Mr. Loring, the

Company undertook to recognize these people when

they were actual settlers on odd sections and to adjust

the prices to let them have the lands if thej^^ desired

them?

A. We did; and we sent notices to every one of

them.

Q. Without regard to the $2.50 an acre clause, or

without regard to their improvements?

A. Without regard to their improvements or any

price except what our field agents placed on it. If we

had an answer from a man that we sent to, then we ex-

amined the land. If we had no answer, we didn't ex-

amine the land.

Q. About what proportion of these pre-emption

entries in this book were put there by the predecessor of

Mr. Andrews, Mr. I. R. Moores?

A. Nearly all of them. There may have been a

few in the first two or three years of Mr. Andrews' and

my supervision.

Q. Now what was the policy, if you know, of the

Company during this time that j^ou were in the admin-
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istration of this grant with reference to encouragement

of the sales of these lands to persons who would settle or

cultivate the same or establish homes upon them?

A. The preference right was always given to them

as against anyone else.

Q. Do you recall, Mr, Loring, about when it was

that these lands that were remote from the foothills and

remote from the Willamette Valley and from the Rogue

River Valley and the Umpqua Vallejr, and the other

agricultural portions of Western Oregon, and that were

situated in the Coast Mountains and in the Cascade

Mountains, began to have an inquirng or general mar-

ket value for timber purposes ? Do you remember about

when that was?

A. No, I don't think I do.

Q. Well, was there a time during your connection

with the Company when there began an inquiry for

these outlying lands that had hitherto had no market

value and the inquiry was on account of their timber

values ?

A. My impression is it was after 1894, the high-

water; scarcely much of anything before that.

Q. Well now, was this inquiry all at once or was

it gradual?

A. It was gradual and increased as the Michigan

and Wisconsin and Minnesota timber men came out

here.
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different varieties on these lands. The lands were near-

ly always examined for timber. The books referred to

were about six inches by four and a half square, about

three-quarters of an inch thick. On the left hand side

of the page would be lines and the initails northeast, and

part way down northwest, and then southeast and then

southwest, for the quarter sections, and space enough

on that page to write in those descriptions of the land.

On the opposite page facing it w^as shown the quarter

sections, subdivided into forty-acre tracts, so that the to-

pography of the country could be put in there and that

went all through the book by quarter sections, so that

each book covered a whole township. The topography

of these lands examined, was shown, on that quarter

section diagram, on the opposite page from the writ-

ings, they were not put in by gradients. By topogra-

phy he means showing the lands where the streams ran

across the different lines of the forties or through them,

and showed, where the man was able to do it, the hatch-

ing, as they called it, showing the hills or the valleys, as

they might be; and in some instances they had barom-

eters, in most cases they did, and they put down the bar-

ometer reading of the elevations of the different points.

These books were printed and furnishd by the Company

through him in the shape of small octavos of about sev-

enty-two pages, practically. There were 18 sections to

a township and four pages to each section and the books

were three-quarters of an inch thick. When they were

completed by the field men, they were filed aw^ay in the

Company's office. He does not recall or state how
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much of these grants involved in this suit, including the

unpatented lands, was cruised in the field and reported

upon in this way before he left the Company in Octo-

ber, 1904, but would say that it was considerably more

than half. Richard Koehler was the excutive officer

of the Oregon and California Railroad Company that

resided at Portland at the tme and had general super-

vision over the land department and was in charge of the

operation of the road. His position as related to the

Oregon and California Railroad Company was that of

second vice-president and manager, as he understood it.

Koehler was also a director of the Company.

Whereupon the witness further testified as follows:

Q. What is the fact, Mr. Loring, if you know, as

to whether some of these lands in these early days that

were sold were sold at a price less than two and a half

an acre?

A. I don't think any were in our time, but my re-

membrance is that there were some few cases showing

on the contracts as sold less than that before our time.

Q. You say "our time"; you mean from the time

you came into connection with the Company?

A. Prior to 1884.

Q. Yes.

Mr. Townsend: Now you mean subsequent to

1884.

Mr. Fenton: When he said prior to his time he

meant prior to 1884.
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Q. Were you yourself over a considerable portion

of these lands during the time you were connected with

the Company in any way?

A. Yes, quite a considerable.

Q. What would be your knowledge as to whether

or not these parcels of land that were susceptible of ac-

tual settlement or the establishment of homes were large

or small tracts contiguous to each other, or whether they

were large or small tracts that were widely separated

from each other and with other lands between that were

either timber or incapable of actual settlement? What
is your recollection and knowledge on that subject,

based upon your personal knowledge from being over

these lands, and based upon your knowledge of these field

reports, these books that were returned to you, and the

official knowledge that you obtained in that way from

the records of the Company?

Mr. Townsend: The question is objected to in so

far as it relates to the knowledge of the witness based

upon field reports and any other source of information

than personal observation, as incompetent, hearsay and

irrelevant and immaterial. There is so much evidence

concerning the character of this land and its susceptibil-

ity to settlement that I have not incumbered the record

by interposing an objection every time the subject is

touched in the examination of the witnesses, and I there-

fore ask counsel to stipulate at this point that all testi-

many heretofore taken or hereafter taken concerning the

character of the land and its susceptibility to settlement
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shall be received subject to the objection by the Gov-

ernment that it is immaterial and irrelevant, the char-

acter of the lands in no way excusing breaches of the

condition as to quantity of lands to be sold to any one

purchaser or as to the price at which the same should

be sold, and the character of the land or its susceptibility

to settlement, therefore, being in no way at issue, direct-

ly or indirectly, in this case.

Mr. Fenton: It may be understood, and the de-

fendants so stipulate, that the Government may save

its objection and exception to all testimony of this char-

acter heretofore taken or all that may be taken here-

after, tending to show the character or kind of land, or

its capabilities, as stated by counsel.

A. I had occasion to go over the greater part of the

lands south of Roseburg during my term as right of way

agent. Also after that every year I took two weeks in

the mountains hunting, and at a different locality every

year, for upwards of fifteen years, and I that way be-

came very conversant with the country and the nature

of the land. I can't remember any large tracts which

were remote from the immediate valley which would be

easily settled and upon which a man could make a liv-

ing. There were some small places which would make

a very good residence and perhaps could make a garden,

but he would have to clear the heavy timber to do any-

thing further, and they were not very near together.

Q. Were these parcels that were capable of being

occupied for a home site, for a garden and dwelling.
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with that. It was all done by instructions from Mr. An-

drews personally.

Q. Was this claim of the Company to ownership

one that was open and generally known to everybody,

if you know?

Mr. Townsend: Objected to as incompetent, irrel-

evant and immaterial, and assuming a state of facts not

shown to exist, and calling for a conclusion of the wit-

ness upon a question of fact and also a question of law

as to the character of the so-called claim of ownership.

A. It was so understood through the country, com-

monly.

Q. What is the fact, if you know, as to whether

prior to the completion of the railroad from Roseburg

south to the California state line, the timber lands, that

is such lands as were chiefly valuable for timber and

were not available or susceptible of settlement or the

establishment of homes, had any market or other value?

That is, the road was completed over the territory I have

mentioned in December, 1887. I refer to the time prior

to that time as to whether these timber lands so-called

had any market value.

Mr. Townsend: That is objected to as incompe-

tent, irrelevant and immaterial, and assuming that some

of the lands were not susceptible to settlement.

Witness: Will you state in what part of the grant?

Mr. Fenton: Read the question and that will indi-

cate it. I say the timber lands, prior to 1887.



vs. The United States 2205

(Last question read.)

A. There was no demand on our office for any of

the land as timber land. The only land I ever heard of

prior to that date as having a market value was the

Government even section lands south of the Siskiyou

Mountains and east of the Cascades known as the Jenny

Creek district, which was bought up by cash entry, a

great deal of it, and some by timber claims for timber.

Q. Was that in the eastern part of Jackson Coun-

ty, Oregon?

A. The southeastern and partly in Klamath.

Q. And in the State of Oregon or in the State of

California?

A. Oregon.

Q. Then you did hear that some of these lands

were entered under the pre-emption law, I mean the

even sections in the southeastern part of Jackson Coun-

ty and the western part of Klamath County, known as

the Jenny Creek country?

A. Yes, sir.

Q. And do you know what became of those lands?

Did you follow it up?

A. They were bought by speculators.

Q. Timber investors?

A. Yes, sir.

Q. Now were these lands prior to December, 1887,

and commonly called timber lands, applied for by any
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persons desiring to settle upon them the same so far

as you know? I mean to the Company.

A. If they appHed for the lands we didn't know

that they wanted to settle on them. The application

didn't have to so state.

Q. I understand, but from your knowledge of the ad-

ministration of the grant aren't you able to say whether

people applied for any of these timber lands for the

purpose of going in there and making homes on them or

settling ?

A. Not to my knowledge.

Q. As a matter of fact, was there prior to 1887

any movement in these Company lands on the part of

the Company or any applicants to purchase for any

purpose of any considerable amount?

A. No, except there was a slight movement in the

eastern part of Clackamas County.

Q. Clackamas County?

A. Yes, which was nearby here.

Q. That is south of Portland here?

A. And the timber being susceptible, being easily

gotten to market; they would go in there and cut that

off and could utilize it nearby.

Q. Well, these people that would apply for the

purchase of these lands in Clackamas County, were they

applying for it or buying it for the timber that was on

it, or buying it for the land to make homes ?
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A. Some of them made homes on it after they cut

the timber off, but whether they stayed there any length

of time I could not say. They had their homes there

at the time, a few of the purchasers. They were pur-

chasers from us.

Q. But you don't know whether these purchasers

in a short time sold the lands to mill men and afterwards

moved away? You don't know?

A. I have no knowledge of that.

Q. Do you know of your own knowledge of any

of these people that bought a quarter section from the

Company in the eastern part of Clackamas County that

removed all the timber from any of those quarter sec-

tions that were timbeerd lands when they bought them?

A. No.

Q. As a matter of fact, a few German settlers

bought some of these lands in the eastern part of Clack-

amas County and made small clearings and lived on

these lands and sold timber from these lands to the saw

mill men while they were living there?

A. Yes.

Q. Isn't that about the way that that was done in

small quantities?

A. To my personal knowledge it was done in some

few cases. I was on the ground and saw the places.

Q. Was there any considerable number of those in-

stances, or only a few?

A. Not many.
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Q. What do you mean by not many, as many as

twenty or thirty, or how many?

A. Well, of the lands which we sold in that locality

I should not suppose there was more than five per cent

of them that did that.

Q. Five per cent of the sales which the Company

made?

A. Yes.

Q. Now what is the fact, Mr. Loring, as to wheth-

er or not during all the time you were connected with the

Company in its land department the Company did not

undertake to sell its lands that it did sell at the best

price that it could obtain to anyone who wanted to buy

without regard to two and a half an acre, or without

regard to the area, other than these cases where these

pre-emption people had, as you say, in the early days

gone upon some of these lands where the Company pre-

ferred them ? What is the fact as to how that was done ?

A. We always got the best price we could.

Q. And did you, or not, sell more or less than one

hundred and sixty acres, as the circumstances seemed

favorable to the Company?

A. We sold as much as the man was willing to buy.

Q. Is it or not true that the land sales at j)rices ex-

ceeding two and a half an acre and in quantities exceed-

ing one hundred and sixty acres to a single person were

generally unknown and kept secret by the Company?

Did the Company maintain, or attempt to maintain,
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any secrecy as to its conduct of its business in this re-

spect?

A. I never knew there was any particular secrecy

maintained, otherwise than if an outside party who was

not purchasing should inquire what land we had sold

and how much to any particular person, we refused to

give him information, as it was none of his business.

Q. Well, why did you do that?

A. Simply because it was a matter between us and

the purchaser.

Q. If you had other lands for sale in the same

vicinity and had sold to John Smith, for instance, one

eighty in the same section and John Jones would come

in and want to buy an eighty alongside of him and

should ask you what John Smith paid for the eighty,

would you refuse to tell him?

A. I don't remember, but I don't think I should

tell him. I should tell him the price of the land we

wanted, but it didn't matter

—

Q (Interrupting) Now did you give any in-

structions to these people who took these contracts for

the purchase and sale of the property that were paya-

ble in installments, that they should keep still and never

show their contracts to anybody, or keep it away from

the public?

A. No.

Q. Now, if you had been handling this same body

of land and had not obtained the title under these acts
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of Congress but had bought them yourself without re-

gard to any of the terms of any statute, had a fee simple

title, would you have maintained the same policy of

telling an inquirer who asked about the price at which

somebody else had bought a piece of land, that you

could not tell him what it was, or you didn't want to,

or you would not tell him? Would you have pursued

the same policy with reference to that kind of land as

you did with reference to this land grant?

A. I don't know but what I should have.

Q. State to the court whether or not, Mr. Loring,

the company, or any of your officers over j^ou and giv-

ing you directions, at any time withheld from the pub-

lic or secreted from the public, as charged in the bill of

complaint in this case, in substance, so as to conceal the

fact that some of these lands were sold and most of them

were sold in excess of two and a half an acre, and some

of them in quantities in excess of one hundred and six-

tj^ acres?

A. No.

Q. Did the Company, or you, or anyone connected

with the Company, withhold from the public records any

of these contracts if the parties desired to have them

recorded ?

A. No.

Mr. Townsend: Were any of these contracts ac-

knowledged ?

A. No.
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Mr. Townsend : Were any of them entitled to rec-

ord under the laws of this state?

A. They were recorded, some were.

Witness: I said some were recorded.

Mr. Townsend: Were any of them entitled to rec-

ord under the laws of this state?

Witness: I don't know."

Whereupon the witness on cross-examination fur-

ther testified that he has lived in Portland continuously

since he severed his connection with the Oregon and Cal-

ifornia Railroad Company on October 1, 1904, and he

was living in Portland during the year 1907 and recalls

meeting Mr. Townsend, counsel for the com])lainant,

on August 23, 1907, or about that time and discussed

the general subject of his knowledge concerning this

land grant with him. The conversation took place in

the old grand jury room of the Post Office Building

and in the northwest corner thereof at Portland, Ore-

gon. He could not say that Mr. Fulkerson as stenog-

rapher took down in short hand the information which

witness gave Townsend. His impression is that the

stenographer was a woman but he would not say that

Mr. Fulkerson was not the person, he does not know.

He remembers that the statement was taken down in

short hand and that he gave the information from time

to time as Mr. Townsend dictated the substance of it to

the stenographer in his presence, and that afterwards

when the statement was completed, a copy was given to
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him for inspection in Mr. Townsend's office and he read

it over and corrected it.

A\Tiereupon witness examined "Government's Ex-

hibit 116" and further interrogated in reference thereto

testified that Mr. Townsend, after discussing one sub-

ject with him would then dictate the substance of it

consisting of a few hues or in some instances a para-

graph and in that w^ay they went through the subject

and Mr. Townsend and he did not talk the entire sub-

ject first and then dictate the entire statement after-

wards. He corrected Townsend, if the latter made an

erroneous statement as he dictated. He did not intend

to make any statement to Townsend but intended to as-

sent to what Townsend might make if it was correct.

Witness gave Townsend the information first and then

Townsend attempted to dictate to the stenographer the

ir. formation which he gave to Townsend and as Town-

send dictated witness corrected it from time to time if

Townsend made any error. Referring to this state-

ment "Government's Exhibit 116" witness says that it

is not the statement which he made for the reason that

he swore to and signed two statements under promise

that he would have one of them which was never sriven

to him—this statement is not signed.

Whereupon the witness further testified as follows:

"Q. Now, you have examined this document Gov-

ernment's Exhibit 116; you have read it, have you, Mr.

Loring ?

A, Yes, sir.
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Q. You have just called my attention to one por-

tion of it which you say you do not recollect of having

stated. Please underscore that part, and then I will

read it into the record. I erased your crosses, but you

know where it is.

(The witness here underscored portions of said doc-

ument, as requested.)

Q. Now 3^ou have indicated that on page 5 of this

statement the words "and it was the policy of the Com-

panj^ to avoid selecting as long as possible in order to

keep them off the tax rolls," and also the words occur-

ring four lines beyond, "and second, to avoid taxes,"

were not included in the oral statement which you made

to me and that you do not recall that it was included in

the statement that I dictated?

A. It should not have been, because it was not a

fact and I would not have made any such statement un-

less it were a fact.

Q. So that your recollection is that you did not

make those statements and that those expressions and

words were not in the statement that you made to me

and which I dictated?

A. They were not intended to be.

Q. I say that is your recollection, that they were

not?

A. Yes, because I would not have assented to any-

thinsT of the kind if I had known that it was there.

Q. With that exception do you say that the bal-
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ance of the statement is correct, in substance, as the

statement that you made to me at that time?

A. As near as I can remember.

Q. You would not now deny any of the balance of

the statement?

A. I don't think I should, no.

Mr. Townsend: I now offer

—

Witness (interrupting) : One minute, Mr. To^vn-

send, further on there, there are some statements relat-

ing to mineral examinations and sales which are rather

obscure in the wording. I can understand what is

meant there, but perhaps someone else might not.

Q. Well, I will give you an opportunity to explain

^vhat you meant by that, and that will clear it up. That

is not probably material at this time, because not cov-

ered hy your present examination, but so that you may
not be misunderstood you are entitled to explain it,

and I will give you an opportunity to, and I don't know

any better time than right now. Please indicate the

part that you refer to, designating it by page, and make

any explanation that you think proper.

A. Mr. To\^^lsend, this is what I referred to. The

clause here reads, "It is also a fact that afterwards min-

erals were discovered, and such lands were sold as min-

eral lands after being patented." That is not what I

would have intended to sa}^ I should have intended to

say, "It is also a fact that where mineral lands were dis-

covered such lands were sold as mineral lands after be-
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iiig patented."

Mr. Townsend: I will state that I had that same

understanding.

Witness: That I have just stated?

Mr. Townsend: Yes; and the awkward phrase-

ology of it in this statement was mere carelessness in

dictating.

Witness: That is the way it looked to me.

Mr. Townsend: I did not understand that you

meant to say that they found where there were mineral

lands and then got them patented.

Witness: That is the way it reads there.

Mr. Townsend: Well, it is susceptible, possibly, to

that construction.

Witness : Yes.

Mr. Townsend: But that is not the way it was in-

tended.

Witness : No.

Whereupon complainant offered and there was re-

ceived in evidence "Government's Exhibit 116" to which

defendants objected as incompetent, immaterial and ir-

relevant and not competent particularly by way of im-

peachment, which exhibit is hereinafter set out and de-

scribed and made a part of this Statement of Evidence

and identified as such.

Whereupon witness further testified that when he
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became chief clerk of the Land Department in 1884 he

fomid the records of the office were kept at least in part

upon plats and part upon tract books and that some

of the patented lands had been appraised and prices had

been fixed upon the lands and these prices noted only

on the plats. They also included lands not patented but

no indemnity lands that had not been patented and they

related more to the northerly part of the grant than to

the southerly part. He has no personal knowledge of

the method pursued by his predecessors in that work ar-

riving at these prices except from the books of reports

of field examiners. There were some small packages in

the office when he went there but most of these had been

rewritten into the book to which he has referred, but there

was a great deal more examination and appraisal of the

lands and fixing prices after he came into the office than

before. When he and Andrews were of the opinion that

the price which he found in the office, as to any partic-

ular piece of land, was insufficient he raised it to its real

market value, according to his judgment. He fixed

these prices subject to the approval of Andrews for the

first year or two, and after that either Andrews did it

or he and Andrews did it jointly, after Andrews moved

up into their office. That practice continued as to fixing

the price of these railroad lands more or less until he sev-

ered his connection on October 1, 1904. Andrews prac-

tically did it all the last ten years of their connection.

No one supervised ]Mr. Andrews' work and Mills did

not give his personal attention to the fixing of the prices

of these lands unless Andrews asked his advice and that



vs. The United States 2217

was not as to all of the lands but as to some particular

parcel of land, nor did Andrews ever consult anyone

else besides Mills to the knowledge of witness. Witness

did not to his knowledge consult anyone except An-

drews or Mills, at least he has no personal recollection

of doing so and never to his knowledge, after July 1,

1887, did the Union Trust Company take any part

whatever in fixing the price at which these lands should

be sold. The matter was determined, so far as he knew,

by the employes of the Railroad Company and the Trust

Company's connection with the sales of the land was lim-

ited to receiving the money and joining in the deeds.

Whereupon the witness further testified as follows:

"Q. Now, I did not quite understand what you

meant by this class of pre-emptioners who were listed in

this book which you found, and I think you said perhaps

some additions were made to it after you came into the

office. Let me ask you rather an involved question, but

please follow it closely so that I can see what you mean.

Do you mean that this book contained a list of those peo-

ple who settled upon the land before the filing of the

map of definite location and before the withdrawal of

the lands of the Department of the Interior?

A. I don't know that they settled on it. They made

their filings with us prior to that time. I have stated that

I don't know if any of them were actual settlers on the

land, in direct-examination.

Q. I understand, but they purported to be and filed

some sort of a claim to that effect with you; is that it?
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A. Yes.

Q. Now did you have regular blanks for them to

make those claims upon, to make those filings?

A. I don't remember.

Q. You don't know whether it was a uniform form

of blank, or whether they came in in different forms ?

A. I can't remember that. They were all entered

in this book in somebody's handwriting but ours ; wheth-

er they were in regular formal ajjplication blanks or oth-

erwise I don't now remember.

Q. Well, the substance of them was that they rep-

resented that they had settled upon the lands before the

lands had been withdrawn, and that they desired to pur-

chase them from the Railroad Company? Was that the

substance of it? Or did they claim some right to pur-

chase ?

A. I don't know that they claimed an}' right. I

think that they claimed that they were settlers on the

land.

Q. And desired to purchase?

A. And desired to purchase.

Q. When you say that thej^ were given preference

to purchase, Mr. Loring, isn't this the fact : That at that

time there was not a very large demand for those lands,

and they were the most likely purchasers and therefore

you were naturally brought into negotiation with them

first as to the sale of those lands?
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A. I don't know about that. All that southern

country from Roseburg south, before the maps of defi-

nite location and withdrawal nearly all of that land could

have been bought and was bought around there for a

dollar and a quarter an acre. It was then offered land

and it could be bought cheaply, and they did buy it all

through there for that.

Q. You mean from the Government?

A. From the Government. You could go into the

Land Office at Roseburg and buy day after day; one

person could buy as much as he wanted to.

Q. Well then, you do not remember, do you, of

there being any contests or any competition between

these so-called settlers who wanted to purchase and per-

sons who did not claim to be settlers?

A. Not at that time.

Q. As a matter of fact, if a person who had not

claimed to be a settler had offered you more for the land

you would have sold to him, wouldn't you?

A. Not if it had this filing on it. When we com-

menced selling south of Roseburg, which we didn't do

until after the maps of definite location and withdrawal,

and I think still later than that, when anyone made an

application for land we always referred to this old pre-

emption book to see if it conflicted with any of those

applications before we sold to the one that was a new

applicant.

Q. If the so-called pre-emption claimant, which is
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sufficiently accurate for the purpose of our examina-

tion here, if he would give the same price as anyone else

you gave him preference, did you not?

A. Yes.

Q. Now if he would not give as much as another

applicant to purchase, would you still give him the pref-

erence ?

A. There never was such an instance.

Q. Well, that is what I meant before, that there

never was a time when you really had an opportunit}^

to demonstrate whether you would give the settler the

preference if somebody else would have offered a greater

price. There never was such a time, was there ?

A. I don't know of any such instance.

Q. So that you do not mean that you gave these set-

tlers a preference in that sense that you would sell to

them for less than you wovild to anyone else?

A. Not unless they had refused to purchase at the

price we offered.

Q. Not unless who had refused?

A. You see, we notified all those parties to pur-

chase when we were ready to sell; all of them; and then

afterwards, whether we got replies, or if we did not get

replies we sent registered notices to see if we could get

answers, and where we got answers we then had the land

examined and gave them a price at which we would sell

to them. In almost all cases where we had answers
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thej^ purchased, and some they didn't. But I don't re-

member of any case where anyone who was not one of

these pre-emptors offered to buy any land that a pre-

emptor had applied for and had answered those letters

which we sent out.

Q. So that this competition between the settlers

and the non-settlers never took place during that time?

A. Not as regards those pre-emptors south of

Roseburg.

Q. Now Mr. Loring, speaking generally the Com-

pany never to your knowledge made any effort to con-

fine themselves, or, rather, to keep within the restrictions

of these two grants as to the sale of the lands? I think

you testified on your direct-examination to that effect.

A. In what respect?

Q. As to the sale to actual settlers only in quan-

tities not exceeding one hundred and sixty acres to one

purchaser and for a price not exceeding two dollars and

a half an acre.

A. Only in relation to these pre-emption claimants

I have just lately referred to.

Q. Well, did you understand that that was in obe-

dience to these provisions of the grant?

A. No.

Q. So that that was a mere business policy of the

comj)any rather than responsive to these provisions of

the grant?
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A. That is all; thinking that they were there they

had the best right if they had made the improvements

which they claimed in their applications, we always gave

them the preference right; or any settler at any time

when he came up and claimed that he had a claim out

in the mountains anywhere and he wanted to buy, we sold

to him, rather, as against a large timber purchaser.

Q. Was there ever a time when you refused to sell

to anybody that came to purchase and would pay the

price that you asked?

A. I don't know any case.

Q. You don't know of a single instance during

your twenty years' experience when they ever refused

to sell to anybody when they came there and applied to

purchase and would pay the price that the Company

asked for the land?

A. I haven't any remembrance now, if there was

any such.

Q. So that, if a man came into the office and ap-

plied to purchase a tract of land and offered to pay your

price, he did not have to state whether he was a settler

or not in order to negotiate a purchase of the land?

A. No.

Q. Do you not remember the fact to be that after

Mr. Mills became land agent, and commencing with the

years, speaking generally now, from 1890 to 1894, with-

out confining it to any one of those years but at that
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general time, that the Company, acting through its land

graders and timber curisers, and particularly Mr. Britt

and Mr. Elliott, went out and blocked out timber lands

and rather encouraged the sale of the lands to the pur-

chasers of timber lands?

A. I don't know that that was done, no.

Q. It is a fact, is it not, that during all that time

the Company was endeavoring to sell all of the lands it

could and for the best price it could; that is true, isn't it?

A. Yes.

Q. And when this demand for timber lands began

the Company encouraged it and promoted the sale to

the timber land buyers, did it not?

A. That is the fact.

Q. And with that end in view they employed ex-

perienced timber cruisers, like Mr. Britt and Mr. El-

liott, and had them go out and block out timber proper-

ties that could be operated as one body and then nego-

tiated sales of those large bodies of timber lands?

A. I don't know that they blocked it out especially.

When any of those principal examiners went out they

would examine a township, or a certain number of town-

ships, but if some of the land was over a different water-

shed or different drain to that they were not so i^articu-

lar in examining that as they were the main body, but

they would complete the township over that divide if

they could do so in that season or in that tri]3.

Q. Well, that is what I meant. You have ex-
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pressed it more clearly than I did in my question; that

they would examine the land with reference to the water-

shed so that they could report the bodies of timber that

could be operated together.

A. That was part of their business ; what they went

for, in any event, anyhow.

Q. Now do you not remember that one of the first

large, timber sales that was made was in the Mohawk

Valley to the Boothe-Kelly Companj^ where Mr. Britt

went out and examined a bodj^ of land there in a given

watershed and reported it and through his efforts in con-

nection with j^ours, perhaps, and the other employes of

your office, that sale was negotiated to the Boothe-Kelly

Company?

A. Well, he didn't examine that for any one par-

ticular watershed. He was directed, if I remember right,

to examine all the lands in that locality that he could

that season. I don't think he did it in one season; I

think he took parts of two seasons to examine that tract

in there, and later on it took other parties' time to ex-

amine the balance that was further back.

Q. Now, after that body of timber was examined

and the practicability of operating it as a lumbering con-

cern was determined, do you not remember that negotia-

tions were entered into which resulted in the sale of a

large body of land in that vicinity to the Boothe-Kelly

Lumber Company?

A. The Boothe-Kelly Lumber Company,—John

Kelly applied at the office and went into the matter with
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Mr. Andrews and eventually bought a large tract of the

land and at another time later on bought some more.

Q. But you do not remember personally whether

Mr. Britt at the time he cruised it and examined it had

in mind a prospective sale to the Boothe-Kelly people?

A. No, I haven't the slightest idea.

Q. You don't remember? You don't know?

A. Oh, no, I don't know what he had in mind at

all.

Q. Now Mr. Loring, your recollection is that the

substantial demand for timber lands began in 1894, or

about that tame?

A. Somewhere after 1894; about that.

Q. There were a few scattering sales, you said, be-

fore, but the substantial part of the sales of timber lands

in large quantities took place after that?

A. Yes, except this large sale in eastern Multno-

mah, which was made before our time.

Q. To whom?

A. Neppach, I think.

Q. Oh, yes; and then there was that sale to the

Gardiner Mill Company, too, that was made before your

time?

A. Yes.

Q. So that down to that time, speaking generally,

the conditions of the market was such that there was

not much demand for these lands, except by settlers and
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in small quantities and for a small price ? That is true in

a general way, is it not?

A. Yes, generally.

Q. And the greater part of the large sales, that is

sales of large quantities to single purchasers and for a

price considerably in excess of two dollars and a half

an acre, took place after this demand for timber land

arose which you describe as having occurred about 1894,

or a little afterward?

A. That is correct.

Q. Did you ever hear while you were in the office

any discussion of these provisions of the grants relating

to the sale of the lands other than the discussion with

reference to the Eaton case over here in Clarke county,

Washington ?

A. No; it would not be discussed except between

Mr. Andrews and myself and Mr. Ewald, the old as-

sistant treasurer, and the question did not arise except

in that Eaton case.

Q. Down to that time it had never been discussed

even between yourselves?

A. Not between Mr. Andrews and myself?

Q. Well, between j^ourself and anybody else ?

A. No.

Q. That is what I meant.

A. Not with me; I hadn't.

Q. Then there was no discussion of it to your

knowledge?
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A. No.

Q. Now is it not true that there had been no pub-

lic discussion of the question that came to your knowl-

edge?

A. I haven't any knowledge of that.

Q. What I mean is, you knew of none?

A. I hadn't heard any.

Q. Now you do not know why this subject was not

discussed, do you?

A. Not the slightest idea.

Q. Have you any other explanation other than that

it had not been brought to the attention of the public?

A. I haven't any knowledge why it wasn't brought

to the attention of the public.

Q. But it was not brought to the attention of the

public, so far as you know?

A. Not to my knowledge.

Q. Did you find in the office any correspondence

with reference to these provisions of the grant and the

question whether they were enforcible or not?

A. Not that I know of. If there was I didn't

search back through anything. I had enough troubles

of my own without looking for back records.

Q. Well, of course in your work you would some-

times have occasion to refer to the back records, but

at no time did you run across any correspondence of that
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kind, as you now recollect? Is that true?

A. So far as I know. We had a good many papers

in the files and correspondence with the Registers and

Receivers of the various land offices, and that matter so

far as I saw in those files and looking for information

relating to different cases, never was touched on.

Q. Did you personally know of these restrictions of

the grant at the time that you entered the office?

A. No.

Q. It was some time afterwards that you learned

of it yourself?

A. A long time afterwards.

Q. Did you learn of it before the Eaton case?

A. No, it wasn't called to my attention.

Q. Nothing arose then, either publicly here in Ore-

gon or in connection with the discharge of your own

duties down there in the office, which called your at-

tention to these provisions of the grants?

A. No.

Whereupon defendants moved to strike out "Gov-

ernment's Exhibit 116" and the whole thereof as incom-

petent, irrelevant and immaterial and as hearsay and as

shown to be a narrative of a past transaction and a good

deal of such narrative as hearsay.

Whereupon CHARLES W. EBERLEIN, called

as a witness on behalf of defendants, being first duly

sworn testified that he resides at San Francisco. Was
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appointed acting land agent of the Oregon and Cali-

fornia Railroad Company in the fall of 1904, resigned

as such June 1, 1908. Before that time he reorganized

all the land grants of the Harriman System of roads,

Union Pacific, the several grants in Texas, Central Pa-

cific, Southern Pacific—^Southern Pacific Railroad

Company and Oregon and California Railroad Com-

pany. When he refers to the Harriman System of rail-

roads, he alludes to the Union Pacific, Southern Pacific

Company and the Southern Pacific Railroad Company,

all of these constituent companies. He made a quick

trip to the Pacific Coast in 1902, as near as he can place

it now, took a glance at things generally in the Port-

land and San Francisco offices and returned to New
York. Later, about the first of January, 1903, he came

to Portland and entered into a thorough examination of

all the affairs of the Oregon and California Railroad

Company land grants and went to California about June

1st and there took charge of land affairs. Subsequent

to January 1, 1903, the Oregon and California Railroad

Company land grants and Southern Pacific Company

land grant and the Central Pacific Railway grant came

under his supervision and examination. One of his

chief reasons for coming to the coast was to examine in-

to the affairs of these different land grants from a

business point of view to see if they could be handled

more economically and with greater facility and ease.

There were three complete organizations at that time

and all of them running on different plans—plans that

had been the growth of a great many years. Their books
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and their blanks, their method of doing business and

methods of accounting were all different. Each land

department was handling cash and doing an accounting

business, and for general purposes it was thought to be

wasteful and cumbersome, difficult to vmderstand by

people at a distance. It was for the purpose of con-

solidation and simplification that the work was done, as

much as for anything else. On an examination of rec-

ords at San Francisco he found complications arising

from a divided control. William H. Mills who was

land agent of the Central Pacific Railway Company,

held the title of land agent of the Oregon and California

Railroad Company, and had a set of tract books in the

office at San Francisco. George H. Andrews held the

title of acting land agent of the Oregon and California

Railroad Companj^ and was loaded with the care and all

the work practically of the Oregon and California Rail-

road Company grants. The divided control, the con-

tinued interference by Mills in things he did not know

anything about, led to a condition, necessarily, of con-

fusion in the records, and it was necessary in order to

get any understanding, and particularly to reform the

records, to suspend temporarily the business of the de-

partment, and that was done on his order, referring to

suspension of business, he means the sale of land, which

temporary suspension he ordered in the spring of 1903.

There was no regular order of withdrawal, he simply

told them to hold up sales while they wrote up new tract

books. In furtherance of his general plan to reorgan-

ize the land department of the Oregon and California
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Railroad Comj^any and to ascertain the status of these

grants, the financial situation of the sales and the con-

dition of the taxes, he found out by a pretty extended

examination made by himself individually, that a great

many errors and omissions had taken place in the tract

books of the Company and from any data in possession

of the road that he could find, it could not be supplied.

Deeds had been issued, warranty deeds in some cases, the

consideration taken and accepted and the lands after-

wards lost. Very often there had been sales, in a num-

ber of instances enough to put him on inquiry, lands had

been sold before patents had been issued and after-

wards patents had been denied. The whole condition

was such that any business man reducing his affairs to

order, would have called a halt. He devised a tract book

that would serve for all land grants, meaning the three

land grants, speaking of the Oregon and California

grants as one. Southern Pacific Railroad Company

grant as another and Central Pacific Railway grant as

another. The same form of tract book was devised to

meet all these cases, so that one set of men could keep

these different books, that there should be system and

order in all these land grants. The condition of the

Oregon grants—he does not wish to reflect on Mr. An-

drews, who is dead—the control of the grant was not in

his sole control, he was subject to very vexatious limi-

tations—the condition that had grown up called for a

change of system, which should have been made before

it was, to take care of complications in title. For in-

stance, the preparation of that general printed map of
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June 1, 1907, was started long before that date, that is

the date when it was printed, but in the preparation of

that map, his recollection is now, that many thousands

of donation land claims, about 10,000, are found within

the limits of that grant. There were a large number

unsettled and complications arising from resurveys.

These donation land claims had been taken up during

the fifties and their exterior boundaries did not coincide

at all times, leaving a small triangular strip of ground

in a great manj^ cases—islands in the Willamette River

and elsewhere—a large amount of land which, in the

condition of these grants down to very recent times, was

not considered worth anything ; but it was his business to

see that every particle of property that belonged to the

road should be gathered up and a record made of it.

That was the general condition that existed and had he

not come upon the ground at that time, some one would

have had to take up that work and prosecute it, simply

by reason of the changed land conditions, which were

then becoming acute, as they have since become acute.

It became necessary to practically examine in detail

every single section of land that originally fell to the

two roads, to follow the title first through the land of-

fices, and they were abstracted and all the data collated

and transferred to new tract books. They made exami-

nations, took the plats—United States Surveyor Gen-

eral's plats,—and in a number of cases those plats have

been succeeded by others. There have been innumera-

ble changes in these land grants. These donation land

claims were necessarily irregular and there were many
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thousands of them. There were no quadrangular surveys

at the time those lands were taken in Oregon. The do-

nation land claims were not taken according to legal sub-

divisions. There were no legal sub-divisions at the time

they were taken. The lands were settled upon as the

records apparently indicate and enclosures made, or tem-

porary surveys made, by settlers under the Donation

Act, and afterwards surveys were run out by the Sur-

veyor General to conform to the notification made by the

donation claimant. In doing so, donation land claims

were taken so as to include the best available land at the

time, and they would run the lines up the little valleys

of small streams. At the time he took charge of the

lands of the Oregon and California Railroad Company

they were not all sui'veyed, a large body is unsurveyed.

Speaking in a general way without reference to particu-

lar detail and referring to "Defendants' Exhibit 259,"

that is a fair representation of the record title as re-

flected by the records of the Surveyor General's office

and of the United States Land Offices and in checking

up the lands that are covered by the act of July 25,

1866, and the act of May 4, 1870, he found that it re-

quired, and became necessary in his judgment, to go

through all of these public records. He thinks the

records of the county were examined at that time for

taxes and that they relied upon the deed records of the

Company. They did not examine for deeds until at a

subsequent time. The work of reorganization and

checking up, was begun in the late spring of 1903 and

was practically completed in the fall of 1904. The work
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was pushed to the utmost. Worked as many people

as thej'^ could. The work was jammed through pretty

hard. It was desirable, in his opinion, that there should

be a careful examination of the lands lying along the

railroad lines by operating officials and traffic officials,

to determine what lands the railroad company should

reserve for its own operating and traffic purposes. As

to that, he means that it was simply good business that

at this time the operating officials should say what lands

they were going to need for extension of yards, for water

supply for engine, for fuel supply. At that time engines

were burning wood on some of these divisions south. As

to traffic, his experience on the Union Pacific and in the

east had shown him that with the filling up of the coun-

try, the extension of traffic would call for grounds at

central shipping points for stockyards and things of that

kind. He turned over to the operating and traffic offi-

cials a list of lands which he had prepared co-ordinately

with this other work, lands classified by section, town-

ship and range and also by counties, and they entered

opposite the specific tracts what the land was to be re-

served for and such reservations were entered on the

tract book. In the fall of 1904 the work had practically

been finished, excepting some general cleaning up, and

he removed all the records, files and property of the land

department to San Francisco and consolidated it there

with the Southern Pacific Railroad Company. He does

not mean consolidation in a legal sense of the term, but

simpy it was kept in the same office, under his super-

vision as land officer, and the books and records of the
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two grants, that is the Southern Pacific Railroad grant

and these two grants of the Oregon and California Rail-

road Company, were kept by the same set of men and

the records were kept separately. There could be no

consolidation of records. He removed the physical cus-

tody of these records of the Oregon and California Rail-

road Company appertaining to the land department to

the same set of offices in which he was also placing the

records of the Southern Pacific Railroad Company,

having charge of the grants in California, and he allowed

the same staff of clerks to work upon the respective

books of these land departments. Everything was kept

entirely separate. The blanks and correspondence of

the Oregon and California Railroad Company were even

printed on green paper to distinguish at all times and

keep from confusion. The Southern Pacific was on yel-

low paper. The reservation of 100,000 acres of timber

lands for the future use of the Companies, in the opera-

tion of the Oregon and California railroad was made

around near the railroad, convenient to transportation,

such as for the manufacture of ties and bridge timbers

and things of that kind, for the purpose of protecting

the railroad against any possible contingency that might

arise and to prevent the railroad, and incidentally the

public, from extortion on the part of large timber in-

terests ; and that was afterwards found to be most neces-

sary. These 100,000 acres were down around the

Umpqua River, he cannot give the exact boundaries,

though the lands were reserved and the plats thereof

were all filed in the New York office when he left there.
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Whereupon the witness further testified as follows:

Q. Now, what, if anything, did you do after you

had thus re-established the records according to your

plans, re-established the tract books according to your

plans, and removed the offices of the land department

of the Oregon and California Railroad Compam^ to San

Francisco, towards the restoration of the lands to sale

in the usual and ordinary way, and why was that not

consummated prior to April 18, 1906, when the fire in

San Francisco occurred? State fully and generally, in

your own way.

A. I notified my superiors in 1904, I think before

I took the property, the books and records away from

Portland, that we were ready; that the affairs of these

two grants had been thoroughly reorganized and placed

in a condition, a statement of the condition of the grants,

the acres patented and unsold, and unpatented and un-

surveyed, the whole thing was sent on, with the infor-

mation that we were—I was ready at least, to proceed

Avith the sales, or turn the grants over to a successor,

which was the agreement with me when I consented to

take the acting land agency, that I was to be relieved

just as soon as this thing could be brought about. Now,

as to the rest of your inquiry, in the fall of that year, I

think it was the winter of that year 1904-5, before the

first of January, though, because I fix the first of Janu-

ary by a forestry congress held in Washington, to which

I was the delegate from the Southern Pacific Railroad

Company. I was there at that time, so it was before
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that time that I fix it. I was called to Portland—

I

don't know now just how or why, or whether it was

on a request from Mr. Cotton^—but at any rate Mr. Cot-

ton surprised me by telling me that he had understood

that I had given out that the road was going to resume

sales, and was ready to, and I told him that I had, and

as far as I knew, there was no reason why they should

not go on at that time. "Well," he said, "you can't do

it. The taxes have not been paid for years on some of

it, and there are tax complications there. The records

are in such shape that you could not go on and sell land,

because you don't know but what a large part of this

grant has been lost."

Q. Who was and is Mr. Cotton?

A. W. W. Cotton is, I think, he was in those days

the attorney of the Oregon Railroad and Navigation

Company.

Q. Was he or not also the adviser of the general

officers that were in charge of the operation of these

railroads in Oregon?

A. Why, as I understood it, you were the counsel

and adviser for the Southern Pacific lines in Orearon:

but as an explanation, as near as I can place it, how Mr.

Cotton came to interest himself in this matter, was that

there had been about that time, I think before that time

a change in the tax management of these proj^erties,

both the O. R. & N. and the Southern Pacific lines in

Oregon, and Mr. Morrow, J. W. Morrow, I think his

name is

—
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Q. Yes.

A. Was appointed the tax agent or commissioner

of all of these properties, the Harriman properties in

Oregon.

Q. Isn't it a fact, Mr. Eberlein, that J. W. Mor-

row, who had been the tax agent of the O.-W. R. & N.

Company, or the O. R. and N. Company it was then,

was placed in charge of the tax matters of the Oregon

and California Railroad Company and the Southern

Pacific lines in Oregon, as a joint officer?

A. Yes, sir.

Q. And that Mr. Cotton was the legal adviser of

the O. R. & N. Company, and in that way came into

official relation with the tax department, or with the

officer handling the tax department of the Oregon and

California Railroad Company and its properties in Ore-

gon?

A. Mr. Morrow, as I recollect, I understood had

for years, or for some time at least, been the tax officer

of the Oregon Railroad and Navigation Company, re-

porting directly to Mr. Cotton, and that when a change

was made in the tax matters of the Southern Pacific

lines his jurisdiction was extended to cover, and he still

reported to Mr. Cotton.

Q. Now, then, at that point, after you had received

this advice from Mr. Cotton with reference to the state

of the tax affairs, tax matters, or tax titles affecting

these land grants in Oregon, what, if anything, did you

do towards investigating this matter, and what attorneys
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did 3^011 employ, and for how long did this work con-

tinue ?

A. The tax situation had not been considered by

me as important, as I understood that the taxes had

been paid on all patented lands. I had, in entering the

data, looked into that matter somewhat, but not at all

carefully, because I assumed that that had been done.

Mr. Cotton informed me that that condition was very

bad ; that undoubtedly a lot of lands had been lost. How
Mr. Cotton knew I never have been informed. At his

request I had employed his uncle, who is since dead, to

assist in this reorganization here, and he was representing

me while I was necessarily absent below, as I was a great

deal of the time.

Q. You refer to Mr. William Wick?

A. W. W. Wick. Now, Mr. Cotton made it ap-

pear to me that the situation was very bad.

Q. ¥/hat was the title of Mr. Wick's employment?

What was he called?

A. Oh, he was a clerk; that was all. He had no

title at all.

Q. But when you were absent, he was your rep-

resentative?

A. He was here, not in charge, but simplj^ in the

reorganization of the records doing the record, work and

following up these matters of title in the different of-

fices, and collating the stuff and putting it in shape that

it might be entered in the tract books. And Mr. Cotton
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then advised me that it would be necessary, by reason of

the peculiarity, as I recollect his advice, the peculiarity

in the laws of Oregon, that there should be an examina-

tion of the tax records of all the assessors' offices in

every county in which the grant lay in Oregon, for a

period of fifteen years, as to each tract of land, and he

advised the appointment of W. C. Bristol to take charge

of that, and to organize a force to go on and make this

examination, and that was done.

Q. Now, this reference to the tax laws of Oregon,

at that time do you recall whether it referred to the

fact, that under the laws of Oregon, then and now, lands

were required to be assessed in legal subdivisions, or by

proper descriptions, and that they might be assessed to

the owner, if known, or if not known, to an unknown

owner?

A. Yes, sir. We found that there was a large

amount of land assessed to unknown owner. Some of

it had gotten away.

Q. How long were your attorneys and tax agents

and special employes in that work, engaged in this work

of going through the assessment rolls and the tax mat-

ters for the purpose of removing any delinquent tax

sales, or clearing up the title that might be involved by

reason of anything of that kind over the period of fif-

teen years?

A. I can only speak for the work that was done

under my own jurisdiction, for which I was responsible.

Q. Well, that is what I mean.
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A. That investigation was a very long-winded af-

fair—necessarily so by reason of the condition of tax

records in some of these outlying counties, which was

exceedingly bad, and it took over a year. My report,

as I refresh my recollection from some correspondence

I saved from the fire, shows that I turned over the re-

sults of that investigation to Mr. O'Brien on, I believe,

the 30th of March, 1906. I think it appears in there,

just 25rior to the fire, with a request that he should take

it up and place it in the hands of attorneys to be

cleaned up.

Q. Now, did you also cause to be employed Angell

and Fisher, attorneys and searchers of records, and com-

petent men of this city, in connection with this work?

A. Yes, sir. Angell and Fisher were employed by

me, and the}^ reported first to Mr. Bristol; and after-

wards Mr. Bristol dropped out, and they reported to me

as long as that investigation was in effect.

Q. Now, as a matter of fact, Mr. Eberlein, after

your attorneys and your special representatives had

made this iixvestigation of these tax matters, you found

that there wasn't very much trouble with the lands on

account of tax matters, didn't you?

A. I paid very little attention to it after that; it

dragged along, as I was informed from time to time

—

it dragged along for several years in the hands of Mr.

Cotton, through a man by the name of Kollock, I be-

lieve.

Q. J. K, Kollock?
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A. Yes. But the final outcome of it all was that a

veiy small amount of land—some land was lost by that,

and there was a considerable body of land that was sub-

ject to small—oh, unpaid taxes in some cases, tax title

which were redeemed, and all that ; but take it altogether,

for the amount of time involved and the amount of money

spent, if we had known what the land was, we would

very much better have let it go.

Q. Now, as the result of that investigation, you

found that, on account of the peculiar assessment laws,

that is, assessing lands perhaps to a man who had pur-

chased the lands under contract

—

A. Yes, that is what I mean.

Q. And he had neglected to pay the taxes as re-

quired by his contract, that these lands had become de-

linquent, and that when the contract was forfeited, the

company had overlooked the payment of taxes until

probably tax sales had resulted, which required redemp-

tion? You found some instances of that kind, didn't

you?

A. Oh, there were a number of instances of that

kind. There were also instances of where land was deed-

ed and the company continued to pay taxes.

Q. That is to say, where lands had been deeded

away by the company, and the company's tax list had

included those in a few instances, and they were being

carried on the tax roll of the companj^?

A. Yes. Things had been run in that respect very
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lax in the department. For instance, the land agent

would send out a list to a county, a list of lands, and ask

for extension of the current taxes, and the county of-

ficer in charge would find himself too busy, or other-

wise engaged, to comply, and he would simplj'' send back

the list with a memorandum of the total amount; and

instead of following the thing up, Mr.Andrews, who

was then in charge, and a good man, but inclined to give

everybody the benefit of the doubt, in his good inten-

tions, he would simply make up his voucher for the full

amount, and send it down; and so we found, in a num-

ber of cases, they had the receipt for taxes in a county

for a year that didn't specify a single description of land

and in that case there were sales made out of that surrep-

titiously; and by your advice, I know I made a redemp-

tion in a case of that kind.

Q. You refer to the Garbutt matter?

A. The Garbutt matter?

Q. Over in Curry County?

A. Yes.

Q, We redeemed in that case by paying the penalty

and the purchase price and interest and a small consid-

eration above, did we not?

A. Yes, sir. We paid enough.

Q. Now, didn't you find also this situation: that

many times, or in some instances, if not many, the coun-

ty assessors would assess the entire reported area of lands

owned by the company in his county, in bulk?
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A. Yes.

Q. As so many acres, say 200,000 acres, and it

would be assessed in bulk, without any particular de-

scription of any particular quarter section on the assess-

ment roll, and the taxes would be charged against the

entire valuation, and when the company came to pay it,

it paid it in bulk? You found that in some instances?

A. That followed. There was every kind of a vari-

ation of unbusinesslike methods that appeared in that

investigation.

Q. That was the result of the improper assessment

by the assessor, in the first instance?

A. Yes, sir. It seemed to be impossible to control

the situation.

Q. In the later years, however, the lands were care-

fully listed and assessed by legal subdivisions, as I un-

derstand ?

A. Oh, yes, I think so. It took some time to get

them into businesslike shape.

Q. Now, you say that you reported the completion

of this matter about March?

A. May I refer to this correspondence here to clear

up that date?

Q. Well, just refresh your memory by looking at

that correspondence. About March, 1906?

A. Well, I find that this was being done all through

March. For instance, I find here a letter to Mr. J.
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Kruttschnitt, who was director of maintenance and ope-

ration, advising him that I had sent to Mr. O'Brien, the

Vice-President of the Oregon and Cahfornia Railroad

Company, a list of Congressional lands in Douglas

County, Oregon, which has been corrected to date. That

is the list I told you I had made contemporaneously with

that map.

Q. That was reservation for railroad purposes?

A. No—well, that as for general purposes. In

this case I sent it to him showing the tax situation. It

was all printed, and we had a large number of copies,

and we sent them out. I have also sent him a summary
of the tax investigation, for use of the tax commission-

ers and attorneys employed to clear the company's title

to these lands from tax complication.

Q. What is the date of that letter?

A. That is March 30, 1906. There are other letters,

though, that appear a little earlier than that. They

were sent in as fast as they were completed, each county

by itself. Here is one in Lincoln and Washington coun-

ties. Here is a letter to Mr. O'Brien of January 26,

1906. There is one for Multnomah and Marion Coun-

ties, of January 10, 1906. I think the last went in about

the 30th of ^larch, 1906. We kept them going. There

are some in December, 1905—December 26, 1905; De-

cember 13—and some even earlier than that. Anyhow,

it shows that the utmost disj)atch was had, and nothing

was held up.

Q. Now, Mr. Eberlein, before this tax investiga-
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tion was entered upon in this specific and general way,

at the suggestion of Mr. Cotton, by reason of his belief

that the records were in such shape as to justify the de-

tailed tax search that you have referred to, had you

taken any steps to announce the resumption of sale of

these lands that were to be sold, and, if so, what notice or

publication did you cause to be made ?

A. Why, the first intimation I gave out that they

would be for sale was in 1904.

Q. Yes, I understand, but you afterwards, in a talk

with Mr. Cotton, found that you should make search.

Now, did you give any notice of intention to resume sale

in 1904, in the latter part of that year?

A. Yes, sir.

Q. What did you do in that respect?

A. Mr. A. L. Craig was at that time the general

passenger agent of the Oregon Railroad and Navigation

Company. Mr. Craig was interested in the settlement,

of course, of all this territory, and we had frequent talks

about the condition, and he was urging very strongly

that lands that could be settled upon should be thrown

open to settlement, and while there was very little land

in this grant that would be available, still any movement

at all would probably stimulate people to come in and

buy land here, and settle.

Q. You mean lands outside of the grant ?

A. Oh, yes, outside of the grant, in private owner-

ship. So in 1904, right in that winter, that fall rather.
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I inserted a page advertisement in a pamphlet in which

this matter was called attention to.

Q. Do 3^ou remember what that pamphlet was or

what its uses were?

A. Well, it was one of these highly colored flam-

boyant pieces of railroad literature. I don't remmeber

its title. Lurid colors and lots of adjectives, I remem-

ber, that is about all.

Q. Sending out to eastern people?

A. Yes, all over, for general distribution every-

where.

Q. Advertising the promotion of immigration, etc.,

in this territory ?

A. In this territory.

Q. That was published about what time?

A. In the fall of 1904 is my recollection.

Q. Then after this tax matter went under way,

did you take any steps to discontinue your advertise-

ments to sell ?

A. Well, that had gone in. Mr. Cotton called my
attention to that, and considered it a very grave mistake,

and it did embarrrass me a great deal. There was no

definite offer made in it, but it was calling attention to

the conditions here, and that the sales would be resumed

in the near future. Of course, the resumption of sales

rested upon orders from elsewhere.

Q. Now, what happened shortly after March 30,
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1906, when you say you had completed practically your

reports on tax matters?

A. On the 18th of April, 1906, the earthquake and

fire in San Francisco occurred, which destroyed every-

thing that the land department owned in the way of

records and correspondence. The only correspondence

saved, I think, was about ten boxes of files like those

you see here, partially charred and of very little value.

Q. Now, what happened to the tract books that

you had prepared?

A. They were destroyed—had to be entirely re-

newed.

Q. What other records were destroyed, now? Just

state, in a general way, what other records were de-

stroyed belonging to the operation of the land depart-

ment of the Oregon and California Railroad Company.

A. The tract books, deed records, sales records

—

every book and scrap of paper, the whole of its con-

tracts, I think, none of the outstanding contracts, ex-

ecutory contracts which the company held at that time

numbering several hundred—they were entirely de-

stroyed, and the record had to be renewed.

Q. I will ask you to state, Mr. Eberlein, whether

or not the company, by its acting land agent, Mr. An-

drews, and his predecessors in office, and yoxx as his suc-

cessor, kept large leather bound books, in which were

extended the duplicate of every executory contract made

by the company, and upon which a marginal reference

was made to assignments that might be made from time
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to time, and whether, when you came into the possession

of these records, you did not find several volumes of

those which had been kept in due course, showing the

duplicate contract retained by the company of all these

sales ?

A. You mean the record of it?

Q. Yes.

A. Yes, sir, there were such records. It was part

of the record of the office to keep a sales record.

Q. Do you remember how many volumes there

were from the earliest date down to the time you took

charge in October, 1904?

A. No; but I remember that there were about

seven thousand contracts issued up to that time.

Q. Do you recall the fact that one volume of these

records, or two of them, were used and produced in

court, and went to the supreme court of the state of

Oregon in the case of Neppach against the Oregon and

California Railroad Company, and that this large vol-

ume was filed as an exhibit in that cause, and was in

the supreme court of the state of Oregon, and that it

contained several hundred of these contracts at the time

this Neppach contract was recorded and entered.

A. I remember very well, now that you recall it

to my mind, of that record being taken from the office

to be introduced as testimony, as an exhibit in that

Neppach case.

Q. And do you recall that Mr. O. F. Paxton, who
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was the attorney for Mr. Neppach at that time, had

access to all these records, and that this volume was in

the circuit court here, and also in the supreme court

of the state of Oregon, and afterwards returned to you

with the file marks of J. J. Murphy, Clerk, by A. S.

Benson?

A. I remember the return and the file marks very

well.

Q. Now, didn't that contract book contain several

hundred contracts in addition to the old Neppach con-

tract upon which that suit was based?

A. Oh, yes.

Q. Now, what became of all those record books?

A. Every record book of every description that

was in the department on the 17th of April, 1906, was

destroyed. That is my inforination in regard to it, or

so badly charred as to be of no value at all as a record.

Q. Well, now, how did you restore these contracts

and get any trace of them, and how long a time and

what amount of work was it to do that? What diffi-

culties did you surmount?

A. That makes the back of my head ache to think

about it.

Q. State in your own way.

A. We found ourselves, the week following the

fire, without any records, without any means of doing

business. The contracts were gone. It was not ex-

pected that they would be recorded. The company
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never recorded duplicate originals, unless it were for

the purpose of a suit, or something of that kind.

Q. Executory contracts for the sale of land in this

state are not required to be put on record, are they?

A. No, so I understand.

Q. Never have been?

A. Never have been. Nor were they in California.

Q. Recurring again to the employment of Mr. W.
C. Bristol, was he not also employed to take over from

my office at that time the collection and adjustment of

delinquent contracts upon which there had been pay-

ments in default for a number of years?

A. Oh, yes—tried to make Billy earn his pay.

Q. Do you recall—in fairness to Mr. Cotton and

to yourself—the fact that in September, 1904, Mr. Fen-

ton was seriously ill?

A. I remember it very well.

Q. And that he was temporarily absent from his

office for a period of about two months ?

A. Yes, sir.

Q. And do you recall the fact that he did not ac-

tively resume business until about the first of May,

1905?

A. Well, I remember that he was absent for some

time, and was reported seriously ill.

Q. And was absent by permission of his superior

officers ?
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A. Oh, yes.

Q. Do you recall also the fact that Mr. A. L.

Craig, who was general passenger agent of the Oregon

Railway and Navigation Company, was the joint gen-

eral passenger agent of the Southern Pacific line in

Oregon at that time?

A. Yes, sir.

Q. Now just state to the court in your own way, in

a general way, how you succeeded, if you did succeed,

in finally reproducing the record evidence, or some record

evidence, of some records upon which the company could

safely proceed to administer these grants, and collect

its outstanding executory contracts, and proceed with

the performance of the same by making deeds from

time to time as they were discharged or paid.

A. As I have already testified, in the making of

these new tract books and records, I at the same time

made up a classified list of all the lands of the company

in these grants, and that list, in the case of the Oregon

and California Railroad Company, was printed on green

paper, long sheets, classified by section, town and range,

and also by counties. It made a pile of paper comething

like three feet high. That list I had sent to Mr. O'Brien

to assist him, to give him information as he might want

it of what lands the company owned.

Q. He was then vice-president of the Oregon and

California Railroad Company?

A. He was then vice-president, and that list was
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classified as to patented, unpatented, selected, unse-

lected, unsurveyed lands, and was a transcript of the

books, at the time that it was made. It of course changed

eveiy day. In the office that list was kept even with the

record every day, changes made, as they were made in

the record they were also made in this list ; but of course

in the case of a list being sent, as this was to Mr. O'Brien,

no change v/as possible. He was not advised when we

made a deed or took patent, or lost land, or anything

of that kind. That list also had a classification by coun-

ties, and by section, town and range, of all sold lands

subject to unpaid contracts, and opposite, as I recollect

it, the description the number of the contract was given,

but that was all the data there was. Now, when the fire

came along, Mr. O'Brien notified me that he had the

fist.

Q. Where was Mr. O'Brien's office at that time?

A. Here in Portland.

Q. Had been all the time?

A. Had been all the time. And to that one cir-

cumstance alone, we owe that we were able to begin

operations within six months from the time that the fire

took place, and give notice of the sale of such lands as

we were able to sell at that time, which would be agri-

cultural or grazing lands. We could not sell timber

land, because our cruising reports for about forty years

had been entirely wiped out by the fire.

Q. Now, these contract numbers shown on this list

would give you, you say, the number of the contract.
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Would it also give you the name of the vendee ?

A. Gave no other information except the descrip-

tion of the land covered and number of the contract.

Of course, if we had anticipated any such thing as oc-

curred, why, we would have put more information, but

all we could do in that case was to examine the records of

the counties. The examination was made—had to be

made again of the United States Land Office records.

They had to be abstracted again so as to show the change

of land between the date of this list and the date of the

fire, at the time the examination was made, to show the

changes in regard to patent or loss of land, or other com-

plication—governmental complication. Then we had

to examine every recorder's office in every county in

which any of the grant lay, in Washington and Oregon

;

and then we also examined the deed records and the

contract records for every year since 1866 in all those

counties. In that way we were able to supply a lot

of missing information. For instance, we reorganized

or restored our deed record for one thing, but it so hap-

pened that, in a very large number of instances, the

deeds given in years past had not been recorded. In a

great many cases it arose from ignorance, and in a great

many cases from intention.

Q. You mean people who had obtained deeds from

the company would retain them off the records?

A. Keep them off the records, yes. And from the

currency that was given to the catastrophe that had

happened to us, a search began to be made by the
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people among their papers, and very often they found

that they had mislaid them, very often they had been

lost, and there was an immediate demand, and a very

insistent one, for deeds, which we were wholly unable to

act upon, and it took months to make these examina-

tions of county records. In that way we found that in

some cases an inconsiderable number, but still it all

helped, that the vendees had recorded contracts, which,

of course, were not entitled to record, but still had been

accepted and recorded. Well, that helped us some-

what. But the struggle to restore missing information

took us all over the United States and down into Canada,

and we had to send everywhere. The people holding

contracts, in the vast majority of instances were very

kind and agreeable, and sent their contracts in.

Q. Allowed you to make copies of them?

A. To allow us to make copies of them and restore

our records. And only in a very few instances was any

attempt made to take advantage of our condition. In

some cases it became known that we had lost our dupli-

cate contracts, and the vendees holding them committed

the offense of altering the provisions in some cases

—

very few, though.

Q. Well, in fairness to the public generally, you

would say that there were only a few rascals like that?

A. But very few. The public generally responded,

and did everything they could to assist us.

Q. Now, about how many would you say were there

of those unrecorded deeds, which happened to go upon
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the record after the fire, just roughly speaking?

A. I couldn't make a guess.

Q. You recall there were some instances?

A. Oh, there were a number of instances; they

kept cropping up for several years—demands for deeds

on the claim that they had lost.

Q. I understand, but you spoke about some deeds

being in existence after the fire, in the custody of the

grantee after the fire, that found their way to the record.

Now, there were not very many, were there, of that

kind?

A. I cannot saj^ Of course, they would slip their

deeds on the records of the county where they were and

that would not become known to us, nor would we be

posted. We probably caught them when we made our

abstracts from the county records.

Q. Now, as to the deeds which were lost, and for

which they desired new deeds, in those instances, where

the grantee made a bona fide showing and submitted an

abstract of title showing that he was entitled to a new

deed, did the company regularly execute deeds of further

assurance ?

A. Why, that is a matter that I left entirely in the

hands of the law department for the grant, and took the

advice of the attorneys. In those cases they satisfied

themselves as to the bona fide character of the applicant,

and as to whether he was entitled or not. In some cases

I understand the suggestion was made of a friendly
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action, and an order of court that would protect the

company.

Q. Yes, in some instances they brought a suit to

restore their title or establish the existence of the muni-

ment of title that had been lost, and in other instances

the company made quitclaim deeds.

A. I believe at the time I left all connection with

the land grant in 1908, I think in all the grants that

were under my control something like 20 tracts of land

remained which we had been unable to discover the

grantee.

Q. Yes, to discover who was the grantee.

A. Yes, who was the grantee.

Q. Now, this brings the matter down to what period

of time? About when did you succeed in getting your

records restored, and to be in condition for a second

resumption of sales of these lands?

A. There was an immediate and fierce onslaught on

the office before the remains of the city was cool, for a

sale of lands—timber lands.

Q. By whom were these applications? What class

of lands were applied for? Who were the people that

were wanting these lands?

A. Well, the Booth-Kelly Company was extremely

active and insistent. Weyerhauser Timber Company

wanted land right off quick.

Q. Well, were these people that were applicants
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for the purchase of lands intending settlers, or were they

timber investors ?

A. Oh, just investors in timber—speculators.

Q. Now, when were you, with j^our records thus

destroyed and finallj^ restored, in condtiion to proceed

with sales in the regular and orderly course, outside of

timber lands, I will say, if there were any such lands?

A. The fall of that year the rumpus and noise had

grown to such an extent

—

Q. 1906?

A. 1906, the summer of that year, that in the latter

part of August, I think, I notified my superiors that we

could act upon such applications, as we had information

or could get it quickly, and we also gave notice at that

time by circulars to all that we would sell agricultural

lands such as we might have, or grazing land, just as

soon as the application could be examined; and as to

timber land we were not in a position to sell timber land

until such time as we could restore the necessary data

upon which to act intelligently, and that was being done

as quickly as possible.

Q. You refer to the cruising of the timber lands?

A. Yes, sir.

Q. Now, pursuant to this notice that you \^'ere pre-

pared to receive applications from persons desiring to

purchase any of such agricultural lands or grazing lands

as the company might have, and that upon investigation

of these tracts, if they were found to be such, that a price
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would be given, could you say to the court approximately

about how many such bona fide applications were re-

ceived and acted upon before you left the company's

service in 1908?

A. I don't remember any that were acted upon.

Q. I mean that were received of this class that in-

tended to apply for agricultural or grazing lands, ex-

cluding now timber.

A. I don't remember any.

Q. Now, isn't it true, or is it true, Mr. Eberlein,

that whatever applications were made for the purchase

of lands, were applications to purchase lands that were

chiefly valuable for timber, or in some instances, in

Jackson and Josephine counties, lands that were thought

to contain mineral prospects, by miners and others of

that type?

A. On examination of these so-called agricultural

applications, they were found to be in cases mineral; in

almost all cases—in the vast majority of cases, simply

timber, and in the remainder of the cases water power.

Q. Now, isn't it true, or is it true, Mr. Efberlein

—

you may state in your own way—that the agitation for

a forced sale, or to force this land on to the market,

began in the preliminary cam])aign for the election of

the legislative assembly of 1907, which took place the

first Monday in June, 1906?

A. Yes, sir, it began in the summer of 1906, and

the fact that we were helpless was disregarded, and
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brutally so, by a great many people down in these vallej^s.

Q. Do you recall the fact that in Jackson countj^

the campaign in that county was made by the two

political parties, from which Senator Mulit was a state

senator who afterwards introduced and secured passage

of senate joint memorial 3 in the legislative assembly of

1907; that the canvass in that county took the form

of an agitation against the Oregon and California Rail-

road Company because it would not restore to sale these

so-called agricultural lands—mineral lands in Jackson

county? Do you recall that agitation?

A. I recall that agitation you refer to, and I also

recall the fact that this agitation was made the basis of

a congressional campaign—as to whether that year or

later, I do not know—in which one Hawley campaigned

on the basis of this agitation.

Q. Do you remember that there was some action

obtained from chambers of commerce and commercial

bodies, and other influential bodies, calculated to—call-

ing upon the legislative assembly or congress to take

action?

A. As near as I could get at the facts, and I be-

lieve thej^ are true, the threats that emanated from par-

ticularly Booth-Kelly Lumber Company that we would

be forced to let go, and all that sort of thing—the agita-

tion started, I believe, at Eugene, the headquarters of

that concern, and was regularly worked up among these

commercial bodies all down through the valley, and I

remember having correspondence with a man by the
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name of Eggleston, I believe, who was secretary of the

Rogue River Valley something or other association, de-

manding immediate restoration to sale of all the lands

in the grant, and I simply wrote him, and gave him the

exact facts and conditions as they were.

Q. Do you remember that Mr. A. C. Dixon, rep-

resting the Booth-Kelly Lumber Company, was an ac-

tive promoter of this agitation in 1906 and 1907?

A. Yes, sir. He also came to San Francisco and

made demands to see records and all such things that

did not exist at that time, and did a good deal of talking.

He was also present at the hearing of the land committee

of the house of representatives at Washington, held, I

think, in 1907, and was present there with Mr. John W.
Blodgett and Arthur C. Hill.

Q. Who were they?

A. They were officers and large owners of the

Booth-Kelly Lumber Company, and Mr. Dixon was

there representing, and did a great deal of talking, and

as I recollect it admitted openly before the committee

of the house that his concern had taken the lead, and

had secured and fomented this agitation, and that was

the understanding conveyed by him to that committee

and all before it.

Q. He made a statement, did he not, before the

committee that was published as an official document ?

A. Yes.

Q. Now, who were the Booth-Kelly Lumber Com-
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pany? That is, what interest had they in all this matter?

A. The Booth-Kelly Lumber Company, when I

first began to examine into the affairs of this land grant,

were very active in the manufacture of lumber, and they

had mills—large mills, I believe, at Eugene and at

Springfield, and Wendling, I believe at that time. I

may be mistaken as to just those names, but that is my
recollection. They were also acquiring very largely tim-

ber down through their section of the country, and they

had acquired, as I discovered at that time, directly from

the railroad company about 70,000 acres.

Q. That is from the Oregon and California Rail-

road Company?

A. Yes, sir. The reason for my examination into

their affairs particularly was the bitter complaints that

were made by other large timber buyers and owners, of

the favoritism which they claimed was extended by the

railroad company to Booth-Kelly Lumber Company.

They certainly did have some exceedingl)^ favorable con-

tracts. They bought land with timber on time, witli

very little cash payment, and at such prices which even

at that time created a credit upon which they could

raise money. All those things were known all through-

out the lumbering circles on this coast and in the East,

and many complaints were made in regard to it ; and it is

their large holdings, and their determination to get the

inside track and keej) it (as they had it at that time so

far as railroad lands were concerned) that made them

very insistent, and so much so that they rather assumed
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to dictate the affairs of the Land Department.

Q. Did they or did they not insist to you upon

sales of further lands to them, to fill out their holdings

in Lane County and elsewhere?

A. Yes. Their purchases from the railroad com-

pany had been made in such a way that I thought it nec-

essary to call the attention of my superiors in New York

to the system which they had pursued. For instance, in

sales of 20,000 acres, they would go through three town-

ships, and take a string of forties down through the cen-

ter, in some cases, of a section, take a piece off another

section, and so on down through the entire purchase,

and in that way they beat down the value of the re-

maining timber, and they then came in immediately on

the heels of it, and would say, "Now, here is the rest

of the timber in these townships, and nobody will want

it, nobody can use it but ourselves. We will give you

$2.00, or some such price, an acre for it."

Q. Were those applications favorably entertained

by you?

A. No, sir. I believed that the Booth-Kelly Lum-
ber Company had all the timber at that time that was

necessary to a profitable operation for a great many
years to come, and that disposing to them would only

foster a monopoly, and that in the end it would result

in curtailment of product, and it would be an injury

both to the state and the railroad.

Q. There has been some complaint made here that

the Oregon and California Railroad Company, through
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the dominance of the Southern Pacific Company or

otherwise, had created a land monopoly here, and that

this land monopoly had interfered with the develop-

ment of Western Oregon. Now, referring to the tim-

ber lands, Mr. Eberlein, I would like you to state to

the court, from your knowledge and exj)erience and

observation, and from actual transactions, Avhy it was

desirable and necessary for this company to reserve

about 100,000 acres of these timber lands for its own

use, for ties, bridge timbers, etc. ?

A. I believed that the railroad company should pro-

tect itself while it could in regard to necessary supplies

of timbers and ties. It had this considerable body of

timber, which was fast disappearing from its ownership,

and that I could see, from having run out the purchases

that, for instance, the Booth-Kelly Lumber Company

had made, and the Hammond & Winton purchases, that

were afterwards crystalllized under the Weyerhauser

interest and some other interests that I could mention,

and having followed the thing out through county rec-

ords to see whether these same large interests were not

consolidating the even numbered sections in their hold-

ings, I found that to be the case. That was my own
investigation, and in that way it appeared to me that the

timber of Western Oregon was gradually becoming con-

solidated into a few large holdings ; that the result might

be very detrimental to the railroad company, and of

course to the people of Western Oregon, by reason of

increase of rates which must necessarily follow increase

of operation cost; and for that reason that 100,000 acres
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of timber was set aside to be a perpetual reserve for the

protection of the railroad company from extortion. Now,

that was the reason for that reservation, and that reser-

vation itself for that purpose is evidence of the intention

of the railroad company to depend on that, but not to re-

tain the ownership of the remaining timber land.

Q. Now do you recall the circumstance following

the fire where ties were one price, and where the tie

was immediately advanced by timber manufacturers in

Western Oregon?

A. They were jumped, as I recollect it, from about

22 or 23 cents to 63 1/3 cents over night, and the threat

was that they would go to a dollar.

Q. Who were the large timber holders? I mean,

who were manufacturing railroad material in Western

Oregon at that time?

A. Largely Booth-Kelly Lumber Company; and

the railroad depended upon them largely—had to—for

its supplies.

Q. Did you ever examine the rating of Booth-

Kelly Lumber Company, to ascertain their financial

rating, and what it was?

A. I don't recollect of having made any examina-

tion of that kind, though I think that the ownership

—

the control, I should say, passed from the individuals

who were in control when I first came here, to this Bay
City or Menominee crowd, of Blodgett and Hill, Mich-

igan operators.
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Q. That is to say, the Booth-Kelly Lumber Com-

pany stock, and the control of that was disposed of by

John F. Kelly and R. A. Booth, or a majority of it, and

passed to Michigan timber investors, who now own the

property ?

A. Yes, sir, I think so.

Q. Do you recall the fact that Mr. Hawley, that

you referred to, was Honorable W. C. Hawley, a pro-

fessor in the Willamette University at Salem, when he

was elected to Congress from that district ?

A. Why I don't remember. I thought he was a

preacher or something of that kind.

Q. No, he was Professor of History in the Willam-

ette University, a Methodist institution at the cajjital

of the state, and was elected to Congress from that dis-

trict.

A. He was elected to Congress, I know. I believe

he is still an incumbent.

Q. Do you know, or can you say whether or not he

was affiliated with and a political associate of Senator

Booth, who was one of the controlling men in the Booth-

Kelly Lumber Company, about this time?

A. I understood that he and Mr. Booth were very

friendly. They were both of the same faith, and prom-

inent in those circles.

Q. The same political party?

A. Yes, sir.
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Q. And Mr. Hawley is the present Congressman

who has been rather active in the procurement of the

passage of the resokition of April 30, 1908, under which

this suit is being prosecuted?

A. Yes, sir.

Q. And also somewhat active in securing the pass-

age of what is called the "innocent purchasers" bill, by

which a million acres of these lands that have been passed

to these large holdings, have been confirmed in these

holdings upon payment of $2.50 an acre, by stipulation

of the attorney general?

A. Yes, sir.

Q. You speak of the number of acres approximate-

ly that the Booth-Kelly Lumber Company acquired from

the Oregon and California Railroad Company. How
early were these first contracts made, in a rough way,

would you say?

A. Subsequent to 1898, I should say. That is my
recollection.

Q. And how late would you say was the last con-

tract? I am not asking you to give an accurate time,

but approximately and as your memory serves you?

A. The last contract made directly by the com-

pany, it seems to me was made about 1902.

Q. Do you recall, Mr. Eberlein, about the total

holdings of the Booth-Kelly Lumber Company of tim-

ber lands outside of the 70,000 acres which they acquired

from the Oregon and California Railroad Company in
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that vicinity?

A. I had an examination made of the records of

those central counties there—Marion and Douglas and

Lane, and probabh^ as far down as Jackson and Jose-

phine, to find out what they had acquired. I knew what

they had from the Railroad Company, which amounted

to about 70,000 acres at that time. I found a large

number of assignments of small contracts—railroad con-

tracts, contracts to individuals or small concerns—and

I found also the transfer to them of a large number

—

I say a large number—a considerable number, as I re-

member it, of timber entries that had ripened into titles

—understand I don't mean that there was any collusion,

or to suggest anything of the kind, but what on the

record appeared to be perfectly proper purchases by

them from individual holders who had taken title di-

rectly from the Government, or from the railroad of

such, and it amounted to about 100,000 acres, as I re-

member.

Q. That is including the 70,000 acres?

A. Yes, including the 70,000 acres.

Q. Now, you found, did you or did you not, by

this investigation, that the Booth-Kelly Lumber Com-

pany had succeeded in obtaining title to numerous or

several homesteads down in these timber belts ?

A. Yes, sir, I think so.

Q. And others were under the Timber and Stone

Act, do you think?
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A. I think so. I had them, I remember, platted in

different colors to show the different class.

Q. Now, I wish you would state to the court

whether there is any other, or was during that time any

other large manufacturing timber company in Western

Oregon south of Salem, other than the Booth-Kelly

Lumber Company?

A. I don't remember of any.

Q. I mean outside of the mills on the coast.

A. Yes. So far as mills within this grant are con-

cerned, I do not think there were any of any size. There

were a few that had bought timber, a small amount of

timber, but they were inconsiderable in size. My recol-

lection is that Booth-Kelly Lumber Company, in their

operation, had taken up, bought the lands of some small

mill proprietors, and shut down the mills, consolidated

in their large milling operations at these different places

on the Willamette River—the upper river, at the head

waters. And I don't think there were any. The rail-

road company depended largely, had to dej)end largely

on them for its supplies, and at the time of the fire they

immediately shut off those supplies and forced the rail-

road company to establish mills of its own.

Q. Where were those mills established?

A. Those were established at different points—

I

cannot tell you just now, but in the neighborhood south

of Eugene.

Q. At Marcola, in Lane county?
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A. Marcola, yes, that is one place, Lane county. I

think that was run by Fisher Brothers. We estabhshed

mills at different points down throughout the grant, for

the purpose of supplying ties and timbers.

Q. They were not commercial mills, were they, at

all?

A. Not at all. The operation of lumber business

is ultravires, as I understand, and not possible for a

railroad company; and those mills are operated at a

serious loss, simply because the railroad company could

not take advantage of the market—could not sell its

seconds and stuff of that kind, which make a margin of

profit in commercial mills. And those mills were es-

tablished and operated simply because Booth-Kelly and

other operators refused at once to furnish the railroad

company with necessary supplies to keep its lines open,

except at most ruinous prices, which could not be con-

sidered.

Q. That is to say, the mills on these lands of the

Oregon and California Railroad Company were oper-

ated for railroad purposes, to manufacture ties, bridge

timbers, and other material necessary for renewals and

betterments of the lines, and were not operated for com-

mercial purposes.

A. They were not operated for commercial pur-

poses at all, and were operated simply by reason of the

company being forced to operate them, by the action of

Booth-Kelly largely, and other mills too; but Booth-

Kelly was the principal supply, and it was immediately
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cut off.

Q. Now, you spoke something about Mr. Dixon

being at Washington at this particular time. Have you

any personal knowledge of his being active before the

legislature of the State of Oregon for 1907, or do you

know anything about that?

A. Only by hearsay. That is all.

JNIr. Townsend: The Government objects to all of

the testimony of this wJtness as to the circumstances

leading to the adoption of the Joint Memorial of the

Legislature of the State of Oregon in February, 1907,

addressed to Congress and the Executive Officers of

the United States, and also leading to the adoption of

the Joint Resolution of Congress, approved April 30,

1908, directing and authorizing the institution of this

suit, and also the recent act of Congress authorizing a

compromise of the so-called 23urchaser suits; also all

testimony relating to the action of the Booth-Kelly Lum-

ber Company and other lumber companies with reference

to the sale of ties and other building material to the

Railroad Company; also the efforts on the part of these

lumber companies and timbermen to purchase lands

from the defendant Oregon and California Railroad

Company; also all other testimony implying that the

agitation resulting in the institution of the present suit

was brought about b}^ or on behalf of these timber men

and mill operators by Congressman Hawley, Senator

Mulit, or anyone else, for the purpose of enabling these

timber men and mill operators to acquire a monopoly of
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the manufacture or sale of lumber in Western Oregon

or any part thereof, upon the ground that the same is

hearsay, incompetent, irrelevant and immaterial and

was elicited from the witness by questions calling for

mere conclusions and arguments and not for facts within

the knowledge of the witness. For the purpose of avoid-

ing the incumbering of the record objection was not

made specifically to these questions at the time they

were propounded, under agreement with counsel that

the general objection could be made at the conclusion

of this line of testimony as to the whole thereof and it

being understood that the same shall be considered as

having been interposed as to each question and answer

as well as to the whole thereof. Unless you have some

objection I am going to adopt that general objection to

avoid the incumbering of this record.

Mr. Fenton : None at all. I was going to say that

counsel for the defendants desires to say that the de-

fendants do not admit that the statement by Government

Counsel is a fair statement of the facts as testified to by

the witness, and that the objection made by counsel is

in a sense argumentative, and the defendants desire the

record to show that they object to the statement as not

in accordance with the testimony disclosed by the record,

the record showing that the witness was present and

participated personally in many of the matters about

which he testified and that the record will speak for it-

self. We make no objection that counsel reserved his

right to object at this time.

Mr. Townsend: Yes, but I want the record to show
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that this objection shall be considered as being addressed

to each question specifically.

Mr. Fenton: Oh, yes; it may be so understood.

Mr. Townsend: And each answer.

Mr. Fenton: It may be so understood.

Whereupon witness further testified that as to the

sources of his information, or information received from

others as to the general character of the unsold portions

of these grants involved in this suit, he would just say

generally in the beginning that a large part of the grant

had been cruised and examined and reported on and the

reports covered not only the character and the amount,

the condition of the timber, but also the character of the

land. They attempted to report upon the general char-

acter of the land as land. These reports were made dur-

ing a period of time from 1870 down to the time of the

fire (April 18, 1906) and so far as he could judge from

the character of the reports that were on file when he

took possession, the reports were made by men who were

in the employ of the Company in the capacity of cruisers

for years together, which would argue that they were

well made and consecutively made in a great many cases.

As to the cruisings done under his own control and di-

rection, he could speak of those. As to his personal

examination of the grant he cannot say that he has been

over the entire grants, but has been through the grants

in different places at different times from 1902 down.

In February and March, 1903, he made a trip through

the upper part of the grant, Clackamas, the upper part
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of the country below, back through the grant, back out

of the valley; that is where the lands of the company

are. He had been across the grant, across the Cascade

Forest Reserve through the Companj^'s lands on horse

back where there were no trails, looking after the char-

acter of the timber and the land, everything connected

with it. He has been in different parts of the heavily

timbered part of the grant, the valuable part of the

grant, repeatedly through it; that is, in the southern

part of the State. He has been a land owner and a

rancher down in Klamath County adjoining the grant

for the last seven years. He knew something about the

character of land and what it will produce and its ca-

pacity for production. He has dealt in land for a good

many years in one way or another. He is not a timber

cruiser, but has been through these grants in different

places to examine the stand of timber and the character

of it. The cruising done during his control of the grant

was by men formerly in the employ of the Company

when he came there and they had been for years in that

particular branch of the business. N. E. Britt was the

chief cruiser and F. A. Elliott was under him. Both

left the service while he was still in control, several years

after he came here. A. W. Bees, he believes is still in

that capacity with the Company, and then there were

quite a number of others whose names he does not re-

member, who were taken on or off just as the occasion

would require. He has been through the timber lands

in the grant owned by the Company in the eastern half

or part of Jackson County, Oregon, and in the western
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part of Klamath County, Oregon, known generally as

the Jenny Creek country. He made reconnoissance of

the Klamath River Country once and reported on it

from Klamath Falls down Klamath River. He has

never been to Coos Bay. Never in that part of the grant

and has not been on the water shed west of the Coast

Range. In California he has been immediately below

the line and knows the general character of the country.

He has been in the Cascade Forest Reserve in the east-

ern part of Multnomah and Clackamas Counties and

went through that property and the intermediate lands

of the Oregon and California Railroad Company pretty

thoroughly once with Mr. Pinchot. He has been in the

Cascade Forest Reserve clear down to 48 south, some-

where down in there, very near the State line; that is,

to fractional section 41, which is the Oregon boundary.

He has been through the southern or lower end of the

Cascade Forest Reserve and the lands of the Company

within the indemnity limits and abutting on the west of

the indemnity limits on the east side of the grant adjacent

to the Forest Reserve and through that country re-

peatedly. He is not familiar with the western side of

that part of the grants. He has not been in Yaquina

Bay through Lincoln and Benton Counties. These are

not very valuable lands and he never took the time to go

near them. Has not been on the granted lands of the

West Side land grant. Does not know those lands (Re-

ferring to grant of May 4, 1870) . The general character

of the land that he has been over in the grant of July

25, 1866, the northern part of that grant, the extreme
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northern end of that grant, that is about east and south-

east of Portland, there is some very heavy timber. It is

rough countr)^ and no large agricultural possibilities at

all. As to the south end of that grant the land—prac-

tically all the unsold land—lies in the mountainous coun-

try or rough country, very much broken. The best

part of the timber lies in the extreme southern end of the

grant; that is the sugar pine country in Jackson and

Klamath counties, but that country lies high, very dry

and is cold. There are practically no possibilities in there,

for extensive cultivation, because the land is not suited

for it, the character of the land is thin and sandy. It

will be a forest country always, and in his opinion it

would not be susceptible to cultivation on account of the

climatic conditions and soil, rock, etc., even if the timber

were removed. He cannot speak, except in a general

waj^ of the lands in the eastern part of Josephine Coun-

ty, east of the railroad and immediately north of Jack-

son county, having skirted that country east of the range.

The general character of this land is timber and wood

land very rough and broken. The land in the eastern

part of Douglas County on the Umpqua River and the

streams that lead into the North and South Umpqua,

is a good timber country. It is all timber, practically.

The valleys are narrow and it is valuable chiefly for

timber, so held to be now. The timber lands in Lane

County on the head waters of the Willamette River,

Coast Fork, ^liddle Fork and the McKenzie are good

timber lands, but in a rough country, what there remains.

There are small patches of land all through the country,
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isolated tracts here and there, where, if the timber was

removed, the land would be susceptible to agricultural

purposes, but the country is full of land, the Willamette

Valley is full of land, covered with brush now, that is

very much better for cultivation than any lands that he

knows of, in this grant and more accessible to transporta-

tion.

If for no other reason the stumps would be prohibi-

tive to the adaptability of this land for agricultural pur-

poses, because of the character of the growth, especially

the fir growth which is the principal growth of the coun-

try tributarj^ on the slopes into these interior valleys on

the west of the summit of the Cascades and that by its

resinous character, its long tap roots, as everybody

knows in this part of the country, are exceedingly hard

to extract, and it costs from fifty to one hundred and

fifty dollars, that has always been his information, to

clear the land of stumps and there is plenty of land to

be had in these interior valleys for less than that price.

Well on toward 200,000 acres of this grant is rough,

is absolutely barren, rock slopes, without any possibility

of growth of any kind. He would call it chaparral down

in the lower country. The land that he speaks of has

not even chaparral growth and would not even be goat

pasture and there is no value at all to that land that he

knows of. You could not settle a colony of flies on there

and get sustenance for them. He thinks it would not be

valuable for a homestead or preemption if it were to

become public land. It is just waste land, that is all.

He can give only a general description of that land. He
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cannot give the particular section, township and range

descriptions. He can only give the general locations. The

company is still paying taxes on this land, they were

when he was there, such as have been surveyed. Shortly

after the fire, the Weyerhauser Timber Company made

an application to purchase all the timber in certain town-

ships, he cannot name them now but they are in the town-

ships from the state boundary north, part lying particu-

larly around Pokegama, which is their center. They own

about 12,000 acres of land there, which was originally

purchased from the Railroad Company by a man by the

name of Cook, he believes, which passed to Hervey

Lindley, who built that little line of road from Thrall

Junction on the Southern Pacific main line north into

and across the state line into Oregon, with a terminus

at Pokegama, where Lindley had some kind of a mill

operation; and before this time the Weyerhausers had

acquired that little railroad and that timber holding of

Lindley. They made an application for all the land in

these townships, aggregating about 50,000 acres, as he

now recollects, and they wanted to buy it right off, and

his belief is that they offered about $5.00 an acre for it.

Their application was entertained and it was pushed

very vigorously by the Weyerhauser people. This came

to him through Mr. Calvin; then there was a great deal

of correspondence back and forth between himself and

Mr. Kruttschnitt, who took a hand in it and Judge

Cornish. Witness protested against taking any action

at that time, because the company was wholly unpre-

pared. The company had no cruisings of that countiy at
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all and could not act intelligently, and it was the heaviest

timber in the grant; being the sugar pine belt and prac-

tically the only body of sugar pine that the Railroad

Company had. The pressure was very heavy, and finally

he got an order to have the land cruised and have it done

with the greatest possible dispatch, which he did. He
ordered Mr. Rees down there and the company got as

many cruisers, that it could depend upon, as possible.

They established two, probably three, camps in that dis-

trict and cruised it that summer and late in the fall of the

same year, 1906. He found that they had asked for

just the nucleus of that country; with the 50,000 acres

that they wanted, there was tributary and depending

upon it, about 70,000 acres more than would either have

to go with that sale or else become of very little value,

because it would be worthless to anybody except the

Weyerhausers ; that is it could be sold for very little. So

that w^as included. He submitted the results of that

report and the whole negotiation flattened out and was

never resumed. That is to say, when his final report

was turned in, the application to purchase by the Weyer-

housers, was denied. There never was any negotiation

for the sale of the grant entire, to any one that he knows

of, but he cannot say that there were no negotiations

with Weyerhausers or any one else during his time, that

he was not cognizant of, but he believes that he knew

everything of the kind that was going on. The com-

pany never made any attempt to sell the grant as a

whole to anybody, and there never was any application

that he knows of, to buy it as a whole. He does not re-
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call anyone who ever applied to purchase so large a body

of land as 50,000 acres, other than the Weyerhauser

Timber Company referred to. There were some small

sales made after the discontinuance of sales in 1904, up

to the time he retired from the management and control

of the companies—to timber people. Some small sales

were made to timber people. He refers to some small

timber sales that were made subsequent to April, 1906.

These were sold to the Southern Pacific and by that

Companj^ were sold, he thinks, to Cole Brothers, and to

Fisher Brothers, at Marcola, and other small mill men.

The sale of these lands to these parties in connection with

the mill manufacture of lumber for ties and bridge ma-

terial, was part of the means the company was obliged

to resort to, to keep the lines open during that period

of the rebuilding of San Francisco. Those mills were

entirely additional, to the mills that the Southern Pacific

Company itself established. These small sales referred

to represent just a few sections; a half dozen sections

would cover it. The letter of August 16, 1905, addressed

by him to Peter F. Dunne, General Attornej^ Southern

Pacific Company, being Government's Exhibit 115, had

nothing to do with this case. This is the letter that was

published and it has nothing to do with the Oregon and

California lands even remotely. That letter and the cor-

respondence going before and after between himself and

Mr. Dunne and other officers related entirely to a pro-

posal at that time to transfer the lands unsold of the

Southern Pacific Railroad grants in California to a land

company and the occasion for that suggestion at that



vs. The United States 2281

particular time was the fact, that the issue of bonds of

the Southern Pacific Raih-oad Company of California,

dated in 1875, matured, he thinks, the 1st of April,

1905; at any rate they matured that year, A refunding

issue was in process of being put out to refund these

matured obligations. The old issue of 1875 was a lien

upon all the lands of the Company, that is the Southern

Pacific Railroad Company. It had nothing to do with

this company in suit, and it became necessary in draw-

ing the new deed of trust to secure refunding bonds to

include the usual provisions in regard to the security,

the land grant security for these bonds and the manner

in which it should be handled, the same thing that is

usual and customary in such instruments. During the

discussion of the deed of trust the suggestion originated,

to divorce entirely these lands from this refunding issue,

to turn the lands over when they were relieved from the

lien of the old issue into a land company. It had no

relation whatever to the Oregon and California Rail-

road Company grants in Oregon. Something is said

in that letter, which stated that, "Mr. Chambers has

undoubtedly looked this matter up. He makes no cita-

tion to Department Decisions but I think this matter

can be brought about by conference with the officials at

Washington, who are just now inclined to be friendly

to us." D. A. Chambers was an attorney of the South-

ern Pacific at Washington, attended to all departmental

matters referred to him by the land department and

other departments. The whole question involved and

the one that was submitted to Mr. Dunne and myself.
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was a practical one as to how or whether these grants

could be transferred by the Railroad Company, the

original grantee, to a grantee of the Railroad Company,

and whether such grantee of an entire grant would be

subrogated to all the powers and privileges as to the se-

lection of indemnity for lost lands enjoyed by the original

grantee under the acts of Congress. The question was

a complicated one, necessarily for one reason, because

of the intense complication that had arisen in that par-

ticular grant, those two particular grants to the Southern

Pacific Railroad Company, out of suits brought by the

United States, a number of them, in what is known as

the Overlap Litigation. The United States had made

an alternative grant to the Southern Pacific Railroad

Company and to the old Atlantic and Pacific Railroad

Company. That was one suit out of which, or one con-

dition of facts, out of which, grew several suits. In that

case the lines of general location of those two roads when

first projected were very near coterminous; they crossed

and recrossed; and although the Atlantic and Pacific

never did construct a foot of road in California, still

some of those old alternative rights survived and were

cut off finally by action of Congress in 1886, he believes.

However, the Government of the United States set up

the most unusual charge that notwithstanding the grant

was forfeited, the Southern Pacific had constructed and

had earned its grant, the United States insisted that it

step into the shoes of the old Atlantic and Pacific grant

which never constructed, and therefore brought a suit

and finally prevailed. He merely cites this to give an in-
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stance of the character of the complication that existed

at this time and that is referred to in this letter. That

involved the practical question whether or not an assignee

of a grant under one of these acts of Congress would be

recognized as the beneficiary of the grant in the read-

justment of claims in relation to the payment of fees

for lands, selection of indemnity, and so on and so on,

and obtaining patents to lands that were not patented,

and whether they could surrender base lands lost and

take indemnity, the same as the grantee company. By
the term "friendly" he did not mean anything improper.

He never was mixed up in anything improper that he

knows of, certainly not with the United States in regard

to land matters. The question there involved was simply

this: The facts mentioned were notorious throughout

all the departments, beginning late in 1904 and from

that on during the whole Roosevelt administration, and

he thinks, the present administration has inherited that

tendency. The Departments at Washington were ex-

ceedingly hard to deal with. He means that when one

would go to talk with the head of a department about

the ordinary business of the department—he knew it was

so in his case—before he could get a hearing, the attor-

ney for the department and two or three witnesses, had

to be brought in to hear what you had to say. He thinks

—the suggestion seemed to him that being an official of

the Harriman lines, one was under suspicion, and the

heads of the department evidently thought that some-

body might report it to the head "Bull Moose" and he

would go and toss them. The whole air was charged
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with suspicion. It was hard to deal with them. It was

hard to get anything through the departments. He does

not care to go into details very much except to clarify the

statement. The condition of affairs existed that he

speaks of. In January, 1905, the first Forestry Con-

gress was called in Washington and the railroads were

all invited to send delegates, and they represented a

large, as they did in these grants, a very large interest

in forestry matters, but in that case there was not a

single representative of any of the Harriman lines that

was asked to participate ; they were shut out and snubbed

in every way ; and it only em^^hasizes the unfriendly sit-

uation in which he found the affairs at Washington

—

the Government officers at Washington. During 1905,

the Reclamation Service, in January, 1905, and the head

of the Geological Survey made very insistent appeals

to him for assistance, in getting certain things through

the Oregon and California legislatures in regard to the

Klamath Irrigation project. They had spent $90,000

in making surveys and examinations, and had to get the

co-operation of the states of California and Oregon in

releasing and conveying such rights as the states had,

in these interstate lakes to the United States before that

project could be put on its feet. That is one of the things.

This finally resulted in the passing of acts by

both California and Oregon, granting the rights

of the states to the United States. They did

everything they could to assist them at that time, and

it was to the work done by the Railroad Company that

the Reclamation Service and Geological Survey owe their
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success in that matter wholly. During that year Mr.

Pinchot came to California, just about this time, just

before the time this letter was written, and he made a

formal request, that the Oregon and California Rail-

road Company should deed by absolute conveyance to

the United States all of the lands granted or claimed by

the Railroad Company in the southern end of the Cas-

cade Forest Reserve in Jackson and Klamath Counties,

Oregon; embracing probably 400,000 acres of the very

best timber land in the grant, carrying all the sugar

pine, the best belt of sugar pine there is, in Oregon to-

day, and that was to be turned over, and the considera-

tion offered to the Railroad Company for such a pro-

posed transfer, was the privilege of cutting off its own

timber on those lands whenever and subject to such

conditions and regulations as the Forestry Bureau of

the United States might impose. The object of Mr.

Pinchot, as Chief Forester, in securing this land, was to

make a permanent forest reserve, and when the timber

was cut off it would be valuable for reforesting. The

elevation of these lands is 5,000 feet and over, and agri-

cultural crops would be very limited in that region and

he doubts very much whether one could raise profitably

any crops in that particular country. That proposal

was made to him verbally by Mr. Pinchot in San Fran-

cisco and was afterwards renewed by him in New York,

and was afterwards renewed in writing to him, and he

supposes the papers are in the department now. It was

renewed by Mr. Pinchot and made by him, as an official

of the United States, as he was then Forester of the De-
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partment of Agriculture, formerly of the Department

of the Interior. But what he had reference to in that

case was simply, that the friendly disposition of these

gentlemen was so much in contrast with the notoriously

unfriendly attitude, not of the gentlemen personally be-

cause they are very courteous gentlemen, and he has had

the very most pleasant social relations with them, but

as officials thej'^ were very, very hard to deal with, and

their attitude at that time was such a strong contrast

to the atmosphere in which they lived in Washington

that it was worthy of comment. He alluded to the

changed situation when he used the word "friendly," and

if they wanted something out of the Company, why that

was the time to get what the Company needed. At that

time the Company wanted to have recognition of the

department that this grant would be assignable and that

the holding company would have the same rights that

the land grant companj^ had as to selections and obtain-

ing patents, and things of that kind; perfectly proper

in every way and a business proposition. Referring to

Government's Exhibit 113, the Company was not in a

position to entertain applications to purchase from any

of these gentlemen, and he has explained heretofore the

reasons why the Company was in no position to offer

these lands for sale, or to sell them. These letters, Gov-

ernment's Exhibit 113, are all requests for transporta-

tion, trip passes and things of that kind. They are just

the common run of stuff, of that kind, with which the

departments are always flooded. When he received

these applications, he notified them that their applica-
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tions would be examined as soon as possible, and they

generally were examined at once and if found to be

agricultural or grazing, as they were in a few cases

specified to be, he notified them, the Company would

enter into negotiations with them for sale. Upon in-

vestigations of the applications to jDurchase these par-

ticular lands, they were usually found to be timber, some-

times water power, sometimes mineral, but mostly water

power and timber.

"Q. It is alleged in the Answer that 'Said Oregon

and California Railroad Company has at all times open-

ly and notoriously claimed,' and so forth, to be the owner

of the lands in this suit, has at all times caused the said

lands to be protected by field agents who traveled over

and protected the same against depredation and waste,

has at all times paid the taxes levied and assessed upon

and against the said lands, and in divers other ways

openly and notoriously proclaimed and asserted and has

been in possession of the said lands, and that large and

different portions of said lands were reduced to posses-

sion and improved from year to year by persons holding

leases thereof for grazing and other purposes from the

Company, and other portions of lands were reduced to

possession as right of way, station ground, depot ground,

and the like for railroad purposes of the Company.

Now what would you say as to the facts in respect to that

matter? What was done, or did you do, towards carry-

ing out and protecting the possession of these lands

during the time you had charge or control of the same?

Mr. Townsend: Objected to as incompetent, irrel-
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evant and immaterial, and assuming that the lands were

reduced to possession of the Oregon and California Rail-

road Company, which is not disclosed b}?^ the evidence.

A. The lands w^ere absolutely owned and controlled,

and so always understood to be, and we paid our money,

protected it at great expense against fire and depreda-

tion, paid the taxes, an increasing burden of taxes, ex-

ercised every incident of ownership in regard to real

property.

Mr. Townsend: The answer is also objected to as

incompetent, irrelevant and immaterial and consisting

of mere conclusions of fact and law and not a statement

of facts from which the ultimate facts of possession may

be deduced.

Q. State to the Court whether or not the Company

while you were in charge took such possession of these

lands as their nature and character permitted ?

Mr. Townsend: Objected to as incompetent, irrel-

evant and immaterial, and calling for a mere conclusion

and an opinion of the witness as to what constitutes pos-

session, and a conclusion of the witness upon the ques-

tion of fact as to what extent the lands could be reduced

to possession and in no way establishing the rule as to

actual possession within the meaning of the Oregon

statute relating to suits to determine adverse claims to

real property.

A. We took possession; we had possession, con-

tinuous possession, during my time.



vs. The United States 2289

Mr. Fenton: Just read the question. I don't think

you got the question, Mr. Eberlein.

(Question read)

A. Yes."

Witness further testified that his official relations

with the Oregon and California Railroad Company were

discontinued June 1, 1908. He made an official report

or statement of facts relating to the land grants of the

Oregon and California Railroad Company, the successor

in interest of the Oregon Central Railroad Company,

East Side, and the Oregon Central Railroad Company,

West Side, on or about that time. On one of those pages

he gives a list of the authorities, sources of information.

It is a bald statement of facts, reproduces the acts of

Congress and the legislature, the correspondence of the

Interior Department and other sources, reproduces the

articles of incorporation of the different railroad com-

panies, and was intended to be a full statement of all

the facts bearing upon the case. The facts concerning

the physical character of the grant were from all re-

ports and from his own knowledge, the number of acres,

the acreage and condition thereof, from the letters of the

Commissioner of the General Land Office, reproduced in

full in that compilation. The letter of Binger Herman
adjusting and settling the grant is reproduced in full.

This report is based upon the records of examinations of

the lands in the grant by particular tracts made during

all the years prior to April 18, 1901. All the information

that was in the department or could be gathered was
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summarized in the facts given.

"Q. Well, I notice at page 70 of this report,

which I will show you presently and Avhich I will

offer for identification, a statement that the report of

your field agents shows 1,496,640 acres covered with

timber and unsuitable for agriculture, and 703,652 acres

of grazing land unsuitable for agriculture, and 7,320

acres that might be used for agricultural purposes at

the present time but which acreage consists of small iso-

lated tracts, many of them remote from transportation

and settlements and scattered in small bodies in different

places throughout the whole extent of the grant along

creek bottoms and on hill sides. Now from what sources

of information outside of your personal knowledge did

you obtain that information?

Mr. Townsend: That is objected to as incompetent,

irrelevant and immaterial, and being an attempt to in-

troduce in the record this self-serving statement of the

witness while an officer of the defendant and obviously

made after the passage of the Act of April 30, 1908, as

a part of the preparation of the defense in this case.

Mr. Fenton: No; it was made May 1st, 1908.

^Ir. Townsend: Well, the Act was passed April

30th, and had been pending six months before and Mr.

Eberlein was there. I know; I saw him myself.

Mr. Fenton: You don't think he made it that night?

Mr. Townsend: No; I think he made it anticipat-

ing that the act would go through.
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A. From the field force of the department, men

employed who had long familiarity with the grant hav-

ing reported on the grant for a great many years.

Mr. Townsend : The answer is also objected to upon

the ground that it now appears that the statement was

made upon hearsay of others.

Q. Were these reports reports of your employes?

A. Yes sir.

Q. And were the reports made in the usual and

ordinary course of business by your men in the field,

thus employed, on which you relied as an official of the

company ?

A. Yes, sir.

Q. And did you act upon them as correct?

A. I did.

Q. I notice on page 69 of this official report of

yours of May 1st, 1908, statement of lands in various

counties, embracing Oregon and California Railroad

Company land grant assessed for taxation as shown by

record of county assessors for year 1906, and showing

assessors' classification of Oregon and California Rail-

road Company lands as tillable and non-tillable. From
what sources was that table prepared?

A. From the official statement of the officers of

the various counties. I think the sheriffs make those

statements in this state, do they not?

Q. The Assessor,
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A. The Assessor?

Q. Yes.

A. Anyhow, the official whose business it was; in

his official statement. I think they are on file in the de-

partment still.

Q. I notice in this statement that the acreage of

patented unsold lands of Oregon and California Rail-

road Company assessed as tillable is only fifteen acres

and the balance all assessed as non-tillable?

A. That is the fact.

Q. For that year?

A. For that year.

Q. That was 1906?

A. That is the assessment of 1906.

Q. That was about two years before the resolution

of April 30th, 1908?

A. Yes sir.

Q. Now I notice a map attached to this report of

yours of reduced size. What do you have to say about

the accuracy of that map, if you know?

A. Well, the map was made up under my order and

shows the amount of land that was excepted from the

grant by process of law.

Q. What it purports to show is a correct delinea-

tion of the grant ?

A. Of the grant and the character as to certain
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things.

Q. Now to whom were these reports submitted?

A. To the different officers of the company, pri-

marily to Judge Cornish. I left for Europe immediately,

severed my connection entirely with the road, and that

was the last work of any magnitude I did for the Com-

pany, and I think copies of it were sent to different

—

Q. (Interrupting) To the officers of the Oregon

and California Railroad Company?

A. Yes, sir, I think so; to the attorneys.

Q. What have you to say as to the correctness of

that report in the statement of ultimate facts based upon

your knowledge and the knowledge of the records upon

which it is based?

Mr. Townsend: That is objected to as incompetent,

irrelevant and immaterial and a mere conclusion of both

law and fact, and necessarily hearsay.

A. The report as it stands is all but a very small

part official records, as to which there can be no question.

Q. As to the balance?

A. As to the balance it is simply bald statement of

actual facts and figures ; there can be no other deduction

—there are no deductions in that report; it is simply

a statement of actual figures and facts.

Q. Well, such of the facts as are stated and such

of the figures here as relate to the acreage of grant, and

such matters as that, upon what are they based?
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A. They are based upon the actual books of the

Company and they are corroborated by the official state-

ment and settlement of the grant by the Honorable

Binger Herman officially, and his letter, his official com-

munication is reproduced in full in that.

Q. As to the sales and matters of that kind that

would appear in the records of the Company and as

to the reports of cruisers and things of that kind upon

which you base the acreage of timber and of grazing and

of non-agricultural lands, as I understand that is based

upon the official reports made to you by these cruisers

and others?

A. That is true.

Q. Do you recognize this document which I now

hand you as your official report made May 1st, 1908, as

identified, and about which you have been testifying?

A. This is one of the copies, one of the duplicates

or triplicates, or quadruplicate copies; I don't know;

and it is exactly the same as the original, excepting my
signature which appears to be omitted from this copy.

Q. It is a typewritten duplicate of the original

which you signed, and is an original in itself, excepting

that your signature is not on it?

A. Yes, sir.

Mr. Townsend: That is objected to as calling for a

conclusion of the witness on a question of law and evi-

dence.
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Witness : That is my copy that has been in my pos-

session ever since it was made."

Whereupon defendants offered in evidence said re-

port prepared by the witness and marked Defendants'

Exhibit 309, to which counsel for complainant objected

as incompetent, irrelevant and immaterial, based upon

hearsay, and a mere statement of conclusions of fact and

law, and is a self-serving declaration, prepared by one

of the officers of the company for the purpose of this

defense and that there is no evidence accounting for the

loss of the original documents upon which the statement

is based. Whereupon the same was received in evidence

and was marked Defandants' Exhibit 309 and is here-

inafter set out and described and made a part of this

statement of the evidence and identified herein as such.

Whereupon the witness further testified, referring to the

number of outstanding contracts, in giving the name of

the grantee or vendee, that the names of the vendees were

practically unknown the morning after the fire, and it

was very difficult and a long drawn out operation to as-

certain the addresses and names of the vendees of a num-

ber of these sales. He took a man to New York in May,

1906, and put him to work in the office of the Union

Trust Company making abstracts of all data that the

Union Trust Company had regarding sales and collec-

tions from 1887, the date of their mortgage down. He
went further than that and made arrangements with the

officers of the Farmers Loan and Trust Company,

which was the trustee under former instruments, and got

what information it had, and he scraped New York
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clean so far as he could find anything that was there

and he discovered a great deal of information in that

way. Whereupon the witness upon cross-examination

further testified that he has none of the files of the Ore-

gon and California Railroad Company relating to these

land grants,—nothing relating to the Oregon and Cali-

fornia Railroad grants. He has this statement of his

and if there is anything that he has, of course he will go

through it and let counsel for the Government have it.

He formerly lived at St. Paul in Minnesota and became

acquainted with and knew Judge Cornish a great many

years. Judge Cornish was appointed by Judge Sanborn

as Master in Chancery in the receivership proceedings

involving the Union Pacific Railroad about 1893, and

that receivership continued about five years until about

1898, and in the discharge of his duties Judge Cornish

naturally became familiar with Union Pacific affairs.

Cornish became vice president on the reorganization of

the Union Pacific by Mr. E. H. Harriman and served

in that capacity until his death. Witness resided at St.

Paul about 15 years, until about July 1, 1901, when he

entered some form of employment in connection with the

Harriman lines. His original employment was assist-

ing the Vice President in regard to land affairs of the

Union Pacific. His first employment was to assist Judge

Cornish in connection with the administration of the land

department of the Union Pacific, and that was his first

official connection with railroad land grants. He had

more or less to do with the lands of the old St. Paul

and Sioux City grant in the matter of handling them as
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the trust officer of the old St. Paul Trust Company.

When he first became associated with Judge Cornish his

official residence was at St. Paul. He was then em-

ployed on some special work by Cornish in connection

with the Union Pacific land grants. He had several dif-

ferent employments practically at the same time, but it

had to do with lands largely, referring to his employment

beginning July 1, 1901, which included the Union Pa-

cific land grants. Most of his work was done there out-

side of just digressions when he would be sent out to

make special reports or something else, like the irriga-

tion possibilities of the Snake River Valley. He made

a long examination and report on that in the winter of

1901 and 1902, but returned to the land grant business.

Judge Cornish was then stationed at New York City,

but rarely visited St. Paul after 1901, he was there oc-

casionally but not very often. He had conferences with

him almost always at New York. Sometimes he met him

on his way west, or when he came to Omaha, but that

was very rarely. He left St. Paul when he went to the

Union Pacific employment. On July 1, 1901, he went

to Omaha. He was confidential adviser of Judge Cor-

nish and the New York office and his work there in a gen-

eral way was the same as his subsequent work in the

west. That is, to make recommendations as to the reor-

ganization of the land department and the reformation of

some of the methods of handling its business, and that

was the general character of his work at Omaha, making

reports and recommendations. He remained at Omaha

from July 1st, 1901, until some time in 1902, when he
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first came to the Coast. But this trip was one for the

purpose of general observation, and he returned to Oma-
ha after that trip. He returned to New York, but didn't

have much to do. He was detailed on his return from

that trip to Omaha to take up and examine into the af-

fairs of the Union Pacific Coal Company, and barely

got started on that work when he was sent for, to be con-

sulted about coming out here. That was some time in

1902. He had practically finished the work he was sent

there to do with the Union Pacific land grant. It was

sometime in 1901, or 1902 that the ownership and control

of the Southern Pacific was acquired by the group of

financiers known as the Harriman System, and the same

group became interested in the affairs of the Oregon and

California Railroad Company, and Mr. Harriman be-

came president of the Oregon and California Railroad

Company. Harriman became president of some of the

constituent lines of the so-called Southern Pacific Sys-

tem, but he does not know as to all ; he was 2^resident of

the Southern Pacific Railroad Company, he does not

know as to the Central Pacific, but understands that he

became president of the Oregon and California Railroa;;

Company. Judge Cornish was never an officer of the

Oregon and California Railroad Company to his knowl-

edge, but Judge Cornish gave attention to the work which

witness was doing and witness reported to him. Wheth-

er Judge Cornish had official connection or not with all

of the land grants constituting the so-called Harriman

lines, he does not know or remember as to some of them,

but as to having immediate supei-vision and being the
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man between witness and Harriman and to whom the

reports went and someone to whom he reported in New
York on these special missions and which he was sent

out to fulfill, Judge Cornish was that man. That in-

cluded work with reference to the Union Pacific grant,

the Kansas Pacific grant, the Denver Pacific grant, the

Central Pacific grant, the Southern Pacific Railroad

grant, and California and Oregon grant and Oregon and

California grants; and he may say the grants in Texas.

But there is a distinction to be made as to the Union

Pacific proper land grant, Union Pacific Railroad land

grant, Kansas Pacific grant, and Denver Pacific. In

that case Judge Cornish was the vice-president of the

Union Pacific Railroad, in direct charge officially. He

was president of the Union Pacific Land Company,

which took over and held title and managed and disposed

of all of the lands of the Kansas Pacific and Denver

Pacific grants. In these other cases, he was not offi-

cially connected with the subordinate companies, to his

knowledge. But waiving the question of his official au-

thority. Judge Cornish actually supervised the work of

all the grants in substantially the same manner. Super-

vision is the right word, because he did not exercise the

same authority by any means over these grants here on

the Pacific Coast that he did over the Union Pacific

grants. Judge Cornish did control the actions of wit-

ness upon questions of policy, and did give witness in-

structions on the Union Pacific, but he never thought he

had the same amount of authority on these grants on the
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Coast, including the land grants involved in this suit and

he, Cornish, never exercised it. Judge Cornish always

waited to hear what Mr. Harriman had to say about it.

So really Mr. Harriman was the man who directed it.

That accounts for long delays that were suffered here in

the rehabilitation and other things, because there was no

one who would act offhand as they did on the Union

Pacific. Judge Cornish acted as a sort of go-between

for witness and Mr. Harriman. There was no practical

purpose served in this roundabout way of getting his

recommendations to Mr. Harriman. It was an unfor-

tunate occurrence, that was all. He does not mean to

be understood that Judge Cornish did not exercise any

authority at all, but he does say that Judge Cornish did

not have and did not attempt to exercise, the same au-

thority on these grants on the Pacific Coast that he did

on the other grants, for the reason of lack of official con-

nection. It seemed to witness that almost any specific

question that he presented to Judge Cornish in connec-

tion with the Oregon and California Railroad grant as

to which he deferred action until Judge Cornish consult-

ed with Mr. Harriman, was about everything that

amounted to anything of any importance; that Judge

Cornish was a great fellow to sidestep things; in this

connection it may be well to say that Mr. Kruttschnitt

exercised or assumed to exercise about as much authority

over these land affairs as Judge Cornish did, and it was

the practice of witness,—he was very often at a loss to

know how to proceed and he made reports, as will be

found, to Mr. Kruttschnitt at the same time that he made
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them to Judge Cornish,—and between the two stools he

generally fell down between them and affairs were hung

up here for that reason. Now as to particular instances

of this, he does not call to mind any particular one at

present. There was a reason why Judge Cornish should

not sidestep as to the Union Pacific grant the same as he

did with reference to the grants in question. Judge Cor-

nish was the vice president and by direction of the board

in charge of land affairs of the Union Pacifc Railroad

Company, and was also the president of the Union Pa-

cific Land Company. He was the man that was vested

with absolute and final authority in those matters and he

acted promptly in those cases ; so much so that in a little

over a year's time they thoroughly reorganized these

grants and put them on the market, and in three years'

time they were practically sold out, referring to the

Union Pacific grant. On these grants in question the

trouble was, from the very start, to get authority for

anything. If there was anything that looked as though

anybody had to have authority, why, it would go to

Judge Cornish and he would discus it with Mr. Krutt-

schnitt and the latter would pass it back and then some-

times they would jointly go to Mr. Harriman and have

a talk, Harriman was president of the Union Pacific

at the time Judge Cornish was appointed to this office.

He does not think that Mr. Harriman disturbed him-

self very much about the Oregon and California grant,

that he ever heard of; that is, not to his knowledge. Har-

riman really depended upon somebody to look after these

affairs for him, but the fact remains that they did not act
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on that but felt as though these matters on the Paeifc

Coast were large and complicated, and they wanted some

more direct authority, as he supposes. Judge Cornish

had no authority from any board of directors that he

ever heard of ; and the only authority Judge Cornish had

was by letter from ]Mr. Harriman. Witness got his au-

thority from Judge Cornish, who had authority enough

to give him authority. Everything witness did in con-

nection with these grants on the Pacific Coast was under

the authority of Judge Cornish, except what Mr. Harri-

man gave himself. Practically he was just as much un-

der the supervision of Judge Cornish after he was for-

mally appointed acting land agent as he was before; at

least he assumed that he was. That is, in the actual prac-

tical carrying out of his work, he consulted with Judge

Cornish just the same after his appointment on October

1, 1904, as he did before, but he also consulted with Mr.

Kruttschnitt and others. There was a divided control

out here all the time. His appointment as acting land

agent made no change in that respect. He came from

New York and reported back to New York right along.

In connection with his work, that is the result of his work

relating to these several land grants, he observed a gen-

eral policy that was pursued by Mr. Harriman and

Judge Cornish with reference to the administration of

these land grants. They attempted to consolidate and

standardize all their activities, and they also attempted to

administer the land grants with reference to one another

to serve the common interests of the constituent com-

panies and also of the parent companies, and it never got
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beyond the stage of reorganization with him. Ties were

bought here in Oregon, not only for the hnes in Oregon,

but for other Southern Pacific lines, and Union Pacific

lines. The reservation of 100,000 acres of timber lands

never got so far as to serve all of the constituent lines of

the Harriman lines, so far as he knew. The intention as

to that reservation was, so far as he was concerned, sim-

ply with the road which he was interested in. But he

assumes of course that those timbers and ties cut from

that land might be used and probably would be used by

other lines and paid for by them. He does not know

how many ties could be cut from the 100,000 acres that

were reserved, nor how many miles of railroad it would

supply with ties and bridge timbers, but generally speak-

ing, if properly administered and reforested, it would

supply a large one. Whether the entire Harriman Sys-

tem he would not say, because the entire Harriman Sys-

tem would not come here for ties. They would not want

to come here for ties, because the freight would eat them

up. That 100,000 acres of timber lands there, would sup-

ply the lines on this coast, he presumes; though of that

he does not claim to be qualified to speak. The number

of acres that should be reserved was, he thinks, deter-

mined in conference with Mr. Kruttschnitt, who was the

general manager and vice president of the Southern Pa-

cific Company, and he thinks on the board of all of

the original companies on this coast. He knows he was

a director, probably an officer, of the Southern Pacific

Railroad Company, and believes he was a director and

probably an officer of the Oregon and California Rail-
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road Company and was vice president of the Southern

Pacific Company; but he thinks he was not an officer

of the Union Pacific, or the Oregon Raih'oad and Navi-

gation Company, or the Short Line. He thinks that the

quantity of timber lands that should be reserved w^as de-

termined in that conference with Kruttschnitt. He does

not think Judge Cornish passed upon them, because that

was something outside of his knowledge. Cornish would

necessarily have to depend upon recommendation. As

to the fact of the advisability of making the reservation

and setting aside the lands he does not think that Judge

Cornish would attempt to pass on the question. He does

not think that he knew anj^thing about it.

"Q. Now, Mr. Eberlein, it was one of the policies of

Judge Cornish and yourself and, I may say, Mr. Harri-

man and the other officers of any of these companies

who assumed or exercised any authority with reference

to the subject, that the land grants should be adminis-

tered with a view to promoting the general financial in-

terests of these companies; isn't that true?

A. Well, if you mean by the general financial inter-

ests the managing of them in a careful, conservative,

economical way in which thej^ would produce the greatest

results, both in money and in other ways for the roads,

yes.

Q. That is what I mean ; that the administration of

these land grants was conducted along lines of policy that

included other questions than the mere money that might

be derived from the sale of the lands?
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A. Well, that was always my idea.

Q. And you got that idea as the result of your con-

nection, consultation and work with the other officers

that you have mentioned, as well as your own initiative?

A. My own study of the case.

Q. And you found that that general view was

shared by the others with whom you came in contact,

including your superiors?

A. I believe so.

Q. Now when you came to Oregon or to the Pa-

cific Coast in 1903 and entered upon the work of

straightening out the affairs of the land grants involved

in this case as well as the other land grants upon the

Coast, you made your office where ? Your headquarters,

I mean.

A. The headquarters were San Francisco.

Q. You had offices elsewhere where your work was

carried on, but your personal headquarters were San

Francisco, were they?

A. Yes. I kept an office in New York and was

called there frequently, but I was in San Francisco most

of the time. But it must be understood that I didn't

come here to run any land grants.

Q. I said to straighten out the affairs.

A. Just the matter of reorganization, the examina-

tion and reporting. The other was an afterthought and

was to be temporary. That was the agreement with me,
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that I would not be required to administer details only

for a short time to relieve a difficulty.

Q. You came here with the understanding that your

work here should involve substantially the same scope as

it had on the Union Pacific?

A. Yes, sir.

Q. Straighten out the affairs of these land depart-

ments and put them upon a more economical and more

practical basis and start it along the lines of the new poli-

cies and then that you would be succeeded by some one

else?

A. Yes, sir; relieved.

Q. Now, Mr. Eberlein, you know as a practical

fact, do you not, that the Southern Pacific Company vir-

tually controls transportations affairs, speaking in the

broad sense now, in western Oregon west of the Cas-

cades and particularly from say Albany to the southern

boundary line of the state ?

A. I believe it is the only rail line between those

points.

Q. There are some small

—

A. (Interrupting) I mean through.

Q. (Continued) —transportation facilities in ad-

dition to that, but in a general way the Southern Pacific

lines constitute substantially all of the available means

of transportation of the products of the State of Oregon

west of the Cascade Mountains and particularly south of

Albany?
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A. Yes.

Q. And that was true during all of the time of your

work out here?

A. Yes, sir."

Whereupon defendants objected to this character of

testimony as immaterial, incomjDetent, and irrelevant and

it is stipulated between counsel that this objection may

go and is understood as reserved to all this class of testi-

mony.

Whereupon the witness further testified as follows:

"Q. Now, Mr. Eberlein, Mr. Harriman was really

the dominant factor in all of these companies, was he not ?

A. In everything he had anything to do with I think

he was the dominant spirit.

Q. That was owing not only to his peculiar and

wonderful genius in affairs of this kind, but also to the

natural disposition of the man?

A. Yes, sir.

Q. And it is entirely correct to say that after the

Union Pacific acquired the controlling interest in the

Southern Pacific lines that you have mentioned that the

affairs of all of these constituent companies were con-

ducted with reference to the will of Mr. Harriman in so

far as he exercised it?

A. That is generally true, I believe.

Q. Now reverting again to the fact that the South-

ern Pacific Company, as the operating company of these
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constituent lines, including the Oregon and California

Railroad, controlled virtually all of the transportation

facilities in western Oregon in the district that I have in-

dicated in a previous question, it is also a fact, is it not,

Mr. Eberlein, that at the time you entered upon your

work in connection with these land grants and even to

the present day the Oregon and California Railroad

Company, subject to the rights asserted by the Govern-

ment in this suit, owned and still owns between one-third

and one-half of all of the lands tributary to the line of

its railroad here in Oregon? I refer now to the main

line extending from Portland south through Salem, Al-

bany, Eugene, Roseburg, Medford, from say Eugene

southerly to the southern boundary line of the state and

b}^ tributar}^ to its line of railroad I mean within the lim-

its of its land grant, both primary and indemnity, as ex-

emplified on the maps that have been introduced in evi-

dence here?

A. I should judge that the statement of about one-

third within the limits fixed by you would be

—

Q. (Interrupting) Substantially correct?

A. About correct as between the exterior bound-

aries of the grant. However, I never understood that

the ownership was subject to any claim of the United

States,—not while I had anything to do with it.

Q. I say, subject to the rights asserted in this suit?

A. Well, that I could not pass upon. I am speak-

ing of the thing I always understood and so held it to

be in absolute ownership in the railroad.



vs. The United States 2309

Q. I understand that.

A. Yes.

Q. But you do not deny

—

A. (Interrupting) That there is a suit.

Q. That the ownership is subject to any rights that

the United States may have, without conceding that they

have any?

A. Without conceding they have any, certainly.

Q. But you do not deny they are subject to any

rights the United States may have, though?

A. If the United States can prove any rights, yes.

Q. So that in the discharge of your duties in con-

nection with this land grant in Oregon you found the

Southern Pacific in control of the transportation in

western Oregon and particularly southerly from Eu-

gene, and also in control through its stock ownership of

the Oregon and California Railroad Company of virtual-

ly one-third of the lands tributary to that line of rail-

road?

A. Within the limits of the grant?

Q. Yes.

A. I won't say outside of that, because there may

be a large body of land outside to the west that would

be tributary and perhaps is tributary, that I would not

know enough about to testify to.

Q. Well, as I explained before, by tributary to the

line, I mean within the limits of the grant?
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A. Yes ; yes. Very well.

Q. Now in your work in connection with this grant

and in devising the plans for the reorganization of the

land department and the adoption of new policies for the

handling or use of these lands, did it ever occur to you

that the lands controlled to a certain extent the subject

of transportation in future years?

A. Why, I don't know that I thought of it in ex-

actly that angle. The matter had a great deal of thought

on my part, all that I could give to it. The principal

thing in my mind was the divesting of the Railroad Com-

pany of this large body of lands. I didn't think that it

was to the best interests of the road that it should retain

these lands. It was a burden.

Q. It was your opinion that the best policy was to

pass these lands on into independent proprietorships ?

A. Yes, sir.

Q. To become an instrument of production to aid

in transportation?

A. Population and industry. That was the whole

idea. There was no advantage to this line of road, or any

line of road, to have a contiguous land grant without set-

tlers, without people on it.

Q. Well, if a line of railroad has virtual control of

the subject of transportation in a given community and

owns virtually one-third or more of the lands tributary

Ito the line of road, and by that I mean as I have ex-

plained before within thirty or forty miles of the railroad,

and specifically speaking within the limits of this land
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grant, it also controls to a very marked extent the pro-

duction of the territory tributary to that line of railroad,

does it not?

A. Not necessarily.

Q. Well, it can control it?

A. It might ; if it wished to pursue a suicidal policy

it might do so. But I don't understand that that has

ever been the policy of the Southern Pacific.

Q. But you realize, do you not, the difficulties that

a competing line of railroad would encounter if it at-

tempted to invade a field where its competitor owned

one-third of the lands tributary to the line?

A. It might be, as you say, something that a com-

petitor would have to consider. On the other hand, it

would be unfair to the line of road, the pioneer, that its

property should be used to induce a competitor.

Q. In other words, you feel that it would be unfair

for the pioneer road, as you describe it—and by that you

mean the Oregon and California Railroad in this case?

A. Yes, sir.

Q. To so dispose of its lands that it might attract

a competing line of railroad?

A. Yes, sir; that is my idea.

Q. And that was your idea during the time that you

were engaged in the work in connection with these land

grants that you have described?

A. Yes, sir.
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Q. Now what plan or policy, if any, did you dis-

cuss or attempt to evolve or devise that would secure to

the Southern Pacific Company and its constituent com-

pany, the Oregon and California Railroad Company, the

benefits of the transportation of the products of this land

included in this land grant?

A'. My plan, which was simply a recommendation,

originated with me, never had any active recognition that

I know of from the general officers of the road, was

that that land grant should be sold out reserving only so

much of it as was necessary to the operation and to the

traffic of the road, in exactly the manner testified to by

me yesterday. That would mean simply reservation for

stations and rights of way for various purposes, stock

yards for traffic, and land that had water for engine sup-

ply, gravel banks, and things of that kind, which were of

more value to the road than to anybody else and which

the road would have to acquire from some one else if it

disposed of them; and after those reservations had been

made, to sell that grant in such a manner as to produce

the best business results for the Railroad Company and

by doing so it would produce the very best results for

the community. And my idea was, and I believe it is cor-

rect economically, the land belongs to the road ; they paid

for it by the construction of the road, earned it. If it

owns the land it owns the product of the land, as the

timber, I recommended the land should be sold at a very

reasonable price to responsible people who would within

a reasonable time develop, that is by the establishment of

mills, develop the product, and when so developed that
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all the Railroad Company reserved would be the right

when so develoj)ed to cany the product, the lumber prod-

uct, at the rates then current as to which any other line

would carry the product ; otherwise, to have the right of

the shipment and the routing of the product of the land.

Q. So that your plan was to sell the lands by such

a method and upon such terms to be inserted in the con-

veyance as to create covenants running with the land

that would guarantee to the railroad the transportation

of the product of the land?

A. Exactly, subject only to such further reserva-

tion as would protect the shipper; and that is, he would

not have to pay any more for the transport of that over

the Southern Pacific lines and its connections than he

would over any other competing line at the time of ship-

ment.

Q. Well, do you honestly think if all of the lands

marked in black upon any one of those maps were passed

into private proprietorships under conditions which re-

quired that the product of those lands should be shipped

over the Southern Pacific line, that there would ever be

any competing line?

A. Certainly.

Q. You think there would be ?

A. Certainly. It is the history of all railroads that

where you have an industrial community growing, that a

single line will not carry the product, and that the very

fact Congress of the United States established that grant

in the form that it established it as well as every other
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land grant established by Congress—and I have reorgan-

ized several now—in the way it did, to prevent a monop-

oly, and it does prevent a monopoly. There is one-half

of all the land that is in there—yes; there is more than

that; there is the entire body of the Willamette Valley,

as you will see from those maps.

Q. I refer now southerly from Eugene.

A. Well, take it southerly from Eugene; you have

got the Umpqua Valley, the entire body of that valley is

in private ownership and has been since before the time

this road was established, and it is open to any competing

line who will come in; and it must be remembered that

a competing line has actually paralleled that line that

you have reference to east of the mountains, throwing

feeders across the mountains into the Rogue River Val-

ley, for instance. There is not anything to prevent an-

other line, notwithstanding that land grant. The South-

ern Pacific, according to my view of the case, was sim-

ply holding what belonged to it of right, and it should

have.

Q. Do you mean to say that, referring now to De-

fendant's Exhibit 259 and pointing to the City of Eu-

gene, if the Southern Pacific Company had the right

guaranteed by covenants running with the land, to trans-

port the product of all of the railroad lands appearing

upon this map from Eugene southerlj^ to the state line,

that it would have no advantage over a competing trans-

portation line that would attempt to enter that field ?

A. Certainly.
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Q. It would have ?

A. It would. But you must remember that

the timbered land in your district you have just indi-

cated has been culled over and the best of it has gone into

ownership other than the Oregon and California. They

are there; you can see them on that map.

Q. They are not indicated on that map. Here is the

map they are indicated upon. Now if you will eaxmine

it you will find but a very small proportion of it has

passed into other ownership.

A. As I say, it is the best part of it.

Mr. Fenton: About four hundred thousand acres,

Mr. Townsend.

A. You go down into the sugar pine belt and you

will find that the heart of that was disposed of. The best

of the timber of that grant was, as I say, culled, and has

been since 1898, and the culling process was simply

stopped when the lands were, or the business of the grant

was suspended necessarily.

Q. But you considered it substantial enough to rec-

ommend it, didn't you?

A. Certainly.

Q. And your recommendation was considered and

entertained by Judge Cornish, was it not?

A. I don't know whether by Judge Cornish, it was

by others.

Q. Did they ever go so far as to consider the form
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of deeds that should be executed that would contain cov-

enants of the character I have described?

A. I believe that Judge Singer drew a clause;

whether in form of deed, I don't know that it ever got

that far.

Q. Do you know of any instance in the industrial

history of this country, or any other country, when a

transportation line had a legal right to the transporta-

tion, exclusive legal right to the transportation of the

products of virtually one-third of the land tributary to

the line?

A. Well now, south of Eugene?

Q. No ; I am referring to any railroad, now, for any

district.

A. I am not familiar enough with the transporta-

tion history of the world to know. You could find such

examples in Europe, I have no doubt, but all I am in-

terested in was what was for the best interests of this

strip of country and what it needs is industries. It is of

no advantage to this state, or certainly not to the road,

the condition in which I found this grant.

Q. It is not yet, is it?

A. That is not the fault of the road.

Q. It doesn't make any difference

—

A. It is the fault of the United States.

Q. It doesn't make any difference, the fact is that

the present condition is detrimental to the commercial
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and industrial interests of this state, is it not?

A. Certainly, by reason of the suit of the United

States which prevents any sale or disposition, that has

prevented men from even milling the timber that they

own.

Q. Who?

A. The men who have bought timber from the Rail-

road.

Q. Well, who has been prevented from cutting it?

A. Anybody.

Q. Well, name one.

A. Anyone who has bought that timber, until the

passage of this act which galvanizes their title ; they were

not safe in cutting any timber that was on land bought

from the Railroad Company.

Q. I am not talking about whether it was safe, or

not. Tell me one company that quit?

A. I don't know that they quit, but they must have

cut under—unless they had some agreement with the

United States they were not safe.

Q. Well, did the suit of the United States in any

way interrupt the operation of a single industrial plant

in Oregon?

A. I believe it has.

Q. What one?

A. I can't name them, but the impression that I

gained from being in this state is that it has. From the
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talk that I have had with the timber men themselves I

believe it has.

Q. What timber men have you talked with who ex-

pressed that?

A. Oh, I have talked with Mr. Hammond; I have

talked with Mr. Blodgett; I have talked with a nmnber

of them at different times ; and the consensus of opinion

of those who were milling was that they didn't know

where they were.

Q. Well, did any of them say that \\\e\ had arrested

for a moment the turning of a single wheel?

A. No, I don't suppose they did, because they were

in a position where they had to go ahead in order to keep

their plants open.

Q. Well, how did the suit in any way interfere with

the operation of existing industrial j)lants ?

A. Simply by clouding titles and making it a very

dangerous performance for any man to proceed.

Q. Well, however dangerous it might have been

they did proceed, didn't they?

A. I can't say as to whether they did or not. My
impression is they did not run to their full capacity in

the way they were before.

Q. Well now, where did you get that impression?

A. My impression gathered from my familiarity

with conditions in this state, living in the state as I do

most of the time and in the southern part of it which is

a timber country.
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Q. Well, can you tell me one mill that has reduced

its products because of the pendency of this litigation ?

A. Now I am not familiar with the inside operations

of these milling companies. I am testifying generally

to the general expressed opinion, the fact that the lumber

industry, whether entirely due to that cause or not, has

suffered prostration in that lower part of the state.

Whether that extends all over I do not know.

Q. Well, you know, don't you, that the Southern

Pacific Company tried to nearly double the cost of trans-

portation on timber from that part of the state to San

Francisco ?

A. I am not familiar with that fact.

Q. They tried to raise it from $3.20 a ton to over

$5.00 a ton, didn't they?

A. Well, that is information to me. I didn't know

it.

I don't know it. It may be the fact, but I don't

know it.

Q. Now have you ever considered the question

whether the milling industry in Oregon, and particularly

western Oregon, has been in any way stifled by the ser-

vice and rates of transportation put in force by the

Railroad Company?

A. That might be.

Q. I say you have never studied that ?

A. That was never a part of my business to study

that.
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Q. Mr. Eiberlein, this proposition or suggestion,

however you may describe it, of selling the lands upon

such terms as to guarantee to the Railroad Company the

transportation of the product of the lands, was under dis-

cussion and consideration at about what time?

A. I think that suggestion was made by me about

1904. Anyhow, it was when I was actively at work

making a report on the conditions here as I found them.

Q. It was after your appointment as acting land

agent?

A. I think before.

Q. And how long was it under discussion and con-

sideration?

A. I don't know as to that. It cropped up again.

I renewed that recommendation as late as 1906.

Q. Now your testimony upon direct examination

indicates the fact to be, and I therefore ask you if it is

not a fact, that when in the fall of 1904 you contemj^lated

the resumption of the sale of the lands, and which pur-

pose was abandoned as you have described because of the

objections urged by Mr. Cotton, and when you again

formed the purpose in 1906 of resuming the sale of lands,

which purpose was again interrupted as you have de-

scribed by the loss of your records in the San Francisco

fire

—

A. (InteiTupting) That is, as to the sale of tim-

ber lands only.

Q. Yes, but what I am getting at is that at those
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times you intended to put on sale only the agricultural

lands, did you not?

A. That is all that it was possible to put on at that

time.

Q. It was not intended to put on sale any of the tim-

ber lands ?

A. Just as fast as it could be cruised and we were

justified by information in making the sale.

Q. Well now, you don't mean that they were to

have been put on sale until the question of the manner

of selling them and whether this condition that you have

referred to should be imposed upon sales, had been de-

termined, do you?

A. No. It was not in my province; I wasn't an

operating official nor a high official of any kind. That

was largely a traffic matter, beyond my province entire-

ly, and I merely made that suggestion. It was for oth-

ers to act upon it. But I will say that I never had any

orders to incorporate that suggestion. I believed in it

thoroughly myself and I renewed it, I remember, in

1906.

Q. What I mean is this : That when the time would

have finally arrived when you would recommend that

the sale of timber lands be resumed, you would have re-

newed the same recommendation, wouldn't you.

A. I did. I will say that. I did.

Q. And the question was never definitely decided,

so far as you know, was it ?
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A. It never was during my time.

Q. Now you say that in 1906 if a party would have

apphed to purchase agricultural lands you would have

entertained the application and sent out a person to ex-

amine the lands and fix a price?

A. I did just that.

Q. Why couldn't you send out' a person to examine

any particular timber lands that were applied for and

examine them ?

A. I did, just that,

Q. Did you make any sales?

A. No, sir.

Q. Why not?

A. Because they would not take them.

Q. At the price you fixed ?

A. I suppose so. I refer now to the application of

the Weyerhauser Timber Company.

Q. But to no other?

A. I don't recall any other, because we did cruise

some timber which we sold to the Southern Pacific Com-

pany, but that was under the necessities created by the

fire; and as to others, I was in the East largely in 1907,

I think pretty nearly the whole year, so that what was

done here was done during mj^ absence and I can't say,

only that I know that cruising went on.

Q. Well now, when the Weyerhauser people a])-

plied to purchase this large body of timber land you had
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it cruised and fixed a price?

A. Yes, sir.

Q. Well, when the Booth-Kelly Company applied

to purchase some timber lands in 1906 why didn't you

have that cruised and fix the price ?

A. I don't recollect the specific application of

Booth-Kelly Lumber Company in 1906.

Q. Well, I understood you to say that they applied

to purchase land from you in 1906, and because they

could not purchase it that they started this entire agita-

tion?

A. I think they did.

Q. Well, what land did they apply to purchase ?

A. Probably that that lay contiguous to their pur-

chases down there. I can't give you the facts because I

have no papers before me.

Q. Well, did they apply to purchase any ?

A. I think they did.

Q. Well, why didn't you have it examined and give

them a price?

A. Possibly did.

Q. Well now, please do not deal in possibilities. If

you have no recollection please say so.

A. I can say I have no recollection of particular

facts.

Q. Well, have you any recollection of having had

the lands cruised that they wanted to purchase, and sub-
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mitting to them a price?

A. No, I have not.

Q. But you do recollect very clearly having done

so with reference to the application of the Weyerhauser

Company?

A. Certainly.

Q. Now with reference to the purpose of resuming

the sale of these lands after clearing the records, in the

first place, and then renewing the records after the San

Francisco fire, you of course can only speak for your-

self; isn't that true, Mr. Eberlein?

A. Yes.

Q. That is as to what the real purpose of Mr. Har-

riman was, or his intent, or that of Mr. Cornish, you can-

not assume to speak?

A. I don't assume to speak for anyone but myself.

Q. Do you remember when Mr. Harriman visited

Oregon and California and the Pacific Coast generally,

in September, 1907?

A. September, 1907? I didn't know—I don't re-

member of his being here at that time.

Q. Do you remember that he was here in Septem-

ber, 1907, at Portland, and went south to San Fran-

cisco and Sacramento and addressed a conservation con-

gress at Sacramento in the early part of September,

1907?

A. I may have known it at the time, but I have no
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recollection now.

Q. Do you remember that Mr. Harriman, on Sep-

tember 2nd, 1907, at Portland, gave out an interview,

which was published in the Evening Telegram of Port-

land, Oregon?

A. I don't remember of any such article.

Q. (Interrupting) Wait a minute; let me finish

the question. In which he stated that it was his policy to

put on sale the agricultural lands but that the timber

lands should be reserved by the Railroad Company? Do
you recollect it?

A. No, I don't recollect it; nor do I believe that he

ever said it.

Q. Do you recollect that at Sacramneto in his

speech there he stated that the timber lands in Oregon

would not be sold but would be reserved by the Railroad

Company?

Mr. Fenton: The same objection. What date, Mr.

Townsend?

Mr. Townsend: That was in the fore part of Sep-

tember, 1907.

Mr. Fenton: At Sacramento?

Witness: Now, let me just qualify my testimony

that has gone before. I do recollect now that you call it

to mind, of being at Sacramento and of being one night

at, I believe it was the Irrigation Congress.

Q. It might have been the Irrigation Congress in-
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stead of a conservation congress.

A. I think it was an irrigation congress, and I was

there and I met Mr. Harriman there, and I don't recall

at this time having heard any such remark made by him.

Q. Well, did you hear his speech before the con-

gress ?

A. I think I did. He was there for that purpose

that night. He would not be there for any other pur-

pose. The record of the congress, though, will be con-

clusive on that, of course. Let me suggest something

to you. The record of the proceedings of the National

Irrigation Congress of that date are to be had. I believe

they can be found in the city.

Q. Do you know where we could get a copy without

too much delay ?

A. Any of these libraries.

Mr. Fenton: Would that contain the speech?

A. It contains verbatim reports of all speeches and

all proceedings.

Mr. Fenton: Would it contain Mr. Harriman's

speech that night?

A. If he made that speech it was reported. I was

an officer of the Congress one time when it was here in

Portland, and I know that all speeches, all proceedings

are reported verbatim.

Q. Well, you have no reason to doubt the accuracy

of the Associated Press records of that subject, have

you?
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A. Why certainly.

Q. What is it?

A. Why, of course.

Q. Now, is it not a fact, Mr. Eberlein, that in 1906

and 1907 it was your purpose to resume the sale of ag-

ricultural lands only but not timber lands at that time?

A. Now, so far as I controlled it mj^self, and speak

for myself, it was my desire and my recommendation;

whatever was the determination of my superiors I can't

speak for, but my recommendation was to resume the

sales of timber as fast as thej^ could.

Q. I direct your attention to Defendants' Exhibit

277, consisting of two telegrams addressed to j'-ou by W.
D. Cornish, the first bearing date New York, April 5,

1907, and the second bearing date New York, April 24,

1907, and ask j^ou to read those, please, not aloud but

for your own information.

A. Yes, sir.

Q. You observe that in his first telegram Judge

Cornish said as follows: "Please mail me report at con-

venience showing progress made in rehabilitating your

office and also what extent you are receiving and han-

dling applications for lands and especially lands other

than timber and mineral." You observed that language,

did you?

A. Yes, sir.

Q. Well now, is it not a fact that at that time, with-

out referring now to your own individual judgment as
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to what should be done, that it was the purpose and in-

tent of Judge Cornish as expressed to you, not to re-

sume the sale of timber and mineral lands?

A. That is not what that means.

Q. What is it?

A. That is not what that means. It might bear that

construction from your point of view, but the fact is that

the reference to timber land there had reference to the

impossibility of our making any general sales at that

time.

Q. What do you mean by general sales?

A. I mean throw the thing open to everybody to

come in.

Q. Well, can you explain why you could not have

sold any timber lands in the year 1907, if you had wanted

to?

A. Because you can't do a thing piece-meal, not

timber; that is, if you have any consideration at all for

what you are doing. There are one or two reasons why

it was not practical. In the first place, my recommenda-

tion was to cruise the grant generally and classify it and

group it before resuming sales.

Q. Well, was there any reason why if a man wanted

to buy a particular piece of land in a locality which had

been completely cruised and classified and graded, that

you could not entertain his application without waiting

until the entire grant was cruised?

A. That may be, but there were no conditions of
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that kind.

Q. Did you have any applications to buy timber

during the year 1907?

A. I think so.

Q. Other than the Weyerhauser Company?

A. I think so.

Q. Did you sell any?

A. No, I didn't.

Q. Did you quote a price to any of the applicants

to purchase ?

A. I think not.

Q. Did you send anyone out to cruise the land which

they applied to purchase?

A. Yes, sir.

Q. And did not quote a price?

A. I don't recollect of any prices being quoted. I

recollect of sending applications with the information and

everything to Cornish at New York. I didn't assume

to sell, you understand. The matter was referred to him,

the matter of all sales. Had he ordered the sales made

they would have been made.

Q. Then the reason that they were not sold was

because Judge Cornish did not authorize the sales ?

A. Neither he nor anyone else.

Q. Now that is also true during the year 1908 down

to the time that you severed your connection with the
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road?

A. I was in New York the entire time, almost the

entire time of 1907. I Avas here only a few weeks.

Q. How about 1908?

A. I was not here at all, except to pack up some

goods, some household goods and go back to New York.

Q. You were in New York then in 1908 until May
1st?

A. Until June 1st.

Q. UntilJune 1st?

A. Yes.

Q. Well now, during that time were there any ap-

plications for the purchase of timber lands?

A. I think there were applications. No ; I wont be

sure about that. It was about that time that, after the

excitement here, as you know, started, it had a very quiet-

ing effect on everj^body.

Mr. Fenton: What do you mean by excitement?

A. Oh, I mean the excitement that was fomented

against the Railroad Company and the land grant.

Q. Well now, without speaking with any feeling in

the matter, you mean that when the question of the right

of the Railroad Company to convey the lands in quanti-

ties exceeding one hundred and sixty acres and for a

price exceeding two dollars and a half an acre, and to

other than actual settlers, that then there were not very

many people who cared to risk the title and therefore
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there were few applications to purchase? Is that what

you mean?

A. My recollection is just this : As to 1907, in fact,

subsequent to the Weyerhauser Timber application,

which was disposed of in Decemebr of that year 1906,

it is my recollection and I believe I am correct that there

were no applications, bona fide applications to buy.

There were a number of cases where people asked that

an application be filed; and I will say they went so far

in, I think a number of instances, a great many, probably,

to say that there was no immediate desire for it but that

whenever the Company was in a position to sell, that

they understood there was to be some litigation, that they

wanted to be in a position to have their application rec-

ognized and considered.

Q. Now, so that the examination may not be mis-

leading, I will state that I do not include in the scope of

any of my questions at the present time the so-called

applications to purchase by those who claim the right

under these acts of Congress to buy at two and a half

an acre.

A. No, I don't refer to that class at all. I refer to

those simply making application to buy tracts of land

and asking that their applications might be filed so that

they be recognized in order.

Q. Now you were authorized by Judge Cornish

to sell strictly agricultural lands, were you not?

A. Yes; subject to his approval in each case.
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Q. But you were not authorized by him to sell tim-

ber lands?

A. None. He did not authorize, and so did Mr.

Kruttschnitt authorize the cruising of the Weyerhauser

timber.

Q. But that was an exception that was made, wasn't

it, Mr. Eberlein, and over your protest?

A. Well, it would appear so.

Q. And really against your advice, wasn't it?

A. Against my advice.

Q. Your advice was not to entertain that applica-

tion to purchase?

A. I would not.

Q. I say that was your advice?

A. That was my advice.

Q. Now with that exception you were not autho-

rized to entertain any application to sell timber lands

during the years 1906 and 1907 or 1908?

A. I think not, so far as I know.

Q. But you were authorized to entertain applica-

tions and sell agricultural lands, subject to the approval

of Judge Cornish?

A. And grazing lands.

Q. And grazing lands ?

A. Yes, sir.

Q. But even those had to be referred to Judge
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Cornish ?

A. Yes, sir, that is true.

Q. And at that very time, Mr, Eberlein, as your

report shows which you made to Mr. Cornish, you be-

lieved that there was but fifteen acres of agricultural

lands in this grant?

A. No, I won't say that I believed there were only

fifteen acres.

Q. Well, you so reported, did you not?

A. Oh, no.

Q. Based upon the Assessors' reports?

A. I put in the table the official returns of those

Assessors to show what the Assessors themselves

thought.

Q. Well, did you think that the Assessors' returns

were correct?

A. No, I do not think they are correct, not when

they assess railroad lands ever, or railroad property.

Q. Well, did you think the Assessors' returns were

correct as to what quantity of these railroad lands were

agricultural in character?

A. No, sir.

Q. You thought that there were more agricultural

lands ?

A. There were more, and that report states the fact

to be what I did think there was.

Q. You thought there were about seven thousand
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acres?

A. About seven thousand acres.

Q. So that it is a fact, is it not, that during the

years 1906, 1907 and 1908 until you severed your con-

nection with the Railroad on June 1st, 1908, you were

authorized only to sell agricultural and grazing lands and

no timber lands ?

A. That is true.

Q. And it is also a fact, is it not, as disclosed by

your report, that out of the two million three hundred

thousand acres involved in this suit over two million acres

were considered as timber lands?

A. No, not two million acres. I think there was

about a million and a half acres considered as timber and

wood land. That is my recollection.

Q. Your report here states that your information

from the reports of your graders and land examiners is

that of the patented lands 1,496,640 acres were covered

with timber and unsuitable for agriculture?

A. Yes, that is right.

Q. Were you on the Coast in September, 1907?

A. Yes, sir. I was here and left here in October,

1907, to New York, and was practically not here again

during my incumbency, except about a week, leaving on

the 22nd of Februaary, 1908. My work was practically

finished in September, 1907, and I resigned at that time,

though my resignation was not accepted until the fol-

lowing June.
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Q. Do you remember whether you were in Oregon

in September?

A. I don't think I was.

Q. You now recollect that you did see Mr. Harri-

man at the time that he visited the Coast during that

month, but you thnik that it was in California that you

saw him?

A. I saw him in Sacramento. I went up to Sacra-

mento to the Irrigation Congress and was there the night

that he addressed the convention.

Q. Do you recollect of learning that on September

2nd, 1907, when Mr. Harriman visited Portland, he was

reported in the newspapers as having said to the reporter

of the Evening Telegram, of Portland, as follows

:

Mr. Fenton: We object to that as purely hearsay,

of about the third degree. Go on.

Q. (Continued) "What conditions did you find in

the interior?" "Sparsely settled regions. You go miles

and miles before you see a face or a habitation. I trav-

eled vast stretches and saw nothing but chipmunks. The

country is undeveloped. Oregon needs more people. I

passed forest reserves and timber land granted to mili-

tary wagon road companies. The reserves and the mil-

itary road companies control too much land. This

should be remedied. The reserve policy requires chang-

ing and the military company should be made to dispose

of holdings." Next question: "Then, Mr. Harriman,

your contention is that Oregon cannot be properly nor

speedily developed until the corporations which have
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vast holdings are forced to open the country to dispose

of the lands?" Answer: "Yes." Question: "And does

this include the lands granted to the Southern Pacific?"

Answer: "Yes, the Southern Pacific, too. But the

Southern Pacific hasn't much land. You see, before we

came into the Southern Pacific the Company was pressed

for money and was disposing of lands and giving options

to syndicates and speculators, and we didn't know how

much land we had so we stopped until options expired to

ascertain just what we had in land. The Southern Pa-

cific will sell land to settlers but not to speculators. We
can tell a speculator from a settler as well as anyone.

The agricultural land we will sell, but the timber land

we will retain because we must have ties and bridge tim-

bers and we must retain our timber lands for future sup-

ply. The Southern Pacific has an insufficient amount

of timber now, and we have had to buy large tracts look-

ing to the future supply of ties and materials. Yes, we

will sell to settlers, but speculators will get none." Do
you remember of such an interview having been brought

to your attention?

A. I may have read the stuff at the time
;
probably

did, because it was in the line of my work. It made no

impression. It is gospel, though.

Q. It is what?

A. It is gospel ; it is good sense.

Q. What do you mean is good sense ?

A. Oh, I mean to say that if he said as is reported,
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with the emphasis on the "if," that the Company would

not sell any more timber to speculators, he said a very

wise thing and the only wise thing for this state. That

is the trouble with the conditions down there now.

Q. He says he would not sell agricultural lands to

speculators and would not sell timber lands to anybody,

sj)eculators or otherwise?

A. Well, I didn't understand the reading, if that

is the case. It is just as well not to sell land to specu-

lators, though. That is, as I say, what the road and the

country have suffered from. You take the Weyerhauser

timber interests, for one thing; they have an enormous

investment in this state in timber but not to my knowl-

edge have they ever milled a foot.

Q. And yet the Weyerhauser Company was the

only company whose application the Railroad Company
would entertain?

A

Q

A

Q

A

A

Oh, no.

In 1906?

Oh, no; no, I think not.

What other application was entertained?

Now, let's see

Now, if you want to know about that, I can

tell you a little incident that only goes to show, that I

made a call once with Mr. Harriman on Mrs. Potter

Palmer at the Waldorf in New York ; I made more than

one call. That was in response to an application which
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she made about in 1907, and she was very insistent upon

it. I had that land cruised.

Q. How much land was it?

A. Oh, several thousand acres; I forget how much.

That is immaterial. It is the fact that you are after

whether these applications were considered.

Q. Well, where was that land situated?

A. That land was situated in the grant.

Q. I understand, but where?

A. Well, I am coming to that. Don't get impatient

with me. I am kind of slow. That, as I recollect, was

southwest of Eugene, somewhere in the neighborhood of

the McKenzie River, somewhere where some sons of hers

were interested, and she referred to friends of hers who

bought very largely, Michigan interests, jNIichigan people.

I believe she referred to the interests now in control of

the Booth-Kelly Lumber Company. While she made a

great fuss about that timber that was for speculation,

not for any immediate use at all, and that fell through.

It must be remembered that in the fall of 1907—mean-

while the work of getting records together and keeping

up field work had been going on ever since the fire. In

the fall of 1907 the great crisis struck New York, and,

as you maj^ remember that, it put a pretty effectual stop

to every kind of industry, speculation in timber land and

everything else as well. People didn't have the money

to buy, and my recollection is that the effort to acquire

timber land when the Railroad Company was in no posi-



vs. The United States 2339

tion to sell it stopped about that time as everything else

did, and I think that it was pretty effectually stopped

until some time in 1908 or 1909. Meanwhile the suit had

intervened and that stopped things. I don't think any-

thing was done in 1908 that I remember of.

Q. How manj^ times did you see Mrs. Potter

Palmer?

A. I think twice.

Q. I thought you said several times?

A. Twice, I think.

Q. Did Mr. Harriman go with you, did you say?

A. He did. He did.

Q. Did she designate the lands that she wished to

bu}'^?

A. She did, and, as I have testified, I had them ex-

amined.

Q. Why did you have them examined?

A. Because they were applied for.

Q. Well, I thought you said she was a speculator

and you would not sell to her?

A. We didn't sell to her.

Q. You didn't have to have the lands examined to

determine whether she was a speculator or not, did

you?

A. Oh, possibly,

Q. You did?
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A. Certainly.

Q. You had to have the lands examined to deter-

mine whether Mrs. Potter Palmer was a speculator in

these lands?

A. Whether she intended to speculate in these

lands, 3^es.

Q. Well, how could you tell from an examination

of the lands?

A. Well, you can tell sometimes from the location

of the land. It is queer but it is the fact. And you can

tell very frequently by your conversations, your confer-

ences with people, what they propose to do with land.

That might not have appeared in the first instance. The

first instance was that there was an application came out

to me and the cruising was done as rapidly as possible

and the papers went on to New York about the time

that I went down there, and Mrs. Palmer came there

about that time.

Q. Well, you knew who Mrs. Potter Palmer was

when the application came in, didn't you?

A. Oh, yes.

Q. You knew she had some interests near Eugene?

A. I didn't at the time when the application came

in; I knew it afterward.

Q. But then you knew her general history as Mrs.

Potter Palmer of Chicago?

A. Oh, I knew she was financially responsible, I
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suppose.

Q. And you knew who she was?

A. Oh, yes.

Q. In a general way?

A. Oh, yes.

Q. When her appHcation to buy these lands came

in you sent a cruiser out to have them cruised?

A

Q
A

Q

Yes.

And the report of the cruiser was sent East?

Yes, sir.

Do you remember whether the report of the

cruisers included anything other than the general char-

acter of land and an estimate of the amount of timber?

A. Just the usual data that a cruiser turns in, the

character of the land, the character of the timber, the

classification of it, and the

Q. (Interrupting) Value of it?

A. The value of it.

Q. Well then, you and Mr. Harriman went and

called upon Mrs. Palmer?

A. At her request.

Q. Did you ask her whether she wanted the lands

for speculation?

A. Well now, to go into that, the incidents of that

call, the last call developed the fact that Mrs. Palmer

not only wanted that timber but she wanted to buy
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all the timber in about six townships down the east side

of the grant, along about I think opposite or in the neigh-

borhood of the Booth-Kelly holdings. There was no

immediate intention on her part to make use of them.

The first application she made was for a comparatively

small body of timber that might have been, though it

was not immediately tributary it might possibly have

been used for some small milling operation, but when

we got down to talk about it she had made up her mind,

or changed her mind, rather, that she wanted a vast deal

more, and the thing fell right there. We didn't cruise

that timber; we didn't go on with it in my time. I think

she abandoned the project.

Q. Now, do you recall any other applications to

purchase during that year?

A. I might if I had time to think it over, but I

never charged my mind with things of that kind, though

other applications were undoubtedly made and probably

other cruisings made. As I have already testified that

in 1907 my work proper was finished in the summer of

1907, and early in September, 1907, I resigned, sent! my
resignation to Mr. Harriman, and instead of accepting

it he ordered me to New York and my office was there

during the remainder of the time in which I was con-

nected with the road. I was here for about one week

after that. That was all.

Q. Was there any policy adopted ati that time not

to sell timber lands to speculators?

A. I don't remember of any such policy being defi-
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nitely enunciated. No orders given, if you mean that.

I don't know of anything of that kind being done. But
it had been my recommendation long before not to

do it.

Q. Well, you mean then that the application of

Mrs. Palmer was turned down because she was a specu-

lator?

A. I can't say so in terms.

Q. Well, what has her being a speculator got to

do with it? That is what I am trying to get at.

A. It has a very great deal to do with it, in tying

up timber land foi- an indefinite time, just as has been

done here. A vei-y, very small fraction of the timber

that the Southern Pacific, or the Oregon and California

has sold since 1898 has ever been milled. It has just

been held for the rise.

Q. Held for the what?

A. Held for the rise.

Q. Oh, yes.

A. Just the increase in board measure jjcr annum
in tlicse large purchases is more than interest and taxes,

and that is why they can carry it and Mdiy they do carry

it. The Oregon and California Railroad has sold the

most valuable timber in all this holding, allowed them
to cull it and sold it at less than twenty cents a thousand

feet board measure.

Q. Now, your idea is that the Railroad Company
should hold it and get the benefit of the rise?
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A. Not at all ; it never has been ; but

—

Q. Well, how does it help the state industli'ially to

have these lands held by Mrs. Potter Palmer? I mean

by the Railroad Comj^any instead of Mrs. Potter Pal-

mer?

A. It helps it to this extent: That the Railroad

Company has no intention of holding it! in mort main.

Q. Oh; and Mrs. Potter Palmer has?

A. Yes, undoubtedly^ Anybody that comes in and

wants to buy all the timber in six townships of land,

you can take it right straight that they have no imme-

diate intention of doing anything with it. And that is

borne out in the case of every large purchase, and I

don't except anj^ because of the purchases made by the

Booth-Kelly Lumber Company, even, of seventy thou-

sand acres, probably more than that with what they

acquired indirectly from the railroad, of that very, very

little has been cut. They bought it so cheap that it is

more profitable for them to hold it, and that is why Mrs.

Palmer and everybody else wanted to buy very cheap

and of the Railroad Company. So far as my connection

with the Railroad Company goes and my suggestion to

it was that you could afford to proceed with your sales

of timber atl these very low prices but you must provide

for some kind of use being made of it industrially and

not allow it to be tied up, because in that way it is simply

strangling industry, and, by the way, prevents that com-

peting road you were talking about a while ago.

Q. So that your idea was that the Railroad Com-
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pany should hold this land so as to prevent somebody else

from strangling industry?

A. No, no, not at all. The Railroad Company

could not do so. That is self evident from the map.

You cannot tie up the countiy with a checkerboard map.

You can't do it. You can by selling to these large hold-

ers, because they can and they do body up their timber,

and they can make a complete monopoly and they can

limit output. They may do about anything they please.

The Railroad Company can't, you could not tie up—you

can't make a monopoly of a single section, nor of a dozen

sections, nor of a hundred sections, if you have got the

same amount of land of the same character intervening

which may go into private ownership; but the minute

you turn it over to a single individual who can and who

does body the country up, as the Weyerhauser Timber

Company has done, you are simply tying up that coun-

try and you await their good pleasure ; that is all.

Q. Do you mean that the Booth-Kelly Company

and the Weyerhauser Company and these other large

purchasers after acquiring the raili'oad lands bottled up

the even numbered sections?

A. Certainly. That is what the Railroad Com-

pany never did, never intended to do, never could do.

Q. So that the ownership of the odd numbered sec-

tions by the Bootih-Kelly Company, or the Raili'oad

Company, or anybody else, is necessarily a leverage

which will control the even numbered sections, isn't it?

A. Not at all, not in the hands of the Railroad

Company.
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Q. Why not?

A. Because, as I have said, the Raih-oad Company

has not, cannot and will not if it could, body up the

timber. It never has attempted to, never intends to do

so, and could not do so.

Q. Why couldn't it?

A. In the first place, it is not transportation busi-

ness. I believe, as you gentlemen would all call it, it is

ultra vires. They are not authorized to go into the timber

business. They would have no object in bodying up

timber if they were not.

Q. Now the Southern Pacific Railroad Company

in California was not authorized to go into the oil busi-

ness, was it ?

A. It may not have been, but

Q. (Interrupting) I say it was not, was it?

A. Not that I know of.

Q. But it had no difficult)^ in organizing a subsi-

diary corporation called the Kern Trading & Oil Com-

pany and engaging in the oil business, did it ?

Mr. Fenton : We object to that as wholly irrelevant,

and, as I am informed by Judge Singer, not the fact in

the case, and a matlter about which the witness would

have no knowledge.

Mr. Townsend: Well, the witness approved the

lease.

Mr. Fenton : And wholly irrelevant in this case.
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Witness: I approved the lease?

Mr. Townsend : You approved it or disapproved it.

You know the fact.

Witness: Well, you know the difference between

approving and disapproving it.

Mr. Townsend: Well, it doesn't make any differ-

ence, you are acquainted with the fact.

Witness : It makes a great deal of difference, going

into this record at this time. I never approved any

lease.

Q. You know that the Kern Trading & Oil Com-

pany was organized in California as a subsidiary organ-

ization of the Southern Pacific to operate its oil lands,

don't you?

A. The Kern Trading and Oil Company is a cor-

poration organized I believe under the laws of Califor-

nia, and more than that I don't believe I know much

about it, as my evidence involuntarily and otherwise in

this Elk Hill suit will show that I didn't know what the

purposes of that Company were, and I don't now.

Q. Do you mean to say if tilie Oregon and Califor-

nia Railroad Company here in Oregon wished to block

out these timber lands that you do not know that they

could organize a land company and do it, and no question

of ultra vires would intervene?

A. I don't believe that is a supposable case between

us.

Q. It could not! be done?
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A. I don't believe it would be done.

Q. I am not asking whether it would be done, but

is there any legal obstacle in the way of it?

A. I can't say.

Q. "Do you mean to say if the Oregon and Califor-

nia Railroad Company here in Oregon wished to block

out these timebr lands that you do not know that they

could organize a land company and do it, and no question

of ultra vires would intervene?"

A. So far as that calls for a legal conclusion I must

decline to answer, because I don't know. As to the prac-

tical question, which I take to be the only question here,

it is that such a thing is not a supposable case even.

Q. Well now, you had no difficulty in answering

a similar question when it was addressed to you by the

Southern Pacific people in May, 1905, concerning which

you testified yesterday, did you ?

A. May, 1905 ? I don't recollect what you refer to.

Q. Do you remember that you testified that the

letter that you wrote to Mr. Dunne with reference to

the transfer of an entire grant was with reference to

the question of organizing a land company and trans-

ferring the entire grant to that company?

A. That had reference to the transfer of a land

grant to a land company operating not' as a usual land

company does for the purpose of acquiring property, but

for the purpose of merely selling the rest of that grant.

Q. Well, do you mean to say that you don't know
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whether a land company so operated, so organized, could

acquire other land ?

A. I do not know. It would depend entirely upon

its articles of association.

Q. Well, couldn't its articles of association so l)e

drawn that it could?

A. I haven't any doubt that it might be.

Q. But you see in the fact; that the Booth-Kelly

Company' has acquired over seventy thousand acres of

this land an industrial menace that you do not see in the

holding of two million three hundred thousand acres by

the Railroad Company?

A. They are entirely different cases. In one case

the lands were acquired for a certain purpose. They

were acquired by reason of certain acts which the Rail-

road Company had consummatled. In the other case

this property was acquired from the Railroad Company

presumably for industrial purposes. The Railroad Com-

pany is not authorized, as I understand it, to go into

any manufacturing business. If it has this land, which

it got honestly and openly, it certainly has the right

to dispose of that land in such a way as will do to the

railroad the most good, and you can't do the railroad

any good without doing this whole body politic in here

the same measure of good. There can be no throttling

of industry that does not injure the railroad, and there

can be no expansion of industry without! benefiting both

the state and the railroad. Those are self-evident, hardly
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worth mentioning but I just set them down.

Q. Well, then, it necessarily follows that the logical

thing would be to transfer all the lands in the state to

the railroad?

A. No, not at all.

Q. Why, if you think that the industrial interests

of the railroad and the industrial interests of the state

and the interests of the railroad as the proprietor of the

lands are identical, then you mean to say that there

would be no industrial injury if the Railroad Company

owned all the lands, do you not?

A. No, I can scarcely agree with the logic. It

seems to me faulty. This is a case where the railroad

finds itself possessed of certain property, with certain

industrial capabilities. As I have testified over and

over again, so far as I am concerned,—and my acts, re-

ports, everything, speak for themselves,—the Railroad

Company tried this experiment for years of disposing

of timber lands to whoever would come for them and let

them cut out what they wanted and practically at their

own price. As I have said heretofore, the net result of

that was that the Railroad Company sold timber, stand-

ing timber, merchantable timber, for less than twenty

cents a thousand feet on the average. I believed, and so

recommended, that the selling of timber at such very

low^ prices up to the present time had but one effect.

That was to tie the timber up. It was more profitable

to hold it than it was to manufactiu-e it. Now the only

suggestion that has been put to the railroad by me has
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been that the timber land should be sold, but it should

not go to augment any more large holdings, because there

is no reason for doing so, no commercial reason for doing

so. It limits the number of operators in the state. My
recommendation was specific to the point that the small

mill men should have a chance and not be compelled to

go to these large holders and get at a large price what

they needed for their mills. I believe that is the proper

policy. Anyhow, it is what I recommended.

Q. Now you say it was more profitable to liold

these timber lands than to mill the timber off of them?

A. It was in the hands of these people who bought

at that price.

Q. Well, do you suppose that thc}^ have not been

aware of that fact the same as you ?

A. Oh, undoubtedly.

Q. The truth of the matter is that the price of lum-

ber and other commercial conditions have rendered mill-

ing enterprises unprofitable for the last few years ; isn't

that so?

A. I am not familiar with prices of lumber or build-

ino" conditions. I have not followed them since I was in

the Railroad Company. I do know, however, and I

know from talking with the people who are interested,

that the whole northeastern end of California—I say

the whole; a large part of it; Modoc, Shasta, Lassen

counties—is owned by the T. B. Walker interests, and

they began to acquire those interests in 1889. They
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bouffht out timber concerns and mills and shut them

down and they have existed all this time simply upon

the increase in the growth of the timber which, as I have

told you, is large enough in timber of certain age to

more than equal the taxes and interest on the investment

;

and in this particular case it must be remembered that

this timber was sold by the Railroad on conditions that

never were duplicated that I know of in this country.

Take the Booth-Kelly Lumber Company, for instance;

it bought tract after tract and gave contracts which re-

quired practically no payment of money, which created

at once a credit by which they could borrow money, and

the Railroad Company got no benefit from it.

Q. Well, you know that the Northern Pacific sold

all of their timber lands to the Weyerhausers, substan-

tially, don't you?

A. Yes, they did, and they were sorry for it after-

ward.

Q. I know, but why are you picking out the Booth-

Kelly Company as the great depredator in all these

transactions?

A. Because it was.

Q. What is it?

A. Because it was, certainly.

Q. Yes, you have personal feeling against Booth-

Kelly Lumber Company, haven't you?

A. Absolutely none whatever.

Q. When you came out here you suspected that
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there had been some improper infkience by which they

had obtained exceptional terms from the Railroad Com-

pany, did you not?

A. When I came out here I had never heard of

them.

Q. After you came out here and learned of these

sales you did, did you not?

A. When I became aware of what was done and

became aware and received their calls and their demands,

and when I had their depredations reported every week

and knew the unusual terms that had been granted to

them, I saw by looking into those affairs that that kind

of business was not good for the railroad and was good

for nobod}'^ but the people interested in that enterprise;

that is all.

Q. You even went so far as suspecting some of the

Southern Pacific officials with having been in collusion

with the Booth-Kelly Company, didn't j^ou?

A. I didn't suspect.

Q. You didn't suspect it?

A. No.

Q. You knew it?

A. I knew that they were interested with them in

certain purchases.

Q. Who?

A. Oh, is it necessary to go into those old things?

Q. I want to know why you have such a feeling
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against the Booth-Kelly Company.

A. So far as Booth-Kelly is concerned, I have men-

tioned Booth-Kelly for the reason that they were the

largest purchasers, individual purchasers, I believe. They

were the most active, and it was a typical case and it is a

typical case in regard to this grant. Now it don't make

any difference to me who has the Booth-Kelly, who is

interested in it, but when you are discussing this grant

you will sooner or later come right back to that. How
did it work in those cases? They had the largest num-

ber of contracts. They had the most unusual contracts

granted, and their whole connection brought out a great

manv protests from other timber buyers, and large ones,

wanting to know why they should have these special priv-

ileges, and all that sort of thing, and I could not

—

Q. (Interrupting) Now, just a moment right

there. Who made those protests ?

A. Well now, let's see. Those protests were made

by different lumbermen in the East for instance. I have

a recollection of one man, whose name I can't recall, who

was a large timberman in the East whom I met on Mr.

Kruttschnitt's private car on a trip East in 1904, who

asked me the direct question why they and why other

large timber operators could not get the same privileges

and the same terms as Booth-Kelly. I had to disclaim,

because so far as I knew there was no reason; the only

fact was that they had it; they were on the ground; they

were the most active, energetic, and the}^ were conduct-

ing mills.
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Q. Xow I want you to put into the record the con-

tracts that you say constituted special privileges to the

Booth-Kelly Lumber Company.

A. Well, do you expect me to give them by num-

ber and description of the land?

Q. No; I want to know it so I can trace it up and

see whether you are correct.

A. You can just call for the record of those con-

tracts.

Q. They are here in evidence. You can look them

through.

A. Show them to me.

Mr. Townsend : Where is that exhibit of defendants'

contracts of January 1st, 1903? (Counsel here refers to

exhibit.) Now I want you to point out the contracts.

Witness : ^Vhat is it you want ?

^Ir. Townsend : I want the contracts that the Booth-

Kelly Company had when you came here and that you

found and which you criticise as having extended to them

special privileges that were not extended to other pur-

chasers of timber land?

A. You can't show that by that record.

Q. Why not?

A. Why, because it don't show the terms.

]Mr. Fenton : Those are the outstanding contracts.

Q. I don't ask you to find the terms in this record,

but I ask you to designate the contracts.
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A. Well, anything you find in there that is Booth-

Kelly, or John F. Kelly, Trustee; and I think a large

number of those shows no assignments. There are a

great many that were acquired ; and, as I have testified,

that they bought directly seventy thousand acres and ac-

quired about thirty thousand more, which makes a hun-

dred thousand acres of timber, and they claim by their

advertisements and published stuff to control and have

an ownership of about ten billion feet of standing tim-

ber. I don't vouch for that fact ; that is their own state-

ment.

Q. Now any contracts that they bought by way of

assignment, certainly they got no concession from the

Railroad Company as to them, did they?

A. No, not at all.

Q. Now the principal contract that you have in

mind, and to be frank with you, which I thought you

would refer to, was the contract for about twenty thou-

sand acres to John F. Kelly as trustee?

A. No.

Q. Is it not?

A. I didn't have that in mind.

Q. You didn't have that contract in mind ?

A. No, I didn't have that in mind.

Q. They then didn't get special privileges as to that

contract, did they ?

A. The Booth-Kelly Lumber Company?

Q. Yes.
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A. As assignee, yes.

Q. Well, how did they get it as assignee when the

Railroad Company sold it to someone else ? and they had

to buy it from that other person?

A. I am merely stating the fact as I believe it is and

has been reported. John F. Kelly was a member of the

firm. George H. Kelly was. Booth was, J. H. Booth

and R. A. Booth, and that contract was, I believe, though

not in my time that I know of, assigned to the Booth-

Kelly Lumber Company.

Q. Well, how does that show that the Railroad

Company extended special privileges to the Booth-Kelly

Company in the sale of that land ?

A. Well, you are talking about all the contracts,

aren't you?

Q. I am speaking about that particular contract.

Let's get through with that one.

A. Well, suppose we talk about the contracts made

directly to the Booth-Kellj^ Lumber Company. Wouldn't

that be within the purview of your inquiry?

Q. No ; I want to finish with reference to that con-

tract with John F. Kelly, Trustee, first.

A. Yes.

Q. Now in what respect did the Booth-Kelly Com-

pany get any special concession or privilege with refer-

ence to that contract?

A. Well, I will tell you, that contract covers about
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three townships of land, as I recollect it. Now, mind you,

this is a good many years old.

Q. Well, your recollection is correct.

A. Very well.

Q. It is townships twenty, twenty-one and twenty-

two south, range one west.

A. I compliment you on your ability to remember

the location. I could not. That contract was made in

such a waj% and the privilege granted was of this char-

acter: Pieces of timber were taken out of a whole sec-

tion, the whole thing was riddled up and down one side

and another, so that the remainder of the timber on that

purchase must come to the holder of that contract at

practically his own price. Now I say that constitutes a

special privilege. It ought not to have been sold that

way.

Q. Well now, Mr. Eberlein, isn't it possible that

you are mistaken about that?

A. I think not. I would refer to the contract.

Q. Now that contract is of record there, and if it

were not for the fact that it would unnecessarily delay

your examination I would like to have you take a set

of township plats and maj) them out, because I did it

this noon.

A. I mapped that once. I believe that map is still

in the files of the Railroad Company in New York.

Q. Well now, do you not know the fact to be that
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the Railroad Company placed their price upon that land

and that Mr. Dixon and JNIr. Kelly and other com-

paratively small stockholders of the Booth-Kelly Com-

pany, tried to induce that Company to buy the land,

brought it before their board of directors and the com-

pany refused to buy it, did not consider it a good buy,

and that was why Mr. Kelly and a few of his associates

bought it for their own personal speculation ?

A. I think very likely that is true.

Q. Well now, if this was such an unusual privilege

to the Booth-Kelly Lumber Company, how do you ac-

count for the fact that they refused to buy it on those

terms ?

A. Now, just let's get that straight. You have

picked out a contract which was not made to the Booth-

Kelly but was acquired by them by assignment. Now,

you see your inquiry tends to confuse me ; whether it will

confuse the Court I don't know, but it confuses me. Now
we will just keep those things separate. I don't claim,

nor do I think you do, that the making of that contract

to John F. Kelly, Trustee, even though among them

were these same men, same stockholders of the Booth-

Kelly Lumber Company, was binding upon the Booth-

Kelly Lumber Company, but they got control of it by

assignment afterwards. I think the facts that you state

are undoubtedly true.

Q. Do you not also know it to be a fact that these

same men, Mr. Eberlein, who had tried to persuade their

company to buy it and the Company had refused to do
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it because they didn't consider it an attractive purchase,

that after they had made three or four payments the

Company finally changed its mind and bought it back

from these men at an advance of something like ten dol-

lars an acre?

A. I don't know anything about that. I only know

the fact that they did. But that is not what I was re-

ferring to in my testimony. As I tell you, I didn't refer

to that particular contract.

Q. Well, you must have had that contract in your

mind or you would not have had it platted up
;
you say

it is now on the records of the Company?

A. I think it is.

Q. You certainly had it in mind at one time?

A. Well, I know; but I didn't necessarily have to

connect it up with the Booth-Kelly Lumber Company.

It was an improvident contract, and as such I character-

ized it; and it was. And that is the policy, not only the

Booth-Kelly but all of them, of large purchases to which

I objected. Now don't put it on the ground that I have

any particular grudge against Booth-Kelly, because I

haven't. I don't care anything about them.

Q. Well, I am afraid that the import of your tes-

timony would give that impression, Mr. Eberlein.

A. Well, then, it would weaken my testimony,

would it not?

Q. Not if it were well founded; not if you had

grounds for it ; but if you don't mean it that way I want
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the record to correctly represent your feeling on that.

A. Well, I am here to give you the facts. The fact

is that probably the reason why I have mentioned them

more than any other is that I had more to do with them

than any other; I had more trouble with them than any-

body else.

Q. Now when Mr. Dixon came to San Francisco

and asked to see certain records in your office what rec-

ords did he ask to see?

A. I have a recollection on two or three occasions

that he demanded—^he didn't put it very much in the

way of a request, either, but he was pretty insistent on

seeing our cruisings on certain timber lands; what tim-

ber lands I don't pretend to recollect.

Q. Who brought him into your office?

A. Oh, I don't remember that.

Q. Who sent him there, if you know?

A. Sent him to the office?

Q. Yes.

A. Well, I presume he knew the way there and

came.

Q. No, but who introduced him into your office, if

you know?

A. Well, now, my recollection is that I didn't meet

him at all.

Q. Do you remember the fact to be that Mr. Herrin

introduced him into the office?
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A. Not that I know of. He may have been to

Mr. Herrin, as a great many people did go to Mr. Her-

rin; when they wanted to do business with the land de-

partment and they thought they might not be able to

do business with me they went very often to Mr. Herrin.

Now that you mention it I have a recollection of some-

body, a messenger or somebody coming down from the

law department with the information that Mr. Dixon

wanted something and he wanted it right away, and I

said, "Who is Mr. Dixon?" And he said he was some

connection to the Booth-Kelly Lumber Company. I

merely said that if Mr. Dixon had any business to do

with the land department he had better come down. He
never came.

Q. When did he make the request for these cruis-

ings?

A. I think that same time. That is my recollec-

tion.

Q. Well, you say that your only recollection of it

is that a mesenger came down?

A. Yes.

Q. And said he wanted some information?

A. He did. I am giving you the recollection.

Q. And Mr. Dixon never came down himself?

A. He didn't come to me; no.

Q. I understood you to say that Mr. Dixon came

and made certain demands and rather in an offensive

way?
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A. It was. The way it came about may have been

the fault of the intermediary, but the demand was a

pretty peremptory one, as I recollect it, to send out of

the office, not to the law department but to Mr. Dixon,

who was I understood up there at that time, certain doc-

uments, and my recollection is that those documents were

not in existence at that time and could not be sent. That

is, that the cruisings had not been made. He probably

had been advised or thought probably that we had re-

stored certain cruisings.

Q. Now, did he ask for the cruisings, Mr. Eberlein,

or the price that you asked for the land ?

A. No; it was papers, Mr. Townsend. If it had

been price there would not have been any—that would

have been very easily answered and he would have been

answered at once. But the extraordinary demand for

papers belonging to the department to be sent out of the

department to a man who had no connection with the

department and whom I didn't know at that time rather

made an impression.

Q. Well, you know that the man who came into

your office was an employe of the Southern Pacific

Company ?

A. Oh, I don't remember anything about that. I

don't charge my mind with a lot of detail of that kind,

but the man probably I knew or probably he came to my
assistant; I can't tell you. But that is the way it got to

me. I am giving you the fact as I remember it.
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Q. Well now, the upshot of all this is that you con-

sidered that all of the timber land had been sold in Ore-

gon that could be used by mill men legitimately for some-

time to come?

A. No, not at all; all that could be used within a

reasonable tiiPxC by the large purchasers. There were

other men in Oregon who were not men of large capital

at all, but who had small mills and were turning out ties

and timbers, and I believed that those men ought to be

fostered, and I think so yet.

Q. Well, did any of them apply to purchase any of

these lands during the years 1906, 1907 and 1908?

A. Well, there were indirectly several sections of

timber turned over to Cole Brothers and to Fisher Broth-

ers. Those are two I remember. There may have been

others. But it only illustrates the policy which I wished

to pursue.

Q. Well, those were turned over by the Southern

Pacific Company and not by the Oregon and California

Railroad Company, were they not?

A. For the reason that the Oregon and California

Railroad Company, under contract with the Union

Trust Company, could not enter into the kind of an

agreement that was necessary to enter into with those

men.

Q. But the fact is that those lands were first con-

veyed by the Oregon and California Railroad Company

to the Southern Pacific Company, were they not?
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A. So we got our money for them. The Oregon

and California got their money .

Q. And it was a year or two afterwards that the

Southern Pacific Company made its deahngs, whatever

they were, with Cole Brothers and Fisher Brothers?

A. No.

Q. If I have the names correctly.

A. Yes, you have the names correctly, but you are

mistaken as to that fact. They were at work in 1906 on

those lands, and as I recollect it and as my information

goes, we made a price on those lands to the Southern

Pacific Company, who took them over in order to get

necessary supplies to keep open the lines of this operating

company. They paid for that to the Oregon and Cali-

fornia Railroad Company and the money was turned

over to the representative of the bondholders. Now the

Southern Pacific Company, as I recollect it, made a con-

tract with these men agreeing to take their output, pay-

ing them, they returning such part of it every month,

the cost, to the Railroad Company, because they were

not in funds to enable them to buy outright. And that

was a very good arrangement for them; it enabled them
to make more than days' wages, which they could not

have done if they had to go to any one of these large

timber owners and buy the timber.

Q. The Southern Pacific Company took most of

the product of their mills, do you mean ?

A. I think it took it all, and paid for it current

prices.
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Q. Then, Avhen you get right down to it, the fact of

the transaction was that that was the method by which

the Southern Pacific arranged to supply itself with ties

and building material without actually operating the mill

itself?

A. Certainly. That is right. They did, though, op-

erate mills themselves.

Q. I understand, but I am talking about these par-

ticular mills?

A. Yes, sir; that is right.

Q. Now in grading these lands as agricultural

lands, lands that were capable of settlement, as has some-

times been said in the course of the examination, you did

not do that with an}^ idea of complying with the laws

involved in the case at bar, did you?

A. Well, do you mean having this land appraised?

Q. Having them classified as agricultural or settle-

ment lands; you didn't do that with any idea of selling

the lands within the terms of the grants which are in-

volved in this case?

A. If you mean this little accident of a few lines

that old George W. Julian slipped over on Congress

there, why of course not. We never pretended to, never

entered into any calculation at all.

Q. You have apparently the same feeling towards

George W. Julian that you have toward the Booth-Kelly

Lumber Company?
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A. Oh, no. One man was a common nuisance; I

don't say that of the Booth-Kelly Lumber Company.

Q. Which one was that?

A. Julian.

Q. Oh, yes. He was a member of the Joint Com-

mittee of Congress in charge of the conduct of the War
of the Rebellion, was he not?

A. He was a member of Congress from Indiana,

and I came from that general part of the country, and,

as I remember, he had a reputation of being an objector

to anything and everything, a mischief maker ; and there

was a sigh of relief when he retired from Congress.

Q. Relief to the railroad companies, do you mean ?

A. Relief to Congress, to the suffering people.

Q. It was under his leadership that the policy of

granting lands in aid of internal improvements finally

ceased, was it not?

A. I don't know as to that. I was pretty small at

that time.

Q. Well, you ought to remember the good things

about him as well as the bad, no matter how small you

were.

A. Probabl}^ his obituary notice takes care of all

of that.

Q. You have just concerned yourself in finding out

what you could that was bad about him; is that it?

A. Oh, no ; no ; but unfortunately the evil that men
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do lives after them, and that is the onl}' thing that has

survived that I know in regard to Mr. Julien.

Q. You haven't read my brief?

A. No. I have been intending to take a week off

to read that. I hear it is a good one, and I am going to

read it, I will promise you.

Mr. Fenton: It will take more than a week.

Q. Would you have put any of the agricultural

lands on sale to actual settlers only in quantities not

greater than one quarter section to one purchaser and for

a price not exceeding two dollars and fifty cents per

acre ?

Mr. Fenton: Objected to as immaterial.

A. If I had the sale of it I would have sold the agri-

cultural land first to the adjoining proprietor, if he

wanted it, the man that had struggled along making a

farm down there in that country, and if there was any

adjoining land which he might make use of by incor-

porating it into his farm he should have had the oppor-

tunity first, and that was w^hat we endeavored to do,

and I would not have cared anything at all about the

amount or the price.

Q. Well, you would have cared about the price,

wouldn't you?

A. I would have got a reasonable, fair price for it,

on general principles, and for the particular reason that

the contract with the Union Trust Company, the deed

of trust, provides that the land must be sold for a fair
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actual value, and they refused on several occasions to

pass deeds on the ground that the consideration was not

large enough.

Q. But you would not have paid any attention to

this little joker that you describe as having been slipped

over on Congress by Mr. Julien?

A. No, sir, I would not.

Mr. Fenton : Defendants admit that they would not

have paid any attention to the j^riviso of April 10th,

1869.

Mr. Townsend: Or of the similar provision of May
4th, 1870?

Mr. Fenton: Or of Section 4 of the Act of May
4th, 1870, with respect to the limitation on the grant,

which was not a valid limitation among other things and

never was recognized by the Company and never was

insisted on by the United States until April 30th, 1908.

Witness : And it was disregarded by every respect-

able attorney in the state that ever examined the title.

Mr. Townsend : Now I will pause for a moment for

Mr. McAllaster and Mr. Singer to extend their remarks

into the record, so that there may be a complete repre-

sentation on this subject.

Mr. Singer: Well, I would suggest a limitation of

Mr. Townsend, who is a respectable lawyer, and he has

a different opinion, and you didn't mean it that way.

Witness : Oh, no.
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Mr. Singer: Mr. Townsend is certainly a respect-

able lawyer and the equal of any of us.

Mr. Fenton : Let's not put all of that in the record.

Witness: Xo, don't put this in the record, but Mr.

Townsend knows I had no intention of applying these

remarks to him.

]Mr. Townsend : Well, the record will show for itself

how those remarks were intended.

Q. The fact is, I think, as has been developed from

the testimony, but to make it positive I will ask you, that

no lands were sold during the years 1906, 1907 and 1908,

w^ith the exception of the conveyance to the Southern

Pacific Company, if it took place during those years? I

am not certain of the date of that, but with that excep-

tion there were no sales of any of these lands, were there?

A. That is all I recollect at this time.

Q. Now you say that in the fall of 1904 INIr. Craig,

who was the Joint Passenger Agent of the Oregon Rail-

way & Navigation Company and the Southern Pacific

lines in California, after conference with you upon the

subject caused circulars to be issued announcing the in-

tention to resume the sales of lands that were susceptible

to cultivation?

A. I don't remember the limitation in the advertise-

ment. It was general in its terms and referred to the

approach of the time when land grant lands would be

offered for sale.

Q. Well, you say it was designed to attract set-
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tiers ?

A. Yes, sir. It wasn't a special circular; it was

something inserted into a pamphlet that was put out by

his department.

Q. You say that it was expressed in flamboyant

terms, lurid colors and lots of adjectives?

A. Yes, that is right. I don't mean this particular

notice, because as I recollect it I wrote it myself, but the

general literature in which it appeared was ordinaiy

railway literature of that character.

Q. Now you say that after the fire in 1906 you had

no means of knowing what deeds had been executed. Did

you not know that in May or June, 1879, the Oregon and

California Railroad Company through its board of di-

rectors adopted a bylaw prohibiting the execution of any

conveyances on behalf of the Company unless the same

were specifically authorized by resolution of the board

of directors and that thereafter no deeds were executd

until authorized by resolution of the board of directors

and that the minute books of the meeting of the board

of directors disclosed all deeds that were executed after

that time?

A. I may have known that fact, and I have no doubt

that we exhausted all the means of information that

were open to us and that among them. But I don't

recollect of having recourse to that particular source. I

do remember of going to the Union Trust Company and

getting a lot of information.

Q. Now you say that in 1906 by the latter part
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of August this rumpus and noise that had been stirred

up with reference to forcing the Railroad Company to

dispose of these lands had become so great that you

gave notice to your superiors that you were able to sell

agricultural and grazing lands ; that is true, isn't it ?

A. Well, I gave notice to them that we were in

position to go ahead and to treat applications for that

class of lands as rapidly as they could be examined.

Q. Now from whom did you learn that the Booth-

Kelly Comi^any had made threats that they would force

you to let go of this land?

A. Directly.

Q. From whom?

A. A talk with Mr. John W. Blodgett at one time.

Q. When?

A. In New York, in my office there, I think during

the year 1907. There was a great deal of talk indulged

by them which traveled to me—I speak of these talks,

these particular conversations—that we would be obliged

to let go. I didn't pay much attention to the talk at

that time but it was current.

Q. Well, who did you hear say it personally, John

W. Blodgett, you say?

A. Why, I refer to my talk with INIr. Blodgett more

than anyone else.

Q. And what did Mr. Blodgett say?

A. I can't remember the exact language.
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Q. Well, give the substance of it ?

A. But Mr. Blodgett is a courteous gentleman and

would not be apt to use brutal language at all, and in

that case it was simply a very positive intimation on his

part that we would have to do it. I believe at one time

in one conversation—I had more than one ; he was in my
office there several times ; one time Mr. Arthur C. Hill

was with him; among other things he made bitter com-

plaint to me in criticism of the railroad by reason of their

running mills, that we had no right to run mills and that

they ought to buy their stuff from them; and I told him

that the only reason the mills were ever started or ope-

rated was simj^ly because they canceled their contracts

and refused to furnish an}^ stuff when the company most

needed it. But that can hardly be urged against them,

because the market at San Francisco took a tremendous

jump, and they paid large bonuses for furnishing lumber

quickly; but the Railroad Company was criticised very

severely by them.

Q. Well, I understood you to say that the Booth-

Kelly Company boosted the price on ties from twenty-

three cents to over sixty cents over night?

A, They did, so I was advised.

Q. Now you say that the market price raised at
San Francisco now?

A. Why, of course. It certainly did, by reason of
the fire.

Q. Well, the Booth-Kelly Lumber Company was
not the only party that supplied ties and building ma-
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terials at San Francisco, was it?

A. No, no ; a great many others.

Q. Well, who was it that boosted the price?

A. They did so far as I was informed. Probably

the rest did, too; but as I understand it they were the

main dependents of the road; from their geographical

position the lower end of the road in making their exten-

sions always got their supplies from them.

Q. They didn't boost the price, then; they simply

took advantage of the advanced price?

A. They took advantage of the advanced price, but

it had the same effect upon the Railroad Company; it

left them helpless.

Q. That is, the Railroad Company had to pay the

market price for the stuff?

A. The contracts were canceled, as I was informed

by Mr. Harriman himself, practically without any no-

tice. Now of course there may have been reasons for it,

but still it was very burdensome upon the Railroad Com-

pany, and it might be urged, I think justly, that the

Railroad Company should have notice in a case of that

kind ; but I am not making any point as to that.

Q. Now you say that Mr. Dixon was present before

Congress in the year 1908 or 1907, and assisted in the

passage of the resolution directing the institution of this

suit?

A. Why, he appeared before the committee of the

House, which you addressed.
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Q. Well, did he urge the pasasge of the resolution?

A. Yes, sir.

Q. Well now, don't you know that he was the only

opposition I had during the entire effort I made to get

that resolution through?

A. No, I don't.

Q. Don't you know that he first tried to amend it

and afterwards tried to defeat it?

A. I don't know anything about what his lobbying

was, but I know what his remarks were before the com-

mittee.

Q. Well, what were his remarks before the com-

mittee ?

A. Well now, I think they are quoted. I make a

quotation in that document there. I will not undertake

to repeat remarks; I will read them to you.

Q. Well, if you take out any isolated quotation it

might not fully represent the position that he took be-

fore the committee.

A. Well, I believe it did. Now what you refer to,

you may think that I knew of Mr. Dixon's activities

down there but I did not. It may have been known to

others in connection with the Railroad, but not to me.

I merely appeared before that committee with Mr.

James Gore King, who was the representative of the

Union Trust Company. We came down from New York

to attend that hearing, and those remarks were made by
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Mr. Dixon, and the understanding of his attitude was

the same by Mr. King and myself. That is why we

never had any reason to change our opinion that he was

there throwing the burden of everything on the Railroad,

claiming the dubious honor of having fomented all of

this agitation for the purpose of depriving the Railroad

Company of a land grant. I believe his language is not

susceptible of any other construction. What his subse-

quent acts were I don't know anything about.

Q. Now did Mr. Dixon or any other representative

of these purchasers do anything before that committee

other than to contend that they had purchased their lands

in good faith, without knowledge of these restrictions,

and asked to be relieved by an amendment to the bill or

resolution ?

A. I remember the address of Mr. Blodgett and of

Mr. Hill, and my recollection is that theirs was along

that line. They testified, too, as to the non-agricultural

character of the land which they had purchased, and I

don't remember of their making any direct onslaught on

the Railroad Company, but it was different in the case

of Mr. Dixon, though I understand he represents the

same company that Mr. Hill and Mr. Blodgett did.

Q. Now you say that Mr. Hawley, Congressman

Hawley, he also made a campaign upon this same gen-

eral subject?

A. Yes, sir.

Q. And that he was a colleague of Mr. Booth, who
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was a member of the Booth-Kelly Lumber Company, or,

at least, was very friendly with him, you say?

A. I have understood that he was, that they were

very close together, socially and otherwise.

Q. And the fact was developed during the course

of your direct examination that Mr. Hawley was very

instrumental in getting through the resolution directing

the institution of this suit and also instrumental in get-

ting through the recent act authorizing the compromise

of the purchaser suits. Do you mean to imply Mr. Haw-

ley has been actuated in this matter by a desire to help

the Booth-Kelly Lumber Company?

A. Why, that wasn't my direct testimony at all. I

don't think it can be inferred from it. Mr. Hawley in

doing what he did I have no doubt did what he thought

was right and in accordance with campaign promises he

had made.

Q. Well, do you mean to say that your direct testi-

mony did not develop the fact that the Booth-Kelly

Company had started this agitation, and that Mr. Haw-

ley then carried it on in his campaign and was a great

friend of Mr. Booth, and that afterwards when he went

to Congress he got through the act that would carry out

the threat of the Booth-Kelly Lumber Company and had

subsequently gotten an act through that would now gal-

vanize the title of the Booth-Kelly Lumber Company, as

you expressed yourself?

A. Well, I believe those are the facts as you have

stated them.
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Q. So you did think then that Mr. Hawley has

been actuated in his pubhc service in this matter by a

desire to assist the Booth-Kelly Lumber Company in

carrying out its original threat and now giving it entity?

A. That would be calling for a personal opinion and

I don't care to give a personal opinion about these peo-

ple.

Q. Well, isn't that the intention of your testi-

mony?

A. No. My testimony is to try to stick to facts. I

have been drawn into some discussion here, but as to that

I don't think I will go that far. I don't care to impute

or impugn JNIr. Hawley's motives. I only know the fact

to be that his campaign was contemporaneous with the

events which you mention, that he went into Congress on

a campaign of agitation against this land grant, and I

believe that is the fact.

Q. Well, what special significance did you mean by

calling attention to the fact that he and Mr. Booth were

very friendly, to quote your exact language ?

A. I believe that was called out by the examination,

and I am merely stating what I have heard. You may

call that hearsay.

Q. You say, "I understood that he and Mr. Booth

were very friendly; they were both of the same faith."

A. Yes.

Q. "And prominent in those circles."

A. I believe that is true; and I say that that was
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called out in examination.

Q. Have you in mind now anyone else who is very

friendly with Mr. Hawley and was of the same faith and

prominent with him in the same circles?

A. I don't know, I am sure.

Q. Mr. Booth is the only man in the State of Ore-

gon that you call to mind who is friendly to Mr. Hawley

and is of the same faith and prominent with him in the

same circles?

A. If I were well acquainted in the State of Oregon

I might be able to cite others, but at the ^^resent time I

haven't an acquaintance that would justify me making

any such statement.

Q. Well then, do you mean to say that when you

called attention specifically to Mr. Booth that you did

not mean to carry with it any implication of the motive

of Mr. Hawley in this matter?

A. I believe again that my answer in that case was

called out by examination, and I have stated the case.

Now if there is a connection I think that it will appear

right there.

Q. Well, what has taken place to call your mind so

particularly to the friendly relations between Mr. Booth

and JVIr. Hawley and not to the friendly relations be-

tween Mr. Hawley and any other resident of this state?

A. I think it is a fair conclusion from known facts,

if I may be permitted to testify to conclusion—am I?

Q. You have to a great many.
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Mr. Fenton : Answer the question in your own way.

A. That the agitation, as I was informed and as I

believe, started at Eugene. As I was informed and as

I believe it was started through, largely so, members of

the Booth-Kelly Lumber Company, and I think that this

agitation was seized upon for campaign purposes and

was used as such, and INIr. Hawley was the beneficiary

of this situation which was thus created. I think that is

a fair, reasonable, safe conclusion.

Q. Now, you also directed attention to the fact in

your examination that Mr. Hawley was somewhat active

in securing the passage of what is called the Innocent

Purchasers Bill, by which the large holdings of these

large purchasers have been confirmed?

A. Yes.

Q. Now, don't you know that that bill was passed

unanimously by both houses of Congress?

A. It may ; it may be.

Q. Don't you know that that bill was promoted by

Senator Bourne, Senator Chamberlain, Congressman

Lafferty and Congressman Hawley alike, all of them in

favor of it?

A. Undoubtedly, though I don't know the fact; I

don't keep up with such things.

Q. Well, why have you been keeping up with Haw-

ley so much and not the rest of them?

A. Well, I haven't been singling out Mr. Hawley;

as I say, his name has been called out in this examina-
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tion.

Q. Well, I have called out the others?

A. Very well.

Q. Now don't you know about the others?

A. Why, what do you want me to testify in regard

to the others?

Q. I ask you if you don't knew the others have been

equally active and you say no?

A. I say I presume they were. They were all from

Oregon.

Q. Well, do you know whether they were or not?

A. This condition, however, exists in Mr. Hawley's

district, and this as I understand it was not the basis of

any legislative campaign, congressional campaign. It

may have been in Mr. Lafferty's case; I don't know; I

presume it was. But I suppose all of the representatives

in Congress at this time have taken advantage of this un-

fortunate condition. I don't see that that, however, is

pertinent in this inquiry.

Q. Well, it is j ust as pertinent on cross examination

as it is on direct, isn't it?

A. Oh, certainly; certainly.

Q. Now when you examined these lands in your

various trips in the grant that you describe were you

looking to see how much of it could be settled upon?

A. That was one of the things I looked at.
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Q. Why did you want to ascertain that?

A. Why, I didn't go for any such special purpose.

I went taking a general look over the grant, to see the

character of the land, the timber or whatever there was

on it. That is only one element in the calculation.

Q. Now you say you went through the Cascades ;
at

what point?

A. We crossed below here, came out about Hood

River.

Q. Any other point?

A. No ; we crossed over here and came out at Hood

River.

Q. Is that the only place you ever crossed the Cas-

cades?

A. Oh, no; I have crossed the Cascades below.

Q. Where?

A. Klamath County.

Q. So that Multnomah and Klamath Counties were

the only two places you ever crossed the Cascades?

A. I think so.

Q. Well, that gave you no personal information as

to the land between, of course?

A. Oh, no; I haven't testified to anything else.

Q. Well, I didn't know just where you crossed; it

wasn't brought out in your direct examination.

A. Well, I understood that it was brought out and
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that I testified as not having been in the district around
the center of the grant or around east of Eugene, or in

any of that country, and it is true.

Q. You say you have never been in the western part
of the grant?

A. I have never been in the west side of the grant
at all.

Q. You don't know anything of the character of the
Coast Range from personal observation, except such as

may be

A. (Interrupting) Except at the boundary of the

state on the California side. I know that very well.

Q. But you don't know the character of the Coast
Range ?

A. Northof that point?

Q. North of that point.

A. No.

Q. You do not know that in many places you can
find land under cultivation clear to the top of the Coast
Range, do you?

A. No, I do not, not on these grant lands. It has
never been so reported to me, at least.

Q. Now in making up your statements and in form-
ing your estimate as to the character of this land you
have relied considerably upon the reports made to you
by these cruisers that you have referred to?

A. Yes, sir.
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Q. Including Mr. Britt and ISIr. Elliott you men-

tioned in your direct?

A. Yes.

Q. You relied upon their statements, did you?

A. I did, also on Rees's statement.

Q. Well now, did you really trust Britt's judgment

in those matters?

A. Oh, I trusted Britt's judgment in a great many

matters; no reason why I shouldn't.

Q. Well, weren't there some matters in which you

didn't trust his judgment?

A. His judgment?

Q. Yes.

A. What do you refer to?

Q. Well, wasn't Britt one of the fellows that you

thought was interested in that sale to John F. Kelly,

Trustee?

A. I believe he was.

Q. And you thought that was dishonest on his part,

didn't you?

A. I don't believe any man can serve two interests,

the buyer and the seller, at the same time.

Q. That is what I mean.

A. Well, that is what I mean.

Q. Now as I recollect it, his interest there was in

the name of his wife or some relative, wasn't it?
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A. My recollection is that it was; I was so in-

formed.

Q. Well, after having learned that he was guilty

of a double dealing of that sort, did you still trust his

reports as to other matters that came to your atten-

tion ?

A. I think Mr. Britt was out of the service about

that time, but later I have had talks with Mr. Britt and

he is a man who has had a very wide experience here,

and as to his testimony as to the character of lands, that

does not attempt to fix a value, but as to character of

lands I could not understand and I don't understand

why his statement should not be taken.

Q. Now you explain this letter that you wrote Au-

gust 16, 1905, addressed to Mr. Dunne, as having ref-

erence to certain conversations that you had had with

Mr. Pinchot?

A. Why, a part of the letter refers to that.

Q. Well, I mean the part referring to the change

in the attitude of the officers of the Government.

A. Yes, sir.

Q. Now you say Mr. Pinchot came to you what

time?

A. Some time in that year prior to that time, he

was in San Francisco, as I remember it, and made that

proposal to me, and he afterwards covered it by letter.

Q. Now this proposal, stripping it of the embellish-

ments with which he might have adorned it, was a simple
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proposition that the Railroad Company should give the

Government a large tract of land, approximately four

hundred thousand acres, I think you said?

A. I didn't say four hundred thousand; I don't

know; but it was as I recollect it all the land—

Q. (Interrupting) In the Cascade Mountain Re-

serve ?

A. In the Cascade Forest Reserve, lying in the

eastern part of Jackson and in Klamath counties, the

western part of Klamath.

Q. And that the only consideration that the Rail-

road Company was to get was the privilege of cutting

off the timber under such rules and regulations as the

Forestry Service might establish?

A. That is what I remember of it.

Q. Well now, did that appear to you to indicate that

that was a friendly act?

A. Well, I don't know. I had the feeling all the

time that it was the steel hand in the velvet glove; is

that it? We were so much in the bad books of the Gov-

ernment at that time I thought INIr. Pinchot thought we

would be willing to do most anything.

Q. Well then, it wasn't so much that you thought

that he was friendly with you as it was that he was tak-

ing advantage of the situation?

A. Well, what I did think was that the attitude

having changed to such an extent that a representative

of the administration would come asking something in
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the form of a favor, whatever you might think about

the ultimate outcome of it, was such a remarkable change

that if we wanted to get our transfer of that grant

recognized, recognized within a reasonable time, why

that was the time to do it,

Q. Why, you hadn't any idea of complying with

his request, did you?

A. I had none; no.

Q. Nor any other officer of the Railroad Company,

so far as you know?

A. I don't believe so.

Q. Your idea was to string him along until you

could get what you wanted and then turn him down; is

that it?

A. Oh, no, no, no ; not at all ; because the matter was

simply pending at that time and this other matter was

pending at that time, and it was not a question of string-

ing anybody because the Government of the United

States had a right to make any such suggestion or

proposition and have it considered.

Q. But you have no further explanation to make as

to why you considered that an evidence of friendship on

the part of the officials of the Government?

A. Not at all, excepting the attitude, as I say, both

of that and the Reclamation Service, all wanting some-

thing and wanting to apparently be friendly.

Q. Now you remember of writing the letter of Au-

gust 11, 1905, to Mr. D. A. Chambers that has been
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introduced in evidence, don't you?

A. Yes.

Q. Now if you didn't have in mind a transfer of

the Oregon and California Raih'oad grant why did you

use this language: "I merely wish to explain that what

I wish to know is what is the practice regarding transfers

of grants made by Congress for railroad purposes, such

as Southern Pacific, Oregon and California," and so

forth?

A. Such as what?

Q. Southern Pacific, Oregon and California, and so

forth?

A. Oh; Oregon and California has no significance

there. I might just as well have said Central Pacific.

That just came in my head.

Q. Now can you explain why throughout this cor-

respondence, including your letter to Mr. Dunne, there

is not the slightest reference to the transaction to which

it relates?

A. Why, there were so many letters that passed in

regard to that same thing. That is simply a coincidence.

There was no intention at all to leave out anything. And

another thing, while I think of it, you called attention

to the fact that I have cited as an example the Southern

Pacific Railroad Company grants and the Oregon and

California Railroad grants is that they are the particular

grants which we dealt with that have an indemnity pro-

vision, and that was the great thing that w^as the stumb-
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ling block in that case.

Q. Well, I know, but now if you were simply in-

quiring with reference to the Southern Pacific grant why
didn't you say so, say that you wanted to know what

would be the practice under the Act of July 27th, 1866,

granting lands to the Southern Pacific Railroad Com-

pany?

A. Why, probably because it didn't occur to me to

do so.

Q. You knew that the Interior Department had

held that some grants were assignable and that others

were not?

A. I did not, or I would not have taken the trouble

to have Chambers look the matter up. You see, I am
not an attorney, and there are a lot of things I don't

know and I depend on attorneys to find out for me.

Q. Well, do you consider that in asking an attor-

ney a question as to whether the Southern Pacific Rail-

road grant in California could be assigned and the as-

signee could exercise the right of indemnity selection

could be intelligently presented to an attorney without

calling his attention to the grant that you had in mind?

A. My dear sir, as I have said there are a number

of letters that preceded and also followed that particular

letter. That letter possibly had some ear mark on it at

the top of it as to subject that would disclose that;

whether that copy shows it I don't know.

Q. This letter shows, Mr. Eberlein, that it is the
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first commimication from j^ourself to Mr. Chambers

upon the subject, because it starts out and says, "I

found it necessary to wire you today as follows."

A. Yes.

Q. Then quotes the telegram, and then you fol-

low on and explain to him whj' you had to send it. It

shows upon the face it is the first communication.

A. Yes. Well, what is the matter with the letter?

Q. What I am asking you is, why, if it referred

only to the Southern Pacific Railroad grant you didn't

mention it in any of this correspondence?

A. It is not necessary in that case at all. I was

asking for an opinion as to a principle, and if the Gov-

ernment of the United States had in other cases accepted

an assignee of a congressional grant that is what I

wanted to know and it didn't make any difference to me

what name you put on it. As far as that objection goes

I consider that entirely immaterial. But I will say here,

if that is what j^ou want to know, that if you think that

there is anything in that correspondence that even

obliquely refers to this Oregon and California grant I

can tell you emphatically no, it does not. The idea of

transferring the Oregon and California grant to a land

company was never sprung that I know of.

Q. Have you any way of explaining how or why

that correspondence was filed in the Oregon and Cali-

fornia Railroad file?

A. I can't tell you. That might be the blunder of
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a clerk. It may not have been Oregon and California

file; I don't know that it M^as.

A. I can testify as to the filing system before the

fire, and that is what governs here.

Mr. Townsend: Wasn't there a separate filing sys-

tem for the Oregon and California correspondence?

A. No, sir. We kept them filed, as I recollect it,

b}^ a system which—we didn't keep them in that shape;

I will tell you that right now. That is something that

wasn't saved from the fire, which you have in your hand.

Mr. Fenton: The box, you mean?

A. No; the box wasn't saved from the fire.

Mr. Fenton: That is the letter file?

A. No, no; the case wasn't filed; or that wasn't

the way they filed letters. Now, what you have there,

gentlemen, is the results of this tax investigation in

Oregon, which ha])pened to be saved and thrown into

that box. But those boxes never were in the fire, which

can be seen. You could not scorch part of those con-

tents and not scorch the outside.

Q. Now you say that when the Government was

installing the Klamath Irrigation project that the Rail-

road Company, referring, I assume, to the Southern

Pacific, did everything it could to get the states of Ore-

gon and California to consent to either the raising or

the lowering of the level of those intra-state lakes, or

securing legislation which granted to the Federal Gov-



2392 O. (§ C. R. R. Co., et at.

ernment the title to the bed of the lake.

A. Those series of lakes, naming them in the acts.

Q. Now what did the Railroad Company do to in-

duce the states to pass those bills?

A. I don't know what steps were taken. I only

know that I was importuned to get Mr. Harriman in-

terested so that the matter might be taken up in these

two legislatures and passed. The time was getting short

and what steps were taken here I don't know because I

wasn't present in the state. I was in the East at the

time.

Q. Well, you have testified, however, that the

Railroad Company had sufficient influence to get those

bills through the legislatures of the two states?

A. Did I ? They may have had ; I don't know ; but

I wasn't present in the state and I only know the fact

that the bills passed in the time that the Government de-

sired.

Q. You say here, "It finally resulted in the passage

of acts by both California and Oregon?

A. Yes, sir.

Q. Granting the rights of the states to the United

States?

A. We did everything we could to assist them at

that time and it was to the work done by the Railroad

Company that they owe the success in that matter

wholly."
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A. Well, I will stand by it. I believe it is true.

Q. Now, Mr. Eberlein, you say that the Booth-

Kelly people started this agitation in 1906 and that it

spread quite rapidly until about August that the public

agitation was so great that you took cognizance of it in

some way, it was brought to your attention in some way.

That is the general substance of your former testimony.

Hadn't there been considerable agitation before that

time?

A. Why, not that character of agitation; not de-

mands. What I referred to was the proceedings and

resolutions by different eommercial bodies, of which

they always favored me with a copy and a pretty stiff

letter. That was the first time there was any organized

movement that I know of.

Q. You had been anticipating that for sometime,

hadn't you?

A. That there would be trouble over that?

Q. Yes.

A. Oh, I think that signs pointed that way.

Q. As a matter of fact, when you first came out here

you read the granting acts and discovered this pro-

vision, which is the general basis of this present litigation,

didn't you?

A. Why, I read the granting acts but as to that

clause that you mention I was informed at the time that

that was not considered operative, and I will take this

opportunity of changing my very unfortunate remark
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that I made there a VN'hile ago without any reference at

all that could be offensive to anj^ one in regard to the

opinions of attorneys. I sincerely regret the remark

that might be construed in a way that I had no intention

at all. What I had reference to was that I was informed

and believed that up to the time that I came here that

these titles had passed muster with attorneys and that

it was the consensus of legal opinion here on the Coast

and in Oregon that the language did not operate to

cloud the title to these lands.

Q. But, I say, you learned of the provision in the

grant, without calling now for any testimony as to what

you were advised with reference to its validity?

A. Oh, I read the act, yes. I believe there is some

such language in the Union Pacific grant, but I don't

remember as to that exactly.

Q. No; it is entirely different in the Union Pacific

grant.

A. The same question w^as brought out in the old

Crowe resolution at one time I remember down there.

Q. But I want to get at the question now of the

responsibility of the Booth-Kelly Lumber Company

for this agitation. As a matter of fact, were you not

looking for agitation and wouldn't there have been the

same agitation if the Booth-Kelly Lumber Company had

never been in existence?

A. I don't believe there would. Possibly. You

can't tell what might have come about. But a concerted

action of this kind has to have promotion by some in-
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dividual or individuals that have power and have stand-

ing in their districts, and it originated at Eugene, and

as I say I am informed and believe that R. A. Booth

was chairman of the first meeting that was called to

protest.

Q. The matter was under discussion and considera-

tion, however, by yourself and other officers of the Com-

pany prior to 1906, was it not?

A. I don't think it was under any serious discussion

at any time. I have one recollection of having made an

inquiry in regard to some case or other in which that

was spoken of. I remember particularly of taking no-

tice of a suit or an effort made by so-called bona fide

purchasers who attempted to acquire the lands of the

Elijah Smith grant in that way, and I took the matter

up then and suggested

—

Mr. Fenton (interrupting) : You refer to the South-

ern Oregon Company's grant?

A. Yes, sir, the Southern Oregon Company. I

suggested at that time that if those clauses were identical

with these in the Oregon and California grant, that any

adjudication there would undoubtedly affect us.

Q. Well now, if the Booth-Kelly Company was

responsible for initiating this agitation, why, in your

letter of February 20th, 1904, addressed to Judge

Cornish, did you use these words: "I hand you copy of

letter written to Mr. Herrin on the subject of the two

dollar and fifty cent limitation sales to actual settlers in

the grant to the Oregon and California Railroad Com-



2396 O. ^ C. R. R. Co., et al

pany. The matter is going to come to a head without

any action on our part. I enclose copy of the printed

reports on the subject. I have advice from Oregon that

there is considerable excitement and undoubtedly we

shall be obliged to defend ourselves vigorously. I wired

Mr. Andrews as per copy enclosed to keep to work"

—

I think that should be at work, probably a clerical

error
—

"vigorously with his defaulted contracts so as to

save us as much trouble as possible."

A. I am familiar with the letter. Now what is that

question? What did I mean by it?

Q. I say if the agitation was started by the Booth-

Kelly Company why did you write him in 1904, two

years before, that you were advised that there was con-

siderable excitement in Oregon then upon the subject

and you should undoubtedly be obliged to defend your-

selves vigorously?

A. Because that was the only thing that a business

man of reasonable intelligence could infer from what

was transpiring. That had reference, I believe, to this

action I have just testified to in reference to the South-

ern Oregon Company.

Q. Oh, yes; the correspondence shows that.

A. Well now, that is what I meant, and I think it

is easily inferable that if those people had a like clause in

their grant that undoubtedly the whole thing would

spread. It did not, though, at that time, and the peculiar

circumstance in all this is that this business, so far as the

Oregon and California Railroad Company is concerned,
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became acute only after the fire. Then it came to a head

with surprising rapidity when we were entirely helpless

to proceed.

Q. Now Mr. Eberlein, I want you when you re-

turn to San Francisco to consult such records of the

office of Mr. McAllister as you can and designate in a

written statement the deeds or contracts to the Booth-

Kelly Lumber Company which you contend

—

A. (Interrupting) Are improvident?

Q. (Continuing) Were improvident and included

special privileges extended to that Company, and address

your communication to Miss Margaret A. Fleming, the

Special Examiner before whom this testimony is being

taken, at Postoffice Building in the City of Portland.

Identify it by your signature so that she may extend

it in the record as your complete answer to one of the

questions which I asked you and which you were unable

to answer from the material now before you.

A. I will be very, very glad to do so.

Mr. Fenton: Will the witness be good enough to

furnish counsel for the Government and counsel for the

defendant a copy of his letter for their files?

Witness: Yes, sir.

RE-DIRECT EXAMINATION.

Questions hy Mr. Fenton:

You were asked about a reservation of a hundred

thousand acres of timber lands of the Oregon and Cali-
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fornia Railroad Company for railroad purposes ; do you

or do you not know whether or not the Union Pacific

Railroad Company has a reservation of about forty

thousand acres of timber land of its own which is like-

wise under reservation for railroad purposes?

A. You mean the Union Pacific?

Q. Yes.

A. No, I do not. I don't recall any reservation

there.

Q. You don't remember?

A. No. Mr. McAllaster would be competent to

testify about that.

Q. You don't know whether there is or is not?

A. No, sir, I do not.

Q. Now^ referring to the John F. Kelly, Trustee,

contract which you regarded as improvident, and which

you learned was a contract in which some twenty-five

people were interested and for whom he was trustee,

and in which you say some emploj^es or officers of the

company were interested, I wish you would state to the

Court whether or not any of the officers of the Oregon

and California Railroad Company, or whether or not

any of the counsel for that Company or for the Southern

Pacific Company, and particularly whether Mr. P. F.

Dunne, ^Ir. William D. Fenton, ]Mr. William Singer,

Jr., Mr. William F. Herrin, were in any wise interested

in, connected w4th, or parties to, that contract, directly

or indirectly?
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A. No, sir, not that I am advised. The names of

railroad men whom I identified on that contract were

those employes of the Southern Pacific Company.

Q. Were they men of official responsibility, execu-

tive officers of the Company?

A. They were not in the first rank.

Q. Were they in any wise connected with the land

department excepting Mr. Britt?

A. No, sir.

Q. Who was interested as a cruiser?

A. No, sir.

Q. And who had nothing to do with fixing the

values ?

A. With the traffic and operating departments were

all.

Q. From whom did Judge Cornish take his direc-

tions as to any action for the Oregon and California

Railroad Company?

A. Mr. Harriman, I understand.

Q. You were present at the meeting of the Irriga-

tion Congress held at Sacramento in 1907, in September,

which Mr. Harriman addressed?

A. I went there to hear the address.

Q. And did j^ou hear it?

A. I did.

Q. Do you think that is reported officially in the
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proceedings of that year of the Association?

A. I was not a delegate to that particular Con-

gress, but I was officially connected with the National

Irrigation Association at its annual meeting in Portland,

and at that meeting and at all others that I have at-

tended there was an official stenographer who took down

verbatim all the addresses and the debate, I believe.

Q. Now you spoke about your idea of the sale of

these timber lands which you suggested to your su-

periors when sales should be resumed of timber land,

was to reserve in the contract of sale the products of

the land. Do you mean that the Company making the

sale should reserve in that contract, or was it your rec-

ommendation to reserve in that proposed contract any-

thing else other than the products of the manufacture of

the timber, or did it have application to grain and

wheat?

A. Nothing whatever but the transport of the pro-

duct of the timber in cases where it was shipped.

Q. This contract of reservation would be in the con-

tract of sale, and was it your idea that such a reservation

or covenant should be in the deed?

A. I understood—my advice was, that it would be

necessary to include it in the deed.

Q. Yes. That was never adopted?

A. Never to my knowledge.

Q. Any reservation of that kind as to the transpor-

tation of the products, consisting of timber, by the South-
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ern Pacific Company in this case, or the Oregon and

California Railroad Company, if it should resume the

operation of its road in its own name, you said would be

at current rates. Do you not know that those rates, if

unreasonable, would be fixed by the State Commissions

of the State for local hauls or intra-state hauls, and by

the Interstate Commerce Commission for interstate

hauls ?

A. Yes, sir.

Q. Whatever the agreement might be?

A. Yes, sir; certainly.

Q. You understood that, did you?

A. I understood that, and my idea was to include

that provision so that it would be thoroughly under-

stood.

RE-CROSS EXAMINATION.

Questions by Mr. Townsend:

In any of your experience in connection with this

land grant, and by that I mean the two land grants in-

volved in this suit, do you know of any instance where

the purchaser of lands knew at the time of the purchase

of this clause in the grant which in terms restricts the

manner in which the granted lands might be sold ?

A. I wasn't present at the time these sales were

made.

Q. Well now, I am asking you if anything that

came within your observation had any bearing upon that

subject, to the end that I may send for the evidence if it
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is in existence?

A. The only thing that I know of is talk with these

different purchasers who came in and spoke of that.

Q. But that was after this agitation arose, was it

not?

A. Oh, I think so; probably before in some cases,

but always after the execution of the contract. I wasn't

present at that time, and whatever of that kind came up

^vas taken up afterward, and it is only from what these

people have said that leads me to believe that they ex-

amined their title and believed that they were safe in

getting it.

Q. That they had no knowledge of any defect of

any kind?

A. Oh, they had knowledge. I know some of them

evidently had knowledge. I mean the larger pur-

chasers. The small purchasers, I haven't an idea that

they ever knew of it at all or examined the title. They

bought under an executory contract and they never saw

an abstract.

Q. You don't know whether any of the large ones

did at the time of the making of the sale, or not, but

you do recall that some of them spoke of it afterwards?

A. They spoke of it afterwards in such a way that

led me to believe that that matter w^as discussed and

passed up.

Q. Now do you remember who discussed it with

you?
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A. Well, now, this is a hazy recollection. I can't

swear positively, but I had a number of talks with Mr.

A. B. Hammond, and it is in my mind, when you men-

tion that, that he told me of that. He is the kind of a

man who would examine his purchase pretty carefully,

and I believe I have heard it mentioned, just when I

don't know, that this matter was gone into by

—

Q. (Interrupting) Mr. Linthicum?

A,

Q
A

Q
A

Yes, for the Weyerhausers.

No; for the Booth-Kelly.

Booth-Kelly?

Yes.

Well, didn't they make—I have got it when they

bought out Lindley that they made an examination of

that.

Q. They may have done so at that time, too, for all

I know.

A. Yes.

Q. With the exceptions that you have stated, you

know of no specific instances of that kind?

A. I don't recall any; no.

Q. That is, that you recall now?

A. 1 don't recall them now.

RE-DIRECT EXAMINATION.

Questions by Mr. Fenton:

Out of the many hundreds of contracts in all nearly
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eight thousand, you had no opportunity to talk with

the vendees or Avith the grantees as to whether they

knew at the time or before they bought the land as to

what their knowledge was of these provisos in the acts

of Congress of April 10, 1869, and May 4, 1870?

A. Oh, no; I never had any talks with them gen-

erally.

Q. What you mean to say is, then, that you never

heard that question discussed by any of these purchasers

or parties who had acquired the title until after this

question was raised in the public prints and in these

discussions ?

A. Yes; that is what I intend to convey.

RE-CROSS EXAMINATION.

Questions by Mr. Townsend:

Just one more question on that subject. You found

nothing in the records of the office before the fire indicat-

ing that any of the purchasers had discovered these

provisions and objected to the title upon that ground?

A. No, I never saw a case of that kind.

Whereupon J. N. SHERBURNE, called as a wit-

ness on behalf of defendants, being first duly sworn,

testified that he resides at San Francisco, California,

and is head clerk of Government accounts of the South-

ern Pacific Companj^ and has been in the employ of

that company and its predecessor since 1881. Its pre-

decessor in the operation of the railroad from Roseville



vs. The United States 2405

Junction to the extension towards the California-Oregon

state line, was the California and Oregon Railroad Com-

pany, and later the Central Pacific Railway Company,

and he has been continuously in the department men-

tioned up to the present time. He had immediate charge

of the prej^aration of Defendants Exhibit 288, purport-

ing to be a "Statement of Government freight and pas-

senger transportation over the free road between Port-

land, Oregon and Roseville Junction, California, for

the years 1906 to 1910, inclusive, showing proportions

accruing north and south of Oregon-California state

line." This exhibit was prepared as to freight from the

waybills, and the transportation of passengers from the

ticket reports of the station agents.

Whereupon it was understood that all the evidence

upon this subject should be received subject to the ob-

jection of the Government that it is incompetent, irrele-

vant and immaterial, and to the objection that the

amount of service rendered by the Company in trans-

portation of troops and property is no defense in this

case; it being understood that no objection is made on

account of not producing the original books of the com-

pany.

Whereupon witness further testified that the exhibit

is a correct statement of the various amounts, and what

it piu-ports to show, as shown b}^ the records of the com-

pany for that period. The records of these accounts

in San Francisco prior to April 18, 1906 were destroyed

by fire. He was familiar with these accounts previous

to that time, that is, from 1882 down to 1906. The vol-
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ume of business of tliis kind in the movement of Govern-

ment freight and passengers over the road from Port-

land, Oregon, to Roseville Junction, CaHfornia, from

1882 up to the year 1906, was approximately the same

by years as shown in Defendants' Exhibit 288, as he re-

members, with the exception of the period of the Spanish-

American War in 1898, when it was heavier by reason

of a great many regiments coming through Portland to

San Francisco. He recalls at that time several of these

regiments, some of the northern regiments, intended for

the Philippines and destined for Manila were moved by

the compan}^ from Portland to Roseville Junction and

then to San Francisco. He recalls particularly Idaho

and South Dakota and Minnesota. With the exception

of the special occasion of 1898, known as the War with

Spain, the movement of Government freight and pas-

sengers was approximately the same from the time the

road opened, as shown in Defendants' Exhibit 288.

Defendants' Exhibit 336 is Department Circular No.

62 of date October 29, 1907, as issued by the Comptroller

of the United States Treasury, different departments,

with a view of having a uniform bill of lading on trans-

portation, requested to cover movements of troops and

property of the United States, and is furnished by the

United States and the Treasury Department for use by

this company and other companies in the transportation

of Government employes and property.

Whereupon defendants offered and there was received

in evidence. Defendants' Exhibit 336 which is herein-

after set out and described and made a part of this state-
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ment of the evidence and identified as such.

Whereupon witness further testified that Defendants

Exhibit 337 is Circular No. 16, Quartermaster General's

Office, of date July 1, 1912, and is entitled "Schedule

of Land-Grant and Bond-Aided Railroads of the United

States and Instructions concerning Settlement of Ac-

counts over such roads, with a Compendium of United

States Laws showing the Conditions of the Grants or

Subsidies," and I:ias a map in the back of same, and was

issued by the Quartermaster's Department of the United

States Army, as a guide to the Railroad Company per-

forming the transportation, the manner in which the bills

are to be rendered for charges, and also as a guide to the

settling or disbursing officers of the Government as to

the settlement of such bills. There is at page 42 of this

Circular the following:

No. 58.—Southern Pacific Company. From Rose-

ville Junction, California, to East Portland, Oregon,

under the column Statute, Volume and Page, these en-

tries—July 25, 1866. 14—239; June 25, 1868, 15—8;

April 10, 1869, 16—47, and opposite thereto these words:

"And be it further enacted, That the grants aforesaid

are made upon the condition that the said companies

shall keep said railroad and telegraph in repair and use,

and shall at all times transport the mails upon said rail-

road, and transmit dispatches by said telegraph line for

the Government of the United States, when required so

to do by an}^ department thereof, and that the Govern-

ment shall at all times have the preference in the use of

said railroad and telegraph therefor at fair and reason-
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able rates of compensation, not to exceed the rates paid

by private parties for the same kind of service. And
said raih'oad shall be and remain a public highway for

the use of the Government of the United States, free

of all toll or other charges upon the transportation of

the property or troops of the United States; and the

same shall be transported over said road at the cost,

charge, and expense of the corporations or companies

owning or operating the same, when so required by the

Government of the United States.—Act of July 25,

1866, Section 5."

This is the Act or section of the Act under which

this service of which he has been speaking, has been per-

formed by the Southern Pacific Company and its pre-

decessors, since the construction of the road and since

his knowledge of the same in 1882. The free service

furnished by the company and represented by Defen-

dants' Exhibit 288, is the free service referred to in the

Act. The object of keeping a record of the amount of

that free service is for statistical purposes. There is no

stated period for the issuance of these circulars. Cir-

cular No. 16 is practically a reissue of Circular No. 13

issued June 1, 1912, and Circular No. 16 is the one under

which the Government and the companjr are now doing

business.

Whereupon defendants offered and there was re-

ceived in evidence Circular No. 16, marked "Defendants'

Exhibit 337," which is hereinafter set out and described

and made a part of this statement of the evidence, and

identified as such.
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Circular No. 16 practically supercedes General Or-
ders No. 41 from the War Department of date Feb-
ruary 28, 1907, entitled "Regulations governing the

military transportation over land grant and bonded rail-

roads and the settlement of accounts for such service,

with a compendium of United States laws showing the

condition of the grants or subsidies, with map and other

data, somewhat similar to the Circular No. 16, identified

as Defendants' Exhibit 337, and containing at page
42, under No. 50, this entry: "Southern Pacific Com-
pany, San Francisco and Portland lines, from junction

with Central Pacific Railroad to northern boundary of

California," giving then the dates of the statutes and the

section 5 of the Act of July 25, 1866, the same as set

out in Circular No. 16, and which General Order No.

41 appears to be issued by order of the Secretary of

War, J. Franklin Bell, Major-General Chief of Staff.

Defendants' Exhibit 338 is a complete set of forms of

requisition made by the United States under this Act of

Congress, upon the railroad operating the line from

Roseville Junction, California, to Portland, Oregon, and

they are known as a Quartermaster's Department

United States Army bill of lading, requesting the

transportation of property of the United States in three

sections; the first the bill of lading proper, the second,

a memorandum bill of lading, the third the shipping

order. Also a Government Request for Transportation

of passengers. Quartermaster's Department Form No.

17. This is only a copy of the form that is used as

a requisition for passenger transportation. It is not
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valid until it is filled out by the proper officers, and is

identical with that used for transportation, but has on

it the words in red ink "Copy not valid transportation

request." The transportation request is issued by an

officer of the army requesting certain transportation of

a railroad company, the document being filled out. show-

ing the number of passengers to be transported, and be-

tween what points. That document is surrendered to

the company's agent, and transportation is furnished,

either tickets, or a ticket covering the number called for

by the document, the agent accepting the transportation

request in lieu of cash. The request is then sent to the

general office by the agent, to cover tickets issued bj^ him,

and the general office uses that as a bill against the Gov-

ernment for the service. If it is a free service, it is car-

ried on the books of the company without charge to the

United States and no bill presented. The three blanks

relating to shipment of goods of property, are filled out

or issued by a shipping officer, stating the commodity

and points between which it is to be carried. That is

also surrendered to the company, and used by the com-

pany to bill against the Government for such services,

and if it is free service it is held in the records of the

company and not surrendered to the Government, which

is not presented with a bill. If the United States desires

to ship a regiment from St. Paul to San Francisco, go-

ing partly over bond-aided or land-grant roads, over

which the United States is entitled to free transportation,

and it is routed in part over non-aided railroads, inter-

mediate or connecting, and reaches Portland over a non-
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aided road, or a road over which the Government is not

entitled to free transportation, the shipment or move-

ment of a regiment, and a like movement of Government

property under this statute, receives free transportation

over the road from Portland to Roseville Junction, and

if the movement is destined over the non-aided road from

Roseville Junction to San Francisco, that is charged

against the Government and bill presented, and that

part is paid by the Government; possibly not for the

full amount which the company would charge for that

service, but the Government makes a cash payment ; that

is, if the Government asks for service over a portion of

the mileage that is bond-aided, over which it is entitled to

free transportation, and it is a through movement over

a part of a line that is connected therewith, that is en-

titled to charge for and be paid. The traffic offered by

the Government at any point in the United States moves

over this segment or portion of the bond-aided line, and

also over that portion which is free, and it does not make

any difference where the traffic originated, or over what

roads it comes, if it is Government traffic, entitled to

move free over a bond-aided or land-grant road over a

portion of that haul, it is carried free. The business

does not have to originate at Roseville Junction on the

one hand, or at Portland on the other in order to en-

title it to free movement.

Whereupon defendants offered and their was re-

ceived in evidence these four documents marked "De-

fendants' Exhibit 338," which is hereinafter set out and

described and made a part of this statement of the evi-
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dence and identified as such.

Whereupon witness further testified that the United

States is making these requests continually and has been

up to this date, and the company is furnishing under the

Act of Congress all transportation requested by the Gov-

ernment.

Whereupon witness, on cross examination, further

testified that this transportation commenced in 1887,

he believes, when connections were made between the

California and Oregon and Oregon and California Rail-

roads. There were a few military posts along the un-

completed portions of the roads prior to the completion

of the continuous lines. The company used to have busi-

ness as far north as Redding on the original California

and Oregon Railroad running from Roseville Junction

north, and there were a few shipments of property for

the Weather Bureau and Signal Service, but the volume

of business did not reach the company until the road was

opened in the middle of December, 1887. The company

commenced to keep an account of the amount of this

traffic furnished the Government from the time the serv-

ice was performed. It was in vogue when he took charge

of the work, so that it was kept by his predecessor, but

he has no personal loiowledge of the time the company

did commence to keep a record. He does not know any-

thing about how to compute the amount of traffic of this

character that the Government may have lost by reason

of the delay in completing the construction of the rail-

road in accordance with the terms of the grantmg Act,

and it would be difficult to make a computation of that
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kind. It is the rule of the company that a record be

kept of all transportation, whatever its nature, not only

the Government transportation, but commercial, and

this is the reason for keeping these records for statistical

purposes. They keep a record of the amount paid by

the Government for the transportation of mails, and

that amounts to a considerable sum each year, on the

road from Roseville Junction to Portland. The com-

pany is paid for that service on rates made by Congress,

based on weight, but he does not recall the amount. He
thinks this transportation account is greater than the

mail account.

Whereupon, on redirect examination, witness further

testified that he became an employe of the Central Paci-

fic Railway Company in 1881, and at that time the Cen-

tral Pacific Railway Company was operating the line

from Roseville Junction towards the north as far as com-

pleted, and the Oregon and California Railroad Com-

pany operated the road from Portland to Ashland prior

to 1887, and was operating the road, as he recollects,

from 1882 down as far south as it was completed. Pie

does not mean to say that the first free transportation

under this Act of July 25, 1866, began in 1887, when the

road was completed through. The company handled or

had free transportation, to his Ivnowledge, since 1882,

when he went to work on that particular class, that is,

as far north as the road was opened, but he knows noth-

ing of that traffic from Portland as far south as it was

opened. He had nothing to do with the Oregon and

California Railroad Company. The Southern Pacific
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Company was not incorporated until 1884, after the

Central Pacific Railway Company was incorporated. He
has no knowledge whatever of how much business of

this kind was moved from 1869 up to completion in

1887 on the Oregon and California Railroad Company.

Fort Vancouver is situated six miles from Portland, and

Vancouver Barracks are on the Columbia River, and

they have been there for a great many years.

Whereupon, on recross examination, witness further

testified that it is his understanding there was a post at

Vancouver before there was any railroad in there. Van-

couver is on the Northern Pacific Railroad Company

line. He remembers that the Northern Pacific was com-

pleted by Villard before he failed in December, 1883.

While the Northern Pacific is a land-grant road, it is

not under obligation to furnish free transportation. It

is what is called a fifty per cent line, that is, in accepting

the grant of lands, the company conceded the right of

Congress to make such rates as Congress saw fit, and

Congress has seen fit to cut the rate to fifty per cent.

Whereupon it was stipulated that J. A. Ormondy,

Chief Clerk of John M. Scott, General Passenger Agent

of the Southern Pacific Company Lines in Oregon,

would testify substantially the same as J. N. Sherburne

on the subject matter of inquiry, other than as to the

volume of business with which the witness is not familiar.

Whereupon, F. W. SERCOMBE, a witness called

on behalf of defendants, being first duly sworn, testified

that he resides at East Orange, New Jersey; is an ac-
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countant, and was in the office of the auditor at San

Francisco, Cahfornia, on September 20, 1905, and prior

thereto, up to as late as January 4, 1906. His superior

or chief officer, part of the time was George Klink, who

was the auditor of the Southern Pacific Company and

subsequently Charles B. Seger. These statements, De-

fendants' Exhibit 320, consisting of "Statement No.

1, showing by counties the assessment upon Congres-

sional lands of the Oregon and California Railroad Com-

pany from 1891 to 1904, inclusive," and "Statement

No. 1-A, showing by Counties the assessment upon

Congressional lands of the Oregon and California Rail-

road Company from 1891 to 1904, inclusive," the first

statement bearing date September 20, 1905, the second

statement being dated January 4, 1906, were prepared

under his direct supervision and instruction, in San

Francisco, at the time specified and mentioned on these

respective statements. The signature in the lower left

hand corner of Statement No. 1 is his signature, and

indicates that, to the best of his knowledge and belief,

the statements are correct. The facts purporting to be

stated, for instance, in the column as to "Taxes Paid"

for each year, were obtained from the tax receipts of the

company in the auditor's office, showing taxes paid on

these lands. These compilations or computations show-

ing average assessed valuation per acre, and average tax

paid per acre, were made under his direction. It is his

recollection that the figures showing the total acreage in

columns, for the various counties, were obtained by him

from the tax receipts and added up, and these state-
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ments, computations and figures are correct, based upon

the tax receipts and the records of the company examined

by him at the time. His recollection is that these docu-

ments were prepared at the request of the office in Port-

land.

Whereupon, on cross examination, witness further

testified that at the time these statements were made,

Charles B. Seger was auditor. Seger did not sign these

statements for the reason that he had recently come from

Texas and was not thorough^ acquainted with the or-

ganization, and for the further reason that witness was

in charge of the general accounts of the Southern Pacific

Company, which included the so-called land accounts.

He supervised the preparation of these statements to

the extent of indicating to the clerks, precisely what kind

of a statement he desired prepared, the documents from

which this information should be compiled, and the man-

ner in which it should be finally turned over to him, for

transmission to the person requesting the information.

He was asked for certain information and then issued

instructions or directions to his clerks to prepare these

statements accordingly. He supervised the preparation

of the statements. He would check the work against the

records of the company, the ledgers of the company, to

see that the total taxes paid would agree with the aggre-

crate of the statement, and it is his recollection that he

would and did apply this check to the work to see

whether the total amount corresponded with the ledger

account.

Q. Well, now, for illustration, I call your attention
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to Statement No. 1-A, referring to Tillamook County

for the year 1902. I see that it states here the acres

assessed to be 60,261.39; assessed valuation $148,420;

average assessed valuation per acre $2.50. It shows right

on the face of it that it is not correct. Did you notice

that?

A. In what way is it not correct?

Q. Well, there is only one way in which it could

not be correct; that is by being incorrect.

A. That the division of the acreage into the assessed

valuation does not equal $2.50?

Q. Yes.

A. Well, I would have to verify that before I could

say it is not correct.

Q. Well, you could see that 60,000 acres at $2.50

would be $150,000. It is more than 60,000 acres, and

the total assessed valuation is $148,420, and the average

is stated there to be exactly $2.50 an acre. Did you

pay any attention to those things to say whether that is

correct or not ?

A. Not these deductions. They were made mental-

ly or by pencil by the clerk preparing them. Those two

columns, though, were from the original tax receipts.

A clerk is liable to make a mistake there in carrying out

those particular extensions; that information being pre-

pared principally for the person who requested it as to

the average assessment and average tax per acre, and

in no way affecting the acreage or the taxes paid.
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Q. Well, you did not purposely have those made

incorrect, did you?

A. Oh, no ; no.

Q. There is no reason why it should not have been

made correct, is there?

A. No reason at all. There may be a clerical error

in making that computation anywhere in the statement.

Q. I also observe here Washington County for

the year 1892; acres assessed 22.748; assessed valuation

$22,915, showing average assessed valuation more than

$1,00 an acre, although it is stated here to be 58 cents.

A. Yes.

Q. Have you any way to account for that?

A. The same thing applies. It may also be ac-

counted for by a typographical error in the stenographer

copying the figures.

Q. The statement shows on page 1, if I under-

stand it correctly, average of 2 cents and 7 mills tax paid

per acre per year for the years 1891 to 1904, inclusive.

Is that correct?

A. Yes, 2 cents and 7 mills.

Q. So that the total tax paid during those fourteen

years average per acre is 37 cents and 8 mills, or four-

teen times 2 cents and 7 mills?

A. Yes, that is the average.

Q. And, if I understand you correctly, these state-

ments are based entirely upon your ledger account show-
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ing tax account, taxes paid, and the receipts received

each year from the local county officers?

A. County officer, whoever he was, yes.

Whereupon, on redirect examination, witness further

testified that he is now employed in the office of the

comtroller of the Southern Pacific Company at New
York, Mr. Mahl, and has been continuously in the em-

ploy of the Southern Pacific Company during the times

with reference to which he has testified. At the time

these tables were prepared he was in San Francisco; he

left San Francisco after the fire of April 18, 1906.

Whereupon, A. N. HOFFMAN called as a witness

on behalf of defendants, being first duly sworn testified,

that he is clerk in the Land Department of the Southern

Pacific Company and has been in the employ of the

Company two and a half years as clerk, on the records

in the office and examining records in the United States

District Land Offices. His work in United States Land
Offices has been abstracting entries that bear adversely

to the Company in different land offices in California,

Nevada and Roseburg, Oregon. He has made an ex-

amination of the land in the Roseburg land office for

the purpose of ascertaining the acreage of public lands

not entered within the limits of the grant of July 25,

1866 and May 4, 1870. Although he did not enter all

the work on the map, he checked it back with reference

to the map. He verified "Defendants' Exhibit 339" in

his examination of the public records of the Local Land
Office of the United States at Roseburg. The red squares
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on this exhibit show tlie vacant pubhc land as to the

even numbered sections within the limits of the grant.

These red squares circled with green show the land within

the forest reserves, the limits of forest reserves, and those

with other circles show lands withdrawn for power sites.

Fisheries Bureau and Indian Reservations. The memor-

andum with this map showing the estimated acreage of

public lands in the Portland and Roseburg, Oregon,

Land Districts of 1,012,960 acres within the limits of

these grants as public lands not entered in the counties of

Multnomah, Washington, Tillamook, Yamhill, Polk,

Clackamas, Marion, Lincoln, Benton, Linn, Lane, Coos,

Curry, Douglas, Josephine, Jackson, and Klamath, is,

so far as these counties lie within the United States Rose-

burg Land Office District, correct on an estimated basis.

In making the investigation, he worked from the tract

books and from the plats in the District Land Office and

those that showed vacant, he marked upon some smaller

plats, that he had, and used that data from original

search of the public records and transferred it to De-

fendants' Exhibit 339 which is correct according to the

search which he made. Mr. Wall, he believes, assisted

in the preparation of this data on this map and statement

with reference to the lands situated in the Portland

United States Land Office District and he and Wall

worked together in connection with the preparation of

this map. Wall did the work in the office and witness

transferred Wall's work on to this map; that is to say.

Wall did the work in the Local Portland United States

Land Office, searching the records there for the data
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and furnished him with data, and witness transferred it

to this ma]) in connection with the work that witness

had personally done in the Roseburg office. These two

districts covered all those counties mentioned in this list

and a little more, he believes, up north. The table covers

all of the vacant lands within the limits of the grant in

these two land districts.

Whereupon defendants offered and there were re-

ceived in evidence these Exhibits marked "Defendants'

Exhibit 339" and "Defendants' Exhibit 340" to which

complainant objected as immaterial.

Whereupon it was stipulated that the Wall referred

to by the witness would, if called, testify as to said ex-

hibits the same as witness Hoffman and that the testi-

mony of the two witnesses would cover both exhibits, ex-

cepting that the testimonj'^ of Wall would relate to the

land situated in the United States I^and Office Portland

District, which exhibits are hereinafter set out and de-

scribed and made a part of this Statement of the Evi-

dence and identified herein as such.

Whereupon I.. F. STEEL, recalled as a witness for

defendants, further testified that he had custody of the

corporate records of the Oregon and California Kailroad

Company under W. W. Cotton, Secretary of that Com-

pany up to January 15, 1912, when Cotton resigned and

his successor was elected. He has prepared a summary

showing the stockholders, number of shares, the date of

the election of directors, president, vice-president and

secretary from the earliest period of the Oregon and
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California Railroad Company down to January 15, 1912

and "Defendants' Exhibit 341" is the statement pre-

pared by him from the records of the Company and is

a correct summary of the facts as shown by the corporate

records of the Company and was prepared at the request

of Mr. Townsend, representing the United States in

this suit.

Whereupon defendants offered and there was re-

ceived in evidence "Defendants' Exhibit 341" which is

hereinafter set out and described and made a part of this

Statement of the Evidence and identified herein as such.

Whereupon JOSEPH GASTON, recalled as a wit-

ness on behalf of defendants testified that he is ac-

quainted with the work which the Oregon Centl-al Rail-

road Company East Side, known as the Salem Company,

did by way of construction, grading etc. of its railroad

from East Portland south in 1868 and prior to April

1869. They were in a contest with the Salem Company

with respect to the land grant made by Congress in aid

of the construction of the railroad from Portland to the

California line and it was the interest and purpose of

himself and associates to delay the East Side or Salem

Company in every way they possibly could so as to

exhaust their resources and prevent them from being

in a position to have any claims or chance to get the land

grant for their Company. In this work of opposing

them, he and his associates, incited opposition among the

land owners to give them the right of way or asking

exhorbitant prices for the right of way and they pre-
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vented them in every possible way they could, from get-

ting labor, and did all they could to break down their

credit and stir up law suits against them about their

right of way. For the purpose of ascertaining the

amount of actual construction work and the extent of

the grading and other construction work between East

Portland and Salem, he went over the line once with

the superintendent of construction of the Oregon Cen-

tral Railroad, or as it was called then the West Side.

Afterwards this superintendent M. S. Hart went over

the East Side line several times as many as three times,

he thinks, to ascertain how much work the East Side

Company had done and where it was and what sort of

work it was and what probably were the expense in

doing this work, his object being to ascertain the re-

sources and to exhaust them, if they could. Prior to

February 1, 1869 and during 1868, including January,

1869, as nearly as he could estimate it, there was work

done all the way along the line of the Oregon Central

of Salem, East Side, from East Portland to within five

miles of the City of Salem. He thinks there was one

patch of work on the south side of Lake Labish, and it

was in places all along, owing to the disposition of farm-

ers to give right of way and the facility for making a

showing of work done, and his associates had Mr. Hart,

the superintendent of the West Side Company make

an estimate on his last trip, as to the amount of what

Hart thought the whole amount of money the East Side

Company had expended, that is suposing that thej^ had

paid for it all and Mr. .Hart put the amount at $150,000.
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Hart's estimate was made in February 1869, and he

thinks that Hart's estimate was reasonable. He and

his associates and everybody else knew that the East Side

Company was not connecting up its work, that it would

not count on the first 20 miles of railroad but was work

that would count in the construction of the line.

Whereupon the witness further testified as follows:

"Q. Do you know anything about the pay-roll set

out at page 130 of the printed record in the case of

HoUaday v. Elliott, which purports to show a correct

footing of the pay-rolls and number of men employed on

the Oregon Central (East Side), commencing with

September, 1868, down to and including January, 1869,

and for the period up to September 12, 1868, which foots

up, according to this table, $49,113 from September,

1868, to and including January, 1869, and $81,455.31

prior to September 12, 1868, giving it by months, the

number of men employed in each month, and the rate

per month excepting that prior to September 12, 1868,

which is given in a lump sum and referred to in Mr.

Elliott's testimony as $81,455.31 in that case; and all

aggregating $130,568.31, money disbursed on pay-roll

account for construction? Have you any knowledge of

that, or as to whether that is fairly accurate?

A. I think these old pay-rolls were submitted to me
in some litigation between Holladay and Elliott, or John

Nightingale and EUiott—I could not be certain which;

but the pay-rolls were submitted to me as to my opinion

of their reasonableness or honesty, and anything else I
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might choose to say about them. I could not identify

them now, but if they are the same payrolls, my opinion

at the time was that Elliott had spent the money that

he claimed he had.

Whereupon on cross examination witness further

testified that there was no construction work prior to

April 16, 1868 by either the East Side or West Side

Companies. They commenced about that date, the

West Side Company on one day and the East Side Com-

pany on the next day. The East Side Company pro-

jected its line on the East Side of the River where for

the most part the expense of grading was much less

than the expense of grading the line on the West Side

road during the first few miles.

Q. Mr. Holladay and his associates spent a great

deal of money in that political fight, did they not?

A. Yes, I think they did.

Mr. Fenton: Objected to as immaterial, and as not

cross-examination.

A. Holladay admitted to me he had spent consid-

erable money.

Mr. Fenton: It already has been testified to in

direct by this witness called for the Government.

Q. And do you not remember, Mr. Gaston, that

after the fight was taken into the Legislature and Holla-

day finally won out and got his resolution of October

20, 1868, adopted and approved by the Governor, that

both sides then went to Washington to fight the next
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battle there, which finally resulted in the act of April

10, 1869?

JNIr. Fenton: Objected to as not cross-examination,

and as incompetent, and as impossible for tlie witness

to state what caused the act of April 10, 1869.

Q. You remember that?

A. I remember that both parties sent agents to

Washington. Mr. Simeon G. Reed went on behalf of

the West Side Company; and John H. Mitchell and

Stephen F. Chadwick—I think that Mitchell went first,

and that Chadwick joined him afterwards, or he was in

Washington, and he helped in the fight there—helped

Mitchell.

Q. Didn't Mr. Holladay himself go East ?

A. I think he was—I think he was in the East;

whether he was at Washington or not, I don't know.

Q. Well, now, isn't: it a fact that after that resolu-

tion of October 20, 1868, was passed by the Legislature

of Oregon both sides suspended construction until the

fight in Congress had been disposed of?

A. Well, not immediately. I know that we kej^t

our forces at work for a while, and I think they did

theirs, too. But it was suspended by the West Side

—

I know Captain Ainsworth, who was putting up money

for us, declined to put up more money until he saw the

result at Washington; but we still did keep some men

at work, and my recollection is that they kept some men

at work, too, but how large a force, I couldn't say.
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Q. Well, now, Mr. Gaston, don't you remember

that Mr. Elliott came to Oregon in April, 1867, with

$15,000 that he had gotten from the Huntington crowd

in California, for the California end of this grant, and

that that was substantially the extent of his financial re-

sources ?

Mr. Fenton: Defendants object to that as incom-

petent, and as hearsay.

A. No, I couldn't say what his resources were. I

only knew by hearsay that he had sold out his interest

in the California end of it to the Huntington crowd for

$15,000, I think, as I recollect. If he had any other

money, or if that was all in money, I don't know.

Q. And do you not remember that after he came

here in April, 1867, and organized the last East Side

Company, he inmiediately entered into a contract with

A. J. Cooke & Company, which you have heretofore

testified was simply Elliott acting under a fictitious

name? You remember that?

A. Oh, yes, that was my information. I couldn't

tell you how I found it out, but that was given out by

their side, that they had made a contl'act with A. J. Cook

& Company. And that circulated sometimes as J. Cook

& Company. Jay Cooke was the great capitalist pro-

moter of the Northern Pacific at that time.

Q. Now, do you know that Mr. Elliott immediately

went East, and spent the year 1867 trying to raise money

on the bonds of his East Side Company, and you were

trying to block him in the meantime by sending circulars
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to all the bankers of tlie East, exposing what you con-

tended to be an attempted fraud on the part of Elliott?

A. Yes, I remember that. How long Elliott was

in the East about that, I couldn't sa}^ But I know he

went East, and that I sent those circulars there to bank-

ers. Jay Cooke, and the Railroad Journal, and everybody

else—I got a Bankers' Gazetter, and sent it to all of

them.

Q. And do you remember that there was no con-

struction work during the year 1867 by either the East

Side Company or the West Side Company, both com-

panies being engaged in an effort to raise money?

A. Yes, sir.

Q. You were raising money here in the West, in

Oregon locally?

A. Yes.

Q. While Mr. Elliott was in the East endeavor-

ing to raise it there?

A. Yes.

Q. Now, don't you remember that, as the total

result of Mr. Elliott's effort to raise money in the East,

all he brought back was a couple of locomotives, which

he brought around by way of the Horn, landed them

at San Francisco, and then sold them to the Central

Pacific, and brought to Oregon as his only financial

resources the money that he got from the sale of those

two locomotives?

Mr. Fenton: Objected to as hearsay and as in-

competent.
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A. Well, I know that was the talk, but I don't

know that that was all the money Elliott had. I know

that before—I think before they sold the locomotives

they got $20,000 from Barney Goldsmith here in Port-

land.

Q. Do you know of any other resources that! they

had, except the $20,000 they got from Mr. Goldsmith

and the money that they realized from the sale of the

locomotives ?

A. I only know from what men have told me, that

is to say, that I would know personally, except hearsay.

Now, they got $1,000 from Sam Brown, up there in

French Prairie; and they got $1,000 from another man

—I tried to recollect his name there, but I couldn't

—

he is an old friend of mine; and they got money from

other people there, that it was never reported, simply

because it was a general opinion among people on the

East Side, a great many people, that Elliott's concern

was not sovmd, but they were willing to put up money

to help build a railroad, if the money was spent, believ-

ing that finally there would be a railroad, and that it

would not be lost, and that it would help out the fight

against the West Side people. Now, that is the way

Sam Brown put it to me, and this other man. And

each one of them were wealthy farmers, and they put

in a thousand dollars apiece that they told me about;

and they said others had, but I don't know who the

others were. And how much money they raised in that

way, I never could find out, of course.
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Q. Well, now, isn't it a fact that, after Mr. Elliott

started construction on April 17, 1868, he had not pro-

ceeded more than sixty days before he was unable to

pay his men, and that you used that to embarrass him

you took advantage of that circumstance to embarrass

them in the further prosecution of their work?

A. Yes, they missed on a pay-day, and we made

all the capital we could out of it against them.

Q. Now, that was the time he enlisted the services

of Holladay and brought Holladay to Oregon, or any-

way that Holladay came to Oregon?

A. Well, now, I couldn't say about that. Now,

they got that money from Barney Goldsmith, and they

spent it along. I think Goldsmith put the same sort

of condition upon them that the farmers of French

Prairie did—that the money must be spent on the road,

and not on lawyers; or, as they called it, in lawsuits or

that sort of thing. They were willing to give money

to help build a railroad, but not for lawsuits. And I

couldn't tell you now whether the Goldsmith money

was spent before the locomotive money and these dif-

ferent resources—I couldn't tell you. Of course, they

would not—it was not to their interest to let out any-

thing that they could keep back.

Q. But you do remember that they were practical-

ly "all in," as the expression goes, financially early in

their work, and before Holladay came to their assist-

ance f

A. Oh, yes. And we thought we had them beat
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several times. But it was just like the man who thought

he had scotched the snake—why, they would curl up

again, and start in.

Q. Now, as a matter of fact, Mr. Gaston, don't

you know that their corporate minutes show that they

were expending a large part of this money that they

were getting from the various sources for attorney's

fees and the expenses of the fight witli you, to try to

get the land grant away from you?

A. Well, they had to spend something that way;

hut I don't think that Mitchell got—he was their prin-

cipal fighter—I don't think he got much money until

Holiaday came in; and then they struck HoUaday for

all the money they could get out! of him.

Q. Do you know what Holladay's resources were?

A. I don't know about Holladay's particular re-

sources just at that time; but I know from the state-

ment of men in the East how he got his money to com-

mence business on the Pacific Coast, and whether he

had any left for this railroad enterprise or not, I don't

know.

Q. Well, don't you know, Mr. Gaston, from your

observation at that time and what you learned after-

wards, that Mr. HoUaday had gone broke at San Fran-

cisco and borrowed monej^ from Latham, that Latham

had advanced money to him, and finally financed his

last venture here in Oregon, with the hope that he might

pull out and repay Latham the money that he had bor-

rowed from him at San Francisco?
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Mr. Fenton: Objected to as immaterial and not

cross-examination.

A. I don't know. Of com-se, I don't know any-

thing about that certainly. I only heard reports that

the money that he beat Russell, Majors & Waddell in

Missouri out of—four or five hundred thousand dol-

lars—he had put into steamships out here, and then by

his reckless way of doing business he got in debt, and

then he had to mortgage his steamships to Latham for

money.

Q. Well, didn't you understand that the only

money he had to use here in Oregon he got from

Latham?

A. Well, I couldn't say that I understood just

that; but that Latham was financing his speculations,

and that in the end, why, he sent that man—I have for-

gotten his name now, a friend of his—to Germanj^ to

sell the bonds. Latham put up the money to send the

people to Germany to sell the bonds. Holladay told

me that himself.

Q. Well, now, this first year, 1868, that the East

Side Company was engaged in construction, you have

told me the fact—it is a fact, is it not, Mr. Gaston?

—

that they simply put in grading work, which could be

done with the least expense, so as to make the greatest

showing in the way of mileage?

A. Yes, they did that. They spent their money

where it would make the biggest show.
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Q. They would take the lev^eler stretches of the

road, where the grading would be inexpensive, and

throw in some grading?

A. Yes. And take a side hill and run up there,

by New Era there, they could take the shovels and go

along and shovel out over the bank there, and make

a showing of track for quite a ways without a great

deal of money. They did that wherever they could.

Q. Now, about how many miles of grading did \h/^

East Side Company do during the year 1868, if you

should connect it up and make it continuous?

A. Oh, they must have done—in the way they did

it, they must have done considerable over thirty miles.

Q. Well, now, don't you think that $5,000 a mile

would be pretty expensive for that kind of gradinf;-

that they did?

A. Yes, I think it would ; but thej^ spent money on

other things, you know.

Q. What other things?

A. Well, they had a sawmill, and they had a pile-

driver outfit, and various things like that. And then

they had to keep up their organization, and those fellows

require money. They had to have a superintendent

and foreman, and all that sort of thing.

Q. Well, you could grade that tract from Port-

land to Salem, even as it is graded now, with $5,000 a

mile, couldn't you?

A. No, you couldn't do that as it is graded now.
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Q. Haven't you included, unintentionally, Mr.

Gaston, some of the work that was done in the year

1869? Haven't you got the two years confused in your

mind?

A. No. We was figuring on, you know, the ses-

sion of Congress that came in—we was figuring on what

sort of a showing could be made there at Congress.

Q. Well, now, don't! you remember that, even after

the East Side Company had beaten you in the Legisla-

ture and secured the resolution of October 20, 1868,

and had again beaten you in Congress and secured tlie

act of April 10, 1869—that even then, with their im-

proved credit, it was all they could do to complete

twenty miles by Christmas daj^ 1869?

A. Oh, I know it was. I know Holladay was ex-

hausted, and they had a whole lot of trouble to get this

little piece of road right over here in East Portland.

They were awful hard up. And if I had been as smart

as I ought to have been, I could have still beaten them.

I had a chance to have got money from London, but I

submitted the whole thing to Captain Ainsworth, who

had put up the money for our side, and he turned down

the proposition. I know they were hard up even after

they got the action at Washington.

Whereupon witness further testified that he does

not think that the East Side Company did more work

in 1869 than it did in 1868, except buying of iron, which

was a big item. He thinks it was 50 pound rails they

put in but he cannot tell where they got the iron. The
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iron was brought across the continent on the Central

Pacific to San Francisco and then brought up in steam-

ers. In the 5^ear 1868 the West Side Company did not

do as much work as the East Side Company, by way

of construction. He did most of the work for the West

Side Company himself with a little party of men and

he thinks they had about three little gangs working be-

tween the top of the ridge near Portland and Hillsboro.

They spent a large part of their resources on some of

these heavy grades. The bridges were the biggest items

on the twenty six-miles of road from Portland. He
could not say whether the East Side Company put any

bridges in in 1868. He thinks the East Side Company

had a sawmill installed up at, or this side, of New Era be-

fore the year 1869. He does not know what representa-

tions Mr. Reed made to Congress upon the amount

of work that had been done by the East Side Company,

in these pamphlets submitted to Congress. Witness

issued a pamphlet explaining the unsoundness and

crookedness of the organization of the East Side Com-

pany and that was circulated. He thinks Mr. Reed

probably gave each member of Congress a copy of that

pamphlet. He would not now change any statement

that he had made in that pamphlet. He would not say

now that he had not strained a point a little to depre-

ciate the East Side Company before Congress, because

that was part of the game, to belittle their work all they

could. He had seen the pamphlets, the East Side Com-

pany issued and they pursued the same tactics. It was

just about the same thing. Each side was trying to



2436 O. ^ C. R. R. Co., et al

belittle what the other had done and to exaggerate what

his side had done. He fought them with the same

weapon. He did not intend to make a downright false

statement, he had some friends in Congress that he

would not have liked to have caught him in that. Sam

Cox and John Bingham from Ohio were very good

friends of his and they had know^n him personally from

boyhood. He did not want them to think any the less

of him. He thinks that the land Holladaj^ got on the

East Side was entirely donated to him and knows that

old Gideon Tibbitts gave a tract of land this side of

the car shops and thinks that the land Holladay got v

given to him. He does not recollect now of the East

Side Company buying the lands. Witness thinks that

if, on March 19, 1870, Holladay and his associates had

expended $800,000 on the east side road, there must

have been a great deal more expended during the year

1869 than during the year 1868, but he don't know

whether they expended any $800,000—that is just a

mere assumption. He remembers that at the time of

the organization of the East Side Company, under the

name of the Oregon and California Railroad Company,

the documents relating to that transaction, all of which

are introduced in evidence, show, or purport to show,

the expenditure of $800,000 by Holladay and his asso-

ciates prior to that time, but whether Holladay and his

associates had really expended that, he has no knowl-

edge and would not say that the statement of exj^endi-

tures of $800,000 by Holladay and his associates or its

pay rolls were correct. He could only give his opinion
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of the value of the work done. He does not helieve that

Holladay and his associates ever spent $800,000 at that

time and he would not give any credit to Elliott's pa-
rolls because they arc payrolls, because he knows from
the character of the man that he might make up any sort

of a payroll. He could only judge from the appearance
of the work done. In judging as to the extent of the

work done by the East Side Company he is relying upon
the reports of Superintendent M. S. Hart who was a

better judge of that than he was. Hart was an old rail-

road grader and he put more confidence in Hart's

judgment than in his own. At the time he saw the

work it had not been anywhere near completed for that

year. The East Side Company did a great deal more
work after witness saw it than they had had done. It

was about three months after the East Side Company
commenced this work that he went over it, which would
be sometime in July and as to wliat work was done aftler

that, he has no personal knowledge, but is giving the

information gained from Mr. Hart. He and Hart
went along and saw where the line of the East Side

Company was and they had worked a good many places

and then Hart told him how much more they had done

made his reports to him personally, so that he and Hart
had knowledge of how the East Side Company was

getting along. At the time witness inspected that

amount of work there, he does not think there had been

more than $40,000 spent and as to anything that was

spent after that he has no personal knowledge but relies

simply upon the reports of Hart to him, both as to
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quantity of work and the probable amount that had been

expended in connection with it, including the character

of the work.

Whereupon on re-direct examination witness fur-

ther testified that he went with Hart on one of these

trips checking up this work. Thej- went over the work

to see the line of the East Side Company and how it w&f

doing the work and where and getting all the informa-

tion they could about it. They went as far south as

Gervais, clear to the end of the work, and they had a

party of men cutting out timber beyond Lake Labis'

this side of Salem, about 5 miles. He and Hart went

over this work sometime in July, the exact date he could

not say. He was up to Salem in September or October,

1868 and this was July 1868 when he and Hart went

over the work. At that time they had cut out the tim-

ber beyond Lake Labish, of course that was part of the

grading work. There was grading in French Prairie

north of Lake Labish about the time he and Hart went

over it, along about Gervais. Hart is dead. Hart was

superintendent of the Oswego Iron Works for several

years. The West Side Company took him from that

work and he was then on construction work of the Ore-

gon Central, West Side, after that, when he made per-

sonal reconnaissance of the line of the East Side Com-

pany. Hart worked for the Oregon Central, West

Side, for a number of years and completed the line from

Portland to Forest Grove, laid the track and everything.

Witness as an officer of the Oregon Central, West

Side, acted upon the report of Hart as superintendent
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and engineer as to the value of the work done by the

Oregon Central, East Side, in part in his calculations

but witness had his own personal views up as late as

Juty 1869. He does not think that he, witness, went
over the line after that, towards Salem from East Port-

land, up as late as October, 1868, although he passed

through that country on the old stage road which passed

pretty close to this work and he could see from the stage

hne the work at several points and that the work was
going on while the Legislature was in session. The East

Side Company was making quite a showing in June,

1868. There was an election at which the respective

friends of the two Oregon Centrals had a spirited con-

test as to who should win the legislature. All through

the Willamette Valley people took sides. At that time

the election to the Legislature took place in June. Mil-

ton S. Latham was president of the London & San

Francisco Bank, Limited, a man of financial standing

and good reputation as a financier. He had been United

States Senator from California and was quite a suc-

cessful man. He raised the money to build the rail-

road in California. The Oregon Central, East Side,

built a lot of trestle work in East Portland along what

is now East First Street and it had graded the track

on the ground there and it built the trestles after it got

the action of Congress.

Whereupon witness further testified as follows :

Q. I show you, at page 95 of this printed brief of

counsel for Elliot in the case of Holladay and Emmet
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V. Elliott and others, in the Supreme Court of the State

of Oregon, January term, 1879, a picture which pur-

ports to be ''Defendants' Exhibit No. 11. View of

Oregon City—Willamette Falls. Railroad graded un-

der Elliott in 1868. Referred to in P. Buckley's testi-

mony," and will ask you to look at that, and state if you

recognize that as a part of this grading done by Elliott

in 1868, as shown by that exhibit, and as a picture of

Oregon City and the falls, as they looked in 1868.

A. Yes, that is a very good picture of matters about

Oregon City at that time; and that is where the track

was located there along the foot of the bluff.

Q. That is about where it is now, isn't it?

A. Yes, the same position; and it shows the track

here. Away up there is what was called "The Basin."

You see, the steamboat men built a bulkhead around

the lower end of the cliff—the cliff across the river—

and made a basin there, that would bring the steam-

boats down there where they could shoot the freight

right down to the lower boat. That was before the

building of the locks and canal.

Mr. Fenton : I offer that exhibit, with the promise

to still further connect it with further testimony, and

ask leave to take it out of the book or to substitute a

duplicate of it from another brief. I think I have an-

other one or can get one; and ask to have it marked

"Defendants' Exhibit 367."

It may be stipulated that photographic copies of

these exhibits may be substituted in lieu of the originals?
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Mr. Townsend
: Yes, that is all right. I desire to

ask a question with reference to the admissibility of this

exhibit.

EXAMINATION BY MR. TOWNSEND.

Q. Are you certain, Mr. Gaston that the track was

actually laid in 1868?

A. No, I wouldn't say that; but the grade is on

there.

Q. As a matter of fact, I think your former testi-

mony was that you think the track was all laid in 1869,

don't you ?

A. Yes, I think the track, the iron—^the ties and

iron—was laid in 1869.

Q. Put down in 1869?

A. Yes.

Mr. Townsend: With that qualification, I have no

objection to the admission of this exhibit, although I

do not concede that this exhibit was taken in 1868, or

that the track was laid as shown in this exhibit in 1868;

but will concede, on the faith of Mr. Gaston's testimony,

that the grading was done as shown in this exhibit, with

the exception of the laying of the ties and rails.

Mr. Fenton: Counsel for defendants desire to state

that "they do not know whether the iron was laid in

1868, but do not wish to admit that it was not—leaving

that to the testimony."

Whereupon defendants offered and there was re-
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ceived in evidence "Defendants' Exhibit 367" which is

hereinafter set out and described and made a part of this

Statement of the Evidence and identified herein as such.

Whereupon witness upon re-cross examination fur-

ther testified that on this trip in July, 1868, made by him

and Mr. Hart, he found stretches of grading at different

points along the line. They must have had eight or ten

different bunches or crews of men, had one in each place

and they were separated by ungraded sections of the

road. Some of them had graded maybe a mile or two

or more and so on—it varied. He could not say that

there were stretches of five or six miles where there had

been no grading at all, but there might have been some

places, one place as much as that, but they were scattered

all along the road, all along the line. As a matter of fact

they were doing all they could to get financial support

on the East Side all along the line. They were trying

to get local support and to create public opinion in their

favor and political opinion, in view of the approaching

election and all that sort of thing and they were dis-

tributing their work with all these things in view. There

is no question about that. Their work in the vicinity of

Salem was undoubtedly for the purpose of influencing

the acts of the Legislature and the people of Salem.

They got no support from the people of Salem. They

got no subsidy from the people of Salem but got prom-

ises of land. They did get land there for a station, but

he does not think they got any money. They got money

from big farmers, wealthy men, along the line. Brown

was quite a wealthy man and there was quite a number
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of others in French Prairie who were wealthy, as wealth

went in those days. He does not recollect of ever hav-

ing any conversation with Holladay or Mitchell or any

of the people connected with the East Side Company
about the statement that the East Side Company made

before Congress, heretofore introduced in evidence.

Whereupon GEORGE H. HIMES, called as a

witness on behalf of defendants and being first duly

sworn testified that he is Assistant Secretary of the Ore-

gon Historical Society and has been an officer of that

Society since its organization, December 16, 1898. He
has been secretary of the Pioneer Association of Oregon

for 28 years and has lived in Oregon over 59 years. He
was in business in Portland in 1868, as a job printer and

was in Oregon when the Oregon Central Railroad Com-

pany, East Side, conmienced construction in East Port-

land on April 16, 1868, and was present at the breaking

of the ground on that day. He had occasion to go from

Portland to Salem by stage during the summer of 1868,

in July and in passing along the stage road of that time

came in sight of the track where the line of the East

Side Company was laid out and more or less of grad-

ing was being done and groups of men were scattered

along from place to place covering a distance of several

miles. These extended at that time, as near as he can

recall somewhere probably between Hubbard and pos-

sibly as far south as Woodburn, that is, what is now

known as Woodburn. Sam Brown's place is in the

vicinity of what is now called Gervais, about two miles

distant and there was grading in the vicinity of Sam
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Brown's place. lie remembers that, because he hap-

pened to stay there all night and knew Sam Brown very

well indeed. He did not go off the stage road, but just

observed the work as he went along, observed the road,

the grading condition all in sight of the stage road at all

points. This was along about the middle of July, or

the first of August, 1868. There was no particular cir-

cumstance that fixed that date in his mind. He simply

had occasion to go to Salem and had no other way of

getting to Salem on a hurried trip at that season of the

j'^ear, except by stage. The boats were going, but quite

often it would take a much longer time to go by boat

than by stage. The bars in the river frequently inter-

fered. He remembers once he went and it took him

two days to go by boat from Portland to Salem. The

event of breaking ground for this East Side Railroad on

April 16, 1868, attracted a great deal of attention be-

cause it was a movement, or the beginning of the move-

ment, which led the people of that time to pay a good

deal of attention to it. It was practicall}^ the first rail-

road. There was a movement the day before on the

West Side of the river and there w^as a starting point of

railroad construction. At that time there was no other

railroad in Oregon aside from the Portage Road be-

tween The Dalles and Celilo and with that exception

this was the only railroad in the State commenced. The

first settlement was made by Young, in Oregon in 1834.

There was Jason Lee on the East Side of the River, ten

miles north of Salem, and Young on the West Side of

the AVillamette River, in the vicinity of what is now
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Newburg. Young got there probably a little earlier

than Lee, although both arrived in the same year, 1834.

That, is the American settlement he refers to. Com-
mencing with the immigration of 1834, which was the

largest up to that time, Oregon began settling pretty

generally through the Willamette Valley, especially in

the vicinity of Hillsboro, in ^Vashington County, and

along up the Valley. Commencing 1843, largely in

Yamhill County, in the vicinity of Lafayette and Mc-
^linnville, 1844 and 1845. W. T. Xewby who came

in 1843, settled upon the townsite of what is now ^Ic-

Minnville. Between 800 and 1,000 people came in the

immigration of 1843, not all adults. There were a little

short of 300 men capable of bearing arms who came in

that immigration. There was no attempt made in those

early days to make any record of the women and children,

but he has added enough to the list of women and children

so that it aggregates now the names of about 800 all

told. Considerable immigration came in 1845, which

must have been about 3,000. They settled adjoining

those that had already settled—the land was not taken

up consecutively, that is, continuously—there were

stretches between these settlements that were already

made, where others followed. The first settlers, settled

along the water courses largely and followed the streams,

and the second lot of settlers would settle just next to

them, adjacent to water courses. The next large

immigration was in 1847, and was probably about the

same as that of 1845. There was a large immigration

in 1849, but a large part of that went to California. The
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discovery of gold on January 19th, 1848, and the in-

formation respecting that, got back in to the eastern

part of the country the latter part of that year and the

spring of 1849 brought out great numbers of people.

A goodly number came into Oregon, but the number in

proportion to those that went to California was very

small. The immigration of 1852 was from 25,000 to

30,000, that is those who came across the plains in the

year 1852. The proportion of men coming in that year

was much greater than any other year before or after-

wards. From his investigations so far, the proportion

of those who came into Oregon would be about 10,000

out of the 30,000. They settled just adjacent to these

settlements already made, and broadening out from the

water courses, from the river towards the foothills. Up
to 1852, they took their land commencing after the pass-

age of the Donation Land Law, September 27, 1850,

under that law. All claims prior to September 27, 1850,

were taken up under what might be termed the land law

of the Provisional Government, that is squatters' claims,

afterwards perfected donations. There was no large

immigration after 1852. There was not much of an

immigration in 1865, especially in the Willamette Val-

ley. There was considerable immigration in 1862, 1863,

1864 and 1865 in Eastern Oregon.

Whereupon witness further testified.

"Q. I will call your attention to Defendants' Ex-

hibit 259, which I would like to have you look at.

It shows a yellow field in the Rogue River Valley sur-

rounding Medford, where I am now pointing, and a
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yellow field in the Umpqua River Valley surrounding

Roseburg, and from there on through to Oakland north,

and then beginning south of Cottage Grove and all up

through Eugene, Junction City, Corvallis, Albany,

Salem, Oregon City and Portland. This yellow field

shows lands that were lost to the railroad company

within the limits of the grant, either by being taken

under the Donation Land Law, or as in the Oregon

Central Military Wagonroad grant along the Middle

Fork of the Willamette, and the Coos Bay Militaiy

Wagonroad grant along the Umpqua, and other public

land laws by which the railroad grant was lost in that

limit. Where with reference to that map were the main

donation land claims situated?

A. Well, they were all through from Portland

southward as far as to the Calapooia Range, and then

there were quite a number of settlers went into Douglas

County, what we know now as Douglas County, in the

vicinity of Yoncalla and Roseburg, in 1849, '50 and '51,

and extended as far south as Jackson County, or Rogue

River Valley, as early as 1851, '52 and '53.

Q. Then, as I understand you, Mr. Himes, the

oldest settled portions of Western Oregon were in the

Willamette Valley and the Umpqua Valley and the

Rogue River Valley?

A. Yes, sir. Of coure, there were a few settled over

at Port Orford in 1851, and there were some settle-

ments along in the mountains—not in the mountains,

but across the mountains, on the ocean side of the Coast

Range.
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Q. These were chiefly on streams?

A. Yes.

Q. And watercourses?

A. Yes; but on watercourses that had tributaries

to the ocean; "some of the inlets or bays."

Whereupon, on cross examination witness further

testified that these donation claims had all been taken

long prior to 1866. No donation claims were taken, he

thinks, later than 1855. It was modified by cutting

down to one-half, the number of acres that could be

taken under the donation land law. In a general way

he thinks that the situation of these donation claims and

their location and extent, were well known to local people

in 1866 and from that on, so that the parties who se-

cured this land grant for the Railroad Company, he

thinks, well knew or must have known, the extent to

which the lands had been previously settled upon. His

connection with the job printing office commenced July

26, 1865, and was continuous from that date up to

January 9, 1899. The original firm name was Carter

& Himes. In a general way he knew of the railroad

fight between the East Side and West Side Companies

and was here while that was going on, and some of the

literature with reference to that was printed in his office.

He remembers in a general way, after Holladay came

and became identified with the East Side Company that

the matter was taken into the legislature in the fall of

1868, resulting in a resolution rescinding the designation

in the year 1866, of the West Side or Gaston Company.
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Whereupon witness further testified as follows:

Q. Now, do you remember after that that the matter

was taken before Congress, and was a matter of discus-

sion in Congress and before the committees of Congress,

until the passage of the act of April 10, 1869?

Mr. Fenton: Defendants object to that as neces-

sarily hearsay as to this witness. He could only tell what

he had read in the newspapers or heard others say.

A. I remember in a general way about that from

the public press.

Q. Well, you know those historical facts just as

well as you do the historical facts Mr. Fenton has been

asking you about, don't you, Mr. Himes?

A. Yes, sir.

Q. As to the settlement of Oregon and all these

historical facts? That is true, isn't it, Mr. Himes?

A. That is true, yes.

Q. Now do you remember that in November or

December, 1868, the East Side Company had a pamph-

let printed by you, which was afterwards used in the

controversy in Congress?

A. It was not printed at that time. It was printed

in the following year—1870.

Q. In 1869, you mean?

A. No, I think not. It was not printed until 1870.

I worked all day—set the whole business up myself

with my own hands, did the press work, and I worked
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night and day on that proposition some little time; and

among other things I worked all day on the 4th of July.

It couldn't have been in 1869. I think it was in July

1870 before that was printed. That is, now, the pamph-

let I refer to gives what purports to be Elliott's side of

the ^^'hole controversy.

Q. Well, now, j^ou have the wrong pamphlet in

mind. This was a pamphlet after Mr. Elliott's,

—

A. Well, the pamphlet I have in mind would be a

pamphlet I suppose hard on to one hundred pages. I

have a cop}^ of that pamphlet.

Q. This pamphlet that I refer to was printed before

Elliott's connection with the company was severed.

A. Oh, I see.

Q. And before his controversy with Holladay

arose; but has reference to the controversy between the

East Side and West Side Companies. Now, I will show

it to you, and see if you can recall it.

A. I rather think that is the pamphlet that Walling

printed.

Q. No.

A. In looking this over, I see it was not the pamj^h-

let I had in mind.

Q. Here is the resolution at the close of it.

A. This is a short, small pamphlet as compared

with the other.

Q. Here is the resolution that goes with it, which
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shows that, "At a regular meeting of the Directors of

the Oregon Central Railroad Company, held Novem-

ber 25th, 1868, the following proceedings were had:

'On motion of Mr. Ellsworth, the foregoing statement

of facts was unanimously adopted by the Board and the

President and Secretary were instructed to officially

sign the same, and attach the seal of the company there-

to.'

I. R. Moores, President.

Saml. A. Clarke, Secretary."

A. I remember this pamphlet very well.

Q. Now, don't you remember that that was print-

ed after the fight was concluded before the Legislature

hi Oregon here in 1868, and before the fight was con-

cluded in Congress?

A. Well, I couldn't say. I remember the printing

of that pamphlet as to its relation to the fight that was

going on. Of course, I don't know that I have any rec-

ollection about that at that time, but, of course, it must

have been by the showing of the date.

Q. Do you remember who had you print that?

A. I am not sure, but I think that—of course, Mr.

Carter was the senior partner in the office, and he knew

Mr. Moores very well, and he knew Mr. Ellsworth very

well—Strictly Ellsworth-—and my recollection about it

is that the arrangement for printing was concluded be-

tween Mr. Moores and Mr. Ellsworth; and I was there,

of course, as a partner, but was busy about other mat-



2452 O. c| C. R. R. Co., et al.

ters in connection with the office; and I have no distinct

recollection about this matter, am^ further than that the

copy and ever3^thing was turned in by those men, and

'then, of course, I did my work in connection with the

printing of it ; and as far as the business end of the trans-

action was concerned, I had no special thing to do with

it; although in a great many cases—Mr. Carter was out

of the office a good deal—I took in work; but in that

particular case I never met Mr. Moores or Mr. Ells-

worth up to that time.

Q. And is Mr. Carter alive?

A. No, he has been dead a number of years.

Q. Would there be any way in which you could as-

certain the date that that was printed by you people?

A. Well, if you give me the date I will make a

memorandum of it. I am not sure—I think, however,

that I can tell.

Q. The date of the resolution of the Board of Di-

rectors of the Oregon Central Railroad Company in

which it was directed that it be signed is November 25,

1868, and I therefore assumed in my former question

that it was printed after that time. We have other evi-

dence that it was in existence early in 1869, and I just

wanted to see if you could not tell

—

A. Well, I think it is possible that I can determine

that date, although it might take me some time. I be-

lieve that I have the account books of the firm of that

time. They would be stoAved away among a good deal



vs. The United States 2453

of other stuff, and it might take me some time. I would

be glad to look them over, and hunt it up. Now, just

excuse me one moment—what is the date where the im-

print is on that page, the date of that ?

Q. That is 1868. You can testify that that is cor-

rect, can you not?

A. Yes, there is no question about that. That is

correct, 1868—the firm of Carter & Himes was organ-

ized, or rather the partnership was entered into on Oc-

tober o, 1868. The firm prior to that date was simply W.
D. Cater, but our terms of copartnership began on Oc-

tober 5, 1868.

Q. And how long did it continue?

A. And it continued one year. It would take it in

1868 and up to the following year, 1869.

Q. So that tin's pamphlet must have been printed

—

A. That was printed between October 5, 1868, and

December 1, 1868. Somewhere along there.

Q. Well, now, are you acquainted enough with the

manner in which the work was done so as to be able to

testify that that was printed with the authority of the

officers of the East Side Company?

A. Well, I should say it was, without any—scarce-

ly any doubt. But in order to satisfy myself absolutely

respecting that, I think it would be very necessary for

me to overhaul the old books, if I can find them—and I

believe I can—and see who made the entry, Avhether I

made the entry myself for the work, or whether Mr.
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Carter made it. If I made it myself, I could probabh^

give some information about it; but if ]Mr. Carter made

it, I could not.

A. jSTow, I was going to say in this connection, I

have a very distinct recollection of doing some printing

for Mr. Gaston, but I am not able, from anything that

I can recall in connection with the wording of this, to

say that that was what Mr. Gaston had printed; but I

do know that Mr. Gaston had something jDrinted. He
made the arrangements with ]Mr, Carter. I did the type-

setting myself. But it seems to me, from my recollec-

tion, that the matter JNIr. Gaston had printed respecting

matters of the railroad, was not so voluminous as that

appears to be. But I would like, if it is possible, to see

the original of that. I perhaps might be more sure.

Mr. Fenton : May I ask counsel what Government's

exhibit you are asking the w^itness about?

Mr. Tow^nsend: 105.

A. Yes, I remember this very well indeed. (Print-

ed exhibit.)

Q. Well, now, Mr. Himes, having examined the

original of Government's Exhibit 105, a typewritten

copy of which was exhibited to you before, are you pre-

pared to testify that Government's Exhibit 105 was

printed by the firm of which you were a member, some

time between October 5, 1868, and December 31, 1868?

A. I am, 3^es, sir.

Q. You know that at no time you permitted a false
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date like that to get out?

A. Never. Never.

Q. From your general knowledge of the manner in

which the business was conducted, and the business hab-

its of yourself and Mr. Carter, and your general knowl-

edge of this entire subject, the history of this railroad

fight, are you not prepared to state, according to your

best recollection, that the document was printed with the

authority of those who acted for the Oregon Central

Railroad Company, East Side?

Mr. Fenton: Defendants object to that as not the

best evidence, and as only hearsay. You may answer.

A. My judgment is that publication was printed at

the instance of Mr. Joseph Gaston—in my judgment.

Q. Mr. Joseph Gaston?

A. Yes.

Mr. Fenton: No. He has got it mixed up.

A. Yes, sir. Another publication that I had in

mind, and I thought when I was looking over it casually

that there was some reference to that—but I am satisfied

that was printed by Mr. Gaston, or caused to be. I had

nothing to do with the business arrangement. I remem-

ber those circumstances in connection with it—I wouldn't

swear to it positively, but then it is my impression—

I

know that we printed a publication for Mr. Gaston con-

nected with the railroad matters, and it gave a recital of

the affairs in connection with the organization of the

company, and also it related to some difficulty between
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the two corporations, so-called.

Q. Well, you knew which company he was con-

nected with, didn't you?

A. I knew he was connected with the West Side

Company.

Q. Well, do you mean that Mr. Gaston put out a

document purporting to be the authorized document of

his adversary?

A. Well, of course, I couldn't go into the merits and

give the reasons, or anything of that sort, but it is my

judgment now—I cannot get rid of that impression. I

know we printed something for INIr. Gaston, and I am

satisfied, as far as I can recall, that that is the document.

As I say, I am not positive of it. Of course, there might

have been some other, but it has the earmarks of Mr.

Gaston's work, as I understood the situation at the time.

Of course, as I say, the business arrangements were made

between Mr. Gaston and Mr. Carter. Mr. Gaston didn't

know me in the premises, and I didn't know him, except

simply as he came in. I remember distinctly a circum-

stance like this in connection with it; whatever the doc-

ument was, there was a question about the payment for

it; and I am not sure but Mr. Gaston brought the work

to me first, when I come to recollect the circumstances

connected with it, and that there was a job of a little bit

more magnitude than I felt disposed to take into account

without inquiring into the financial responsibility of the

party offering the work; and that Mr. Carter came in

soon afterwards, and I said to him "Here is a job that
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is left here, but I didn't give him a price on it, because it

is a man I don't know, and I want you to take care of it."

And I remember that he said that there was quite a httle

work about that, and that we would have to be sure of

the financial end of it. And when Mr. Gaston came in

and talked the matter over—of course, I couldn't hear

what was said; but whatever it was, it was entirely sat-

isfactory, and the work was proceeded with and fin-

ished. The only way I could absolutely be sure would

be simply to go back—I think I can find the old books of

that date, and that would settle the question in my mind.

Mr. Townsend: I think Mr. Himes is mistaken.

A. It may be a confusion in the two different

pamphlets.

Mr. Townsend : This is a scurrilous attack on Gas-

ton, which he answered.

A. Now, this, I was going to say—of course, I

didn't look it over only simply to examine the text of this

—I simply recognize the printing and the type and ev-

erything of that sort ; no doubt about that, not the least

bit. We printed a pamphlet for Mr. Gaston. There is

no question about that part of it. But my idea of the

pamphlet that Gaston printed—and I didn't examine

this more than simply looking at the type to find out the

discussion of the text—only my idea of it was this : that

it was a history, so to speak, of the transactions between

the two companies, and an attempt on his part to show

that the East Side Company had no rightful claim to

the name.
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Q. But this pamphlet is right the reverse.

A. Well, then, I am mistaken.

Q. This is an attack on the West Side Company.

A. Well, then, I am mistaken then, because, as I

say, I didn't look it over sufficiently to get at the bearing

;

I just simply looked through to gather the type, and the

headlines, and the subdivisions.

Q. You do not mean to j^ut into the record here any

suggestion that ]Mr. Gaston came to your printing of-

fice and had a pamphlet issued in the name of the other

company, the East Side Company?

A. Oh, no, no; not by any means.

Q. Well, if this pamphlet, Government's Exhibit

105, is an attack by the East Side Company on the West

Side Company, then that is not the pamphlet that Mr.

Gaston brought to you?

A. No, that is not the pamphlet that Mr. Gaston

brought to me. As I say, I didn't examine it thoroughly

enough to get the trend of the document. There was

only one point of doubt in my mind—that the pamphlet

we printed for ]Mr. Gaston was not quite so voluminous

as that one appears to be, or as that one is. The circular

that Mr. Gatson brought, I couldn't really say how

many pages, it was his side of that controversy, or at least

bearing upon his side.

Q. There were several circulars issued. How about

this one—Government's Exliibit 103 ? Do you recognize

that type? •



vs. The United States 2459

A. No, I think that is printed by A. G. WaUing.

However, there was one form of type that each of us had

in common, and were frequently loaned some sorts, as we

say, from one to the other, and it is possible that that

might have been printed by our firm. We only printed

—there was only one job that was printed for Mr. Gas-

ton.

Q. How about that?

A. Well, I printed that.

Q. That was one which he did have printed? That

is the Newby case.

A. I printed that.

Q. No, this is the brief of Mitchell, Dolph & Smith.

Let's see if I can't get their brief in the Newby case.

A. There is the document I had in mind. I printed

that.

Q. This is the document which was used before the

Oregon Legislature presenting the claims of the West

Side Company.

A. Well, that is the document—that is the one. I

was mistaken. When I looked through that, there was

so much more matter. I know that one you have your

hands on.

Mr. Fenton: You better identify it, hadn't you?

Salem, Oregon, October 13, 1868. Signed T. R. Cor-

nelius.

Mr. Townsend: It is not necessary to put that in,
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is it?

Mr. Fenton: No, it is not necessarJ^ The witness

says that is the one he printed, not the other.

A. Yes, that is the one.

Q. JNIr. Himes, I have presented to you a book con-

sisting of newspaper clippings, pamphlets and various

documents and letters, which are collectively bound to-

gether and entitled "Oregon Railroad History," which

has been compiled by Mr. Gaston from the various doc-

uments that he has had relating to the early railroad his-

torj'- of Oregon, and having directed your attention to

a certain pamphlet issued by the West Side Company,

under date of October 13, 1868, addressed to the Ore-

gon Legislature, I will ask you if that is not the docu-

ment which ]Mr. Gaston brought to you to have printed,

instead of Government's Exhibit 105?

A. Yes, sir. I am very clear about that now.

Q. Did JNIr. Gaston bring more than one document

to you?

A. Only one.

Q. So that you are now positive that you were mis-

taken when you said that you thought he brought Gov-

ernment's Exhibit 105?

A. Yes, sir.

Q. Well, now, going back to that question again,

have you any way of refreshing your recollection, with-

out going over these old records that you spoke of, as to
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who did bring this to you to be printed, referring to Gov-

ernment's Exhibit 105?

A. No, I have not. I couldn't remember.

Q. Well, I will not ask you to do that if it involves

too much labor, Mr. Himes; but if you should happen to

run across it without too much effort, would you please

let us know?

A. Yes.

Q. And we can recall you to testify upon that sub-

ject.

A. Situated with the work that I have in hand to-

day and tomorrow, it would be almost impossible ; but I

think that I can find it during the week, that is, in the

course of a couple of days, and let you know.

Q. It is not of sufficient importance to justify our

imposing upon you, Mr. Himes. If you can do it with-

out too much inconvenience, I will thank you.

A. All right.

Whereupon J. C. MORELAND, called as a witness

on behalf of defendants, being first duly sworn testified

that he resides at Salem and is clerk of the Supreme

Court and came to Oregon in 1852. He was referee in

the case of Ben Holladay and C. Temple Emmet, plain-

tiffs against Simon G. Elliott and others, defendants,

brought in the Circuit Court of the State of Oregon for

Multnomah County and appealed to the Supreme Court

of the State of Oregon, and heard and determined in the

Supreme Court, in July 1879, and took and reported
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all the testimony in that case, except a few depositions

that were not taken before him. Most of it he took in

long hand. The testimony of S. G. Elliott was taken

down in short hand by A. J. Marsh and reduced to long-

hand by him and read over to Elliott in the presence of

witnesses. "Defendants' Exhibit 368," being a docu-

ment of date April 23, 1867, purporting to be an agree-

ment entered into between the Oregon Central Rail-

road Company of Salem, and A. J. Cook and Company,

for the construction of the first 150 miles of the Oregon

Central Railroad Company's railroad (East Side) was

an exhibit offered and admitted in evidence in that case,

and he knows the signature of I. R. Moores and Ben

Holladay and the signatures to this document by these

parties are genuine. He knows the signature of S. G.

Elliott and of A. J. Cook & Company by S. G. Elliott

and that is the genuine signature of S. G. Elliott. He
knows the signature of John H. Mitchell and is not suffi-

ciently acquainted with the signature of ]M. N. Chapman

to identify it. Both of these men are dead. The en-

dorsement or assignment, or purported assignment, of

that document on the back of it, dated May 2, 1867,

signed Albert J. Cook in the presence of W. D. Litch-

field was on the document at the time it was introduced

in evidence, but he does not know the signature of Al-

bert J. Cook or W. D. Litchfield. He knew George

L. Woods, president of the Oregon Central Railroad

Company, and Samuel A. Clarke, secretary of the Ore-

gon Central Railroad Company, and they are both dead.

He is not sufficiently acquainted with the signature of
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George L. Woods, but has seen his signature a good

many times. He has seen the signature of Clarke and

knows it very well and that is his signature. He has no

question about that. When this document was admitted

in evidence before him it was admitted without question

to have been executed by the parties ; both parties recog-

nized it as the original. The signature in red ink on the

front page of that cancellation signed "Ben Holladay &
Co. Oregon Central Railroad Company, By I. R.

Moores, President. Oregon Central Railroad Company,

By Geo. E. Cole, Secretary." Witnesses "J. H. Mitch-

ell" and "M. N. Chapman" are the signatures that he

recognizes. These are the signatures of all these par-

ties. That cancellation was on there at the time that this

document was admitted in evidence before him. He com-

menced taking the testimony in this case in 1870 and it

was continued at intervals until 1875. The signature on

the assignment, or a part of it, by S. G. Elliott, of date

May 20, 1867, witnessed in the presence of Walter Van

Dyke, is the signature of S. G. Elliott, and it was on

there when the document was admitted in evidence. "De-

fendants' Exhibit 369" purporting to be a memorandum

of agreement of date May 12, 1868, between the Oregon

Central Railroal Company and A. J. Cook & Company,

and which purports to be signed on behalf of the Oregon

Central Railroad Company "I. R. Moores, President O.

C. R. R. Co., S. A. Clarke, Secretarj^ O. C. R. R. Com-

pany, A. J. Cook & Co." Witnessed by Geo. Anderson

and E. D. Towl, is a document he recognized as having

been admitted in evidence before him and these signa-
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tures are the signatures of I. R. Moores, and S. A.

Clarke. The signature of A. J. Cook & Co. is in the

hand writing of S. G. Elliott. The signatures of Ben

Holladay, I. R. Moores, George E. Cole and J. H.

Mitchell, on the document to the cancellation in red ink

on this document of date March 29, 1870, signed "Ben

Holladay & Co. Oregon Central Railroad Company,

By I. R. Moores, President. Oregon Central Railroad

Company, By Geo. E. Cole, Secretary." Witnessed by

"J. H. Mitchell and M. N. Chapman," are the signa-

tures of Ben Holladay, I. R. Moores, George E. Cole

and J. H. Mitchell, and that endorsement and these sig-

natures as they now purport to be, were on that docu-

ment at the time it was admitted in evidence before him.

Referring to "Defendants' Exhibit 369" which shows

file marks "Filed Nov. 24, 1875, Geo. L. Story, Clerk,

By R. L. Durham, Deputy," and then "Filed June 19,

1876, D. H. Murphy, Clerk," witness stated that George

L. Story was clerk of Multnomah County and D. H.

Murphy was Clerk of Marion County. The case was

transferred for hearing from Multnomah to Marion.

There was change of venue and the case was tried be-

fore Judge Boise. Judge Shattuck, who was on the

bench in Multnomah County, had been an attorney in the

case. He did not know how the file mark before the

Clerk of the Circuit Court of JNIultnomah County came

to be made. He had turned all the documents and pa-

pers in to the clerk of Multnomah County when he was

through with it. The document purporting to be signed

"Albert J. Cook, in the presence of W. D. Litchfield,"



vs. The United States 2465

bearing date May 2, 1867, purporting to be "Exhibit

"W" attached to S. G. Elhott's deposition," and initialed

"J. C. M." was an exhibit in the case and was introduced

in evidence during the taking of S. G. Elliotts deposi-

tion, and the words "Exhibit 'W " attached to S. G. El-

liott's deposition is initialed "J. C. M." and are in the

hand writing of witness. He did not know the signature

of Albert J. Cook or the attesting witness W. D. Litch-

field. This document was introduced by Elliott and

sworn to as genuine.

Whereupon defendants offered in evidence each of

these respective documents, "Defendants' Exhibits 368,

369 and 370," to which complainant objected as incom-

petent, irrelevant and immaterial, and hearsay, which

said documents were received in evidence and are herein-

after set out and dscribed and made a part of this State-

ment of the Evidence and identified herein as such.

Whereupon witness further testified that Elliott was

a witness in this case before him and called and recalled

a good many times, and that these original documents

belong in the custody of witness as clerk of the Supreme

Court and that he would like to have these documents re-

turned.

Whereupon it was stipulated that these original doc-

uments could be withdrawn and said Exhibits extended

in the record by the Examiner and a copy thereof veri-

fied by the Examiner substituted therefor.

Whereupon witness further testified that he came to

Oregon from Boise City, arriving on July 3, 1868. His
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father then hved in Clackamas County, and shortly after

coming he went up there and was there two or three times

that summer and fall. He had never seen a railroad ex-

cept those from lower to upper Cascades and from The

Dalles to Celilo, and he was a good deal younger than

he now is and was interested to see what a railroad would

look like, and he paid some attention to that. He was

over on the French Prairie and as far up as what is now

the town of Gervais, or very nearly there. He was up

to Sam Brown's place during that summer and fall, and

wherever he got a chance or was in sight of it he would

leave the road and go over and look where they were

grading, between Oregon City and Portland. He was

over that road three or four times that year. The grad-

ing was scattered along from about Stark Street in Efast

Portland up to about as far as he was along that road,

approximately where the town of Gervais is now. It

is about thirteen or fourteen miles from Salem. He is

not able to state how many gangs of men were working

between these points grading, but they were scattered

all along the way. He saw them quite frequently. He
does not think that he is competent to judge of the value

of that work. He was never engaged in it. He could not

now identify the photograph "Defendants' Exhibit 367"

as having been taken in that case, but knows there were

a number of photographs introduced. This photograph

represents Oregon City of course, taken there at Oregon

City. That is familiar to everybody that is familiar with

Oregon City, but this was not taken until after the road

had been built, this was taken after 1868 because there
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were not any rails laid there in 1868 at that point. When
he took the testimony the road had been built. There

were no rails there in September, 1868. He is very cer-

tain that picture was taken after that. There was some

work done on the grading. Referring to "Defendants'

Exhibit 371" witness says that it looks very much like

that wall did up there, and a good deal like it does now.

It has been changed some.

Whereupon said "Defendants' Exhibit 371" was of-

fered and received in evidence and is hereinafter set out

and described and made a part of this Statement of the

Evidence and identified herein as such.

Whereupon witness further testified that he has been

continuously a resident of Portland from 1868 up to

June, 1907, and since then a resident of Salem, and is

familiar generally with the general value of timber lands

in Oregon from 1866 up to 1892 and thinks that

timber lands as such were practically valueless up to

sometime in the '80s. Then there began to be some de-

mand for timber lands, as he recollects it, sometime, he

could not fix the date, but it was along in the latter '80s

he should fix it. In the early days in Oregon timber was

not considered of any value. Men wanted places for

farms and when they took a farm they burned up the

timber. On his father's claim out in Clackamas County,

trees that would make elegant saw logs, were burned to

get them out of the way. The timber, on land in the Wil-
lamette Valley that had timber on it, in those early days
that was needed for farm purposes, was all destroyed.

There was no sale for the timber at all. His father took



2408 O. c^' C. R. R. Co., et al.

a donation land claim in Marion County, approximately

five or six miles east of what is now the town of Hub-

bard, it was pretty nearly in Clackamas County. His-

torically the first American settler in Oregon was Jason

Lee in the year 1834. He settled ten miles below Salem

in what is known as Mission Bottoms. In pioneer days,

there w^as quite an immigration in 1843, some came every

year from 1834 on, but the first large immigration came

in 1843, there were about 1,000 that year. The next large

immigration after that was in 1852, that was the largest

immigration, he thinks, that ever came across the plains.

It was considerably larger than in 1843. These people

settled all the way from Multnomah County to Jackson-

ville. Some people who came in their train went out as

far as Jacksonville and they took up their land mainly

under the donation land law of 1850. Prior to 1866

there was a railroad built from The Dalles to Cellilo

around the portage and he thinks this was built about

1866. He knows it was there in 1867, because he trav-

eled over it. It was built by the Oregon Steam Naviga-

tion Company and as part of the link to operate their

steamers in river transportation. With that exception

there was no railroad in Oregon prior to the road built

from Portland south. The construction w^ork on the

Oregon Central, East Side, and the constructon work on

the Oregon Central, West Side, was the first railroad

construction work in Oregon, with the exception of this

link referred to as built by the Oregon Steamship & Nav-

igation Company. Those were great days for Oregon

when the road was opened. There were some settlements
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along the edges in the mountains in those days, extending

up into the Cascade Mountains out beyond the Sandy.

He was through there in 1866 and there were some—one

cabin he knows beyond the Sandy on the road across the

Cascade IMountains. These settlements were along

streams and on lands that they could secure for agricul-

tural purposes and grazing, but there were only a few

settlers in the mountains.

Whereupon on cross-examination witness further

testified that the litigation between Elliott and Holladay

and others, extended over a period of several j^ears and

the case was of a good deal of importance for those times

and in that case the general early history of the building

of these railroads was gone into quite thoroughly. In

that suit Holladay and his associates did not seek to can-

cel securities held by Elliott, but to cancel a contract of

partnership that was entered into between Holladay

and Elliott. That was the subject of the suit, to cancel

that partnership, these partnership articles. The general

object of the suit was to dissolve the partnership. To

some extent it did involve incidentally some of these cor-

porate securities that Elliott had claimed in that suit.

Holladaj^ and his associates claimed to have made certain

advances for the benefit of the former copartnership,

which were to some extent disputed by Elliott, and El-

liott claimed to have made some advances which were to

some extent disputed by Holladay. It is true, that to

take the testimony of Elliott as to what he advanced, by

way of money, he could find corresponding testimony on

the other side of the case, disputing these items in whole
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or in part. In that litigation, Holladay claimed a con-

siderable balance from Elliott and Elliott claimed a

considerable balance from Holladay. In the final judg-

ment of the Supreme Court, that is as far as his findings

were set aside, the Court found that Holladay was in-

debted to Elliott about $28,000 on that agreement signed

by C. Temple Emmett for Holladay and Emmett, of

$21,000 at the time the partnership was entered into.

The Supreme Court found that had not been paid. With

that exception, the accounts were balanced. He does

not remember how much Elliott claimed from Holladay

in that suit, but it was a great many thousand dollars.

The amount which Holladay claimed against Elliott ag-

gregated a good deal in the way of damages that he

claimed against Elliott for breach of the copartnership

and for failure of Elliott to carry on the work. Witness

reported findings of fact and performed the office of a

master in chancery under a strict equity practice. There

was considerable conflict in the evidence as to the manner

of the work that had been done by Elliott and as to his

competencj^ to perform the work. There was a great

deal of contradictory evidence. It was contended in

that case that Elliott had misrepresented his financial

backing and the question as to who Albert J. Cook was,

and his backing was very extensively gone into. To his

mind there was never any satisfactory evidence to ac-

count for Albert J. Cook. He heard the evidence on

both sides and thought that Elliott had been operating

under the name of Albert J. Cook and that Albert J.

Cook was either a myth or some insignificant person that
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Elliott had picked up and who was without any financial

backing at all. Albert J. Cook had nothing to put into

the concern so far as he recollects. He does not think

Elliott claimed that Cook had put anything into it. His

recollection is that Elliott did not organize the Oregon

Central Railroad Company.. What influence a pros-

pective contract with Elliott under the name of A. J.

Cook & Company had in the organization of the Com-

pany, he does not know. His recollection is that the

Oregon Central Railroad Company, East Side, was or-

ganized by a company of men interested in having a

railroad on the East Side as against a railroad on the

West Side and he does not think Elliott had that com-

pany organized. That is liis judgment about it now.

Whereupon witness further testified

:

Q. Don't you remember that Elliott came to Ore-

gon early in 1867, and first tried to do business with Gas-

ton, and then having failed caused this new company

to be organized and cajntal stock to be subscribed in the

name of the corporation itself, and then the construction

contract which he immediately caused to be executed pro-

vided for the turning over of a large part, if not all, of

that capital stock to him as A. J. Cook and Company,

and that it was because he held that stock that Mr. Hol-

laday, for one reason, organized the Oregon and Cali-

fornia Railroad Company in 1870. And in this litigation

Mr. Elliott was asserting some rights by reason of this

preferred stock of the old East Side Company, posses-

sion of which he secured under this construction contract
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he had held.

Mr. Fenton: I object to that as not in accordance

with the record of either the Oregon Central or the Ore-

gon and California Railroad Company.

A. It has been a long time ago and my memory may

play me false as to that, but I do not now recollect that

Elliott claimed any stock in the company. He claimed

large interests under mortgages that had been intro-

duced, but if Elliott had ever had any of that stock of

the Oregon Central Railroad Company my memory fails

now. I have not looked over this thing since 1875 to any

great extent. If he got any of that stock I am not cer-

tain. These articles of agreement I have not read, but

if he got an}^ of that stock my memory plays me false.

My recollection on that is not at all distinct—my mem-

ory. The stock, I think, was not made any particular

question in this case because the stock was regarded as

absolutely valueless. I have forgotten what became of

the stock.

Q. Both sides treated the Oregon Central Railroad

Companj^ (East Side) as an invalid corporation, and as

in effect a copartnership, did they not?

A. Well, I think it was rather conceded that that

was an invalid corporation; that the president could not

subscribe the majority of the stock.

Q. And that was the decision of the Supreme Court

finally ?

A. I so understand it.
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Whereupon witness further testified that he and his

people when they first came to Oregon went to live in

Clackamas County, about six miles from the town of

Hubbard, in townshij^ 5 south, range 1 east. The coun-

try there is pretty level and is a considerable distance

from the foothills. His father took a donation land claim

of 320 acres. The law was amended in 1852 so that he

could take only a half section. Prior to that time they

could take up a section. It was all timbered in spots.

The timber was scattered but it extended all over the

place. A great deal of it was good saw timber, a great

many good saw timber trees were on the place. A good

deal of that land is cleared now. When they lived there,

there was probably not over 20 acres cleared. It was

cleared in the main by hard work, by cutting down the

trees and then burning them up and then grubbing up

the grubs and hazel brush that were on them. If one

would undertake the job of burning down one of these

big fir trees and burning it up, it would, he thinks, be a

big obstacle, although not insurmountable. It was good

land, good soil, when cleared, but the clearing of those

big trees was a big job.

Whereupon witness further testified.

Q. Yes, but here is what I am getting at, Mr.
Moreland. In this case there has been some testimony

introduced tending to prove, or at least intended to

prove, that some of the lands, if not all of the lands in-

volved in this case cannot be used for the purpose of

settlement and cultivation, and one of the reasons as-
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signed is the presence of the timber on the land. And

what I am trying to get at is that that same obstacle

was encountered by the early settlers, even mider the do-

nation claims.

A. Yes, sir. And it cost more to clear the land of

those fir trees when they had to be burned up than the

land was worth after it was cleared, if a man got any-

thing for his wages while he was at work at it.

Q. Now, if the timber has since acquired a value,

and it can be sold to assist the settler in clearing the

land, then the difficulties confronting the settler are not

as great today as they were then?

A. Nothing like as great if he can sell the timber.

If we could have gotten pay, stumpage, for the trees that

had to be burned up on that place the way they are

paying for them now, the place would have paid for

itself, I think. The timber would have paid for clear-

ing.

Whereupon upon re-direct examination witness fur-

ther testified that the Willamette Valley generally was

not a timbered country when he came to Oregon. There

were a great many prairies. The donation land claims

that were taken were mainly taken in the valley, on level

land. The preferred claims in these early days were on

the prairies. Referring to "Defendant's Exhibit 259"

and the yellow field on the map showing lands lost to

the Company's grant by prior settlement in the vicinity

of Needy and around there, witness further testified that

the country around there was chiefly taken under the do-
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nation land law, or some public land law prior to the

time the railroad grant took effect. That it was all taken

up as far as they thought it could be cultivated then. Out

in Molalla there was a very beautiful prairie. There was

no timber there. That prairie was taken up by early

settlers before they came to Oregon. His father lived on

his donation claim eight years and made their living on

the place. They made all the living they got on the

place, that is, his father used to go away and work for

some of the neighbors very frequently and the boys and

girls worked on the place and did what they could, but

it was hard picking. He was eight years old when they

came there.

Whereupon witness uj)on re-direct examination fur-

ther testified that he remembers that there was a con-

tract of partnership entered into between Ben HoUaday,

C. Temple Emmett and S. G. Elliott of date Septem-

ber 12, 1868, and that that was the contract involved in

that suit. That suit was begun very shortly after Hol-

laday discharged Elliott as superintendent. It was a

question as to Holladay's power, Elliott being one of

the partners, whether Holladay had the power to dis-

charge Elliott from the position to which he was as-

signed by these articles of co-partnership and he thinks

he was discharged in September, 1869, but he is not cer-

tain. The suit was begun, he thinks, less than a month

after that, but he does not remember, the records will

show that.

Whereupon witness identified his findings of fact

and conclusions of law as referee in the case of Ben
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Hollada}^ and C. Temple Emmett, plaintiffs against S.

G. Elliott and others, defendants, about which he has

testified and the same were offered and received in evi-

dence, together with the certified copy of the fmdings

and decree of the Supreme Court of Oregon in that case

as one exhibit, subject to the same objection heretofore

made by complainant as to proceedings in that case,

which said findings of fact and conclusions of law and

certified copy of findings and decree of the Supreme

Court are in words and figures as follov/s, to-wit:

In the Circuit Court of the State of Oregon, for the

County of Marion. At Chambers, September 28th,

1877, before his Hon. R. P. Boise, Circuit Judge.

Ben Holladay and

C. Temple Emmet,

Plaintiffs,

vs.

"S. G. Elliott, Gardner Elhott,

"T. R. Brooks and J. B. Rogers,

Defendants.

"This cause having been heretofore tried, on the mo-

tion of plaintiffs to affirm the report of J. C. Moreland,

Referee, and the objection to said report filed by the

defendant, S. G. Elliott, which report is as follows, viz:

"In the Circuit Court of the State of Oregon, for Mult-

"nomah County.

"Ben Holladay and C. Temple Emmet, plaintiffs,

vs. S. G. Elliott, Gardner Elliott, T. R. Brooks and

J. B. Rogers, defendants:

"I do hereby certify that I have taken the testimony
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offered by the parties, and the same is herewith sub-

mitted in eleven vohimes, together with the printed de-

position of Ben Holladay and a large number of ex-

hibits, papers, documents and drawings.

"The findings embrace every issue upon which I

have been requested by either party, and upon the issues

raised by the pleadings.

"The case was argued for the plaintiffs by J. N.

Dolph, Esq., and submitted by the defendants without

any argument on the 8th day of November, and the tes-

timony, together with my findings of facts are herewith

submitted.

"That each of the witnesses whose testimony was

taken by me before proceeding to their examination,

were severally sworn by me to tell the truth, the whole

truth and nothing but the truth. Said depositions were

read over to, or by each of said witnesses, and then by

them severally subscribed.

"J. C. Moreland, Referee.

"In the Circuit Court of the State of Oregon for

Multnomah County.

"Ben Holladay and C. Temple Emmet,

Plaintiffs,

vs.

"S. G. Elliott, Gardner EUiott, T. R. Brooks and

J. B. Rogers, Defendants.

"To the Hon. E. D. Shattuck, Judge of the Court

above entitled:
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"Having been appointed sole Referee in the above

entitled case on the 25th day of July, 1870, and having

taken the testimony offered by both parties (which is

herewith submitted, together with the minutes of my
proceedings thereon) I beg leave to submit the following

as my

"FINDING OF FACTS.

"First—That on the 12th day of September, 1868,

the plaintiff, Ben Holladay and C. Temjjle Emmet, and

the defendant, S. G. Elliott, entered into a copartnership

of that date for the purpose of constructing, equipping

and operating one or more railroads in the State of Ore-

gon, and the States and Territories adjacent thereto;

that by the terms of said copartnershij) the interest of

each member thereof was as follows : Ben Holladay, 24-

40 parts; C. Temple Emmet, 10-40; Simon G. Elliott,

6-40.

"Second—That said copartnership articles contained

also the following special agreement: And, whereas,

The parties hereto are about to purchase and take an

assignment of all the contracts now subsisting between

the Oregon Central Railroad Company of the one part,

and A. J. Cook of the other part, and between the Ore-

gon Central Railroad Company of the one part, and A.

J. Cook & Co. of the other part, for the construction and

equipment of the railroad from the city of Portland to

the northern boundary line of the State of California.

"It is hereby further witnessed, that the said Simon

G. Elliott shall not be called upon to advance out of his
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own private means any money towards the work under-

taken by this copartnership under the said contract, but

the said Simon G. Elliott shall be charged with and shall

account for his proportion of the expense of the said

work whenever this copartnership shall have realized un-

der and by virtue of the said contracts, or any of them,

sufficient moneys to cover the outlays and expense in-

curred and paid by this copartnership in and about the

said work. And it is further understood and witnessed,

that the said Simon G. Elliott is hereby appointed the

General Superintendent of the work of constructing,

equipping and operating the said Oregon Central Rail-

road under the said contracts, and that he is to receive a

salary of five hundred dollars per month, payable in gold

coin of the United States.

"Third—That after the execution of the articles of

co-partnership, and as part of the partnership transac-

tion, plaintiffs gave to the defendant, S. G. Elliott:

"Office Ben Holladay & Co.

"Portland, Oregon, Sept. 12th, 1868.

"S. G. Elliott, Portland:

"Dear Sir:—On our purchase of this date from A. J.

Cook & Co. of the pending contracts with the Oregon

Central Railroad Company for the construction of the

railroad from Portland to the California line, it is un-

derstood that we are to pay you the money furnished

by you to the firm of A. J. Cook & Co. and standing to

your credit on their books. This money is stated by you
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to amount to about twenty-one thousand dollars. When
the accounts are fully made up and the balance correctly

ascertained, you will be entitled to our obligations for

the correct amount. Respectfully j^ours,

"Ben Holladay & Co.

"That said paper was not executed on the day it

bears date, but it correctly expressed the agrement be-

tween the parties thereto.

"Fourth—That on the 12th day of March, 1867, the

defendant S. G. Eflliott, procured from one A. J. Cook,

at San Francisco, California, a written power of attor-

ney to himself, to make all necessary arrangements with

certain parties in Oregon for the building of a railroad

from Portland south through the Willamette Valley, a

distance of one hundred and fifty miles.

"Fifth—That said Cook was a man of small means,

inexperienced in railroad matters, and that the writing

was obtained from him at the request of defendant S.

G. Elliott, with the understanding and under the agree-

ment that said Cook was to have no interest whatever in

said contracts to be made, and was not to be made liable

for anything whatever, and that he took no part or in-

terest whatever in the contracts afterwards made.

"Sixth—That on or about the 22d day of April,

1867, a corporation was formed under the general in-

corporation laws of this State, under the name of the

Oregon Central Railroad Company, for the purjiose of

building and operating a railroad from Portland, Ore-
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g"on, southward to the Cahfornia hne, on or near the

stage road, and having its principal office in Salem, Ore-

gon; hut that on the 23d da}^ of April, 1867, only seven

shares of stock had been subscribed to the capital stock

thereof, by bona fide subscription—said Oregon Central

Railroad Company, by George L. Woods, chairman, on

the 22d day of April, 1867, having attempted to sub-

scribe seventy thousand shares to said capital stock, and

that there were never but thirty-one shares subscribed

to the capital stock of said corporation, excepting said

sevent}'^ thousand so attempted to be subscribed, the cap-

ital stock of said corporation being $7,250,000, divided

into 7,250 shares of $100 each.

"Seventh—That at the time of the incorporation of

said company there was another company organized and

incorporated under the general incorporation laws of the

State, under the name of the Oregon Central Railroad

Company, for the purpose of constructing, maintaining

and operating a railroad from Portland south to the Cal-

ifornia line, having its principal place of business and

office at Portland, Oregon—said corporation being des-

ignated in these findings as the 'O. C, R. R. Co. West

Side.' The first named being designated herein as the

'O. C. R. R. Co. East Side.'

"Eighth^That on or about the 23d day of April,

1867, the defendant S. G. Elliott, in the name of A. J.

Cook, entered into a contract with the said O. C. R. R.

Co., East Side, for the construction and equipment of

one hundred and fifty miles of its road from Portland
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south, a true copy of which contract is set forth as Ex-

hibit 'A' attached to the deposition of Ben Holladay, as

contained in volume 1 of the testimony herewith re-

turned; and that on the 27th of November, 1867, the

defendant S. G. Elliott, in the name of A. J. Cook, en-

tered into a supplemental contract with said O. C. R.

R. Co., East Side, modifjang and changing said first

contract, a true copy of which is attached to said deposi-

tion of Ben Holladay, marked Exhibit 'B.'

"Ninth—That on or about the 12th day of May,

186.8, the defendant S. G. Elliott, in the name of A. J.

Cook & Co., entered into another agreement, or con-

tract, for the construction of the balance of said road

from the end of the first 150 miles to the California line,

being 210 miles more or less, a true copy of which con-

tract is contained in Exhibit 'C,' attached to said depo-

sition of Ben Holladay; and that on or about the 10th

day of June, 1868, a supplemental agreement was en-

tered into by the defendant S. G. Elliott, in the name

of A. J. Cook & Co., with said O. C. R. R. Co. East Side,

constructing and explaining the aforesaid agreement, a

true copy of which is attached to said deposition of Ben

Holladay, marked Exhibit 'D.'

"Tenth—That on the 2d day of JNIay, 1867, said

Albert J. Cook endorsed upon the first contract herein

referred to of date April 23d, 1867, the following assign-

ment:

" 'In consideration of the sum of one dollar to me
paid by S. G. Elhott, of San Francisco, the receipt of
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which is hereby acknowledged, I hereby transfer and as-

sign forever all my right, title and interest in the within

instrument.

" 'Witness my hand and seal this 2d day of May,

A. D. 1867.

" 'Albert J. Cook.

" 'In presence of W. D. Litchfield.'

"And that thereafter said S. G. Elliott never had any

other or further authority to use the name of said A. J.

Cook, or had any further communication with him upon

that subject.

"Eleventh—That at and prior to the time of making

the said contract between A. J. Cook and said O. C. R.

R. Co. East Side, referred to as Exhibits 'A' and 'B,' the

defendant S. G. Elliott, fraudulently concealed from and

misrepresented to the officers and Directors of said com-

pany the financial ability of A. J. Cook and his interest

in said contracts.

"Twelfth—That in making said contracts said rail-

road company, relying upon the representations of the

defendant S. G. Elliott, believed said Cook to be a man
of large means, able to carry out his contracts and to be

the real party interested in the contracts.

"Thirteenth—That on the 20th day of May, 1867,

the defendant S. G. Elliott, assigned to N. P. Perrine

seven-twentieths of said first mentioned contract of date

of April 23d, 1867, for the sum of $3000 coin, which was

paid by Perrine to said Elliott, and on said day said
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Perrine and Elliott formed a copartnership under the

name of A. J. Cook & Co., as equal partners, a true copy

of which article of partnership is set forth in the deposi-

tion of S. G. Elliott returned herein on pages 90, 91

and 92 of the printed deposition.

"P^ourteenth—That on or about the 29th day of

May, 1867, the defendant S. G. Elliott assigned to

James P. Flint one-tenth interest in said contract of

date April 23d, 1867, a copy of which assignment is in

the same printed deposition of S. G. Elliott on pages 100

and 101.

"Fifteenth—That during the latter part of March,

1868, the defendant sold and assigned to T. R. Brooks

two-twentieths of said first contract, and to Gardner

Elliott one-twentieth interest therein for $1,500 coin,

which sum was paid to said defendant.

"Sixteenth—That on or about the day of

April, 1868, the defendant S. G. Elliott sold and as-

signed to Ignatz Frohman seven-twentieths of said con-

tract of date April 23d, 1867, for the sum of $14,000

coin, and that said Frohman paid to said Elliott the sum

of $13,300 coin, thereon, and that on said date said Froh-

man and said Elliott formed a partnership under the

firm name of A. J. Cook & Co., a true copy of which

articles of j^artnership are set forth on pages 307 and 308

of the printed deposition of said defendant Elliott.

"Seventeenth—That prior to the date of the forma-

tion of the copartnership herein the defendant Elliott

had assigned one-twentieth in said contract to some other
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person, whose name is not disclosed by the evidence, but

said S. G. Elliott held control of the same, as he did of

the two-twentieths assigned to J. P. Flint, referred to in

the fourteenth finding, which control did not give him

any interest therein.

"Eighteenth—That at the date of the formation of

said partnership said persons still held said interest, re-

spectively, in said contracts as aforesaid, but the plaintiff

Ben Holladay held an agreement for the purchase of

the interest of said Perrine, at the option of said Holla-

day, and that after the formation of the said partnership

the plaintiff purchased said interest of said Perrine and

Frohman.

"Nineteenth—That at and prior to the execution of

the articles of partnership the defendant S. G. Elliott

represented to the plaintiffs that he was a civil engineer,

and that he was competent and well qualified to fill the

position and to perform all the duties pertaining to the

office of superintendent of the work of constructing,

equipping and operating the said railroad imder the said

contract.

"Twentieth—That said representations were a mov-

ing cause in the formation of said partnership, and the

sole reason of said Elliott being appointed to said posi-

tion, plaintiff relying solely upon his representations

therein.

"Twenty-first—That said defendant S. G. Elliott, at

the time of the formation of said partnership was, and is

wholly incompetent and not qualified to perform the
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duties of such position.

"Twenty-second—That at and prior to the formation

of said partnership, S. G. Elliott represented to the

plaintiffs that the work of construction was so far ad-

vanced that it could be completed, ready for the ties from

Portland to Salem, for the sum of $40,000 coin, and that

plaintiffs relied upon such representations in forming

said copartnership; that it cost for work done after said

partnership was formed to finish said twenty miles

ready for the ties $175,653 55-100.

"Twenty-third—That prior to and at the formation

of said partnership the defendant S. G. Elliott repre-

sented to these plaintiffs that the said firm of A. J. Cook

& Co. had received $775,000 of the bonds of the said O.

C. R. R. Co. East Side, and $1,000,000 of the stock

called interest-bearing preferred non-assessable stock,

which had not been transferred to said company, all of

which he represented he could control and would turn

over to said firm upon its formation, except $39,400

bonds, which he represented to have negotiated for ma-

chinery.

"Twenty-fourth—That at the time of the formation

of said partnership the defendant S. G. Elliott did not

have control of all said stock and bonds, but had given

away and sold for small sums $470,000 of said stock as

follows: J. P. Flint, $100,000 of said stock; C. Temple

Emmet, $100,000 of said stock; T. R. Brooks, $100,000;

S. F. Elliott, $100,000; Gardner Elliott, $40,000; B. F.

Avery, $10,000; E. B. Sadler, $100,000; John J. Kro-
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mer, $10,000; Gen. B. F. Pratt, $10,000; Parker, $10,-

000 of it. That of said bonds that he had placed $22,800

in the hands of W. H. Martin, who refused to deliver the

same up until he was paid for service in trying to nego-

tiate them, and that a bond for $500 had been placed in

the hands of one Brick who claimed to own the same.

"Twenty-fifth—That said S. G. Elliott, for said

stock so disposed of, had received money as follows: S.

F. Elhott, $7,500 coin; Parker, $500 currency; J. F.

Emery, $350 coin; and that in account of money ad-

vanced to S. F. Elliott, for money advanced to A. J.

Cook & Co. he should be charged with these amounts.

"Twenty-sixth—That among the property pur-

chased for use on said railroad were four locomotives,

which were sold by S, G. Elliott in San Francisco at a

net profit of $4,000 in currency, and that in said account

with A. J. Cook & Co. defendant S. G. Elliott should

be charged with that sum.

"Twenty-seventh—That at or prior to the formation

of said copartnership there were several suits or actions

instituted and pending against the said O. C. R. R. Co.

East Side, designed to test the right of the said O. C.

R. R. Co. to use the corporate name.

"Twenty-eighth—That by reason of said suits and

the cloud cast over the company, its bonds were of no

value in the market.

"Twenty-ninth—That the stock called preferred in-

terest-bearing non-assessable stock, was illegal and of

no value.
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"Thirtieth—That said contracts and none of them

were, at the formation of said copartnership, or ever

since have been of any value.

"Thirt}^- first—That prior to the formation of said

co-partnership the Congress of the United States by an

Act entitled 'An Act granting bonds to aid in the con-

struction of a railroad and telegraph line from the Cen-

tral Pacific Railroad in California to Portland, Oregon,

approved July 25, 1866,' granted to such company or-

ganized under the laws of this State, as the Legislature

might designate for the purpose of aiding in the con-

struction of a railroad and telegraph line from Portland,

Oregon, southward to the California line, every alter-

nate section of the public lands (not mineral) designated

by odd numbers, to the amount of twenty alternate sec-

tions per mile, ten on each side of said railroad line; and

when any of said alternate sections or part of sections

should be found to have been granted, sold, reserved,

occupied by homestead settlers, pre-empted or otherwise

disposed of, the right of way left to said compan^^ to se-

lect other land designated by odd sections nearest to and

within ten miles of the limits of said first named alter-

nate sections; and that among other things said grant

was conditional that said railroad company should com-

plete the first 20 miles of its road and put the same in

running order on or before December 25th, 1869.

"Thirty-second—That the Legislative Assembly of

the State of Oregon, by a joint resolution passed at the

regular session thereof 1866, had designated the said O.

C. R. R. Co. West Side, as the company to receive said



vs. The United States 2489

grant under said Act of Congress.

"Thirty-third—That the Legislative Assembly of

Oregon at its regular session held in 1868, after the

formation of the copartnership herein, by a like joint res-

olution designated the said O. C. R. R. Co. East Side as

the company to receive said land grant.

"Thirty-fourth—That after the execution of said ar-

ticles of copartnership, September 12th, 1868, the said

firm entered upon the work of constructing the said road

under said contract, the defendant S. G. Elliott acting

as general superintendent of construction until October

4th, 1869.

"Thirty-fifth^That by reason of the incompetency

and mismanagement of the said S. G. Elliott, the work

on said first 20 miles was so delayed thereon that it could

not have been completed under his superintendency with-

in the time required by the Acts of Congress.

"Thirty-six—That by reason of the incompetency

and mismanagement of the defendant S. G. Elliott as

general superintendent of construction, work was de-

layed on said first 20 miles so far that the greatest por-

tion of said work had to be done at increased cost on ac-

count of the heavy and bad weather, and that by reason

thereof the cost of completing said first 20 miles was in-

creased at least $10,000, and that plaintiffs have been

damaged in that sum by his incompetency and misman-

agement.

"Thirty-seventh—That on the 4th of October, 1869,
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the plaintiff Ben Holladaj^ acting for himself and the

plaintiff C. Temple Emmet, caused a notice to be deliv-

ered to the defendant S.G. Elliott, of which the follow-

ing is a copy:

" 'Office Ben HoUaday & Co.,
)

" 'Portland, Oregon, Oct. 4th, 1869.)

" 'Mr. S. G. Elliott: As your services as general

superintendent in the construction of the Oregon Cen-

tral Railroad are no longer required, Mr. John F. Kid-

der has been employed to take charge of the work as con-

structive engineer.

"Respectfully, Ben Holladay & Co.'

"Thirty-eighth—That thereafter the said S. G. El-

liott ceased to act in any manner, as a member of said

firm in any capacity.

"Thirty-ninth—That thereafter the plaintiffs pro-

ceeded to comj^lete the first 20 miles of said road, and by

great exertion and diligence completed the same on the

24th day of December, 1869.

"Fortieth—That if the said S. G. Elhott had re-

mained in charge as general superintendent said first 20

miles would not have been completed within the time

specified by the Act of Congress.

"Forty-first—That nothing whatever was done b}^

either of the parties thereto under either of the contracts

referred to as Exhibits 'C and 'D' heretofore.

"Forty-second—That on the 24th of December,

1869, work was suspended by the firm of Ben Holladay
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& Co., except as to taking care of the property and dis-

posing of the same.

"Forty-third—That there were no profits ever rea-

lized by the firm of Ben Holladay & Co.

"Forty-fourth—That said contracts were of no vakie

to said firm or to any firms, and tliat to have fulfilled

them would have entailed so great financial loss upon the

contractors as to render the same impracticable as a busi-

ness transaction.

"Forty-fifth—That on the 28th of March, 1870, the

said contracts were by the said O. C. R. R. Co. East

Side, duly canceled by the consent of the plaintiffs act-

ing as the firm of Ben Holladay & Co. ; and all the bonds

and stock of said company that had come into the pos-

session of said firm of Ben Holladay & Co. were deliv-

ered up and canceled, and on the said 28th of March,

1870, said company was dissolved.

"Forty-sixth—That, all the assets of the firm of Ben

Holladay & Co. (aside from the bonds, stock and con-

tracts above referred to) did not exceed in value the

sum of $10,000 (ten thousand dollars).

"Forty-seventh—That the total amounts paid out

by the firm of Ben Holladay & Co. in the construction

of the O. C. R. R. Co. under said contracts, exclusive

of the amount paid to A. J. Cook & Co., was $596,510

55-100, which money was all paid out by the plaintiffs

and was repaid to them by the said O. C. R. R. Co. upon

the cancellation of said contracts.
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"Forty-eighth—That after the execution of said

partnership and prior to the commencement of this ac-

tion, the defendant S. G. ElHott sold and assigned to

the defendant T. R. Brooks, one-fortieth interest in said

partnership, being one-sixth of his interest therein, and

to the defendant Gardner Elhott another fortieth inter-

est therein, leaving the defendant and S. G. Elliott only

four-fortieths interest in said partnership.

"Forty-ninth—That neither party to said partner-

ship was importunate to have the same formed, but the

same was willingly entered into by each of said parties.

"Fiftieth—That since the commencement of this suit

the plaintiff Ben Holladay has purchased the said inter-

est from T. R. Brooks and Gardner Elliott and is now

the owner thereof.

"Fifty-first—That the accounts of the parties stand

as follows: Total amount expended on the road by A.

J. Cook and A. J. Cook & Co., including $6,000 for ser-

vices and expenses to April 23d; 1858, $64,109.82. The

amount of expenses charged in this item of $6,000 were

not more than $500, leaving a charge of $5,500 for ser-

vices which plaintiff did not agree to pay. The amount

received from the sale of $39,400 bonds in currency at

par, gold being 140, would make in gold $28,142.85,

with which he should be charged. He received from Ig-

naz Frohman $14,000, less $700 drawback, leaving $13,-

300 with which he should be charged. Received from N.

P. Perrine $3,000; received from Gardner Elliott,

$1,500; received from S. F. Elliott, $1,500; received



vs. The United States 2493

from J. S. Emery say $350; received from Parker $500

in currency, gold being 140 make $357; borrowed from

Trust Company in San Francisco, paid by plaintiffs,

$6,560; profits on locomotives, $4,000 in currency, gold

being 140, $2,859; making a total of $63,006 to be de-

ducted from the amounts on the road, would leave $1,103

with which plaintiffs should be charged on their letter or

agreement dated Sept. 12th, 1868, as the money ad-

vanced by S. G. Elliott to the firm of A. J. Cook & Co.,

which plaintiffs had agreed to j^ay. Plaintiffs should

also be charged with his salary to Oct. 4th, 1869 twelve

(12) months and twenty-two (22) days, at 500 per

month, $6,366.50; also, one-tenth of the assets of B. H.

& Co. $1,000, would leave a total of $8,469.52, with which

plaintiffs should be charged. Defendant S. G. Elliott

received over and above his traveling expenses, from the

plaintiff, $9,000—would leave the defendant S. G. El-

liott upon a proper accounting between him and the

plaintiffs, indebted to them in the sum of $530.45.

"Fifty-second—That on or about the 4th day of Nov.

1869, the defendant S. G. Elliott made a bill of sale to

the defendant J. B. Rogers of all his household furniture

and a lot of personal property. That said bill of sale

was simply between the parties to facilitate the sale of

said property to other purchasers by said Rogers, in the

contemplated absence of Elliott, and was void as to the

creditors of said Elliott.

"J. C. Moreland, Referee.

"I also find the foliowhig
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"COlSrCLUSION OF LAW
"1st. That said Oregon Central Railroad Company

was illegally organized, and its stock called non-assessa-

ble interest bearing preferred stock, was void.

"2d. That the plaintiffs had no legal right to dis-

charge the defendant S. G. Elliott from the position of

general superintendent, but his incompetency and delay

in prosecuting the work precluded him from recovering

damages for such discharge.

"3d. That the misrepresentations of the defendant

S. G. Elliott as to his qualifications for the position of

general superintendent of construction under the said

contracts, his incompetency for said position and his sale

of said interests in said partnership to T. R. Brooks and

Gardner Elliott, entitle the plaintiffs to a decree dissolv-

ing said copartnership as of Nov. 5th, 1869, the date of

the commencement of this suit, and a settlement of the

partnership accounts as of that date.

"4th. That plaintiffs had judgment and decree

against the defendant S. G. Elliott for the sum of

$530.48, balance of account, and the sum of $10,000

damages to be apportioned by plaintiffs according to

their respective interests.

"5th. That neither party received of the other any

costs or disbursements.

"All of which is respectfully submitted.

"J. C. Moreland, Referee.

"And the Court having taken the same under advise-
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ment, after fully considering the allegations and proofs

of the parties and the finding of said Referee, finds

:

"1st. The 20th finding of said referee should be

modified in this—said representation of S. G. Elliott of

his competency was not the sole cause of his being ap-

pointed superintendent of said road, but his position in

being then in control of said road was one cause of his

being so appointed.

"2d. That findings 35th and 36th are not supported

by the evidence.

"3d. The 40th finding is modified so as to read as

follows: The incompetency of S. G. Elliott as superin-

tendent of said road made it necessary and proper for

Ben Holladay & Co. to suspend him from that position

and trust and to substitute another man in his place.

"4th. The 42d finding is not supported by the evi-

dence.

"5th. The 2d finding of said referee as a conclusion

of law is rejected as erroneous.

"6th. The Court further finds as a conclusion of law

that! from the fact found by said referee as modified as

aforesaid, that the plaintiffs are entitled to a decree dis-

solving partnership, and that the defendant S. G. El-

liott is indebted to the firm of Ben Holladay & Co. on

account, the sum of $530 ; that of this sum plaintiffs are

entitled to 9-10 dollars, equal to the sum of $477 (dol-

lars), for which sum they are entitled to a decree, but

not for costs and disbursements.
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"It is therefore ordered and decreed by the Court

that the said firm of Ben HoUaday & Co. be dissolved,

and that the plaintiffs have and recover from S. G. El-

liott the defendant, the said sum of four hundred and

seventy-seven dollars ($477), to be distributed between

said plaintiffs—twenty-eight fortieths to Ben Holladay,

and ten fortieths to C. Temple Emmet—and that they

have execution therefor,

"R. P. Boise, Judge."

FINDINGS AND DECREE.

"At a Supreme Court begun and held at the City

of Salem, Count}^ of Marion, State of Oregon, on IMon-

day, the 7th day of July, A. D. 1879.

"Present: Hon. James K. Kelly, Chief Justice; Hon.

R. P. Boise, Associate Justice; Hon. P. P. Prim, Asso-

ciate Justice; P. H. D'Arcy, Clerk; Joseph A. Baker,

Sheriff and Ex-Officio Baihff.

"WHEREUPON on Friday, the 15th day of Au-

gust, 1879, the same being the 28th Judicial Day, the

following proceedings were had:

"Apx^eal from Marion County.

"Ben Holladay and C. Temple Emmett, Respondents,

vs.

"S. G. Elliott, Appellant.

"Now on this day the above entitled suit having

heretofore been tried and submitted to the Court and

taken imder advisement, and the Court being now fully

advised as to what final decree should be entered therein,
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the Court finds

:

"First, that the contract of co-partnership of Ben

Holladay & Co., set forth in the complaint, was entered

into witliout fraud or misrepresentation upon the part of

either the appellant or the respondent.

"Second, that the bonds of the Oregon Central Rail-

road Company, mentioned in the pleadings, and the pre-

ferred interest-bearing non-assessable stock issued by

the Oregon Central Railroad Company of Salem were

illegal and of no value.

"Third, that on the 22nd day of iVpril, 1867, John

H. Moores, J. S. Smith, George L. A^oods and others,

filed articles of incorporation in the office of the Secre-

tary of State and in the office of the County Clerk of

Marion County, to incorporate the Oregon Central Rail-

road Company. That the capital stock was fixed at $7,"

250,000, divided into 72,500 shares of $100 each, and on

the same day stock books were opened, when six shares

of stock were subscribed by six different persons; then

followed this subscription: 'Oregon Central Railroad

Company, by George L. Woods, Chairman, 70,000

shares, $7,000,000.' That on the same day directors and

other officers were elected, and on the 23rd day of April,

1867, the O. C. R. R. Co. thus organized; entered into

the contract with A. J. Cook to construct 150 miles of its

road, from Portland south through the Willamette Val-

ley, for $5,250,000, to be ])aid in first mortgage bonds

of the company payable in twenty years, and to be taken

by the contractor, A. J. Cook, at par; That payments of
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eighty per cent were to be made by the O. C. R. R. Co.

for the work done by A. J. Cook; to be paid every month

as the work progressed; That the O. C. R. R. Co. also

agreed at the same time to issue $2,000,000 of preferred

stock unassessable and bearing interest at the rate of

seven per cent per annum, and deliver the same to A. J.

Cook immediately after signing the contract, and that

the common stock of the company should be offered to

the people of Oregon at ten cents on the dollar; That

afterwards the appellant, who became the owner of the

A. J. Cook contract, associated others with him under

the firm name of A. J. Cook & Co., and on the 27th day

of November of that year entered into a supplementary

agreement with the O. C. R. R. Co. whereby in consider-

ation of materials bought for the construction of the

road, the company agreed to issue and deliver to A. J.

Cook & Co., $775,000 of first mortgage bonds on its

railroad and franchises, and the bonds were issued ac-

cordingly. That the $2,000,000 of preferred stock speci-

fied in the agreement of April 23rd, had already been

issued and delivered by the O. C. R. R. Co. to A. J.

Cook & Co. That one million dollars of this preferred

stock was given back to the directors of the companj'',

according to a private understanding with them, that

they were to have it to be used by them in procuring the

necessary legislation in Oregon to promote the interests

of the corporation, and that this delivery to the directors

of $1,000,000 left still $1,000,000 of the preferred in-

terest-bearing non-assessable stock in the possession of

A. J. Cook & Co. That this is the stock and these are
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the bonds, less $68,000, which was transferred by A. J.

Cook to the fh-m of Ben HoUaday & Co., upon the for-

mation of the copartnership.

"Fourth, that the attempt to subscribe 70,000 shares

to the stock of the O. C. R. R. Co. by the corporation

itself through a person styling himself chairman, was

done simply to evade the liability which the law imposes

on all persons who subscribe to the capital stock of cor-

porations.

"Fifth, that such subscription to the capital stock of

said company by the corporation itself was illegal and

void.

"Sixth, that such attempted organization of said

company, based upon said illegal and void subscription to

its capital stock, was illegal and void, and the said cor-

poration was not organized according to law.

"Seventh, that it was under said illegal and void

organization of said company that the contracts set

forth in the comj^laint were executed by said company,

and the stock and bonds therein mentioned were issued.

"Eighth, that said contracts were of no value.

"Ninth, that upon the formation of the copartner-

ship of Ben Holladay & Co. in September, 1868, the work

of constructing the railroad under the contracts of A. J.

Cook and A. J. Cook & Co. was continued under the

appellant as general superintendent, and was prosecuted

with reasonable vigor until December, when it was par-

tially suspended, and from that time until July, 1869,

but little work was done. That during the month of
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May, only nine, and July only eleven men were employed

on the whole line of ths road from Portland to Salem.

That the appellant was absent in the Atlantic States dur-

ing the preceding winter and returned too late to com-

mence operations on the road during the months when

work could have been prosecuted with the greatest bene-

fit to the firm and the best season of the year for profit-

able labor in railroad building was suffered to go by

and the appellant was discharged by the firm of Ben

HoUaday & Co. from their employment as general su-

perintendent and for alleged inefficiency, and after he

ceased tlo act as superintendent on the 4th day of Oc-

tober, 1869, a largely increased force of laborers was

placed on the road, far higher wages were paid for work-

men, and in this waj^ the section of twenty miles was

completed on the 24th day of December, 1869. That

one of the chief causes ^vhy the work progressed so slowly

during the spring of 1869 was the inability to procure

the funds necessary to carry it on more vigorously.

"Tenth, that suits Jiad been commenced in the U. S.

Circuit Court and in the Circuit Court of this State

against the O. C. R. R. Co. to test the legality of its

existence as a corporation, and they had so far pro-

gressed as to foreshadow itls overthrow. That Joseph

Gaston, the president of a rival corporation of the same

name, known as the Oregon Central Railroad Company

(west side), had issued circulars and sent them to bank-

ers and brokers in the East, setting forth that 'the cor-

poration was a humbug and its bonds were worthless.'

That it was known that the company was hopelessly in-
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solvent ; that Ladd & Tilton had presented to it for pay-

ment certain interest coupons which were protested for

non-payment, and thati there were no subscribers to the

capital stock of the corporation from whom any money

could be collected to defray the rapidly accumulating in-

terest on the bonds and its preferred interest-bearing

stock, and said bonds were worth nothing in the money

markets of the world, and that to have gone on and at-

tempted to complete the road under the contracts of

A. J. Cook & Co. with that corporation would have been

simply an act of folly, and would have bankrupted not

only Ben Holladay & Co. but financially ruined every

member of the firm, and that it was an impracticable

undertaking to construct the railroad under the copart-

nership of Ben Holladay & Co. and for that reason a

dissolution of the co-partnership should be decreed.

"Eleventh, that at the time of entering into the co-

partnership the firm of Ben Holladay & Co., in consid-

eration of the transfer, to-wit of the property of A. J.

Cook k Co., agreed to pay the indebtedness of that com-

pany, including a debt due to the appellant, then esti-

mated at $21,000. That sometime after the formation

of the copartnership Ben Holladay & Co. gave the ap-

pellant a written instrument to this effect, which was

antedated so as to conform to the date of the agreement,

which is as follows:

'Office of Ben Holladay & Co.

Portland, Ore., Sept. 12, 1868.

S. G. Elliott, Portland, Dear Sir: On our purchase
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this date from A. J. Cook and A. J. Cook & Co. of the

pending contracts with the Oregon Central Raih^oad

Company for the construction of a raih'oad from Port-

land to the California line, it is understood that we are

to pay you the money furnished by you to the firm of

A. J. Cook & Co. and standing to your credit on their

books. This money is stated by you to amount to about

$21,000. When the accounts are fully made up and the

balance correctly ascertained you will be entitled to our

obligation for the correct amount. Respectfully yours,

Ben Holladay & Co.'

"That this writing was accepted by the appellant,

and that the amount of money furnished to the firm of

A. J. Cook & Co. by the appellant, Elhotti, was $21,000,

and that said appellant is now entitled to that sum with

interest, less the amount which was paid to him thereon

by Ben Holladay & Co.

"Twelfth, that! prior to the bringing of this suit the

firm of Ben Holladay & Co. had paid to said Elliott, on

account of said sum of $21,000, the sum of $8,000, and

thati there is due from the said firm of Ben Holladay &
Co. to the appellant the sum of $13,000 with interest

thereon since September 12, 1868.

"Thirteenth, that at the time this suit for a dissolution

of the copartnership was commenced, the assets of the

firm of Ben Holladay & Co. consisted in part of a section

of twenty miles of railroad, then nearly completed. That

by the terms of the contract entered into betKveen the O.

C. R. R. Co. and A. J. Cook & Co. the latter firm was to



vs. The United States 2503

receive $32,000 per mile for the construction and equip-

ment of that portion of the road, or $640,000 for the

twenty miles, which sum was to be paid to the firm

of Ben Holladay & Co. under the contract of A. J. Cook

& Co. in bonds of the O. C. R. R. Co. which were of no

value for reasons already stated, and that the Oregon

Central Railroad Company, having no lawful organiza-

tion, the respondents appropriated and converted tlhat

section of the railroad to their own use and benefit, and

subsequently sold it to the Oregon & California Railroad

Company, a new corporation organized to complete it,

and the amount of money necessarity expended in con-

structing that section of the road cannot be satisfactorily

ascertained from the evidence in the case. That inas-

much as the respondents appropriated that section of the

road, as well as all the work on the other portions to their

own use, without the consentl of appellant, it should be

presumed that it was worth to them what it cost to con-

struct it, including not onlj^ what they paid out upon it,

but also the unpaid balance of $13,000, which A. J. Cook

& Co. had expended upon it, and which Ben Holladay

& Co. assumed to pay to the appellant when the co-part-

nership was formed, and that having terminated that

copartnership and excluded the appellant from any par-

ticipation in the settlement of its affairs and the disposal

of its assets, the respondents should be held liable to

pay the debts of the firm, as well as those due to them-

selves, as the amount due to the appellant ; and the Court

further finds that besides the railroad property belonging

to Ben Holladay & Co. that firm had the machine shops,
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also saw mills, wagons, carts, horses, etc. which the re-

spondents also appropriated to their own use and sub-

sequently transferred to the O. & C. R. R. Co., worth

in the aggregate $19,500, of which the appellant was en-

titled to four-fortieths or one tenth, that being the in-

terest which he had in the copartnership at the time this

suit was commenced, making his share therein the sum of

$1950.

"Fourteenth, that though in law the firm of Ben Hol-

laday & Co. had no title to the lands granted by Congress

to aid in the construction of the Oregon Central Rail-

road, yet in equity it was entitled to them, as all these

lands were earned by the money and labor of Ben Holla-

day & Co., and were in fact afterwards transferred to the

O. & C. R. R. Co., and whatever may have been realized

by the sale must! in equity be regarded as part of the

assets of that firm, and although the partnership was

terminated by the respondents before the lands for the

first section were fully earned, yet they will not be per-

mitted tlo exclude the appellant from his rightful share

in the lands by affecting a dissolution of the copartner-

ship a few weeks before the title to them became per-

fected. That nearly all the valuable lands embraced

within the limits of the Railroad Grant for the first 20

miles had already been disposed of by the U. S. Govern-

ment before the grant was made, and that up to Septem-

ber, 1868, there had been selected and patented to the

O. & C. R. R. Co. for the first section of 20 miles, 32,-

267.36 acres, and about the same number of acres more

could be selected whenever the surveys should be made.
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That these lands were worth in the aggregate about 25

cents per acre, and that all the lands patented and un-

patented, amounting to about 64,534 acres, were worth

$16,133, of which sum the appellant ought to have one-

tenth or $1,613.

"Fifteenth, that upon a fair settlement of the part-

nership transactions the respondents are justly indebted

to the appellant in the following sums: Nine-tenths of

the balance of A. J. Cook & Co. indebtedness unpaid by

Ben Holladay & Co., $11,700, interest since September

12, 1868, $12,622.70; appellant's interest in machine

shops, sawmills, etc., $1950, interest since November 5,

1869, $1886; equitable shares in land grant $1613; eight

years interest on same $1280. Total $31,051.70. That

of this sum the respondents should pay in proportion to

the interest which they had respectively in the copartner-

ship of Ben Holladay & Co., that is the respondent Hol-

laday is to pay twenty-four parts or $21,909.46, and re-

spondent Emmett ten parts or $9,132.08.

"It is therefore ordered, considered and decreed that

the report and findings of law and fact of the referee and

of the Court below, in so far as they are not changed and

modified by the foregoing findings and conclusions, be

and they are hereby confirmed, and that so far as they

conflict therewith that they be and they are hereby in

all things set aside and modified.

"It is further ordered and decreed by the Court that

the copartnership of Ben Holladay & Company in the

complaint mentioned be and the same is hereby dissolved
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as of the commencement of this suit, and that said re-

spondents be and they are charged with all the assets

of said firm in accordance with the findings aforesaid,

and that the appellant, Simon G. Elliott, have and re-

cover from the respondent Ben Holladay the sum of

$21,919.46 and that he also have and recover of and from

the respondent, C. Temple Emmett, the sum of $9,-

132.08.

It is further ordered and decreed that all the costs

and disbursements incurred by the respondents and ap-

pellant in the Circuit Court and in this Court shall be

paid by them in proportion to the interest which they

have respectively in the copartnership; that is, the ap-

pellant shall pay one-tenth of such costs and disburse-

ments to be taxed, and the respondents shall pay the re-

maining portion of such costs and disbursements; that

the costs and disbursements in the court below shall be

taxed there; that the costs and disbursements in this

court are allowed, taxed at $359.10, and that execution

issue therefor.

"It is further ordered that this cause be remanded to

the court below for such further proceedings as are by

law required.

'STATE OF OREGON,)
"County of JNIarion- (

"I, J. C. MORELAND, Clerk of the Supreme

Court of the State of Oregon, do hereby certifj' that

the foregoing copy of Decree has been by me compared
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with the original, and that it is a correct transcript there-

from, and of the whole of such original, as the same ap-

pears of record, and in my office and custody.

"IN TESTIMONY WHEREOF, I have here-

unto set my hand and affixed the seal of said Court, at

Salem, Oregon, this 18th day of September, 1911.

(seal) J. C. Moreland, Clerk."

Whereupon WILLIAM SINGER called as a wit-

ness on behalf of defendants, and being duly sworn, tes-

tified that he is a member of the law department of the

Southern Pacific Company in San Francisco, and as

such has charge of all suits and proceedings in courts

and land offices involving questions of title to lands or

rights of way granted by the so-called Oregon and Cali-

fornia land grant, California and Oregon land grant,

Central Pacific land grant, and Southern Pacific Rail-

road Company land grant. He is also an attorney in

such matters for the Southern Pacific Company. In the

United States land office, pursuant to the rules of practice

of that office, he authorizes the appearance of attorneys

over his signature as general land attorney for the par-

ticular company represented. He commenced this em-

ployment in the year 1878, as a land office attorney for

the California and Oregon land grant, then owned by

the Central Pacific Railroad Company, as attorney for

B. B. Redding, land agent of that company. In 1884,

or 1885, he became land attorney for the Centl-al Pacific

Railroad Company's land grant, and for the entire land

grant of the Cahfornia and Oregon Railroad Company,
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both in land office proceedings and in courts, other than

federal courts. In 1894 there was added to his jui'isdic-

tion, federal cases for the California and Oregon, Oregon

and California, Central Pacific and Southern Pacific

Railroad Company's land grants. In 1888, when Wil-

liam H. Mills was appointed land agent of the Oregon

and California land grant, witness investigated the title

of that company to its lands in Oregon, and reported that

to William H. Mills. After the year about 1884 or

1885 until 1894, he owed no allegiance to the chief coun-

sel of the companies but acted as attorney for William

H. Mills, as he understood it, under authority from INlr.

C. P. Huntington, that he was such attorney for Wil-

liam H. Mills.

Referring to the form of deed described in Exhibits

11 and 12 to the Stipulation as to the Facts in this case,

witness testified that upon investigation of the operation

of the land department of the Oregon and California

land grants, he found that warranty deeds were being

given for patented and unpatented lands. He recom-

mended to Mr. Mills in 1889 or 1890 that the issuance

of warrantly deeds be discontinued and that a deed grant-

ing and conveying the lands be given to patented lands,

and that a deed quitclaiming all the right, title and in-

terest which the company had or might thereafter ac-

quire, be given to unpatented lands for the Oregon and

California land grants, and his recollection is that he

drafted the deeds set forth in those exhibits. This is con-

firmed by the peculiar phrase of the granting clause,

"Grant and convey" not having been used, so far as his
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observation goes, by any conveyancer but himself, and

tihe other form of deeds "Remise, release and quitclaim all

right, title and interest which the company owns or may
hereafter acquire" having originated, he believes, with

him; his belief is that those forms were drawn by him,

sent by Mr. Mills to Secretary Andrews, then Secretary

of the Oregon and California Railroad Company, with

instructions to adopt and use them thereafter. Those

forms of deeds comply substantially with the forms of

deeds about that time drafted by him for use in convey-

ing lands of those land grants, for which William H.

Mills was land agent. The primary object of these

forms of deeds was to standardize the forms of deeds,

although an importanti consideration with him was to

dispense with warranty deeds, which, in his experience

as a railroad attorney, were not given by any railroad

company other than the Oregon and California. There

was no purpose by these instruments, or the adoption

of these forms, to anticipate or meetl any contention or

claim now made by the United States in this suit as

to the provisions of Section 4 of the Act of May 4, 1870,

or the Act of April 10, 1869. His recollection is that

prior to that time he had given a written opinion that the

proviso in the Act of May 4, 1870 was a covenant and

not a condition and that! the Act of April 10, 1869 im-

posed no covenant if it had any effect at all. In fact,

prior to the commencement of the case of Oregon &

California Railroad Company against Eaton and the

answer filed therein, they had attached no significance

whatlever to the proviso referred to either in the Act of



2510 O. (| C. R. R. Co., et al.

May 4, 1870 or the Act of April 10, 1869. It was his

understanding always, and he believes it to be true, that

Mills, during the lifetime of C. P. Huntington, acted as

supreme executive officer in land grant matters, and

did not submit! forms of deeds to the consideration of

anybody but witness and upon the approval of witness

Mills passed them up to the secretaries of the companies

for adoption.

Witness recognized what purports to be a certified

copy of letters dated May 7, May 23, 1870, and May 20,

1872. The letter of May 20, 1872 purports to be a

certified copy of a letter from Willis Drummond, Com-

missioner, to Honorable C. Delano, Secretary of the

Interior, which letter refers to certain papers filed in his

office by the Honorable George H. Williams, Attorney

General, for the purpose of obtaining a construction by

the department, of the proviso of the Act of Congress

approved April 10, 1869, Statute, Volume 16, page 47,

amendatory to the Act of July 25, 1866, Statute, Vol-

16, page 239, etc., as an apparent certified copy under

the seal of the general land office, marked as Defen-

dants' Exhibit No. 373, Whereupon the same was of-

fered and received in evidence and is hereinafter set out

and described and made a part of this statement of the

evidence and identified as such.

Whereupon witness was shown Defendants Exhibit

374, piu'porting to be a certified copy of a form of deed

and acknowledgment from the European and Oregon

Land Company, together with lettter of date January

23rd, 1874, signed I. R. Moores, Land Agent, together
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with a letter of Willis Drummond, Commissioner, to I.

R. Moores, Land Agent, of date March 13, 1874, all

certified by the recorder of the general land office under

date of April 11, 1912, and the seal of said general land

office affixed, and witness recognized the same as so

certified. Whereupon defendants offered and there

was received in evidence Defendants' Exhibit No. 374

which is hereinafter set out and described and made a

part of this statement of the evidence, and identified

as such.

Whereupon witness was shown Defendants Exhibit

No. 375, purporting to be correspondence between the

general land office and the Oregon and California Rail-

road Company, and therewith certified copies of executed

deeds by Milton S. Latham and others, to the United

States, Oregon and California Railroad Company,

Farmers Loan & Trust Company, to the United States,

and approved by R. Koehler, Receiver, in the suit of

Lawrence Harrison, et al, against the Oregon & Cali-

fornia Railroad Company, et al; from the Oregon and

California Railroad Company to the Union Trust Com-
pany of New York, and to the United States, all relat-

ing to lands claimed by the United States tlo have been

erroneously patented, and which documents purport to

reconvey the title to the United States, together with the

correspondence transmitting the same, and all being cer-

tified of date April 11, 1912 by the recorder of the gen-

eral land office, under the seal of thati office, and witness

recognized that as a duly certified copy of these docu-

ments.
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Whereupon defendants offered and there was re-

ceived in evidence Defendants' Exhibit 375, which is

hereinafter set out and described and made a part of this

statement of the evidence, and identified as such.

Whereupon witness was shown and recognized as a

duly certified copy, a letter of the Assistant Attorney

General, Walter H. Smith, to Secretary Delano, of date

May 5, 1871 ; a letter of Secretary Delano to Attorney

General Akerman of date May 8, 1871 ; a letter of At-

torney General Akerman of date May 9, 1871 to Secre-

tary Delano, and certain other correspondence connected

therewith, and marked Defendants' Exhibit No. 376.

Whereupon defendants offered and there was re-

ceived in evidence Defendants Exhibit No. 376, which is

hereinafter set out and described and made a part of this

statement of the evidence, and identifid as such.

Whereupon witness was shown a printed copy of an

opinion of Attorney General Brewster, dated June 15,

1882, addressed to Secretary of the Interior H. M. Tel-

ler, being on pages 35 to 39 inclusive of Executive Docu-

ment No. 29, 47th Congress, Second Session.

Whereupon defendants offered and there was re-

ceiA^ed in evidence and is hereinafter extended in the

record and is as follows:

"DEPARTMENT OF JUSTICE,

Washington, D. C, June 15, 1882.

"Sir : By a letter dated the 5th of January last, your

"predecessor submitted to me a number of questions aris-
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"ing upon an application of the New Orleans Pacific

"Railway Company for certain lands claimed under the

"land grant made to the New Orleans, Baton Rouge and

"Vicksburg Railroad Company by the act of Congress of

"March 3, 1871, chapter 122.

"The land grant mentioned is contained in the twen-

"ty-second section of that act, which provides:

"That the New Orleans, Baton Rouge and Vicks-

"burg Railroad Company, chartered by the State of

"Louisiana, shall have the "right to connect, by the most

"eligible route to be selected by said company, with the

"said Texas Pacific Railroad at its eastern terminus, and

"shall have the right of way through the public land to

"the same extent granted hereby to the said Texas Pa-

"cific Railroad Company; and in aid of its construction

"from New Orleans to Baton Rouge, thence by the way

"of Alexandria, in said state, to connect with the said

"Texas Pacific Railroad Company atl its eastern ter-

"minus, there is hereby granted to said company, its suc-

"cessors and assigns, the same number of alternate sec-

"tions of public lands per mile, in the State of Louisiana,

"as are by this act granted in the State of California to

"said Texas Pacific Railroad Company; and said lands

"shall be withdrawn from market, selected, and patents

"issued therefor, and opened for settlement and pre-

"emption, upon the same terms and in the same manner

"and time as is provided for and required from said

"Texas Pacific Railroad Company, within said State of

"Cahfornia; PROVIDED, That said company shall
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"complete the whole of said road within five years from

"the passage of this act."

"The eastern terminus of the Texas Pacific Rail-

"road, as fixed by the same act, was a point at or near

"Marshall, Tex.

"The New Orleans, Baton Rogue and Vicksburg

"Railroad Company was incorporated by an act of the

"legislatlire of Louisiana passed December 30, 1869,

"which authorized it to construct and operate a railroad

" 'from any point on the line of the New Orleans, Jack-

"son and Great Northern Railroad, within the parish

"of Livingston, running from thence to any point on the

"boundary line dividing the States of Louisiana and Mis-

"sissippi,' the route here indicated lying east of the Mis-

"sissippi River. It was also authorized to construct and

"operate a branch railroad from its main line (above

"described) to the City of Baton Rogue; and for the

"purpose of connecting its railroad with the railroads of

"other companies, &c., it was furthermore authorized 'to

"construct, maintain, and use, by running thereon its

"engines and cars, such branch railroads and tracks as

"it may find necessary and expedient to own and use;'

"and such branch railroads were, for all the purposes of

"the act, to be deemed and taken to constitute a part of

"the main line of its railroad within the State of Louis-

"iana.

"On November 11, 1871, that company filed in the

"General Land Office a map designating the general

"route of a road projected thereby from Shreveport, by
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"way of Alexandria, to Baton Rogue, and thereupon a

"withdrawal of the public lands along the same was or-

"dered, which became effective in December following.

"Subsequently by an act of the legislature of Louis-

"iana, passed December 11, 1872, the same Company was

"given 'full power and authority to commence the con-

"struction of their road in the City of New Orleans or

"Shreveport, or at any intermediate point on their line

"of road, as may best! suit the convenience of said com-

"pany, and facilitate the speedy construction of a con-

"tinuous line from the City of New Orleans to the City

"of Shreveport, or perfect railroad communication with

"the Texas Pacific Railroad, or any other railroad in

"northwestern Louisiana, at or near the Louisiana State

"line: PROVIDED, however, That the said Company
"shall construct the line of its road between the City of

"New Orleans and the City of Baton Rogue on the east

"side of the Mississippi River, to the corporate limits

"of the said City of Baton Rogue, or adjacent thereto.'

"In the mean time, by the act of Congress of May
"2, 1872, chapter 132, the Texas and Pacific Railway

"Company (formerly styled the Texas Pacific Railroad

"Company) was 'authorized and required to construct,

"maintain, control, and operate a road between Marshall,

"Texas, and Shreveport, Louisiana, or control and oper-

"ate any existing road between said points, of the same

"guage as the Texas and Pacific Railroad.' The same

"act further provided that 'all roads terminating at

"Shreveport shall have the right to make the same run-

"ning connections, and shall be entitled to the same
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'privileges, for the transaction of business in connection

'with the said Texas and Pacific Railway, as are granted

'to roads intersecting therewith.'

"On February 13, 1873, a second map was filed in the

'General Land Office by the New Orleans, Baton Rogue

'and Vicksburg Railroad Company, designating the

'general route of a road projected thereby from New
'Orleans to Baton Rogue, and a withdrawal of the pub-

'lic lands along the same was ordered, which took effect

'in April, 1873. The route between those places, those

'designated, lies on the east side of the Mississippi River.

'That company has not constructed any part of its road,

'either on the route between New Orleans and Baton

'Rogue or on the route between the latter place and

'Shreveport; nor, indeed, has there been a definite loca-

'tion of its road anywhere between the points mentioned.

'Nothing beyond the designation of the general route

'thereof appears.

"Pursuant to a resolution of its board of directors,

"adopted December 29, 1880, all the right, title, and

"interest of that company in and to the aforesaid grant of

"public lands made by the act of March 3, 1871, were

"deeded to it by the New Orleans Pacific Railway Com-

"pany. This action of the board of directors and offi-

"cers of the former company was afterwards approved

"and ratified by the stockholders thereof at a meeting

"held in December, 1881.

"The New Orleans Pacific Railway Company was

"originally incorporated under thie general laws of the
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"State of Louisiana in June, 1875. Its charter was sub-

"sequently amended by acts of the Louisiana Legisla-

"ture, passed Febmary 19, 1876, and February 5, 1878.

"It is thereby authorized to construct a raih'oad "begin-

"ning at a point on the Mississippi River, at New Or-

"leans or between New Orleans and the parish of Iber-

"ville, on the right bank of the Mississippi, and Baton

"Rogue, on the left bank &c., or from any point within

"the limits of this State, and running thence toward and

"to the City of Shreveport,' which is made its northwest-

"ern terminus.

"The route of this company as projected is under-

"stood to extend from New Orleans to Baton Rogue,

"and thence by way of Alexandria to Shreveport. Be-

"tween New Orleans and Baton Rogue it lies on the

"west side of the Mississippi River; while the designated

"route of the New Orleans, Baton Rogue and Vicks-

"burg Railroad Company, between the same points, lies

"on the east side of that river. Between Baton Rogue

"and Shreveport its general course and direction corre-

"sponds, in the main, with the route designated by the

"last named company. It is throughout its entire length

"from New Orleans to Shreveport within the hmits of

"the before-mentioned withdrawals of public lands.

"In October, 1881, the president of the New Orleans

"Pacific Railway Company made affidavit that three

"sections of its road were then completed and ready for

"examination by the government; whereupon a com-

"missioner was appointed to examine the same, the re-

"sult of whose examination appears in a report made by
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"by him to the Secretlary of the Interior, under date of

"the 26th of that month. One of the sections embraces

"68 miles of road, beginning on the west bank of the

"Mississippi River, opposite New Orleans, and ending

"near the town of Donaldsonville; another embraces 20

"miles of road near Alexandria; and the third embraces

"50 miles of road terminating at! Shreveport. For each

"of these sections lands are claimed by that company

"under the aforesaid land grant, as assignee of the New
"Orleans, Baton Rogue and Vicksburg Railroad Com-

"pany.

"No map of definite location of any portion of its

"road has been filed, other than those of constructed por-

"tions. It! appears that in February, 1881, the New Or-

"leans Pacific Railway Company purchased from Mor-

"gan's I^ouisiana and Texas Railroad and Steamship

"Company, the road constructed on the west bank of

"the Mississippi River by the New Orleans, Mobile and

"Texas Railroad Company, from Westmego to White

"Castle, a distance of 68 miles, and that the same has

"become a part of the main line of the road of the New
"Orleans Pacific Railway Company.

"The following are the questions submitted:

"1. Was the grant to the New Orleans, Baton

"Rogue and Vicksburg Railroad Company, a grant in

"presenti?

"2. Had the New Orleans, Baton Rogue and Vicks-

"burg Railroad Company, at the date of its alleged

"transfer of land to the New Orleans Pacific Railway
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"Company, such an interest! in the lands, under said

"act, as was assignable?

"3. Is the New Orleans Pacific Railway Company,

"such a successor to or assignee of the New Orleans,

"Baton Rouge and Vicksburg Railroad Company as is

"contemplated by said act?

"4. Should it appear that the 68 miles of the New
"Orleans, Mobile and Texas Railroad was constructed

"prior to the act of March 3, 1871, granting lands to

"aid in the construction of the New Orleans, Baton

"Rouge and Vicksburg Railroad, can the New Orleans

"Pacific Company (its assignee) claim any benefit from

"the grant? Or in the case of such prior construction,

"and the nonconstruction of any portion of the New Or-

"leans. Baton Rouge and Vicksburg road, has the pur-

"pose for which the grant was made failed, and the

"grant consequently lapsed?

"5. If the New Orleans, Mobile and Texas road

"was constructed, subsequently to the date of said act,

"is so much of its road as is now owned by the New Or-

"leans Pacific Company such a road as is contemplated

"for acceptance by the president within the meaning of

"said act, and may patents issue to the latter for lands

"opposite to and co-terminus with such constructed por-

"tion of road?

"These questions are accompanied by a request for

"an opinion upon such other questions of law as may

"suggest themselves touching the transfer of said land

"grant, to which reference is above made.
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"Of the above stated questions the first three may be

considered together in connection with the following

inquiry, which presents itself at the outset, whether

the assent of Congress to the transfer made bj^ the New
Orleans, Baton Rouge and Vicksburg Railroad Com-

pany of all its interest in said land grant to the New
Orleans Pacific Railway Company is necessary (by rea-

son of anything in the provisions of the grant itself)

to entitle the latter company to the benefit of said grant

in aid of the construction of the road projected by it.

"The act of March 3, 1871 passed to the New Or-

leans, Baton Rouge and Vicksburg Railroad Company

a present interest in a certain number of alternate sec-

tions of public lands per mile within the limits there

prescribed. Its language is 'there is hereby granted

tiO the said comj)any' the number of alternate sections

mentioned; words which import a grant in presenti,

and not in future, or the promise of a grant (97 U. S.

Rep., 496) But the grant thus made is in the nature

of a float. It is of sections afterw^ards to be located,

their location depending upon the establishment of the

line of the road. Until this is definitely fixed the grant

does not attach to any specific tracts of land. Upon the

line of the road being definitely located the grant then

first requires precision, and the company becomes in-

vested with an inchoate title to the particular land cov-

ered thereby, which can ripen into a perfect title only

as the construction of each section of 20 miles of road

is completed and approved, when the right to patents

for lands ojjposite to and coterminous with such con-
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"structed section accrues.

"The proviso in the grant that the company shall

'complete the whole of its road within five years from

'the date of the act is a condition subsequent, the failure

'to perform which does not ipso facto work a forfeiture

'of the grant, but only gives rise to a right in the govern-

'ment to enforce a forfeiture thereof. Yet in order to

'enforce a forfeiture such right must! be asserted by a

'judicial proceeding, authorized by law, or by some legis-

'lative action amounting to a resumption of the grant.

'
( Schulenberg vs. Harriman, 21 Wall., 44) Hence,

'until advantage is taken of the non-performance of the

'condition, under legislative authority, the interest of the

'grantee in the grant remains unimpaired thereby.

"Such being the nature and effect of the grant and

'its accompanying condition, and no action having been

'taken by legislation or judicial proceedings to enforce a

'forfeitiure thereof, it follows that at the period of said

'transfer by the New Orleans, Baton Rogue and Vicks-

'burg Railroad Co. this company was invested with a

'present interest in the number of alternate sections of

'public lands per mile granted by the act of 1871, not-

'withstanding it was already in defaultl in the perform-

'ance of the condition referred to, and that it still re-

'tained a right to proceed with the construction of the

'road in aid of which the grant was made until advantage

'should be taken of the default. But as it had not then

'definitely fixed the line of its road, although a map des-

'ignating the general route thereof was duly filed, that

'interest did not attach to any specific tracts of land,
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"but remained afloat, as it were, needing a definite loca-

"tion of the road before it could become thus attached.

"Was the interest here described assignable to another

"company, so as to entitle the latter to the benefit of the

"grant in aid of the construction of its road between the

"places named therein, without the assent of Congress?

"Doubt has perhaps arisen on this point in view of

"the fact that in one or two instances it has been thought

"expedient to obtain legislation by Congress confirming

"or authorizing a similar assignment (see section 2 of

"the act of March 3, 1865, chapter 88, and section 1 of

"the act of March 3, 1869, chapter 127) , and also in view

"of the adverse ruling of this department in the case of

"the Oregon Central Railroad Company. (13 Opin.,

"382) However, a similar assignment made in 1866 by

"the Hannibal and Saint Joseph Railroad Company to

"the Pike's Peake Railroad Company, afterward known

"as the Central Branch Company, was held to be valid

"by Attorney-General Stanbury in an opinion given to

"the Secretary of the Treasury under date of July 25,

"1866.

"In the latter case the Hannibal and Saint Joseph

"Company, which was incorporated by the State of Mis-

"souri, with authority to construct a railroad between

"Hannibal and Saint Joseph, within that State, was, by

"the Pacific Railroad act of July 1, 1862 (section 13),

"authorized to 'extend its road from Saint Joseph, via

"Atchison, to connect and unite with the road through

"Kansas, and may for this purpose use any railroad

"charter which has been or may be granted by the legis-
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"lature of Kansas', & c, and by the fifteenth section of

"the same act it was provided that 'wherever the word

"company is used in this act it shall be construed to em~

"brace the words their associates, successors and assigns

"the same as if the words had been properly added there-

"to.' Subsequently, in 1863, an assignment was made

"by that company of all its rights under said act (which

"included an interest in both a land and a bond subsidy)

"to the Atchison and Pike's Peake Railroad Company,

"a company previously organized under a charter grant-

"ed by the legislature of Kansas. The latter company

"having constructed a section of 20 miles of the proposed

"road west from Atchison claimed the benefit of the

"grant made to the Hannibal and Saint Joseph Com-

"pany, as its assignee, and this claim was recognized and

"allowed, in accordance with the opinion of the Attorney-

" General. It will be observed, however, that the Hanni-

"bal and Saint Joseph Company was authorized to 'use

"any railroad charter which has been or may be granted

"by the legislature of Kansas,' and this, together with

"the provision in the fiftlenth section quoted above, may

"have been regarded as sufficient to sustain the assign-

"ment.

"In the case of the Oregon Central Railroad Com-

"pany, mentioned above, a grant of a right of way

"through the public lands, and also of alternate sections

"thereof, was made to that company, 'and to their suc-

"cessors and assigns,' by the act of May 4, 1870, chapter

"69, for the purpose of aiding in the construction of a

"railroad and telegraph line between certain places in
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"Oregon. In August following an instrument was exe-

"cuted by the company assigning all its interest in the

"grant to the Willamette Valley Railroad Company,

"and thereupon the question arose whether the grant was

"susceptible of being thus transferred. The Attiorney-

"General (Mr. Akerman), to whom the question was

"submited, after reviewing the various provisions of the

"act, some of which (see section 5) imposed certain duties

"and required certain important acts to be performed

"by the company, decided in the negative, holding that,

"upon consideration of those provisions, the Oregon Cen-

"tral Company was alone within the contemplation of

"Congress in respect to the donation made and duties

"imposed by that act. The words 'their successors and

"assigns' as used in the act, were regarded as words of

"limitation merely.

"But the grounds upon which that decision appears

"to have been based are not found to exist in the case

"now under consideration. Here a grant of a certain

"number of alternate sections of public lands per mile is

"made to the New Orleans, Baton Rouge and Vicks-

"burg Railroad Company, its successors and assigns, in

"and of the construction of a road from New Orleans, by

"the route indicated, to connect Avith the eastern ter-

"minus of the Texas and Pacific Railroad, which lands

"are required to be "withdrawn from the market, se-

"lected, and patents issued therefor, and opened for set-

"tlement and pre-emption upon the same terms and in

"the same manner and time as is provided for and re-

"quired from said Texas Pacific Railroad Company."
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"The grant is coupled with no special duties or trusts,

"for the performance of which there is reason to believe

"the particular company named therein was more ac-

"ceptable to Congress than any other. Its purpose is

"to secure the construction of a railroad between the

"points designated, and whether this purpose be ful-

"filled by that company or by another company must

"be deemed unimportant in the absence of any provision

"indicative of the contrary. The interest derived by the

"grantee, though iti remains only afloat, is a vested in-

"terest, and it is held under the same limitations which

"apj)ly after it develops into an estate in particular lands

"until extinguished by forfeiture for non-performance

"of the condition annexed to the grant. I perceive no

"legal obstacle arising out of the grant itself to a transfer

"of such interest by the grantee to another company,

"and should the latter construct the road contemplated

"agreeabty to the requirements of the grant, and thus

"accomplish the end which Congress had in view, I sub-

"mit that it would clearly be entitled to the benefits

"thereof.

"The question of the assignability of the interest of

"the grantee would be more difficult if, after definitely

"locating the line of its road, and thus attaching the

"grant to particular lands along the same it was pro-

"posed to transfer that interest to another company

"for the benefit of a road to be constructed by the latter

"on a different line, though following the general course

"of the other road. But in the present case the facts

"give rise to no such difficulty. The grant had not
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"previous to the transfer become thus identified with a

"particular hne of road, and was thereafter susceptible

"of location upon the line of the road projected by the

"assignee (the New Orleans Pacific Company), pro-

"vided this road met the requirements of the grant in

"other respects, as to which no doubt is suggested.

"My conclusion is that the assent of Congress to the

"assignment made by the New Orleans, Baton Rouge

"and Vicksburg Railroad Company, as above, is not

"necessary in order to entitle the assignee to the benefit

"of the land grant in question.

"The remaining questions relate to the 68 miles of

"railroad formerl}'- belonging to the New Orleans, ]Mo-

"bile and Texas Rialroad Company, but now owned by

"the New Orleans Pacific Company, and made a part

"of its main line between New Orleans and Baton Rouge.

"The land grant in question was, as its language im~

"ports, made in aid of the construction of a railroad be-

"tween certain termini, contemplating a road to be con-

"structed, not one already constructed. It has not been

"the policy of Congress thus to aid constructed roads.

"Had a constructed road existed at the date of the grant,

"which extended from one terminus to the other, and

"afterward the New Orleans, Baton Rouge and Vicks-

"burg Railroad Company, instead of entering upon and

"completing the construction of a road, had purchased

"the road already constructed, this, it seems to me, would

"not have satisfied the purpose of the grant so as to

"entitle the company to the benefit thereof. The same
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"objection would apply where the constructed road ex-

"tended over only a part of the route contemplated by

"the grant. So far as I am advised, the action of the

"government hitherto has accorded with this view. On
"the other hand, if such road was constructed subse-

"quently to the date of the grant, and is owned by the

"grantee or the assignee of the latter, I see no ground

"for excluding it from the benefit of the grant should it

"otherwise fulfill the requirements thereof.

"Agreeably to the foregoing views, and in direct

"response to the several questions submitted, I have the

"honor to reply as follows: The first, second, and third

"questions I answer in the affirmative. The fourth

"question (including the alternative added thereto) I

"answer in the negative. The fifth question I answer

"in the affirmative—assuming, as I do, the company

"named therein to be an assignee of the grantee in the

"act referred to.

"I have the honor to be, very respectful^,

"BENJAMIN HARRIS BREWSTER,
"Attorney General.

"Hon. H. M. Teller,

"Secretary of the Interior."

Whereupon witness was shown and recognized Re-

port No. 906, 47th Congress, Second Session, Senate,

of date January 2, 1883 from the Committee on the Ju-

diciary to accompany Bill S. 2301, by Mr. Garland, and

identified as Defendants Exhibit No. 377. Whereupon

defendants offered and tlie same was received in evi-
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dence, and is hereinafter set out and described and made

a part of this statement of the evidence, and identified

as such.

Whereupon witness was shown and recognized De-

fendants Exhibit No. 378, being certified copies of

certain correspondence between Joseph S. Wilson, as

president of the European & Oregon Land Company,

with rephes thereto by the Commissioner of the General

Land Office, offered collectively as one exhibit, which

correspondence is in part under the signature of Joseph

S. Wilson, President, on the letterheads of the European

& Oregon Land Company. Whereupon defendants of-

fered and the said Defendants Exhibit 378 was received

in evidence, and is hereinafter set out and described and

made a part of this statement of the evidence, and iden-

tified as such.

Whereupon witness was shown and recognized De-

fendants Exhibit 379, being a certified copy of map
of the Oregon Central Railroad Company, West Side,

filed by it under the Act of May 4, 1870, showing the

definite location of the line of the Oregon Central Rail-

road under the Act! of May 4, 1870, which was received

in evidence and is hereinafter set out and described and

made a part of this statement of the evidence, and iden-

tified as such.

Whereupon it M^as stipulated between the

parties that the Court in any stage of this case

until and including a final hearing in the Su-

preme Court of the United States, if the case



vs. The United States 2529

shall reach that court, shall take judicial notice

of all proceedings had in and final disposition of

the forty-five suits against purchasers referred

to in the "Stipulation as to the Facts," including

issuance of patents to the lands therein described

when issued, if any shall be issued, which stipula-

tion, it was agreed, was subject to the objection

on the part of complainant that the evidence is

immaterial and irrelevant.

Whereupon, on cross examination, witness identified

Government's Exhibits 126A, 126B, 126C, 126D, 126E,

126F, 126G, 126H, and 1261 as correct copies of the

originals of which they purported to be, and it was

stipulated that these documents were properly executed

and acknowledged, or signed by the parties purporting

to have signed the same; proof of the execution and

further identification of such documents being waived.

Whereupon complainant offered and there was re-

ceived in evidence said Exhibits 126A, 126B, 126C,

126D, 126E, 126r, 126G, 126H and 1261, and the same

are herinafter set out and described and made a part

of this statement of the evidence, and identified as such.

Whereupon, witness further testified that there is

printed in the same type as that of all other documents

introduced in said Government's Exhibit 126A, 126B,

126C, 126D, 126E, 126F, 126G, 126H and 1261, Acts

of Congress relating to the Oregon and California and

Oregon Central Railroad Companies, chapter 242, "An

Act granting lands to aid in the construction of a rail-
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road and telegraph line from the Central Pacific Rail-

road, in California, to Portland, in Oregon," (14 U. S.

Stiatutes, page 239 ) , at the foot of which printed statute

appears the words "Apj^roved July 25, 1866; also chap-

ter 80, "An Act to amend an Act entitled 'An Act grant-

ing lands to aid in the construction of a railroad and tele-

graph line from the Central Pacific Railroad, in Califor-

nia, to Portland, in Oregon,' " (15 U. S. Statutes, page

80), at the bottom of that "Approved June 25, 1868";

and also "An Act to amend an Act entitled 'An Act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad,

in California, to Portland, in Oregon, approved July

25, 1866"; and at the bottom of that "Approved April

10, 1869 (16 U. S. Statutes, page 47) ; also "An Act

granting lands to aid in the construction of a railroad

and telegraph line from Portland to Astoria and Mc-

Minnville, in the State of Oregon," at the bottom of

that "Approved May 4, 1870 (16 Statutues, page 94),

these statutes, respectively, being set out in this printed

document at length and in full.

Whereupon it was stipulated that the Central Pacific

Railroad Company completed the construction and

equipment of the California and Oregon Railroad from

Chico to the south boundary line of Oregon in several

sections, all on or before June 20, 1888; that the said

entire constructed railroad was examined by commis-

sioners appointed for the purpose and favorably report-

ed on by them; that such report was submitted by the

Secretary of the Interior with his favorable recommenda-
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tions to the President, and such recommendations ap-

proved by the President, all on or before November

8, 1889.

Whereupon it was stipulated by and between the

parties that the Court may take judicial notice of the

decisions of the Secretary of the Interior and the Com-

missioner of the General Land Office, and the rules and

regulations of the Land Department, of the reports of

either of these officers to Congress, and the reports of

any committee of Congress and the action of Congress

thereon; subject to the objection that may be made by

either party to the same, or any thereof, as incompetent,

immaterial or irrelevant, or any other objection which

might legally be interposed, it being intended to waive

the actual production of these documents, to save ex-

pense and the incumbering of the record.

It was further stipulated by and between the parties

that the following documents were recorded, in the man-

ner provided by law, in the Records of Deeds and Mort-

gages of Multnomah County, Oregon, at the dates here-

inafter mentioned, and thereafter, and about the same

time, in the Records of Deeds and Mortgages of the

other counties of Oregon in which any part of the lands

involved in this suit are situated, to-wit:

Oregon and California Railroad Company to Faxon

D. Atherton and Milton S. Latham, of date April 15,

1870, recorded April 16, 1870, at page 745, Book C,

of the Records of Mortgages of Multnomah County,

Oregon

;
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The Oregon Central Railroad Company to Milton

S. Latham and Faxon L. Atherton, Trustees, of date

July 15, 1871, recorded at page 132, Book E, of the Rec-

ords of Mortgages of Multnomah County, Oregon, Oc-

tober 14, 1871;

The Oregon arid California Railroad Company to

Milton S. Latham, Faxon D. Atherton and William

Norris, Trustees, of date April 15, 1870, recorded at

page 727, Book K, of the Records of Deeds of ^lult-

nomah County, Oregon, April 18, 1870;

Oregon and California Railroad Company, Richard

Koehler, Heinrich Hohenemser and others, to Klaas

Van Oterendorp and Philip N. Lihenthal, Trustees, of

date January 1, 1881, recorded February 28, 1881, at

page 346, Book X, of the Records of Mortgages of

Multnomah County, Oregon

:

Oregon and California Railroad Company to Henry

Villard, Horace White and Charles Edward Bretherton,

Trustees, of date June 1, 1881, recorded August 18,

1881, at page 1, Book 27, of the Records of IMortgages

of Multnomah Count}^ Oregon;

Oregon and California Railroad Company to Henry

Villard, Robert Davie Peebles and Charles Edward

Bretherton, Trustees, of date June 2, 1881, Recorded

September 13, 1881, at page 179, Book 27, of the Rec-

ords of INIortgages of JNIultnomah County, Oregon.

Oregon and California Railroad Company and Rob-

ert Davie Peebles, George H. Hopkinson and Patrick

Buchan, to Farmers Loan and Trust Company, of date
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May 26, 1883, recorded at page 33, Book 41, on that

date, in the Records of Mortgages of Multnomah Coun-

ty, Oregon;

Oregon and California Railroad Company to Union

Trust Company of New York, of date July 1, 1887, re-

corded January 20, 1888, page 287, Book 63, of the

Records of Mortgages of Multnomah County, Oregon.

Deed executed by Oregon Central Railroad Com-

pany to Oregon and California Railroad Company, of

date March 29, 1870, recorded April 14, 1870, Page

702, Boox K, of the Records of Deeds of Multnomah

County, Oregon;

Deed of Oregon and California Railroad Company,

Milton S. Latham, Faxon D. Atherton and William

Norris, to European and Oregon Land Company, of

date March 28, 1871, recorded page 223, Book N, of

Records of Deeds of Multnomah County, Oregon, April

4, 1871;

Deed from the European and Oregon Land Com-

pany to Milton S. Latham, Faxon D. Atherton, and

William Norris, Trustees, and others, of date July 25,

1874, recorded page 264, Book Z, of the Records of

Deeds of Multnomah Countj^ Oregon, on January 4,

1875;

Deed from Oregon Central Railroad Company to

Oregon and California Railroad Company, of date Oc-

tober 6, 1880, recorded at page 555, Book 42, Records

of Deeds of Multnomah County, Oregon, on October

6, 1880.



2534 O. 4 C. R, R. Co., et at.

It is further stipulated and agreed that either party

may at any time furnish a certified copj^ of either of

said docmnents herein above set out, and the same shall

be admitted in evidence subject to any objection that the

same is incompetent, irrelevant or immaterial; and this

stipulation is made subject to any objection that either

part}^ may desire to make to the same, or any part there-

of, as incompetent, irrelevant or immaterial.

It is further stipulated that, with respect to all of

the conveyances, deeds of trust, mortgages and other

documents above described, such proceedings were had

that at the time of the filing of the bill of complaint,

and at all times subsequent thereto, no parties had any

right, title, or interest in or to, or lien upon, any of the

lands involved in this suit, other than the defendants

herein; the sole purpose of this portion of the stipula-

tion being to avoid any question of defect of parties

defendant.

It is further stipulated that the court may take ju-

dicial notice of the pleadings, proof and final decrees

in the cases of United States v. Oregon and California

Railroad Company, John A. Hurlburt and Thomas L.

Evans; and United States v. The Oregon and Califor-

nia Railroad Company and Oregon Central Railroad

Company—the latter named case commonly known as

the "Quadrant Case;" and both of which cases reached

the Supreme Court of the United States ; and that either

party, without being compelled to produce the records,

may refer to any part of said record, including all plead-
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ings, stipulations of fact, and other proceedings in each

of said suits, subject to any objection that the same may

be incompetent, irrelevant or immaterial, all parties re-

serving the right to introduce at any time to complete

the record a certified copy of such pleadings, papers,

stipulations, decrees or other proceedings in either of

said cases, or any thereof, subject as aforesaid to any ob-

jection of either party that the same may be incompetent,

irrelevant; or immaterial.

It is further agreed between the parties hereto that

the stipulations of fact signed b}^ the parties in said

causes were prepared by the attorneys for the defendants

therein, and submitted to the Attorney General, who

signed them.

Whereupon defendants offered in evidence, marked

collectively "Defendants' Exhibit 381," Circulars Nos.

208 and 218, issued by the Department of the Interior,

described as follows:

"Circular No. 208. The Three-Year Homestead

Law. Department of the Interior, Washington, Feb-

ruary 13, 1913."

"Circular No. 218. Additional Entries under the

Enlarged Homestead Acts—Instructions. Department

of the Interior. General Land Office. Washington

D. C, March 17, 1913. (To) Registers and Receivers,

United States Land Office, Arizona, California, Colo-

rado, Idaho, Montana, Nevada, New Mexico, North

Dakota, Oregon, Utah, Washington and Wyoming.

Whereupon the same were received in evidence and
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marked as "Defendants' Exhibit 381" subject to the ob-

jection of the complainant that the same are incompe-

tent, immaterial and irrelevant, and the said exhibit is

hereinafter set out and described and made a part of this

statement of the evidence, and identified as such.

Whereupon defendants offered in evidence a sum-

mary of patents to the Oregon and California Railroad

Company, marked "Defendants' Exhibit 382," the Gov-

ernment waiving the calling of a witness to verify the

accuracy of the statement, which said Defendants' Ex-

hibit 382 was received in evidence and is hereinafter set

out and described and made a part of this statement of

the evidence, and identified as such.

Whereupon defendants offered in evidence a cer-

tified copy of the original reports of the commissioners

appointed to examine and report upon the various sec-

tions of the constructed railroad of the Oregon Central

Railroad Company (West Side), and of the Oregon

Central Railroad Company (East Side), together with

the action of the Secretarj^ of the Interior and the Presi-

dent of the United States thereon, marked collectively

"Defendants' Exhibit 383," which was received in evi-

dence and is hereinafter set out and described and made

a part of this statement of the evidence, and identified

as such.

Whereupon defendants offered in evidence a certi-

fied copy of the affidavit of Henry Villard, of date Janu-

aiy 8, 1883, from the records of the office of the Secre-

tary of the Interior, marked Defendants' "Exliibit 384,"
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to which complainant objected upon the ground that the

same is incompetent, irrelevant and immaterial, and

was an affidavit unauthorized by law, and is a self-serv-

ing declaration made by the President of the Oregon

and California Railroad Company, and not a proceeding

in which the Secretary of the Interior had any jurisdic-

tion or discretion to act, and therefore such affidavit

imports no notice of any kind to the United States,,

and did not in any way pertain to any official duty of any

officer of the United States.

Whereupon said affidavit was received in evidence,

marked "Defendants' Exhibit 384," and is hereinafter

set out and described and made a part of this statement

of the evidence, and identified as such.

Whereupon defendants offered in evidence, for con-

venience of parties, and in furtheranc of the stipulation.

Report of the Conmiittee on Public Lands, No. 1664, of

date May 29, 1884, 48th Congress, First Session; Re-

port No. 931 from the Committee on Public Lands,

March 8, 1886; and Report No. 390 from the Committee

on Public Lands, March 8, 1886—the last two reports

being to the 49th Congress, First Session, and the same

were marked collectively "Defendants' Exhibit 385",

and were received in evidence, subject to the objections

herein heretofore reserved, which said "Defendants' Ex-

hibit 385" is hereinafter set out and described and made
a part of this statement of the evidence, and identified

herein as such.

Whereupon, for convenience, defendants offered and
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there was received in evidence in connection with the

stipulation as to the Quadrant Case, reference to United

States vs. Oregon & Cahfornia R. R. Co., 57 Federal

426 ; Oregon and California R. R. Co. vs. United States,

67 Federal 650 ; United States vs. Oregon &c. Railroad,

164 U. S. 526; and for convenient reference in the case

known as "Northern Pacific Overlap"; U. S. vs. Oregon

& C. R. R. Co., 69 Federal 899; Oregon & C. R. R. Co.

vs. United States 77 Federal 67; United States v. Ore-

gon & California Railroad Company 176 U. S. 28.

Whereupon defendants offered in evidence, marked

collective^ "Defendants' Exhibit 386", certified copies

of the following deeds:

A deed from the Oregon and California Railroad

Company to the City of Portland, of date July 3, 1893,

for the S. 1/2 of S. 1/2 and NE 14 of SE 14, Section 23,

Township 1 S., Range 5 E.; all of Section 27, Township

1 S., R. 5 E.; N. 1/2 of N. W. %, SE 14 of NW 14,

W. 1/2 of NE 14, SE 14 of NE 1/4, NE % of SW 14,

and SE 14, Section 31, Township 1 S., R. 5 E.; E l/o

Section 33, Township 1 S., R. 5 E.; N % Section 19,

Township 1 S., R. 6 E.; N 1/2 Section 5, Township 2 S,

R. 5 E., containing 2234.70 acres, of which 514.80 acres

are in Bull Run Forest Reserve, for the consideration of

$4579.40.

Also a deed of date July 3, 1893, for S 1/2 of NE I/4

and Sy2, Section 25, Township 1 S., Range 5 E.; N 1/2

of NE 1/4 and NW 14, Section 35, Township 1 S., Range

5 E., S 1/2, Section 19, Township 1 S., Range 6 E., con-
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taining 955.52 acres, all of which is in the Bull Run

Forest Reserve for the consideration of $1958.82,

which said Defendants' Exhibit 386 was received in evi-

dence and is hereinafter set out and described and made

a part of this statement of the evidence, and identified

as such.

In connection with Defendants' Exhibit 386, de-

fendants refer to the Act of September 29, 1890, known

as the General Forfeiture Act, 28 Stat. L. 496-498.

Whereupon defendants offered in evidence certified

copies of stijjulations as to facts in the following cases

:

No. 2272. United States v. Oregon & California Rail-

road Company; No. 2661. United States v. Oregon &

California Railroad Company; No. 2658. United States

v. Oregon & Cahfornia Railroad Company; No. 2273,

United States v. Oregon & California Railroad Com-

pany; No. 2657. United States v. Oregon & California

Railroad Company; No. 1936. United States v. Oregon

& California Railroad Company and Oregon Central

Railroad Company; and the same were severally and

separately marked, in the order named, "Defendants'

Exhibits 387, 388, 389, 390, and 391, and 392, to each

of which complainant objected on the ground that these

are manifestly introduced for the purpose of binding

the Government by the matters of fact set forth in such

stipulations, and that such stipulations show upon their

face that they were designed for use in the particular

cases in which they were made, and not for use in any

other litigation, and upon the further ground that the
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issues in those cases in no way involved the question of

the exact date or manner of the vesting of the grant

under the Act of July 25, 1866, and further, upon the

general grounds that they are incompetent, irrelevant

and immaterial. Which said Defendants' Exhibits 387,

388, 389, 390, 391 and 392 were received in evidence

and are hereinafter set out and described and made a

part of this statement of the evidence, and identified

as such.

Whereupon defendants produced and formally of-

fered in evidence certified copies of the deeds and mort-

gages hereinbefore referred to in the stipulation of

parties, and the same were severally and separately

marked as Defendants' Exhibit 393, 394, 395, 396, 397,

398, 399, 400 and 401, described as follows:

Mortgages. Oregon and California Railroad Com-

pany to Faxon D. Atherton and Milton S. Latham, of

date April 15, 1870, recorded April 16, 1870, page 745,

Book C. ( Marked "Defendants' Ex. 393" )

.

Oregon Central Railroad Company to ^lilton S.

Latham and Faxon D. Atherton, Trustees, of date July

15, 1871, recorded page 132, Book E. (Marked "De-

fendants' Ex. 394").

Oregon and California Railroad Company et al. to

Van Oterendorp et al., of date January 1, 1881, record-

ed page 346, Book X. (Marked "Defendants' Ex

395").

Oregon & CaHfornia Railroad Company to Villard,



vs. The United States 2541

White and Bretherton, of date June 1, 1881, recorded

page 1, Book 27. (Marked "Defendants' Ex. 396")

.

Oregon & California Railroad Company to Villard,

Peebles and Bretherton, of date June 2, 1881, recorded

page 179, Book 27. (Marked "Defendants' Ex. 397")

.

Oregon & California Railroad Company et al. to

Farmers Loan & Trust Company, of date May 26, 1883,

recorded page 33, Book 41. (Marked "Defendants' Ex.

398").

Deed of Trust. Oregon and California Railroad

Company to Latham, Atherton and Norris, Trustees, of

date April 15, 1870. (Marked "Defendants' Ex. 399").

Deeds. Oregon & California Railroad Company to

European and Oregon Land Company, dated March

28, 1871, recorded Book N, page 223. (Marked "De-

fendants' Ex. 400").

European & Oregon Land Co. to Latham, Atherton

and Norris, of date July 25, 1874. Recorded page 264,

Book Z. (Marked "Defendants' Ex. 401")

.

Whereupon defendants produce certified copy of

Quitclaim deed No. 1719, Oregon and California Rail-

road Company to the City of Portland, issued for Con-

tract 3827. Dated March 14, 1892. Recorded Book

179, p. 203. Deed No. 995. And offer the same in con-

nection with Deeds No. 2045 (issued for contract 1705)

,

of date July 3, 1893, recorded Book 245, page 438, Ore-

gon & California Railroad Company to the City of

Portland; and deed No. 2046 (issued for Contract 1804)

,
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of date July 3, 1893, recorded Book 246, page 468; here-

tofore offered and received as "Defendants' Exhibit

386."

Received and marked "Defendants' Exhibit 402,"

which said exhibits, so marked, are hereinafter set out

and described and made a part of this statement of the

evidence, and identified as such.

Whereupon defendants offered in evidence Exhibit

402, described as follows

:

Certified copy of Quitclaim deed No. 1719, Oregon

and California Railroad Company to the City of Port-

land, issued for Contract 3827. Dated March 14, 1892.

Recorded Book 179, p. 203. Deed No. 995. And of-

fered the same In connection with Deeds No. 2045 (is-

sued for Contract 1705), of date July 3, 1893, recorded

Book 245, page 438, Oregon & California Railroad Com-

pany to the City of Portland; and deed No. 2046 (is-

sued for Contract 1804), of date July 3, 1893, recorded

Book 246, page 468 ; heretofore offered and received as

"Defendants' Exhibit 386," and the same was received

in evidence over the objection of complainant that the

same was incompetent, irrelevant and immaterial, and

is hereinafter set out and described and made a part of

this statement of the evidence, and identified as "De-

fendants' Exhibit 402."

"Whereupon it was stipulated between counsel for

the respective parties that Deed No. 2046, of date July

3, 1893, consideration $1958.82, was executed pursuant

to Contract No. 1804, of date February 16, 1883, exe-
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cuted to A. G. Cunningham; and that the deed of date

March 14, 1892, executed by Oregon and Cahfornia

Raih'oad Comi^any to the City of Portland for the

Northwest quarter of the Southwest quarter and the

Southwest quarter of the Southeast quarter, of Section

23, Township 1 South, Range 4 East, W. M., and the

North half of the Southwest quarter of Section 5, Town-

ship 2 South, Range 5 East, W. M., containing 160

acres, was executed pursuant to contract No. 3827, but

date of contract is not given in deed and date is unknown

to counsel at this time.

It was further stipulated that at a meeting of the

Water Board of the City of Portland of April 7, 1891,

a committee was appointed to investigate these contracts

and find out the amounts due, and the chairman, Henry

Failing, reported that the amount necessary to pay off

contracts was $8532.84; whereupon warrants were

drawn for this amount, but deeds were not delivered

until two j^ears later, on account of final payments re-

quired according to the following memorandum, which

appears on an envelope in the handwriting of Superin-

tendent Dodge of the Water Board of the City of Port-

land:

Amounts paid O. & C. R. R. Co. by City of Portland

:

April 17, 1891 $5958.69
2574.15 $8532.84

May 18, 1893 $ 522.05

490.00

102.80 1114.85

222.30

208.65

33.00 463.95

10,111.64)
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"X." "Form of First Mortgage Construction Bonds of

the Oregon Central Railroad Company.

No $

United States of America

State of Oregon.

OREGON CENTRAL RAILROAD COMPANY.

Incorporated November 21, 1866.

First Mortgage Construction Bonds.

KNOW ALL MEN BY THESE PRES-
ENTS: That the Oregon Central Railroad Company,

a body corporate, created under and pursuant to the

laws of the State of Oregon, hereby acknowledges

itself indebted and bound to the holder hereof,

in the sum of one thousand dollars, gold coin

of the United States of America, which sum the Oregon

Central Railroad Company hereby promises to pay, at

banking-house of Messrs. Dabney, Morgan & Company,

in the City of New York, State of New York, to the

said holder, on the fifteenth day of July, A. D. one

thousand eight hundred and ninety-one, with interest

from and after July fifteenth, A. D. one thousand eight

hundred and seventy-one, at the rate of seven per centum

per annum, payable semi-annually at the said banking-

house of Messrs. Dabney, Morgan & Company, in the

said City of New York, on the fifteentli day of January

and July of each year after July fifteenth, one thousand

eight hundred and seventy-one, on presentation and sur-

render of the annexed dividend and interest warrants.
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This bond is one of a series of twenty-nine hundred

thirty bonds of one thousand dollars each, numbered

from one to twenty-nine hundred and thirtj^ both in-

clusive, and of twenty-nine hundred and thirty bonds of

five hundred dollars each numbered from twenty-nine

hundred and thirty-one to five thousand eight hundred

and sixty, both inclusive, and amounting in the aggre-

gate to four millions three hundred and ninety-five thou-

sand dollars, and which have been made and executed

by said Oregon Central Railroad Company under ex-

press authority granted by Acts of the Legislature of the

State of Oregon, and also by an Act of Congress of the

United States of America, approved May fourth, in the

year of our Lord, one thousand eight hundred and sev-

enty, and entitled 'An Act granting lands to aid in the

construction of a railroad and telegraph line from Port-

land to Astoria and McMinnville, in the State of Ore-

gon,' and for the purposes authorized by and specified

in said Acts, and each of them, and as security for the

payment to the holders of said issue of five thousand

eight hundred and sixty bonds, with interest to grow

due thereon, said Oregon Central Railroad Company

has duly executed, acknowledged and delivered, under

the authority of said several Acts and of resolutions

unanimously passed and adopted by its board of direc-

tors, to Milton S. Latham and Faxon D. Atherton, as

Trustees, a mortgage or deed of trust bearing even date

herewith, and whereby all the real and personal property,

rolling-stock, roads, depots, stations, side-tracks, wood-

yards, franchises and effects, now owned or acquired,
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or hereafter to be owned or acquired by it, are mort-

gaged and conveyed to tlie said trustees and the sur-

vivors of them, as by reference to said mortgage or

deed of trust, or the record thereof, will more fully ap-

pear, and to which and to all the terms and provisions

thereof, reference is hereby specially made.

And as a further security for the pajanent to the

holders of said issue of said five thousand eight hundred

and sixty bonds, with interest to grow due thereon, the

said Oregon Central Railroad Company, has, in the

manner and upon the terms and conditions specified in

the said mortgage or deed of trust, irrevocably appro-

priated and set apart all the net proceeds of the sales

of the lands granted to aid in the construction of the rail-

road and telegraph line of the said Oregon Central Rail-

road Company from Portland to Astoria and McMinn-

ville, in the State of Oregon, described and mentioned ir>

the Act of Congress of the United States of America,

approved May fourth, one thousand eight hundred and

seventy, entitled 'An Act granting lands to aid in the

construction of a railroad and telegraph line from Port-

land to Astoria and MclMinnville, in the State of Ore-

gon,' for the creation and maintenance of a sinking fund

to be kept invested in the bonds of the United States,

or other safe and more productive securities, for the

purchase from time to time, and the redemption at

maturity of all said bonds, both principal and interest,

in the mode and manner specified in said mortgage or

deed of trust, and to which reference is hereby made as

a part hereof.
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In witness whereof, the said Oregon Central Rail-

road Company has caused this bond to be signed by its

president and attested by its secretary, and its corpo-

rate seal to be hereunto affixed, at its office in the City

of Portland, county of Multnomah, and State of Ore-

gon, under the express authority of resolutions of its

board of directors, this fifteenth day of July, in the year

of our Lord one thousand eight hundred and seventy-

one.

President.

Secretary.

This is to certify that the above bond is one of five

thousand eight hundred and sixty bonds which are em-

braced in the mortgage or deed of trust, bearing even

date herewith, made and executed by the Oregon Cen-

tral Railroad Company, whereby all its real and personal

property, rolling-stock, equipment, depots, roads, sta-

tions, side-tracks, wood-yards, franchises and effects, ac-

qui]'ed and to be acquired, and also all the lands granted

to said Oregon Central Raih-oad Company by the act of

Congress of the United States of America, approved

May fourth, one thousand eight hundred and seventy,

and entitled 'An Act granting lands to aid in the con-

struction of a railroad and telegraph line from Portland

to Astoria and McMinnville, in the State of Oregon,'

are mortgaged and conveyed to us as trustees, as secur-

ity for the payment of all said bonds, and which mort-

gage or deed of trust has been recorded in the several

counties of Oregon, through which the railroad of said

company runs, and constitutes the first lien or incum-

brance upon the property therein described.

, Trustees.
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(Form of Coupon.)

$ The Oregon Central Railroad Com-

pany will pay to the holder hereof in Unit-

ed States gold coin, at the banking house of Dabney,

Morgan & Company, in the City of New York

on the fifteenth day of 18 being

semi-annual interest on bond No

, Secretary."

Whereupon the defendants offer in evidence from

said printed document page 11 thereof, No. VII., like-

wise identified by the witness William Singer as a part

of the collection of Laws and Documents referred to,

and which is in words and figures as follows, to-wit

:

"First Mortgage Bond of the Oregon and California

Railroad Company.

United States of America.

State of Oregon.

No $1000.

OREGON AND CALIFORNIA RAILROAD
COMPANY.

Principal and interest payable in U. S. gold coin.

Free from anj^ U. S. government tax.

First Mortgage Bond.

The Oregon and California Railroad Company ac-

knowledges itself indebted for value received to the

holder hereof in the sum of one thousand dollars, gold

coin of the United States of America, which it promises
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to pay to the holder hereof in the City of New York,

on the first day of Aj)ril, one thousand eight hundred

and ninety, with interest thereon at the rate of seven

per centum per annum, payable in gold coin as afore-

said, free from any U. S. government tax, semi-annual-

ly on the first days of April and October of each year,

at the banking-house of Messrs. Dabney, Morgan &
Co., in the city of New York, on presentation and de-

livery of the annexed interest warrants as they severally

become due. And the said company agrees that this

obligation and all rights and benefits arising therefrom

may be transferred by general or special indorsement or

by delivery as if the same were a note of hand payable to

bearer.

This bond is one of a series issued by said company

amounting in the aggregate to the sum of ten millions

nine hundred and fiftj^ thousand dollars, the said issue

of bonds being expressly limited to the sum of thirty

thousand dollars per mile for the entire length of the

railroad of the said companj^^ to provide for the construc-

tion and equipment of the said railroad, and the said

bonds are secured by a first mortgage on the said rail-

road, its franchise and rolling stock properly executed

by the said company to Milton S. Latham and Faxon

D. Atherton, trustees, for the holders thereof, by which

mortgage the said company has conveyed to the said

Milton S. Latham and Faxon D. Atherton in trust for

the use and benefit of the holders of said bonds the said

railroad, its franchises and rolling stock, as by reference

to the said mortgage or the record thereof, as by reference
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being thereunto had will more fully appear. And the

said bonds have been further secured by a conveyance

to the said Milton S. Latham and Faxon D. Atherton

as trustees of the entire land grant made by the United

States to said company of 12800 acres of land for each

mile of its said railroad, said lands having been set apart

and their proceeds having been pledged as a sinking

fund, for the redemption of said bonds, as by reference

to said last-mentioned conveyance in trust, or the record

thereof, reference being thereunto had, will also more

fully appear.

In witness whereof, the Oregon and California Rail-

road Company has caused its corporate seal to be affixed

to this bond, and the same to be signed by its president

and secretary, at the office of the said company in the

State of Oregon, this fifteenth day of April, one thou-

sand eight hundred and seventy.

, President.

, Secretary.

Coupon No. 40. $35. The Oregon and California

Railroad Company will pay to the holder hereof thirty-

five dollars, in U. S. gold coin, at the banking-house of

Messrs. Dabne}^ ^lorgan & Co., at the city of New
York, on the first day of April, 1890, being semi-annual

interest on bond.

A. E. CUNNINGHAM, Secretary.

(Indorsed:) No $1000. United States

of America. State of Oregon. Oregon and California

Railroad Company. First mortgage, land grant, seven
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per cent, gold bond. Interest payable in gold on the

first days of April and October of each year, at the bank-

ing-house of Messrs. Dabnej^, Morgan & Co., in the city

of New York, free from any U. S. government tax.

We hereby certify, that this bond is one of the within

described series, amounting in the aggregate to $10,-

950,000, and is secured by a mortgage upon the prop-

erty and franchises of the company, and is further se-

cured by a conveyance to us, in trust of its land grant of

12800 acres of land for each mile of road constructed as

within described, the said mortgage being dated the fif-

teenth day of April, 1870, and executed and delivered

to us, which said mortgage is recorded in the several

counties of the State of Oregon, through which said

railroad passes.

, Trustees."

Mr. Townsend: Both of the last two preceding

forms are subject to the objection on the part of the

Government that the same are incompetent, irrelevant

and iinmaterial.

Whereupon A. K. SLOCUM was called as a wit-

ness on behalf of defendants, and being duly sworn,

testified that he was manager of Circulation of the Ore-

gonian on February 15, 1908, and recognized the pho-

tograph attached to his affidavit as a correct reproduc-

tion of a portion of the Morning Oregonian of the issue

of August 12, 1871, which is undoubtedly a copy from

the Oregonian of that date, and his affidavit to the effect

that it is a photographic copy of the paper of that issue

is correct, because he checked it up at that time. That
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advertisement appeared in the Oregonian of the issues

from August 12, 1871 to September 11, 1872, upon the

dates Hsted in his affidavit, and the dates given are cor-

rect as shown by the original files of the Oregonian,

which he inspected. Which evidence was received sub-

ject' to the objection heretofore made to said Defend-

ants' Exhibit 280 heretofore received in evidence.

Whereupon J. B. EDDY, called as a witness on

behalf of the defendants, and being duly sworn, testified

;

that he is tax and right of way agent of the Southern

Pacific Company, and tax agent of the Oregon and

California Railroad Company, and has been in the tax

department of the Oregon and California Railroad Com-

pany eight years. He was State Railroad Commissioner

from 1893 to 1898. He entered the services of the Ore-

gon and California Railroad Company in the tax depart-

ment when it was consolidated with the O. R. & N. Com-

pany. He means when the offices were consolidated, the

companies were not consolidated, they were put under

the same general management at this end. He was right

of way agent for the Southern Pacific Company, Pacific

Railway and Navigation Companj^ Corvallis and East-

ern Railway Company—the allied lines of the Southern

Pacific Company in Oregon ; and was also right of way

agent for the Oregon and California Railroad Company

—that is all property purchased for the use of the South-

ern Pacific Company for operating is purchased in the

name of the Oregon and California Railroad Company,

in connection with its leased lines. The Southern Pacific

Company does not own any lands. The Oregon and
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California owns it all, and when the Oregon and Cali-

fornia Railroad Company finds it necessary to have ad-

ditional right of way for any additional mileage that

may be operated by the Southern Pacific Company, that

right of way is acquired in the name of the Oregon and

California Railroad Company and added to the holdings

of that Company as railroad property. He has procured

certain copies of so much of the assessment rolls of the

Counties of Washington, Yamhill, Clackamas, Polk,

Marion, Lincoln, Benton, Linn, Lane, Douglas, Coos,

Curry, Josephine, Jackson, Klamath, Columbia, Tilla-

mook, and Multnomah, in which the unsold lands of the

Oregon and California Railroad Company involved in

this suit are situated, including the unpatented lands to

which the Company has obtained title within the primary

or selected limits for the year 1911. Whereupon witness

being shown Defendants' Exhibit 318, purporting to

be such certified copy of so much of said assessment

rolls for those counties as relates to said lands, and the

same being recognized as such by the witness, defend-

ants offered and they were received in evidence over the

objection of complainant, that the same are incompetent,

irrelevant and immaterial, being Defendants' Exhibit

318, which is hereinafter set out and described and made

a part of this statement of the evidence identified as

such. Whereupon witness further testified that he had

prepared or verified from his records, based upon the

taxes actually paid by the Oregon and California Rail-

road Company on the unsold Congressional lands, the

acreage for each county, the valuation as shown by the
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records of his office and the assessment rolls, and the

valuation upon which the company has paid these taxes,

the average value per acre as computed, the average

value in mills, the total tax paid, and the average tax

per acre in all of these counties, from 1904 down to and

including the year 1911, and had prepared a blue-print

tabulated statement, which he is able to say is correct,

based upon the tax records of the company and the

vouchers for taxes paid. Whereupon witness recog-

nized this tabulated or comparative statement, marked

Defendants' Exhibit 319, and further testified that this

was prepared in his office, under his direction, from the

press-sheets, vouchers, tax receipts and records of the

office pertaining to these misold Congressional lands,

and obtained the facts shown in his vouchers from the

assessment rolls in the hands of the sheriff for the col-

lection of taxes. These are taken from the counties.

They always send some one there to check them up and

then transfer them to their records. This table is based

upon disbursements actually made to the sheriffs of the

various counties in payment of taxes and represents the

payments actually made by the company, and they are

correct. Whereupon defendants offered in evidence

Defendants' Exhibit 319, to which complainant objected

as incompetent, irrelevant and immaterial, which was

received in evidence, so marked, and is hereinafter set

out and made a part of this statement of the evidence

and identified as such. Whereupon witness being shown

two documents, marked for identification Defendants'

Exhibit 320, and treated as one exhibit, Statement No.
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1-A, showing by counties the assessment upon Congres-

sional lands of the Oregon and California Railroad Com-

pany from 1891 to 1904, inclusive, of date January 4,

1906, purporting to be prepared by the auditor in San

Francisco on that date; and Statement No. 1, showing

by counties the assessment upon Congressional lands of

the Oregon and California Railroad Company from 1891

to 1904, inclusive, together with the acreage assessed,

the assessed valuation, the average assessed valuation

per acre, the total taxes paid, and the average taxes paid

per acre, purporting to be prepared by the auditor at

San Francisco, California, September 20, 1905, State-

ment No. 1-A also showing the acreage assessed, the

assessed valuation, the average assessed valuation per

acre, the total taxes paid, and the average tax paid per

acre, and stated that these documents came from the

auditor at San Francisco and area part of the records

of the office. The records of the company in San Fran-

cisco were destroyed by earthquake and fire on April

18th, 1906. The name of Robert Adams is the name of

an employe in the auditor's office, signed at the lower

left hand corner of Statement No. 1, and he is satisfied

from the documents that they were prepared in the

auditor's office from the records of the company, and he

has acted upon that as such for the company, and has

every reason to believe that they are correct. He did

not make them, but they correspond with the records of

later date. Whereupon defendants offered these docu-

ments as one exhibit. Defendants' Exhibit 320, to which

complainant objected as incompetent, irrelevant and im-



2556 O. § C. R. R. Co., et al

material, which exhibit was received in evidence and is

hereinafter set out and described and made a part of

this statement of the evidence and identified as such.

Whereupon witness further testified that one of these

documents was arranged by counties and the other by

years, merety for convenience. The same information

is in one that is in the other, only put in a little different

way for convenience of reference. He prepared De-

fendants' Exhibit 321 from the records in his office, and

that table or statement includes the information con-

tained in parti in Defendants' Exhibit 319 and Defend-

ants' Exhibit 320. There is an overlap in those though.

Defendants' Exhibit 319 and Defendants' Exhibit 320

are all smimiarized in Defendants' Exhibit 321. De-

fendants' Exhibit 321 is a correct statement of what it

purports to show. Whereupon defendants offered in

evidence Defendants' Exhibit 321, to which complainant

objected as incompetent, irrelevant and immaterial,

which exhibit was received in evidence and is hereinafter

set out and described and made a part of this statement

of the evidence and identified as such. Whereupon wit-

ness further testified, that this Defendants' Exhibit 321

showed in Coos County the total tax per acre from 1891

to 1911, inclusive, as $2.54 per acre and that is correct;

that the total tax in Columbia County is $2.75 per acre

for the same period of time, and that is correct ; that the

total tax paid during that; period of time, in Multnomah

County, is $2.75 per acre and that is correct. These ex-

hibits refer to the Congressional lands, granted lands,

of the Oregon and California Railroad Company, and in
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so far as they cover the unsold patented lands, they in-

clude all those that are involved in this suit. Witness

further testified that he has been more or less familiar

with the territory shown by the yellow field on Defend-

ants' Exhibit 259, for twenty-nine years ; tolerably fam-

iliar with it for twenty years, going up and down in it,

traveling on the railroads, and on the wagon roads ; and

he became familiar with the topography and general

physical characteristics of what is known as the Willam-

ette Valley as an officer of this company and otherwise

as an officer and citizen of the State. Whereupon com-

plainant objected to any testimony as to the character

of the lands involved in this suit upon the ground that

the same is incompetent, irrevelant and immaterial.

Whereupon it was stipulated between the parties that

this same objection should be considered as taken to all

testimony offered by defendants relative to this subject

without the necessity of repeating the same. Where-

upon v>^itness testified thati the territory known as the

Willamette Valley is practically all in yellow within the

20-mile limit of the grant made to the Oregon and Cali-

fornia Railroad Company of date of July 25, 1866, and

is all that portion of the map north of Cottage Grove to

Portland, a distance of about 125 miles, roughly speak-

ing. On the east side of the Willamette River it is prac-

tically level from Eugene to Oregon City. On the

west side it is level in Lane, Benton and Polk Counties

;

Yamhill, Washington and Columbia Counties are more

rolling. It was taken up largely under the old Dona-

tion Land Act, in the early days of the settlement of the



2558 O. ^ C. R. E. Co., et al.

state. He refers to the donation land law, but does not

recall its date. He knows these things from the fact

that, in checking the right of way deeds they bear refer-

ence to the donation claims. Oregon City is the County

seat of Clackamas County; Salem the county seat of

Marion County ; Albany the county seat of Linn Coun-

ty; Eugene the county seat of Lane County; Corvallis

the county seat of Benton county; Dallas the county

seat of Polk County; and Hillsboro the county seat of

Washington County; St. Helens the county seat of

Columbia County. The State Capital is at Salem. The

State Agricultural College at Corvallis. The State Uni-

versity at Eugene. Oregon City is the oldest town in

the State of Oregon, according to history and his knowl-

edge. In the beginning of the government in this coun-

try Oregon City was the State Capital. Dr. John Mc-

Loughlin took a donation claim at Oregon City. He
was the Hudson Bay Factor, the virtual ruler of this

whole territory at the time the settlement began, and is

commonly called in the history of the country "the Fath-

er of Oregon." Portland was first established as a town

about 1845 or 1846, and was named after Portland,

Maine. Oregon City is the head of shipping on tide

water with reference to the Willamette Valley. Port-

land is the chief port for shipment of the products of the

Willamette Valley by sea. Astoria was founded by

John Jacob Astor in the early part of the last century,

as a fur trading point. The Columbia River is the

northern boundary of the State of Oregon. Captain

Gray discovered that stream in 1792. Salem has been
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the capital of the State ever since it has been a state,

but there was a territorial capital before that, at Oregon

City and at Corvallis a little while. Oregon was ad-

mitted into the Union in 1859. The Territory of Ore-

gon was first organized in 1849 and the Provisional

Government in 1843. Polk County was named after

James K. Polk, President of the United States. Dallas,

the county seat of Polk County, was named after George

M. Dallas, Vice-President of the United States. Benton

County was named after Thomas H. Benton, Senator

from Missouri. Linn County was named after Senator

Linn, Senator from Missouri and a friend of the Oregon

Territory. Lane County was named after General Jo-

seph Lane, the first Territorial Governor of Oregon, and

its first Senator in Congress after it became a State.

The first settlement of any consequence in the Willam-

ette Vallej^ was in 1843. There was considerable immi-

gration in 1842. Jason Lee came in 1836 and settled at

Salem, or near Salem; INIission Bottom, he thinks, just

below Salem. The bulk of that land covered with yellow,

not taken by these wagon road grants is agricultural

land. There are large areas of the Willamette Valley

that are open plains; French Prairie, Howell Prairie,

Tualatin Plains, and the Albanj^ Prairie, and quite a

number of others of lesser note. The sides of this field

in yellow, begin to rise up gradually, are foothills—foot-

hills of the Cascades on the east side, and foothills of the

Coast Range on the west. In Polk County the foothills

begin practical^ at the town of Dallas. East of Dallas

it is level. West of Dallas it is foothills, rising up to tall



2560 O. ^ C. R. R. Co., et ah

mountains and to timber. The large body of land in

yellow in the vicinity of Roseburg and Oakland, in

Douglas County, outside of the Roseburg and Coos Bay

Military Wagon Road grant, were settled under the

Donation Law in the fifties. The lands marked in yellow

that were thus settled are small prairies and foothills.

The large body of j^ellow along the creek from Ashland

to the Rogue River was settled in the early fifties under

the Donation Land Law and the Pre-emption and

Homestead laws. That is the section known as the

Rogue River Valley, and from the junction to Bear

Creek with the Rogue River southerly to Ashland, and

is a valley mostly prairie, open country. The Siskiyou

Mountains are at the south end. The summit of the Sis-

kiyou Mountains is about ten miles this side of the Ore-

gon and California boundary; and the summit is about

fifteen miles from Ashland on a direct line. Ashland is

about twenty miles from the summit by the wagon road,

but in a direct line it would be perhaps twelve or fifteen

miles. Cottage Grove is approximately 140 miles from

Portland. Roseburg by railroad is 198 miles from Port-

land. Ashland about 343 miles from Portland. He cannot

speak from knowledge as to these lands in the Willam-

ette Valley in their native state being covered with any

kind of timber; he can only speak from information;

that there was on his first appearance in the valley ex-

tensive growths of fir and oak, mostly second growth fir

and oak grubs—scrub oak. These lands in the valley

were not called timbered lands in any sense as compared

with these lands in the mountains. The lands in the
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valleys are such lands as, when cleared, make first class

agricultural land, and the lands in the mountains, when

they are cleared, would not be worth much, if anything.

This second growth fir and oak grubs in the Willamette

Valley is good for cord wood. He caused a statement

of taxes that were paid upon this land prior to 1891

to be prepared as far as he could get it. P. A. Worth-

ington had charge of the preparation of the data for

that; he was acting under his direction for the Oregon

and California Railroad Company, Defendants' Ex-

hibit 321 in the computation of total taxes paid, total

taxes per acre, average tax per acre per year, does not

take into consideration any taxes paid prior to 1891.

This exhibit includes taxes from 1891 to 1911. The

assessment rolls as shown are attached to a certificate

for the Multnomah County assessment. The other

forms for the other counties were prepared in his office

on the usual form that the Company filled out for fur-

nishing the Assessors with a list of these properties, and

were filled out for the clerks to compare with their tax

rolls and certify to the correctness thereof to save time.

The 'Tort of Portland" shown on the tax roll for Mult-

nomah Countj^ is local to that county and that form does

not obtain elsewhere, excepting where there are differ-

ent ports in different counties. Some counties do not

have any. Taxpayers are allowed to pay half the taxes

prior to the first Monday in April and the next half

prior to the first Monday in October, if they so elect.

If they are paid prior to the 15th of March a three per

cent rebate is allowed, equivalent to six per cent interest
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on the money. This is at the election of the taxpayer.

He has caused to be prepared a summary of the census

returns. Defendants' Exhibit 322 is a typewritten

statement showing the population of certain places at

each census for which there were returns for 1860, 1870

and 1880, and a printed slip giving the population of

each of the counties in Oregon from 1850 to 1900 fur-

nished by E. Dana Durand, Director of the Bureau of

the Census, Department of Commerce and Labor, at

Washington, Whereupon defendants offered the said

exhibit as Defendants' Exhibit 322 in evidence to which

complainant objected as incompetent, irrelevant and im-

material, which exhibit was received in evidence, and is

hereinafter set out and described and made a part of this

Statement of the Evidence and identified as such. Where-

upon witness further testified that he had caused to be

prepared Defendants' Exhibit 323, showing the popu-

lation of certain counties and towns for the years 1890,

1900 and 1910 and the same is a correct summary of

the census for the various j^ears named to the best of

his judgment and knowledge. This was furnished to

him by Seneca Beach, who was superintendent of the

census for Oregon. Whereupon defendants offered in

evidence Defendants' Exhibit 323, to which comi^lainant

objected as incompetent, irrelevant and immaterial.

Which Exhibit was received in evidence, and is here-

inafter set out and described, and made a part of this

Statement of the Evidence, identified as such. Where-

upon witness further testified that Defendants' Exhibit

324, is a statement of the summaries of the assessment
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rolls of the several counties of the state for the year 1911

as equalized by the county boards of equalization, and

compiled by the Board of State Tax Commissioners of

the State of Oregon as an official compilation, published

by authority of the State of Oregon by the Secretary

of State, of this State, and was furnished to him by the

State Tax Board, and witness testified to the same effect

with reference to Defendants' Exhibits 325, 326, 327,

328, 329 and 330; to which the complainant objected

as incompetent, irrelevant and immaterial. Whereupon

each of said exhibits was received in evidence, so marked

respectively, and are hereinafter set out and described,

and made a part of this Statement of the Evidence,

identified as such. Whereupon witness further testified

that Defendants' Exhibit 301, which purported to show

the year, the acres, the valuation, the taxes paid for

Benton County, Douglas County, Lane County, Linn

County, Marion County, Washington County and Yam-

hill County, was prepared by P. A. Worthington, under

his supervision. The lands referred to in this exhibit

331 are the unsold lands of the Oregon and California

Railroad Company for the respective years in the vari-

ous counties. The assessment of these lands in some

of the counties was included with other property for

taxation purposes. The tax figin-e represents the entire

tax paid including rolling stock and road bed and other

things. They were assessed in a lump. The assessors

in those days did not seem to have as good a record as

they have in these. He was able to ascertain from these

statements the amount of taxes paid by the company
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on its lands in the Congressional land grants, by going

back and getting if he could, the taxes levied for that

year and computing it on the valuation of the land, and

by comparing it with the previous year where the land

alone was assessed. That is, by taking the previous

year and the succeeding years, where the land is as-

sessed alone, and striking an average he could very near-

ly get it. Whereupon defendants offered in evidence

Defendants' Exhibit 331, to which complainant objected

as incompetent, irrelevant and immaterial; which was

received in evidence and is hereinafter set out and de-

scribed, and made a part of this Statement of the Evi-

dence, marked Defendants' Exhibit 331, identified as

such. Whereupon on cross-examination witness further

testified, that he had lived in Oregon about 31 years,

had farmed a little since that; served as deputy sheriff

four years; Special Indian Agent of the Government

for three years ; Railroad Commissioner nearly six years

and with the Railroad Company for twelve years; the

balance of the time he edited a newspaper. When he

first came to Oregon he took a bunch grass ranch in

Eastern Oregon and farmed that for two years. Thir-

teen or fourteen years ago he bought a farm in the Wil-

lamette Valley and farmed that for a period of six

months. This bunch grass farm in Eastern Oregon is

in an open country and the farm that he purchased in

the Willamette Valley had 27 acres of it improved and

the rest of it was timber. It was located in Clackamas

County, but he cannot give the description of it, section,

township and range. It was just below the mouth of the
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Molalla, on the west side of the Willamette River, three

miles straight out from Canby, and then across the river.

He lived six months on this farm, cleared up six acres,

and hauled rails and sold the land. He has been in the

employ of the Railroad Company nearly 12 years and

is still in its employ. Whereupon on redirect examina-

tion witness further testified that he had made a com-

putation of the average assessed value per acre of these

lands from 1892 down to and including 1911, both in-

clusive, based upon the assessment rolls and the assess-

ment of the property and the taxes paid, and prepared

this Defendants' Exhibit 359, purporting to show the

year, the average value per acre from 1892 down to and

including 1911, and showing the highest assessed value

of any lands in Columbia County and the lowest in

Tillamook County, and it is a correct showing from the

records of the company. Whereupon defendants offered

said exhibit marked Defendants' Exhibit 359 in evidence.

Whereupon the witness further testified that he took

Columbia and Tillamook Counties because they were

the highest and lowest average assessment for the year

1911. Whereupon complainant! objected to the intro-

duction of said exhibit as incompetent, irrelevant and

immaterial, and that the amount of taxes is no defense

in this suit. Whereupon said exhibit was received in evi-

dence, and is hereinafter set out and described, and made

a part of this Statement of the Evidence, and identified

as such. Whereupon witness on cross-examination fur-

ther testified that the average assessed valuation per acre

during the year 1911, was the highest in Columbia Coun-
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ty and the lowest in Tillamook County as compared with

all of the counties within which these land grants are.

He has been employed by the Railroad Company nearly

12 years as right of way agent, right of way and tax

agent, special right of way agent and special tax agent

and has had to do with the payment of taxes since 1904.

He was in the tax and right of way office with J. W.
Morrow, beginning in 1904, but his connection with it

for the first two or three years was only incidental. His

attention was given more especially to right of way

matters. He knows that there was a system in effect

with reference to the listing of lands for taxation, segre-

gating those that were subject to contracts from those

that Avere not subject to contracts, but whether that sys-

tem had just been inaugurated or whether it had been

in effect prior to that time he could not sdij. He thinks

he has had enouj^h to do with the matter of taxes on these

lands since 1905 so that he can speak with reference to

the general methods pursued by the Companj^ He does

not think that the Company ever objected to the assess-

ment of any of these lands above a valuation of $2.50

per acre on the ground that that was the limit of the

interest of the Company in the lands. There was not

to his knowledge any effort made to keep the assess-

ment down to the point where the Government contends

was the extent of the interest of the Company. The

Railroad Company handled the subject upon the theory

that it was the absolute owner of the lands, without

reference to these restrictions in the granting acts. The

only thing that it has been contending for was to see
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that the land was assessed in about the same proportion

as other lands of like value and no effort was made to

avoid assessment above $2.50 per acre. He realizes that

if the assessed valuation of these lands had since the

year 1904 been kept down to not exceeding $2.50 per

acre that the amount of the total taxes paid by the Rail-

road Company would be very greatly reduced. It is

a fact that $1,637,314.69 have been paid since the year

1904, not taking into account the present year (1912)

as against $737,601.12 paid down to and including the

year 1904. These figures include all the taxes paid by the

Railroad Company up to this time; that is the amount

relating to the years 1905 to 1911 inclusive, included all

taxes paid down to the present time, the taxes for the

year 1912 not being due until March, 1913.

"A. Prior to 1891 the record of taxes paid is ex-

ceedingly difficult to obtain from the fact that some of

the counties did not begin to assess granted lands until

1890, and in other of the counties the taxes are included

with property such as roadbed and station grounds, so

that the taxes on the lands can only be approximated.

From the best available data, I find that! prior to the

year 1891 we paid in Benton County $2,546.42; Douglas

County approximately $4,400.00 ; Jackson County, $40,-

878.22; Josephine County, $100.00; Lane County,

$4,816.26; Linn, $1,400.00; Marion, $2,076.32; Mult-

nomah, $723.40; Washington, $1456.56; Yamhill,

$1,530.34, or a total of $59,927.52. From 1891 to 1904,

inclusive, we paid $737,601.12; from 1905 to 1911, in-

clusive, $1,637,314.69, or a grand total of $2,434,843.33.
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In 1911 the holdings of the Company were 2,119,927

acres, so that, on this acreage, the taxes paid would

average $1.15 per acre. From 1874 to 1898, inclusive,

the taxes paid were $326,420.61. In the latter year the

holdings represented 2,322,084 acres, so that the taxes

paid to thati time would average within a very small

fraction of 14c an acre. From 1874 to 1907, inclusive,

the taxes paid were $1,208,833.86 or 58c an acre on

2,073,415 acres then owned. From 1908 to 1911, inclu-

sive, we paid $1,266,009.47, or 57c an acre on 2,119,927

acres owned in the latter year. In the earlier years when

the assessors began assessing the granted lands of the

company, the valuation placed thereon was about 40c

an acre in 1874, gradually increasing, and in but few

instances exceeding $1.00 an acre as late as 1890."

Whereupon witness further testified, that he has

computed the average amount of the taxes paid during

these several periods with reference to the holdings of

the company from time to time. If the taxes were ap-

portioned among all of the lands that inured to the

Railroad Company under its grant, including approxi-

mately 820,000 acres that have been heretofore sold and

2,300,000 acres that are involved in the present suit, the

average tax per acre would be a little less as to the un-

sold lands. The taxes per acre prior to 1905, for in-

stance, was very light, and if those acres were taken off

and the taxes paid to that time were deducted from it

it would not make a very material difference, but would

make some difference. The gross amount of lands ap-

pearing to have inured to the Railroad Company under
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these grants is 3,182,169.57 acres. Apportioning the

total taxes paid by the Raih'oad Company down to this

date, that is, apportioning the total taxes among all the

lands that inured under the grant instead of the present

holdings of the company, the average tax per acre is a

fraction over 76 cents, figured on the basis of 3,000,000

acres and over. The average tax per acre on the total

amount paid, prior to the institution of this suit on

September 4, 1908, computing the average with refer-

ence to the total amount of lands which inured to the

company under its grant, instead of the present hold-

ings of the company, or the holdings of the company at

the time this suit was instituted is a very little less than

38 cents per acre; making the same deduction with ref-

erence to the total amount of taxes paid down to the

year 1904, and including that year, the average tax per

acre paid would be less than 25 cents per acre, and mak-

ing the computation with reference to the total quantity

of land which inured under the grant, that is 3,182,-

169.57 acres instead of the holdings of the company in

the year 1904. More than one-half of all the taxes tiliat

have been paid by the company on these lands, from the

beginning down to the present time have been paid

since the institution of this suit. Whereupon on re-

direct examination witness further testified, that since

1908, including that year, most of the counties in which

these lands are situated, have employed cruisers and

have cruised the timber lands of the company in these

various counties, including other lands of like character,

which has resulted in largely increased assessments, not
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only of the company's lands, but all other lands of that

character. In making distribution or apportioning this

tax per acre on the total lands inuring to the grant,

—

3,182,169.57 acres,—it is his understanding there would

be included the lands that have been sold and deeded

from time to time from the beginning down to date, that

is, that the acreage 3,182,169.57 acres is the total number

of acres in the grant. After these lands are conveyed

to others, aside from the executor}^ contracts of sale, bj^

which the vendees assume the payment! of the taxes as

between the company and the county, the owners would

pay these taxes on these lands, and the company would

have no record of it in its disbursements. The owners

would pay the taxes when the lands are deeded, and the

taxes paid b}^ the owners would not appear in the figures

which the company charges as having paid on the grant.

That would be stricken from the list. That would be

true as to the executory contracts where the parties paid

the taxes. Whereupon upon recross examination, wit-

ness further testified, that this computation of his, has

been made from the records in the office since 1892. When

the company makes a statement to the sheriff for the

payment of taxes, for each county, every subdivision

that it pays on, is included in the receipt. The company

keeps duplicates of these, in the office and these reports

are made from those duplicates ? He has simply added

together the amount of those receipts for each year in

each county. The amounts paid by the companj^ on

lands that were subject to contracts, and then the

amounts so paid charged against the purchasers, seem to
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be very small. There have been about two or three in-

stances since he has been handling it direct, and they

are small amounts. Where the purchaser or the owner

of the contract had not paid and allowed the tax to be-

come delinquent, the company would pay it. Where-

upon on redirect examination the witness further testi-

fied, that he is tax and right of way agent of the Oregon

and California Railroad Company and the Southern

Pacific Company, and has checked up Defendants' Ex-

hibit No. 7, printed in and part of the joint and several

answer of the defendants in this case, being a "State-

ment showing right of way through unsold East Side

Grant Lands required for Oregon and California Rail-

road," and it is a correct reservation as made by the

company. There are some extra widths that are re-

quired for meeting special conditions. As right of way

agent he could say that that was reasonably necessary

for the operation of this railroad. The tract described

as "North half of Section 15, Township 33 South, Range

6 West. Reserve entire half section for reconstruction of

railroad on account of change of line," is at the point

just immediately south of Tunnel No. 9, where the road

is constructed largely upon trestles and cuts through

points of the hill. It is contemplated to change the line,

taking out those curves and trestles, and a large amount

of the land will be needed for borrow material. The

company has not fully determined just where the re-

located line will be. Whereupon, upon cross examina-

tion, witness further testified, that the Railroad Com-

pany has set this apart so that it will not be included
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in any of the sales made of any of the granted lands,

until after these changes are made, and it sees just what

it needs out of that half section. All of these other

reservations have reference to the permanent track and

for the most part consists of 100 feet on each side of the

track, which gives the railroad company a continuous

right of way through that part of the state, at least of

100 feet on each side of the track, connecting it up with

the i^ublic lands which it obtained, and includes the same

general width of right of way on the odd numbered

sections which it obtained in the even numbered sec-

tions of the grant.

Whereupon defendants offered in evidence Defend-

ants' Exhibit No. 7 to the answer, in connection with the

testimony of the witness, to which complainant objected

as immaterial and irrelevant; which said Exhibit No.

7 is attached to and made a part of the joint and several

answer of said Defendants in this suit, and designated

as Exhibit No. 7 of said answer.

Whereupon P. A. WORTHINGTON, called as a

witness on behalf of defendants, being duly sworn, testi-

fied that he is at present employed by the Southern Pa-

cific Company and has been specially employed by Mr.

Eddy of the Tax Department of the Oregon and Cali-

fornia Railroad Company for the last 30 days going to

the different county seats and checking the rolls and

looking over the tax records all that he could find in the

different counties. His purpose was to find what the

records disclosed as to the amount of taxes paid by the
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Oregon and California Railroad Company on its con-

gressional lands in the different counties, referring to

the lands described in the bill of complaint in this cause

granted to the predecessors of the Oregon and Cali-

fornia Railroad Company under the Act of July 25,

1866 and the Act of May 4, 1870. These certified copies

of the assessment rolls for the year 1911 of the Congres-

sional lands of the Company for the various counties

include unpatented lands unsold, primary; these are in

addition, as he understands, to the lands described in

this suit. He found out by checking over the amount

of land described in the suit, that these are in addition

to those lands, and that would account for the fact that

the Company apparently is paying on some unpatented

unsold primary lands, that are not included in this suit

and makes the difference between the acreage footing

of say Clackamas County as shown in "Defendants'

Exhibit 318" and as shown by the bill of complaint.

In doing the work of preparing this statement in "De-

fendants' Exhibit 318" he checked with the officers where

he could get them to assist him and at times went through

and compared them with their roll and checked them

over himself, and made the balances and saw that they

balanced with the roll. These statements are correct

upon his own knowledge, from the rolls officially on file

with the sheriff or clerk of the respective counties. An

examination of the headings of "Defendants' Exhibit

318" shows that the sheriffs or clerks certified in the

major part of those outside of Multnomah County to

that part of the roll which pertains only to the Congres-
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sional lands, the valuation and taxes thereon, but do not

go into the merits of the school districts and various

other items that are on the roll generally. They did

not use the top of the roll which is usually printed on

these forms of blanks, the rolls are furnished to the vari-

ous counties, like Multnomah for instance, by the State.

That form is the form furnished by the State for differ-

ent assessments and they are uniform for each county.

There may be some minor changes as for the different

ports in different sections of the State. He prepared

personally "Defendants' Exhibit 331" from the records

as he found them in the several counties and these state-

ments are correct as found upon the records of the dif-

ferent counties and were taken from the assessment

rolls—some of them—all that he had would be from the

assessor's rolls and sometimes he would find the tax rolls

in the hands of the sheriff. He found the records in

many instances in the attics, piled away in some corner

of the vault and very hard to find, and in some cases

they could not be found at all, but he examined all the

records that he could find in the counties named in the

statement. Referring to the memorandum "No evi-

dence that this was paid" referring to Lane County

assessment for 1890 stating the number of acres, valu-

ation and tax, witness testified that he found on the roll

opposite the name and tax as to the other items marked

the word "paid." In that particular instance he found

the value was carried out and the number of acres, but

there was no note on the margin of the book showing that

the tax had been paid. Upon further investigation his
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attention was called to the case of the Oregon and Cali-

fornia Railroad Company against Lane County and

James E. Noland, Sheriff, reported in 23 Oregon, to

the effect that that year's assessment, made by the sher-

iff, was involved in litigation and resulted in a suit so

that it appears that for 1890 a part of the taxes on these

lands were paid and a part apparently unpaid, as shown

by the roll, and that the reason of the sheriff's assess-

ment was that it was an assessment upon indemnity

lands that had not been selected that the sheriff made.

Where the items shows the words "Included with other

property" that means that the road bed or the station

grounds and rolling stock of the Company were includ-

ed. These were all carried in one column and he could

not segregate them to tell how much of it was on the land

without going back and getting the levy of that year

and making a calculation. He found this the way in

which the assessment was carried on the roll for Marion

County. He has made a computation as best he could

from these records and from "Defendants' Exhibit 331"

to show^ what taxes have been paid by the Oregon and

California Railroad Company on its Congressional lands

from 1873 down to 1890, both years inclusive, and the

result of his computation is that in Benton County the

average number of acres assessed from 1873 to 1890 were

9753 acres and the tax paid $2546.42, the average tax

per acre 26 cents. In Lane County from 1874 to 1890,

the average number of acres assessed for the time were

52,000 acres, taxes paid $4816.26, the average tax per

acre 9 cents. Linn County, from 1883 to 1890, the aver-
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age acres assessed were 28,714 acres, and the tax was

$1400.00, average tax per acre about 4.8 cents. From
1883 to 1890 Washington County, the average number

of acres of land assessed was 5360 acres and the tax

$1456.56, or an average tax per acre of 27 cents. Yam-
hill County, from 1877 to 1890, 11106 acres was the

average assessment and the tax was $1530.34 or 13

cents per acre. This is substantially correct as shown

by the assessment rolls and by "Defendants' Exhibit

331." Lincoln County was carved out of Benton Coun-

ty since 1891. It is his understanding that the lands

had not been patented or selected by the Railroad Com-

pany and that was why these lands did not appear upon

the rolls earlier. He has undertaken to show by "De-

fendants' Exhibit 331" all that he was able to find in

these various counties and his search was confined to the

counties disclosed in "Defendants' Exhibit 331." He
has made an investigation and search of the records of

Multnomah County prior to 1891 to see whether the

lands in Multnomah County were withheld from tax-

ation or assessment on account of the suit of the United

States against the Oregon and California Railroad

Company, Hurlburt and Evans and the record shows

that the taxes were paid from 1875 to 1890 and the

lands were not omitted from assessment and taxation on

account of that suit. That suit was after the date men-

tioned by him along in 1893. He prepared "Defend-

ants' Exhibit 352." These figures are copied direct from

the records of Multnomah Countj^ and are correct.

Whereupon defendants offered in evidence "De-
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fendants' Exhibit 352," to which complainant objected

as incompetent, irrelevant and immaterial, which ex-

hibit was received in evidence and is hereinafter set out

and described and made a part of this Statement of the

Evidence and identified as such.

Whereupon R. A. BOOTH, called as a witness on

behalf of defendants, and being first duly sworn, testi-

fied that he resides at Eugene, Oregon, and that "De-

fendants' Exhibit 332," being two maps purporting to

show the lands of the Booth-Kelty Lumber Company

in red, and the lands of the Wentworth Company in

green, were prepared in the office of the Booth-Kelly

Lumber Company under his direction. He is a share-

holder and director of the Booth-Kelly Lumber Com-

pany, and is familiar with the holdings of that company

and the Wentworth lands, and believes these maps to be

accurate.

Whereupon counsel for complainant objected to the

testimony of this witness relating to the character of

the lands and their values, within the limits of these

grants involved in this suit as incompetent, irrelevant

and immaterial, and it was stipulated that this objec-

tion shall be considered as taken and made to all of the

testimony of this witness on this subject.

Whereupon witness testified that these lands of the

Booth-Kelly Lumber Company thus indicated on these

maps, are chiefly valuable for their timber—except those

that have been cut over. He does not know the name

of the holding company of the lands colored in green,
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known as the Wentworth lands, but his relation tio these

lands in organizing them into a fire district when he

was manager of the Booth-Kelly Lumber Company, was

with ]Mr. Wentworth of Chicago, who, he understands,

is still interested in the lands. His understanding is now

that they are under the care of L. J. Wentworth of the

Portland Lumber Company in Portland, Oregon. These

lands are chiefly valuable for their timber. Speaking

of the character of these lands, with the timber cut ojff,

they are ordinarily termed stump lands, the stumps

still remain and all of the heavy debris such as does not

burn readily with fires that are run over them for the

purpose of clearing them as well as they reasonabl}^ and

easily can be done for the purpose of protecting the re-

maining forest; they are hillsides, mountainous. The

lands of the Booth-Kelly Lumber Company now owned

in Lane County and in Linn County adjoining those in

Lane, a bit more than half of them, or about 75,300 acres

out of a total of about 136,000 acres, were acquired from

the Oregon and California Railroad Company, and were

originally part of this grant to that Company. He could

not saj^, but INIr. Dixon could say, what proportion of

this holding thus acquired from the Oregon and Cali-

fornia Railroad Company has been completely logged

off. The timber lands owned by the Booth-Kelly Lum-

ber Company, as shown on these maps, are in the western

foothills of the Cascade Range. They are along the

small creeks which are tributary to the Willamette River,

the different prongs, and on the hillsides and ridges

between the streams. They are all mountainous and
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hilly lands, except such as they find on benches formed

by old slides and erosions and the narrow creek bottoms.

The soil varies. It is all more or less rocky. Some of it

is dark alluvial soil on the benches. Some of it is red.

Some of it is rocky ridges. It has no value except for

the timber, where the timber is standing, because the

light is excluded, and there is no growth of vegetation

that is valuable. After they are cut off and the light

debris burned, so as to give a coating of ash, they are

good grazing lands. Grass grows readily wherever it is

seeded, and they form good pasture lands. If it is seed-

ed immediately after burned, with such tame grasses as

are in ordinary use in that locality, they can all be used

the greater portion of the year, if the timber is cut off

and the debris burned and then seeded in the stumps.

The high lands perhaps would be covered with snow

during three or four months of the year, and only the

lower lands could be used. From his knowledge and in-

vestigation, the cost of clearing these lands of the stumps

to render them suitable for plowing, where there is any

soil that could be adapted to pasturage or grazing or

agricultural purposes of any kind, varies greatly because

of the different number of trees on the ground and the

different character of the soil in which they grow. It

would range anywhere from $50 to $500 an acre.

Q. Now, let me put to you this question. Suppose

that an intending settler should apply to purchase one

of these quarter sections in the state of natue in which

it was before any of this timber was cut off, and should

offer to the company, seeking to purchase it, $2.50 an
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acre under this act of April 10, 1869, go on the premises

as an actual settler, and there to make his home as an

actual settler, I wish you would state to the Court

whether or not in your judgment such land is adapted

or was adapted to actual settlement in quarter sections

in that way.

Mr. Townsend: That is objected to as incompetent,

irrelevant and immaterial and calling for a conclusion

of the witness both upon a question of fact and law,

and not being a subject that comes within the scope of

expert testimony in any way.

A. It is not adapted to settlement, and settlers

could not make a living on it until after the timber was

removed because of shade excluding the light and pre-

venting any vegetable growth.

Q. Would or would not such settler be able to make

a living on these lands for himself, or for himself and

family, without cutting and selling the timber there-

from ?

A. He would notl.

Q. What, then, is the chief value of these lands and

of lands similarly situated in this grant ?

A. In their virgin state ?

Q. Yes, that is what I mean.

A. The lands to which I refer belonging to the com-

pany and those intermingled are chiefly valuable for

their timber.
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Q. What would you call these lands then, what

class would you put them in, agricultural or timber or

stone or grazing, or what?

A. Timber-lands.

Q. About what proportion of these lands belonging

to the Booth-Kelly Lumber Company in your judgment

are without any soil that would be useful for any pur-

pose—I mean that are rocky or contain no soil of value

or are unfit even after cleared and grubbed for agricul-

tural purposes or grazing purposes ?

A. The percentage that would not do for grazing

is very small, practically all do for grazing except where

there are rocky ridges and where it is too rocky to allow

the grass to reach the soil ; but the percentage of that is

very small as far as our land is concerned.

Q. You say it is nearly all suitable for grazing after

it has been cleared of the timber and the debris by burn-

ing, and after being seeded. Supose that a settler or a

man buying one of these quarter sections of logged off

land was expected to make his living by grazing on tlie

quarter section, and was not permitted to have the out-

range all over the country, you may state whether or

not the grazing on this quarter section under these cir-

cumstances would be sufficiently good to enable him to

suport himself or his family.

A. It would not be. It is not the custom for one

one to use grazing lands unless they have some arable

land to use in conjunction with it, so that they may pro-

vide winter feed ; but I consider the lands splendid graz-

ing lands, and he could rent them to others.
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Q. About what rental could he get from them, as

compared with the rental charged by the Forest Re-

serve, or do j^ou know?

A. If they were seeded he could get from 50 cents

to one dollar per year.

Q. Per acre?

A. Per acre, yes ; and seeded.

Q. From whom could he get that—large herds-

men?

A. Yes, and the ranchmen who own stock.

Q. About what would it cost him to prepare this

land for seeding and pasturage and to put it in grass,

as you have indicated?

A. If he simply runs a fire over it the cost would

be very slight, unless he was unfortunate in burning ad-

joining timber for which he might be liable. The fire

spreads over it quickly, and perhaps would permit 70 to

80 per cent of it to be used for pasture, and the cost of

the seed would be from $1.25 to $2.50 per acre, owing

to the kind of grass and quantity that he sowed on it.

Q. And does that include the labor of seeding as

well?

A. Yes, sir. I think so.

Q. Now, does this grass that you refer to in that

way require reseeding anually, or is it like meadow or

something of that kind that lasts for a number of years

and then would have to be reseeded?
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A. The custom, of course, or good custom, would

be to have perennial grasses, those that don't require to

be seeded often.

Q. Then they would simply be reseeded after they

had run out?

A. Yes, sir.

Q. Like an ordinary meadow in bottom lands?

A. Yes, sir.

Witness further testified that he was familiar with

the unsold lands of the Oregon and California Railroad

Company in Lane County ; some of them in Linn, Doug-

las and Josephine, and that the lands of the Booth-

Kelly Lumber Company are similar to the remaining

lands of the Oregon and California Railroad Company

that are intermingled and lying in the same vicinities.

He would call these unsold lands timber or burned over

lands. They are essentialty the same in soil or in rock

or in topography, in a general way, as the lands of the

Booth-Kelly Lumber Company, and he would say as to

the ability of a settler to make a living on these lands

in their native state, that the settler could not do it. Of

course, by that, he means if the settler remains on the

land all the time. It is a mere guess as to what is the

present value of the best particular quarter section of

these timbered lands, either unsold or belonging to the

Booth-Kelly Lumber Company, measured by its market

or commercial value. There is no market for the lands

now. There is no call for lands in that locality except as

the Booth-Kelly Lumber Company may be picking up
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occasionally a claim that adjoins their own. He does

not know of any lands being sold in the market in the

ordinary way. The Booth-Kelly Lumber Company

buys some lands. He could give something of an idea

what it pays for them, meaning the Booth-Kelly Lumber

Company. The highest price that he knows, of timber

investors paying for this class of land per quarter sec-

tion, taking the best quarter section in Lane County, is

about $1.00 per thousand on a stumpage basis. There

are quarter sections that wovild be worth $10,000 at that

rate. There have been no sales of these timber lands in

the vicinity of the lands of the Booth-Kelly Lumber

Company that he can recall, where they paid as high as

$10,000 per quarter. There have been, however, within

the last year, lands sold in western Lane County at about

the rate he has named. The price that he named is the

extreme price so far as he is advised, but there have

been quite large sales within the last year in the Siuslaw

region. He knows that the Johnson-Wendling Lumber

Company made a large purchase in Lane County in the

last year. This concern is composed of G. X. Wendling,

of San Francisco ; two of the Johnsons, and the Fleisch-

ackers of banking interests in San Francisco and largely

interested in power lines. He cannot tell how many

acres these gentlemen purchased in the sale mentioned

by him. In the papers it is frequently referred to as a

billion and a quarter and a billion and a half feet, and

he has seen the map. It covers, or at least it is a number

of different townships, but the acreage he could not: give.

It would be considered a large purchase. The lands of
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the Booth-Kelly Lumber Company were purchased

from the Oregon and California Railroad Company be-

tween 1898 and 1902.

Q. I wish you would state, Mr. Booth, in your own
way, whether or not at the time you made these pur-

chases, or at the time they were made, by the Booth-

Kelly Lumber Company, they were made in the usual

and ordinary course of business and at the then market

price. State the circumstances under which these pur-

chases were made, and including your judgment as to

whether or not the prices paid were at the time reason-

able.

A. The parties who organized the Booth-Kelly

Lumber Company had been operating for quite a good

many years previously in Josephine County, and atten-

tion was first called to the fir timber at Saginaw in 1896.

We had been operating about ten years in Josephine

County on lands purchased from the Oregon and Cah-

fornia Railroad Company and others, and came to Sagi-

naw to look over the operations there of Mr. J. I. Jones

in 1896, and soon thereafter leased his plant for one year,

with privilege of buying. At that time these lands were

involved because he had contracts running with the com-

pany and they were assigned to us. Within the year

we exercised our right to purchase, took over the con-

tracts and bought a few hundred acres additional lands

in that locality. The price that we paid for the lands

that were under the contract was the price at which they

had been sold or bargained to Mr. Jones, and the price

that we paid for the adjoining lands was the price tJiat
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was asked us when we applied for it. After about a

year's operation, or during the close, about the close of

1898, we applied for other lands known now as the

Wendling Basin. The lands were on the market then,

had been frequently quoted from $6 to $6.50 an acre,

and we entered into a contract in March, 1899, for 18,000

acres plus, at $7 an acre, is all that we were asked for

them. In fact it was 50 cents per acre more than they

had been quoted to us in the beginning of the negotia-

tions, but our company was small and taking a less area

than had first been discussed; the price was advanced

50 cents. During 1898 and for two or three years there-

after we made frequent purchases from the company,

but purchased more of the company lands from others

who had contracts with them. In this way we purchased

all the lands, all of the company lands that are shown by

these maps. And during the same period, and since, we

have purchased the intervening even sections. The

prices that we paid were the prices asked by the Railroad

Company, and were open to all buyers so far as I know.

We paid the usual market prices in the usual way.

Q. How did these lands compare in quality with

the remaining unsold company lands in the vicinity?

A. Well, we aimed at all times to buy in compact

bodies, and in the purchases that I refer to we did buy

in compact body unless it was a place where lands were

burned.

Q. Before you made these purchases did the Booth-

Kelly Lumber Company inform itself by cruising or in
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any way as to the timber character of these lands?

A. It did.

Q. In doing this, did it proceed in any other or dif-

ferent way from that of any prudent buyer of timber

lands in western Oregon?

A. I think not. The lands were examined by mem-
bers of the company and their cruisers, then written into

a contract. Before examining, however, we would con-

fer with the Railroad Companies as to whether the lands

were sold and at what price they would be offered us,

and ordinarily we were given time to cruise them.

Whereupon witness further testified that no consid-

eration was ever extended or given to the Booth-Kelly

Lumber Company that was not extended or given to

every other timber buyer that sought to buy land from

the Oregon and California Railroad Company. He
could not give the average price per acre of these lands

purchased from the Oregon and California Railroad

Company which the Booth-Kelly Lumber Company

paid, but he could give the price stated in the principal

contracts. The increase in value of timber lands and

timber holdings in all parts of western Oregon, since

the purchase by the Booth-Kelly Lumber Company of

these lands, has been quite marked. In fact Booth-Kelly

Lumber Company was the first large buyer from the

Oregon and California Railroad Company in the in-

terior, to do an interstate business. The Booth-Kelly

Limiber Company demonstrated that the timber had

value and was a fair competitor with other fir timber
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shipped from coast points. When that was known, buy-

ing became general. Large timber buyers have made in-

vestments in Western Oregon and now have holdings

there, from Wisconsin, IMichigan, Minnesota, Illinois,

Iowa, and other points, and also by people in Oregon.

He considers that the Booth-Kelly Lumber Company

was the pioneer company in demonstrating the fact that

these timber lands when accessible to transportation, had

a value resulting from the manufacturing of the timber

into lumber and its shipment. Then later investors from

these states mentioned, gradually came into this market,

and from tbat time, the market gradually appreciated.

He can name quite a number of these people who have

thus come from these states and made investments in

various parts of Western Oregon in the timber sections

:

Charles Green, the Wentworths, the Wright-Blodgett

people, various people from Saginaw, Michigan, the

Danahers and others from Detroit, the Drew Timber

Company, and many others. The investments of these

people, extended to timber lands of Western Oregon in

different localities, both within and without the grant.

From the date of the organization and operation of the

Booth-Kelly Lumber Company, the price of timber

lands in Western Oregon has been gradually appreciat-

ing, and he thinks, it is continuing. This market has

developed in all of the counties of Western Oregon

where there are timber lands. Those who invest for the

purpose of operation, either immediately or within a rea-

sonable time, buy only within the influince of transpor-

tation facilities. There are others who buy for the pur-
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pose of holding a long time who pay little regard to

transportation facilities, but buy for investment pur-

poses. Transportation facilities are the principal factor

so far as properties are concerned ; that is, transportation

that in some way gets connection with the ocean or a

rail line. He has lived in Oregon all his life, and most

of the time in Western Oregon. He commenced lum-

bering first in 1880, and has been interested in it at all

times since, and has been acquainted with the value of

these timber lands, or their market value, or whatever

value they may have had, from 1880 down to the present

time. These timber lands of the Oregon and California

Railroad Company had no market value about 1880 of

consequence for timber purposes or otherwise. At times

small tracks, 40 or 80 or 160 acres, were purchased by

small mills for local use, and at the time in the 80's when

the railroad was extended from Roseburg south, there

was some little market developed in that way for railroad

use, but not in any other way. He thinks that these

lands first began to have a market value about 1898;

that their purchase was the first of consequence. About

1898 all the principal valleys of Western Oregon had

been settled in a general way, and these valleys were

used mostly for agricultural and grazing purposes. The

first large claims were taken under the Donation Land

Act and subsequent acts for homesteaders, the pre-emp-

tion law and public entry. In 1898 there was little land

in the valley belonging to the railroad companies. There

was considerable in the foothills that was purchased for

agricultural and grazing purposes. Prior to 1898 there
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was no demand in the region of the holdings of the

Booth-Kelly Lumber Company by purchasers, or by any

one, for these timber lands of the Oregon and California

Railroad ComiDany. When Booth-Kelly Lumber Com-

pany went in there, these timber lands of the railroad

company were all offered for sale. There had been no

purchases of any consequence. The timber lands of

Josephine County, were purchased earlier than those of

the Willamette Valley. The timber lands there, were

mostly covered with pine, and had uses different from

fir, and the operations followed immediately there, after

the completion of the railroad. The chief value of these

lands was their timber. He was interested in the manu-

facture of sugar pine and other pine lumber at Grants

Pass for a number of years. The concern was, Sugar

Pine Door and Lumber Company. He became an em-

ploye in August, 1888, shareholder in 1889, secretary

in 1890, and manager in 1895. They sold their business

there, after the organization of the Booth-Kelly Lumber

Company, he thinks, in 1903. Practically all the timber

of the Sugar Pine Door and Lumber Company that it

purchased, was logged off by 1903, and the Sugar Pine

Door and Lumber Company was manufacturing lumber

that it purchased from the mills. The Sugar Pine Door

and Lumber Company manufactured sash, door and

general finish from sugar and yellow pine, or what is

now known as California white pine, and the bird's-eye

pine was used in some high class finish. It also manu-

factured box shooks and things of that kind—that was

the principal item of business. Most of these lands that
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were owned by the Sugar Pine Door and Lumber Com-
pany were acquired from the Oregon and California

Raih'oad Company.

Q. What would you say as to the character of the

soil there, and as to the fitness for any particular use

after the timber was removed?

A. The most of the pine that we operated was taken

from the granite soils. It grows there on that class of

land more than any other, at least in all the regions near

the railroad where we operated. The soil has little value

after the timber is removed. There is, however, a red

soil in the country, in that section where the pine also

grows, that is valuable for fruit purposes.

Q. What would it cost, roughly speaking, to take

the stumps out of this land that you refer to in Josephine

County, and to make it arable, where there is any soil

for that purpose?

A. It would varj^ I think, from $20 to $50 an

acre. The trees are scattering, and there is but little

underbrush.

Q. Less stumps per acre on that character of land

than on the lands in Lane County ?

A. Yes, and they are more easily removed.

Whereupon defendants offered and there was re-

ceived in evidence Defendants' Exhibit 332, which

is hereinafter set out and described and made a part of

this statement of the evidence, and identified as such.

Whereupon witness further testified

—
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Q. Mr. Booth, some testimony has been offered in

this case from Mr. Charles W. Eberlein, and a report

has been introduced in evidence written by Mr. Eberlein,

on the subject of the agitation in Western Oregon, or

in Oregon, to compel the Oregon and California Rail-

road Company to sell these unsold lands involved in this

suit, and I think it is stated by Mr. Eberlein in substance

that you had something to do with this matter. I deem

it proper that you should make such statement on that

subject as you care to make, and I will ask you therefore

to state what, if any, connection you had with that mat-

ter, and what knowledge you have on the subject, stat-

ing the same in your own way.

A. Will I confine the statement to tliat phase of

Mr. Eberlein's testimony to which you refer?

Q. For the present, yes.

Mr. Townsend: The Government objects to evi-

dence of this character on the same ground that was

urged during the examination of the witness Eberlein,

namely, that it is incompetent, irrelevant and immaterial,

the cii'cumstances under which the Government instituted

this suit being in no sense a defense existing in favor of

the Railroad Company.

Mr. Fenton : Counsel for the defendants understand

the obj ection is made, but deem it proper that the witness

shall make such statement as he cares to make on this

subject.

Mr. Townsend : Now, may it be understood that this
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objection shall apply to all of the evidence of this wit-

ness upon the subject without renewing the same?

Mr. Fenton: Yes, it may be so understood.

A. Mr. Eberlein testified, as I understand it, that

members of our company, and myself in particular, agi-

tated the matter of forfeiture of the grant; that I had

been at various meetings where there was such agitation,

and that I had presided at one. The statement is un-

qualfiedly false.

Q. Mr. Eberlein somewhere in his testimony, I

can't call particular attention to it, stated in substance

and effect that these contracts made by the Oregon and

California Railroad Company for the sale of these lands

which were ultimately conveyed to the Booth-Kelly

Lumber Company were improvidently made, and that

certain officers of the Oregon and California Railroad

Company, or certain employes of the company, were

covertly or secretly interested in these contracts, or some

of them, and that from his investigation of the matter

he felt that the contracts were not made in good faith

on the part of the Oregon and California Railroad Com-

pany, and that there were some favors of some kind ex-

tended to the Booth-Kelly Lumber Company for cer-

tain undefined reasons, and I think I recall asking him

if certain particular officers whose names had been asso-

ciated with the transaction were in this deal, to which he

replied No, but that certain others were. I wish you

would, in your own way, on behalf of yourself and on

behalf of the Booth-Kelly Lumber Company, and on
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behalf of the Oregon and California Railroad Company

employes, state what the fact is in that respect, and

whether or not any favors were extended, or any em-

ployes of the Oregon and California Railroad Company

were interested, directly or indirectly, in this matter.

A. The best answer, I think, is to review the cir-

cimistances of the organization of the company and the

purchases of the land. As stated before, the first pur-

chase that we made of these lands (I refer now to the

lands of the Booth-Kelly Lumber Company) was made

from Mr. J. I. Jones. The company had not been or-

ganized, nor had any members of it had any acquaintance

with ]VIr. Jones at the time of the initiation of this trans-

action. After acquainting ourselves somewhat with

the manufacture of fir and its uses, and believing that

a business could be built up by its manufacture, we

brought the matter to the attention of a nimiber of gen-

tlemen whom we knew, and with whom we had business

relations in California, and we talked to the principal

officers of the company in relation to further operations,

the uses of the materials, and the places where it could

be marketed, and rates that would be given. This matter

was taken up directly with INIr. C. P. Huntington, ^Ir.

H. E. Huntington, INIr. George Crocker and Mr. Wil-

liam H. INIills. After negotiating with Mr. Mills for

the lands in the Wendling Basin, which was the first

purchase of consequence

—

Q. That is in Lane County, I believe?

A. In Lane County, as shown on the map that has
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been introduced—we agreed to purchase the lands at

$7 per acre, which, as I stated a while ago, is 50 cents

more than the price that was first asked, on account

of our taking a less area than had been first discussed.

The purpose of selling us the lands was to build up the

transportation business of the road, and after the con-

tract: had been agreed to, and even after it had been

written, we were not permitted to sign it until we had

made an agreement for the manufacture and the trans-

portation of the lumber. We made such agreement with

Mr. C. P. Huntington simultaneously with the signing

of the contract, and agreed to move over the rails of the

company from Wendling, one point, not less than 2500

carloads of forest product within twelve months from

the time that they would lay their rails to our mills. We
purchased the right of way for that track, gave them

the ties, and fulfilled our part of the contract. We have

been operating since. As to whether it is improvident

or not, the best answer is the condition of that community

now. It is populous and prosperous, and ten-fold more

settlers than there were at that time. We received no

favors in it whatever.

Q. You say settlers—you mean people living in the

country?

A. People living in that locality, employed in lum-

bering and supplying those who are employed in lum-

bering. There was no member of the company, of the

railroad company, or of any other railroad company,

interested then or at any other time or in any lands
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that the company have owned or do own ; that is to say, at

any time that the company owned them. After the

company had purchased as much land as its principal

officers thought it should have, and a quantity sufficient

to operate over an extended period of time, I called the

attention to the directors to a body of land that was

lying adjoining some that we had already purchased, and

suggested that the company should own it. It was de-

cided by the directors that they had purchased a suffi-

cient quantity, and I then asked for permission to form

a company to buy the lands so that they might be held

in friendly hands. That was the last large purchase of

lands made from the company in which I was interested,

and I was one of 25 who purchased them. The pur-

chase was made in the name of John F. Kelly, a trustee,

and at the time the purchase was made there was no

thought of 3iny one in connection with the railroad being

interested, but at a later time some of the employes of

the company

—

Q. Of the Southern Pacific Company?

A. Of the Southern Pacific Company, were inter-

ested, but the lands were eventually sold to the Booth-

Kelly Lumber Company; but before they were, all the

individual members sold their interests.

Q. I will ask you to state whether any officer or

employe of the Oregon and California Railroad Com-

pany was interested, directly or indirectly, in this so-

called Kelly contract, or in any of these lands that after-

wards came to the Booth-Kelly Lumber Company.
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A. Well, I think the parties were officers who were

interested while they were held by Kelly.

Q. Well, I say the Oregon and California Railroad

Company?

A. Oh, no, sir; they were not. I beg your pardon;

none of them, or in any other lands owned by the Booth-

Kelly Lumber Company.

Q. I wish particularly to inquire whether or not

Mr. Richard Koehler, who was First Vice-President of

the Oregon and California Railroad Company and Gen-

eral ]Manager of the Southern Pacific Company at that

time, of the lines in Oregon, and who had been connected

with the Oregon and California Railroad Company since

1874 down to I think 1904, had, directly or indirectly,

any interest in any of these lands or in this contract.

A. Absolutely none.

Q. I will ask you whether George H. Andrews,

Acting Land Agent and Secretary of the Oregon and

California Railroad Company for a great many years,

and who resigned September 15, 1904, and was succeeded

by Mr. Charles W. Eberlein, and who had been with

this company from the early days down, and who is

now dead, had any interest in these lands or these con-

tracts, directly or indirectly, or ever had?

A. He did not.

Q. I will ask you to state whether or not Mr. Wil-

ham F. Herrin, Chief Counsel of the Southern Pacific

Company since 1894, down to the present time, had any
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interest in these lands or contracts, directly or indirectly,

or in any other way.

A. He did not.

Q. I will ask you whether or not Mr. William D.

Fenton, who became counsel for this company in June,

1891, and who has continued in such relation up to the

present time, ever had any interest, directly or indirect-

ly, in these lands, or was connected, directly or indirect-

ly, with the Booth-Kelly Lumber Company in any way.

A. He was not. Neither he nor any of the per-

sons named ever had any discussion, and so far as I

know any thought of such a thing.

Q. I will ask you to state whether Judge William

Singer, Land Attorney of the Company, and connected

with the Southern Pacific Company and the California

and Oregon railroad. Central Pacific Railway Company

and these companies since 1878, and continuously since,

and still in such position, ever had any connection with

Booth-Kelly Lumber Company or any interest in these

lands, directly or indirectly.

A. None whatever.

Q. I will ask you to state whether or not any of

these gentlemen, or all of them, because of any po-

litical relations to you or to any member of Booth-

Kelly Lumber Company, ever exercised, attempted to

exercise, or suggested to the Booth-Kelly Lumber Com-

pany, or to you, or yon to them, any favors, concessions,

undertakings or arrangement because of any political

relations or otherwise.
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A. Absolutely none.

Q. Then, as I understand, Booth-Kelly Lumber

Company bought these lands from the Oregon and Cali-

fornia Railroad Company in the same way as any other

purchaser, and upon the same basis?

A. That is my understanding.

Q. Who was William H. Mills?

A. He was the Land Agent.

Q. Where was his office?

A. Located in San Francisco. The first purchase

of consequence that we made was directly with him.

Q. Who fixed the price for the Oregon and Cali-

fornia Railroad Company on these lands that were pur-

chased through Mr. Mills?

A. Mr. Mills did. I would like to add, if I may be

permitted

—

Q. Go ahead.

A. That the majority of the lands formerly owned

by the Railroad Company that were later purchased

by us was purchased indirectly or purchased from

parties who assigned contracts with the company, with-

out any knowledge or initiation from us.

Q. These persons from whom you took assign-

ments, were they any of the company's employes or

persons interested?

A. They were not:.

Q. And were these officers or any of them that
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I have named interested in those contracts?

A. No, sir, or in any lands that we own or ever

owned.

Q. I desire to call your attention to a statement

contained in Mr. Eberlein's report, Defendants' Ex-

hibit 309, found at page 80, which reads: "It may be

asserted confidently that the present movement against

the Oregon & California land grant was not instituted

by persons wishing to settle, nor is it a movement for

the general good." This report bears date May 1,

1908. "It has been brought on by agitation begun by

certain large timber holding interests in Oregon for the

sole and express purpose of compelling the railroad

company to part with its timber holdings, in order that

they might be acquired by these same timber holding

interests. This fact has been well known by the land

officers of the Oregon & California Railroad Company

since the agitation was commenced, but it is brought to

light clearly by the statement of Mr. A. C. Dixon of

Oregon, an officer of the lumbering and timber holding

corporation of the name of 'The Booth-Kelly Com-

pany,' before the Coinmittee on Public Lands of the

House of Representatives, on March 12, 1908. (See

'Hearings Held Before the Com. on the Pub. Lands,'

etc., page 76), where he says: 'It was at a meeting of

shippers, mostly lumbermen, that the question of dis-

posal of lands still in the hands of the original grantees

(Oregon & California Railroad Company) was first

brought out in a public way, and the lumber interests

were behind and favored every resolution on this sub-
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ject adopted in the State and are still in hearty accord

with the original purpose of the movement.' And, fmo-

ther: 'The Government, with all the agencies at its con-

trol, should secure their (the people's) rights from an

offending corporation in a suit which we and other

public-spirited citizens of our State have proposed and

furthered continuously since it was first brought to

public notice.' " This appears to be a quotation from

the remarks of Mr. Dixon, set out at page 76 of a State-

ment of Mr. Dixon, made at the Hearings held before

the Committee on the Public Lands of the House of

Representatives, March 12 and 14, 1908, on Senate

Resolution No. 48, instructing the Attorney General to

institute certain suits, etc., published by the Government

Printing Office at Washington, 1908; and I have veri-

fied the quotation from this statement of Mr. Dixon,

as thus reported, and it seems to be an accurate copy

of what Mr. Dixon is purported to have said. In view

of Mr. Eberlein's statement in this report and his testi-

mony elsewhere, that you attended and presided at one

of these meetings, I wish you would state further, if

you care to, what meetings, if any, you attended, where,

and what was the purpose of these meetings, and what

was the subject under consideration, whether you had

anything to do with making this statement quoted from

Mr. Dixon, or whether the Booth-Kelly Lumber Com-
pany, other than as represented by Mr. Dixon, so far

as you know, took any such position.

A. I never attended any meeting that had for its

purpose the discussion of the forfeitm-e of the grant, but
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I attended one meeting in 1906 at Eugene that was

called by the commercial organization at Cottage Grove.

Their call was extended to the commercial bodies of

the towns of the Willamette Valley. The meeting was

quite largely attended in which they were discussing

the proposed advance in rates, mainly what was known

as the $3.10 rate to Bay points, but also the increase

in the eastern rate.

Q. You mean lumber rates?

A. Lumber rates. I did not preside. I spoke at

that meeting.

Q. What is the fact as to whether or not this meet-

ing was called and attended mainly by persons who were

interested in the manufacture and sale of lumber?

A. The call was a general one to people in the

Willamette Valley. It was attended by quite a number

of gentlemen from Portland, representing the transpor-

tation committee, as I think, of the Chamber of Com-

merce, and various other members of the commercial

bodies of the Valley.

Q. Was there at that meeting under discussion

the subject of compelling the Oregon and California

Railroad Company to sell its unsold timber-lands?

A. Not so far as I recall.

Q. What was said, if anything, if you recall, at

that meeting about an effort to be made to forfeit the

grant for failure to sell the lands at all, or for failure

to sell it in accord with this act of April 10, 1869, at
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$2.50 an acre and to actual settlers, and in quantities

not to exceed 160 acres?

A. Well, the matter discussed principally was the

matter of rates on lumber, and so far as I recall nothing

else. That is what I discussed.

Q. Was there or not any statement by any repre-

sentative members there that the lumbermen should in-

stitute some method of reprisal looking towards forcing

the company to sell these lands or to forfeit the grant if

these rates were advanced? Was there not something

of that kind said?

A. Nothing that I recall. It would have been ab-

surd, of course, for the owners of timber-lands to urge

forfeiture of the grant, when they would certainly know

it would cloud their own titles.

Q. Well, at that time, Mr. Booth, isn't it true that

the timber men, I mean the people who desired to in-

vest in these lands, were opposed to the company's dis-

continuance of sale?

A. Well, I don't think that was so with timber men

any more than other classes of people. There was a

general remonstrance against it, and it extended to all

classes of people, that it was not right and a mistaken

policy, and so on.

Q. That is to say, to suspend the sales of the land?

A. To suspend the sales of the land.

Q. As they had been sold theretofore?

A. Yes, sir.
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Q. Was there or not any particular demand voiced

at that meeting, or any other, that these lands should

be sold at $2.50 an acre to actual settlers in quantities

not to exceed 160 acres?

A. There was not at that meeting, nor at any other

meeting that I know of.

Q. The opposition, as I understand you, then, to

the 23olicy was because the lands were not open to sale,

as they had been theretofore.

A. That is it.

Q. Did you or did you not have anything to do

personally with the preparation of the joint memorial

which was passed in February, 1907, by the Legislature

of the State, introduced, I think, by Senator Mulit of

Jackson County, other than to vote for it with all the

other senators?

A. I had nothing to do with the preparation of it.

I voted for it.

Q. The records of the Senate and of the House

show that it was practically a unanimous vote on that

measure. Was there or not any discussion in the Legis-

lature on that subject?

A. I think there was. A number of senators spoke

in favor of it.

Q. That was in February, 1907?

A. About that time, yes, sir. There was a general

demand for it from the constituency all over Western

Oregon,
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Q. That demand was because the company had

not continued to sell the lands as before?

A. Yes, sir. Now, if I may refer to a further

statement there in connection with our company?

Q. Yes.

A. And the matter of agitation. I am informed

that Mr. Eberlein said that we had threatened to have

such measures introduced.

Q. I don't find that in the record. I don't think

it is there.

A. I think it was in the newspapers.

Q. Well, I don't think it is in the evidence, but you

may make your statement.

A. Because the company declined to sell us lands.

That is not true, so far as I know. We never applied

to the company for any lands that we did not purchase

unless it might be two or three sections that were inter-

mingled with ours. That was about the time the lands

were withdrawn. But we never had any trouble with

the company in any way in relation to the purchase of

the lands—never any misunderstandings, and had no

occasion whatever from that cause to agitate the for-

feiture of the grant.

Q. I wish you would refresh my memory by stat-

ing who were the members of the Transportation Com-

mittee of the Chamber of Commerce that attended that

meeting at Eugene to which you refer, in 1906.

A. Mr. Devers was there.



2606 O. (| C. R. R. Co., et al.

Q. A. H. Devers?

A. Yes, sir.

Q. H. Wittenberg?

A. I am not sure as to Mr. Wittenberg. Mr.

Samuel Connell I remember. I don't know whether he

was there as a member of the body, but I remember his

beino- there. I don't think I can name any others, al-

though I know there were several of them.

Q. Mr. Samuel Connell, I believe, at that time was

in the manufacturing of lumber, the same kind of lum-

ber, here in Portland?

A. Yes, sir ; and I am inclined to think at that time

he was Secretary of the Chamber of Commerce; if not

he had been prior.

Q. Mr. Devers was a

—

A. Member of the Committee.

Q. Member of the Committee. He was not in the

lumber business.

A. No, sir; a grocer.

Q. He was a grocer?

A. Yes, sir.

Q. This meeting, then, was primarily to discuss a

proposed increase of rates on lumber, common lumber,

common green lumber, that was destined to Bay points

in California, from $3.10 to a rate of about $5. Is that

correct?

A. That is correct. I think also it had to do with
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the advance of the eastern rate from 40 cents to a

higher price.

Q. Fifty cents?

A. Yes, sir.

Q. And at that time the rates put in by the com-

pany, or threatened to be put in, or announced to be

put in, were satisfactory to the Portland lumber manu-

facturers, who didn't use the railroad but who shipped

by water, and were not satisfactory to the interior manu-

facturer?

A. That is correct.

Q. It was claimed, was it not, by the Booth-Kelly

Lumber Company, that this rate of $3.10 had been put

in by Mr. C. H. Markham about the time the Booth-

Kelly Lumber Company established its business at Sag-

inaw and Wendling, and that it was not a temporary

rate but one that was to be continued? That was the

claim, was it not?

A. The statements that have been made by mem-
bers of the company, and by myself, were that it was a

temporary rate when it was first made, but that after

a year's time the rate had been tested, that it was satis-

factory and was made permanent.

Q. Do you recall the fact that during that agita-

tion of rate Mr. Stubbs, Traffic Manager, came to Ore-

gon, and that there was some effort to agree on the

restoration of that rate? He went to Wendling. He
went over these properties with you and with other mem-
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bers of the Booth-Kelly Lumber Company. Do you

recall that circumstance?

A. I do.

Q. Do you recall that it was contended by the

Company officials that the rate of $3.10 under the cir-

cumstances was not a compensatory rate, and that for

that reason they ought to and should raise it; that it

was afterwards litigated, and the rate was made $3.40?

A. Not just in the way you state it, Mr. Fenton.

Q. Well, just state it. I am stating from general

recollection.

A. At that time our Wendling mill, the principal

mill, was shut down, and JNIr. Stubbs asked if we would

operate it if the $3.10 rate was restored. We informed

him that it would be, and he restored it on common green

rough lumber, and we continued to operate. At a later

time it was taken out and the $5 rate put in, and then it

was litigated.

Q. Well, that is right. And what was the ultimate

result of the litigation?

A. The rate was made $3.40.

Q. Do you recall that in that matter there was a

difference of opinion among traffic officials in Oregon

and traffic officials in San Francisco as to this con-

troversy, and that the Oregon end of it, including Mr.

Markham, wanted to maintain the $3.10 rate?

A. I do.
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Q. That was a fact?

A. Mr. Markham wanted to maintain it, and other

members. Mr. Stubbs was opposed but yielded.

Q. Now, then, that was the subject really under

consideration at this meeting in Eugene in 1906, was it?

A. It was ; and in connection with the eastern rate

also.

Q. That is what I mean.

A. Yes, sir.

Q. In the discussion there do you recall that there

was anything said or intimated by anybody as to the

land matters?

A. Except indirectly. I remember this, that the

establishment of the company's mills operating on its

own lands was considered unfair to mill men.

Q. You refer now to the company's mills on

—

A. The Wendling branch.

Q. On the Wendling branch, situated at Marcola?

A. Marcola, yes.

Q. Now, who considered it really a breach of good

faith or an improper thing for the company to do under

the circumstances? What manufacturing concern?

A. Well, as a matter of good faith I don't know

that any one did, but it was very generally condemned;

I think by all of us. I know it was by me.

Q. That is to say, the Booth-Kelly Lumber Com-

pany and other manufacturers felt that the company
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ought not to engage in a business in which they were

common carriers and in which others who were patrons

of the road were making their Hving and making their

profits, if any?

A. Yes; because these parties had purchased the

company's lands, demonstrated that they were valuable,

and were then operating and were at a disadvantage in

selling if the companj^ provided itself with its material.

Q. Now, then, that was a source of some irritation

between the manufacturers and owners of timber-lands

and the company?

A. It was a matter frequently talked about, yes.

Q. Now, did that give rise or occasion to the policy

which later became generally supported by the public,

leading to the attempt to forfeit the grant?

A. It might have been a factor, but I don't think

a verj'^ material factor. Now, it was stated, if I may

answer that more fully, in Mr. Eberlein's testimony

that the Railroad Company was compelled to do this

largely on account of the acts of the Booth-Kelly Lum-

ber Company.

Q. On account of raising the price of ties?

A. Yes, and cancelling contracts for ties.

Q. What is the fact about that ?

A. It is absolutely false. The Booth-Kelly Lum-

ber Company never did cancel a contract with the Rail-

road Company, could not if it wanted to; but it fre-

quently permitted contracts to be cancelled and never
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had any trouble with the Railroad Company as to the

sale of its product.

Q. Was there or not about that time a sharp ad-

vance in the price of ties by all dealers?

A. Yes, sir; in all kinds of lumber, not ties alone.

Q. What was the occasion of that sharp advance?

A. The extended markets and the general demand

for lumber.

Q. Do you recall what was the price of ties about

that time?

A. I do not.

Q. Mr. Booth, I show you what purports to be a

certified copy of "An Act Supplementing the joint res-

olution of Congress approved April thirtieth, nineteen

hundred and eight, entitled 'Joint resolution instruct-

ing the Attorney General to institute certain suits,' and

so forth," which appears to be an Act of Congress, ap-

proved August 20, 1912, commonly known as the In-

nocent Purchasers Act, which, for the purpose of iden-

tification, may be marked Defendants' Exhibit 333. Do
you recall the fact that such an act has been passed?

A. I do.

Whereupon witness further testified that the Booth-

Kelly Lumber Company has a suit pending known as

one of the forty-five Innocent Purchaser suits in this

court, and that the lands involved in this suit and

in another suit against John F, Kelly, Trustee, and a
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third suit in which Booth-Kelly Lumber Company is

interested, aggregate about seventy or seventy-five

thousand acres, the entire purchase from the Oregon and

California Railroad Company.

Whereupon defendants offered and there was re-

ceived in evidence Defendants' Exhibit 333, which is

hereinafter set out and described and made a part of

this statement of the evidence, and identified as such.

Whereupon witness further testified that it was his

understanding that Charles W. Eberlein testified that

on account of some grievance of the Booth-Kelly Limi-

ber Company, W. C. Hawley was induced to run for

Congress for the First District, and to introduce the

resolution of forfeiture, and that witness urged him to

support it. This statement is not true, and witness

never at any time suggested to Hawley that he should

run for Congress, and never discussed the matter of

forfeiture with him at any time prior to his election, or

at any time prior to the introduction of the resolution

known as the Fulton resolution. After that resolution

was introduced, he talked to Hawley about it, at the

time witness was a witness before the Interstate Com-

merce Commission, as it affected the purchasers of the

giant. He had a short conversation with Hawley in

which Hawley stated that the matter had not been very

generally canvassed, and what would be done so far as

innocent purchasers, if there were any innocent pur-

chasers, had not been developed. Hawley made no

statement in relation to his action in regard to this act.

With that exception, he had no conversation with Haw-
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ley as to this resolution, nor as to his action in the mat-

ter, nor even as to running for Congress.

Whereupon upon cross examination witness further

testified that he had lived in Oregon 54 years, was born

in Yamhill County. He had not lived all of his life west

of the Cascades. He had been in Eastern Oregon about

three j^ears in the 70's, with that exception he had lived

in Western Oregon, that is in that part of Oregon sit-

uated west of the summit of the Cascades, and for a

number of years last past he has been quite familiar

with the general industrial and commercial history of

Western Oregon. Kelly was associated with him in the

Sugar Pine Door and Lumber Company but Kelly was

not a stockholder until 1895 when witness became inter-

ested in the subject of establishing a general milling

business, the first place was Saginaw and Kelly was

one of his associates. He first took an option at Sagi-

naw from J. I. Jones, whose holdings consisted mostly

of railroad lands, but the option also covered some even

sections. They first took an option for the purchase or

lease and a few months after that, they made a lease for

12 months with the option of buying within the life of

the lease and they exercised the right to purchase dur-

ing that year and purchased in 1897. Shortly there-

after, they extended their plans and commenced pur-

chasing these other railroad lands mentioned by him.

Their negotiations for the purchase of lands in the Mo-

hawk Valley, that is for the first large holdings, were

in the latter part of 1898, the contract was in March

1899, and from that time on until late in 1902, they
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made other purchases. In the meantime they got sev-

eral small contracts and two large ones, where the Rail-

road Company had sold lands to other pm'chasers. The

large ones were from Amos Hyland, for lands tributary

to the Middle Fork. The Hyland contract covered

nearly 7000 acres of railroad lands. They purchased

from him at the same time, some lands from the even

numbered sections intervening the railroad lands. After

they negotiated these contracts with the Railroad Com-

pany, they filled in their holdings as much as they could

reasonably, by purchasing the intervening even num-

bered sections. These contracts where they purchased

from other persons, were generally in other localities.

The Hyland contract, being on the Middle Fork, was

where they had no holdings of any consequence at that

time and the Jones and Cook contracts were on the

Brumbaugh River. It is a fact, generally speaking,

that they first acquired the railroad holdings and after-

wards picked out the even numbered sections interven-

ing them, except where they made large purchases like

the Hyland and Cook. The deal with them carried also

even sections, but the Company added to them, even

and odd sections from time to time. In the case of Mr.

Hyland he owned quite a little of the even numbered

sections then, where it was in the locality where he lived

and had an extensive stock business. He owned many

of the even sections and had purchased timber lands

from his neighbors on the even sections. In the case of

the Jones and Cook contracts it is true that they had

purchased the odd numbered sections from the Railroad
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Company and then filled in by acquiring the even num-

bered sections. A large part of these lands referred to

by the witness in his testimony, after they have been

logged off, can be at a comparatively slight expense,

converted into very good pasture lands. That has ac-

tually been done as to some of the lands that have been

logged off; that has been fairly demonstrated. There

is a sufficient rainfall in that general vicinity to give rea-

sonable assurance of annual crops without irrigation.

Dairying is generally carried on in this general vicinity

and is understood to l)e profitable and he thinks it is.

This dairying industry, has reference to lands between

these holdings of the Booth-Kelly Lumber Company

and the railroad, as a rule in the little valleys on the

edges of the foothills. There are ranchers as far east

as the holdings of the Booth-Kelly Lumber Company.

These lands of the Booth-Kelly Lumber Company could

not be used for agricultural or dairying purposes, until

the timber has been removed, then if they are seeded

to tame grass they would make good pasture lands and

of course a considerable portion of them would do for

fruit, gardening and even agriculture, if they were

cleared. While he does not know the fact beyond the

State of Oregon, it is true, he thinks that the timber

must first be removed before lands covered with ever-

green forests, not of deciduous trees, can be used for

any kind of agricultural pursuits, dairying or grain

growing, or fruit growing or otherwise. Grass grows

more or less among the oaks and maples and things of

that sort. The timber of fir and pine lands, must first
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be removed and this is true with reference to these par-

ticular lands. When he refers to these lands as timber

lands, he refers to the first use that can be made of such

lands, and he does not mean by that, to exclude the pos-

sible use of the lands after the removal of timber, for

grazing and agricultural purposes and when he says

that these lands could not be used for the purpose of

settlement and that the settler could not maintain him-

self upon the lands, speaking generally, he means that

the lands could not be put to any use that would main-

tain a settler while the timber was standing. The rea-

sonable value of the timber would go a long ways to-

wards clearing the land and assisting the settler in

establishing a home there. If he had the privilege or

had the oj^portunity of disposing of the timber while

he was clearing his land, he could make settlement on

it. He thinks that to some extent as the milling indus-

try has proceeded in this vicinity, with which he is per-

sonally familiar, employes of the different milling com-

panies working for these companies at the same time

have prepared lands in the vicinity in which they worked,

by grubbing up the stumps, referring to lands that have

been logged over and have thus prepared for themselves

homes in that general vicinity. That has taken place

to some extent. It has in instances where members of

families working for the lumber concerns and other

members of the family are clearing up homes along the

foothills in the brush lands and in places in cut over

lands.

Whereupon witness further testified as follows

:
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Q. Is it not a fact that a number of families have

estabhshed homes in that general vicinity by that meth-

od that you have just described? I refer to lands that

were timbered but have been logged off.

A. Well, that is especially true of the lands in

the lower foothills that were covered with timber that

has been removed and is being removed for M^ood and

hauled into towns. There is a lot of that in Lane Coun-

ty, and I think in other counties, settlements being made

in that way, but not much of that from the lands that

we own or lands as remote from towns as they.

Q. Well, that is owing to the fact that settlement

has not yet reached those remote parts, rather than the

fact that the lands could no be so used. Isn't that true?

A. Well, there has been no polic}^ adopted, so far

as I know, of people who have cut over the lands yet

of disposing of them, and the opportunity has not been

given in that locality for that reason. It could be done

if the cut over lands were sold to them.

Whereupon witness further testified that the Booth-

Kelly Lumber Company has discussed the policy of re-

foresting its lands, but had not yet adopted a policy as

to cut over lands. Pending a decision on that point, the

Company has not disposed of its cut over lands. He
lived at Grants Pass 12 years and at Eugene or in the

vicinity 13 years and about 10 years at different periods

near Roseburg. He is familiar in a general way with

the country from Eugene south, practically to the State

Line, but not very familiar at the present time with
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Jackson County but is with Josephine, Douglas and

Lane Counties. His knowledge of the character of the

soil in Josephine County and its susceptibility to cultiva-

tion and growing of vegetable products, was gained

largely during his residence there. It is true, that since

he left there, the granite soils of Josephine County are

being exploited, the lands are being cleared and adver-

tised and offered for sale and some of them sold, but so

far as his knowledge extends, it has not been demon-

strated that these granite lands were good for vegetable

products. He was there recently, at their fair, going

there to attend to business matters in relation to his

brother's estate, as he frequently does, and he made con-

siderable inquiry then and also of the probability of

irrigating the lands near Grants Pass, for the purpose

of ascertaining how it would affect values there of lands

than he had under control for his brother's estate. He
was shown some products that were said to be grown on

granite soil, that were fairly good, but the general un-

derstanding was that without irrigation the granite

would not produce well. He is familiar with those lands

immediately around Grants Pass, so far as planting is

concerned. He knows that these lands have been plant-

ed and planted to grapes, lands on the hill sides in gran-

ite soil in sight of Grants Pass but the grapes are not yet

bearing. What they may have done on any of these

soils there since he left, with the exception of that im-

meditaely around the town and along the railroad he

gained from inquiry from others. As he has stated these

granite soil lands would produce with sufficient mois-
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ture from irrigation, but while there was plenty of water

in close proximity, the cost of putting it on the granite

lands was excessive and that had not been carried out

yet to any great extent, but probably would be. He is

positive that they will produce some sorts of vegetation

with irrigation. That has been demonstrated. The

meeting at Eugene referred to by him in his testi-

mony, was brought about by the announced plan or

purpose of the Railroad Company, to increase rates on

milling products and that is what really brought forth

the meeting. The milling industry in Western Oregon

in those vicinities that are dependent upon the railroad

for transportation, had very largely been built up, on

the faith of the former rates that the railroad company

had put in force. INIarkets had been established and

mills erected and the entire industry, built up with ref-

erence to the existing transportation rates and he con-

sidered, that the territory south from Eugene to the

State Line, within 30 or 40 miles of the railroad is de-

pendent for transportation facilities upon the Southern

Pacific Company, as lessee of the Oregon and CaHfor-

nia Railroad Company. It is a fact that about the same

time that the Railroad Company threatened or gave no-

tice in some way, that it was about to increase the rate

on lumber, that it installed also at about the same time,

mills of its own at Marcola.

Whereupon witness further testified as follows:

Q. Now, I will ask you if it is not a fact that the

real reason that brought about this public remonstrance

that you referred to yesterday, this general public de-
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mand which resulted in the unanimous adoption of the

joint memorial of the legislature of Oregon addressed

to Congress and the executive officers of the National

Government, was the general fact that the Railroad

Company had a virtual monopoly of transportation

from Eugene southerly to the State line, and owned

nearly one-half of all of the lands ti'ibutary to its line

of road, and that the policy that had been adopted by

the Railroad Company to withhold its lands from sale

had materially checked the industrial and commercial

development of that part of the state, resulting in this

popular remonstrance and protest that you referred to,

and which subsequently induced the unanimous adoption

of this joint memorial to Congress.

A. I understand the question, but there is a certain

deduction made there that I am not quite sure about. I

can answer it in a general way, I think, so far as my
own opinions are concerned.

Q. You understand the question now is, whether or

not that general condition did not exist and that it was

the discussion of that general condition that brought

about this popular remonstrance, resulting in the unani-

mous adoption by the legislature of the State of this

joint memorial?

A. I think it is true that the memorial was the out-

growth of the action of the Railroad Company in with-

drawing its lands from sale and in the disturbance of

freight rates. So far as I know, the agitation came first

and continued from the commercial organizations at
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Cottage Grove, where the town and the community was

largely dependent on lumbering, where many small mills

had recently been established. I think that those two

things were the principal causes of the memorial.

Q. Well, now, from your general knowledge of

the industrial and commercial history of Western Ore-

gon from Eugene southerly to the southern boundary

line of the State, and especially the territory tributary

to the line of railroad of the Oregon and California

Railroad Company, is it not a fact that the withdrawal

of those lands from sale by the Railroad Company, and

the withholding of the lands by the Railroad Company

did materially check the industrial and conmiercial de-

velopment of that country?

A. I think that is true to some extent in the three

counties named, more particularly in Josephine County.

It was true in a less measure in Douglas because there

is not a great deal of milling there, and in Lane because

most of the milling concerns had provided themselves

with timber; but it affected Josephine County directly

and immediately.

Q. Was not that view publicly discussed in this

general public discussion that you referred to, which

brought forth the joint memorial of the Legislature,

was not that one of the elements that entered into the

discussion?

A. That is a claim that was very generally made.

Q. One of the principal problems that your com-
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pany has had to contend with has been the subject of

transportation. Is not that true?

A. Yes, sir.

Q. And that has led you to give general study to

that subject and particularly with reference to the com-

munity wherein the holdings of the Booth-Kelly Lum-
ber Company are situated?

A. Yes, sir.

Q. Well, is it not true that the Railroad Company

has virtually a monopoly of transportation from Eugene

southerly to the southern boundary line of the State,

and has had since the construction of the railroad? I

am speaking now with reference to the subject of trans-

portation as applied to the practical development of

the industrial and commercial resources of that territory.

A. They are the only general transportation com-

pany in the regions near the railroad. Of course in

that part of Western Oregon west of the Coast Range

it is not influenced by that directly.

Q. You refer now to the territory that may make

use of the ports on the Oregon Coast?

A. Yes, sir.

Q. Well, that is limited to the lands situated west

of the summit of the Coast Range, is it not?

A. Yes, sir.

Q. And by far the greater part of this land grant

is situated east of the summit of the Coast Range.
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A. Yes, sir; so far as it relates to their land grant

the answer would be in the affirmative. I understood

you to include all Western Oregon.

Q. Well, my question did include Western Ore-

gon, and for the purpose of completing the record I

will ask you to limit yourself to the territory within the

exterior boundary lines of this land grant. Now, is it

not true that that territory is at the present time wholly

dependent upon this Railroad Company for transpor-

tation, and has been since the construction of this rail-

road ?

A. All the transportation is controlled by them,

or influenced by them.

Q. Now, in your judgment, Mr. Booth, what ef-

fect would it have upon the future industrial and com-

mercial delevopment of the territory within the ex-

terior boundary lines of this land grant from Eugene

southerly to the southern boundary line of the State if

the Railroad Company should permanently withhold

these lands as a permanent estate existing in its favor?

My question is, what effect in your judgment would

that have upon the general development of the indus-

trial and commercial resources of that territory? I for-

get now whether I included that in my former question,

this of course being subject to the same objection that

has already been interposed.

A. If the lands are not to be occupied it would re-

tard the growth in a general way and prevent the nor-

mal increase of population. But it would depend largely
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on what policy the railroad might adopt as to the lands

in permitting them to be settled.

Q. Well, would it not give the Railroad Company
the opportunity to entrench its monopoly of transporta-

tion by virtually a monopoly of production of the lands

tributary to the railroad?

Q. Omitting now from consideration the lands that

at the present time have passed from the Railroad Com-

pany?

A. That would be true if the Railroad Companj'-

removed the growth from their own lands and carried it

over their own rails, or if they required settlers who

might go on those lands to ship over their own rails. I

do not know how it could be otherwise.

Q. But the ownership of the alternate sections,

either even or odd, necessarily controls the industrial

and commercial development of that country, does it not,

by anybody, either the Railroad Company or anybody

else?

A. It affects and retards it.

Q. Can there be any general development of this

territory with which you are familiar within the exterior

boundary lines of this railroad grant if the Railroad

Company owns and holds virtually one-half of the lands

situated in alternate sections, as this grant is, unless the

Railroad Company will join in the effort to develop those

industrial and commercial resources?

Q. Would it be practical to develop that country
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with the odd numbered sections withheld from develop-

ment by the Railroad Company?

A. If they hold the timber-lands in any region it

will probably retard the milling from the even sections

that are intermingled, but when the timber is removed

from the even sections, or on the brush lands, or things

of that sort, it might retard, but it would not prevent

the settlement on the even sections.

Q. But bearing in mind the establishment of roads

and schools and other necessary incidents to the develop-

ment of any territory, it is true of this territory, the

same as any other, is it not, that the withholding of the

alternate sections from settlement or improvement or

industrial use would materiallj^ check and retard the de-

velopment of the territory generally?

A. Well, I think my answer is a fair one, that it

will retard it but not prevent it entirely.

Q. As illustrating that point, j^ou testified yester-

day, did you not, that there is no market for the lands

intervening the holdings of the Booth-Kelly Lumber

Company except the Booth-Kelly Lumber Company

itself. Nobody else is buying the lands intervening your

holdings.

A. No, sir. I didn't testify that. It is not true.

Q. What did you say with reference to that?

A. I don't think the question was up. What I mean

to say is that other people are purchasing the lands in-

tervening so that we do not own on the even sections,

have been doing so.
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Q. You were asked yesterday as to the reasonable

market price for the most valuable piece of land within

your holdings. My understanding was that j^ou testi-

fied that there was no present market for those lands

excej)t such as the Booth-Kellj^ Lumber Companj^ itself

purchased.

A. I did not mean to be so understood.

Q. Well, then, I either misunderstood you, or you

misspoke. That was my understanding yesterday.

A. I understood the question to be the maximum

value of any given claim. I think that that was repeated

several times, that it should be the maximum value, and

that is what I meant to respond to.

Q. But it is true, is it not, that where the lands in

one or more townships are held, one-half of them in al-

ternate sections by a single proprietor or owner, and the

intervening sections in small quantities by a large num-

ber of holders, that the owner of one-half of the lands in

alternate sections does to a large extent control the mar-

ket value of those lands?

A. It has a very marked influence.

Q. It is difficult, is it not, to secure a purchaser for

lands covered with timber, which are situated in isolated

tracts, even as large as a section.

Mr. Fenton: Does your question apply to timber-

lands ?

Mr. Townsend: Yes.

A. The market is quite active in a small way for
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timber-lands anywhere within the vicinity of our hold-

ings; that is to say, they are changing hands, from one

to another, but not in a large way nor at a high price ; not

at such prices as I named yesterday as a maximum price.

But if the odd sections are held by one concern there can

be no large grouping of lands, and without the grouping

or continuous ownership the milling industry cannot be

profitably carried on.

Q. That is, with the many problems that confront

the milling industry, including the establishment of log-

ging roads and the logging off of the land itself, and in

view of the amount of profit made out of the business,

it is impracticable to attempt an enterprise of that kind

on any large scale with reference to the alternate sec-

tions of any particular tract of land?

A. That is true.

Q. Now in the valleys, and even in some of the foot-

hills, it is a fact, is it not, Mr. Booth, that in the early

days prior to 1880 the early settlers actually burned the

timber in order to make way for a settlement, because

there was not then market for the timber itself?

A. Yes, that was done much later than 1880.

Q. What I mean is, that the settlements that have

been made in the valleys and in the sloping foothills were

made many years ago, in a great many instances, even

where the settlers had to burn the timber and got no

value for it at all?

A. Yes, sir."
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Whereupon witness further testified that he, in con-

nection with Frank H. Buck, president of the Booth-

Kelly Lumber Company, negotiated most of these pur-

chases of railroad lands, so far as the first purchases were

concerned. Later, the negotiating was done almost

wholly by himself. The negotiation of those purchases

was about equally divided, perhaps with the officers of

the Company at San Francisco and at Portland. Ne-

gotiation for the first large ]3urchase was conducted at

San Francisco, and that related particularly to the gen-

eral policy that the Company should pursue. Negotia-

tions for the smaller ones, perhaps, the greater number

of all the smaller ones, were with the Portland office, and

in one instance, perhaps, the matter was discussed with

both offices. George H. Andrews represented the Port-

land office and at San Francisco, they dealt with Wil-

liam H. Mills. They discussed the policy of the Rail-

road Company with Mr. Huntington, as to the uses the

Booth-Kelly Lumber Company should put the timber to,

that it bought, and they stated to Huntington that they

were buying this, for the purpose of manufacturing, and

agreed to ship at once and as soon as the land should come

into their possession to construct a mill and commence

shipping at once. They gave Huntington the territory

about where they expected to ship, but the land negotia-

tions were with Mills. Negotiations opened with An-

drews were carried to San Francisco in order to get final

decision in only one instance, where the matter was taken

up at both ends. That was by common censent and not

to go over Andrews or anything of that sort. The con-
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tract was finally signed by Andrews. Andrews was

subject to the general supervision of the San Francisco

office during that time. That is his understanding.

Whereupon on re-direct examination witness further

testified that he did not testify that the lands of the

Booth-Kelly Lumber Company were in the Mohawk

Valley, he did not mean to so testify, but that the lands

about Wendling are in the Mohawk water shed. The

lands of the Booth-Kelly Lumber Company about

Wendling are mountainous lands and are not in any val-

ley. He testified that the daiiying was mostly between

the holdings of the Booth-Kelly Lumber Company and

the railroad. That is, the railroad referred to by him

was the main line running from Portland through Eu-

gene to the California State Line, or such branch lines

as the Wendling line. There is considerable dairying

in the Mohawk Valley below the other mills, and that is

what might be called an extension of the Willamette

Valley country. It is true that the valley lands of the

Willamette Valley and other valleys in Western Oregon

were settled under the public land laws and were mainly

cleared of timber and were agricultural in their charac-

ter, in their original state, but it is true that along the

small streams extending well up into the foothills and

even up to the timber regions, settlements up to 12 or

15 years ago, the cleared area was extended, even homes

made, by felling timber and burning it. These lands re-

ferred to by him are along the border of the sections and

the small streams that are tributary to the different

prongs of the Willamette. He did not think that he
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said in his testimonj^ that these timber lands had no vakie

and now have no value excepting for timber that is on

them, but he said and repeats, that that is their chief

value. He thinks they have some value after the timber

is removed. He thinks that the reforestmg is entirely

problematical, but it is demonstrated so far as their value

as pasture is concerned. The men who own these tim-

ber lands, who have logged them off, in his region, are

considering the question of what to do in that respect.

The beginning of the market for timber was when the

Booth-Kelly Lumber Company had demonstrated that

by manufacturing the timber into lumber and shipping

the same, there could be something realized out of the

timber. The percent of their output affected by the

$3.10 rate varied at different times. There was quite a

good deal of disturbance about the $3.10 rate as he now

recalls. It either was withdrawn or threatened to be

withdrawn three different times. In their early work,

he thinks as much as 30 to 40 percent of their output was

influenced by it. This $3.10 rate applied to all classes

and later and finally it applied on rough green common

lumber. That was the final adjustment.

Whereupon witness further testified as follows:

Q. Now, then, the $3.10 rate as it affected this

rough green common lumber only affected it from

Willamette Valley points to Bay points in California?

A. Well, that situation is comparatively recent,

Mr. Fenton. Our early milling in the beginning to the

time to which you first referred, in 1898, and around
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there, our output went largely to California and to

points that were influenced by that rate, where it was

used as base rate, and so on. But the change to the

common green rough lumber was the final adjustment

of the rate, and with an understanding between the Rail-

road Company and the shippers. But earlier the $3.10

rate applied to all classes of lumber.

Q. I understand. And this later understanding

was when with reference to the first application of the

$3.10 rate?

A. I cannot give you the exact date now.

Q. Well, you had not been long manufacturing un-

til the understanding v/as had that this $3.10 rate was

limited to the common rough green lumber?

A. Yes, we had manufactured quite a number of

years and had manufactured extensively before it was

ever disturbed ; established all of our mills.

Q. Yes, I know; but it finally was limited to the

class of lumber that you speak of, and was in operation

for a good many years before there was an effort made

to raise it to the $5.00 rate, about which the complaint

was made in 1906.

A. The $3.10 rate was in operation for quite a good

many years.

Q. That is what I mean.

A. Before there was an attempt to raise it.

Q. Yes.

A. That is true.



2632 O. ^ C. R. R. Co., et at.

Q. Well, then, later it was applied only to the

common lumber, common rough green lumber?

A. Yes, sir.

Q. And that was the situation when the effort was

made to raise iti to $5.00?

A. The final effort.

Q. Yes, by the company.

A. Yes, sir.

Whereupon witness further testified that there were

cojiies in his office of some affidavits that were procured

by the Booth-Kelly Lumber Company and submitted

to the Public Lands Committee at Washington while

the Congress was considering a bill to compromise with

the purchasers involved in the 45 suits referred to in

this record, which affidavits were submitted to the Public

Lands Committee by Mr. Dixon. These related to tlie

character of the lands and the cost of clearing.

Whereupon witness further testified as follows:

Q. These were

—

jow might state generally—these

related to the character of the lands, as I understand, and

the cost of clearing ?

A. Yes, sir.

Q. Suppose the Oregon and California Railroad

Company had in 1906 or 1907 offered for sale all of

these timbered lands to so-called actual settlers in quan-

tities not exceeding 160 acres and at a price not exceed-

ing $2.50 an acre, and had sold them to so-called actual
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settlers or persons who would go actually and build a

cabin and live on the land for six months, oi* whatever the

time, three months, no time being fixed in the statute,

and the title of the company had vested in these actual

settlers, how long, in your judgment, Mr. Booth, would

it have been until these actual settlers acquiring these

lands at $2.50 an acre could have resold them to timber

buyers and timber investors and mill men at a large ad-

vance; and how long would it have been until most of

these lands would have passed into timber investors or

timber men for the purpose of development?

Q. You may answer.

A. 1 think your question is at what time they could

have done that?

Q. Yes ; and what would they have done probably ?

A. Well, I could answer it perhaps more accurate-

ly by referring to the conditions in the Mohawk or

Wendling Basin. When we purchased the lands of the

Railroad Company there about all of the even sections

had been taken either by homesteaders or entrymen,

under the Timber and Stone Act, but there were no resi-

dents in there except along Mill Creek, and as I recall

now in two places where the lands had been cut over in

part and the logs floated down the stream to Coburg,

and there were two families living there, the families

except the husband remaining on the property, but the

husbands were away at work. And with that exception

there was no one in that region. And of course they

could not make a living on them, and did not attempt
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it, and there was no opportunity given tliem until our

mill was established there, which was about 1898.

Q. What became of the title to these even sections ?

A. We purchased them.

Q. That is to say, their chief value was for the tim-

ber, and the party holding the title disposed of them for

that purpose?

A. That is right.

Q. And in your judgment that would have been

the result if these lands had been sold to actual settlers

under this $2.50 an acre

—

A. It is the result of all the lands we own.

Q. Well, from your knowledge of the character of

the lands that you own, the same thing would apply to

other lands in the grant of the same class?

A. Yes, sir.

Q. Now, then, would there have been any more of

a commercial or industrial development if the company

had sold these lands to these so-called actual settlers

and required them to stay there on the land? Would

that have been at all practicable or possible ?

A. It would not have been, the class of lands to

which we are referring.

Q. Then the only industrial development that

would have resulted from the sale to actual settlers

would have been the vesting of the title ultimately in

timber investors to these lands, and their consequent
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use in due time when they desired them to manufacture.

A. So far as it relates to these lands that is true.

Whereupon upon re-cross examination the witness

further testified as follows

:

Q. Now, it is a fact, is it not, Mr, Booth, that the

milling industry in Oregon has been conducted, to a very

great extent, under a system by which the millers pur-

chase the timber instead of the land itself. That is true,

is it not ?

A. I think not ; not in our locality.

Q. Well, it is true, is it not, that the timber on a

stumpage basis will usually bring almost as much money

as the title to the land itself, if there is a reasonable time

given for the removal of the timber?

A. If it is purchased at a time that the timber could

be removed that is true, but in many instances, of course,

cases where it is purchased for an investment, they would

not buy unless they had fee to the land. But if it is for

the purpose of manufacturing, I think they would bring

just about as much.

Q. The Forestry Service is doing that same thing

today, selling the timber and reserving the fee to the

Government, is it not?

A. Not in our locality; but it is more or less nego-

tiating; but there have been no transactions made there

that I know of, though there has been considerable talk

of it.

Q. That is largely because the Forest Reserve lands
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are more remote than other lands that are held by the

mill owners, and therefore it is not a practical business

proposition to purchase the timber within the Forest

Reserves at the present time?

A. Principally because of the higher prices that

they ask for their timber, and the restrictions in remov-

ing it.

Q. That is, the Forestry Service has been asking

for a higher price than the real market value of stump-

age in that vicinity?

A. Yes, and that, other lands can be purchased for,

and they have imposed restrictions.

Q. And in addition to that have imposed certain

restrictions as to the removal of the timber and the clear-

ing of brush, etc.

A. That is right.

Q. That makes it a less profitable business trans-

action for the mill operator?

A. That is right.

Q. ]Mr. Booth, in all of your dealings with the rail-

road people in the purchase of these lands, did any of

them ever call your attention to this clause in the grant-

ing act which in terms prohibits sales except to actual

settlers in quantities not greater than 160 acres to one

purchaser, and for a price not exceeding $2.50 per acre?

A. They did not.

Q. Did you yourself know of them until after this

agitation arose?

A. I did not.
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Whereupon A. C. DIXON, called as a witness on

behalf of defendants being first duly sworn testified that

he resides at Eugene, Oregon, and is manager of the

Booth-Kelly Lumber Company and has resided in Ore-

gon twenty-three years, ten years in Jackson County,

seven months in Josephine County and between twelve

and thirteen years in Lane County. He was a student

from 1889 to 1893 and has been engaged in the lumber

business since 1893. He attended the public and high

schools at Ashland and the normal school at JVIonmouth,

but did not graduate at jNIonmouth. He was there in

1892 and 1893. His business career has been at Ash-

land, Grants Pass and at tw^o or three different towns

in Lane County. At Ashland, he was in the retail lum-

ber business from 1893 to 1899 and the firm name was

Norris & Company. He was in the retail business for

the major portion of that time, about five years as Norris

& Company and then under the firm name of Hicks and

Dixon. They purchased a sawmill and continued to re-

tail lumber and at the same time manufactured lumber.

They also leased a claim. Their sawmill was about six

miles south of Ashland, in the foothills of the Siskiyous

and they manufactured pine and fir, mostly pine. He
was connected with the Sugar Pine Door & Lumber

Compam^ in Grants Pass for about seven months as

stockholder and working in the office under ]Mr. Booth,

at the same time working in the Bank part of the time.

The Sugar Pine Door k Lumber Company operated at

Grants Pass and then sold out to other people. The

operation is still going on there in some modified form.
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The general character of the timber that was used there,

was mostly pine. Tliere were several small mills operat-

ing there, principally in the summer time, and closed

down in the winter, and he could not state with any ac-

curacy, the amount of the cut. His next lumbering

experience was at Wendilng, Lane County, where he

went in March, 1900, until August 1901 when he went

to Coburg and was there until June 1905, and then went

to Eugene, where he has been since. He is a stock-

holder and manager of the Booth-Kelly Lumber Com-

pany and has been its manager since February 1910.

The majority of the stock of that Company is owned in

Michigan, in the hands of parties who live in Michigan.

John W. Blodgett is one of the large stockholders, and

their Michigan headquarters or place of business, is at

Grand Rapids. The cut of the mills of the Booth-Kelly

I^umber Company, when they are running, is 175,000

feet a day of ten hours. One mill is idle, which if run-

ning would add about 40,000 feet a day to the cut. One

of the mills was burned down last year, it was cutting a

little over 100,000 feet a day. They have two mills now

operating and one idle. They did have four. One of

these mills operating is located at Wendling, one that

is operating at Coburg, one at Saginaw that could be

operated but is idle, and one at Springfield that is burned.

He is more or less familiar with the lands of the Booth-

Kelly Lumber Company and knows where they are lo-

cated and thinks he is familiar with the character of the

lands as to their being timbered or otherwise. These

lands are chiefly valuable for the timber and he thinks
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the Wentworth lands are chiefly valuable for timber,

only he has not seen all of the Wentworth lands. He
has been through some of them. It is his understanding

that the Wentworth lands are purely timber lands. In

his judgment, he would think the larger portion of the

unsold lands of the Oregon and California Railroad

Company involved in this litigation, are in the same gen-

eral class. He was in attendance before the Commit-

tee on Public Lands of the House of Representatives,

March 12 and 14, 1908, when the committee had under

considei-ation Senate Resolution 48, instructing the At-

torney General to institute a certain suit. He made no

formal appearance before that Committee at that time.

He made a written general statement in behalf of the

Booth-Kelly Lumber Company directly, and not with

any authority from any other Company, and as pur-

chasers of these lands. He made the statement headed

"Statement of Mr. A. C. Dixon, of Oregon" found at

pages 76 and 77 of the printed "Hearings Held Before

The Committee on the Public Lands of the House of

Representatives, March 12 and 14, 1908, on S. Res. No.

48 Instructing the Attorney-General to Institute Cer-

tain Suits, etc." and that statement was according to

the facts as he understood them.

Whereupon defendants offered in evidence that por-

tion of this document set out at pages 76 and 77 pur-

portnig to be "Statement of Mr. A. C. Dixon of Oregon"

including the front page of this document and the second

page down to and including the word "Committee" and

just preceding the words "The American Eagle."
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To which complainant objected upon the ground that

it is incompetent, irrelevant and immaterial, and not a

proper method of examination, and consists largely of

hearsay statements and conclusions of fact and law.

Whereupon there being no objection, said portion

of said document so offered was received in evidence and

read into the record instead of the original in words and

figures as follows:

"HEARINGS

HELD BEFORE THE COMMITTEE ON THE

PUBLIC LANDS OF THE HOUSE OF

REPRESENTATIVES

MARCH 12 and 14, 1908

ON

S. RES. No. 48

INSTRUCTING THE ATTORNEY-GENERAL

TO INSTITUTE CERTAIN SUITS, ETC.

WASHINGTON

GOVERNMENT PRINTING OFFICE

"INSTRUCTING THE ATTORNEY-GEN-

ERAL TO INSTITUTE CERTAIN

SUITS.
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Committee on the Public Lands,

House or Representatives,

Washington, D. C, Thursday, March 12, 1908.

The committee met at 10 o'clock a. m.

Present: Representatives Mondell (chairman), Vol-

stead, Smith of California, Gronna, Howland, Reynolds,

Hall, Hamilton, Ferris, Craig and Hammond.

Present also: Hon. William F. Englebright, Repre-

sentative from California; B. D. Townsend, Esq.; Al-

dis B. Browne, Esq. ; L. E. Payson, Esq. ; J. B. Thomp-

son, Esq.; W. S. Humphreys, Esq.; John W. Blod-

gett, Esq., and others.

The committee thereupon proceeded to the consider-

ation of Senate Resolution No. 48, heretofore considered

by a sub-committee.

The Chairman. The meeting this morning was called

for the consideration of Senate Resolution No. 48. This

resolution was referred to a subcommittee by the chair-

man for the consideration of certain legal questions ; but

since the appointment of that subcommittee other ques-

tions as to the equities of certain purchasers of the land

in question have arisen which had not been presented at

that time, involving questions of public policy. In view

of that fact, without discharging or relieving the sub-

committee, it was deemed best to have a hearing this

morning before the full committee; and while we have

not a quorum at this time, if there is no objection we

will proceed to hear the gentlemen who are here for the

purpose of presenting facts with regard to the resolu-

tion to the committee."
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"STATEMENT OF MR. A. C. DIXON, OF

OREGON.

Mr. Chairman, as one interested in the effect of Sen-

ate Resolution No. 48 I wish to address you briefly as

to some phases of the question not fully presented at

any of the hearings before your committee up to the

present time.

In order to explain my position clearly and to in-

dicate from what sources and in what manner I have

gathered the information I wish to place in your hands,

I will say that I went to Oregon when 15 years of age,

and have lived there over seventeen j^ears, and for fif-

teen years of that time have been engaged actively in the

lumber business. A good portion of the few thousands

of dollars I have been able to accumulate is invested in

the Booth-Kelly Lumber Company, with which com-

pany I have been connected for nine years, purchasing

a small interest therein long before the time Messrs.

Blodgett, Hill, and other ^Michigan men came into our

company. For several j^ears past I have interested my-

self in transportation matters in the State of Oregon

and have been very actively engaged in securing a rail-

road commission law in that State and in conducting

several suits against the Harriman system before our

State Commission and the Interstate Commerce Com-

mission on account of what we claim are unjust and

illegal rates on lumber maintained by these lines. By
reason of my position as chairman of the committees

in charge of these rate cases I have come in close contact
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with the timber owners and mill men who are now deeply

concerned by the measure your committee is deliberat-

ing on.

There are over 250 sawmills located along the line of

the Oregon and California Railroad ^vithin the limits

of the grant lands. These mills produce 600,000,000

feet of lumber per year, employing at least 8,000 men,

with a yearly pay roll in excess of $4,800,000. The de-

velopment of this industry, which may be considered a

vast one when the sparsely settled condition of Oregon

is understood, would never have assumed any propor-

tion u^ to this time if the mill owners had not been able

to buy grant lands and had not felt that they could pur-

chase them from time to time as they needed the timber,

for the following reasons:

These grant lands comprise practically every alter-

nate section in the region the mills are located in; and

if these lands are eliminated from the timber accessible

to any mill, then between each 640 acres belonging to the

operator there will be one mile in each direction of terri-

tory from which no timber can be taken and across which

his logging roads can not be built or, assuring that they

can be, from which he could secure no tonnage.

A glance at any township map will convince the most

skeptical that no one could begin to operate under these

circumstances. It therefore follows that the manufac-

turer must control or have access to timber in bodies

more or less solid and united in character.

It was at a meeting of shippers, mostly lumbermen,
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that the question of disposal of lands still in the hands

of the original grantees was first brought out in a public

way, and the lumber interests were behind and favored

every resolution on this subject adopted in the state

and are still in hearty accord with the original purpose

of the movement, it being necessary for the perpetuation

of their business, for the reasons stated above. It has

never been contemplated that lands already sold and

upon which development has been in progress for years

should be taken from the present holders and again

placed on tlie market. To do this would arrest develop-

ment of the State and give its chief industry a blow

from which it would perhaps never fully recover. To

even attack the titles of the present holders would be

almost as serious a matter, as during the time suit was

being conducted none of the lands, either in odd or even

numbered sections, could be logged.

As to development, within the time of my connec-

tion with my company we purchased 17,000 acres of

grant lands in a body, the nearest point of which was 17

miles from a railroad. We furnished the ties and right

of way, and the Southern Pacific Company built a road

17 miles in length, connecting the timber with a shipping

point. I aided in construction of our Wendling mill at

a place where there were less than a half dozen families

within a radius of 5 miles, and the men of these families

had to leave home a portion of each year to make a living

for those dependent upon them. Now there is a town of

600 to 800 people at this point, with employment for 300

men, and along this 17-mile road are 10 sawmills where
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there were formerlj^ none, and the little valley is alive

with the hum of industry and has developed beyond the

dreams of those who were familiar with it ten years ago.

Every acre of farming land in this valley has necessarily

appreciated in value as these mills were built, and em-

ployment was furnished by them to large numbers of

men.

I submit to you that, leaving aside all technical ques-

tions as to conditions subsequent, covenants, violation

of contract, constructive notice, etc., we did, after using

all possible business caution and as between men of hon-

orable intention and fair dealing, innocently buy these

lands in good faith, for value, and are the bona fide hold-

ers of same, and are the true settlers and developers of

the State of Oregon, and our title to these lands should

be quieted now, in the interests of the industries of Ore-

gon and its further development and in the interests of

fair play, justice to all, and in consideration of public

policy in its broadest sense.

I have in the past and want to continue to interest

myself in the development and welfare of the State, and

can not bring myself to believe that the property and

possession of mj^self and of friends who are similarly sit-

uated are to be placed in jeopardy in order that the Gov-

ernment, with all the agencies at its control, and the peo-

ple thereof should secure their rights from an offending

corporation in a suit which we and other public-spirited

citizens of our State have proposed and furthered contin-

uously since it was first brought to public notice and the

primary intent of which we are still in hearty accord

with.
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I hope that the resolution before you will be so re-

ported that the lands still in the hands of the railroad

company will be opened to settlement and development

and that those alreadj^ in process of development and in

the hands of innocent purchasers will be in no way dis-

turbed."

A^^ereupon witness further testified that at the time

he made this statement he was acting directly for the

Booth-Kelly Lumber Company and the statement was

submitted to some of the principal stockholders of the

Company and some other owners, or representatives of

owners of these lands which had been purchased. The

circumstances were, that the statement was submitted in

lieu of an oral statement and for the purpose of present-

ing their ideas to the Committee. The statement "there

are over 2.50 sawmills located along the line of the Ore-

gon and California Railroad within the limits of the

grant lands," is a correct statement. The information

was compiled bj?- the Secretaiy of the Oregon & Wash-

ington Lumber Manufacturers' Association and by Mr.

George Cornwall, editor of The Timberman, at the re-

quest of the witness, as chairman of the Transportation

Committee of that Association. He is not sure, but

thinks that Edmund P. Sheldon was secretary of the

Oregon & Washington Lumber Manufacturers' Asso-

ciation at that time, but they had had several secretaries

and he is not certain as to who was secretaiy at that time.

He thinks that the statement "These mills produce 600,-

000,000 feet of lumber per year, employing at least 8,000

men, with a yearly pay roll in excess of $4,800,000," was
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fairly accurate and correct at that time. The informa-

tion was prepared by these same men, as the result of

replies to inquiries that had been sent to the mills through

the Association where they were asked to report the ca-

pacity and cut of their mills and some of which was fur-

nished by himself in regard to their own mills, based up-

on the best statistical information that he could verify

by himself. Those figures were at that time approxi-

mately correct. ]\Iany of these mills were operating on

lands acquired from the Railroad Company, the larger

ones on lands acquired from the Railroad Company and

the even sections. The smaller ones, some of them were

very small, and only operated on one section during their

entire existence, sometimes on the even and sometimes

on the odd section. The fact stated in the statement that

"The development of this industry, which may be con-

sidered a vast one when the sparsely settled condition of

Oregon is understood, Avould never have assumed any

proportion up to this time if the mill owners had not been

able to buy grant lands and had not felt that they could

purchase them from time to time as they needed the tim-

ber," is in his opinion just as stated, and the reason for

it is that mills could not attain any size or do any consid-

erable amount of business, if they confined their opera-

tions to the even numbered sections, because of the phys-

ical impracticability and almost impossibility of logging

on alternate sections and leaving the intermediate sec-

tions standing. From an operating standpoint in the

lumber business, it is economically best to have the hold-

ings of the land in continuous solid bodies rather than
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to be interrupted by holdings between different tracts

that might be owned bj^ the operating company. These

granted lands are these involved in this suit against the

purchasers, those that they were operating on, and refer-

ring to the statement "If the mill owners had not been

able to buy grant lands and had not felt that they could

purchase them from time to time as they needed the tim-

ber," witness says, that they could not have started on

any considerable scale if they had not already purchased,

or been able to purchase immediately, lands from the

Oregon and California Railroad Company. They could

not continue their operations only as they could purchase

them later on, purchase more of them, and he thinks it

is true that these unsold lands involved in this suit still

owned by the Oregon and California Railroad Company

would become a commercial necessity to the continued

and further operation of these mills already located on

the even sections or on granted lands already purchased.

His statement would only apply to the timber lands be-

cause they would have no use for any others. The state-

ment that "It was at a meeting of shippers, mostly lum-

bermen, that the question of disposal of the lands still

in the hands of the original grantees was first brought

out in a public way, and the lumber interests were be-

hind and favored everj^ resolution on this subject adopt-

ed in the State and are still in hearty accord with the

original purpose of the movement, it being necessary for

the perpetuation of their business, for the reasons stated

above," is both accurate and truthful so far as he knows.

He speaks from his own personal knowledge, except as
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to any negative questions involved. He stated that that

was the first meeting at which this was brought out in

any public way and it was the first one of which he had

any knowledge. That meeting was at Eugene. He
thinks the statement "It has never been contemplated

that lands already sold and upon which dvelopment has

been in progress for years should be taken from the

present holders and again placed on the market. To do

this would arrest development of the State and give its

chief industry a blow from which it would perhaps never

fully recover," is correct. He made the statement that

certain action had never been contemplated. He of course

has no means of knowing what some people might have

contemplated, but he never had heard of it, and it was

not a matter of general knowledge and he thinks the

statement is true now that that never was contemplated

by people in general to disturb the owners and those in

control of the property involved in these suits against the

defendants. As to arresting the development of the in-

dustry he thinks that would go without saying. They

could not operate without the timber lands. He is quite

sure that it was the principal industry in the State at that

time, in that section of the State at least. If they had

been enjoined or prevented from cutting on these lands,

practically all the large mills would have been compelled

to close up. John W. Blodgett was one of the principal

stockholders, not an officer, of the Booth-Kelly Lumber
Company.

Whereupon the witness further testified as follows:

Q. I notice in this statement of Mr. Blodgett, at
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page 100 of this document :

"The Chairman, Mr. Blodgett, while the question of

the value of these lands would certainly not control in

any action that the committee may take, still the question

of value has been raised here a number of times, and just

as a matter of interesting information, I think the com-

mittee would like to know as to the character of these

lands generally; for instance, the character of the lands

that your company own. Take your 70,000 acres and

average them, and what do they run?

"Mr. Blodgett. Do you mean how many thousand

feet per acre?

"The Chairman. Yes.

"Mr. Blodgett. Our lands were selected lands, of

course, selected for the timber, and they represent, of

course, a higher average than the average of the grant

in that territory. I should say they ran perhaps 40,000

feet per acre.

"The Chairman. The entire 70,000 acres?

"Mr. Blodgett. Our lands, possibly 40,000 per acre

;

that is, they did average that originally. Of course we

have cut a great many thousand acres."

What is your information on that subject, and how

does it correspond with the statement of Mr. Blodgett?

Mr. Townsend: Objected to as incompetent, irrele-

vant and immaterial, and particularly upon the ground

that it incorporates into the record the unsworn state-

ment of Mr. Blodgett, and is therefore hearsay.
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Q. You may answer.

A. I should say that his statement as to the stump-

age per acre is probably slightly under the actual fig-

ures as demonstrated by the land we have cut off since

that time. I have not made an accurate average. I

should say perhaps it was 10 per cent too low.

Q. I notice in this same statement of Mr. Blodgett

this:

"The Chairman. What is a fair estimate of the value

of stumpage in that country in advance of the improve-

ments you have put on to make them accessible ?

"Mr. Blodgett. Well, in the boom time, existing

about a year ago, I should say perhaps 75 to 80 or 90

cents jDer thousand feet, in large, compact bodies, large

enough for an operation. That would not be true of an

isolated tract of 160 acres, because 160 acres in that

mountainous land of itself is of no value except specu-

lative value."

What is your knowledge and judgment as to the ac-

curacy of that statement and as to your own views on

the subject?

A. I am not so very familiar with stumpage values

at that time. I didn't at that time know any price as high

as that being paid. And as far as it being an average of

any prices we had ever paid or been paid in that section

of the country, I think it was considerably above the aver-

age.

Q. How is the price now of stumpage on lands such
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as the Booth-Kellj^ Company owns, or lands similarly

situated?

A. That is a very difficult question to answer intel-

ligently. I have been buying lands for the company for

three years approximately. Have bought several thou-

sand acres. The highest price that I have paid has been

twenty-two dollars an acre, twenty-two dollars and some

cents. I have not bought any large quantities at one

time, however, probably 1100 or 1200 acres in one pur-

chase is as much as I have bought.

Q. Do you know what the United States asks for

its stumpage in the forest reserve in Oregon ?

A. Not except through newspaper report and hear-

say.

Q. I notice in this statement of Mr. Blodgett, page

101, this question :

"The Chairman. You are fairly familiar with that

grant yourself, personally?

"Mr. Blodgett. Yes; I have traveled over quite a

portion of it myself.

"The Chairman. It does not average in timber any-

thing like as good as the lands you bought ?

"Mr. Blodgett. No, sir. As soon as you get out of

the Willamette Valley you run out of the fir country and

run into the white pine or yellow or sugar pine. The

land of the gentleman Mr. McKee represents is in the

white and sugar pine. I have also inspected that land.

"The Chairman. That is good timber land?
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"Mr. Blodgett. Yes, sir; excellent timber land.

That was also selected timber land."

Now, what do you say as to the correctness of those

statements of Mr. Blodgett, from your own knowledge?

Mr. Townsend: Objected to upon the same grounds

urged before to questions incor]>orating portions of the

statement of Mr. Blodgett, and on the further ground

that the statement of Mr. Blodgett is not before the court

and caimot be made the subject of contradictory or im-

peaching testimony, and this is not a proper method of

eliciting testimony from the present witness.

A. I have seen part of the land owned by Mr. Mc-

Kee's client. I have seen quite a good deal of the grant

—not all of it by any means. I think his statement is

correct. That is, that we have selected lands, and the

other large timber companies have selected the best of

the lands.

Q. I notice Mr. Blodgett, further interrogated by

the Chairman, says:

"The Chairman. That is good timber land?

"Mr. Blodgett. Yes, sir; excellent timber land,

That was also selected timber land.

"The Chairman. As heavy as yours ?

"Mr. Blodgett. No, sir; because, as I say, sugar

pine does not grow as heavy.

"The Chairman. Is it of higher or about as high

stumpage value?
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"Mr. Blodgett. It is of a little bit higher stumjJage

value, all things considered.

"The Chairman. Possibly a dollar?

"Mr. Blodgett. Yes, sir.

"The Chairman. It possibly would run as high as

35,000 to 40,000 feet?

"Mr. Blodgett. No, sir; white and sugar pine, an

excellent yield of that is 20,000 feet."

Now, what do you say, from your own knowledge,

as to the accuracy and correctness of that statement of

Mr. Blodgett's?

A. I know nothing about the pine values in that par-

ticular section at that time. The statement as to stump-

age to the acre, 20,000 feet being an excellent yield in

pine, is correct.

Whereupon witness further testified that he thinks

he knows, in a general way, the present market value

of stumpage of white and sugar pine. It is another very

difficult question to answer. It is from $1.00 a thousand

to $2.50, and depends very largely upon accessibility to

transportation and availability for immediate use. Ar-

thur Hill, who appeared before this committee and made

a statement was, probably at that time, the largest stock-

holder in the Booth-Kelly Lumber Company. He then

lived at Saginaw, INIich., but is now dead. Probably with

one or two others, Blodgett and the estate of Arthur

Hill control a majority of the stock of the Booth-Kelly

Lumber Company, although he is not sure. They are
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very large holders of stock. No policy as to the best use

of logged-off lands of the Booth-Kelly Lumber Com-

pany, has been settled upon. It has been actively dis-

cussed several times and he thinks covered by what the

witness Booth said, discussing the policy of reforesting,

the disposal to settlers, and the possibility of grazing

and pasturing lands. He has no means of knowing

what would become of the titles to these timber lands

if the Company had sold them to actual settlers in quan-

tities not exceeding 160 acres at a price not exceeding

$2.50 per acre and had made these sales, say, in 1906.

The titles that had been given to individuals before that

time largely went into the hands of the lumber com-

panies and timbermen. He has no personal knowledge

of the lands that the so-called actual settlers have ap-

plied for excepting from newspaj^er reports and court

records.

Whereupon the witness further testified as follows:

Q. Well, what would be, in your judgment, the

value of the best quarter section of the unsold land of

the Oregon and California Railroad Company? What
would it be sold for at private sale without being forced,

for the purposes of the timber holdings or the timber

that is on the same, within your knowledge?

A. The best possible price that could be secured

would be from some one who was operating close to that

section, right up against it—could use the timber quick-

ly—you said quarter section, or section?

Q. Yes, 160 acres of the best timber land that is
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left.

A. I should say from eight to ten thousand dol-

lars.

Q. I have had submitted to me, as representing a

small mill company known as the Nehalem River I^um-

ber Company, at Timber, Oregon, the purchase of the

timber on a quarter section of land near Timber, in Tilla-

mook County, the present owner of the timber or quar-

ter section submitting a price of practically $40,000 for

the timber on that quarter section, reserving the title to

the land for reforesting, or for logged off purposes, or

for any useful purpose, if there is any, and merely pro-

posing to sell the timber, this timber being situated close

to a sawmill situated on the Pacific Railway and Navi-

gation Company's line west of Hillsboro. Do you or do

you not regard that as an extravagant price for timber

on a quarter section of the best fir land in this country,

situated on a railroad close to a mill?

Mr. Townsend: Objected to as incompetent, irrel-

evant and immaterial.

A. It would be for any quarter section of O. & C.

lands in the Willamette Valley that I know anything

about. The timber in the Nehalem country is, I under-

stand, somewhat different from what it is here.

Whereupon witness further testified that he has no

present knowledge of any quarter section in the Siuslaw

country or elsewhere in Lane County being sold for

more than the price he paid for the quarter section men-

tioned, $3500.00 for 160 acres. He knows of one quar-



vs. The United States 2657

ter section that the purchaser told him he paid $5000

for, and he thinks that he did. He knows of the pur-

chase made by the Wendling Johnson Lumber Com-

pany. The lands were west of the Coast Range, prac-

tically all in Lane County, although there may have

been a very little of it in Douglas County, but he thinks

not. The men who did the buying told him approxi-

mately the amount of money expended, which was be-

tween a million and a quarter and a million and a half

dollars, but the amount of acreage he never heard. The

purchase was made from a great many different individ-

uals and ran along for several months as different titles

came in. Booth-Kelly Lumber Company had about

2200 acres there that they sold and he thinks that sale

was consummated in January, 1912. The Booth-Kelly

Lumber Company got for these 2200 acres $54,000,

about $24.00 an acre. The Booth-Kelly Lumber Com-

pany had a cruise on these lands and the sale price was

made on the basis of approximately $1.00 per thousand

feet. These lands were situated near the Siuslaw River,

scattered some on the east side and some on the west

side of the Coast Range, about 30 to 36 miles west of

Eugene. These lands were in Lane County, just out-

side the limits of this grant, he thinks. The deed was

passed in January or February, 1912. He was present

at a number of hearings before the Committee on Pub-

lic Lands of the House of Representatives on the hear-

ing of H. R. 22002, concerning the Oregon and Califor-

nia land grant, and made a verbal statement to the Com-

mittee. He was acting for the Booth-Kelly Lumber
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Company and almost all of the other defendants in

what are known as the "Forty-five Innocent Purchaser

Suits." When he made that statement he was not act-

ing for all of them, but most of them, and he made the

statement found at pages 55, 56, 57, 58, 59, 60, 61, 62,

63, 64, 65 and 66 of a document published by the Gov-

ernment Printing Office at Washington, 1912, entitled

"Oregon and California Land Grant Hearings Before

the Committee on the Public Lands, House of Repre-

sentatives on H. R. 22002, Concerning the Oregon and

California Land Grant April 2, and May 2, 6, 8 and 25,

1912," and reading from that statement, pages 55 to 66,

both inclusive, the witness said that is the statement he

made.

Q. Now, I call your attention particularly to this

part of your statement

:

"Now, as to our Adews relative to our situation and

to the compromise, we feel that the Government can

afford to be very considerate of us for a number of rea-

sons. First, going back to the purpose of Congress in

granting these lands, it was primarily that the road be

built, and, secondarily, that the countrj^ be developed

as a result of this grant of land. We take the position

that we have aided in the development of that section

of the country to the fullest extent, and that in no other

way could the lands have been used for development

except in the way we have used them.

"The reason for that is this: The land is heavily

timbered, much of it on steep hillsides, and in most in-
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stances the soil is rocky and not susceptible of cultiva-

tion. Now, no actual settler could have taken 160 acres

of these lands, nor 1600 acres, nor any other number of

acres, and made a living for himself and family. It

would have been practically impossible, and is today,

with the better means of transportation and other facil-

ities that they have now."

What is the fact as to the accuracy of that statement,

and is that based upon your personal knowledge ?

Mr. Townsend: That is objected to as incompetent,

irrelevant and immaterial, hearsay, and an attempt to

incorporate into the record mere conclusions of fact and

law and not evidentiary matters.

A. The statement is correct, as I thought at that

time, and believe now.

Q. I call your attention to a statement on page 58

of this document, which reads:

"We think that there is no question about the orig-

inal purpose of the Government having been literally

carried out in a much better waj^ than it could have been

under actual settlement. In this regard, Secretary

Fisher, in talking to me the other day, said that if the

lands were of the character I said they were the Gov-

ernment made a tremendous mistake in 1866 in grant-

ing to the railroad company lands of a character not sus-

ceptible to settlement and then asking the railroad to

sell them only to actual settlers. Now, they did do that,

and you must know without seeing photographs of the

timber that these lands are timberlands or we would not
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have them, because we are in the timber business only.

Now, if the Government did make this mistake 40 years

ago we ask you here that we be reheved from the ill ef-

fects of it."

What have you to say with reference to the truth of

that statement?

A. The statement that I had this conversation with

Mr. Fisher, that he statied what I said there and my reply

is correct, and the rest of it was my opinion at that time

and is now.

Whereupon complainant objected to this testimony

as incompetent, irrelevant and immaterial and hearsay

and an attempt to incorporate into the records mere con-

clusions of fact and law and not evidentiary matter, but

a mere argument made by witness on behalf of one of

the parties against whom the United States had insti-

tuted its suit, as a reason for urging Congress to author-

ize this compromise, and complainant particularly ob-

jects, to the method of examination, in reading to the

witness, hearsay statements, and incorporating them, in

this record, as evidence of the statements themselves.

Whereupon witness testified that the statement:

"We have done the larger part of the work necessary

to make that land valuable for cultivation, and nobody

wants to buy these lands now as homesteads at any price.

Eighty-five or ninety per cent of them are useful only

for reforestation, and we have not started to reforest

them because we do not know to whom they belong.

We have spent the necessary money to clear them of tim-
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ber, and if the intention was that actual settlers should

make homes on these lands, how much less useful for this

purpose would they be if the timber was still standing?"

and which contains the words "nobody wants to buy

these lands now as homesteads at any price," he thought

was not sufficiently full as to the use to which these

lands could be put. He stated that they could be used

only for reforestation, at least 80 or 85 per cent. He
should have said reforestation or pasture because he

knows that they are used for that. It was an oversight

that he did not say so. To which testimony of the wit-

ness complainant objected as incompetent, irrelevant

and immaterial and upon the further ground that the

lands were involved in litigation in which injunction was

asked against the incumbrance of the title.

Whereupon witness further testified that it is a fact

that no one wanted to buy these lands as homesteads

at any price. There have been some applications to buy

small pieces, a few acres of bottom or arable land, as

there are scattered around through them, but no applica-

tion to buy for the purpose of buying 160 acres, or any-

thing of that sort to make a living on.

Whereupon the attention of witness was called to

page 60 of the statement, which reads

:

"The Chairman. You have stated that the lands

you have are not fit for actual settlement. Is the gen-

eral character of these lands the same?

"Mr. Dixon. Well, as I stated, the fact that we

])urchased the lands for lumbering purposes is pretty
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good evidence that the land is not fit for actual settlers.

As to the railroad grant itself, I have been over it pretty

well a number of times and out into the timber, and I

think the actual percentage—anything that I might say

would be a guess, but 20 per cent would be a pretty close

guess—I think there might be 20 per cent of these lands

that can be cultivated."

and testified that what he stated there was a guess and

he could not do any better now. His impression is that

his statement is correct.

Whereupon the attention of witness was called to

a portion of his statement in that document as follows:

"The Chairman. What is the general description

of the lands which your client holds?

"Mr. Dixon. They are all timbered lands, all cov-

ered with fir timber. They are rather hilly, usually

along a little canyon with a creek running down the

center. We have five timbered bodies, each one along

a creek or river. We like to have them that way on

account of the facilities for operation. The timber is

cut and hauled down to the creek; then we build dams

and float it out to the river or railroad it out."

and witness testified that that statement is correct, except

perhaps in using the word "all." The lands are all tim-

bered lands technically, that is incorrect because there

are a few acres now and then that are not in timber,

but the statement is to all intents and purposes correct.

Those acres that might be capable of cultivation are

widely separated from the rest, in spots here and there

throughout the grant.
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Whereupon there was read to the witness from said

statement the following:

"The Chairman. What area of lands that have been

cut off have been sold approximately?

"Mr. Dixon. Practically none."

Is that correct!?

A. That is correct.

Q. "The Chairman. What area of them, if any,

has been cultivated.

"Mr. Dixon. Practically none. They are not sus-

ceptible of cultivation. Our idea has been to reforest

them, and we have left the small timber standing for that

purpose."

What do you say as to the accuracy of that state-

ment ?

and the witness answered that that is correct. He would

say that the idea of reforestation and pasturage is not

paradoxical or incompatible. They go together and the

Booth-Kelly Lumber Company has pasture land but

thought perhaps later it might be reforestered.

Whereupon defendants offered in evidence the entire

statement of the witness, together with the opening in-

troduction of the Committee on Public Lands, Plouse

of Representatives, etc., pages 55 to 66 both inclusive

and asked to have same read into the record.

Whereupon counsel for complainant objected to the

document upon the same grounds hereinbefore set out

but waived objection as to reading the same in to the

record, which portion of said document reads as follows

:
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