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No. 32, St. Petersbourg.

22 Février

le 6 Mars 1875.

Excellence

J’ai I’honneur d’accuser a Votre Excellence la
réception de sa lettre du —. Mars 1875 avec la-

17 Février
quelle Votre Excellence m’a envoyé la traduction en

Frangais de quelques documents, afin que j’en puisse

prendre connaissance. Permettez moi de remercier

’échange préalable.

échange, 2 moins que Votre Excellence a l'intention
d’employer ces documents selon la clause de ’article

3 du dit protocol
répousser,

Je saisis cette occassion pour exprimer A Votre
Excellence I'assurance de ma considération haute et

distinguée.
(Signé)
A. S. Ex. Monsieur le Sénateur
J. A. de Lavalle, Envoyé Extraord.

et Ministre plénip. de la République
du Pérou.
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I me parait que le fait d’im-
primer, ne peut que fortifier le caractére public,
mais ne peut pas procurer une base pour le non-

savoir comme évidence 2

ENOMOTTO TAKEAKI.

NKO ._.

Votre Excellence pour cet envoi, aprés en avoir pris

connaissance je m’empresserai de retourner ces
documents.

LLa lecture des lettres de <oc.m Excellence du 7/19

1 Mars

Février No. 28 et du —5+—+——1875 m’a convaincue
17 Février

que Votre Excellence a I’opinion que des aoncjmsﬁm
Imprimés, comme appartenant au domaine ne serai-
ent pas assujettis 2 un échange préalable.

Je partage l'opinion de Votre Excellence que de
documents imprimés sont du domoine public, mais
Votre Excellence veuille me permettre de differer
avec vous en rapport de Votre conclusion. Je ne
puis considérer de tels documents autrement que
comme documents ayant un caractére public dont
I’échange préalable doit avoir lieu. Selon ma meil-
leure maniére de voir tels documents tombent dans
la catégorie de laquelle il est question dans I’ar-
ticle 2 du protocol de Yedo (Tokio) du 25 Juin

1873 ou I'on a mentionné public statements.
A mon grand regret, je dois communiquer a Votre
Excellence que*je me trouve obliger A protester

contre l'emploi de tels documents publics sans
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St. wmnmwmcomnm. le 23 Mars 1875.

A Sa Majesté

L’Empereur de toutes les Russies
Sire.

Conformément A I’article 3 du protocole de Yedo
(Tokio) du 25 Juin 1873, j’ai I'honneur de présenter
a Votre Majesté Impériale les documents ci-joints,
formant I’exposition du Gouvernement du Japon

dans le cas de 12 “Maria Luz " soumis 2 'arbitrage
de Votre Majesté Impériale.

Ces documents sont :
No. 1 Case of the Peruvian Bark * Maria Luz”,

published by the authority of the Foreign Umvmz.
ment, Tokio, Japan.

No. 2 Correspondence on the subject of the Peru-
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vian Bark “Maria Luz”, published by order of the
Foreign Office, Tokio, Japan.

No. 3 >H.mc9msﬁ in the case of the “Maria Luz
mccB_:mm to His Majesty ‘the vamwow of all the
Russias (Rebuting Argument :)

No. 4 Copie de la correspondance en réplique,
avec Son Excellence Monsieur le Sénateur J. A, de

Lavalle Envoyé Extraordinaire et Ministre Plénipo-

tentiaire de la République du Pérou 3 St. Peters-
bourg (Rebuting correspondence).

Votre Majesté
Impériale daigne me permettre de rester avec le

| plus profond respect

de Votre Majesté Impériale
Le trés obéissant Serviteur

(Signé) ENOMOTTO TAKEAKI.
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Argument
in the
CASE OF THE “MARIA LUZ”
submitted to
HIS MAJESTY THE EMPEROR
of
All The Russias.
All what has been underlined, has been copied also

in the same way, because it was found necessary to
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give more accentuation to these expressions. On page
19 and 20 a few lines have been blotted out, they
have been omitted in the copy, because it was consid-
ered better to suppress them.
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Argument in .H:m case of the

" submitted

- to His Majesty the
Russias,

“Maria Luz

Every thing important for the determination of
the questions in regard to the Maria Luz, now sub-
mitted to the enlightened and impartial judgment
of His Majesty the Emperor of all the Russias, is-
contained in the two letters, one addressed by Cap-
tain Garcia, Envoy Extraordinary and Minister

Plenipotentiary of Peru, under the date of March

NE
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31, 1873, to Wooyeno Kagenori, then Minister for

as well upon a preliminary enquiry, conducted by
Foreign Affairs of His Imperial Majesty the Tenno

the Kanagawa Kencho, as also upon the trial of
two complaints, which the Captain of the Maria Luz

had voluntarily submitted to the Kencho and had
of Meiji, (corresponding to June 14, 1873) with their | asked for its decision.

respective enclosures. These are contained in the 38
pamphlet, numbered No. 2, printed by order of the
Foreign Office of Japan, in the English and in the
J apanese languages.

The two letters may be called the pleadings in
the case. They state the views of the respective
parties upon the law applicable to the facts.

They must, on each side, be considered as truly
representing the facts which each professes to
narrate, unless the other party expressly denies the
statement or gives a version materially different.

The Peruvian Minister presented his complaint,
stating the facts as he understood them. The

Mr. Wooyeno states (Page
of the printed document No. 2 before referred

to) that Captain Garcia had been furnished with the
original record of the proceedings at the Kanagawa
Kencho. This has not been denied ; as it could not
be denied. Moreover Captain Garcia at the foot of
Page 4 of his letter (as printed) refers to “the
official record of the proceedings of the Maria Luz
case, which your Excellency [Wooyeno Kagenori]
sent to me [Capt. Garcia] for Inspection.” On page
7 Captain Garcia again cites “the original records
of the Maria Luz proceedings.” These two refer.
ences might possibly relate only to the record of
the preliminary enquiry. On page 8 however Cap-

tain Garica quotes from the testimony of M r. Mc-
Donald, Captain Purvis and Mr. Bevill, given as he
states on the 19th September 1872. It appears from

enciosures No. 9 and 10, sent with his letter, that

Minister of Japan made his reply, stating the facts

as he understood them. In proof of his statement

of the fact, the Minister of Japan made several

quotations from the testimony taken and recorded

the preliminary Enquiry at the Kencho, had ter- any important particular, by mvﬂmw%:m :5. entire
minated before the 30th August. It is thus made records before the arbitrator in totidem verbis.

evident, that Captain Garcia had been put in posses- As if with the design, that the position :.m_d
sion of the records of al/ the proceedings relating advanced should lack no particle of confirmation,
to the passengers on the Maria Luz. He quoted the government of Peru has thought E.ovmw to offer
from them so much as he thought desirable. for the consideration of His Imperial Em.umm@ the
Wooyeno Kagenori in reply made such further ex- arbitrator, a letter addressed from wm._mwm de Yen
tracts from those records as he deemed expedient. Rio kwan” where the Peruvian minister was
if those extracts were incorrect, or if, although enjoying the hospitality of His Majesty the Tenno—

verbally accurate, their sense might have been “@ M. Le Ministre des Affaires Etrangeéres du Pérou
modified by the context, it was incumbent upon the enclosing the Memorandum of a conference held at

Peruvian Government, to have laid the whole of the the Ocm:::mro. on the 5th March 1873, Umﬂio.m:
records of the Kanagawa Kencho before the arbi- Captain Omwomm. and the Minister for Foreign Affairs
trator, or by denying that extracts made by Wooyeno of Japan. In this despatch Captain Ownnmm states to
Kagenori faithfully represent the testimony, to have his Government as follows.

compelled the Government of Japan to produce those “Vous verrez, par le Mémorandum ci-ioint, que
records in extenso. Having failed to take either of mon but était de demander au gouvernement

these courses, the government of Peru must be Japonais, tous les documents en vertu desquels il
deemed to have acquiesced, and to now acquiesce, avait approuvé les procédures du Kencho de Kana-

in Wooyeno Kagenori’s account of the testimony as gawa, mais seulement pour la forme, puisque je les

a just and fair transcript, one which, though giving avais déja presque tous en ma possession”. Capt,

the evidence but partially, would not be varied, in | Garcia further remarks, “Le Ministre des Affaires

10 RAEEHBFr =+~ W1 WX | PN R
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Protocol, dated the 25th day of June 1873. The
Government of Japan does not admit, that this
supposition is correct, although it makes no objec-
tion to these two documents being considered by

the arbitrator. It might have objected for these
reasons : |

Etrangéres me remit un exemplaire de la traduction |
officielle des principaux incidents du procés. Pen-
dant la nuit un employé du Ministére me transcrivit
les deux expéditions leapedientes] originales qui
renferment tous les documents de la cause”. *

The letter just quoted contains offensive phrases, |
which the Government of Petu could never have
been thoughtless enough to publish for the Inspec-

tion of a Sovereign, friendly to hoth powers, unless | can by no possibility affect a third party which was
it had felt an extreme necessity of

convincing that
Sovereign, that the case had not

Ist. A communication addressed by one officer of
| Peru to another officer of the same Government,

The declarations which any person makes, may
always be used as evidence aggainst himself. They

, can not be used in his favor, and against an adver-.
upon which the reference to arbitration was based. sary, unless they were made

The letter and Memorandum to which reference has |

just been made are presented by the Government of
Peru to the arbitrator, and have been transmitted |

In the presence of
that adversary, and he, having an interest in deny-

ing them, remains silent and permits them

to pass
without nozﬂ.m&ozo:.

In such case the maxim
applies “Qui tacet consentire videtur ubi tractatur de

that they are such evidence as was contemplated - | ejus commodo”.

and allowed by the 2nd and the 3rd articles of the

2nd. It is entirely immaterial what conversation

passed between the Peruvian and the Japanese Min-
ister. They arrived at an agreement which they
consigned to writing. That agreement is to be

interpreted by its own terms, and for the purposes the objection, in this instance, that the memoran-

of evidence it supersedes all prior verbal negoti- dum cah not be received as proving any statement
Aations. If for any reason the Peruvian Minister of fact. It is no proof at all of what Wooyeno
desired to preserve a record of his remarks for Kagenori said, or omitted to say, at the oozmmmmnnm
future use, in possible discussion with the Govern- of which it professes to m?.m an mnco::ﬁ. We .n.,o
ment of Japan, he should have reduced them to not impeach the good w.m:_._ ow..ﬁrmw _umnﬁfmw Min-
writing and submitted them to the perusal of the ister. We are quite ready to belive, that it im.m
Minister of Japan, asking the latter to approve the his intention to make an accurate H.m_uow.n to his
memorandum, or if it did not agree with his recol- Government. But this, in the nature of things was
lection, to suggest the necessary amendments. A beyond his power.

document thus accredited by both parties, would Spanish language, which was an unknown tongue
have been suitable evidence of matters of fact, for to the Minister of Japan and to his Interpreter

each of them and against each of them. Not being Ishibashi. Mr. Elmore, the secretary of the Peru-

thus authenticated, it takes rank only with the vian Legation, translated the remarks of his or.nmm
arguments, which simply reflect the opinion of their into English. Ishibashi retranslated this English

author, and do not govern, as facts must govern, version into Japanese. The same process of double
the judgment of the arbitrator.

of papers exchanged between Sefior Lavalle and
Hanabusa Yoshimoto, annexed to the letter of the

latter, dated Berlin le 18 Juin 1874. We insist upon

Captain Garcia spoke in the

translation occurred when Wooyeno Kagenori replied.
The objections which have been suggested, apply

Captain Garcia may have been quite confident of
to the document numbered No. 10, in the catalogue

what he intended to say, but he could not be

1O RENEEIFEr=+2-x M1 EK22 | 4l NESES
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certain, that his sense was fully understood by

Wooyeno Kagenori, or that he fully understood the
latter.

satisfactory, if they had been addressed to the Japa-
nese Minister in writing and thus have produced a
deliberate reply authenticated by his signature. We
object however to the memorandum being taken

as any mﬁamnom of facts or of supposed admissions
3 ﬁoo%mno Nmmmnod

The propriety of this objection will be made v_m::
by this fact. At an early stage of the conference

(page 4 of Memorandum) Captain Garcia reports
himself as mentioning “ Navires Anglais comme “le
Cyphrenes” que son Capitaine, en permanence i
Yokohama avec plus de 800 chinois, dans un ecrit

public appellait “a coolie ship” le vaisseau destiné’

did not submit to the Minister of Japan. No infer-
ence unfavorable to Japan can be drawn from a
supposed failure of its Minister for Foreign Affairs
to deny or reply to any statement which is based
upon any of those “anexos”.

The Peruvian EEEHQ. reports himself to have
cited the case of the “Cyphrenes”, and to have
referred to American steamers, which twice in every
month pass through the port of Yokohama, every
one of them carrying hundreds of Chinese emi-
grants going to the United States, and other hund-

reds returning from the United States to their native
land, for the purpose of shewing :

1. That the Government of Japan had not in all

cases treated the conveyance of Chinese passengers

by sea as illegal.

2. That the Government of Japan had displayed

a peculiar zeal for the relief of the passengers in
the “Maria Luz”, which it had not manifested in
behalf of passengers in American and English
vessels, who, it is assumed, were subject to the same
wrong and oppression,

10 REESSE r=+ -2 ~x BiIBx 2
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au transport des coolies” (Annex A). The arbitra-
tor would suppose that “ Annex A ” was a docu-
ment appended to Omvﬁmm:, Garcia’s letter of March

31, 1873, or to some other letter addressed to the
Japanese Foreign Office. No such paper however is

mitted, to the chargé d’Affaires at St. Petersburgh,
what is marked No. 12. “cuatro sub anexos al me-

morandum de la conferencia de Junio 19. 1873

The first of these anexos, A, consists of an extract

from a Yokohama Newspaper and the second, B, of
a letter from Captain Purvis to Captain Garcia,

dated on the 2ist June 1873, two amwm ::mn the con-

m.m.m.wsnm and which 93&03 could not have _umm:

known to the Minister of ] apan on the 19 June 1873.
The “Cuatré anexos 7, 1t is plain, were papers which
the Peruvian Minister, appended to his private

Memorandum,+to make his report of the conference

intelligible to his own Government, but which he

To this argument it would be a sufficient answer :
Ist. That there is no allegation nor pretence that
any complaint has ever been made, to the Govern-
ment of Japan, that any wrong had been committed

upon a passenger on any American and English

vessel, in the territorial waters of this Empire.

2nd. That even if it were true that this Govern-
ment had failed, in a thousand instances, to dis-
charge the duty, incumbent upon all nations, of gi-
ving protection and redress to all persons within
its jurisdiction against outrage before committed,
or which was plainly about to be committed agai
nst them, still. this is no reason for impeaching
its action in another case where it has been awake-
ned to its duty. With nations, as with men, it is ne-
ver too late and it is never too early to repent of
their misdeeds or shortcomings.

This Government does not pretend to be 1gnorant

of the distinction between the emigration which is
made in English vessels and American vessels from
China to California, and that which is effected by

the vessels of other nations to Cuba and the former
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colonies of Spain in -South America ; nor will it
affect to be indifferent to the obligations of humanity
which arise out of that distinction. It has however

been very solicitous to avoid any discussion of the

horrors and infamy of the Coolie trade, as it was
practiced at Macao, and in the vessels sailing from
that port. It did not desire to force the Govern-
ment of Peru or that of Portugal into the defence
of a traffic hateful to God and man, one historically
known to have been marked by sorrows and atroci-
ties, only equalled by the African slave trade. For
this purpose it admitted, in the letter addressed by
Soyesima Taneomi under date of 15th day of the 8th
month 5th year of Meiji. to the Governer of Macao
(Appendix F to the official statement No.l of the
case of the Maria Luz), that “the Government of
His Majesty the King of Portugal, has done all that
it thought necessary to secure that the emigration
of Chinese subjects from Macao should be conducted
iIn accordance with the principles of justice and
humanity.” It was not blind to the notorious fact

that all which the Portugeese Government thought ..

Government. They did so before they came on
shore. The reports of Mr. Benson (Enclosure No.
1) and of Hayashi Gontenji and G. W. Hill (No. 2)
cited by the Peruvian Minister (page 8) have been
brought into evidence by the Peruvian Government.
Both prove that several of the passengers “com-
plained of having been kindnapped in Macao and
implored assistance ”, and that while Hayashi was
taking note of the numbers—they were marked by
numbers like cattle—of those who thus complained,
“the others began to gather around me | Hayashi]
with great cries and in the most earnest manner
begging for assistance ”. They show that one man
had been tied to the mast and beaten with a stick
by order of Captain Herrera by a man who said
that he had been forced to sign his contract. They

show that all the Chinese passengers were confined
in the hold and not allowed to come on deck.

The Peruvian Minister says (p. 8), that “ upon the

representations made to them [by Mr. Watson,
British Chargé d’Affaires] the Japanese authorities

ought to have instituted on board a preliminary

10 RREMESR v+~ JEKiE2& | Pl

necessary was practically ineffectual to prevent con-
stant enslavement of Chinamen by kidnapping and
by fraud. It is not necessary to say this to His
Imperial Majesty the arbitrator who, before the case

of the Maria Luz arose, marked His abhorrence of
the Coolie trade by prohibiting His vessels from
engaging in it. It is a political fact, of which His
Imperial Majesty will take notice, as matter of
public history, that the Government of Portugal has
become so thoroughly convinced that the abuses are

inseparable from the trade, as to have prohibited
1ts continuance at Macao.

Wooyeno Kagenori explained in his letter to the
Peruvian Minister (page 38 No.2) how it happened
that the circumstances under which the pretended
contracts of the Chinese passengers were manufac-
tured at Macao, were forced upon the consideration

of the Governor of Kanagawa by the spontaneous
complaints of the witnesses at the Kencho. De pro-

Jundis clamaverunt, out of the depths of their

misery they [lifted imploring hands, without the
invitation or the suggestion of any agent of this

Enquiry before commencing proceedings.

A comparision of dates shows, that Mr. Benson’s
visit to the ship was on the same day that the pre-
liminary Enquiry commenced at the Kencho. There
were thus Enquiries on board and at the Kencho
proceeding simultaneously. It was advantageous to
the ship and Captain, that the enquiry should be
carried on as rapidly as possijble. If there was any
possible objection to the enquiry being conducted
In part, or in whole, on shore, it was waived by
Captain Herrera. He, on the very day that Benson
visited his ship, heard the testimony of Mok-Hing,
the first witness. He took no exception to the fact
that Mok-Hing had been summoned but said: It
1S no use to ask one man only; ask twenty-five or
fifty of them, as many as you like ” (No. 2 page 39).
He can have meant nothing else than to invite the
Governor to examine as many Chinese passengers

as he pleased, in the same manner and at the same
place as Mok-Hing had just been examined.

Let us note the state of the case on this first day
of the enquiry. Mok-Hing had testified that he had

RO
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been kidnapped, and badly treated and beaten and arbitrator to two points not before mentioned.
finally his cue was cut off. Captain Herrera had 1. If, in point of fact, the passengers had been
admitted that he had put this man and three or kidnapped in Macao, the confinement of them in

four others in irons, and that the cues of three or Yokohama by Captain Herrera, was what the com-
four others had been cut off, by his orders, in the

mon law of England and America terms 2 continu-
harbor of Yokohama. He also stated, that all of

ing trespass. Every moment’s detention was a re-
the passengers tried to set fire to the ship in the petition of the original wrong and equivalent to a

harbor of Yokohama and that he was confining the fresh kidnapping within the port of this Empire.
whole of them, beating and ironing some of them, For this reason, this Government had the legitimate
because, as he says, “ There was no help for it. If right, and was under the obligation, to enquire
all the Chinamen were trying to get ashore, how whether the charge of kidnapping was true—not for

could I do? Who would pay the passage money ", the purpose of punishing the kidnapping in a foreign
Mr. Benson’s report showed that several of the other country, or on the high seas, but to punish the new

passengers complained of having been kidnapped in offence, committed within this Empire, of forcibly

Macao. detaining in irons and of flogging kidnapped men
to prevent their appealing to its courts.

It might be conceded, that if these passengers
had been slaves by birth and by law in China, had

been shipped by their owners on board the Maria
Luz, and had been .moaoma., by marine disaster intc

the port of Yokohama, then it would not have been
lawful for the authorities of Japan to employ force

ROER

No reference is made to any evidence not con-
tained in the correspondence between the Peruvian
Minister and the Japanese Minister, and the pub-
lished statement of this Government No.l1; because
we suppose ourselves confined to the documents
which both parties had seen.

It is proper now to ask the attention of the'

to set them at liberty. That would have been masters, should demand to be put at liberty, that

precisely the case of the American ship Creole,

cited by the Peruvian Minister. It is not conceded,
that even in that case, this Government would have
been under any obligation to lend active aid to pre-
vent the slaves escaping. It might, as we 1nsist,
have looked on with folded arms while the slaves
broke their chains.

Even in the case supposed, it can not be denied
that it would be right to make enquiry whether the
laws of China tolerate slavery, and under what
conditions ; whether for example the slaves are mere

personal chattels assignable at pleasure, or whether
they are adscripti glebae. The courts of this nation,
like the courts of other nations, ‘do not pretend to
be acquainted with foreign law (as they do with

their own, of which they take judicial notice) but
require it to be proved by experts, as a matter of

fact.

Suppose however, the slaves should deny that

they were shipped by their legitimate owners, and
insisting that they had been stolen from their

10 RREHBSE v+~ BIEBK g
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they might return to their bondage on the fields
where they were born. Is there any rule of Inter-
national law, which forbids the local authority,
supposing it to be rightfully making an enquiry
into another crime committed in its territorial
waters, e. g., the maiming of the slave by cutting of
his thumb for the avowed purpose of preventing
his escape from extending its enquiry into the origi-
nal stealing? Was there ever any rule of Inter-
national law, which required the local authority,
after punishing the minor offence of maiming the
captive, to give its aid in consummating the greater
offence of transporting him to bondage in a coun-
try not that from which he was stolen ‘(China)—not
that from which he was shipped (Portugal)-- -but to
that whose flag the guilty vessel happened to bear

(Peru) ?—Remember that case of the Crecle was
that of an American ship sailing with American

slaves, from one American port to another Ameri-

can port. To make a case parallel to that of the
“Maria Luz”, it should have been this or some-

BOM
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thing like this: Viz: a Portuguese vessel, carrying | Whether the signature of the Chinamen, though
serfs stolen from Russia, to a port in the United

States, which vessel had come by casuality into a
British Colony.

made by his own proper hand was procured by
force or by fratd? In shqrt whether the alleged

contract was a genuine contract or a sham ? -There
The decision in the Creole case has no element

which entitles it to be extended to any other case
which can be distinguished in the slightest degrees
in its circumstances.

No pretence is made that the Government of
Japan might not have enquired into the regularity

of the alleged contracts of the Chinese passengers,

so far as this appeared upon their face. The argu-
ment 1s that we were obliged to consider the whole
transaction valid because the so called contracts
were authenticated by a Consul, with the approval
of a superintendant of Emigration. This admits, by
implication, that the local authority might have
enquired e. g. whether the signatures of the Consul
and superintendant were forged. Is it possible for
any sane man to doubt that, if we might do this,
we might also enquire whether the Consul and the
superintendant were accomplices in the kidnapping ?

may be some such rules created by express treaty,
In certain cases governing mariners. There is not,
and there never was, any such rule applicable to
passengers.

If any authority be required on this point it may
be found in the decision of the Supreme Court of
the United States in the case of the Amistad (15

Peter’s Reports 594). A ship full of negros alleged
to be slaves, had taken possession of a vessel, in
which they were being carried from one port of
Cuba to another port of the same island. Ignorant
of navigation, they drifted, at the mercy of winds
and waves, into Long-Island-sound, waters of the
United States between the states of New York and
Connecticut. The representative of the Spanish
Government demanded their surrender, supporting
his demand by certificates of Cuban officials, in
proof that they were lawfully slaves. To this the

court, speaking by the mouth of Judge Story, sion of the Coolie trade, explained, somewhat apolo-
eminent in all lands as an expounder of Internatio- getically, the introduction of the evidence about the
nal Law, said “although public documents of the .making of the contracts at Macao. We now insist,

Government, accompanying property found on board for the reasons above given, that the evidence was
the private ships of a foreign nation, are to be perfectly legitimate and ought to have been sought
deemed prime facie, evidence of the facts which for--though it was not—by the Kanagawa Kencho.
they profess to state, yet they are always liable to It was just, humane and necessary, to examine every
be impeached for fraud. And whether that fraud one of the passengers on shore, where he could
be in the original obtaining of the documents, or . testify under the protection of the Government and

the subsequent fraudulent and illegal use of them, free from the fear of arbitrary punishment by Cap-
when once established, it overthrows all their san- tain Herrera, which Mr. Benson hints at, in the

ctity and destroys the proof Nothing is more conclusion of his Report.

clear in the law of nations. A fortiori the doctrine 2. On the first day of the enquiry #nmvﬁmm: Herr-
must apply where human life and human liberty era stated (page 39 No. 2) that all the passengers
are i1n 1ssue and constitute the very subject of the were implicated in an attempt to set fire to the

controversy ”. The slaves were declared free by | ship in the harbor of Yokohama. This concerned
the court, and were restored by the American Go- the peace and tranquillity even the safety of the

vernment to their homes in Africa. It is not port. If Captain Herrera chose to rely upon his

necessary to enlarge upon the resemblance between own precautions and his own power to prevent the
the cases of the Amisiad and the Maria Luz. execution of such a design, the authorities of the

Wooyeno Kagenori, for the reason already stated, port were in no wise bound to take the risk of such

that this Government desired to avoid any discus- a peril. Suppose a ship loaded with gunpowder or
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petroleum to have been driven into the harbor in _

exclut tout privileége, toute exception de juridiction.

distress. If the captain states, that his passengers Ces cas embrassent natureilement tous les crimes

have tried to fire the vessel, but that he has flogged
some and imprisoned others and is confident they

will not succeed in accomplishing their wishes, are
the authorities of the port to await in patience the
result of his experiment? Can it be doubted, that
In such a case the local authority would have

ou les délits commis par des marins, soit 2 terre,
soit a bord, 3 légard d’étrangers, soit dans les con-
ditions qui troublent 'ordre public ou affectent les

intéréts du pays dans les eaux duquel le navire est
mouillé. 11 faut y ajouter les affaires dans lesquel-

ample.right to enquire into all the circumstances
which :ma., induced the passengers to attempt to
burn the ship—no matter where those circumstances
had occurred ?- Can it be doubted that the passen-
gers might properly be removed from the ship to
the shore, by force if necessary, but more especially
if they consented and desired to be removed ?

The Maria Luz, as the facts appeared on the
first day of the enquiry, fell within every branch
of the rule as stated by Calvo (vol. 1, 2nd edition
p. 3£0).

“Il nous reste A parler des cas concernant les
batiments marchands dans lesquels I'exercise de la

souveraineté territoriale reprend tout son empire et

the proceeding. Captain Herrera was simply invited
to attend, so that he might hear the testimony and
rebut it. It resulted in a recommendation that no

proceeding should be taken to punish Captain
Herrera, although the Governor indicated an opinion
that he deserved punishment.

The Peruvian Government seeks to compel us, to
revert to a discussion of the so-called Yokohama
convention of 1€67, by asking His Imperial Majesty,
the Arbitrator, to receive as evidence and take into
consideration, a professed copy of certain correspon-
dence between Mr. De Long, the Minister of the
United States of America, and Soyeshima Taneomi,
the Minister for Foreign affairs of this Empire,
which took place after the affair of the Maria Luz
had terminated and the passengers had been taken
back to their native land by the Chinese Government.

It 1s insisted, that neither Mr. De Long’s state-

ments nor Mr. De Long’s opinions are entitled to
be received as evidence by the Arbitrator, of any
fact. They can not be accepted to prove, that any
such correspondence ever passed between himself

1O AEITEEF voroa~K MIE 2 | Hu

les les partis intéressés requiérent spontanément

'intervention, I'aide et 'appui de I'autorité locale "
(See also p. 382).

[t seems unnecessary to add any thing to what

-

nary enquiry in such manner and by such agents
as it thought proper. Even if the so called Yoko-
hama convention of 1867 could be appealed to, as
obligatory upon this Government, it is not appli-
cable, cmom:mm the enquiry was not the exercise of
jurisdiction over the subjects of any non-Treaty
power, but only such an ¢xamination, as was neces-
sary to ascertdin, whether it was expedient to ex-
ercise jurisdiction. There was nothing coercive in

and the Government of Japan, as it is said, that he
certified to have passed.

The proper method would have been for the
Peruvian Government to have called upen this
Government for a copy of any correspondence which
it desired. If it had refused to furnish such a copy,
then, and not until then, would it have been pro-
per to produce secoriddary and inferior evidence. As
to the opinions of Mr.. De Long, they like any body
else’s opinions, may be cited to the Arbitrator and
they will have such weight as is due to their inter-
nal force, irrespective of his personal authority. If

opinions were. of any consequence, it would be
within the power of the arbitrator to ascertain,

that all the proceedings in the Maria Luz case,
having been reported by the British Minister to his
Government, that Government, after taking the
opinion of its Law officers, declared them to be

entirely justifiable. The opinion of the Government
of the United States, upon the particular point of
the continuing obligation of the so-called Yokohama

convention, may be ascertained, without diplomatic

’ .
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ratification of the President would have been a mere

nuility, unless given by the advice and consent of
the Senate. The United States can not be bound

enquiry, from an official publication of that Govern-
ment. In the year 1873 the Secretary of State, in

compliance with a resolution of the Senate, sent to

that body copies of “all the treaties and conven-

tions entered into by ‘the United States (except
postal conventions), the ratification of which has
been exchanged, with notes indicating such treaties
or conventions, or such parts of treaties Oor conven-
tions, as have been changed or abrogated ”.—The
aoo::wma thus sent was printed by order of Con-

gress, and is in every Legation of the United States.

It does not contain the Yokohama “arrangement "
but reference is made to it,

by any agreement with 2 mowm_ms nation contracted
without this double sanction, nor can its

ment, by any other method, waive -any rights or
privileges which its citizen

S may have acquired
under a treaty.

T'he Peruvian Minister in his memorandum of the
conference of June 19, 1873, reports himself as
having remarked to Wooyeno Kagenori, that Peru,
not being a party to the Yokohama arrangement of
October 28 1867, was not bound thereby. He would
have been unquestionably correct in taking that
position. Upon what principle is it, that a nation

in the Notes, at page
1041, and the remarks of Wooyeno Kagenori (No. 2
P. 37) are quoted at _msmﬁr without any Ea_om:on

of dissent. This, it is submitted, is a strong indica-

can invoke a right under an agreement which does
tion of coincidence in his opinion.

We reiterate the averment, which stands uncon-

tradicted : the Yokohama arrangement was never

ratified by the Chief Executive authority of any

nation. So far as concerns the United States of
America, the arbitrator is well aware, that the

, who
_

“ ao:oﬂm_m: o..ammo:_um ﬁrmem?mm mmﬂ:mwmvwmmmn-
_

tatives of any specified Foreign Power. That they

were Representatives of some of the Foreign Powers | argued 93. the mwdm.quﬂ had mmiw*moﬁﬁ”w miwmsn.m
may be inferred from the introduction, in which of the political acm,._:w. of Cm.ﬂmmm%mw” M __ :ovmw“._m.
they say, that they had “met to consider the Me- But although the w:éﬁm of m:mm_m., a _o:m.

morial of the Land Renters at Yokohama to the entered into Treaties with Japan, it was not in any

roreign Representatives”: but this is only an mode a party to the recommendation. Neither was
inference not an averment. There were then eleven Portugal, Switzerland, Belgium, Italy or Denmark,

Treaty Powers and therefore six of them were not | all Powers which had treaties with .ﬁﬂv.m?ﬁ. Mcrm_m”
signatories to the recommendation. That recom- of these woémn.m was bound by wro 5th ww Hm m.ﬁ

mendation was accepted by Ogasawara Iki no kami, signers of which, mm..woma to give certain instruc-
who does not give any indication that he was the tions to their respective Consuls ? . m
Representative of any National Power or even of The 4th article am.o_mwm.m M:m.w .ﬁrm mo<mw~ﬂ5_.c M:
any Municipality or an administrative agent of any Kanagawa 3:._ me.Qmm. jurisdiction | 20 m_ ;
kind. €Whatever the fact may have been, there is advice as he _:.m< obtain from mo_.m_m,n OSw:m” _ﬁm.
no proof before the arbitrator that he was any What Consuls? .A,:omm. of the =<m. mo<mMgHmo:v
thing more than a private subject of Japan, with- whose wmﬁwmmmam.ﬁzﬁm m_mjma the .H,moNBBQH. s o._
out rank or power. That he was even a Japanese or those of the six who did not sign? or of all:

: : B
i1s only an inference from his name. That name of any he might select, out of either class: .;.m
cannot, be found subscribed to any Treaty, either Danish, Portuguese and Italian Consuls, by their

before or after the date of his acceptance of the protest (p. 25) solve the question in S.m:. own
recommendation.) If the Emperor of all the favor, but express no opinion as to the rights or
Russias, or if His Representative in Japan, had been duties of their Russian, Swiss and Belgian colleagues.

a party of the Yokohama agreement, it might be There 1s another ambiguity in the 4th article,
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1f we could suppose—what it does not sav, but what their advice. In dealing with persons subject in all

respects to the laws of Japan, this Government
could employ such methods of administering justice

as it thought proper. No Chinaman nor Peruvian

had a right to complain if the Governor consulted
with any number of assessors, native or alien,

seems to have been imagined by some of the
Oosmu_mrngmﬁ they, together with the municipal

Director and the Governor were to constitute a

regular tribunal. Must the decision have the assent
of an absolute Majority? If all the Consuls at
Kanagawa and the municipal Director were to be
assessors with the Governor, their number would
have been 13. Or would a majority of those,
actually: giving their advice, suffice, to render a
valied decision? That such questions were left
open, is sufficient evidence that the recommendation
was regarded by those who united in it, as furnish-
ing only a temporary expedient and not as the
basis of a lasting compact.

It i1s conceded that, down to the time of .the
arrival of the Maria Luz, the Governor of Kana-
gawa had in some cases affecting the subjects of
non-treaty Powers, availed himself of the advice of
foreign Consuls, as well as the Municipal Director.
[t 18 not conceded, and there is on proof, that in
any case he considered himself to be bound by

whether Consul’s or private foreigners. It may be
that Captain Herrera could have properly objected
to being brought for trial and judgment before a
tribunal composed of persons exempt by treaty

from full subjection to the laws, and from responsi-
bility to the Government, of Japan. If he had,

for example, been arraigned before = court com-
posed of the Russian, British and American Envoys
to Japan, he would have had very plausible reasons
for declining its jurisdiction. He might have urged,
with much force. “I have a right to be tried hy
judges who can be punished by the Government of
Japan in case they decide against me through
malice or mmwzm_:w. Should T suffer a manifest
denial of justice in re minime dubia, Peru should
be entitled to demand redress for the wrong done

to me, To that demand, in case of a court thus any time, acting under article 4, and even when

acting upon it, the right and duty of the Governor
of Kanagawa was, to take such advice from Consuls

as he thought proper and to exercise his own judg-

ment, whether in accordance with that advice or in
opposition to it,

constituted, the Government of Japan might reply,
that the court was not subject to its control, and
therefore the Empire could not be responsible for
its misdoings ", |

[f it should be answered * your objection is
founded upon the strongest reasons, but the con-
stitution of this court has been fixed by a “recom-
mendation ”, or an arrangement ” or a “conven-

We return now to a brief examination of the
correspondence between Mr. De Long, Minister of

the United States, and Soyeshima Taneomi, contained

tion”, with certain F oreign Representatives from
which Japan can not withdraw, and he should

then say “non haec in feedera veni” it would be
“reponse sans replique .

in No. 12 as an annex to Captain Garcia’s memoran-
dum of the conference of June 19, 1873. If the

arbitrator shall look into this correspondence for
any purpose it will be found that :

It is plain that Captain Herrera would have
equal right to complain of a court in which the
preponderating power was vested in Consuls irre-
sponsible to this Government. These onsiderations
show how impossible it is that the recommendation

of article 4 should receive the construction which

The first letter from Soyeshima is dated 10th of
8th month 5th year of Meiji ( corresponding to Sept.
12th 1872), after the conclusion of the enquiry and
after the commencement of the actions brought by

Captain Herrera. In it, he stated that a court of
Justice had been established at the Kanagawa Ken,

the Peruvian Minister appears to put upon it. All naming the members, and saying that from the

the difficulties vanish when we see that it was next day they would occupy themselves with the

optional with this Government to discontinue, at | complaints and questions which heretofore had
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been under the jurisdiction of Kanagawa Kencho.
To this Mr. De Long replies on the 12th Sept. 1872,
stating, that by the terms of the Yokohama arrange-
ment, concluded, as he says, Oct. 28, 1867, the Go-

vernor of Kanagawa, assisted by the F oreign Direc-

tor, was to constitute the local tribunal for the trial
of causes and the hearing of complaints, preferred

by foreigners, which court so constituted may
advise with the Foreign Consuls.

This extract illustrates the accuracy of Mr. De
Long. The 4th article of the so called convention,
which is alone in question, does not limit the
jurisdiction of the tribunal to complaints made by
foreigners. They might be made as well by the
subjects of Japan.

Mr. De Long then proceeds to suggest the :mnmm-
sity of obtaining the consent of the parties to the
arrangement, before altering the organization or
transferring the jurisdiction of the tribunal.

To this Soyeshima replied, on the 17th of the
same month stating his opinion that it was quite

unnecessary to ask the consent of any other Power. .

and management by the landrenters themselves.
—But this was not done and there should be no
occasion to discuss it.

Nevertheless in his next letter, dated Oct. 2. 1872
Mr. De Long assumes that it had been done, and
concludes by saying that he “can but consider
American citizens, residents of Yokohama, restored
to the same condition of Municipal Government as
that which existed previous to the adoption of the
arrangement nqw abrogated by you”. The only

article abrogated was article 4, which did not relate
to American citizens, but to subjects of China and

—— = e

other non-treaty Powers.

At this stage of the correspondence, this Govern-

ment had refused to compel the Chinese passengers
to return to the Maria Luz, and a Commissioner

sent by the Chinese Government had arrived, for
the purpose of taking charge of them and transport-
Ing them to their homes. The correspondence was
not resumed until the 12th of January 1873 and is

therefore ex post facto.

The most it proves, if it
be considered as in evidence, is this -
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The two next letters consist of an argument by
Mr. De Long, and a clear statement by Soveshima

that the Japanese Government did not consider
itself bound by the memorandum on the arrange-

ment of municipal affairs of Yokohama, but that
it had given notice of the only change it then had
In contemplation.

It 1s apparent from the opening words of the
recommendation, as well as from what is said by

Wooyeno Kagenori (foot of page 36), that the
object of the recommendation was to induce this
Government to “resume the control and manage-

ment of municipal affairs” at Yokohama, which it
had formerly ceded to the inhabitants themselves.
They gave no consideration whatever for this

resumption of a power which they found them-

selves unfitted to exercise. If the Government

instead of merely substituting judicial officers to
administer justice in the place of executive off.cers,
had refused any longer to act upon the other
articles of theg recommendation, the effect would
have only been to restore the preexisting control

Soyeshima having been assured by Mr. De Long,
as appears from the letters previously mentioned,
that there would be no objection to the change
already made in the constitution of a Court at

Kanagawa, allowed himself to be persuaded to ob-
tain the assent thereto of the Foreign Representa-

tives, or rather of some of them. He could not
have supposed that this complaisance on his part
had any retroactive effect. The result was. that
through the intervention of ..2:.. De Long, that as-
sent was given, as he states, by the mmvummmam:éw
of England, France, North Germany (sic) and Spain.
He also assumed to agree thereto on behalf of the
Governments of the United States and of Holland.
What special power Mr. De Long may have had
from the King of the Netherlands, this Government
1s not informed. It appears, from the officially

published Diplomatic correspondence of the United

States, that in a letter of reproof addressed to him

by the Secretary of State in regard to his officious
interference in the case of the Maria Luz, Mr. De

Long was reminded of a former instructign “that

SO
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while holding an office of profit under this Govern-
ment [the United States], you are not at liberty to

accept the position confered upon you by the King
of Hawaii [Envoy &c] without the consent of Con-

gress ” (Foreign Relations of the U.S. 1873, vol. 1
page 563). As to the United States, it is absolutely
certain that if that Government possessed any rights
under the Yokohama arrangement, it was impossi-
ble for Mr. De Long to release or to modify them,

even by the express orders of the Presidént, with-
out the advice and consent of the Senate.

Mr. De Long reports the Minister of [taly, as
“not feeling called upon to eéxpress any opinion, as
his Government was not party to the original con-
vention ”, a reserve which was to be expected from
the good sense and discretion of that Minister.

It will be observed, that when Soyeshima Tane.
omi gave notice of the establishment of a new
judicial court at Yokohama, i. e. on Sept. 12th 1872,
the actions instituted' by Captain Herrera against
two of his passengers had been already commenced,

his petitions bear date on the 10th September 1872. .

indemnity for the breach of alleged contracts, and
the restoration to his custody of two passengers,
that they might be transported to Peru. The claim
for pecuniary indemnity, was one of judicial
cognizance. The claim for the extradition of the
passengers, was one for political determination Dy
the Supreme executive power of the Empire. What-
ever the decision of the court might have been, it
remained for the Government to determine whether
it would deliver up the passengers to be carried to
a foreign country., This is the rule recognized by
a great number of the states of Europe and Ame-
rica. If any of them ascribe an
to the decision of their tribunals, it is not because
they are required to do so by any principle of
International law, but because they freely adopt
ﬂr.mn course by their municipal legislation, and upon
views of policy, not of obligation.

imperative force

, 1n his note
No. 73 on page 182 of the eighth edition of Whea-

ton’s Commentaries. After stating, that “there is no
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It 18 neither unusual nor improper, to allow a court

to continue and to complete affairs, which had been
submitted to it, although a new court may be in-

stituted to determine actions subsequently com-
menced.

We have devoted so many words to the subject
of the so-called Yokohama convention, not because

it is regarded as of any importance, but because as

it 1s sought to be again introduced by the Peruvian

Government, courtesy seemed to demand that it

should receive some notice. We have shown why

it is regarded as unimportant in respect to the
preliminary enquiry. It is deemed unimportant in
respect to the subsequent actions brought by Cap-
tain Herrera for this reason :

While it is insisted that the Governor was acting
In a legitimate judicial capacity, it is immaterial
whether his action was executive or judicial. As it
respects this Government, he was an executive
officer charged with a judicial duty, not by this
(Government, but by the .@mmnosw of Captain Her-
rera which demanded, in the alternative, a pecuniary

obligation upon a Government under the law of
nations, to surrender fugitive criminals to a foreign
Power and consequently it is a political and not a
judicial question whether extradition shall be made
—a question depending on reasons of state and not
upon rules of law ”, he mentions that the statutes

to carry treaties of exiradition into effect authorize
certain courts and magistrates to hear evidence and

certify the result to the mmowmwm@ of State “and
the Secretary is authorized thereupon to make the
extradition. The statutes do not undertake to
compel the Secretary to do so, as the case becomes
then rather diplomatic and international. The

legislature interposes the judicial enquiry as a con-
dition to the surrender under 3z treaty, but does
not give the judicial magistrate power to require a
surrender ”. That the same rule prevails in Great
Britain appears from the act of 1870, (33 & 34 Vict.

c. 92) which is appended, at page 596, to the 2nd
edition of Phillimore’s Commentaries on Interna-

tional Law. All the extradition treaties are made

In accordance with that statute. [t authorizes, but

B |
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does not command, the Secretary of State to issue
nis warrant for the surrender of a criminal, upon

the report of certain magistrates, which magistrates
(as in the United States) do not examine the case,

until they are authorized by a warrant from the
Secretary of State.

In his chapter on Extradition, Calvo has stated
the method of procedure in several of the countries
of Europe. Thus of France he says, (V. 1, P. 495)
“dans ce pays I’Extradition est un acte purement
politique et échappant, & ce titre, 2 I’appréciation
des tribunaux.” In Prussia (p. 499) “aucun juge ne
pent effectuer I’Extradition sans en avoir preéalable-
ment obtenu l'autorisation du Ministre des Affaires
Etrangéres ” In Italy (p. 502) “Extradition rentrant
dans le domaine du pouvoir executif, ne peut avoir
lieu qu’en vertu de 'autorisation du Roi ”.

It is unnecessary to multiply citations on this
point.

It is suggested, that while the rules of Inter-
national Law, are as we claim, in respect to fugi-

tive criminals and seamen, they are inapplicable, °

person and only for the performance of a private
contract !

From all these considerations it is plain, that
this Government would have been under no obliga-
tion to surrender the passengers, even if the surren-
der had been recommended by the Kanagawa Ken-
cho, acting with the concurrence and unanimous

advice of all the Consuls. It is therefore wholly

unimportant in what manner, and of what persons,

the Governor’s court was composed.

No question can arise in respect to his compe-
tency to award pecuniary remuneration for the
breachs of contract, because no evidence whatever
was offered on that subject. No evidence for the
purpose of assessing such imaginary damages can
now be submitted to the arbitrator, because non

such has been transmitted to this Government, in
accordance with article 3 of the Protocol of June

25. 1873, and because it is not responsive to any

allegation of this Government—not, in the words of

the article, “rebutting evidence ”.

This argument, which is now brought to a close,

10 REEER rar 2 -x MIBK 24
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when it is sought to obtain delivery of persons who
are not criminals nor deserters. But the reason of

those rules, and the rules themselves apply a

fortiori in the latter case. If any obligation could

exist to surrender persons, not criminals nor desert-
ers, 1t would be when demanded by their own
Government, for the performance of great public
duties. “Every State” says Phillimore (vol. 1 page

183) has the right of recalling (jus revocandi) its
citizens from foreign countries, especially for the
purpose of performing military service to their own
country.  Great difficulty, however, necessarily
arises in the enforcement of this right. No foreign
nation is bound to publish, much less to enforce,

such a decree of revocation”. Referring to this

passage, in his chapter on Extradition (vol. 1 p. 438)
Phillimore says “with respect to citizens, not being
fugitives from justice, but who are needed for the
exigencies. of their original country, it has already
been stated, that International law affords no pre-

- text for their delivery ”. How much slighter is the

pretext when the delivery is claimed by a private

was made necessary only by the effort on the part
of the Government of Peru, to bring before the
Arbitrator testimony which this Government had
not Leen invited to answer, when the discussion was
civsed by the letter of Wooyeno Kagenori of June
14, 1873. It is little more than an explanation and
amplification of that letter, upon a few points on
which obscurity might be thrown by what are con-
sidered irrelevant and inadmissible documents.

The case is submitted with boundless confidence
to the wisdom and equity of the Arbitrator.
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