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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-

lished reports of the case.
vi




COUNTY COURTS.

In general, the county courts (so designated by the Constitution)
are the same as the probate courts of other states.

ConstiTuTiONAL PROVISIONS. |

Sec. 110. There shall be established in each county a county court,
which shall be a court of record open at all times and holden by one
judge, elected by the electors of the county, and whose term of office
shall be two years.

Sec. 111. The county court shall have exclusive original jurisdic-
tion in probate and testamentary matters, the appointment of admin-
istrators and guardians, the settlement of the accounts of executors, ad-
ministrators and guardians, the sale of lands by executors, administra-
tors, and guardians, and such other probate jurisdiction as may be con-
ferred by law; provided, that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy does not exceed one thousand dollars, and
in all criminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the judge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the county at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vil




jurisdiction of said county courts, then such jurisdiction as thus in-
creased shall remain until otherwise provided by law.

StaTuToRY PROVISIONS.

Increased Jurisdiction: Procedure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.

Appeals. Appeals from the decisions and judgments of such county
courts may be taken direct to the supreme court.

The following named counties now have increased jurisdiction:
Benson; Bowman; Cass; Dickey; La Moure; Ransom; Renville;

Stutsman ; Ward; Wells.
viii
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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

NORTH DAKOTA

GOTTLIEB STEPPER v. HENRY A. BRUENN.
(147 N. W. 724.)

Partnership = dissolution = accounting = trial de novo = evidence.

Action to dissolve a partnership and for an accounting. Trial de novo in
this court. Evidence examined and found that the defendant is indebted to
the plaintiff in the sum of $742.23, with interest thereon at 7 per cent, from
the 1st day of December, 1907.

Opinion filed May 20, 1914.

Appeal from the District Court of McIntosh County, Allen, J.

Affirmed.

Hugo P. Remington and Curtis & Curtis, for appel]ant. (Newton,
Dullam, & Young) of counsel.

In an accounting, the rule is that the books of account are presumed

_ to be correct, until the contrary is shown by competent proof.

1 Enc. Ev. 182, 97 5 et seq.; 9 Enc. Ev. 569; Stuart v. McKichan,
74 11 122; Gregg v. Hoard, 129 Ill. 613, 22 N. E. 528; Routen v.
Bostwick, 59 Ala. 360; Desha v. Smith, 20 Ala. 747; Heartt v.
Corning, 3 Paige, 566 ; Hicks v. Chadwell, 1 Tenn. Ch. 251,

28 N. D.—1.
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Franz Shubeck and W. 8. Lauder, for respondent.

By reason of the condition of the books, the methods employed in
keeping the accounts, and the manner in general in which the business
was conducted, exact justice could not be done in an accounting.
Petty v. IIaas, 98 Towa, 257, 98 N. W. 104,

Burke, J. Action to dissolve a partnership and for an accounting.
Appellant demands a trial de novo under the Newman act. The evi-
dence covers something over 250 printed pages and an enormous
amount of exhibits, including the partnership books of account. No
question of law is involved, but it has been the duty of the court to go
through this mass of figures and testimony, and make the accounting be-
tween the two members of the partnership. This has been done with
care by this court, but we do not believe the public interest will be in
any manner subserved by setting forth those figures in this written
opinion. We will therefore content ourselves with a brief statement
of the facts, and announce the result which we have reached.

In the year 1906, plaintiff and defendant resided in the town of
Ashley, North Dakota, plaintiff being engaged in a small farm ma-
chinery and implement business and defendant running a hardware
store.  On the Tth of April of that year, they entered into a part-
nership under the name of Stepper & Company for the purpose of
conducting plaintiff’'s farm implement business. Defendant con-
tinued his hardware business individually.

In January, 1907, a new partnership was formed between those
parties which took over both the implement and hardware con-
cerns. No articles of copartnership were drawn,—the agreement
was entirely oral. The assets consisted of notes and accounts owing
to the two old businesses, the hardware stock, and some implement
stock. The liabilities consisted of the debts of the two old concerns.
Plaintiff was to do the outside work, selling the farm implements,
ete., while defendant was to stay in the hardware store and keep books
of the entire business. Owing to the fact that defendant contributed
a larger share of the assets, he was to reccive $1400 in profits before
there was any further division thereof, after which the profits were to
be divided evenly. About December 1, 1507, the two partics, being
dissatisfied with the sitnation, had an understanding which is given by
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the plaintiff as follows: ‘“IVe talked the matter over and agreed that
Bruenn carry the business on until the end of the year, and then we
make an agreement to settle, and Bruenn agreed that he will pay me
what is coming to me in cash.” Defendant testifies that plaintiff ran
away from the business, and practically deserted the same. The case
was tried in the court below, partly by the trial judge and partly before
a referce who was appointed by the court to take testimony and make
findings of fact therein. The trial court had the advantage of seeing
the witnesses on the stand, as well as the aid of the referce. We have
rcached the same conclusion as announced by the referce in the trial
court, and will adopt its conclusion. Such finding is to the effect that
there was due to the plaintiff from the defendant the sum of $742.23
and legal interest thereon from the 1st day of December, 1907,
Judgment of the trial court is therefore affirmed.

PETER J. KERSTEN v. GREAT NORTHERN RAILWAY
COMPANY.

(147 N. W. 787.)

Evidence = verdict.
1. Evidence examined, and found sufficient to sustain the verdict.

Evidence — train wreck — effect of upon other passengers — conditions =
error — cured by instructions.

2. Evidence offered by the defendant, showing the effect upon other passen-
gers and train crew who were in the same wreck, was first rejected by the trial
court for the reason that the conditions surrounding such witnesses differed
materially from those surrounding the plaintiff. As to most of the witnesses
this objection was properly sustained. However, the trial court later made
the following statement to defendant’s counsel: “I don’t think this evidence
is admissible, but I am going to let it in, and you, gentlemen of the jury, when
I let it in, will consider it for what it is worth after the instructions of the
court at the close of the case.” After these remarks the defendant recalled
certain of his witnesses, who were allowed to testify along the lines desired.
If there was any error it was cured by this proceeding.
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Physiclan = testimony — based on testimony of plaintiff — hypothetical
question — objections.

3. A doctor was called as a witness, and was asked to base his opinion en-
tirely upon the testimony of the plaintiff, which he had heard, and to state
what in his opinion was the cause of the injuries of which the plaintiff com-
plained. The defendant objected upon the grounds that the question “assumed
a state of facts not in controversy, irrelevant, incompetent, and no foundation
laid.” Held, that the objection was insufficient to raise the point that it was
not a proper hypothetical question.

Physician’s testimony = medical text-books — cross-examination = test of
credibility of witness.
4. A doctor who testified for the defendant was asked upon cross-examina-
tion as to whether or not certain medical text-books and authorities sustained
a doctrine contrary to that held by him. Defendant objected to this inquiry.
It appears that the text-books in question were presented to the witness, thus
showing the good faith of the questioner. The cross-examination was proper
to test the credibility of the witness.

Error — Cross-examination — restriction — trial court — discretion.
5. It was not reversible error to restrict the cross-examination of plaintifi’s
witness, Dr. Jones, such matters resting largely in the sound discretion of the
trial court.

Questions — objections — facts not in evidence — assuming.

6. Objection was properly sustained to the following question asked of de-
fendant’s expert, Dr. Sihler: Q. “Could that condition, or these symptoms, be
brought about by a tap on the head, not severe enough to produce any immedi-
ate symptoms of that kind?’ The question assumed a state of facts not in
evidence. The same objection was sustained to other questions set forth in
the opinion.

Argument of counsel — complaint — amendment — request for — allowance.

7. During the argument to the jury, plaintiff asked to amend his complaint

in a slight particular, in no way changing the issues, nor necessitating any

substantial change in the defense. There was no error in allowing the amend-
ment.

Instructions — jury — proper.
8. Certain instructions of the trial court examined and no error found there-
in.

Refusal of instructions — covered by other portions of charge.
9. Certain instructions refused by the trial court are found to be fully cov-
ered by other portions of the charge.

Burden of proof — defendant — instructions.
10. Certain instructions examined and held not to plzce the burden of proof
upon the defendant.
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Trial court — conduct — prejudice — defendant’s rights.
11. Defendant insists that the general conduct of the trial court was calcu-
lated to, and did, prejudice the defendant’s rights. Careful examination of
the record does not substantiate this complaint.

Opinion filed May 20, 1914.

Appeal from the District Court of Ramsey County, Cowan, J.

Affirmed.

Murphy & Duggen, for appellant.

The evidence is clearly insufficient to sustain the verdict and judg-
ment; assuming negligence, there is no proof of injury. Wright v.
Sioux Falls Traction System, 28 S. D. 379, 133 N. W. 696.

The inference of a fact is wholly insufficient. Saunders v. Chicago
& N. W. R. Co. 6 S. D. 40, 60 N. W. 148; Balding v. Andrews, 12
N. D. 267, 96 N. W. 303, 14 Am. Neg. Rep. 615; Gebus v. Min-
neapolis, St. P. & S. Ste. M. R. Co. 22 N. D. 29, 132 N. W, 227.

Mere opinion evidence as to the speed of the train, or as to the sever-
ity of the alleged jar or shock, is very unreliable, and affords little
assistance in arriving at or determining the true physical facts. Foley
v. Boston & M. R. Co. 193 Mass. 332, 79 N. E. 765; Chicago Union
Traction Co. v. Duckstein, 136 Ill. App. 389.

Evidence of the general effect of the accident, the severity of the
shock, including injuries to other persons, is competent. Missouri, K.
& T. R. Co. v. Wright, — Tex. Civ. App. —, 47 S. W. 56; Mullin v.
Doston Elev. R. Co. 185 Mass. 521, 70 N. E. 1021; International &
G. N. R. Co. v. Duncan, 55 Tex. Civ. App. 440, 121 S. W. 362; West
Chicago Street R. Co. v. Kennelly, 170 Ill. 508, 48 N. E. 996, affirming
66 Il1l. App. 244; Remy v. Olds, 4 Cal. Unrep. 240, 34 Pac. 216;
Vietti v. Nesbitt, 22 Nev. 390, 41 Pac. 151, 18 Mor. Min. Rep. 247;
Waterhouse v. Jos. Schlitz Brewing Co. 16 S. D. 592, 94 N. W. 587;
W. F. Corbin & Co. v. United States, 104 C. C. A. 278, 181 Fed. 296;
Lyman v. Boston & M. R. Co. 66 N. H. 200, 11 L.R.A. 364, 20 Atl.
976; Burg v. Chicago, R. I. & P. R. Co. 90 Iowa, 106, 48 Am. St.
Rep. 419, 57 N. W. 680.

An amendment should not be allowed after the case is tried, which
raises an independent issue, not a part of or connected with the cause
as originally set out, and upon which the case was litizated. Patrick
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v. Whitely, 5 Ann. Cas. 676, note; Ridgely v. Dobson, 3 Watts & S.
118; Heegaard v. Dakota Loan & T. Co. 3 S. D. 569, 54 N. W. 656;
Mares v. Wormington, 8 N. D. 329, 79 N. W. 441; Wood v. Pehrsson,
21 N. D. 357, 130 N. W. 1010; Swedish American Nat. Bank v.
Dickinson Co. 6 N. D. 222, 49 L.R.A. 285, 69 N. W. 455; Great
Northern R. Co. v. Herron, 68 C. C. A. 599, 136 Fed. 49 ; Paulsen v.
Modern Woodmen, 21 N. D. 235, 130 N. W. 231; Woodward v. North-
ern P. R. Co. 16 N. D. 38, 111 N. W. 627; Murphy v. Plankinton
Bank, 20 S. D. 178, 105 N. W. 245; O’Neill v. Jones, 24 S. D. 79,
123 N. W. 495; Ramirz v. Murray, 5 Cal. 222; Western Cornice &
Mfg. Works v. Meyer, 55 Neb. 440, 76 N. W. 23; Allen v. Daven-
port, 115 Towa, 20, 87 N. W. 743; Derosia v. Ferland, 83 Vt. 372,
28 L.R.A.(N.S.) 577, 138 Am. St. Rep. 1092, 76 Atl. 153; Allen v.
Tuscarora Valley R. Co. 229 Pa. 97, 30 L.R.A.(N.S.) 1096, 140 Am.
St. Rep. 714, 78 Atl. 34.

Where the record fails to show that an issue was tried, it is improper
to allow an amendment to cover same. Buxton v. Sargent, 7 N. D.
503, 75 N. W. 811; Rockwell v. Holcomb, 3 Colo. App. 1, 31 Pac. 944;
Miller v. Kenosha Electric R. Co. 135 Wis. 68, 115 N. W. 355 ; O’Neill
v. Jones, 24 S. D. 79, 123 N. W. 495; Williams v. Lowe, 49 Ind. App.
606, 97 N. E. 809.

The test is, Is the issue the same in the amendment as in the original
pleading, but stated in a more amplified form? Ft. Wayne Iron &
Steel Co. v. Parsell, 49 Ind. App. 565, 94 N. E. 770; Blake v. Mink-
‘ner, 136 Ind. 418, 36 N. E. 246; Fleming v. Anderson, 39 Ind. App.
343, 76 N. E. 266 ; Thrall v. Gosnell, 28 Ind. App. 177, 62 N. E. 462;
1 Cyec. 556 and notes; Missouri, K. & T. R. Co. v. Bagley, 3 L.R.A.
(N.S.) 259 notes; Whalen v. Gordon, 37 C. C. A. 70, 95 Fed. 305;
Chicago General R. Co. v. Carroll, 189 Ill. 273, 59 N. E. 551; Walk-
er v. Wabash R. Co. 193 Mo. 453, 92 S. W. 83; Kirchner v. Smith,
28 Ohio C. C. 45; Bick v. Vaughn, 140 Mo. App. 595, 120 S. W.
618; Johnson v. American Smelting & Ref. Co. 80 Necb. 250, 114 N.
W. 144, 116 N. W. 517; Liese v. Meyer, 143 Mo. 547, 45 S. W, 282;
Hume v. Kelly, 28 Or. 398, 43 Pac. 380.

A question propounded to a physician testifying as an expert, which
merely assumes that the physician heard all of the evidence of the plain-
tiff, is wholly improper. DBachr v. Union Casualty & S. Co. 133 Mo.




KERSTEN v. GREAT NORTHERN R. CO. 7

App. 541,113 S. W. 689 ; D’Arcy v. Catherine Lead Co. 155 Mo. App.
266, 133 S. W. 1191; Chalmers v. Whitmore Mfg. Co. 164 Mass. 532,
42 N. E. 98; Elgin, A. & S. Traction Co. v. Wilson, 217 Ill. 47, 75
N. E. 436, 19 Am. Neg. Rep. 145; Kaw Feed & Coal Co. v. Atchison,
T. & S. F. R. Co. 129 Mo. App. 498, 107 S. W. 1034; Jones v. Chi-
cago, St. P. M. & O. R. Co. 43 Minn. 279, 45 N. W. 444; Chicago,
R. I. & P. R. Co. v. Moftitt, 75 Ill. 524; Craig v. Noblesville & S. C.
Gravel Road Co. 98 Ind. 109; State v. Bowman, 78 N. C. 511; Mec-
Carthy v. Boston Duck Co. 165 Mass. 165, 42 N. E. 568.

Medical books are not admissible in evidence. Burt v. State, 38
Tex. Crim. Rep. 397, 39 L.R.A. 305, 40 8. W. 1000, 43 S. W. 344.

Where a witness erroneously refers to and quotes from text-books,
such books may be introduced to rebut such statements. 3 Wigmore,
Ev. 7 1700; Eggart v. State, 40 Fla. 527, 25 So. 144; Harper v.
Weikel, 28 Ky. L. Rep. 650, 89 S. W. 1125; Marshall v. Brown, 50
Mich. 148, 15 N. W, 55; Fisher v. Southern P. R. Co. 89 Cal. 399,
26 Pac. 894, 9 Am. Neg. Cas. 104; State v. Thompson, 127 Iowa, 440,
103 N. W. 377; Stone v. Scattle, 33 Wash. 614, 74 Pac. 808; Union
P. R. Co. v. Yates, 40 L.R.A. 553, 25 C. C. A. 103, 49 U. S. App.
211, 79 Fed. 587.

And where an error is made in the introduction of such evidence,
the instructions of the court do not effect a cure. Allen v. Boston Elev.
R. Co. 212 Mass. 191, 98 N. E. 618; Butler v. South Carolina & G.
Extension R. Co. 130 N. C. 15, 40 S. E. 770; Re DeBois, 164 Mich.
§, 128 X. W, 1092; Gulf, C. & S. F. R. Co. v. Farmer, — Tex. Civ.
App. —, 108 S. W. 729 ; Foley v. Grand Rapids & I. R. Co. 157 Mich.
67, 121 N. W, 257; Marshall v. Brown, 50 Mich. 148, 15 N. W. 55;
Hall v. Murdock, 114 Mich. 233, 72 N. W. 150; New Jersey Zinc &
Tron Co. v. Lehigh Zine & Iron Co. 59 N. J. L. 189, 35 Atl. 915; Eg-
gart v. State, 40 Fla. 547, 25 So. 144; Harper v. Weikel, 28 Ky. L.
Rep. 650, 89 S. W. 1125; Knoll v. State, 55 Wis. 249, 42 Am. Rep.
704, 12 NX. W. 369; People v. Whecler, 60 Cal. 581, 44 Am. Rep. 70,
4 Am. Crim. Rep. 191; Lilley v. Parkinson, 91 Cal. 655, 27 Pac. 1091;
People v. Millard, 53 Mich. 63, 18 N. W. 562; Fisher v. Southern P.
R. Co. 89 Cal. 399, 26 N. W. 894, 9 Am. Neg. Cas. 104; Galveston,
H. & S. A. R. Co. v. Hanway, — Tex. Civ. App. —, 57 S. W. 695;
Bloomington v. Schrock, 110 Ill. 222, 51 Am. Rep. 678.
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Remarks of the trial court upon the evidence, continued interrup-
tion of counsel for the defendant, comments upon the value of evidence
admitted, were improper and prejudicial. State v. Allen, 100 Iowa,
7, 69 N. W. 274; State v. Hazlett, 14 N. D. 490, 105 N. W. 617;
Tuchfeld v. Plattner, 116 N. Y. Supp. 693; Schwanz v. Wujek, 163
Mich. '492, 128 N. W. 731.

It is error for the trial court, in the presence of the jury, to reflect
upon counsel by words or actions. State v. Phillips, 59 Wash. 252,
109 Pac. 1047; Dallas Consol. Electric Street R. Co. v. McAllister,
41 Tex. Civ. App. 131, 90 S. W. 933; Williams v. West Bay City,
119 Mich. 395, 78 N. W. 328; Walker v. Coleman, 55 Kan. 381, 49
Am. St. Rep. 254, 40 Pac. 641; Cronkhite v. Dickerson, 51 Mich. 177,
16 N. W. 371; Edwards v. Cedar Rapids, 138 Iowa, 421, 116 N. W.
323 ; Wheeler v. Wallace, 53 Mich. 355, 19 N. W. 33; Sivley v. Sivley,
96 Miss. 137, 51 So. 457; Jageriskey v. Detroit United R. Co. 163
Mich. 631, 128 N. W. 726; Kane v. Kinnare, 69 Ill. App. 81; West
v. Black, 65 Ga. 647; Landers v. Quincy, O. & K. C. R. Co. 134 Ao.
App. 80, 114 S. W. 543; Schmidt v. St. Louis R. Co. 149 Mo. 269,
73 Am. St. Rep. 380, 50 S. W. 921; Schneider v. Great Northern R.
Co. 47 Wash. 45, 91 Pac. 565; Nave v. McGrane, 19 Idaho, 111, 113
Pac. 82; Howland v. Oakland Consol Street R. Co. 115 Cal. 487, 47
Pac. 255; State v. Harkin, 7 Nev. 383 ; Territory v. O’Hare, 1 N. D.
30, 44 N. W, 1003; Brunker v. Cummins, 133 Ind. 443, 32 N. E.
732.

The plaintiff must prove the issue of negligence which he alleges.
Balding v. Andrews, 12 N. D. 267, 96 N. W. 305, 14 Am. Neg. Rep.
615 ; Gebus v. Minneapolis, St. P. & S. Ste. M. R. Co. 22 N. D. 29, 132
N. W. 227; Moline Plow Co. v. Gilbert, 8 Dak. 239, 15 N. W. 1; Chi-
cago Transit Co. v. Campbell, 110 Ill. App. 366.

The issues were laid down by the complaint and the general denial,
and the burden was upon the plaintiff. Rapp v. Sarpy County, 71 Neb.
382, 98 N. W. 1042, 102 N. W. 242; Schuyler v. Southern P. R. Co.
37 Utah, 581, 109 Pac. 458; Foss v. McRae, 105 Me. 140, 73 Atl.
827; Dorrell v. Sparks, 142 Mo. App. 460, 127 S. W. 103; South-
western Teleg. & Teleph. Co. v. Luckett, — Tex. Civ. App. —, 127 S.
W. 856; Vertrees v. Gage County, 75 Neb. 832, 106 N. W. 331;
Leavitt v. Thurston, 38 Utah, 351, 113 Pac. 77; State v. Jackson, 21
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S. D. 494, 113 N. W. 880, 16 Ann. Cas. 87; Waterhouse v. Jos.
Schlitz Brewing Co. 16 S. D. 592, 94 N. W. 587; United States v.
Adams, 2 Dak. 305, 9 N. W. 718; Young v. Harris, 4 Dak. 367, 32 N.
W. 97; Territory v. Chartrand, 1 Dak. 379, 46 N. W. 583; Cheatham
v. Wilber, 1 Dak. 335, 46 N. W. 580.

The charge of the court must be construed as a whole. MecBride v.
Wallace, 17 N. D. 495, 117 N. W. 857; Buchanan v. Minneapolis
Threshing Mach. Co. 17 N. D. 343, 116 N. W. 335; Gagnier v. Fargo,
12 N. D. 219, 96 N. W. 841.

In this court, the plaintiff is entitled to the presumption that no
error was committed by the trial court. Whitney v. Brown, 75 Kan.
678, 11 L.R.A.(N.S.) 468, 90 Pac. 277, 12 Ann. Cas. 768; Mageau
v. Great Northern R. Co. 103 Minn. 290, 15 L.R.A.(N.S.) 511, 115
N. W. 651, 946, 14 Ann. Cas. 551 ; Johnson v. Walker, 86 Miss. 757,
1 L.R.A.(N.S.) 470, 109 Am. St. Rep. 733, 39 So. 49; State ex rel.
Hart-Parr Co. v. Robb-Lawrence Co. 17 N. D. 257, 16 L.R.A.(N.S.)
227,115 N. W. 846 ; Grimsetad v. Lofgren, 105 Minn. 286, 17 L.R.A.
(N.S.) 990, 127 Am. St. Rep. 566, 117 N. W. 515; Kuhl v. Chamber-
lain, 140 Towa, 546, 21 L.R.A.(N.S.) 766, 118 N. W. 776 ; Madson v.
Rutten, 16 N. D. 281, 13 L.R.A.(N.S.) 554, 113 N. W. 872; Me-
Clain v. Lewiston Interstate Fair & Racing Asso. 17 Idaho, 63, 25
L.R.A.(N.S.) 691, 104 Pac. 1015, 20 Ann. Cas. 60; Shaw v. Lobe,
58 Wash. 219, 29 L.R.A.(N.S.) 333, 108 Pac. 450; Cetofonte v.
Camden Coke Co. 78 N. J. L. 662, 27 L.R.A.(N.S.) 1058, 75 Atl. 913;
Miller v. Northern P. R. Co. 18 N. D. 19, 118 N. W, 344, 19 Ann.
Cas. 1215.

T. T. Cullibert and A. E. Smythe, for respondent.

Wlhere a train is derailed a