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RECENT AMERICAN DECISIONS.

Supreme Court of Errors of Connecticut.

TALCOTT CROSBY AND ANOTHER ». AMASA MASON AND
OTHERS,

Executors and trustees, by bill in the nature of a bill of interpleader, may take
the advice of a court of chancery upon questions connected with the discharge of
their duties.

The interposition of the court in such cases is discretionary, and will not be
exercised except in matters of importance.

The testator gave to Amasa, his son, ‘ the sum of $90,000, which sum is to be
made up of his notes, drafts, &c., which will be found sealed up and among my
papers and directed to him, to be delivered to him by the executors in discharge
of this bequest.”” There was found among the testator’s papers a package sealed
and directed in the handwriting of the testator thus: ¢ For Amasa Mason—notes,
drafts, &c., to make up the sum of $90,000 devised to him in my will.”” The
package, on being opened, was found to contain notes, drafts, &c., against Amasa,
for $90,281. Among the papers of the deceased, but not in the package, was a
note against Amasa for $33,000 and interest, of a date anterior to the will, also a
book account of $6000, mostly prior to the date of the will. A memorandum in
the handwriting of the deceased, and his declarations, also a paper signed by
Amasa, were offered in evidence to show that the $33,000 note and the $6000
account were not intended to be included among the notes and drafts to be delivered
to Amasa by the executors in discharge of the $30,000 bequest. Zleld, that this
evidence was inadmissible.

Held, also, that the fact of finding among the papers of the deceased the package
answering the description in the will, the superscription on the package, and its
contents, were all proper and admissible evidence for the purpose of identification.

Held, also, that by the terms of the will in connection with this evidence, such
notes and drafts only as were found in the package were to be delivered to Amasa
by the executors in discharge of the bequest.

Tuterest is not chargeable upon book-debts except by virtue of special custom or
agreement. Held, therefore, in the ahsence of all proof on the subject, that the
book-debt above named did not bear interest.

The will provided, in the event of payments thereafter made by reason of certain
supposed liabilities, *‘ whether the same be paid upon judgment recovered or by
compromise,’’ that one-fifth of the sums so to be paid be charged to his son. On
these liabilities suits were brought and large sums properly and judiciously expended
by the executors in defending against them. FHeld, that no part of these expenses
of suit could under the will be charged to the son.

BILL in equity, brought by the petitioners as executors and
trustees under the will of William Hail Mason, asking the advice
of the superior court as to the proper construction of the will;
citing in as respondents William H. Mason and John J. Mason,
sons of the testator and legatees under the will, and Amasa
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Mason, another son and legatee, to contest between themselves
certain questions with regard to their relative rights which were
affected by the construction of the will. The facts were found
by the superior court, and the case reserved for the advice of this
court. The facts are sufficiently stated in the opinion.

W. W. McFarland, for the petitioners.

C. B. Goodrich of Massachusetts, and 7. C. Perkins, with
whom was C. W. Storey of Massachusetts, for Amasa Mason.

0. 8. Seymour and Penrose, for William H. Mason and John
J. Mason.

The opinion of the court was delivered by

Durron, J.—The petitioners, representing themselves as exe-
cutors of the last will and testament of William Hail Mason, late
of Thompson in this state, and also as trustees of a large amount
of property under the provisions of this will, ask the advice of this
court as a court of chancery, with reference to what they claim
to be doubtful questions on the construction of the will, and as to
what their duties ave in the settlement of the estate and the dis-
charge of their trust.

It has been suggested on the argument that this is not the
proper mode of settling questions of this kind between heirs,
legatees, and cestuis que trust.

We think it is too late in this state to raise such a question.
The case of White v. Fisk, 22 Conn. 81, was very similar to this.
This court in that case, on the application of the executor and
trustee, decided a number of questions on the construction of the
will of the testator. Such applications ought not to be favored
excepting where great interests are involved and a decision in
the ordinary course of litigation would be attended with great
inconvenience, delay, and expense. It would be difficult to
obtain competent and suitable persons to accept situations of
great perplexity and responsibility, unless they were permitted
to obtain the advice of a court of chancery as to the proper dis-
charge of their duties. The court is not bound to entertain such
an application, as its intgrference in such cases is always a matter
of discretion. It is clearly for the advantage of all parties in
interest to have questions of law, interrupting and delaying the
gettlement of estates, disposed of in this way, and they have a
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full opportunity to be heard. In this case it appears that an
estate of three or four hundred thousand dollars is waiting for
the decision of this court on certain points of law. If such an
application ought ever to be entertained, it ought to be in this
case.

The important questions in this case are not very numerous
nor very complicated.

The testator, William Hail Mason, made a will prior to the
execution of the will in question, containing substantially many
of the same provisions as are contained in this will, which has
been spread upon the record, and which it has been claimed may
be referred to as a means of explaining some of the provisions
of this will. Whether such use could be made of it we do not
deem it necessary to inquire, as we do not find that any of the
provisions of this will are so doubtful as to need aid of this
kind.

The will in question was dated June 29th 1858. The prin-
cipal question in the case arises on the construction which ought
to be given to the third item of the will, which is as follows :—
“Item third. I give, devise, and bequeath to my son Amasa
Mason the sum of ninety thousand dollars, which sum is to be
made up and to consist of his notes, drafts, and other evidences
of debt, advancements I have made him and on his account, and
charges against him on my books of account, which will be found
sealed up and among my papers, and directed to him; which
notes, drafts, and other evidences of debt are to be delivered to
him by my executors, and proper discharges given him by them
for the debts and charges aforesaid, and the same shall be in full
of this bequest of ninety thousand dollars; and in no case shall
this item of my will be so construed or regarded as to call for the
payment of any sum of money to fulfil the terms of the same.”
It appears by the finding in the case that after the death of the
testator a package was found containing notes, drafts, and other
evidences of debt against Amasa Mason, amounting to a little
over $90,000, which was sealed up, and on it written the words,
“For Amasa Mason—accounts, notes, drafts, and vouchers to
make up to him the sum of $90,000 devised to him by will.”
There were also found among the papers of the testator a note
of $33,000, given by Amasa Mason to his father and due before
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the will was executed, and a book account of $6000.78, chiefly
also of an earlier date.

The counsel of Amasa Mason claimed that by the true con-
struction of the will these evidences of debt ought to be given up
to him as well as those in the package. They insisted that the
expression, “to be made up and to consist of his notes, drafts,
and other evidences of debt, &c.,” ought to be regarded as
embracing all of the notes, drafts, and accounts which he then
held against Amasa—the words, ¢ which will be found sealed up,
&c.,” being used merely by way of description; and that the
fact that certain notes, drafts, and accounts were found in a
package, although superseribed by the testator, could not vary
this construction. It is insisted also that a phrase in the second
codicil—* after the delivery of the said notes, drafts, and evi-
dences of debt to my said son Amasa,” is in aid of this as the
true meaning of the will.

We think this would be a forced construction. The words in
the will which are relied upon as sustaining it are immediately
connected with the words, ¢ which will be found sealed up and
among my papers and directed to him.”” This shows very clearly
that the testator intended to give up to Amasa those evidences
of debt and those only which would be found after his death
sealed up in the package. We see no reason why a testator
could not designate the articles which he intends to bequeath to
a particular legatee, by pointing out the place where they will
be found; as if he should give to a particular child ail the
clothes that would be found locked up in a certain drawer. The
testator in the present case appears to have taken great pains to
prevent any misunderstanding or mistake. He had selected the
papers, sealed them up, and directed the package with his own
hand.

There i8 nothing in the language of the codicil that leads to a
different conclusion. On the contrary, it refers to the debts and
charges from which Amasa was to be discharged as having been
mentioned and provided for in the third item of his will. We
must resort to that item, therefore, to explain the meaning of the
codicil.

To hold that these two debts, amounting to about forty thou-
sand dollars, were to be given up to Amasa, in addition to those
evidences of debt which were contained in the package, would
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destroy that general equality which it is manifest from the whole
will the testator intended to make among his three sons. On the
face of the will he gives to each of them about $90,000. But
if these debts are to be given up to Amasa he would have about
$40,000 more than the others. If the testator had intended to
give to him so valuable an article as a note of $33,000, it is
reasonable to suppose that he would have done it in explicit
terms.

It is asked, if the testator did not intend that these claims
should be given up and discharged with the others, why did he
not explicitly except them. The obvious answer is, that he had
no occasion to do so. They constituted a portion of his estate.
They would be collectible like any other claims unless he made a
different disposition of them. It was the same as if he had
directed certain claims, describing them particularly, to be given
up. Others not specified would of course remain a part of the
estate.

Amasa’s counsel objected to the superscription on the package
on the ground that, if admitted in evidence, it would be making
out a bequest by interpolating a separate writing into the will.
If such would be the effect the objection would be well founded.
If there is not a complete bequest without adopting the super-
scription it would fail. The words of the superscription, “ devised
to him by will,” cannot be used in evidence to show that the
evidences of debt contained in the package were bequeathed.
But the whole superscription may be used as a mark put upon
the package by means of which it would appear that this package
was the one referred to in the will.

It is objected further, that to introduce parol evidence to prove
that such a package was found with such a superscription upon
it, would be to control the operation of a written instrument by
such evidence. We can see no greater objection to the introduc-
tion of this evidence to identify the package as the one to which
the will refers, than to the common unobjectionable practice
of introducing parol evidence to show that there is a piece of
land which corresponds to the description contained in a deed.
The facts regarding the finding of the package, its contents, and
the superscription on it, are admissible for the purpose of identi-
fication and nothing else.

After the death of the testator Amasa Mason gave a receipt
Vor. XV.—2
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for the $6000.78, containing the words “to be reckoned as an
advancement out of the estate towards bequests to me or for my
benefit, in his last will and testament, the same to apply to any
legacy made to me or to any person in trust for my benefit.”
His counsel now object to this as evidence to control or explain
the will. The objection is well founded. However much it may
tend to show that the principal claim made in this case was an
afterthought, still the admission, if any is made by Amasa in this
writing, was merely of a point of law, and his opinion of the
legal effect of the will, whether in his own favor or against him,
is of no account.

The memorandum of William Hail Mason, the testator, on the
$33,000 note, stating why he received it, and what his executors
were to do with it, is no legal evidence against the maker of the
note, as it does not appear that he was privy to the indorsement.
As the will makes no reference to this note or to this indorse-
ment, it cannot be used to give a construction to it.

The objection to verbal declarations made by the testator
regarding the $33,000 note and the $6000.78 book-debt, is still
stronger.

After excluding all this testimony we are clearly of opinion
that the note and book-debt are legal and valid against Amasa in
the hands of the executors as a part of the estate.

There are some questions of minor importance which can be
more readily disposed of. The other devisees claim that the
share of Amasa ought to be charged with the expenses of defend-
ing suits against William H. Mason as a partner of Gibson. The
superior court finds that expenses were necessarily incurred, and
that by the defences and judicious compromises a large sum was
saved to the estate. We have no means of understanding the
relation of Amasa to the Gibson concern. We must be governed,
therefore, by the words of the codicil, which charges his share
with one-fifth of only such ¢ sum or sums of money’” paid “upon
or by reason of any such supposed or claimed liability or liabili-
ties, whether the same be paid upon a judgment or judgments
recovered, or by way of compromise of any such supposed lia-
bility or liabilities.”” Suits were brought and defended till a
compromise was effected. The money paid on the compromise is
not objected to. We see no equitable reason why the expenses
should not be brought in, except that the will, which is our only
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guide, does not provide for it, and therefore this claim must be

disallowed.

The executors ask advice whether, in case the $33,000 note
and the $6000.78 book-debt shall be held valid against Amasa,

interest ought to be computed on them.
interest and should draw it like any other note.

The note is drawn with
No evidence

has been given as to whether the book-debt should draw interest

or not.

We understand the rule adopted in this state to be, that

primé facie a mere account on book does not draw interest:

Day v. Lockwood, 24 Conn. 186.

Evidence may be introduced

to show that by the agreement or understanding of the parties
interest may be charged. Proof of custom is also allowed. As
there is no evidence on the point it is not a case for interest.

We advise the superior court to pass a decree directing
that the estate be settled in conformity with the views herein

expressed.

In this opinion the other judges concurred.

The foregoing case embraces one topic
of great practical concern in the settle-

ment of estates: the right of the per-

sonal representative to demand the aid
and direction of a court of equity in
regard to the mode of performing his
duties. This is a matter of great con-
cern to the representative, and to the
extent of his personal responsibility.
For if he assume to act upon his own
judgment and discretion in a matter
of bond fide doubt, and where he
might ask the direction of the court in
such a form as to settle the rights of all
parties and relieve all doubt and uncer-
tainty, he must be regarded as acting
voluntarily upon his own responsibility
in a matter where there was no actual ne-
cessity of his assuming any such responsi-
bility ; and if it should ultimately appear
that he was mistaken in regard to the
law, it will afford no justification or
excuse that he acted according to his
best judgment and discretion and in the
most undoubted good faith in a matter
where he might have certainty to guide

him in the performance of his duty. No
trustee has any right to act upon uncer-
certainties or probabilities, merely.

The subject is extensively and learn-
ehly discussed in an important case,
Treadwell v. Cordis, 5 Gray 341, 348,
by a judge of great learning and dis-
cretion, Suaw, C. J., where the rule is
thus defined : The rule extends to ‘‘cases
where the trustees are actors and seek
the aid and direction of a court of equity,
where there is doubt and difficulty, and
where there are conflicting claims on the
part of different parties to the same
property or rights under the instrument
by which such trust is created. It has
been so held in the analogous case of a
trust created by a deed inter partes: * * ¥
Dimmock v. Bizby, 20 Pick. 368. And
the same doctrine was applied to trusts
under a will in the recent case of Hooper
v. Hooper, 9 Cush. 127.”” 'The principle
of the decision, as stated by the reporter,
is: The court have jurisdiction in equity
of a bill by executors to obtain the direc-
tion of the court in the execution of
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trusts arising under a will, when the
same property is claimed under the will
by different parties.

This class of suits, as affecting claims
under instruments creating trusts, such
as wills and family settlements, is more
commonly instituted by the trustees;
but such a suit may be brought by any
party having or making a claim under
such trust, by making the trustees and
all other claimants parties to the suit :
Bowers v. Swith, 10 Paige 193.

But the decree in all such suits will
bind only the interests represented in
the suit: Atkinson v. Holtby, 10 House
Lords Cas. 3183,

This class of bills have been, more
commeonly perhaps, denominated bills
of interpleader, which in strictness they
are not, but only bills in the nature of or
analogous to bills of interpleader. They
are not bills of interpleader always, in
the sense that the person holding the
estate or property has no interest in the
determination of the questions involved ;
for the trustee is always interested, gen-
erally, as trustee, and he may have a
special and personal interest beyond that:
2 Story’s Eq. Jur., § 824 ; Mohawk &
Hudson Railroad v. Clute, 4 Paige 384.

To this same general head may be
referred a bill by the heir to set aside a
will, devising the estate to others, on the
ground of fraud: Jones v. Gregory, 9
Law Times N. S. 556 ; s. ¢., 9 Jur. N.
S.1171. But it is said the heir at law
will not be allowed to maintain such a
suit as matter of course, and especially
where there are indications that he may
have fraudulently suppressed the will.
Tt is matter of discretion with the court.
Such suits, when instituted by the heir
at law to set aside a will, are more com-
monly referred to a court of law under
the form of an issue devisavit vel non :
Williams v. Williams, 9 Law Times N.
S. 566 ; 8. c., 9 Jur. N. 8. 1267 : Cow-
gill v. Rhodes, 12 W. Rep. 190.

The costs of such a litigation are
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chargeable upon the general fund. Thus,
if the controversy arises in regard to the
construction of the will, as to a particu-
lar legacy, the expense of determining
that question belongs to the general
expenses of settling the estate, and must
come out of the whole estate : Studholme
v. Hodgson, 3 P. Wm. 299, 803 ; Pear-
son v. Pearson, 1 Sch. & Lef. 10, 12 ; Bar-
rington v. Tristram, 6 Vesey 345 ; Jolliffe
v. East, 3 Br. C. C. 25; Baugh v.
Reed, Id. 192 ; MorroN, J., in Sawyer
v. Baldwin, 20 Pick. 378, 388, 389 ; Sir J.
Romirry, M. R., in Attorney-General v.
Jesus College, Oxford, T Jur. N. 8. 592;
Vice-Chancellor StuarT, in Wheeler v.
Thomas, 7 Jur. N. S. 599. These suits
are here denominated suits ‘¢to obtain
a declaration of the rights of the parties
interested under the will, and for the
administration of the estate, by the
court.” They are shortly called ‘ad-
ministrative suits.”” The American cases
in equity have adopted the same rule, as
to costs, from an early day: Rogers v.
Ross, 4 Johns. Ch. 608; Morrell v.
Dickey, 1 Id. 153. In the former of
these cases, Kent, Chancellor, said,
In this class of cases, it has been fre-
quently decided ‘‘ that costs ought to be
charged upon the general assets of a
testator, or upon the fund created by
his will, if the will be so drawn as to
create difficulty and render a resort to
this court advisable.”” Costs are some-
times apportioned among the several
interests, according to equity: Pualey
v. Puxley, 8 Law Times N. 8. 570, by
Vice-Chancellor Woop. But the rule
of charging costs, both taxable and
actual, as between attorney and client,
upon the general fund and not upon the
particular one in controversy, is more
commonly followed : Andrew’s Ex. v.
Bishop, 5 Allen 490, where the point is
conceded by counsel. See also Wood v.
Vandenburgh, 6 Paige 277; Lord Exr-
poN, Chancellor, in Barrington v. Trist-
ram, supra.
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In the English practice, it is more
common to pay the fund to be adminis-
tered into court and have the trustee
discharged, with his own costs, and leave
the court to administer the fund accord-
ing to equitable principles, through the
instrumentality of its own appointees :
In re Swan, 2 H. & M. 34 ; In re Burber,
9 Jur. N. S. 1098; In re Bloye’s
Trusts, 1 Mc N. & G. 488; In re Wood-
burn’s Will, 1, De G. & J. 333.

And the distinction between paying
the costs of the litigation out of the par-
ticular fund or out of the general assets,
is there often made to turn upon the
question whether the entire fund is paid
into court to be administered, or only
the particular fund in controversy :
Thomas v. Jones, 1 Drew. & Sm. 134 ;
Martineau v. Rogers, 8 De G. M. & J.
328.

Where the party does not bring the
particular fund into court, but asks for
advice generally, the costs of all parties
who have acted in good faith, as between
attorney and client, must come out of
the general funds. And when the fund
is no longer under the control of the
court, having been paid over by the
trustee to the party entitled to retain it,
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no order for the payment of costs out
of the fund can be made, it is said:
Annin’s Exrs. v. Vandoren’s Admr., 1
McCarter 135.

By the English statute of 22 & 23
Vict. c. 35, s. 30, exccutors and other
trustees are allowed to petition the courts
of equity for direction how to proceed in
all matters of discretion affecting the
administration of the trust, which they
could not do upon general principles, a
discretion reposed in a particular person
not being subject upon gencral principles
to the control of any court.

It is scarcely needful to say that as
this question comes within the range
of our discussions in the work on Wills,
the foregoing note is little more than an
abstract of what is found there, pt. 1,
§ 36, as we know of nothing new which
could be said upon the subject ; and we
must refer the reader to that place for a
fuller abstract of the cases and of the
principles involved.

‘We have found no reason to question
the general soundness of the decision in
the principal case, and we trust these
additional suggestions will prove of in-
terest to the profession.

I.F. R.

Supreme Court of Indiana.
THE AMERICAN EXPRESS COMPANY v. CALVIN FLETCHER ET AL.

A person calling himself A. sent a tclegram to a bank to send him a sum of

money.

undertook to deliver it to ‘‘ A.in person.”’

The bank intrusted the package of money to an express company, which

The express company delivered the

money to the person who had sent the telegram, but who proved not to be A., but
a pretender, and the money was thereby lost.
Held, that the company was liable whether it received the package as a common

carrier or as a forwarder only.

APPEAL from the Marion Common Pleas.

The opinion of the court was delivered by
Frazer, C. J.—Fletcher and Sharp, who were bankers at
Indianapolis, sued the appellants for the loss of a package of paper



