
PROCEEDINGS

ACTION for DEBT,

%

BETWEEN

THE RIGHT HONOURABLE

CHARGES JxAMES FOX, Plaintiff,

AND

JOHN HORNE TOOKE, Es^ Defendant.

PUBLISHED BY THE DEFENDANT.
" M - ' " 1 — ~

.

LONDON:

PRINTED FOR AND SOLD BT THE BOOKSELLERS.

MDCCXCII.



•v

* •
-

< :

•

- i.

• • •

.

«

' v
y'

-

'

.

i
,

! 1



PROCEEDINGS, &c.

Westminster.-Hall, April 30, 1792.

Sittings before Lord KENYON, C. J. K. B.

The Right Hon. Charles James Fox, Plaintiff,

AGAINST

John Horne Tooke, Efq; Defendant,

JURY.
Edward Hughes, Piccadilly, Colourman,
James Bumstead, Ditto, Shoemaker,
Thomas Haworth, Ditto, Tinman,
Hale Miller, Swallow-ftreet, Glazier,
Henry Vincent, Ditto, Spurmaker,
Samuel Crowther, Ditto, Whipmaker,
Robert Fladgate, Ditto, Carpenter,
Bernard Butter, Ditto, Baker,
William Higgins, Air-ftfeet, Carpenter,
Henry Dawes, Brewer-ftreet, Brazier,

John Hill, Ditto, Broker,
John BruCe, Windmill-ftreet, Shoemaker.

infel for the Plaintiff, Mefifrs. Erfkine, Douglas and
Tarfow.

orney, Mr. Cocker.

the Defendant, the Defendant in perfon.

orney, Mr. Bonney.
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Mr. Garrow opened for the Plaintiff. The Declaration
ftates, that this Action is brought by the Plaintiff again#,
the Defendant to recover the fum of 198I. 2s. 2d. the tax-
ed coils of a petition which was prefented by the Defend-
ant to the Houfe of Commons

; and which by a Committee
of that Houfe was voted frivolous and vexatious. To this

Declaration the Defendant lias pleaded, that he owes no-
thing to the Plaintiff: and thereupon Iffue is joined.

Mr. Erfkine . Gentlemen of the Jury, it will only be
neceffary for me to fay two or three words to you in Hat-
ing this cafe. This is an Aclion of debt, brought by Mr.
Fox againil Mr. Horne Tooke, to recover from him the a- !

mount of a fum of money certified under the warrant of the
Speaker of the Houfe of Commons, in confequence of a
certain Act of Parliament. This Act does not intitle us to

enter into a difeuflion of the merits, or of any matter or
thing relating to them: and therefore 1 fha.ll certainly fay

nothing upon this cafe; but merely put in the evidence tha

is neceflary for Mr. Fox to maintain his A&ion.

Evidencefor the Plaintiff.

Mr. Dunn, Secretary to the Speaker of the Houfe of
Commons, was firll called. The Speaker’s warrant was
put into his hand, and on looking on it, he faid, “ I have
no doubt but this was figned by the Speaker of the Houfe of
Commons. I have feen him frequently write, and I believe

this to be of his handwriting.”—The warrant was then
read by Mr. Lowten, the Clerk of Nifi Prius; from which
it appeared that the fum certified amounted to one hundred
and ninety-eighty pounds, two {hillings and two- pence, for

which this A&ion was brought.

The next piece of Evidence put in was an examined copy
of the Journals of the Houfe of Commons, dated the 7th
of February, 1791. This was alfo read by the Clerk of
Nifi Prius. Among other things it appeared that the Pe-

tition of John Horne Tooke, Efquire, was voted frivolous

and vexatious
,
by the committee which the Houfe had ap-

pointed to try its merits.

Mr. Erfkine. My Lord, This is our Cafe.

Lord Kenyon. IS there any Defence?

The Defendant. Gentlemen of the Jury, We are called

upon this day— both you and I—to perform a very import--

antbufinefs of great national concern: the memory of which®
I will venture to foretel, will not be buried with ourfelves?'.

nor will its confequeaces finifh with your verdi£t.

In rhe performance of this duty to our country, I mull

beg you to obferve, and carefully to remember it to th$
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, are only three efficient and neceflarjr Par.

Mr. Fox, the Plaintiff; Myfelf, the Defendant; and

?ou gentlemen, the Jury.-The Judge and the Cryer of

*e court attend alike in their rcfpecW fixations; and

hhev are paid by us for their attendance ; we pay them

well: they are hired to be the Affiftants and Reporters but

Vhey are not, and they never were intended to be, the Con-

roulers of our condud. For the whole of this bufinefs is

‘comprized in Mr. Fox’s adion, in my defence, and m your

'^MnFox’s part is the firft: and in bringing this adion a-

nrainft me* he has difeharged the duty of an honeft manj

Snd for this at leaft he deferves the thanks and praife of the

mublic. For you will very much wrong us both, both him

and me, if you imagine that there is any thing mean, or

•perfonal, or mercenary, in this queftion which you are now

•to decide between us. No. It is not that he may gain, or

'that I may fare, thefe two hundred pounds, that is by any

uneans the ultimate objed either of his Adion or ofmy De-

I fence. A great and important national right is at ltake.

'The laft and only fecurity which the full-grown corruption

:and iniquitv of the times have left to the people of this lantt

for their lives, their liberties, and their property, this laft

and only fecurity—a real Trial by a Jury of our country—

is now attempted to be wrefted from us.
. ,

I do not with certainty know, but 1 am firmly perluad-

ed, that the Plaintiff and myfelf fhall not be found finally

to differ in our fentiments on this queftion: and I fhould be

highly gratified, if, inftead of being the Plaintiff, Mr. box

himfelf was one of the prefent Jury now to decide it. But

he has performed the whole of his duty on this occanon;

and in bringing this adion againft me, he has afforded to

us, with whom alone it now remains, a defirable opportu-

nity of difeharging our duty alfo.

For myfelf, with all poftible plainnefs, I will endeavour,

as briefly as I can, to difeharge my part of this duty to our

country. And I truft that you will, as ferious and honeft

men, difeharge your duty alfo, confcientioufly and faith-

fully. _ j T •

It is not neccffary on the prefent occanon, nor do 1 in-

tend it, to enter into a minute detail of the tranfadions of

the late Weftminfter eledions. The tranfadions them-

felves are fufticiently notorious, and more than fufficiently

infamous. I fhall only generally bring back to your re-

membrance the great outlines or fketch of what paffed in

the fhort fpace of four years.

In the year 1784, it happened to fuit the views and po-

litical purpofes of two fadions, who have long been con-
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tending, and flill continue to contend, for the plunder the
government, and the patronage of the whole country ; it
rutted their views in 1784, to difputc the reprefentation of
the citj of Weftminfter. 1 he means by which they dif-
putecl this reprefentation, were fuch as were likely enough
to follow from the motives of the perfons who were en-
gaged m the difpute. Nominally indeed the difpute lay
between the two candidates, Mr. Fox and Sir Cecil Wray,
but the real difpute was between the factions. The confe-
quences were not merely iuch indecencies, improprieties,
and irregularities, as commonly attend contefted populous
eledions ; but a regular fyftem of the moft barefaced and
fcandalous bribery

,

the mod profligate and ftiamelefs per-
jury, the moft cruel and audacious riots, and finally murder.A return obtained by fuch means as thefe, could not na-
turally be very fatisfadory to the excluded party

; and
t.ns diftatisfadion produced the demand of a ferutiuy.

This attempted ferutiny was very laborious, very tedi-
ous, and very expenfive. It was repeatedly the fubjed of
queftions and ftrong debate in the Houfe of Commons, for
tlicie the iadions are in greateft force ; and after repeated
ftruggles, they were at length reludantly obliged to defift
from the ferutiny, without any effed, and almoft without
any progrefs.

In 1780, the fadions again difputed the reprefentation
of W eftmmftei . the difpute was then nominally between
Lord John Townfend and Lord Hood; but again really
between the fadions as before. The conferences and
means were the fame as before

—

Bribery : Perjury : Riot ;

Murder. Again, the party who had not the return was
diilatisfted with the means by which the return againft him
had been obtained

; and knowing by experience the impof-
fibility of any redrefs by a ferutiny, he had recourfe to the
only remaining means, a petition to the Houfe of Com-
mons. "I he profecution of this petition was extremely la-
borious, tedious, and expenfive

; and turned out finally as
inefFedual as the former ferutiny had been. About a thir-
tieth or fortieth part only of its merits was entered into,

and its colls—-for the petitioner alone—amounted to upwards
of 1 4, cool.

Gentlemen, that the ftruggle was really between the fac-

tions, was notorious
; becaufe the fadions bore the expence

on both fides. In the courfe of a fliort time, in little more
than four years, one hundred thoufand pounds, on each
fide, was expended on the city of Weftminfter.
Now that fo much mifehief was done, is no proof that

they are worfe men in the city of Weftminfter than in other
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•places; it is rather a proof that they are better: for if they

\were naturally bad, one tenth part of the money would

have produced ten times more mifehief: for do you only

< conlider, what mull be the effect of the diftribution of two

hundred thoufand pounds in four years, amongft the worft

1 men of one city : befides all the extravagant promifes with

which each fmall portion of it was accompanied, and the

foolifti and unfounded expectations which each hungry in-

dividual entertained as a return for his activity.

Gentlemen, if it were neceflfary, I could produce to you
now from my pocket, a lift of thofe who fubferibed to the

expenqes of thefe vEleCHons
;
but it is not neceflary: and I

mean to pafs it over as fhortly as poffible; more fhortly

than perhaps its importance requires. But the moft im-

portant part to the country at large, is, that the nation it-

felf, you and I and the public, againlt whofe belt rights

this expence is incurred, we mull ultimately pay this ex-

pence ourfelves.

The expence on the minifterial fide was partly paid by
perfons in office, at a fort of regular percentage on their

places and profits. The Lords of the Admiralty -were at

firft expefted to pay two hundred pounds each
; but this was

thought too much, and on reconfideration it was reduced to

15CI. for them: the Lords of the Treafury were expected to

pay 200I. each
:
perfons in fuperior fituations 300I. each.

Lord Kenyon . Mr. H. Tooke, 1 cannot fit in this place to

hear great names and perfons in high fituations caluminated

and vilified; perfons who are not in this caufe; perfons who
are abfent, and who cannot defend themfclves. A court of

Juftice is not a place for calumny: it can anfwer no pur-
pofe

:
you muft fee thq impropriety of it : and it does not be-

come the feelings of an honourable man.
Defendant. Sir, if you pleafe, we will fettle this queftion

between us now, in the outfet, that I may not be liable to
any more interruptions from you.

Lord Kenyon. Lord Lovat produced the names of per-
lons of great refpeclability, and he was flopped in the Houfe
of Lords. It was faid it was indecent to do it, and that it

became a man of his ftation to refrain from fuch things.

Defendant. I am perfuaded I ftiall be able very eafily and
very fhortly to fatisfy you that I am not in the wrong path

:

and it is the more neceflary that I fhould do fo now; be-
caufe it is the path which I moft certainly mean to purfue,
and will not be diverted from.
You know, at leaft you ought to know, and I acknow-

ledge, that if, under the pretence of a defence in this caufe

—

I fay, under the pretetice of a defence—I fhall wantonly and
znalicioufiy fay or do any word or thing which would be
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panifhable by the laws of the land, if faid or done by me
wantonly and malicioufly any where elfe, in the ftreet, upon
any other or no occalion, gratis; I fhall be equally liable to

profecution and punifhment, by the fame laws, and in the

fame manner, for what I fhall fay or do here.

But, Sir, you have made life of fome words, which I am
willing to believe you ufed in a manner different from their

ufual acceptation. You fpoke of caluminating and vilifying;

thofe words ufually include the notion of falfehood. Now
I imagine you did not mean them fo to be underftood; or

to inlinuate by them your evidence to the Jury, that I had
faid what was falfe: but that by calumny

,
you only meant

things injurious to the charaders of the perfons fpoken of,

fuch things as would hurt them to hear, whether true, or

falfe.

Lord Kenyon. Certainly.

Defendant . Well! I thought fo; and you fee I was not

defirous to take advantage of the words to impute to you
any other meaning or intention: becaufe had you meant

otherwife, and included the notion of falfehood in the word
calumny, your Lordfhip would then have calumniated me.

For I have fpoken nothing but the truth, as I believe you
know, and which I am able and willing to prove. In one

thing which has fallen from you, I go farther and am flrid-

er than you are: I think it hard that any perfons either

IN a caufe, or out of a caufe fhould at any time unneceffari-

ly hear what is unpleafant to them though true. 1 mean to

do nothing of the kind. If I fpeak or ad improperly, your

lordfhip and any perfons thinking themfelves injured or of-

fended, will have as full and compleat fatisfadion and re-

medy as if it had been fpoken or done in the ftreets, with-

out any trial whatever. At my peril therefore I fhall pro-

ceed; and exped to meet with no farther interruption from

your lordfhip. I will ffate whatever I judge fit to be fiated

upon this occafion, whether pleafant or otherwife: for I

think this trial of great importance to the nation at large,

and not a common trial of dilputed property. Had it been

merely a common adion for two hundred pounds, I fhould

have retained fome profeflional gentleman to manage the

caufe in the ufual courfe; but I felt it to be neceflary to

bring forward thofe things which I could not fairly put

upon any profieflional man whatever.

Gentlemen of the Jury,-,-I have no connedion with any

fadion or party. I abhor them all and they me. It is not

for any political purpofe, or to further any man’s views,

that I have fpoken of thefe fadions. I have mentioned

them to you that you may confider and feel the Jituation m
which we all hand.
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You are, upon this occafion, the Country: and fo you

are well called: you, the Jury, are on this occafion the

i j-eprefentatives of the whole Land, and Ihould aft accord-

ingly.

I was telling you, gentlemen, when I was interrupted,

ithe manner in which fome part of the expence was paid on

;the minifterial fide of the difpute: and I have Hated, I be-

ilieve, that upwards of 20,oool. of the expences for the

lEleftion in 1788, were paid by perfons moft of them in

< office.

Of the higher orders, the Duke of Richmond paid five

Ihundred pounds : the Duke of Newcaftle five hundred

]

pounds: &c. Thofe in the next degree of office paid three

ihundred pounds each: The Lords of the Treafury two
ihundred pounds each: and the Lords of the Admiralty one

Ihundred and fifty pounds each: but there were fome few
(exceptions: I could take the lift out of my pocket and read

ithem to you. They may have their Actions or Informa-

itions againft me, if they pleafe; and I have no objection to

a trial on the queftion. I can prove the fact.

—

As the reft of the money was furnilhed by the Secretary

of the Treafury, he belt can tell from whence it came.

I ftated to you that the Country at large, you and I a-

imongft others, are finally to pay that monftrous fum of

imoney laid out on both fides on this one borough. We
iknow indeed perfeftly well, that the gentlemen on the 0-

ither fide, on the oppofition fidp, could not pay this money
<out of the offices which they are very forry they do not pof-

ifefs: but they are merchant adventurers; they advance
i their money on fpeculation, on promifes and expectations

(of the good things to come hereafter; when their leaders

ifliall diftribute the national plunder. Then they are to be
imade amends. And for as many of thefe promifes and ex-
jpeftations as may be fulfilled, the nation at large muft pay.

I took myfelf a part, and a very ftrenuous part, in the
.Eleftion of 1788; and I too was bribed: for promifes are
i bribes

; and I was promifed two important things by per-
ifons who, from their ftations and fituations, were well able
1 to fulfil their promifes. And I will tell you what the bribes
were to me. I was allured that two things Ihould moft un,

. doubtedly follow—Profecution and punilhment upon the of.

fenders to deter men in future from the commiflion of fuch
outrages, fuch perjury and fubordination of perjury; and
an Aft of parliament, parliamentary regulations, to make

' the repetition of fuch infamous praftices impoffible in fu~
• turc : and thus to reftore a fair and quiet and real eleftion

!' to the people of Weftminfter.—I received the promifes, but
* never received any thing like a fulfilment of them: for in-

B
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{lead of a profecution of the mod atrocious offenders, again ft

whom the evidence was ample, full and compleat
;
and in-

flead of any parliamentary regulations to prevent thcfe per-

juries and fubordinations of perjury, and thefe outrages and
daughters in future;—a Compromise took place between
the factions. They had effectually excluded, as they had
reafon to think, all the reft of the world from difputing an

Eledtiou in Weftminfter with them, at fucli an enormous
expence and without any poflibility of deciding the merits

of the Return. But finding the expence of contending this

one fingle feat too great even for themfelves to continue;

they imitated the decifion which, I think, is called the

Wifdotn of Solomon—They cut up the living objeCt for

which they had contended, and divided it between them.

—

Cruel enough ! but no wonder—They had mangled it be-

fore in the ftruggle.

Well, Gentlemen, the rcpvefentation for Weftminfter

was now, to all appearance, effectually annihilated. Who
would conteft? Who could conteft it with them? There
was no third faCtion in the country ftrong enough to con-

tend with either of them: where then was one to*be found,

which could contend with a confederacy of both? They ne-

ver could forefee, fuch mercenary dealers as thefe could not

even imagine, that any fingle individual would be fo difin-

terefted, or, in their language, fo mad, as to facrifice him-

felf by becoming a candidate at fuch an eleftion, where it

fieemed abfolutely impofiiblc to fuccecd: and yet it was that

very notion of theirs which made me a candidate for Well-

minfter. It was, juft at that period, the laft office in the

world which I Ihould have wilhed to undertake; and no-

thing but the infamy "of their conduct made me a candidate :

the very methods they took, and by which they hoped to

deter all men, determined me. For they were not content-

ed with this compromife alone. It did not fatisfy them

only to be fure of their prefent objeft
;
but they muft alfo

fecure the continuance of poffeffion, and guard, as they

thought, againft all future poftible moleftation and expence.

To make therefore fecurity itfelf dill more fecure; to cut

off all poftible conteft; and farther to difeourage all inde-

pendent interference; in 1789, upon the very heels of Lord

Hood’s expenfive and ineffectual petition, they palled that

act of parliament—The frivolous and vexatious aft—upon

which this prefent aftion is brought.

Immediately after the elections in 1784 a,1d *7^8, car-*

ried on at that enormous expencc; after the incffeftual and

undecided Scrutiny, at iramenfe labour and coft ;
and upon

the very heels of Lord Hood’s ineftcftual and undecided -

Petition, at the expence ot fourteen thoufand pounds ioi-
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the petitioner alone; this Innovation, this novel adt of par-

liament is introduced.

Suppofe then tliat this frivolous Adt had preceded Lord
'Hood’s petition; that he, as I have done, had contefted with
two adverfaries, and had been found frivolous and vexatious:

;his own expence offourteen thoufand pounds would not have
Teen thought fuflicient punilhment for him, or fufficient

Iditcouragement for others; but he muft have been adjudged

:to pay the whole cofts for the three, which would have a-

inounted at leart^o forty-two thoufand. pounds : and this only
dor a fortieth part of his petition. If lie had gone through
:the whole of his petition, and it had been voted frivolous

•or vexatious, the coifs for him to pay would have amounted
to above a Million and a half of money. A tolerable pe-
nalty this, without the intervention of a Jury; and upon a
'man too not neceffarily fuppofed to poftefs more than a life-

.eifate of 300I. a year, that is, a principal of about 3000I.
And for what crime is this monilrous puniihment inflict-

ed ? For being a candidate to reprefent the people. Upon
'whom think you this iform was intended to fall? Upon any
•.ndependent friend of his country

;
who muff confequently

oe of no faction, but agaiulf all factions, and muff therefore
iave all factions againft him.
They bring me here indeed only for 200I. to each of my

udverfaries : I would have been a candidate in order to have
.oome down here to this trial, though I had foreknown that
:t would be for two millions.

Irivolous and Vexatious are new crimes invented in the
.ear 1789: the judgment and application of which crimes,
he ufurpers of the reprefentation of the people, the private
proprietors of ftolen boroughs, have referved to themfelves :

or this adt of parliament does not leave you, the Jury, to
nter into the merits of the cafe—(upon which howeveryou
re upon your oaths, to pronounce)—nor into any thing
hat relates to its merits.
And for this moll infamous adt of parliament, we are o~

liged to the pretended Reformer of the reprefentation in
parliament, to the prefent moft treacherous and deceitful
Tinifter.

Gentlemen of the Jury,

The learned gentleman, Mr. Erfkine, who leads this
aufe again 11 me, has told you, and has told you truly,
aat this act of parliament “ does not intitle him to enter
ato the merits of the queition at iffue before you.” Thefe
think were his words

; I took them down, when he fpoke
aem. Aow I muft beg you to retain thefe words in your

B 2
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memory
;
bccaufe they are very important

;
and upon them

I mean to reft my defence; and on this very ground, with-

out abfolute perjury on your fide, I fhall be ihtitled to your

verdift.

I liftened to him with pleafure when he ftated it : for it

was what I meant to urge to you. I beg not to be mifun-

derftood
;
I do not mean to impute to the learned gentleman,

that he made any flip or miftake in fo ftating it : on the

contrary, he was compelled to it : he could not alter the

faft. He has done now, as he always does, the moft that

can poftibly be done for his client. I do not fay this fo much
from my own experience of him, for my little experience

of this court is before his time; but it is the general voice,

and I believe it.

Gentlemen, This is called an Action of Debt; but it does

fiot require any great degree of underftanding, to fee that it

is, in fact, a Penalty for the commiflion of a new crime. Now,
gentlemen, it is worth our while to confider, at what pe-

riod of the hiftory of our country, this innovation
,
this new

penal Statute, is introduced
; and you will find it comes juft

at the time when almoft all the feats in parliament are be-

come private property. Juft in the fame manner, when
Land was the chief property in this country, and the titles

of the landed proprietors were fettled and fecure ; thefe

proprietors, who were the only perfons concerned in the

making of laws, took care for themfelves that they fhould

have a fpeedier, furer and cheaper remedy than any other

man could have for any other fpecies of property. They
empowered themfelves to feize at once upon their land and

every thing they found there; and left the other party, the

tenant, to feek a legal remedy. So now, when this pro-

perty in reprefentation is become fecure and compleat and

fettled
;
then it is that thefe thieves, the pretendedproprie-

tors of the public
,
make afts of parliament, not only to fe-

cure to themfelves their infamoufly ftolen property; but to

guard themfelves from all conteft in the poflefiion, and all

the expences of a difpute. Then it is that Terror and Ruin
are held out to deter all independent competitors for the re-

jj

prefentation of the people.

When men have got good fruit in their gardens, they

poll up a warning upon their walls and their gates

—

“Steel- j

*Traps and Spring Guns are in thefe grounds”—This Aft is. a

Spring Gun. This frivolous and vexatious Aft, thefe new-
invented crimes, are to operate like the notice of Steel Traps*

and Spring Guns. This aft: fpcaks a very plain language,

not to be mifunderftooa.— “ Tread not near our Boroughs :

for IVoe to the man infuture whofall be caught in Our Traps: *
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jmr frivolous and vexatious Traps.”—What ! fine a man fir

‘.hundred pounds, or fix thoufand pounds, forty-two thou-

sand pounds, a million of money* without any Jury, or ap-

peal? and for the crime of vexatioufly attempting to wreft

iftolen goods from a thief ! If a man cuts his wife’s throat,

.with every aggravating circumltance of deliberate cruelty,

oand is found guilty by a Jury 5
he goes to prifon for Six

rmonths. But if you reprefent to the Houfe of Commons*

;and offer proof of a continued feries and regular fyftem of

[bribery, perjury, riot,- and murder, at an election, to-

gether with the utter impofiibility of any decifion of the Re-

turn; no fine, no punifhment, no ruin, is fufficient for fucli

\

frivolous and vexatious charges.

Now then, Gentlemen, let us caff our eyes back, and fee

'from what beginnings, to what length this nation has now
proceeded. We know, and our anceftors knew, that eve-

ry nation muff have a government, and muff have officers

appointed to difeharge its duties and execute its truffs.

What the people cannot do for themfelves, they muff truff

others to perform. And no nation ever did this more libe-

rally or more generoufly than our own. But there are

two things which the people can perform, and which they

cannot fafely truff in any other hands :—the choice of their

own reprefentatives, to make the laws by which the whole
people are to be bound ;

and the particular application of

thole general law's and of equal juftice to individuals, by a

fworn number, an honeft impartial Jury, of the people

themfelves. Thefe two rights and powers the people of

this country wifely referved to themfelves. They hold

them by no law, by no pofitive ftatute. No perfons did

give or could give them. They owe them to no Rings, no

Lords, no Houfe of Commons ; and neither Kings, nor
Lords, nor Houfe of Commons, nor all of them combined
and confederated together, can take them away. They
may dare to attempt it

;
but it will be an a£l of Suicide up-

on their own Truffs and Stations : and I doubt not that

the people of this country would, in fuch a cafe, purfue the

Wholefome feverity of the old law of the land, and drive the

ftake themfelves through their dead body.
Let us confider then, gentlemen, what is now become of

thefe two neceffary referved rights.

Will any man be frontlefs and hardy enough to deny that
the reprefentation of the people is gone ; that it has been
ffolen and ufurped from us by tbofe who, little better than
beafts themfelves, affeft to treat other men like cattle.

And having thus eftablifiied their property in reprefen-
tation, fliall thefe Borough-mongers now be permitted to
ffretch out their facrilegious hands to ravilh from us alfo
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ouf other referved Right of a Trial by Jury? Shall they
firft take away from us with impunity all the benefit and
advantages of reprefentation, and after that take away from
us all benefit and advantage of Juries ? And ffiall we with-
out a ftruggle, proportioned to the importance of the bene-
fits, tamely fuffer our fafety, fecurity, and peace, to be
all torn away from us together? A Jury not intitled to
inquire into the merits of the qeuftion brought before them,
nor into any thing that relates to the merits, is no Jury at
all

;
nor can in any refpeft anfwer the object of their ap-

pointment : and any Jury that ffiall give a verdict againft
any defendant, without having firft, according to the oaths
of the Jurors, Well and truly Tried the queftioil at ill'ue be-
tween the parties* is a perjured Jury.

It is not unfit nor improper for you, gentlemen, to con-
fider how the Houfe of Commons firft came into pofleffion
of any jurifdidtion, or of any trial whatever concerning the
return upon Ele&ions. The truth is, they had originally
no right whatever to it. It was a manifeft and grofs ufur-
pation upon the rights of the Juries of the people. But the
Houfe had indeed, at that time, a plaufible pretence for its

ufurpation the corruption of the Judges and their abjett
dependence on the crown : for they held their offices at that
time during pleafure; and Juries were then, as now, often
packed, or cajoled, or bullied, for the purpofes of thefe ab-
ject inftruments of royal injuftice. After the Revolution
the commiffion of the Judges was altered

; and it is affe&ed
to be faid, that from that time the Judges have been inde-

pendent. The pretence then for this ufurpation of the
Houfe of Commons being removed, why wTere not the Tri-
als of Returns upon Ele&ions reftored to their natural and
rightful jurifdiftion, a jury of the people in the courts be-

low ?

I do not however for my own part believe a fyllable of
this boafted independence of the Judges. A long experi-

ence, and every thing I have feen and heard for many years
paft have manifefted to me the contrary. I do not be-

lieve the dependence of the judges on the crown wTas fo

great formerly as at prefent. I believe the judges then

were lefs dependent on the Crown, and more dependent on

the people than they are at this hour. The Judges then

were frequently difplaced, becaufe they did not dare to go
the whole length, and do all the wicked bufinefs they were
ordered to do : they were fometimes too difplaced from ca-

price
;
and they knew they might be fo. They all fat on

the Bench, knowing they might be turned down again to plead

as common advocates at the Bar
;
and indeed it was no un-

ufual thing in thofe days to fee a Counfel at the Bar brow-
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Ibeaten and bullied by a Chief Juftice on the Bench, who in

; i fhort time after, was to change flations with the Counfel,

and to receive himfqlf the fame treatment from the other in

la is turn. And therefore charadter and reputation were of

•more confequence to the Judges then, than they are to thq

j
fudges now. They are now completely, and for ever inde-

jpendent of the people, and have every thing to hope for,

fifar themfelves and families^ from the Crown. What they

..already poffefs is fecure from every pofiible interference but

tthat of parliament': and the Minifter for the time being is

always mailer of the majority of both Houfes. Let the

Judges then always take care of every Minilter’s bulinefs in

tthe courts of Law, and every Minifter will take care to fhel-

iter fuch ufeful inflruments in the Houfes of Parliament.

IHenge it is that the prefent practice of the Courts is become
Mittle elfe than a fyltem of plunder, oppreffion, low fraud,

and tricking : and w’ill continue fo, until the people have

ttheir real reprefentatives in parliament, to watch over and

ccheck the conduct of the officers of juftice, and the proceed-

ings of the courts. Almofl all the important rights, and

all the real benefits of Juries, have been invaded and taken

away ;
by a variety of new dodlrines and practices

;
by fet-

tting afide verdidts, and granting new trials repeatedly, till a

werdidl fuits the purpofe of the Judges ;
by obtaining verdidts

of guilty, without confideration of the only material point

—

tthe guilt
;
and then eftablifhing or exaggerating or lelTening

the guilt or the innocence, by the pleafure of the Judges a-

.lone, on pofterior affidavits, delivered afterwards in Court;
tSo that in fadt, the real trial comes after the Jury are dif-

miffed
;
and their verdidtis of no other ufe than to introduce

;and place the charge within the jurifdidb'on and decifion of

tthe Judges. Almofl all the fcandalous legal pradlices of

!which we have caufe to complain have had their beginnings,

not only in my lifetime, but moll of them fince I am a man,
at leaft fince I firfl attended this Court. Young men come
to thefe courts now, and take what they find pradlifed here
for law, without confidering its enormity or its principle,

or how, or wdien, or by whom, or why it was introduced:
•But, my Lord, I am afraid I am about as old as your Lord-
ffiip

;
and having feen a different practice, and heard and

read different doctrines, I cannot witnefs the prefect with-
• out indignation and abhorrence.

Gentlemen, if you wifh to know how we have loft almofl
j all the great benefit of Juries, and by what means the pre-

J

fent legal dodtrines and pradtices have been introduced; you
may look into the lift of the Peerage. And there you will

. find in the lafl thirty or forty years, in the courfe of the

j

prefent unfinifhed reign, in part of the reign of one King,



[ 16 ]

about half as many peerages given to the Bar ! It is a temp-
tation that no other profellion offers, and that no profeffion

can withftand. Gentlemen, when a theft has been com-
mitted, unattended with the ufual circumftances by which
fuch crimes are commonly brought home to the offender;

it has frequently happened that an obfervation of fome par-

ticular individual’s being fuddenly flufh of money, who was
never known to have any before, has led to a certain detec-

,
tion of the thief. If the nation could ufe the fame fagaci-

ty concerning their public rights as individuals do concern-

ing their private property
;

if they would compare the an-

cient legal doctrines and praftices with the prefent, and the

ancient fituation of the profeffion with the prefent; they

would at the fame time difeover the ineftimable value of
the bleffings they have loft, and by what means and by
whofe agency the robbery has been effefted*.

But 1 beg pardon, gentlemen, I have wandered fome-

thing from the fubjecl on which I was fpeaking : I made a

few notes to prevent my wandering and to keep myfelf in

fome method; but the mention of the Judges and the trum-

peted lie of their Independence
,
have carried me inadvert-

ently too far from my point. I am fure it is not becaufe

my mind is not fufficiently impreffed with the importance

of the matter now to be determined by you: I anxioufly

wifh that your minds may be half as much affected and per-

fuaded as mine is of its importance to the whole country :

I protefl that if there flood a fire here, and I thought I

could by that means affe£t your minds and the minds of my
countrymen the more by it, I would thrufl my hand with

pleafure into the fire and burn it to aflies whilfl I was plead-

ing before you.

But, gentlemen, the fubjecl: from which, after I had be-

gun it, I improperly deviated, and to which I now wifh to

re-attracl your attention, is the conduct of the Houfe of

Commons. Firfl, upon a plaufible pretence of the depend-

ent Bate of the Judges on the Crown, they not only without

but againfl law, ufurped the trial of E.le£lions. This u-

furped power, by their own confeflion, they mofl fcanda-

loufly and flagrantly abufed; fearing men as reprefenta-

tives of the people, not with any regard to right, but par-

tially and unjuflly, by openly folicited and canvafled ma-

jorities of the Houfe-

When they were compelled to acknowledge this abufe,

and the incompetence of the whole Houfe in a body to try

* High-mindednefs, fpirit, and courage, were anciently the qualities

which belonged to, and led to nobility ;
now fervility, meannefs, and chi-

cane: ind the brilliant apprenticeftiip to a Peerage is—to carry a b3g m
Wellrainfter iia.ll.
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Flection! ; or rather, when they were induced to it hy the

private intereft which the Borough-proprietors had to fe-

Lre their rci'peaive individual property m reprefentatton

;

What did they then > Reftore the junfdia.on to the courts

of law, and to a verdift of a Jury of the country? Why

not? The pretence on which they took it away,—the de-

pendence of the Judges on the Crown,—they pretend is

now removed: and they acknowledge that the quedion

fhould be tried by a Jury : then why not by a Jury of the

country ? No. kBy an aft of parliament, the tenth of the

prefent King, the jurifdiftion is transferred to a Jury of the

Houfe of Commons, that is, to a Jury of the Borough-

proprietors themfelves and their nominees. And the na-

tural and intended confequence has followed : Thefe Jury-

committees confider only whether A or B is the proprietor,

or has the intreft of the borough; but they never call a

look or a thought on the people’s right of representation ;

they hold all fuch confederation to be frivolous and vexatious.

But even this ufnrped jurifdi&ion over the people’s dear-

eft and moft neceffary right of reprefentation does not fatif-

fy them : they muft have criminal junfdidion alfo, and

the power of punifhment without any Jury or Appeal;

and under pretence of cofts, they have paffed this penal fta-

tute to impower themfelves to ruin whom they pleafe with-

out any trial by a Jury of the country : for fo they intend-

ed this penal ftatute to operate, and fo it has been ftated to

von this day; the Counfel ftates himfelf as not entitled to

difeufs, becaufe you, the Jury, are not intitled to confider,

that is, to TRY any thing that relates to the merits of the cafe.

This fcandalous aft of parliament palled in the year 17*59.

The general Eleftion, for fo it is called—That is called a ge-

neral Election, which in faft is generally nothing more than

an appointment by the proprietors-This general Eleftion

followed the year after, in 1790. Thefhameful compromiie

for Weftminfter between the factions, and this more fliame-

ful aft of Treafon to the country, by which they meant to

deter all men, determined me to become a candidate. In

fo doing I at that time looked forward to this very day,

and to this very aftion which you are now to decide. This

facrifice which I deliberately have made of myfelf, I did then

and do now believe neceffary to my country. Led by thefe

motives, I became a candidate. I was fure of one vote,

and but of one vote—my own. And on that vote I fliould

equally have petitioned the Houfe, well aware beforehand

that whatever my petition fliould contain, it would be vo-

ted frivolous and vexatious. And with that one vote 1 fhoulcf

equally have flood hereupon this trial this day. AVell then I

was a candidate intirely unaided and unfupported by any fet
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£ft™!!
individual: and for the firft days of the E-lection, I polled about twenty votes a day: but mr milkept regularly increafmg, and on one of the^ays, amfonlvon one day 1 polled more than my adverfariesl And whatu as the confequence ? Immediately a gang of prepared andlned ruffians with their bludgeons iffued from an adjoining

alehonfe, and wantonly and cruelly, without any other pre-
tence of provocation, affaulted the harmlefs unrefifting fpec-
ators before the huttings. They cruelly wounded many, andone man they murdered, who died a few days after in St.
Bartholomew s hofpital. My poll was however, in fpite ofthe juiiftion of the faftions, finally honoured bv near feVen-
teen hundred umohcited and refpeftable Elefto'rs. The re
turn on the Election was, as might reafonably be expectedwhere fuch means were praftifed, in favour ofmy opponents.

Gentlemen, in conicquence of this Election, two thingsnow became duties to me. It was my duty to profecute
tne rioters : and it was my duty to prefent a petition to
the Houfe of Commons. Some of the principal rioters
were accordingly apprehended. And the man who fits here
as aflociate of the Judge, or Clerk of Nifi Prius, or what-
ever may be the name of his office, Mr. Lowten, who con-
dua^s the bufinefs of this criminal court, and who, notwith-
itanding his fituation here, is fuffered (to the difgrace of
this court and of thofe who prefide in it and of the country
at large) 1S fuffered to aft as an Attorney, and has much
bulinefs as an Attorney in confequence of the advantages of
his fituation here ; this man, who had alfo been an agent
for one of the candidates at the Election, this man appear-
ed as Attorney for the rioters

; and the rioters were bailed
by the two men who keep Brookes’s gaming-houfe for one
o t le aftions in St. James’s-ftreet. The Ruffians were
however indifted, and, by whofe means I know not, the
caufe was put off for trial to the eighty-ninth on the lift;
the confequence of this delay was, that for fear of a furprife,
which this man appeared to me very capable of producing
and feizing, (and this opinion has been well juftified lince
by rnv experience) ] was compelled to have between twen-
ty and thirty witneffes at a great expence at a public-houfe
ready if called upon for three fucceffive days during the fit-
tings. At length the turn for this trial arrived. The Chief
Jultice then refufed to try it at that time; and it was poft-
poned till the following term; when all -my expences were
to be again renewed, and all the fame trouble and attend-
ance might be again repeated. My Counfel addreffed the
Chief Juttice, who now fits before us, on the occafion : he
reprefented to him my expences and the hardffiip of my fi-

tuation, who was profecuting under every diffidvantage, and •
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only for the fake of public juftice; that I had ho perfonal

motive whatever in the profecution, for that poor men, who
committed riots and murder for half a guinea a day, could

he no enemies of mine or objefls of perfonal refentment;

but that the interefts of the public and of public juftice de-

manded example, and by example reftraint of thefe pra&ices.

He therefore requefted the Judgp that a day might be fixed

for the trial in the' following term. This the Chief Juftice

refufedj and thus fruitlefsly ended my expences and efforts

for public juftice this term.

This caufe was afterwards put down in the paper the

fecond for trial at the fittings in the following term.

Gentlemen, the Clerk of the court, you fee, is laughing

at this—He may very well laugh. I fuppofe he is conftder-

ing how much money he gets by holding thefe two fitua-

tions together, of Clerk of the Court and Attorney for the

Parties at the fume time; and how cleverly he was enabled

upon this occafion to take his advantages of this double

utuatioiii

This profecution of the rioters was put down in the pa-

per, the fecond caufe for trial in the enfuing term. It ap-

peared indeed afterwards that the firft caufe was to be tried

by a Special Jury; but it was not fo marked in the paper,

as it ought to have. been. My witneffes, between 20 and

30, were again all fummoned, and foon after nine o’clock

in the morning were aflembled at a public-houfe in the neigh-

bourhood of Weftminfter-Hall. But when my Solicitor and

my leading Counfel foon after nine o’clock entered the

Court, to their aftonifhment they found that the Chief Juf-

tice and this Clerk of the Court (who was alfo Attorney for

thefe rioters) had come down early into the Court, and
without any inquiry after the Profecutor, the Chief Juftice

had fuffered this Clerk of the Court and Attorney for the

rioters haftily to fwear in a Jury.—Then indeed the Profe-

cutor was called for—and the riotors were difmiffed for want
of a Profecutor. And thus public juftice was defeated.

Mr. Garrow. I am extremely forry to flop Mr. Tooke
in his Eloquence, were it not that I conceive what he is ad-

vancing is extremely improper and indecent. I am not

Counfel for many of the refpe&able perfons whom he has

named; but that there is no foundation for fuch affertions

may be proved by one of the gentlemen who was Counfel
for the gentleman now addrefling the Jury. That Counfel
is not at prefent in Court, but he is a man of ftri£t honour,
and muft fay that he was a confiderable time in court be-
fore that verdift was recorded. He was prefled to addrefs

the Jury at any length, in order that the verdift might not
be recorded without a Stating. Mr. Nowlan was prefent,
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although Mr. Fitzgerald was not. I am very forry to have
flopped the gentleman in his addrefs

;
but it is rather too

much for perfons to be baited in this manner, and accufed
of fuch charges, when one knows of one’s own perfonal

knowledge, that they had no more to do in this, whether
it was good or bad, than any man in any part of his majef-
ty’s dominions.

Lord Kenyon. Certainly not.

Defendant

.

There can be no doubt at all but that your
lordfhip will at all times find fome one, in your own court,

willing and ready to get up to recommend himfelf to your
favour by a fpeech in your defence ; and I fliould have been
much furprized if it had not been the cafe now. I am not

forry for it: for Mr. Garrow has given me time to breathe

a little.

Lord Kenyon. I want no defence. What has been faid

againft me, rather deferves my compaffion. I do not carry

about me any recollection of it, or any of its circumflances.

Mr. Garrow. I certainly did not mean to make a de-

fence for your lordfhip.

Defendant. I cannot fay that I carry about me any thing

in confequence of it: I carry about me fomething lefs, by
all the money which it took out of my pocket. But mofl

certainly the faCt did fo pafs as I have Hated it: although

your lordfhip’s recolleCtion does not ferve you. Mr. Gar-
row indeed has rifen up to interrupt me and to deny it. I

heard him with much pleafure: for I wanted breath. But
I do not think that, upon cool recolleCtion of this proceed-

ing, the Court will be much pleafed with its own conduCl

in fuffering this interruption, and liflening with fo much
complaifance to this irregular hearfay evidence. I believe

there are gentlemen here prefent, who can recolleCt that

when they get up in a court of juflice, they do not meet

with quite fo much indulgence as he has met with. But he

has been permitted at the fame time to go beyond his evi-

dence, to caft a refle&ion upon my eloquence.

Mr. Garrow. Very far from it. Nothing was farther

from my thoughts.

Defendant. I beg your pardon, Sir, it was faid with a

fneer
;
and to infinnate to the Jury, that I was attempting

by artful words to miflead them : for that is the meaning

and purpofe of Eloquence in this court. I have on the con-

trary fpoken in as plain terms as the language w'ill afford.

I nave not ufed a fingle fentence, or a Angle word, which

the jury do not underlland as well as the Judge or yourlelf.

I repeat it then again. I fay I had nearly thirty witnefles,

attending at my expence, to punifh Rioters for whom this

Clerk of the Court was Attorney, waiting for three days*
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, the Sittings after the former Term, from caution to pre-

cent any trick or furprife ;
which for the reafons I have

hVen I fufpe&ed, and which has fince happened, and a-

.ainft which I from the beginning warned my Counfel and

colicitor. I fay that when the Trial of the Rioteis ihould

aave proceeded in its tuflh, the eighty ninth on the lilt, the

Ihief Juftice refufed to let it be tried, and, to crulh me

,;ith accumulated expence at lead, poftponed it to the fol-

Ojwing term. I fay on the firft day of the fittings in the fol-

lowing Term, my witnefles were again alTembled foon after

nine at a public houfe in the neighbourhood of \\ ellmin-

Uer Hall : that though this caufe was marked the fecond m
:fhe lift, and the Chief Juftice could not be ignorant of the

previous circumftances, he fuffered this Clerk of the Couit,

who was at the fame time Attorney for thefe rioters, in the

ubfence of the Counfel and Attorney for the profecution,

and without their being called for, inftantly and haftily to

ifvvear m a Jury, and by half an hour after nine, I was in-

formed at my own houfe, that the Rioters were thus dif-

ccharged. Is this a proper mode of proceeding in a Court

®f juftice ? And are thefe the proper means of preventing

rriot and diforder ? This was not a Caufe of two pounds, or

oof twenty pounds, or of the price ot an unfound Horfe, like

tthe general run of caules in this Court ;
like fuch as I heard

itried that very day after the profecution of the rioters had

ibeen thus tricked off and baffled ;
and like fuch as we have

'heard this day. It was a caufe of great importance to the

!
public peace, and to the exercife of the molt important pub-

lic rights. Caufes which would make a ferious man a.-

thamed are liftened to here by the hour with the utmoft

gravity and folemnity. It is but the other day that you

entertained a long and tedious caufe here for a difpute of

five {hillings, about a Hog ;
between his owner and a liable

keeper in the Haymarket the learned Counfel, two or

three deep on each fide (this fluent gentleman, who is fo

ready to interrupt me where he is not concerned, might

perhaps be one of the number) laboured the matter for hours

with the deepeft refearches into the laws and the moft pro-

found arguments : when any one of the numerous Counfel

on either fide, by giving five {hillings out of the firjl fee

which he received on the occafion, would ftill have gained

fixteen {hillings for faving the honour of the court and a-

voiding to make himfelf and the profeflion ridiculous. I do

not know how fuch pra&ices as thefe, which are but too

common, may be confidered here ;
but I believe that all

honeft men, who are not of the profeflion, w'ill agree with
me, that fuch Counfel on both fides, who receive the fee of

a guinea to conteft or fupport fuch a claim of five {hillings.
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«ught to plead for themfelves in vain at a Whipping-poft.
And yet it is for fuch queftions and fuch caufes as thefe
that the Court has complaifance enough and time fufficient.

But for the profecution of Rioters on a charge of the molt
atrocious fyftem of outrage on the Ele&ors in the Exercife
of their molt important right, the Court has neither time
nor complaifance; and a perfon holding the two dangerouflr
inconfiftent offices of Clerk of the criminal Court and At-
torney for the Culprits at the fame time, is at leaft fuffered

to get rid of the profecution in the manner I have dated to

you. But it appears to me to be a queftion of fo great im-
portance to the nation at large, that no private confidera-

tion, whether I am to rot in a jail, or ftarve in a work-
lioufe, or die on a gallows, no confederation ffiall make me
delift whilft I live from endeavouring to obtain fomething
that fhall look like juftice. And fo much your lordffiip

ihall obtain by the imprudent interference and interruption

of Mr. Garrow, that I pledge myfelf now
;

for I trull the

time will foon arrive, when we ffiall have a very different

Houfe of Commons from the prefent, a Houfe of Commons
which will confift of the real reprefentatives of the people

;

of whom if I ffiall have the honour to be one, 1 pledge my-
l'elf now, that I will in my place in fuch a Houfe call you
to a proper account for your condudt that day, and Mr.
Garrow may referve his juftification and defence of your
lordihip’s conduct till that time, when you will want it.

But this fruitlefsly, gentlemen, terminated my attempt

to obtain juftice for the outraged public by a profecution

in a Court of Law.
I will now proceed to give you a Ihort hiftory of my o-

ther attempt to obtain juftice by the petition which I pre-

fented to the Houfe of Commons : and I will read it to you

from their own Journals. But before I read it, I think it

but fair to acknowledge, that if the charges which it con-

tains are not true
,
the perfon who ffiould write or ffiould

prefent fuch a petition, would deferve to be hanged in any

civilized country in the world ;
but I expert alfo that it

ffiall be acknowledged to me in return, that if the contents

of the petition are true
,
they who have the means and the

power to redrefs fuch grievances, and do not redrefs them,

ought to be hanged themfelves. This petition was prefen t-

ed to the Houfe of Commons, and fent by them to a

Committe, and was ftrongly debated in the Houfe, both be-

fore it was fent to the Committe, and after it was returned

from the Committee : and no man was impudent enough

even in that Houfe, or in that Committee, to aflert, or e-

ven to infinuate, that there was a fyllable of falfehood in

this petition.
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'There it Hands : I have placed it upon their records, not

I be got rid of: and there it has flood too, without the

ualleft attempt for redrefs of thofe enormous grievances of

Inich it truly complains. I will read it to you from their

rm Journals.

Jovis, 9° DIE l^ECEMBRIS, 179O.

1 “ A Petition of John Horne Tooke, Efquire, was read;

ttting forth, that the Petitioner now is, and at the lime

the laft Election for Weftminfter was, an Eleiftor oi

Veftminfter, and a Candidate to reprefent the faid City

!.d Liberty in. the prefent Parliament:
“ That in the faid City and Liberty there are Seventeen

houfand Two Hundred and Ninety-one Houfeholders, ra-

ft in the Parilh Books, unreprefented in Parliament, and

ithout'the Means of being reprefented therein, although,

i/ direct and indirect Taxation, they contribute to the Re-

emue of the State very confiderably more than thofe who
nd a Hundred Members to Parliament:
“ That at each of the Three laft Elections for Weftmin-

•;r, (viz. in 1784, in 1788, and in 1790) notorioufly de-

aerate Outrage, and purpofely armed Violence, was ufed,

id at each of thofe Elections Murder was committed:
“ That for thefe paft Outrages, as if there were no At-

»rney General, no Government, and no Legiflature in the

and, not the leaft Redrefs has been obtained, not the leaft

unilhment, nor even the leaft Cenfure infii£ted; nor has

iy Remedy whatever been appointed, or attempted, to

rrevent a Repetition of fimilar Outrages in future:
“ That at the Election for Weftminfter in 1784, a Scru-

nny was delnanded on Behalf of Sir Cecil Wray, which
as granted on the 17th of May, 17S4, and with the Ap-

rrobation or Direction of the then Houfc of Commons, was
mtinued till the 3d of March, 1785, when a very fmall

imnarative Progrefs having been made, (viz. through the

nail Parilh of Saint Anne, and not entirely through Saint

.lartin’s, leaving totally untouched the Parilhes of Saint
fteorge, Saint James, Saint Margaret, Saint John, Saint

aul., Covent Garden
;
Saint Mary le Strand, Saint Cle-

lcnt, and Saint Martin le Grand), the faid Scrutiny was,

y the Direction or Approbation of the Houfe of Com-
mons, relinquifhed without Effed, after having lafted Ten
Ionth&, and with an Expence to Sir Cecil Wray of many
houfand Pounds more than appears, by feme late pro-
eedings in Chancery, to be the allowed Average Price of
[perpetual Seat in the Houle of Commons, where Seats
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for Legiflation are as notorioufly rented and bought as the
Standings for Cattle at a Fair:

“ That on the Eledion for Weftminfter, in 1788, there

being an abfolute and experienced Impoftibility of determin-
\

ing the Choice of the Eledors by a Scrutiny before the

Returning Officer, a Petition againft the Return was pre-

fented to the then Houfe of Commons by Lord Hood
;
and

another Petition alfo againft the Return was prefented by
certain Electors of Weftminfter

;
and a Committee was in

confequence appointed, which commenced its Proceedings

on Friday, April the 3d, 1789, and continued till June
the 1 8th, 1789; when the Committee (as able and refped-

able as ever were fworn to try and determine the Matter

of any Petition) on their Oaths, “ Refolved, That from
“ the Progrefs which the Committee have hitherto been
“ enabled to make fince the Commencement of their Pro-
“ ceeding, as well as from an attentive Confideration of
“ the different Circumftances relating to the Caufe, a final

“ Decifion of the Bufinefs before them cannot take Place in

“ the Courfe of the prefent Seffions, and that not improba*
“ bly the Whole of the prefent Parliament maybe confum-
“ ed in a tedious and expenfive Litigation.”

“ Refolved, That from the neceflary Length of the Pro-

“ ceeding, and from the Approach of a General Eledion,

“ which muff occur not later than Spring, 1791,” ("nearly

Two Years more) “ the Profecution of the Caufe on the

“ the Part of the Petitioners promiles to be fruitlefs, as far

“ as it refpeds the Reprefentation of Weftminfter in the

“ prefent Parliament.”
“ Refolved, That it be recommended to the Petitioners

“ to withdraw their Petitions under the fpecial Circumflan-

“ ces of the Cafe :”

“ That (notwithftanding this extraordinary, and perhaps

unparalelled Application from a Court of Juftice to its Suit-

ors) Lord Hood and the other Petitioners having refufed

to withdraw their refpedive Petitions, the Proceedings of

the Committee continued till the 6th of July, 1789, when

a very fmall’ comparative Progrefs having been made, the

Petitioners, from a Conviction of the Impoffibility of any

Decifion by the Committee, were compelled to abandon

their Petitions without any Effect, or Tendency towards

Erred, after a tedious and expenfive Litigation of Three

Months and Three Days, and with an Expence to the pe-

titioning Candidate of more than Fourteen Ihoufand

Pounds,
. y

“ That under thefe circumftances, as the Petitioner de-

clined demanding a Scrutiny before the Returning Officer,

fo is he compelled to difclaim all Scrutiny before a Coni-
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mittee of the Houfe of Commons, for although that Adi
(the loth of George the Third) by which the faid Com-
mittee is appointed, recites in its Preamble, that “ where-
“ as the prefent Mode of Deciiion upon'Petitions com-
“ plaining of undue Elections or Returns of Members to
** l'erve in Parliament, frequently obftru&s public bufinefs,

“ occafions much expence,* Trouble, and Delay, to the
“ Parties, &c. for Remedy thereof, &c.” yet it would be

lefs expeufive and lei's ruinous to the Petitioner to be im-
peached (even according to the prefent Mode of conducting

Impeachments) and to be convicted too of real Crimes,
than to be guilty of attempting to obtain Juftice for him-
lelf and the injured EleCtors of Weftminfter, by the only

Mode of Deciiion, which the new remedial Statute (the

10th of George the Third) has appointed for that Purpofe,

however well adapted that Mode of Deciiion may be to fet-

tle the difputed Claims of the Proprietors of fmall Bo-
roughs, for whofe ufurped and frnuggled Intereil alone the

framers of that Bill, and of thole Bills which have been
fince built upon it, feem to have had any real Concern:

“ That by the 9th of Anne, Chapter 5, the Right of
Electors (before unlimited by Qualification in the ObjeCt
of their Choice) is reftriCted in Cities and Boroughs to Ci-
tizens and Burgeffes, refpeCtively, having an Eilate, Free-
hold or Copyhold, for their own refpeCtive Lives, of the
annual Value of Three Hundred Pounds above Reprizes:

“ That this very moderate ReftriCtion (however vici-

ous in its Principle) leaving all Citizens and Burgeffes eli-

gible, poffeffmg Life Eftates, Freehold or Copyhold, of
the annual Value of Three Hundred Pounds, will hence-
forth ferve only as a Snare to the Candidate, and a Mock-
ery of the Electors, if fuch Candidate, poffefling a life Ef-
tate of Ihree Hundred Pounds a Year, mull expend Fifty
Thoufand Pounds (and there is no probable Appearance
that a Plundred Thoufand Pounds would be fufficient) in
attempting by a tedious, expenfive, and ineffectual Litiga-
tion, to fuftain the Choice of his Conftituents, and to
prove himfelf duly eleCted :

“ That though the Petitioner complains (as he hereby
does) of the undue EleClion and Return of Lord Hood and
the Right Honourable Charles James Fox, to this prefent
Parliament for the City and Liberty of Weftminfter, yet
is the Petitioner, by a Perfecution and Profcription of more
than Twenty Years, difabled from making that pecuniary
Sacrifice, which by the prefent new Mode of Inveftigation
is (and ought not to be) neceftary effectually to prove fuch
undue Return, and yet the Petitioner fully trufts, that,
uotwithftanding a very great Majority of the Houfe of

b
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Commons (for fo it ftill continues to be ftiled) are not, as
they ought to be, elected by the Commons of this Realm
(in any honcft Meaning of the Word “ Commons”) and
muft therefore naturally and neceffarily have a Bias and In-

tereft againft a fair and real Reprefentation of the People,

yet the Petitioner fully trufts, that he fhall be able to lay

before “ a Committee chofen and fvvorn to try and deter-
“ mine the Matter of this Petition,” Evidence of fuch a

Nature, as that the Committee will, on their Oaths, “ think

“ proper to report to the Houfe fome Refolution or Refo-'

“ lutions other than the determination of the Return, and
“ that the Houfe will make fuch Orders thereon as to them
“ fhall feem proper,” and the Petitioner doubts not, that,

as an Eleftor at leak, he fhall in confequence receive fuch

Redrefs as will be much more important to him, and to the

Electors of Weftminfter, than any Determination of the-

Return.”

This is the Petition which has been voted frivolous and

vexatious. Frivolous, we muft fuppofe, in its matter, and

vexatious to the returned candidates in its manner. And
yet you may eafily perceive, gentlemen, that forefeeing, as

I certainly did, that it would be fo voted, I took moft efpe-

cial care, as much care as pofiible, that no frivolous matter

of ahy kind Ihould be inferted in it : and undoubtedly there

is nothing in it which could be vexatious to any honeft can-

didate; which could require any learned or laborious inves-

tigation or inquiry; or a ftngle circumftance which could

caufe the oppofite party the fmalleft trouble or expence. But

it certainly does contain not frivolous, but moft important

matter of ferious fcandal and offenee. It contains complaints

of grievances w'hich, by the offenders againft whom we
complain, (who cannot deny and will not redrefs them),

are couftantly charged as factious and feditious complaints,

and fubverfive of the government and conftitution of the

country. When we peaceably and tamely complain that

they have defpoiled us of our rights
;

their common Cant

and Cry is “ You wifti to fubvert the Government.”

Why, what then are the parts of the conftitutional go-

vernment of this Land?— I he King, the Lords, and the

Commons And is it not as great a fubverfion of the con-

ftitutional government of the country, is it not a worfe and

more fatal fubverfion, if you take away the Commons
,

as if

you were to dethrone the King, or turn the Lords out ot

their houfe ? Wdll his Lordfhip on the Bench, or any one

in the Court, venture to tell you othervvife? If from the-
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Firm of a Banking Houfe or any commercial houfe, con-

filling of three partners, any one of the partners is remov-

ed or withdrawn, it is no longer the fame Firm : it is a

different Houfe. And fo it is with the Government of a

country. If the Commons no longer form the fame par

of the government of this Land; m that cafe the Govern-

ment is fubverted of which they did form a part: and it is

only the modefty or the timidity of the complainants which

prevents them from averting, what the real faft is ;
that

that conftitution and that government, the former boalt of

this land, and upon which fo many lavilh praifes and en-

comiums have been jujily bellowed, is now, at this time,

abfolutely fubverted and llolen away.

It is this which has made fome perfons doubt whether

we ever had any conftitution: and fome have even ventu-

red to deny it. But their pofition is not true. I hey are

We had a good and a glorious conftitution. And we ft ill

have a conftitution—in the Books. But fome honeft and

well-meaning men, who know nothing of the conftitution

in the books ,
and who judge only from the prefent practices,

and from what they fee ,
deny that we have any conftitu-

tion; and from what they fee too, they may poftibly andjul-

tifiably not be over fond either of Kings or Lords ;
and it

things continue to go on much longer in the prefent train,

the public at length may juftifiably, becaufe neceflanly,

join in their opinion. But, I believe, that if rational and

difpafjionate and experienced men were at liberty coolly to

begin again, they would form exa&ly fuch a conftitution

as that •which we have a right to. I believe they woulc y

choice, and wifely, again eftablifti hereditary Kings and

hereditary Lords : taking better care however that they

ftiould not exceed their bounds. But the queftion concern-

ing Kings and Lords does not in our prefent lituation come

fairly before the minds of the People. They cannot at

this time impartially confider the queftion of the propriety

of King and Lords, each poffefling only their own fair and

refpective ftiare in a well-balanced government : the people

at large can only judge of things by what they fee. They

think of Kings and Lords, who together with their own le-

gitimate ftiare in the government, have feized and arc in

poffeffion alfo of all the ftiare and all the rights of the Com-

mons into the bargain.—Such a lituation of Kings and Lords,

it is impoflible that every honeft and rational man in the

country ftiould not abhor as much as I do.

I think I fee by the fide of the Judge—I may be mis-

taken, for my eyes are not very good, and the gentleman

Tits in the Ihade; but I think I fee a noble Lord—\One oj

D 2
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the Gounfel behind faid—It is Lord Sidney.]—Well, then,
I am right. I fee a noble Lord by the fide of the Judge,
who is himfelf a Proprietor of two boroughs, and fends in-

to the Houfe of Commons any four perfons he pleafes,

and then they are called the Reprefentatives of the People.

d his gentleman formerly, not many years ago, indeed he
was not then a Lord, profeffed the fame principles and opi-

nions which I hold; and co-operated flrenuoufly with mo
and many other gentlemen for a reform in the reprefenta-

tion of the People. I hope he is dill governed by thofe fame
principles : for nothing ever gave me more heartfelt fatis-

faClion than his virtuous conduCb at that time; when he
declared himfelf ready and willing to forego his own private

and perfonal property and intered in thofe boroughs, in

order to do right and juftice to his countrymen, and to fe-

cure the peace and happinefs and blefling of his fellow-

creatures.

Gentlemen, When my Petition, fuch as you have heard it,

was prefented to the Houfe of Commons ;
although the Add

of parliament * exprefsly commands, that no quedion fliall

be put or debate take place on the prefenting any fuch pe-

tition; the Speaker of the Iloufe of Commons, who but a

few weeks before had inclofed me in his arms to prevent

the wind of the paflage from giving me cold whilft my car-

riage was drawing up to his door, this very Speaker took

the' firft opportunity he could find againd me, to violate

his own duty and to contradict the Act of Parliament ; him-

felf inviting and encouraging the Houfe to a debate:

and a debate took place accordingly on my petition. The-

Iioufe feemed at fird to be unanimous that the Petition

flioulcl be rejeCted. All the Lawyers in the houfe were

clear that it fhould be rejeCted
;
every one of them. One

gentleman (who has lately purchafed the property and per-

petual right of nominating four members in that houfe for

ever hereafter) propofed that the houfe diould rejeCt my
petition, and leave me at liberty to prefen t fome other;

* 10 Geo 5. “ Whenever a Petition, complaining of an undue olefiion

or return of a member or members to ferve in parliament, fhall be prefent-

ed .to the Houfe of Commons, a day and hour shall by the laid houfe be

appointed for taking the lame into confideration."

Resolution of the Houfe of Commons, 6 December, 1774.

“ Refolded,

“ That according to the true conflrtnflion of the afl of the icth year ot

the reigi of his prelent majefly, whenever a petition complaining ot an un-

due flexion or return of a member to ferve in parliament, (ball be offered

to b<; prefented to the houfe, within the time limited by the order of the

houfe or queftioning the returns of members to ferve in parliament, the

faid petition (hall be delivered in at the table and read, without a quejhcn

being put thereupon.”
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juch a one as they might approve and receive; obferving
hat there were ftill fix days more in which to receive
'Petitions. But there w^ere others in die houfe who could
aafily forefee what this gentleman never dreamed of, (and
which indeed would have happened;) that if they took his
dvice and rejected this petition, they might on the fame
rround be compelled to rejeft the fecond, and fo the others
xx fucceffion : as each fucceeding petition would probably
ontain not only all that was offenfive in the firft; but al-
i/ays fomething additional, which would be ftill lefs palaU
fble than all the foregoing.

Mr. Fox, who generally fees and feizes, more quickly
unan molt other men, whatever will belt anfwer his own
™mediate purpofe at the moment, faved them from this
r:rape of reje&ion. Though he was one of the Parties pe,
ittioned againlt, he was fuffered by the houfe, and by the
fpeaker, to take a part in the debate *: and he reprefented
oi them that it would be better to receive the petition; and
01 the good fenfe of this propofal the Houfe alfented. But
eerhaps they did not fee what at the fame time Mr. Fox
-as cunningly doing for himfelf: for, he added, that al-
nough, to be fure, they could not break the Aft of Parli-
ment; yet they might break through all their own Orders,
•.ules and Regulations; for that was within their power’;
id therefore he propofed, that they fliould take this peril
con out of the ufual and fettled courfe, and hear it at a very
urly day : To this propofal too, made by one of the pari
ves petitioned againft , the Houfe eagerly affented : The de-
•mcy, propriety, or jufrice of this fudden partiality, were
at once mentioned: It w^as w’ithin their power.' And be-,
iaufe it was within their power, they readily broke through
very rule and regulation and order of the houfe, and, upon
-ie fuggeuion of the party petitioned againfl, appointed the
etition to be heard at a very early dayf.

.*Se°5on

En °f thC H°Ufe °f Commons
> made at the commencement of eve-

any thln?/ha)l come in queflion touching the return or eleaion of
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By this irregular and partial dtreftion of the houfe, my

adverfaries obtained a very important advantage over me;

for by that means my Petition mud come to be ned by a

Committee, before the Rioters could be convifted m a

Court of Tullice ;
whereas if with my Petition they had fol-

lowed the ufual and fettled method far other Pettiti, I

<hould previoufly have obtained a conviftion of the Rioters,

Sould hav/had a copy of the record of that conyiftion

to nroduce to the Committee: But when I fay, 1 ihould have

coimfted the rioters; I mult be underftood to * *

Clerk of this Court had not been at the fame time Atto
J

for the Rioters: for, in that cafe, I have found that I can

neither have conviction nor trial.
_ . icnn-fh
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Gentlemen, the Committee of the Honfe of Commons ap-
pointed to try my petition, was as good a one as could ra-
tcioually be expeded from fuch a dei'cription of men and
mot a bit better. They deferve but little mention

; but they
rcertainly treated me very unworthily. I tendered then!
he moft unqueftionable leg'll evidence (the verdids of two
Coroner’s Juries) of the murders charged in my petition to
nave been committed at the Eledions. The Committee re-
uifed to receive this evidence; and eafily voted my petition
frivolous and vexatious. And for the cofts of this proceed-
ing, two hundred pounds are adjudged to be paid by me to
ach of my adverfaries. It mull neceflarily be fuppofed

lhat my expences were equal, indeed much fuperior to theirs

;

leecaufe the chief burthen lay upon me: I had fumn^oned’
many witneffes, they none. So that, by this reckoning
hhe expences of the three parties muft at lead have amount-
ed to fix hundred pounds. Now this Committee fat two
eays; three hours each day; in all about lix hours. So that
this bleued new Jurifdidion, when lead complicated, goesm at the ra£e of one hundred pounds an hour. However,
ie truth is, that my expences were only twenty-eight
ounds: and yet my adverfaries demand from me two hun-
rred pounds apiece. Undoubtedly they had one expence
i.hich I had not: 1 hey had Counfel to pay; and thofe gen-
eemen are accuftomed to take a great deal of money formng very little or nothing. But if ever there was a cafe
which men ought not to be allowed to charge an adver-

:ry with the expence of Counfel, this is that cafe. In all
:her cafes and difputes, men incompetent and incapable of
"fence.may be involuntarily involved. The great bone of
•[intention, property, is not always or neceffarily accom-
amed by the undemanding neceffary for its defence. But
e prefent is the cafe of Candidates

, of men who come for-
ward voluntarily, and beg and intreat other men to trull
tern with the conduft of their bufinefs in parliament: By
doing they profefs themfelves able and declare themfelves
dlmg to perform their whole duty to their countrymen
the face of the whole parliament; and it is therefore an
furdity to fuppofe fuch men unable to do their own bufi-

lfs bdc
!

re * Con\mittee of the Houfe. Had the the deci-
ra ot the Committee been m my favour, my adverfaries
^uld have been adjudged to pay to me fourteen pounds
i,

1 Ju^e then if is juft or fitting that I fhould paythem>«r hundred pounds, for the incapacity of the one
i the idlenefs of the other.

> °ne

Perhaps, gentlemen, you may fuppofe that the Houfe ofommons had now done their utmoft With the Petition.
’» not vet. As they had inoft indecently, and in dired
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fcontradiftion to the A£f of Parliament, had a debate upon

it when it was firft prefented; they certainly might with

lefs impropriety have another debate upon it after it was

reported by the Committee, becaufe this latter would vio-

late no Aft of Parliament: and a debate they accordingly

had, a very threatening debate, in which the raoft exem-

plary punishment was called for to be infli&ed upon me by

that Houfe of Commons. The precious chairman oi the

committee made their excufe for not having iutirely obeyed
j

the previous mandate of the Minifter; but unfortunately

the Aa of Parliament had not empowered them to find the

petition libellous and fccindalous .—There is no AT of 1 arlia-

ment yet which gives that jurifdi£tion to the Houfe, how-

ever willing they are to affume it.—The debate %vas ienous

and long, and every word of it bitter againft the Petitioner.

One gentleman, and one gentleman only, attempted to fay

i'omething in my favour; but the Speaker for your evei-

lafting fanwers know, when it is their intereft, to be im-

perious—abruptly forbad him to proceed. However at lalt ;

the Minifter himfelf came forward, and humbly intreated

them to proceed no farther at prefent : he affured them, that ,

they might rely upon it, that this bufinefs Should not go
j

over, nor my offence remain unpunished; but that it was a

matter of fo much confequence and importance to the pri v 1 -

leges of that houfe—(this man formerly talked of the rights

and privileges of the people)— \that great and mature delibe-

ration. fhould be ufed for the punifliment to be infli&ed up-

on me. What right the king’s minifter has to hang up in

this manner the terror of the Houfe of Commons over my
head, I do not know ;

or rather, I know he has none; ow-<

ever there it may hang, till thefe holders of Boroughs-an

event not quite impoffible—are hanged tliemfelves.

.

had been a mercantile man, this condutt of the mini e

might have been my ruin; if I had been a younger man, it

might have produced my lafting unhappinefs: for who

would have given credit to, or who would have been con-

neded with, a perfon in fo precarious a Situation. Not be-

ing fo circumftanced, this blow is not fo terrible to me, a.

it might be to others ;
but in eftimating this Scandalous con-

duft we are not merely to confider how impotent its efi

feds are towards me; but what they may be to other men

who, if this is fuffered, may be treated in the fame manne.

hereafter.

Gentlemen of the Jury,

What I have faid to you hitherto, is rather the liiftor

previovs to the bufinefs of this day; an accent
1
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eumftances which prccc-ded this action and gave i‘ife*to it. It

is to put you in pofleffion of that hillory, and to make you

acquainted with the nature and circumftances of this aftion.

Under all thefe circumftances and ill this manner I am
brought before you. And I lhall now apply myfelf to you

only, and to your verdict? But before I make my appli-

cation to you, which fhall be as Ihort as I can poffibly make
it, I beg leave to read to you an extract from a Judge, who
was not made a Peer

;
that you may know what he has

delivered down to us concerning your prefent office and du-

ty. And I earneftly intreat you, I beg of you all, gentle-

men, not to let your minds tire. I defire you to carry a-

long with you all that has hitherto palled; but I efpecially

intreat you to pay particular attention to what I am now
going to read to you : for it was written many years ago;

when the judge who wrote it could not poffibly forefee this

trial, nor imagine that fuch an Aft, as this frivolous and

vexatious aft, would ever be endured or attempted in this

land. It is in the third book and the twenty-third chapter

of Blackllone’s Commentaries.

“ The Trial by Jury ever has been, and I trull ever
“ will be, looked upon as the glory of the Englilh Law.
“ It is the moll tranfcendent privilege which any fubjeft

“ can enjoy or wilh for, that he cannot be affefted either

“ in his property, his liberty, or his perfon, but by the
“ unanimous confent of twelve of his neighbours and e-

“ quals. A conllitution, that I may venture to affirm,

“ has, under providence, fecured the juft liberties of this

“ nation for a long fucceflxon of ages. And therefore.

“ a celebrated French writer, who concludes, becaufe
“ Rome, Sparta, and Carthage, have loft their liberties,

“ therefore thofe of England in time mull periffi; Ihould
“ have recollefted that Rome, Sparta, and Carthage, were
“ ftrangers to the 'Trial by fury.
“ Great as this eulogium may feem, it is no more than

“ this admirable conllitution, when traced to its princi-

“ pies, will be found in fober reafon to deferve. The im-
“ partial adminillration of juftice, which fecures both our
“ perfons and our properties, is the great end of civil fo-
“ ciety. But if that be entirely entrufted to the magiftracy,
“ a fele£l body of men, and thofe generally felefted by the
4i prince or fuch as enjoy the higheft offices in the Hate,
“ their decifions, in fpight of their own natural integrity,
“ will have frequently an involuntary bias towards thofe
“ of their own rank and dignity: It is not to be expefted
“ from human nature, that The few Ihould be always at-

tentive to the interefts and good of The many.
E



£< A competent number of fenfible and upright Jurymen,-

“ chofen by Lot, from among thofe of the middle rank,
il will be foifnd the bell invelligators of truth, and the
“ fureft guardians of public juflice.

“ This therefore preferves in the hands of the people
ct that ihare which they ought to have m the adminiflation

of public juflice, and prevents the encroachments of the
“ more powerful and wealthy citizens. Every new Tri-
“ bunal erefted for the cfecifion of fa&s, without the inter-

vention of a Jury, (whether compofed of juflices of the
u peace, commiflioners of the revenue, judges of a court
“ of confcience, or any other Handing magiflrates) is a flep
il towards eflablifhing ariilocracy, the moft oppreflive of
“ abfolute governments.

“ And in every country on the continent, as the trial

“ by the peers has been gradually difufed, fo the Nobles
“ have increafed in power, till the Hate has been torne to

“ pieces by rival factions, and oligarchy in effedl has
“ been eftablifhed, though under the fliadow of real go-
“ vernment; unlefs where the miferable Commons have
“ taken fhelter under abfolute monarchy, as the lighter e-

“ vil of the two.
“ And, particularly

,
it is a circumflance well worthy an

“ Englifhman’s obfervation, that in Sweden the trial by
“ Jury, that bulwark of northren liberty, which continu-

“ ed in its full vigour fo lately as the middle of lafl centu-

“ ry, is now fallen into difufe : and that there, though
“ the regal power is in no country fo clofely limited, yet

“ the liberties of the commons are extinguiihed, and the
“ government is degenerated into a mere ariilocracy.”

I ftiall only juft obferve here—That if the learned Judge

had lived a little longer, he would have feen the comple-

tion of that circle of which he only faw a part. A faCtion

of the nobles in Sweden robbed the people of their rights.

The King robbed the nobles of their ufurped power. And-

now an Aftaflin has robbed the Tyrant of his life. This is

the fame everlafting round: and the figure is always begun-

to be deferibed, when the people are robbed of their rights.

But I proceed with the words of the Judge.
4-4 It is therefore upon the whole, a Duty which every

“ mat> owes to his country
,

his friends, his pofenty, and

« himfelf, to maintain, to the utmoft of his power, this

“ valuable conllitution in all its rights; and above All,—
“ to guard with the mofl jealous circuntfpcBion againft the

“ introduction of new and arbitrary methods of Trial,.

“ which, under a variety of pla-ufible pretences, may in

“ time imperceptibly undermine this bell prefervative of

“ Englilh Liberty.”
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Gentlemen of the Jury,

I hope you have well noticed what I have read to you,

•and that you will keep it for ever in your memory. Thefe

are the words of a Judge who could not poffibly forefec this

^rial, nor the occalion which I have now to quote them to

you. Remember what he tells you—“ It is a duty which

you owe to your country, to your friends, to your pof-

“ terity, and to yourfelves, to maintain the rights of Ju-
“ ries to the utmoft of your power, and to guard with the

“ moft jealous circumfpeCtion againft the introduction of

“ new and arbitrary methods of trial — That is, to

guard againfl the very thing which the learned gentleman,

the Couni'el for the plaintiff, and the aCt of parliament . on

which he relies, endeavour now to introduce—you muff

guard againft the certificate of a Speaker of the Houfe of

Commons ;
which (after you have been fworn well and tru-

ly to Try) the Counfel tells you, forbid him and forbid

you to confider in the leaft “ the merits of this cafe, or any

thing that relates to it.”

Now then, Gentlemen, I beg you to -weigh well in your

minds ;
confider ferioufly—For what you are called here

this day ?—Confider, I beg of you What have you now
sworn to perform ?—You have folemnly fworn, that “ you
will Well and ’Truly try the Iffue between the parties.”

You have fworn to try it
; well and truly to Try it.

Now, pray. What is the Iffue ?—Mr. Fox afferts that I

owe him about two hundred pounds : which I deny. Now
the queftion between us is, whether debt or not. That is

the IJfiie which you have fworn to try ; and to Try it Well

;

and Truly to Try it. If then he has proved to your fatif-

faCtion the merits of his cafe, the exiftence of the debt

;

that I am really and truly, to your conviction and perfect

fatisfaclion, indebted to him two hundred pounds
;
then

you ought and muff give a verdiCt for him : But if he has

proved no fuch thing, then you are compelled to give a

verdiCt for me. For, Remember, you have not fworn to

give a verdiCt only ;
but you have fworn to try, that is,

to Examine all the circqmftances and all the merits of the

cafe
;

to Try it Well
,
and Truly to Try it. It muff not be

a (ham Trial : for if it is a (ham Tfial, then it is but a fham
Jury. Your VerdiCt is, by your oath, to be in confe-

quence of Trial and examination ; and you cannot without
perjury give a verdiCt before a trial and examination of the

merits, or Without a trial and examination of the merits.

Were it otherwife, a Jury would be of no ufe at all to this

country. Now then 1 defirc you will refleCt, what proofs

of the debt have been brought before you ? An examined
E 2
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copy of the Journals of the Houfe of Commons, and the

Speaker’s certificate have been produced.—Now what are

you to Try and examine ?
—

'The Speaker’s certificate ?—If

the Speaker’s certificate is fufiicient to take away our pro-

perty
;
why fiiould not the Speaker’s certificate be follow-

ed by execution ? What occafion is there to call a Jury to-

gether to try nothing
;
and

}
ret to mfke them folemnly

fwear to Try
, Well and Truly ? I afk again, unlefs it was

for the purpofe of perjuring a Jury, why might not the

Execution have immediately followed the Speaker’s certifi-

cate, as well as your verdict ? Why ? There was no reafon

upon earth but one.-—It was done to colour the tranfa&ion.

They are not yet quite ripe enough to ftrip from us at once

(and let us know it at the time) our right to a Trial by Ju-
ry. But they have compleatly done it in effeft. They have

left us the Jury, but taken away the Trial. They have,

by a fubterfuge, taken away the Trial
,
which is the im-

portant part
;
and have left us the Jury, which without

Trial is a mere mockery. But the virtual reprefentatives

of the people may very confidently think a virtual trial by

Jury quite fufiicient for us. I with they would themfelves

be contented with virtual falaries and penfions, and with

virtual taxes too. But if they thought it necefiary, merely

to colour the bufinefs, that it ihould nominally pals through

aJham Jury ;
why did they not alter the Juryman’s oath,

and not compel him to add individual perjury to the bafe-

nefs of betraying a public duty ? Why compel the Jury-

man to fwear Well and Truly to Try ,
as a necefiary preli-

minary to a verdift, what the a£t directs he fball not Try

at all ? Perhaps they would have altered your oath, if they

had thought of it. Perhaps they would have left out

—

Well and Truly to Try. For they have Tried it : and then

fend thefe Gentlemen here to tell you—after you have

fworn to Try—that you have nothing to Try

!

It is

a mockery equal to the Injury. Why, you cannot, with-

out perjury, give a verdict till you have Tried it. Now,
if there can be any verdift under fuch an Aft, it is gi-

ven already
;
the Trial, if there has been any, is all over

before the queftion comes to you : and the effeftual ver-

dift is given before you (peak. You are only leit to fay,

that a verdift has been already given by fomebody eife, but

you know not by whom or for what reafon. And all that

you have to do, if indeed you can do any thing, is, to fay, that

you have feen a paper containing the verdict, figned by the

Speaker.

Now, Gentlemen, can any man be fo blind as not to fcq

that, though this Aftion comes betore you in the fnape of

an aftion for debt, the Act of Parliament itfelf is in faft a



renal fiatute, and very highly penal
;
giving to a Commit-

eee of the Houfe of Commons the power of inflicting very

eeavy punifhment, abfolute ruin if they pleafe, without a-

jy intervention of a Jury ;
and that too in a cafe where

hhey are themfelves the interefled parties. Ihefe purloin-

rrs uf boroughs, who after having flolen our reprefenta-

iiion are now attempting to rob us of our Trial by Jury,

ave not wanted art and cunning fo to juggle and contrive

it, as to leave the oppreffed and ruined man and the baffled

uublic, without any one fixed and determinate objeCt of

complaint. The firfl aCtors are an uncertain and move-

ilble Committee, whofe general and common intereft howe-

ver never varies though the perfons do : and yet even thefe

iix nothing of the quantum of punifhment, though they

.an induce it : for they only vote their victim frivolous or

vexatious. It is not the committee therefore who take the

money out of your pocket. As the Committee know no-

hing of the quantum of puniflrment

;

fo the Clerk of the

floufe and the Mafter in Chancery (Receivers of fees them-

felves and therefore fufliciently indulgent to the fees of o-

ihers) know nothing, and defire to know nothing of the

quantum of your guilt. The Speaker, who figns the cer-

tificate is ignorant of both; lie neither meddles with guilt

uor punifhment : he knows nothing of the magnitude of the

mime by which the fine is incurred; nor of the proportion

rof the fine applied to the offence,—The Jury, (they tell us)

iis only to determine, that they have feen the Speaker’s

certificate.—Whilft the Judge wafhes his hands of the

'.whole: for he only records the Jury’s verdift. Such is

t the cunning contrivance of gentlemen who hold Boroughs:
tthey do not go in the plain and open way of robbery prac-

ticed out in the world as other thieves do; and‘fo they ex-

jpect to efcape, and fo perhaps they may for fome time efcapq

hhanging.

Gentlemen of the Jury,

I will weary you and trouble you no longer upon fo

iplain a point. Your duty, as an Englifh Jury, is, I truft,

fufliciently plain and manifcfl. Your twelve names, gen-
tlemen, muft be henceforward recorded for ever in this

country, whatever may be your verdidt: and if no one was
concerned but myfclf in its confequences, I think I never
fliculd have Hood more indifferently and pleafantly than
under the expectation of it. You will be pleafed, gentle-
men, to remember, that when you retire from this court,
}ou will, for the reft of your lives, have to encounter the
eyes and looks of your fellow citizens and countrymen:
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‘You will have to liften to the familiar and free converfa-
tion of your friends and acquaintance: You will go home
and embrace your wives and your children, whofe deareft

and beft inheritance you will this day, as far as depends
upon you, have either glorioully preferred, or infamoufly-

fquandered away; You will have to endure the fuggeftionsl

of that inward monitor, your confcience; which will in-

form you trufy, whether you have or have not obferved

and paid a proper regard to that facred and i'olemn oath

which you have this day fworn—As men then, as Englifti-I

men, as Chriftians, or if you have any fenfe of any other

tie or religion, you are compelled to pay a facred regard

to that oath which you have l'worn
;
that you will well and

truly try, and that your verdidt fhall only be in confer

quence of having well and truly 'Tried the merits of the

queftion. Where Crime is the queflion, the Jury mulj

judge of the guilt charged, and of its extent : and in adlions

for property, they mull judge whether any thing is really

due, and to what amount

:

For if the Jury are not to try

and decide upon the whole merits of the queftion before

them, no man in this country can be fafe in life or proper-

ty for ever hereafter.

Gentlemen, you are all ftrangers to me. You ought to

be, and I believe you to be twelve good and honeft men:

and if you are fo; and adt and do your duty accordingly;

I will venture to fay that you will deep this night more

happily, and with more fatisfaclion, than ever you flept in

your lives.

Lord Kenyon. Gentlemen of the Jury, I fhall only trou-

ble you with one or two obfervations on one part of this

long addrefs that has been made to you, which certainly

comprehend every thing relating to this buftnefs. Gentle-

men, you are bound by your oath to wrell and truly try

this caufe as ftated on the record : and the queftion in Iffue

between the parties, is, Whether by the Law of the Land

the Defendant is bound to the Plaintiff in this caufe, in the

fum of one hundred and ninety-eight pounds Vvo fhillings

and two-pence.. And in order to prove that, by the law-

of the land, he is liable ;
there is an adl of Parliament

which fnys, that if a petition is prefented to the Houle of

Commons, (I do not affeft to ftate the words of the adl)

which in the opinion of a Committee of the houfe, is fri-

volous and vexatious, the adl provides that a Mailer of tire

Court of Chancery, and the Clerk of tuc Houle of Com-

mons, 111 all tax the bill, that no unreafonable charges may

be paid by him whofe pc'.tion is Jrvoaous and vexfitious.

And if he refufes to paj tuofe cofts fo taxed, he may be
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rcought before a Court of Juftice. If you are fatisfied,'

ppon your oaths, that this has been done on this occafion j

isen you will have well and truly tried this caufe, by find-

ing a verdift for the Plaintiff. It is impoffible any doubt

nm arife, as grounded upon the Law, whether the Plain-

riff has made out that proof which the Law requires.

The Jury, not being agreed, retired from the Court, to

onfider of their verdift. After they had been out about

alf an hour, Lord Kenyon faid,—“ Send fome one to in-

tuire of the Jury, whether they are likely foon to agree

i l their verdift : if not, I fliall order the Court to be ad-

nurncd, and order them to bring their verdift to my
omfe.”—The meffenger returned with an anfwer, that

—

The Jury was not likely foon to agree.”—In a few mi-
aites after, Lord Kenyon adjourned the Court; and gave
[regions that the Verdift fliould be brought to the Lord
Chancellor’s houfe in Great Ormond Street.

After an Interval of four hours and twenty minutes, the

ary were agreed in their verdift, and delivered it at ten

(clock at night, to the Chief Juftice, at the Lord Chan-
lllor’s in Great Ormond Street, for the Plaintiff'.

FINIS.

**
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