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sequent proceedings. Evans v. United 
States, 325 F.2d 596 (8th Cir. 1963), cert, 
denied, 382 U.S. 881, 86 S.Ct. 170, 15 
L.Ed.2d 121 (1965). See also, Bistram 
V. United States, 253 F.2d 610 (8th Cir. 
1958).* Appellant waived any irregu
larities in the Rule 40 proceedings when 
he submitted himself to the District 
Court for trial, pleaded not guilty, stood 
trial, and was convicted. Rule 12(b) 
(2), Fed.R.Crim.P.; ® Hardy v. United 
States, 250 F.2d 580 (8th Cir. 1958), 
cert, denied, 357 U.S. 921, 78 S.Ct. 1362, 
2 L.Ed.2d 1365 (1958). 

Appellant does not contend that the 
trial court did not have jurisdiction over 
him, nor does he allege any infirmities in 
the information by which he was charg
ed. He complains, rather, that hearsay 
evidence, improperly admitted, was the 
basis on which the Colorado District 
Court found probable cause in the Rule 
40 proceedings. 

The record does not substantiate 
Woodring's contention. At the removal 
hearing, defense counsel stated that the 
defendant was Richard A. Woodring, the 
name given in the information. Wood-
ring told an F.B.I. agent that he was 
"Richard Allen Woodring," that he had 
robbed the bank and the manner in which 
he robbed it. The agent testified in the 
Rule 40 hearing to Woodring's voluntary 
admissions that he committed the rob
bery. 

There is sufficient evidence to show 
that the court properly performed its 
function in the removal hearing. The 
court expressly found that Woodring was 
the person named in the complaint 
charging bank robbery in the United 

4. At page 612 in Bistram v. United 
States, the Court said: 

"It has long been a firmly entrenched 
principle of federal jurisprudence that 
if the accused is personally before a 
court having jurisdiction of the subject 
matter, that court has jurisdiction over 
the accused regardless of how he was 
brought into the presence of the Court." 

5. Rule 12(b) (2) of the Federal Rules 
of Criminal Procedure reads as follows: 

"Defenses and objections based on de
fects in the institution of the prosecution 

States District Court for the District of 
Utah, a certified copy of which was filed 
in the District Court in Denver, that the 
crime of bank robbery had been commit
ted, and that there was probable cause 
that Woodring was guilty of the crime 
charged. United States v. Provoo, 16 
F.R.D. 341 (S.D.N.Y.1954); United 
States V. Binion, 13 F.R.D. 238 (D.Nev. 
1952), appeal dismissed, 201 F.2d 498 
(1953), cert, denied, 345 U.S. 935, 73 
S.Ct. 796, 97 L.Ed. 1363 (1953). 

Affirmed. 

KEY NUMBER SYSTEM, (STEE^ 

HEBBEBT BOSENTHAL. JEWELBY 
COBP., Plaintiff-Appellant, 

V. 

Edward and Lucy KALPAKIAN, etc., 
Defendants-Appellees. 

No. 24990. 
United States Court of Appeals, 

Ninth Circuit. 
July 7, 1971. 

Suit for infringement of copyright 
registration of pin in shape of a bee 
formed of gold encrusted with jewels. 
The United States District Court for the 
Central District of California, Manuel L. 
Real, J., entered judgment for defend
ants and plaintiff appealed. The Court 
of Appeals, Browning, Circuit Judge, 

or in the indictment or information otli-
cr than that it fails to show jurisdiction 
in the court or to charge an offense may 
be raised only by motion before trial. 
The motion shall include all such de
fenses and objections then available 
to the defendant. Failure to present 
any such defense or objection as here
in provided constitutes a waiver there
of, but the court for cause shown may 
grant relief from the waiver. * * * " 
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held that inasmuch as the "idea" of a 
jeweled bee pin and the "expression" of 
the "idea" were inseparable, copying the 
"expression" would not be barred by 
copyright registration. 

Affirmed. 

1. Copyrights 
Copyright must not be treated as 

equivalent to a patent. 17 U.S.C.A. § 
10: 35 U.S.C.A. §§ 131, 134, 145, 146, 
154, 173. 

2. Copyrights <^53 
Copyright bars only copying. 17 

U.S.C.A. § 10; 35 U.S.C.A. §§ 131, 134, 
145, 146, 154, 173. 
3. Copyrights ©='52 

Copying of a copyrighted work need 
not be conscious, but may be the result 
of subconscious memory derived from 
hearing, seeing or reading the copy
righted work at some time in the past. 
17 U.S.C.A. § 10; 35 U.S.C.A. §§ 131, 
134, 145, 146, 154, 173. 
4. Copyrights <S='41 

A copyright bars use of the particu
lar "expression" of an idea in a copy
righted work but does not bar use of the 
"idea" itself. 17 U.S.C.A. §§ 4, 5, 11, 
13, 24. 
5. Copyrights ©=41 

Guiding consideration in drawing 
line between "idea" not protected by 
copyright and "expression" protected by 
copyright is the preservation of the bal
ance between competition and protection 
reflected in the patent and copyright 
laws. 17 U.S.C.A. § 10; 35 U.S.C.A. §§ 
131, 134, 145, 146, 154, 173. 
6. Copyrights ©==53 

Inasmuch as the "idea" of a jeweled 
bee pin and the "expression" of the 
"idea" were inseparable, copying the 
"expression" would not be barred by 
copyright registration. 17 U.S.C.A. §§ 
4, 5,11, 13, 24. 

Charles Sonnenreich (argued). New 
York City, Levy & Tannenbaum, Los 
Angeles, Cal., for plaintiff-appellant. 

Marvin Jubas (argued), of Spensley, 
Horn & Jubas, Los Angeles, Cal., for de
fendants-appellees. 

Before BROWNING, ELY, and HUF-
STEDLER, Circuit Judges. 

BROWNING, Circuit Judge: 
Plaintiff and defendants are engaged 

in the design, manufacture, and sale of 
fine jewelry. 

Plaintiff charged defendants with in
fringing plaintiff's copyright registra
tion of a pin in the shape of a bee 
formed of gold encrusted with jewels. 
A consent decree was entered, reciting 
that the parties had agreed to a settle
ment of the action and entry of the de
cree. It provided that plaintiff's copy
right of the jeweled bee was "good and 
valid in law," that defendants had manu
factured a jeweled bee "alleged to be 
similar," and that defendants were en
joined from infringing plaintiff's copy
right and from manufacturing or selling 
copies of plaintiff's jeweled bee pin. 

Later plaintiff filed a motion for an 
order holding defendants in contempt of 
the consent decree. The district court, 
after an evidentiary hearing, found that 
while defendants had manufactured and 
sold a line of jeweled bee pins, they de
signed their pins themselves after a 
study of bees in nature and in published 
works and did not copy plaintiff's copy
righted bee. The court further found 
that defendants' jeweled bees were "not 
substantially similar" to plaintiff's bees, 
except that both "do look like bees." 
The court concluded that defendants had 
neither infringed plaintiff's copyright 
nor violated the consent decree, and en
tered a judgment order denying plain
tiff's motion. We affirm. 

Both in this court and below, the 
parties have assumed that defendants 
are bound by their concession of the va
lidity of plaintiff's copyright in the con
sent decree. Although we accept that 
assumption for purposes of this litiga
tion, we expressly save the question 
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whether the line of cases upon which 
the assumption is based, see Siebring v. 
Hansen, 346 F.2d 474, 477 (8th Cir. 
1965), and cases cited, survived Lear, 
Inc. V. Adkins, 395 U.S. 653, 89 S.Ct. 
1902, 23 L.Ed.2d 610 (1969), and in 
this circuit, Massillon-Cleveland-Akron 
Sign Co. V. Golden State Advertising Co., 
444 F.2d 425 (9th Cir. 1971). See also, 
Blonder-Tongue Laboratories, Inc. v. 
University of Illinois Foundation, 402 
U.S. 313, 91 S.Ct. 1434, 28 L.Ed.2d 788 
(1971). 

II 
Plaintiff contends that its copyright 

registration of a jeweled bee entitles it 
to protection from the manufacture and 
sale by others of any object that to the 
ordinary observer is substantially sim
ilar in appearance. The breadth of this 
claim is evident. For example, while a 
photograph of the copyrighted bee pin 
attached to the complaint depicts a bee 
with nineteen small white jewels on its 
back, plaintiff argues that its copyright 
is infringed by defendants' entire line 
of a score or more jeweled bees in three 
sizes decorated with from nine to thirty 
jewels of various sizes, kinds, and colors. 

Although plaintiff's counsel asserted 
that the originality of plaintiff's bee pin 
lay in a particular arrangement of jew
els on the top of the pin, the elements 
of this arrangement were never identi
fied. Defendants' witnesses testified 
that the "arrangement" was simply a 
function of the size and form of the bee 
pin and the size of the jewels used. 
Plaintiff's counsel, repeatedly pressed by 
the district judge, was unable to suggest 
how jewels might be placed on the back 
of a pin in the shape of a bee without 
infringing plaintiff's copyright. He 
eventually conceded, "not being a jewel
er, I can't conceive of how he might 
rearrange the design so it is dissimilar." 

If plaintiff's understanding of its 
rights were correct, its copyright would 
effectively prevent others from engag
ing in the business of manufacturing 
and selling jeweled bees. We think 
plaintiff confuses the balance Congress 

struck between protection and competi
tion under the Patent Act and the Copy
right Act. 

The owner of a patent is granted the 
exclusive right to exploit for a period 
of seventeen years (a maximum of four
teen years for design patents) the con
ception that is the subject matter of the 
patent. 35 U.S.C. §§ 154, 173. The 
grant of this monopoly, however, is care
fully circumscribed by substantive and 
procedural protections. To be patenta
ble the subject matter must be new and 
useful, and represent a nonobvious ad
vance—one requiring "more ingenuity 
and skill than that possessed by an or
dinary mechanic acquainted with the 
business"; an advance that would not 
be obvious to a hypothetical person 
skilled in the art and charged with 
knowledge of all relevant developments 
publicly known to that point in time. 
Graham v. John Deere Co., 383 U.S. 1, 
86 S.Ct. 684, 15 L.Ed.2d 545 (1966). A 
patent is granted only after an independ
ent administrative inquiry and determi
nation that these substantive standards 
have been met. 35 U.S.C. § 131. This 
determination is subject to both admin
istrative and court review. 35 U.S.C. 
§§ 134, 141, 145, 146. 

Copyright registration, on the other 
hand, confers no right at all to the con
ception reflected in the registered sub
ject matter. "Unlike a patent, a copy
right gives no exclusive right to the art 
disclosed; protection is given only to the 
expression of the idea—not the idea it
self." Mazer v. Stein, 347 U.S. 201, 217, 
74 S.Ct. 460, 470, 98 L.Ed. 630 (1954) 
(footnote omitted). Accordingly, the 
prerequisites for copyright registration 
are minimal. The work offered for reg
istration need only be the product of the 
registrant. So long as it is not a pla
giarized copy of another's effort, there 
is no requirement that the work differ 
substantially from prior works or that 
it contribute anything of value. "The 
copyright protects originality rather 
than novelty or invention." Id. at 218, 
74 S.Ct. at 471. A copyright is secured 
simply by publishing the work with the 
required notice, 17 U.S.C. § 10, and reg-
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istration is accomplished simply by fil
ing a claim and depositing copies of the 
work with the Register of Copyrights, 
17 U.S.C. §§ 11, 13. There is no ad
ministrative investigation or determina
tion of the validity of the claim. A cer
tificate is refused only if the object falls 
outside the broad category of matter sub
ject to copyright registration. 17 U.S.C. 
§§ 4-5. A copyright affords little pro
tection. It confers "only 'the sole right 
of multiplying copies.' Absent copying 
there can be no infringement of copy
right." Mazer v. Stein, supra, 347 U.S. 
at 218, 74 S.Ct. at 471 (footnotes 
omitted). Because the registrant's pro
tection is limited and the social cost 
therefore small, the life of the copy
right is long and, under current propos
als, potentially even longer-—now twen
ty-eight years plus a renewal period of 
twenty-eight more, 17 U.S.C. § 24, and, 
under Copyright Revision Bill § 543, 91st 
Congress, 1st Session, the life of the au
thor plus fifty years. 

[1] Obviously a copyright must not 
be treated as equivalent to a patent lest 
long continuing private monopolies be 
conferred over areas of gainful activity 
without first satisfying the substantive 
and procedural prerequisites to the grant 
of such privileges. 

[2] Because copyright bars only 
copying, perhaps this case could be dis
posed of on the district court's finding 
that defendants did not copy plaintiff's 
bee pin. It is true that defendants had 
access to plaintiff's pin and that there 
is an obvious similarity between plain
tiff's pin and those of defendants. These 
two facts constitute strong circumstan
tial evidence of copying. But they are 
not conclusive. Overman v. Loesser, 205 
F.2d 521, 523 (9th Cir. 1953); Nimmer 
on Copyright §§ 139.4, 141.2, and there 
was substantial evidence to support the 
trial court's finding that defendants' pin 
was in fact an independent creation. 
Defendants testified to independent crea
tion from identified sources other than 
plaintiff's pin. The evidence established 
defendants' standing as designers of fine 
jewelry and reflected that on earlier oc

casions they had designed jeweled pins 
in the form of living creatures other 
than bees, including spiders, dragonflies, 
and other insects, birds, turtles, and 
frogs. Any inference of copying based 
upon similar appearance lost much of 
its strength because both pins were life
like representations of a natural crea
ture. Moreover, there were differences 
between defendants' and plaintiff's bees 
—notably in the veining of the wings. 

[3] Although this evidence would 
support a finding that defendants' bees 
were their own work rather than copied 
from plaintiff's, this resolution of the 
problem is not entirely satisfactory, par
ticularly in view of the principle that 
copying need not be conscious, but "may 
be the result of subconscious memory 
derived from hearing, seeing or reading 
the copyrighted work at some time in 
the past." Howell's Copyright Law 129 
(4th ed. 1962). See Sheldon v. Metro-
Goldwyn Pictures Corp., 81 F.2d 49, 54 
(2d Cir. 1936); Harold Lloyd Corp. v. 
Witwer, 65 F.2d 1, 16 (9th Cir. 1933). 
It seems unrealistic to suppose that de
fendants could have closed their minds 
to plaintiff's highly successful jeweled 
bee pin as they designed their own. 

[4] A finding that defendants 
"copied" plaintiff's pin in this sense, 
however, would not necessarily justify 
judgment against them. A copyright, 
we have seen, bars use of the particu
lar "expression" of an idea in a copy
righted work but does not bar use of 
the "idea" itself. Others are free to 
utilize the "idea" so long as they do not 
plagiarize its "expression." As the court 
said in Trifari, Krussman & Fishel, Inc. 
V. B. Steinberg-Kaslo Co., 144 F.Supp. 
577, 580 (S.D.N.Y.1956), where the copy
righted work was a jeweled pin repre
senting a hansom cab, "though an al
leged infringer gets the idea of a han
som cab pin from a copyrighted article 
there can be no infringement unless the 
article itself has been copied. The idea 
of a hansom cab cannot be copyrighted. 
Nevertheless plaintiff's expression of 
that idea, as embodied in its pin, can 
be copyrighted." Or as Judge Hand put 
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it in Sheldon v. Metro-Goldwyn Pictures 
Corp., supra, 81 F.2d at 54, "defend
ants were entitled to use, not only all 
that had gone before, but even the plain
tiffs' contribution itself, if they drew 
from it only the more general patterns; 
that is, if they kept clear of its 'expres
sion.' " See also Millworth Converting 
Corp. V. Slifka, 276 F.2d 443, 445 (2d 
Cir. 1960). 

[5] The critical distinction between 
"idea" and "expression" is difficult to 
draw. As Judge Hand candidly wrote, 
"Obviously, no principle can be stated 
as to when an imitator has gone beyond 
copying the 'idea,' and has borrowed its 
'expression.'" Peter Pan Fabrics, Inc. 
V. Martin Weiner Corp., 274 F.2d 487, 
489 (2d Cir. 1960). At least in close 
cases, one may suspect, the classifica
tion the court selects may simply state 
the result reached rather than the rea
son for it. In our view, the difference 
is really one of degree as Judge Hand 
suggested in his striking "abstraction" 
formulation in Nichols v. Universal Pic
tures Corp., 45 F.2d 119, 121 (2d Cir. 
1930). The guiding consideration in 
drawing the line is the preservation of 
the balance between competition and pro
tection reflected in the patent and copy
right laws. 

[6] What is basically at stake is the 
extent of the copyright owner's monop
oly—from how large an area of activity 
did Congress intend to allow the copy
right owner to exclude others? We 
think the production of jeweled bee pins 
is a larger private preserve than Con
gress intended to be set aside in the pub
lic market without a patent. A jeweled 
bee pin is therefore an "idea" that de
fendants were free to copy. Plaintiff 
seems to agree, for it disavows any 
claim that defendants cannot manufac
ture and sell jeweled bee pins and con
cedes that only plaintiff's particular de
sign or "expression" of the jeweled bee 
pin "idea" is protected under its copy
right. The difficulty, as we have noted, 
is that on this record the "idea" and its 
"expression" appear to be indistinguish
able. There is no greater similarity be

tween the pins of plaintiff and defend
ants than is inevitable from the use of 
jewel-encrusted bee forms in both. 

When the "idea" and its "expression" 
are thus inseparable, copying the "ex
pression" will not be barred, since pro
tecting the "expression" in such cir
cumstances would confer a monopoly of 
the "idea" upon the copyright owner free 
of the conditions and limitations imposed 
by the patent law. Baker v. Selden, 101 
U.S. 99, 103, 25 L.Ed. 841 (1879); 
Morrissey v. Procter & Gamble Co., 379 
F.2d 675, 678-679 (1st Cir. 1967); 
Crume v. Pacific Mut. Life Ins. Co., 140 
F.2d 182, 184 (7th Cir. 1944). See also 
Continental Cas. Co. v. Beardsley, 253 
F.2d 702, 705-706 (2d Cir. 1958). 

Affirmed. 
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Proceeding on petition by state 
prisoner for federal habeas corpus re
lief. The United States District Court 
for the Central District of California, 
Warren J. Ferguson, J., granted peti
tion, and appeal on behalf of state was 
taken. The Court of Appeals, Eugene 
A. Wright, Circuit Judge, held that 
findings that prisoner did not have ade
quate trial and appellate counsel and 
was arrested without warrant only on 
suspicion after information was supplied 
by informant whose name and reliability 
were not established, that jailhouse in
formant's hearsay statements were used 


