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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF

NORTH DAKOTA

MRS. WILLTAM BOEHM, Plaintiff and Appellant, v. THEODORE
K. LONG, Defendant and Appellant, FRED H. MOTSIFF, In-
tervener and Respondent, '

(172 N. W. 862.)

Specific performance — intcrvention == construction of statute.

1. Section 7413, Comp. Laws 1913, which provides that “any person may be-
fore the trial intervene in an action or proceeding, who has an interest in the
matter in litigation in the success of either party, or an interest against both,”
applies to an action for specific performance.

Specific performance — parties who must be joined - parties who may be
joined.
2. All persons who are interested in the enforcement of the contract must be,
and all those directly and specifically interested in the subject-matter may be,
joined as parties to a suit for specific performance.

Specific performance — intervention,

3. The plaintiff brought the instant action for the specific performance of an
alleged contract to purchase real property. Pending such action, the defendant
conveyed the premises to the plaintiff. The intervener claimed to have pur-
chased the premises from the defendant, and to be entitled to specific perform-
ance of his contract of purchase as against both the plaintiff and defendant.
It is held that these facts presented a proper case for intervention under § 7413,
supra.

43 N. D.—1.



2 43 NORTH DAKOTA REPORTS

Specific performance — vendor and purchaser — evidence.

4. In the instant case it is held, for reasons stated in the opinion, that the
intervener had an enforceable contract for the purchase of the premises involved,
and that a judgment awarding specific performance thereof is right and should
be affirmed.

Opinion filed May 12, 1919.

Appeal from the District Court of Morton County, Nuessle, Special
Judge.

From a judgment in favor of the intervener, plaintiff and defendant
appeal.

Affirmed.

W. H. Stutsman, for appellants.

The interest which entitles a person to intervene in a suit between
other parties must be in the matter of litigation, and of such a direct
and immediate character that the intervener will either gain or lose by
the direct legal operation and effect of the judgment. Gasquet v. John-
son, 1 La. 425; Lewis v. Lewis (Minn.) 10 N. W. 586; Horn v. Vol-
cano Water-power Co. 13 Cal. 62.

If the property is seized by virtue of a writ, to which another has a
better right, the vindication of such involves a new and independent
judicial inquiry.

Re McClellan, 27 S. D. 109, 129 N. W. 1037, Ann. Cas. 1913C,
1029, is a leading case on this proposition, in which the court says: “No
rule is better settled or more essential to the rights of parties litigant
than that every person is entitled to access to courts of justice without
interference from persons who have no interest in the matter in litiga-
tion.”

That a binding contract may result from an offer and acceptance, it
is essential that the minds of the parties meet at every point, and that
nothing be left open for future arrangements. An acceptance, to be
good, must in every respect meet and correspond with the offer, neither
falling within or going beyond the terms proposed. Krum v. Chamber-
lin (Neb.) 77 N. W. 665.

Sullivan & Sullivan, for respondent.

Rev. Codes, § 7413-1913.

A person claiming to be the owner of the property in litigation or of
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any interest therein has an interest in the matter in litigation and may
intervene. 14 Standard Proc. p. 304; Cunnelle v. Latta, 36 Ark. 304,
111 S. W. 273; Kastner v. Pibilinski, 96 Ind. 229; Orcutt v. Wood-
ard, 136 Iowa, 412, 113 N. W. 848; Rives v. Gulf Ref. Co. 133 La.
178, 62 So. 623; Frederick v. Gehling, 89 Neb. 93, 130 N. W. 968;
Sprague v. Bond, 113 N. C. 551, 18 S. E. 701; Dempster v. Baxmeyer,
231 Pa. 38, 79 Atl. 805.

Where the proceedings would cause a cloud over an owner’s title he
may intervene. Whitman v. Willis, 51 Tex. 426.

Code Civ. Proc. | 50a, providing for intervention before trial, does
not affect the power of the court to bring other parties before it when
satisfied that their presence is necessary to a proper determination of
the cause. Brown v. Brown, 71 Neb. 200, 98 N. W. 718.

This power is also granted to the court under § 7413, Compiled Laws
1913. Dalrymple v. Trust Co. 9 N. D. 306,

A purchaser pendente lite is entitled to intervene to protect his in-
terests. 14 Standard Proc. p. 305, and cases therein cited.

The mere fact that the intervener has other remedies which might be
availed of does not constitute sufficient grounds for denying an inter-
vention. Taylor v. Bank of Volga, 9 S. D. 572, 70 N. W. 834,

CHrisTiaNsoON, Ch. J. This is an appeal from a judgment awarding
the specific performance of a certain contract for the sale of real prop-
erty. The judgment was in favor of the intervener, Fred H. Motsiff,
and the plaintiff and the defendant appeal, and demand a trial de nove
in this court.

There is little or no conflict in the evidence. Many of the facts are
stipulated. It appears that the defendant, Long, owned a quarter sec-
tion of land in Morton county in this state. On August 14, 1915, one
L. N. Cary, a real estate agent at Mandan, wrote Long to the effect that
if he wished to sell the land and would advise him of his wishes “he
would be glad to put in an effort.”” On September 3, 1915, Long re-
plied that the land cost him in all $2,458.11, and that he did not feel
disposed to take a loss at that time, and would be pleased to have Cary
advise him what he thought it would sell for. To this letter Cary re-
plied that the land ought to sell for $15 per acre. On October 22d,
Cary wrote Long that he had received two offers for the land, one for
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$15.50 an acre on payments, and another for $15 per acre,—probably
cash. Long apparently did not answer these letters, and on November
20th, Cary again wrote, reminding Long of the letter of October 22d.
On November 29th, Long wrote Cary in part as follows: “I have felt
that to pay for the trouble and annoyance during all these years, plus
interest, taxes, cost of tree planting, attorneys’ fees and original invest-
ment, I should have $3,000. TUnless you could get approximately this
amount, I would prefer holding a while longer. Would be willing to
take a long-time mortgage for say half of the purchase money.” In
the meantime, L. N, Cary apparently went South, and his office was left
in charge of his son, A. A. Cary. On February 12, 1916, A. A. Cary
wrote Long as follows: ‘“We now have an offer for your N.W.} of 10-
138-81, $3,000, $1,500 down, the balance in three annual pay-
ments of $300 each with 6 per cent interest. Kindly let us know if
your price of $3,000 in your letter of November 29th last contains a
commission of $1 an acre to us. We would be glad to hear from you
at your early convenience.”” To this letter Long replied: “My price
of $3,000 was net to me. It would not include commission.” On
March 14, 1916, A. A. Cary again wrote Long as follows: “The appli-
cant for your N.W.} 10-138-81 has made an earnest payment of $25,
check for which we inclose. He will make the payment of $1,500 the
first of next month, when we send you the contract to sign. Iloping
this will be satisfactory to you, we remain.”” On March 23, 1916, Long
replied: “Your several letters of March 6th and March 14th, with check
for $25, reached me during my sojourn in the South, and I hasten to
reply. I regret that there has been any misunderstanding about the
sale. In addition to having placed the land with your firm for sale I
also placed it in the hands of Mr. Robert II. Proudfoot, of Chicago,
whose sale, I believe, antedated yours, although it is at a slightly less
figure than your client offers. Of course I would rather let you have
it, both on account of price and because of the old-time relationship with
your father. But under the circumstances I am obliged to return your
check herewith.” On March 28, 1916, A. A. Cary replied as follows:
“T am very much disappointed to receive your letter of the 23d inst.
declining to carry out your agreement to sell the N.W.} of scction 10.
Pursuant to your authorization contained in your various letters, we
have found a buyer for this land, and entered into a contract with Ler,
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and accepted a down payment to bind the bargain. Of course, we do
not care so much about the loss of the commission in this matter, as it
is not large, but it is a serious blow to our business reputation to be
forced to repudiate contracts entered into with our customers and to be
unable to carry them out. The woman to whom this sale was made in-
sists that she has made a binding contract for the purchase of this land,
and threatens to take legal steps to enforce her rights.”

On the same day this letter was written, viz., March 28, 1916, the
plaintiff, Mrs. William Boehm, commenced the present action to enforce
specific performance of her alleged contract with Long for purchase of
the land. At the same time she filed a notice of lis pendens. Plain-
tiff’s right of action, if any, exists by virtue of the correspondence here-
inabove set forth, It is stipulated as a fact that on March 31, 19186,
plaintiff’s attorney of record in this action, and A. A. Cary, were both
informed of the contract which the intervener claimed to have with
Long for the purchase of the land in controversy.

Long, as stated in his letter of March 23, 1916, had also “placed it
(the land) in the hands of Mr. Robert H. Proudfoot of Chicago.” And
while the foregoing correspondence took place between Long and the
Carys, negotiations had also been carried on between Long and Proud-
foot, with the result that the intervener, Motsiff, claims to have pur-
chased the land and to be entitled to a decree awarding specific perform-
ance of his contract of purchase. It appears that considerable of the
negotiations between Long and Proudfoot were carried on over the
telephone. However, on January 31, 1916, Long wrote Proudfoot as
follows: “Yours of the 19th inst. received. If a sale could be effected
of my 160 acres at Mandan within sixty days, I would take $17.50 an
acre net to me. See what you can do with .’ Later in a telcphone
communication Long gave Proudfoot the terms of payment, At a sub-
sequent date Long was informed in a similar manner that Proudfoot
had sold the land to the intervener, Motsiff, and that the papers, includ-
ing notice of deposit, would be forwarded to Long by the First National
Bank of Mandan. On February 11, 1916, said bank forwarded to Long
for his execution a warranty deed for the premises. In the same letter
were inclosed notes signed by Motsiff and his wife aggregating $2,300,
and a real estate mortgage upon the premises in controversy securing
the payment of such notes. In its letter accompanying these papers, the
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bank stated: “We also hold the sum of $500, which amount we are to
remit to you upon reccipt of the above deed properly executed, also ab-
stract of title to aforesaid land, title merchantable and free and clear
of encumbrance.” The letter further states that $3 in revenue stamps
must be attached to the deed, and that if Long had no abstract the bank
would obtain one and deduct the cost from the amount held in escrow,
if Long would so authorize. On Fechruary 21, 1916, Long returned the
papers to the bank, stating that the sale was not in accordance with his
letters to Proudfoot, and that he had written Proudfoot “fully explain-
ing the situation.” On the same day he wrote a letter to Proudfoot,
calling attention to the fact that the terms were $17.50 per acre nct to
him (Long), and that hence the purchaser must pay for the revenue
stamps, abstract fee, and other expenses connected with the transfer.
On February 24, 1916, Proudfoot wrote Long disclaiming any blame
for the error, and further advising him that he was writing to Mandan
asking them “to abide the terms” of Long’s letter to Proudfoot of Jan-
uary 31, 1916; and that he (Proudfoot) presumed that Long would
soon receive the papers, as he desired them. On February 26, 1916,
the First National Bank of Mandan returned the warranty deed for
execution, together with the notes and mortgage in favor of Long, exe-
cuted by Motsiff and his wife, heretofore mentioned. In the letter ac-
companying these papers the bank stated that the items of costs, to the
payment of which Long had objected, would be assumed by the pur-
chaser; and that draft for the cash payment on deposit with the bank
would be forwarded to Long on receipt of deed, if title was found
“o. K.” when abstract had been obtained and examined. On March
23, 1916, Long wrote the First National Bank of Mandan, as follows:
“Replying to yours of February 26th and telegram of March 13th, both
of which reached me during my sojourn in the South, I beg to inclose
herewith mortgage for $2,300 and dced, the latter to be delivered to the
grantee only on the following conditions, and for the delivery of which
I lereby constitute you my agent; namely, The mortgage must be
entered of record at the cost of the purchaser, and must show on the
abstract as the first lien on the land conveyed, and the notes must be
changed to include exchange charges. This may be done by having the
words ‘with exchange charges’ added to the notes by makers or by their
consent and in their presence. I inclose herewith the notes for the pur-
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pose of the change aforesaid. Please see that both makers are present
and approve the change. Kindly return notes when corrected ; also in-
dicate your purpose to accept the above trust as my agent under the
terms proposed herein, and oblige. Do not change date of papers. Note
insertion in deed as to taxes to be assumed by grantee.”

After the bank received this letter, Motsiff and his wife agreed to the
proposed change in the notes, and such change was made. Motsiff had
already paid the $500 cash payment into the bank. The bank, how-
ever, had become aware of the notice of lis pendens which had been
filed by the plaintiff and therefore refused to deliver the deed to Mot-
siff. Motsiff, however, stood on the agreement, refused to accept a re-
turn of his money and papers, and on March 31, 1916, instituted an
action against Long to enforce specific performance of his contract of
purchase.

In the meantime Long had received the letter from Cary of March
28, 1916, and on April 2, 1916, he wrote Cary as follows: “I have just
returned from an absence from home of a week in northern Wisconsin
and find your favor of the 28th ult. I inclose copy of letter this day
forwarded to the First National Bank, of Mandan, which explains it-
self. I trust the bank has made no delivery of the deed. If it has al-
ready delivered the deed, I fear it may be too late for me to help you
in the premises. I regret exceedingly that any misunderstanding has
resulted.” On the same day he wired the bank not to deliver the deed
to Motsiff, and also wrote the following letter to the bank: “On March
23d I wrote you, inclosing certain papers and deed to be delivered up-
on the conditions named in my letter. I have received no acceptance
of the conditions named from you. In the meantime notice has been
received from Mr. L. N. Cary’s office that they, too, have effected a
tentative sale of the N.W.} of Sec. 10. The land was in the hands of
both agencies, and neither one had the exclusive right to sell, and while
I maintain that I have a perfect right to pass the papers in your posses-
sion, I do not wish to do anything that will in any way involve my old
friend L. N, Cary in unpleasant complications with his client. If you
have not recorded my deed or made delivery of it, kindly return it to
me. I do not wish to be involved in any legal complications in connec-
tion with the claims of the two agencies or their clients, and wish to do
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all T can to save Cary harmless. Kindly let me hear from vou at once,
and oblige.”

On April 15, 1916, Long wrote L. N. Cary, as follows: “You have
doubtless been advised of the snarl that has developed in the attempted
sale of my land during your absence in the south. Of course it was not
my thought to give anyone the exclusive sale of it, and I assumed that
whoever found a purchaser would first submit the matter to me. It
scems, however, that your son thought that he had the right to close the
deal. This was not my understanding, and the report of a sale by the
other agent, Mr. Proudfoot, of this city, having reached me first, T felt,
as a matter of fair play and business honor, that the land should go to
his customer, although I much preferred from a personal standpoint to
have it go to your customer. At any rate after executing the papers
and forwarding them to the bank, it scems that all proceedings were
stopped by the filing of a lis pendens by each party. Now I do wish
that you would take the matter in personal charge, and sce if you can-
not have it fixed up some way so that all parties will be satisfied, with-
out putting me to any further annoyance and expense. If you conclude
that I must have an attorney to represent me, kindly advise me who will
be a good man to look after my interests.” Thereafter considerable
correspondence followed between Long and Cary, and on June 26, 1916,
Long conveyed the land to the plaintiff, Mrs. Bochm, for a consideration
of $3,000.

A stipulation was entered into between the attorney representing Mrs,
Bochm and the defendant, Long, and the attorneys representing Mot-
siff, that the court grant leave to said Motsiff to file his petition in inter-
vention, “provided his complaint sets up a proper case for intervention,
which question shall be tried out on demurrer to said complaint;” and
that said petition in intervention be allowed to stand as a complaint
in the said action against the plaintiff, Mrs. William Bochm, and the
said defendant, Theodore K. Long, and that they have a period of thirty
dayvs in which to answer or demur to said petition in intervention.

The plaintiff and defendant demurred to the petition in intervention
on the grounds: (1) That the intervener “had no interest in the matter
in litigation, in the snccess of either party, or against both; ™ and (2)
that said petition “docs not state facts sufficient to constitute a cause of
action against either plaintiff or defendant, or both of them.” The
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demurrer was overruled. The plaintiff and defendant thercupon inter-
posed separate answers to the petition in intervention. The answers,
aside from certain admissions, are in effect general denials, coupled
with the pleas on the part of Long of the pendency of the action brought
by Motsiff for specific performance; and the plea on the part of Mrs.
Boehm, that if the intervener has a contract for the purchase of the
land, she had no knowledge or information thereof “until long after
she had contracted for the purchase of said land from defendant.” The
case was tried upon the issues framed by these pleadings, and as already
stated resulted in findings and judgment in favor of the intervener.

Appellants assign error upon the overruling of their demurrer to
the petition in intervention. It is contended that the action between the
plaintiff and defendant involved merely the respective rights and dutics
of those two individuals under a certain contract, and that no one else
had any interest therein. Under the statute, “any person may before
the trial intervene in an action or proceeding, who has an interest in
the matter in litigation in the success of either party, or an interest
against both.” Comp. Laws 1913, § 7413. The statute is not limited
to any particular class of actions or proceedings, but is general in its
application. While the rule of English chancery practice is that parties
to the contract, or those who have been substituted in their place on the
death of the original parties, on the conveyance of the land, or on the
assignment of the whole contract, are the only proper parties to a suit
for specific performance, the generally accepted rule in this country “is -
that all persons who are interested in the enforcement of the contract
must be, and all those directly and specifically interested in the sub-
ject-matter may be, joined as parties to the suit for a specific perform-
ance.”

Pomeroy, Spec. Perf. of Contr. 2d ed. pp. 546 et seq.; 38 Cyc. 767,
768; Pom. Eq. Jur. 3d ed. § 114; 20 R. C. L. pp. 684 et seq. In the
instant action the plaintiff, Mrs. Boehm, had received a conveyance
from Long before the petition in intervention was filed. The interests
of the plaintiff and defendant were the same. They both sought to at-
tain the same end, and by the express terms of their stipulation they
recognized the intervener as their joint antagonist. e have no hesi-
tancy in holding that Motsiff had “an interest in the matter in litiga-
tion” herein “against both” the plaintiff and defendant, and that the
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trial court committed no error in holding that the petition in interven-
tion presented a proper cause for intervention.

The correspondence and acts upon which the rights of the parties
to this litigation are predicated have already been noted. We are en-
tirely satisfied that the correspondence between Long and Cary upon
which the plaintiff based her action for specific performance did not
create any contract whatsoever. It is also clear that the conveyance
which she obtained from Long is subject to all valid contract rights of
the intervener, for when the plaintiff obtained the deed she had full
knowledge of whatever rights the intervener had under his contract of
purchase. Hence, the plaintiff obtained no greater rights as against the
intervener than her grantor had. 36 Cyec. 761. Sce also § 7201, Comp.
Laws 1913; Hunter v. Coe, 12 N. D. 505, 97 N. W. 869.

Appellants argue that the intervener has not established a contract
of purchase. They say he has not shown the terms of payment, and
that “it does not definitely appear what kind of notes and mortgage were
contained in the proposition.” In our opinion the argument is devoid
of merit. In his letter to Proudfoot of January 31, 1916, Long quoted
a price of $2,300 for the land. Proudfoot testificd that the terms of
payment were definitely agreed upon between himself and Long; but
leaving such testimony wholly on one side, the terms of the sale are
clearly established by the documentary evidence in the case. In the
letter written by the First National Mank of Mandan, dated February
11, 1916, Long was fully advised of the terms on which Proudfoot had
sold the land to Motsiff. In that letter Long was informed that Mot-
siff had deposited $500 in cash, and exccuted notes aggregating $2,300.
The notes and mortgage securing the same were forwarded to Long in
the letter. He made no objection whatever to the terms of payment; his
sole objection was to the suggestion in the letter that he (Long) would
be required to pay for the revenue stamps to be attached to the deed
and for the abstract of title. The papers were again returned to Long
on February 26, 1916, and in the letter accompanying them he was in-
formed that the items of costs to the payment of which he had objected
would be paid by the purchaser. After examining the papers he re-
quested that certain changes be made in the notes. The changes were
made, and so far as the intervener is concerned he complied with every
request of Long. It is indeed dificult to understand how it can be



BOEHM v. LONG 1u

seriously contended that there was any uncertainty as to, or any failure
of the minds to meet upon, the terms of payment,

A ppellants also contend that the First National Bank of Mandan was
not authorized to accept payment from Motsiff. The contention is un-
tenable. An agent has authority to do everything necessary or proper
and useful in the ordinary course of business for effecting the purpose
of his agency. Comp. Laws 1913, § 6340. When Long transmitted
the deed to the bank, and specifically constituted it his agent to deliver
it to Motsiff, both Long and the bank knew all about how the purchase
price was to be paid. They both knew that the bank had received from
Motsiff, and was then holding, for Long $500 in cash. Long forwarded
to the bank the notes representing the balance of the purchase price,
with the request that certain changes be made therein. He said:
“Plcase see that both makers are present and approve the change. Kind-
ly return the notes when corrected.” No other construction can rea-
sonably be placed upon the correspondence, in view of the circumstan-
ces, than that Long expected the bank to receive and transmit to him
the purchase price agreed upon.

We believe the intervener had and has an enforceable contract. He
has paid the full purchase price agreed upon in the manner and to the
person to whom Long intended and required it to be paid. There was
nothing further for the intervener to do. He had done every act which
ke could, or was required to do, in order to complete the contract on his
part. He certainly was not to blame for the failure or refusal of the
bank (Long’s agent) to deliver the deed. He was entitled to such de-
livery. If the deed had been delivered, and it and the mortgage record-
ed, such mortgage would have shown “on the abstract as the first lien
on the land.” “A lien is a charge imposed upon specific property by
which it is made security for the performance of an act.” Comp. Laws
1913, § 6699. When Long, in his letter to the bank, stated that the
mortgage from Motsiff “must show on the abstract as the first lien on
the land,” he doubtless had in mind that there might be other liens
created by or existing against Motsiff, and it was such liens that he
wanted to guard against. It would be unreasonable to suppose that he
had in mind any liens or claims that might be claimed against himself.
The notice of lis pendens filed by the plaintiff did not create any lien,
nor did it have any effect upon the obligations of the defendant. A no-
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tice of lis pondens merely serves to give notice to subsequent purchasers
or encumbrancers of the pendency of the action, so as to make the judg-
ment therein binding upon such persons. Comp. Laws 1913, § 7425;
Bouvier’'s Law Dict. Long's own contemporancous construction of the
transaction with Motsiff is quite illuminating. In his letter, dated
March 23, 1916, Long expressly recognized that Proudfoot had made
a “sale” of the land. And in his letter to Cary dated April 13, 1916,
he says: “I felt as a matter of fair play and business Lonor, that the
land should go to hix [Proudfoot’s] customer.” This was Long’s own
construetion of the deal and the rights of the intervener thercunder, al-
though he admits “that both on account of the price and because of the
old-time relationship” he would rather have the land go to Cary’s cus-
tomer. “Equity imputes an intention to fulfil an obligation,” and “re-
gards as done that which ought to be done.” Our courts are open to ad-
minister “right and justice” (N. D. Const. § 22), and our laws do not
permit one to “change his purpose to the injury of another.” Comp.
Laws 1913, § 7246. The judgment in this case meets with our entire
approval. It awards to the intervener the land which he purchased
and paid for. Tt also safeguards the rights of the plaintiff for the pay-
ments which she has made to the defendant.
Affirmed.

OLE HOUGO. Avpellant, v. T. O. HUSO, Respondent.

(173 N. W, 453.)

Mechanics’ liens = charges for extra labor by subcontractor — evidence.

In an action by a subcontractor to foreclose a mechanic’s lien for alleged ex-
tra labor, it is held that the plaintiff has failed to establish a cause of action
against the defendant, and that the trial court properly ordered a dismissal of
the action.

Opinion filed May 23, 1919.

Appeal from the District Court of Divide County, Letghton J.
Plaintiff appeals.
Affirmed.
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Brace & Stuart, for appellant.

There is no requirement in our statute that a contract need be in
writing to support a mechanic’s lien, and in the absence of such require-
ment an oral or implied contract is sufficient. 20 Am. & Eng. Enc.
Law, 352; Carney v. Cook, 80 Iowa, 747, 45 N. W. 919, 99 N. W.
1105; Tom Sweeney Hardware Co. v. Gardner, 18 S. D. 166.

Geo. P. Homnes, for respondent.

CuristiansoN, Ch. J. In February, 1916, the defendant entered
into a written contract with one Peterson, whereby Peterson agreed to
erect a barn for the defendant on his farm in Divide county. The con-
tract is in two parts. The first part relates to the construction of a con-
crete bascment and foundation. The other part relates to the frame
structure to be erected upon the concrete foundation. There is no con-
troversy with respect to the frame building. The only part of the
contract involved in this litigation is that relating to the concrete work,
which is in words and figures as follows: “I do hereby agree to ercct
the forms and to do all labor in the erection and construction of a con-
crete basement for a barn 58x76-9 feet clear same wall to be 12 thick
and all necessary abutments to support the stall posts, also a center wall
to support partition running through the barn on side of shed. All the
material including cement, sand, gravel, and stone to be furnished
delivered on the ground by the owner. All the above for the sum of
$180.”

After this contract had been made Peterson employed the plaintiff
Hougo to do the concrete work, that is, to pour the concrete into the
forms prepared by Peterson. For this work Peterson agreed to pay
Hougo $150. IIougo claims that by rcason of alteration of the plans
he was required to do more work than was contemplated in the original
contract, and he filed a mechanic’s lien against the barn for such addi-
tional work, and has brought this action to foreclose the lien.

The trial court ordered judgment in favor of the defendant for a dis-
missal of the action. Plaintiff moved for a new trial on the ground
that the evidence was insufficient to justify the decision and that the
decision was against law. The motion was denied, and plaintiff ap-
pealed from the judgment and from the order denying a new trial.

The plaintiff, Hougo, testified that he entered into a contract with
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Peterson to pour cement into the forms constructed by Peterson. He
also testified that after he had commenced work it was decided, instead
of placing abutments or “piers” as referred to in the contract, to place
“walls; ” and that this alteration in the contract required him to mix
and pour more concrcte. The plaintiff admits that the change was ad-
vantageous to Peterson, and that it was easicr for him to prepare the
forms for the “walls” than to prepare the forms for the different “piers”
or abutments. The defendant, who was called as a witness, testified
that the changes were made at the suggestion of Peterson, and that at
the time Peterson suggested the changes he also stated that it would be
more convenient for the plaintiff to pour concrete into the forms for
walls than into the forms for abutments, It also appears that at Peter-
son’s suggestion the walls were reduced in height so that the basement
was only 8 feet “in the clear”” instead of 9 feet “clear,” as specified in
the contract.

The plaintiff does not claim that he had any contract or understand-
ing with the defendant at all. His contract was with Peterson, and
with him alone. Nor does plaintiff claim that he had any contract or
understanding either with Peterson or with the defendant with regard
to the alleged additional work which he claims that he performed. In
our opinion the evidence in the case fails to show that the changes or
alterations taken altogether required the performance of any more work
than that which the contractor was required to do under his contract
with the defendant. It is undisputed that the defendant has made set-
tlement with Peterson and paid him the full amount stipulated in the
contract. It is also undisputed that Peterson has made settlement with
the plaintiff and paid him the full amount agreed upon between them
at the time they made their contract. We are of the opinion that the
plaintiff has wholly failed to establish any cause of action against the
defendant, and that the trial court very properly ordered a dismissal
of the action.

Judgment affirmed.
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HERBERT BARTON, Appellant, v. WILLIAM BLACK,
Respondent.

(173 N. W. 172.)

Partnership == appeal and error =accounting —new trial will be ordered
where findings and judgment are indefinite.

1. In an action for partnership dissolution and an accounting, where the rec-
ord, together with the findings and judgment rendered, is so indefinite and un-
certain upon matters of accounting that the supreme court, upon a trial de
novo, cannot make, with any degree of accuracy, a final disposition, a new
trial will be ordered.

Partnership — advance to partnership by partner — interest — accounting.

2. In such action, where one of the partners furnished the money wherewith
to engage in the horse selling business upon the claimed agreecment that he was
to be paid interest upon moneys advanced, or moneys borrowed, for the partner-
ship at the rate of 8 per cent per annum, payable semiannually, at compound
interest, it is held that the trial court properly determined such party to be
entitled to be credited with, and to receive, such interest upon an accounting,
excepting that upon moneys advanced by such party, not borrowed, he should
receive only simple interest, not compounded.

Opinion filed May 23, 1919.

Action for a partnership dissolution and for an accounting.

From a judgment in District Court, Williams County, Fisk, J., for
the defendant, the plaintiff appeals and demands a trial de novo.

New trial ordered. .

E. R. Sinkler and Greenleaf, Wooledge, & Leak, for appellant.

Capital does not bear interest in the absence of express agreement or
a usage of the firm to allow it. St. Paul Trust Co. v. Finch (Minn.)
54 N. W. 190.

Where one borrows money with which to purchase land it does not en-
title him to deduct the interest before dividing the proceeds on a resale,
in the absence of an agreement to that effect. Carpenter v. Hathaway,
25 Pac. 549 ; Sweeney v. Neeley (Mich.) 19 N. W, 128.

Interest is not recoverable on an excess of capital contributed to a
partnership by one partner on the ground that he devoted his time and
money to carrying on the partnership business, whereas the other part-
ner contributed nothing in the way of time or labor. Thompson v.
Noble (Mich.) 65 N. W. 563.
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John J. Murphy and F. W. Medbery, for respondent.

Bronsox, J. This is an action for dissolution of a partnership and
for an accounting. The action was started in June, 19153, in the district
court of Williams county, and came to trial in Oectober, 1916.

On February 5, 1917, the trial court made findings adjudicating a
balance between the parties in favor of the defendant for $542.59, and
appointed a recciver to dispose of existing partnership property. Final-
ly, on March 15, 1918, after receipt of the report of the receiver, judg-
ment was entered in favor of the defendant for $190.38.

The plaintiff has appecaled from such judgment and demands a trial
de novo. It appears from the evidence that the defendant owned a
ranch near the Missouri river, and that the plaintiff had been working
for him for several years, principally engaged in the handling and sell-
ing of horses. In the spring of 1908, it appecaring to be a good scason
for the disposition of horses, the parties entered into an understanding
or agreement concerning the handling and selling of horses. It was
agreed that the defendant would purchase some horses; that the plain-
tiff would handle the same and sell and dispose of them ; that they would
divide the profits over and above the expenses; that the defendant would
provide a place for such horses at the ranch and a corral in which to
handle them. The plaintiff testifies that the defendant agreed to buy
the horses and give him one-half interest in them; that he was to do the
work and sell and collect for the horses sold; that, if he did not get
woney out of the horses right away, the defendant was to give him
money enough to live and keep his family. The defendant testified that
he agreed to buy a bunch of horses and to divide the proiits over the
expenses; that the plaintiff was to do the sclling and collecting away
from the ranch; that he would do what he could at home, around the
ranch; that he advised the plaintiff that he thonght he could borrow
sufficient money at 8 per cent with which to get the horses; that the
money was not to be furnished free of cost, but the defendant was to re-
ceive 8 per cent or whatever he had to pay the bank where he borrowed
such money.

Pursuant to this arrangement, the defendant made arrangements with
a bank at Minot to borrow the money at 8 per cent interest payable
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every six months. On July 13, 1908, 148 horses were purchased. The
cost of the same, including the expenses in connection with their trans-
portation, amounted to $9,859.65. The defendant borrowed $10,000
to finance the horse deal, at Minot, North Dakota. The defendant testi-
fied that the note therefor was renewed once and then taken up with
moncy that he got from a bank in St. Paul; that it was so carried along
until the fall of 1911, and that he paid 8 per cent interest thereon. In
the year of 1908, about one third of the horses were sold. In 1909 many
of the horses were sold on time payment upon notes drawing interest
at 12 per cent, which was so arranged between the parties. During this
year the plaintiff worked for the defendant on a salary of $400, helping
the defendant to manage the ranch; his wife doing some cooking. The
defendant furnished everything. The sales of horses and the collections
of moneys due therefor continued in the years 1910, 1911, and partly
8o in 1912. Many notes were taken. The plaintiff and the defendant
both participated in the collections of the same,

The books of account have been kept in a very crude manner. From
time to time, apparently, settlements were made between the parties
concerning horses sold and cash received. There appears upon the rec-
ord no complete statement of the interest that the defendant paid or of
the various items of expenses or disbursements involved in the transac-
tions between the parties pursuant to this arrangement. Apparently,
it was the custom of the plaintiff, when some of the horses were sold, to
account to the defendant for the cash received by turning over the net
amount without keeping or entering into any books a detailed statement
of the horses sold or the particular expenses involved in such particular
transaction. It is quite evident that both parties used “rule of thumb”
methods concerning the bookkeeping. Both parties are equally at fault
in failing to keep full and accurate records of the partnership transac-
tions handled by each. The trial court in its findings determined that
it was the understanding that the defendant was to be paid interest on
the money furnished by him or upon moneys that he borrowed for the
partnership at a rate of 8 per cent per annum, computed every six
months, and, if not paid, such interest to become a part of the principal.
The trial court found the amount of interest to which the defendant was
entitled amounted to $2,468.95. The appellant’s principal contention

is that the trial court erred in allowing interest to the defendant in the
43 N. D.—2.
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amount stated, or otherwise, upon moneys furnished or moneys bor-
rowed by the defendant for the partnership. The appellant also attacks
the computations made in the findings upon the accounting had.

In matters of arithmetic, the findings and conclusions of the trial
court, including the judgment rendered, do not agree. The respondent
in part so concedes in his brief. For instance, in the findings, the court
determines the items of moneys disbursed or advanced by the defendant
which aggregate $14,738.10, and the items of payments made to the
defendant which total $14,901.31. This leaves an excess balance re-
ccived by the defendant of $163.30, whereas the excess amount as de-
termined by the court is $452.65. The error possibly, as the respondent
contends, is in the amount allowed for the interest item which probably
was cut down by the trial court, but not changed in the findings in the
specific item therefor. TFurthermore, in such findings, the trial court
determined that the plaintiff collected and reccived $2,429.66 and his
properly allowable expenses to be $977.82, leaving the net amount of
$1,451.84 which the plaintiff had received. Thereupon, the court de-
termined, in its conclusions, that the amount owing the defendant from
the plaintiff was $542.47, whereas the amount, from the face of the
findings, should be $644.27, or, in any event, if the interest item be
corrected in accordance with the final excess balance found by the court
to have been received by the defendant, to wit, $452.65, the amount then
due the defendant from the plaintiff upon such computation would be
$499.59, as the respondent concedes, instead of $542.57, as found by
the court. Furthermore, in such findings the court directs the receiver
to apply the net amount reccived by him in the sale of the partnership
property in payment upon the amount so due the defendant from the
plaintiff.

Plainly, as a matter of arithmetic against the partnership assets
which were sold by the receiver, if they were in fact partnership assets,
and were so considered by the trial court, belonged one half to each of
the parties, and only one half of such net amount so reccived by the
receiver should be credited upon the amount found due the defendant
from the plaintiff.

We are satisfied upon this record that the trial court properly found
that the defendant should be allowed interest upon moneys advanced,
or moneys secured through loan for partnership purposcs.
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We are further satisfied, however, that the defendant should not be
allowed compound interest upon any moneys furnished by him except-
ing where he has in fact paid such interest upon moneys borrowed by
him for such partnership purposes. The record, together with the find-
ings and judgment rendered, is so indefinite and uncertain that this
court, upon a trial de novo, is unable to detcrmine, with any degree of
accuracy, the proper allowance for the interest item, or what the proper
amount of the judgment should be, pursuant to the findings and the
record in this case. Accordingly, in the interests of substantial justice,
we are constrained to remand this case for a new trial with directions
to the trial court particularly to determine the amount of interest to be
allowed the defendant, pursuant to this opinion, and to specifically find
upon every item contested between the parties to this action.

Landis v. Knight, 23 N. D. 450, 137 N. W. 477; Williams County
State Bank v, Gallagher, 35 N. D. 24, 159 N. W. 80; Sutherland v.
Noggle, 35 N. D. 538, 160 N. W. 1000.

It is so ordered. The costs of this appeal will abide the result of the
new trial.

GRrACE, J. I concur in result.

RoBinson, J. (dissenting). The complaint avers that in 1908 the
plaintiff and defendant entered into a copartnership for the purpose of
buying and selling horses; that defendant was to furnish the capital
and the plaintiff to do the work of selling the horses, and each to reccive
half the profits; that defendant has received $2,200 more than his just
share of the profits and continues to collect debts of the partnership and
to appropriate the money ; wherefore, the plaintiff demands an account-
ing and division of the partnership funds. By answer defendant denied
the partnership and offered no accounting. However, on the trial, he
admitted the partnership and that he was to furnish the capital and the
plaintiff to do the work, and on the trial defendant claimed that for the
capital advanced he should have interest at 8 per cent compounded scmi-
annually. The claim of interest was unjustly allowed, and it amounted
to $2,468.95. Plaintiff swore positively that he never heard of interest
till the trial; that defendant had never made a claim for interest, and
it also appeared that no interest charges had been made on the books.
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And of course it was highly improbable that plaintiff should pay in-
terest on the capital and do nearly all the work and receive only half
the profits. Ience the allowance for interest was clearly wrong. Then
it appears defendant borrowed most of the capital and repaid the same,
with interest, from partnership funds received from the sale of horses,
and for the amount so paid defendant took credit and charged the same
to the partnership, when the interest should have been paid from his
own funds. Defendant was no more entitled to interest on the capital
than plaintiff was entitled to compensation for his time and services
given to the partnership.

This action has dragged along for over five years. In June, 1913,
at Williston, North Dakota, the summons and complaint was served on
defendant. In September, 1915, the answer was served,—and it comes
near to being a mere sham. In October, 1916, the case was brought on
for trial and the evidence taken. In February, 1917, the judge made
findings and conclusions. In March, 1918, judgment was entered
against the plaintiff, and in April, 1918, this appeal was taken. If the
defendant had kept a true account and promptly served a true answer,
with a correct statement of account, the chances are there would have
been no occasion for litigation, Defendant kept the books in pencil, and
in such a way that it is not possible for him or any person to state an
account with any reasonable assurance of accuracy. However, it is
quite clear that the plaintiff is entitled to recover about $3,000.

Defendant has received several sums amounting to .......... $16,853.92
He has expended .......c.civuiteniiennnnieeeinnnninnenna, 11,212.58
This leaves in his hands .............coiiiiiiviinnne.. $5,641.34
Barton has received from partnership money ................ T 1,173.00
The balance to be divided i8 ............cocvieiiiiiaLt. $4,468.34
Of this the plaintiff must receive half or ................... $2,234.17
Interest on the same for five years ...................... ... 570.00
Half of net sum received from sale of partnership property .. 183.54
Total ...vviiiiiiiiiiiiiiiiiiiiiiiiineas $2,987.71

In the brief of counsel it is said: There were only two witnesses in
the case; there is a direct conflict of testimony in regard to interest, and




LARSON v. DUTTON 21

the findings of the trial court should not be disturbed without good rea-
sons. That would be of much greater force if the answer had fairly and
corrcctly stated the case and the issues to be determined, and if the ac-
tion had been tried and judgment entcred within a reasonable time. We
have before us the briefs of counsel, the judgment roll, the account books,
the statement of the case, covering over 200 pages. How be it as the
case is presented by the pleadings—the answer and the whole record ?
There is nothing to be gained by an extended discussion of the facts,
and it is time to end this suit. :

The judgment of the district court should be reversed and it be or-
dered that judgment be entered to the effect that the plaintiff do have
and recover from the defendant $2,987.71, with costs.

ANNA BECKWOLD LARSON, Appellant, v. FRANK DUTTON
and Mrs. Frank Dutton, Respondents,
(172 N. W. 869.)
Habeas corpus - custody of child — best interests of child.

1. In determining the custody of & child, the paramount consideration is the
¢hild’s welfare.

Habeas corpus -~ appeal - trial de novo.
2. A habeas corpus proceeding is not triable anew in this court.

Habeas corpus — findings based on parol evidence.
3. Where the findings in a habeas corpus proceeding are based upon parol
evidence, they will not be disturbed unless they are shown to be clearly wrong.

Opinion filed May 27, 1919.

From a judgment of the District Court of Burleigh County, Nuesste,
J., plaintiff appeals.
Affirmed.

NoTE—On denial of custody of child to parent for its well-being, see note in 41
L.R.A.(N.B.) 564, where it appears that the rule that obtains in most courts at the
present day is that the welfare of the child is to be regarded more than the technical
rights of the parents. So that, following this rule, it is held that the child will not
be delivered to the custody of either parent where it is not for the best interest of
the child.
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Wade A. Beardsley and E. T. Burke, for appellant.
Newton, Dullam, & Young, for respondents.

Curistianson, Ch. J. This is a habeas corpus proceeding, instituted
by the petitioner in the district court of Burleigh county to recover the
custody of her infant daughter. The trial court made findings adverse
to the petitioner, and she has appealed from the judgment quashing the
writ,

The testimony of the petitioner shows that while she was working in
Christiania, Norway, shc became acquainted with one Bjorne Larson.
He was a machinist on an occan stcamer. Having made a contract to
perform some work in China, he went to Germany in the early part of
February, 1914, for the purpose of embarking for China. The petition-
er, who at that time was between nincteen and twenty years of age,
went with him. They staved at a hotel in Germany for a day and a
night, whereupon he embarked for China, and she went back to Norway,
Some four months later she consulted a physician, and was informed
that she was pregnant. She thereupon decided to come to this country.
Shoe says she wanted to leave Norway because she “wouldn’t have her
family shamed (disgraced).” She did not tell her folks anything about
her pregnancy. The petitioner and Bjorne Larson were not engaged
at the time the child was begotten. She says they had never talked abont
marriage. The petitioner arrived in this country on July 23, 1914.
She went to the home of a friend in South Dakota, where she stayed
for about one week. She then obtained employment with one Mrs.
Shade, where she remained until about the middle of September, 1914,
at which time she left and came to Buffalo, North Dakota, where her
cousin was working as a domestic in the home of one More, a lawyer
and banker at that place. The petitioner, shortly after her arrival in
Buffalo, went to More’s home, where she remained until some time in
October, when she was taken to Mrs. Camp’s private maternity hospital
in Fargo. On November 1, 1914, she gave birth to the child whose cus-
tody is involved in this procecding. She remained in the maternity
hospital until November 24, 1914. On that day she went back to More’s
home at Buffalo, where she remained until December 25, 1914. The
day before she left the hospital, she executed a written instrument which
in terms provided that she relinquished all rights to the child to
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and that they were to provide the child with a proper home and care,
and to maintain and educate it. The name of the party to whom the
child was to be delivered was left blank, and the names of the respond-
ents were subsequently inserted by Mrs. Camp.

The petitioner admits that she executed the instrument. She also
admits that she was not forced to sign it, and she denies, apparently
with some indignation, any intention to assert that More deceived her
with respect to the contents or effect of the instrument. She says: “He
tricd to explain. He said something to my cousin and she said it to
me, but I didn’t understand then what it meant.” She admits, however,
that she knew that it related to her child, and “had something to do
about giving [her] child away.”

During an examination of the petitioner conducted by the court, the
following questions were asked and answers given thereto:

Q. Did you think that you couldn’t take the baby around and do
housework ¢

A. Yes, my cousin told me I couldn’t get any place with the baby.

Q. You had thought about that

A. Yes.

Q. So you didn’t know just what to do at that time?

A. No, because I thought I had to save the baby’s life anyway.

Q. Your cousin told you then (November 24, 1914) that you had to
make some arrangements about the baby ¢
Yes.
Had you made up your mind then to let the baby go?
Yes, to folks who would be good to her.
That is when you signed the paper ?
Yes.
So, then, you really knew, at the time you signed this paper, that
the baby was going to be put out in some family where they would be
good to her?

A. Yes.

The following question was propounded, and answer given during
petitioner’s redirect examination:

Q. While you were at Mrs Camp’s was there any talk of your letting
this child go to any other place than with Mrs. Camp?

A. Yes, I heard them mention Davis.

opoOPOP
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The petitioner, however, claims that she did not know that she was
“giving the child away for all time,” and says that she supposed she
would get it back at some future time, “because in Norway they never
adopt a baby,—they just take care of it.” She says, however, that no
promises were made to her that the child would be returned to her in
the future.

Petitioner says that on the day following the execution of the instru-
ment, before leaving for Buffalo, Mrs. Camp told her that she “had no
right to the child any more.” Petitioner identificd, and there was of-
fered in evidence, a letter from Mrs. Camp, dated December 13, 1914.
In this letter Mrs. Camp informed her that the little girl had gone to a
very nice home, and that the people who had her loved her very much,
and that before taking her away from Fargo, they had purchased many
nice clothes for her. Mrs. Camp also inclosed a letter which she had
received from the respondent, Mrs. Dutton. In this letter Mrs. Dutton
tells how much they enjoy the baby, and how she is growing. She says:
“My husband thinks it the only baby ever, and we are so happy with it.
Wish you would send paper, as we want to get it baptized just as soon
as we can. Inclosed find notice which was in the paper.” The notice
referred to was also sent to the petitioner with the letter. It was a clip-
ping from the Wilton newspaper, mentioning the arrival of a little girl
at the Dutton home, It was so phrased as to indicate that the child was
the natural child of the Duttons. (Mrs. Camp had clipped Mrs. Dut-
ton’s signature from the letter, and also erased from the newspaper clip-
ping something which indicated where the paper was printed.) At the
time the petitioner received this letter she was with her cousin in the
More home at Buffalo.

According to petitioner’s testimony she did not notify the child’s
father of her trouble until after the child had been born. He then sent
her $70, which she received in the January following. She also says
that he later sent her various amounts aggregating in all $500. All of
petitioner’s expenses at the maternity hospital were paid by More as
an act of charity, and he also in addition thereto paid petitioner wages
during the time she was at his home. Neither petitioner nor her hus-
band are citizens of this country or residents of this state, and they have
no property in this country, although she says they have about $300 in
money here, and that her husband has some money in Norway. At the
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time of the trial she was, and since her arrival in Wilton in May, 1917,
had been, working in a hotel there, and her husband was working in the
harvest fields near Wilton and they had no established home anywhere.
She testified that her husband had been earning 270 Mexican dollars a
month while he was working as a machinist in China.

When the petitioner left More’s home on December 25, 1914, she went
to visit a cousin who lived at Clearbrook, Minnesota. She remained
with this cousin until April, 1915, when she went to Minneapolis. She
worked in Minneapolis for about three months, and then went to South
Dakota, and worked for Mrs. Shade until Christinas, 1915. She then
went to Minneapolis, and worked for the Northwestern Knitting Com-
pany until April, 1916, when she returned to Mrs. Shade and worked
for her until in August, 1916. At this time she returned to Minne-
apolis, and had an operation performed, later she went to work for the
Northwestern Knitting Company, where she worked until the beginning
of April, 1917. At this time she came to Buffalo, North Dakota, and
remained there for about a month visiting with her cousin and with Mrs.
More. In the beginning of May, 1917, she left Buffalo, and came to
Wilton, North Dakota, where the child was then and still is living with
the respondents in this case. She commenced this proceeding on May
18,1917, In July, 1917, she married Bjorne Larson, the child’s father.
The testimony of the petitioner does not indicate that she made any par-
ticular effort to locate her child until in the winter or spring of 1917,
and it seems rather a reasonable deduction that in the meantime she
and Bjorne Larson had agreed upon marriage. At the time the petition-
er left the child at the maternity hospital she had no expectation of such
marriage, and when her testimony is considered in light of all the cir-
cumstances it seems extremely doubtful that she then had any intention
of ever claiming the child at any time in the future. Such intention
seems to have been formed only after the marriage between herself and
Bjorne Larson had been arranged for. The petitioner’s husband, Bjorne
Larson, did not testify at all, although he was present at the trial,

Both respondents testified. They reside at Wilton, where Mr. Dutton
is working for the Washburn Lignite Coal Company. He is a “cutter”
in the coal mines of the company. He has been so employed for over
Sixteen years, and is receiving a wage of from $150 to $225 per month.
The respondents have been married about fifteen years, and have lived
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at Wilton all of their married life. Their marriage has been childless.
They were desirous of adopting a child, and had made inquiries from
the superintendent of the North Dakota Children’s Ilome at Fargo,
and through him they were put in touch with Mrs. Camp, with the re-
sult that Mrs. Dutton received the little girl from Mrs. Camp on the
28th or 29th day of November, 1914. At the time she weighed only 6
pounds and was ruptured. The respondents desired to adopt her, and
were under the impression that the instrument which they had received
—which had been exceuted and acknowledged by the mother—accom-
plished a legal adoption. It was only after the petitioner claimed the
child that they ascertained that this was not so, and upon the hearing
before the district judge both respondents declared their desire and will-
ingness to legally adopt the child. No one can read the testimony of the
respondents without being impressed with their apparent candor and
good faith, and convinced of their intense affection for the child.

Many residents of Wilton were called as witnesses by both sides. They
all agree that the respondents have always manifested a great deal of
affection for the child, and she for them. No one denied that they had
given, and were giving, her a good home. Even the petitioner said that
she “thinks Mrs. Dutton treats the baby nicely,” but that she thinks
“she docsn’t know how to take care of it right.” She admits that the
baby is “healthy and well’” now, and says she thinks Mrs. Dutton cares
for it, and that Mr. Dutton “cares a whole lot.” The evidence shows
that the child upon two occasions was quite ill. During those illnesses
the Duttons procured for her the very best of medical care, and upon one
occasion a trained nurse. The child was also ill after the petitioner
came to Wilton, and Mrs. Dutton then sent word to her that the baby
was not expected to live; but the petitioner did not go and sce the baby,
and upon the trial she gave no explanation for her failure to do so. Dur-
ing the time that petitioner has lived in Wilton she has not gone near
or even spoken to the respondents.

It is truly unfortunate that controversies like this should ever arise.
Manifestly any decision rendercd will cause pain and heartache to some-
one. On the one side we have the mother, claiming her child. On the
other hand we have those who have been the ouly mother and father the
little one has ever known. They reccived her with the intention that
she should thenceforth become and be known as their daughter. And
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as a daughter they have treated her. They are not rich in this world’s
goods, but they have gladly borne every expense necessary for the child’s
welfare and comfort. When they received her she was a small, sickly
baby, and through their care she has become “healthy and well.” They
sat beside her sick bed, and “watched her breathing through the night,
her breathing soft and low, as in her breast the wave of life kept heaving
to and fro.” They saw her first smile and received her first caresses.
She occupies a place in their home and in their hearts which nothing
else can fill, and they have become bound to her with ties which no
earthly decree can sever.

It has been suggested with much force that if persons who receive and
adopt children from a children’s home or similar institution, and keep
and care for them for years until strong ties of attachment are formed,
may be deprived of them because the natural parent changes his mind,
then no one would dare to adopt such children, and as a result they
would be denied homes, and might even lose their lives for want of
proper care. The legal rights of the contending parties, however, are
not of controlling importance. The question of the custody of the child
“is dealt with as one of discretion, to be exerciesd on equitable prin-
ciples, rather than one of strict right, in whatever forum it arises.” And
in a case like this, where the natural parent has in effect abandoned all
dominion over a child, and it bas been taken into the home of others, who
have received and treated it as their own, the fact that the child has not
been legally adopted by the latter is by no means decisive of the right
of custody. For even the legal dominion which the law gives to the nat-
ural parent has its limitations. Such dominion is in the nature of a
sacred trust which the law imposcs upon the parent for the benefit of
the child. Nugent v. Powell, 4 Wyo. 173, 20 L.R.A. 199, 62 Am. St.
Rep. 17, 33 Pac. 23. As long as the parent is true to such trust the
right to the custody and control of his or her child is paramount, but
when the parent fails to perform the duties which the trust implies, the
parent forfeits the legal dominion over the child as a matter of absolute
right ; and such dominion will not be enforced by the courts if the court
deems it to be contrary to the best interests of the child, In controver-
sies like the one involved in this case the paramount question is, What
is for the best welfare of the child ? and it is the duty of the court “to
leave the child where its interests will be best subserved.” Re Sidle,
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31 N. D. 405, 154 N. W, 277; Re Hickey, 85 Kan. 556, 41 L.R.A.
(N.S.) 564, 118 Pac. 56; Re Burdick, 91 Neb. 639, 40 L.R.A.(N.S.)
887, 136 N. W. 988.

During the course of the trial the trial court expressly announced
that he deemed the child’s welfare to be the determinative factor in the
case. And with this in view he refused to compel a change of custody.
We have already referred to the evidence adduced upon the trial. Of
course we have merely the written record before us. The trial judge
had the parties as well as the child in flesh and blood. He heard the
stories of the partics, and saw their demeanor and conduct. Obviously
he was in far better position to pass upon the questions involved than are
the members of this court. And even though the case was triable anew
in this court, we would hesitate to overturn the findings of the trial
judge under these circumstances. In fact, it seems to be a rule of gen-
eral application that in cases of this kind the trial court is deemed to
be vested with a wide discretion. 21 Cye. 34, note 69. But while ap-
pellant has demanded a trial de novo in this court, we are satisfied we
have no authority to grant such demand, for the authority of this court
to try cases anew is derived solely from the statute. Littel v. Phinney,
10 N. D. 351, 87 N. W. 593. And the statute does not authorize a
trial de novo of a special procceding. State ex rel. Bickford v. Fabrick,
16 N. D. 94, 112 N. W. 74. Inasmuch as this is a special proceeding,
this court has no power to try the case anew, but is limited to a review
of errors. And ‘“‘the case comes to us with the presumption in favor of
the legality and correctness of the findings. Appellant must establish
error, and where a finding is based upon parol evidence, its error must
clearly and unquestionably appear, or it will not be disturbed.” Jasper
v. Hazen, 4 N. D. 1, 23 L.R.A. 58, 58 N. W. 454; 21 Cyc. 346.

The record shows that the trial was conducted with extreme fairness.
The district judge, who looked into the faces of the parties and their
witnesses, and heard their stories as they fell from the lips, concluded
that the welfare of the child would be best subserved by leaving the
child with the respondents. There is nothing in the record before us
to justify this court in interfering with that conclusion.

Judgment affirmed.

Grack, J. From the result at which the majority opinion has arrived,.
I respectfully dissent.
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Rosinson, J. (concurring specially). Four years ago at the mater-
nity hospital in Fargo a poor young woman found herself the mother of
an infant for which she had no father. It weighed 4 pounds. The
mother being destitute and having to earn her own living by working
as a domestic, she arranged with the matron of the hospital to find some
good family to adopt the infant. A good motherly woman was found,
who went from Wilton to Fargo, took the infant of two months, cuddled
it to her bosom as her own child, and returned with it to her good home
in Wilton. The foster mother being childless, the infant at once became
the pet and idol of herself and her husband, and, under the best of care
and nursing, it grew to be a bright and beauteous and happy child. Of
course it was with grief and tears that the natural mother gave away her
infant and signed a paper releasing her claim to it, but she did it for
the good of the infant and to preserve its life because she was unable to
care for it.

Now she has married the father of the child and lives with him
somewhere in Idaho, and another infant has come to her, and now she
asks to regain the first child and to carry it out of the state and beyond
the jurisdiction of the court, and to rend the ties of love and affection
which bind the little girl to the mother who has preserved its life. There
is nothing to show that the plaintiff has any means or any home, or that
she is prepared to give the child the care and comforts to which she has
been accustomed. There is a showing of poverty and improvidence
which indicates that an exchange of homes and a transportation to Idaho
would bode ill for the child. Two years ago, when this action was com-
menced, the plaintiff and her husband had no home. She was a domes-
tic; he a hired man. At present they may have a homestead with a little
shack on the plains in some valley in Idaho.

The primary and controlling question is the welfare of society and
the welfare of the child. She is not a chattel to which any party can
asscrt a legal title, and the superior right 1s with the mother who has
preserved the life of the child, and not with her who abandoned it. Yet,
strange to say, on this question the judges are divided and they talk of
common law and legal rights and the scrap of paper which the mother
gave with her infant to show that she relcased and abandoned it. And
it is true the scrap of paper is but a link in the chain of evidence show-
ing how the mother gave away and abandoned her infant the same as if
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she had wrapped it in a basket and left it at the door of some house. One
judge says there is no common-law adoption; says there can be no adop-
tion of a child unless in the manner provided by statute; but children
were adopted long before people knew anything of laws and statutes. In
the legends of ancient Rome we read how a good motherly wolf adopted
aud nursed Romulus and Remus and how the boys grew up and always
loved and cherished their wolf mother.  The law of natural adoption
has always prevailed among the human speeies and among the inferior
animals, and it has saved millions of helpless infants. If we repeal
the law of natural adoption by deeiding that a motherly woman cannot
safely adopt an abandoned infant, then we doom such infants to perish
by negleet, beeause the motherly instinet will not impel a woman to
adopt an infant waif and to cherish it as her own if she knows that the
law may rend her Lieart and her dearest affections by tearing the child
away from her. T cannot well imagine a seene more tearful and distress-
ing than the tearing apart the little happy child and her foster mother.
Iow ecan such tearing be voted for by any judge who has at heart the
welfare of the child and the welfare of humanity and of other children
that may nced a foster parent ¢

Broxsox, J. (I dissent). T agree with neither the result nor the
principle of law applied in this case. Tt is decmed unnecessary to re-
view or restate the facts otherwise than as stated in the majority opinion.
They have been stated rather favorably for the defendants, being drawn
somewhat from the testimony adduced by the defendants. It is suffi-
cient to state that no delinquencies are established or proved as against
the natural parents which affect their right, legally, to the custody of
their own child. The record fairly shows that both of the contesting
parties are equally able and willing to give the child involved a suitable
home and suitable care and attention. If any mistake was made by the
plaintiff before marriage it is now rectificd. The child is the legitimate
child of the plaintiff and her husband. Comp. Laws 1913, § 4421. The
child has not been adopted by the defendants and no proceedings have
been taken by them so to do. Fairly, does the evidence show that this
poor Norwegian girl, coming from a forcign country, neither under-
standing nor able to read or write English, without money and without
friends, except charitable friends, while in a condition of distress, not
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for her own sake, but for the sake of her child, and for the love that she
bore for it, being informed, in a country strange to her, that she could
not keep the child and take it with her, signed the written statement
mentioned in the majority opinion. That she has ever becn solicitous
about and has had a real mother’s love for the child is evidenced by her
letter written to the maternity hospital soon after her departure there-
from, as well as by all her attempts afterwards to locate the child, and
by this proceeding through which she seeks to gain the actual custody of
the child. As a matter of law, at the present time, the natural parents
of this child have imposed upon them the legal duty to maintain, care
for, and educate such child. As a matter of law, as such natural parents
they are entitled to the custody and control of such child. Comp. Laws
1913, § 4440. The defendants in this case have no such legal duty im-
posed upon them ; they have no right, as a matter of law, to the custody
or control of such child except such as this court, through its opinion,
grants, by its fiat, under the doctrine that the welfare of the child is
the paramount consideration.

In the abstract, the principle of law stated in the majority opinion,
that “in determining the custody of the child the paramount considera-
tion is the child’s welfare,” is founded neither upon good morals nor
upon the best interests of civilization when it ignores the legal status
and the legal considerations applicable to the child, upon the record, and
the natural considerations of parental love and affection which in a
measure is the backbone and basis of our civilization, Truly there is a
place and there is a field for the application of this abstract principle
of law. It does not mean, however, that in every case that the chan-
cellor’s foot should become the measuring stick by which the custody of
a child should be torn and taken away from its natural parents and given
to absolute strangers where the law has established no legal right in the
strangers to such child, and has established no delinquency or disability
of the natural parents to perform their parental duties. If such be the
rule, well might the bright, intelligent child in the humblest home of
poor, devoted parents be taken and given to the home, much better pro-
vided and with much greater facilities existing, owing to the prominence
and wealth of the owners, but strangers to the child, when, in the view-
point of the chancellor, the best welfare of the child as a future citizen
of this state would be subserved. Such applications of equity do vio-
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lence to the most tender feelings and sympathies that modern civiliza-
tion discloses, namely, to the natural love and affection of father and
mother for their own child and to the assurance that modern society and
civilization has given to them ; the assurance that, no matter how humble
their home may be, or how little of this world’s possessions they may
have, their child, begotten by them, shall remain with them unless by
reason of their delinquency the law adjudicates them to be improper
persons to longer continue their custody, and unless, further, the law
determines that this parental love with which goes the performance of
parental duties is absent. The majority opinion relies to a great extent
upon the determination made by the trial court and upon the discretion
exercised by the trial court. The record discloses that upon the facts,
the controversy is not scrious, the question is principally one of law.
The trial court nceessarily was guided by the broad principle of law
stated in the case of Re Sidle, 31 N. D. 405, 154 N, W. 277. That case
upon principles of right, and of justice, in accordance with the facts in
that case, should be criticized, and expressly disapproved. It is to be
noted that in the great majority of cases where the principle is applied
that the welfare of the child is the paramount consideration, the rela-
tions generally concern the right of father and the right of the mother
to the custody of the child, or the right of some immediate relative as
against one of the parents in connection with divorce proceedings, or
where actual delinquencies are shown on the part of the parents; or in
cases where questions arise as between a guardian appointed by the court
and the parents. The history of the law in American and English juris-
prudence clearly demonstrates that, down through the centuries, the
law has guarded zcalously the right of the natural parents to the cus-
tody of their own children, in the interests of civilization as well as up-
on principles of right and equity. See 41 L.R.A.(N.S.) 570, and 20
Am. Deec. 330.

Even in the Sidle Case, supra, the contest arose between one claimed
by legal adoption and therefore the legal guardian, as against the nat-
ural parents. Even in the Ilickey Case (cited in the majority opinion)
the mother, claiming the child as against the person having possession,
was shown to be delinquent, she having remarried, or attempting so to
do, while a divorce was pending against her husband, the natural father ,
of the child. In Re Burdick, 91 Neb. 639, 40 L.R.A.(N.S.) 887, 136 »
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N. W. 988, cited in the majority opinion, the natural mother died im-
mediately after the birth of the child, and the father executed a written
agreement relinquishing right to the custody and control of the child to
a neighbor. Thereafter he remarried and sought to regain the custody
of the child. Even in this case the situation can be readily distinguished
from the case at bar, where both the natural father and the natural
mother are seeking to secure the custody of their own child, where the
record discloses lack of intent to permanently abandon the child by its
mother or of any abandonment of the maternal love for such child. In
other words, the court should always give the custody of the child to the
person having legal right thercto, and this legal right should not be in-
terfered with unless the parents so conduct themselves as to render it
essential to the safety and welfare of the child in some serious and im-
portant aspect either physically, intellectually, or morally, so that it
should be removed from their custody. 29 Cye. 1594. See note in 4
A. R. C. 892. .

The judgment, therefore, in any event should be reversed, either ab-
solutely, or for purposes of a new trial to take additional testimony with
respect to any existing legal reasons that might be adduced why the nat-
ural parents should not have the custody of their own child.

V. D. FOOTE, Respondent, v. L. C. SMITH & BROTHERS TYPE-
WRITER COMPANY, Appellant.

(172 N. W. 833.)

Sales — contract with selilng agent.

1. In an action on a dealer’s contract to handle typewriters, which gives
to the dealer the exclusive righ't to sell certain typewriters for a period of
one year, commencing February 27, 1918, and which provides that the Type-
writer Company shall deliver to the dealer twelve machines each month dur-
ing the life of the contract, it is held that the latter provision refers not
to calendar monthly periods, but to monthly periods measured from the
date of the inception of the contract.

Sales — agency contract — time of deliveries — evidence.
2. In an action on such dealer’s contract to recover for the failure to de-
liver machines as contracted, where it appears from the record that the con-
43 N, D.—3.
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tract provides for its termination at any time upon thirty days’ mnotice
from the defendant, and the defendant received and accepted orders for type-
writers pursuant to the terms of such contract, until it gave notice of its
cancelation, and where the defendant in its answer, and its evidence intro-
duced or offered, relies upon an exception in the contract justifying delay
in deliveries where extraordinary conditions unforeseen arise, and upon the
extraordinary war conditions and war demands, to which it had been sub-
jected in the manufacture and delivery of machines, it is Aeld, upon the
record, that there is no showing of obligatory compliance to make deliveries
to the plaintiff in view of its acceptance of orders and continuance of the
contract. ’

Trial — effect of motion by both parties for directed verdict - decision by

court.

3. In such actions where both parties moved for a directed verdict at the
close of the case, without reservation, the parties are deemed to have con-
sented to & decision by the court of both questions of law and of fact, and
it is deemed immaterial whether the court specifically makes findings of fact
or directs a verdict pursuant to the motion of one of the parties.

Sales — sales agency contract — damages for breach of contract.

4. In such action, where the trial court directed a verdict for damages, based
upon the difference between what the buyer would have paid the seller for
each machine plus the express thereupon, and the price that he would have
received for each machine, it is held, pursuant to § 7153, Comp. Laws 1913,
that upon the evidence the proper measure of damages was applied.

Opinion filed May 28, 1919.

Action on dealer’s contract for failure to deliver typewriters.
Verdict directed for plaintiff in District Court, Cass County, Cole, J.
From judgment entered and motion denying judgment non obstante,

or, in the alternative, for a new trial, the defendant appeals,

Judgment modified and affirmed.
M. A. Hildreth, for appellant.
In any contract where there is no provision whatsoever releasing the

party from performance, extraordinary conditions like strikes, de-
struction of property, fire, or tornado or act of God have almost invari-
ably, excepting in a few instances, been considered sufficient excuse for
failure to perform. In contracts where the provision is written in and
made a part of the instrument, the authorities are almost uniform that
such conditions operate, when once established, to excuse the performn-
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ance of the contract, and are a perfect defense upon an action arising for
failure to perform thereunder. Lorillard v. Clyde, 142 N, Y. 462
(opinion by Ch. J. Andrews); Ott v. Murphy, 141 N. W. 462. See
National Defense Act, pp. 428-430, U. S. Comp. Stat. under the head
of Mobilization of Industries; Moore & Tierney v. Roxford Knitting
Co. 250 Fed. 282 ; Cottrell v. Smokeless Fuel Co. 9 L.R.A.(N.S.) 1187;
Malcomson v. Wappoo Mills, 88 Fed. 680; Cotrell v. Smokeless F. Co.
129 Fed. 175; Western Hardware Mfg. Co. v. Bancroft C. S. Co. 116
Fed. 176; 9 Cyc. 631-633; Taylor v. Caldwell, 3 Best & S. 833 ; How-
ell v. Coupland, L. R. 1 Q. B. Div. 258; Bailey v. DeCrespingy, L. R.
4 Q. B. 185; Dexter v. Norton, 47 N. Y. 64, 7 Am. Rep. 415; Ontario
Deciduous Fruit Growers Asso. v. Cutting Fruit Packing Co. 134 Cal.
21, 53 L.R.A. 681, 86 Am. St. Rep. 231, 66 Pac. 29 ; Stewart v. Stone,
127 N. Y. 500, 14 L.R.A. 215, 28 N, E, 596; Wells v. Sutphin, 64
Kan. 873, 68 Pac. 648; Krause v. Bd. of Trustees, 162 Ind. 278, 65
L.R.A. 111, 102 Am. St. Rep. 203, 70 N. E. 267, 1 Ann. Cas. 460;"
Berg v. Erickson, 234 Fed. 817; Dunyan v. Culver, 168 Ky. 45, 181
S. W. 640, L.R.A.1916F, 3, note page 10.

The following English cases sustain the doctrine for which we con-
tend, namely, that in time of war impossibility of performance of con-
tract is a perfect defense; Chandler v. Webster, 4 K. B. 493; Kreel v.
Henry, 2 K. B. 748. -

Barnett & Richardson, for respondent.

Appellant, having prevented such sales by nondelivery, prevented
the respondent from earning the profits which he would have earned
if delivery had been made. This seems to be the rule applied in the fol-
lowing cases: Young v. Land Co. (N. D.) 122 N. W. 1105; Talbott
v. Boyd (N. D.) 88 N. W. 1028.

A shortage of labor, or the difficulty of procuring labor for the pur-
pose of fulfilling a contract, is not a defense for a failure to deliver un-

der the contract.

An exhaustive note on this point is contained in L.R.A.1916F, at
page 31.

“Tt is no excuse for the nonperformance of a contract that it is im-
possible for the obligor to fulfil it, if the performance be, in its nature,
possible. . . . There is a marked distinction not to be overlooked,
in this connection, between & mere disability or inability of a party to



36 43 NORTH DAKOTA REPORTS

perform a contract, and the absolute and inherent impossibility of per-
formance in the true sense. . . . Unless an act is inherently impos-
sible within itself, a contract to do it is binding, although the perform-
ance may be improbable, or even impossible to the promisor. To excuse
performance, the impossibility must be simply more than merely a great
inconvenience, hardship, or even impracticability.” Reid v. Company
(Or.) 73 Pac. 357; Piago v. Summerville (Miss.) 80 So. 342.

“There can be no question but that a party may, by an absolute con-
tract, bind himself or itself to perform things which are subsequently
impossible, or pay damages for the nonperformance, and such construc-
tion is to be put upon an unqualified undertaking, where the event which
causes the impossible might have been anticipated and guarded against
in the contract, or where the impossibility arises from the act or default
of the promisor.” Chicago Co. v. Hoyt, 149 U. S. 1; Mahaska Bank
v. Brown (Towa) 141 N. W. 459; see also note in L.R.A.1916F, p.
20, and cases cited.

Broxson, J. This is an action upon a dealer’s contract for failure
to deliver typewriters pursuant to the terms of an express contract.
Trial was had in the district court of Cass county commencing Janu-
ary 27, 1919, before a jury, and, upon motion made for a directed ver-
dict by both parties, the court directed a verdict for the plaintiff in the
sum of $1,542.25. Pursuant thereto judgment was entered on Feb-
ruary 27, 1919. From an order thereafter made denying the motion
of the defendant for judgment non obstante, or, in the alternative, for
a new trial, the defendant has appealed to this court, from such order
and from the judgment.

Substantially the facts are as follows:

On February 27, 1918, the parties made a written dealer’s contract
whereby the plaintiff was granted the exclusive right to deal in type-
writing machines and supplies sold or dealt in by the defendant com-
pany for a term of one year. It was provided in such contract that the
plaintiff agreed to purchase, take delivery of, and pay for, and the de-
fendant agreed to sell and deliver to the plaintiff, twelve machines each
month during the life of the contract and a greater number each month
as might be ordered by the plaintiff subject to the ability of the defend-
ant to fill such orders in excess of the quantity above mentioned. It was
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also provided in this contract that all machines ordered by the plain-
tiff should be shipped f.o.b., Syracuse, New York, as speedily as possi-
ble by the defendant unless prevented by strikes, fires, orders of court,
or other extraordinary conditions now unforesecn, or over which the
defendant had no control. It was furthermore stipulated that the plain-
tiff agreed to sell exclusively in the territory specified, typewriting
machines of the defendant at prices not less than those set forth in the
regular authorized catalogue of the defcndant, and that plaintiff should
labor diligently during such time for the purpose of selling such ma-
chines ; that he should cstablish a place of business in one of the princi-
pal cities at his own expense for the sale of such machines, and that he
ghould not deal in, sell, or handle typewriting machines other than those
of the defendant excepting second-hand machines taken in exchange as
part payment for defendant’s typewriters, portable machines, and sec-
ond-hand typewriters of all makes. It was further stipulated that the
plaintiff would employ at his own expensc a competent repair man and
that he would keep in good repair all of defendant’s typewriters sold hy
him within the territory. It was further stipulated in such contract
that either of the parties might terminate the same by giving a written
notice of thirty days to that effect.

Pursuant to this contract the plaintiff, who was an experienced
typewriter salesman theretofore engaged in business at Grand Forks,
removed to Fargo, established an office, employed a repair man, and pro-
cceded to act as a dealer in the machincs of the defendant pursuant to
the contract. There is no question raised in the record that the plaintiff
has not complied with the terms of his contract.

On February 27, the plaintiff ordered 32 typewriters.

On March 1, the plaintiff ordered 1 typewriter.

On March 21, the plaintiff ordered 10 typewriters.

On March 26, the plaintiff ordered 10 typewriters.

On April 11, the plaintiff ordered 2 typewriters.

On April 28, the plaintiff ordered 1 typewriter.

On April 29, the plaintiff ordered 4 typewriters.

On April 30, the plaintiff ordered 10 typewriters.

On May 25, the plaintiff ordered 2 typewriters,

On May 29, the plaintiff ordered 1 typewriter.

On July 11, the plaintiff ordered 10 typewriters.
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On July 15, the plaintiff ordered 1 typewriter.

On August 1, the plaintiff ordered 7 typewriters.

The defendant received and accepted these orders.

On July 31, 1918, the defendant gave notice of the cancelation of
the contract, cffective August 31, 1918. During the life of the contract
the defendant delivered only fifty-three machines. The plaintiff claims
that under the contract it was the duty of the plaintiff to purchase and
the duty of the defendant to deliver, during the period between Feb-
ruary 27, 1918, and September 1, 1918, the life of the contract, eighty-
four machines. The defendant contends that under such contract the
plaintiff was entitled to twelve machines during each thirty days or
monthly period commencing February 27, 1918, so that in any event
the plaintiff was not entitled to the delivery of more than seventy-two
machines. The defendant in its answer alleges that by reason of the
state of war existing it was compelled to and did comply with govern-
mental demands in the manufacture and delivery of its typewriting
machines. That this required it to send immense quantities of type-
writing machines to the United States government, which constituted
an cxtraordinary condition unforeseen, against which the defendant
could not provide and which it was unable to foresce. During the
course of the trial the defendant asked leave of the court to amend its
answer to allege, in effect, that after the making of the contract the
parties understood and agreed that delivery should be made under and
in view of the war conditions, and not otherwise. The trial court, up-
on objection made by the plaintiff, denied leave to amend upon the
ground that it introduced entirely a new cause of defense. The defend-
ant also offered to prove in the record that by rcason of the Draft Act
of May 17, 1917, the legitimate force in the manufacturing plant of
the defendant was reduced between 50 and 60 per cent so that the out-
put was curtailed, and it became a physical impossibility for the de-
fendants to make delivery of their machines because of the war condi-
tions,

Furthermore, the defendant offered to prove that under the Act of
June 3, 1916, the Federal government demanded and required a large
portion of their output in preference to private deliveries. This offer
of the defendant was refused by the trial court. In the evidence, the
plaintiff proved his ability to dispose of all the machines so ordered and
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his damages resulting, amounting to $52.50 per machine, less express
charges of $2.75 for each machine. As both parties moved for a direct-
ed verdict at the conclusion of the trial without reservation, the ques-
tions of law and of fact involved were for the court, under the usual rule
heretofore followed in this state.

In the specifications of error the defendant raises two principal con-
tentions:

1. That the trial court erred in directing a verdict for the full amount
of the claim.

2. That the trial court erred in determining that the defendant had
failed to perform its contract in view of the request of the defendant
to amend its answer and its offer of evidence to show that the contract,
made in war time, was subject to war conditions and governmental de-
mands, and to the inabilities thereby imposed upon the defendant con-
cerning deliveries.

We are satisfied that the contract provision requiring a delivery of
twelve machines per month refers not to calendar monthly periods, but
to monthly periods measured from the date of the inception of the con-
tract. The contract was originally drawn for a period of five years.
This meant sixty months from February 27, 1918, and not eixty-one
calendar months, including February at the commencing and February
at the end. The contract subsequently was changed to read as to its
term for one year instead of five years. This plainly meant a twelve-
month period from February 27, 1918, to the same date in the succeed-
ing year. Consequently during that period of time the defendant was
bound to furnish 144, not 156, machines, if the contract survived that
long. The date of the last order was August 1, 1918. No attempt,
ag the evidence discloses, was made to compel the defendant to deliver
twelve machines between the dates of August 27 and August 31, 1918,
The contention of the plaintiff that because there remained four days
after the expiration of the monthly contract period therefore plaintiff
was entitled to reccive twelve machines for that period cannot be sus-
tained. The defendant had thirty days within which to comply with
the contract requirements for the delivery of twelve machines. If the
contract terminated prior to the expiration of that time by the consent
and agreement of the parties, the plaintiff manifestly cannot claim a
delivery within a period of time not covered by the contract; for the
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defendant had thirty days, not four days, within which to deliver the
required machines. We are, therefore, clearly of the opinion that the
defendant, pursuant to the contract, was required to deliver only seven-
ty-two machines instead of cighty-four, and that the trial court there-
fore, in any event, should not have directed a verdict for the plaintiff
in excess of damages sustained by reason of the failure to deliver nine-
teen machines.

We are clearly of the opinion that appellant’s second contention can-
not be sustained. Neither the evidence offered nor introduced by the
defendant make applicable the legal principles and cases cited by the
defendant as a legal justification for the nonfulfilment of the contract
terms, through war conditions or war necessities, preventing defend-
ant’s compliance.

The contract was made after a state of war was existing. Under its
terms the defendant had the option to terminate it at any time upon
thirty days’ notice. If the defendant became heavily burdened by war
conditions and governmental requirements, it could readily at any time
relieve the plaintiff, as well as itself, from the contract terms by a no-
tice of the cancelation thereof. It chose otherwise to do, at least until
August 31, 1918, and to attempt to take care of plaintiff’s orders.

The record does not disclose any notice to the plaintiff that the de-
fendant would not and could not make dcliveries on account of govern-
mental requirements and war conditions. There was no attempted
showing of obligatory compliance with governmental orders which re-
sulted in defendant’s involuntary disability to make deliveries.

The fact that the defendant in its rule book of May 15, 1918, stated
that the company reserved the right to determine the order in which
machine deliveries shall be made, on account of war conditions and
government orders, did not operate to relieve the defendant, nor the
plaintiff, from the requirement to respectively dcliver, and to take,
twelve machines every month. If anything, this shows an intention,
voluntarily, to continue the contract instead of trying to eseape its
terms.

Clearly upon this record it must be presumed that the defendant con-
sented to a continuance of this contract, in addition to its government
orders, and in connection with the war conditions to which it was sub-
ject.
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As bearing upon this question, see Moore & Tierney v. Roxford Knit-
ting Co. 250 Fed. 278; Mawhinney v. Millbrook Woolen Mills, 105
Mise. 99, 172 N. Y. Supp. 461; Columbus R. Power & Light Co. v.
Columbus, 249 U. 8. 399, 63 L. ed. 669, 6 A.L.R, 1648, P.U.R.1919D,
239, 39 Sup. Ct. Rep. 349 ; Kingsville Cotton Qil Co. v. Dallas Waste
Mills, — Tex. Civ., App. —, 210 S. W. 832.

The appellants also contend that, in any event, the trial court erro
neously directed a verdict allowing the plaintiff as damages the differ-
ence between the selling price of the defendant for cach machine, plus '
the express thereupon, and the retail price at which the plaintiff was
required to sell pursuant to the contract. The trial court did not err
in this regard. Both parties having made a motion for a directed ver-
dict without reservation, the trial court had the right to determine the
facts concerning the damages as well as the law applicable, as the meas-
ure thereof. It could do this as well by directing a verdict, pursuant
to the motion of one of the parties, as by making findings of fact. Aber
v. Twichell, 17 N. D. 229, 116 N. W. 95.

In the evidence there is mo particular controversy concerning dam-
ages; the plaintiff testified that he always had more than sufficient
money with the defendant to pay for the typewriters delivered to him.
The defendants specifically objected concerning this testimony, upon
the ground that it was irrelevant to the issue whether he paid cash or
paid for the goods later on. The plaintiff specifically testified that he
would have been able to have disposed of these thirty-one machines,
end more if they had been furnished to him. Under this contract the
plaintiff was precluded from selling these machines at a lesser price
than the price fixed by the defendant. If the machines had been de-
livered to him he would have received, under the evidence, such price.
In such case, the measure of his damages, therefore, is the difference
between such price fixed by the defendant, being the value of the type-
writer to the buyer, over the amount which would have been due to the
defendant, under the contract, if the machines had been delivered, plus
the express upon each machine. Comp. Laws 1913, § 7153; Young v.
Metcalf Land Co. 18 N. D. 441, 450, 122 N. W. 1101 ; Talbot v. Boyd,
11 N. D. 81, 85, 88 N. W. 1026. Such rule of damages was properly
applied in this case in measuring the profits that the plaintiff would
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have received, for the rcason that the evidence offered to establish the
same was neither uncertain nor speculative. 17 C. J. 788.

We have examined other specifications and contentions made by the
defendant, and we determine them to be without merit.

The judgment of the trial court, accordingly, should be reduced so
as to read $945.25 instead of $1,542.25. It is so ordered. The ap-
pellant will recover costs of this court upon this appeal.

Grack, J. I concur in the result arrived at by the court in the ma-
jority opinion in the above-entitled case.

Rosixson, J. This is an appeal from a judgment on directed ver-
dict for $1,542.25. The complaint is based on a written contract dated
February 27, 1918, The plaintiff agrees to sell typewriting machines
for defendant. He agrees to purchase twelve machines a month and
defendant agrees to furnish the same from time to time as ordered at a
discount of 50 per cent from the list price, payable in cash with the
order or C. O. D. The complaint avers that the average profit to plain-
tiff on each machine was $54.50, which is manifestly untrue. It avers
that defendant refused to ship plaintiff twelve machines a month to his
damage $1,674.26. The contract was terminated by notice of cancela-
tion on July 31st, to become effective August 31st. During the life of
the contract defendant was bound to fill cash or C. O. D. orders for
twelve machines a month. The total of all orders was ninety and they
were given without cash. They were given on uncertified checks, which
are commonly a poor substitute for cash. On such orders defendant
shipped fifty-thrce machines and failed in the shipment of ninetcen.

Now the measure of damages was thus: “The excess, if any, of the
value of the property to the buyer over the contract price.”” Comp.
Laws, § 7153. The complaint does not state facts or in any way
show the damage. It does aver that the average profits upon said
machines to the plaintiff was the sum of $34.50, and that by reason of
the failure of defendant to comply with the contract the plaintiff suf-
fered damages to the sum of $1,674.26, but that is manifestly untrue,
and it does not show “the exccss valuc of the property to the buyer over
the contract price.” The list price of each machine was from $105 to
$117. The plaintiffi was bound to sell each machine at half the list
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price, to pay freight or express on it from Syracuse, New York, to keep
it in repair when sold, and to incur the expense of making sales and
the risk of collecting the money. The alleged damage assumes that the
machines were sold without any risk or expense. That is manifestly
preposterous. The seller of typewriting machines does well when he
makes a clear profit of 50 per cent on his investment. Surely he does
not make 100 per cent. If machines could be sold at list price, without
any trouble, risk, or expense, then for making a sale there would be
no occasion for paying half the list price. In directing a verdict the
court was manifestly in gross error. Hence the judgment must be re-
versed and the case remanded for a new trial. It is true that in this
case both parties moved for a directed verdict, but as the court did not
take the case from the jury and decide it on findings of fact and con-
clusions of law, the appeal does not make it a court case and warrant
this court in trying the case anew. And, in any event, the case must
be remanded, because there has been a mistrial. Neither the complaint
nor the evidence bears on the proper measure of damages.

MARY FORD, Respondent, v. CHARLES J. FORD, Appellant.
(173 N. W. 454.)

Divorce — desertion — property settlement betwcen parties.
This is an appeal from a decree of divorce. It presents only a question of
fact on which the judgment of the court is clearly right.

Opinion filed May 23, 1919. Petition for rehearing denied June 7, 1919.

Appeal from the District Court of Stutsman County, Honorable V.
A. Coffey, Judge.

Affirmed.

Geo. W, Thorp and Russell D. Chase, for appellant.

“From all these facts, we conclude that, while defendant charged
marital infidelity against plaintiff that did not exist, and while such
charges tended to destroy the domestic happiness of these parties, and
may have caused plaintiff mental suffering, yet facts and circumstances
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for which plaintiff was, to a large extent, direetly responsible so far jus-
tified the defendant in making such charges that it does not now lie in
plaintiffi’s mouth to accuse her of extreme eruelty for so doing.” Me-
Allister v. MeAllister, 7 N. D. 32¢; Mosher v. Mosher, 16 N. D. 269;
14 Cye. 607; Thompson v. Thompson, 32 N. D. 530.

The acts and interference of relatives do not counstitute cruelty on
the part of the defendant, nor can such be distorted into grounds for
divorce. Gray v. Gray, 31 N. D). 618.

The eruelty contemplated by the law must operate upon the husband
or wife while living in the relation of husband and wife. She had al-
ready destroyed the legitimate ends of her marriage by her desertion
and persistent association with Danckas. DBceach v. Beach (Okla.) 46
Pac. 514; Mahnken v. Mahnken, 9 N. D. 188.

Knauf & Knauf, for respondent.

Carpenter v. Carpenter, 30 Kan. 712, 2 Pac. 122; Gibbs v. Gibbs,
18 Kan. 419; DBennett v. Dennett, 24 Mich. 151; Whetinore v. Whet-
more, 49 Mich. 417; Caruthers v. Caruthers, 13 Towa, 266; Wheeler
v. Wheeler, 53 Towa, 511; Smith v. Smith, 6 Or. 100; Kennedy v.
Kennedy, 73 N. Y. 369; Latham v. Latham, 30 Gratt. 307; Cook v.
Cook, 11 N. J. L. 195; Bever v. Bever, 50 Wis. 254; May v. May, 62
Pa. 206; eebe v. Beebe, 10 Towa, 133; Mahnken v. Malnken, 9 N.
D. 189; Palmer v. Palmer, 7 N, W. 760; Andrews v. Andrews, 52 Pac.
298; Lleichard v. Reichard, 83 N. W. 1008; Wagner v. Wagner, 30
N. W, 766; Berdolt v. Berdolt, 77 N, W, 399; Comp. Laws 1913, §

4382,

Ropixsox. J. This is a suit for the dissolution of a matrimonial
partnership. Each party does charge that the other has been guilty of
love’s treason; each party demands that the partnership be dissolved.
There is no demand for the care and custody of children, because there
are none. There is no scrious contest over property, because the par-
ties have been good enough to make a settlement which the court has
adjudged to be just and equitable. IIe has duly conveyed and trans-
ferred to her a share of the property, and the conveyance was made
for a good and valuable consideration, becanse she in writing agreed to
accept it in lieu of alimony and all claims against the defendant, and
there is nothing in the pleadings nor in the evidence to impeach the
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conveyance. And because of the amicable property settlement the de-
cree of divorce was given without costs to either party. Defendant
was not required to pay alimony, attorneys’ fees, or costs. And the
divorce inures to the freedom and benefit of the one as much as to the
other. Surely neither party has any just cause of complaint. Seldom
does an appeal to the courts terminate so happily. Indeed it is hard
to discover the purpose of the appeal to this court, unless it be to
secure an affirmance of the judgment.

While there is no occasion for reviewing the facts or the evidence,
as a matter of form it may be said: In the springtime of life, when
she was twenty-two and he a few years older, the parties met, and it
was love at first sight. They quickly formed a matrimonial union
and yoked themselves together, and to improve their fortunes each
worked hard late and early. He took her with him into the fields, and
day after day she did the work of a man. She was to him a partner,
a wife, and a hired man. But the strain was too much for her. After
five or six years she broke down and had to quit the field work. Then
he rented the farm—three quarter sections—to her cousin and to one
Meyers, who had a young and vivacious wife in whose company the
plaintiff took delight, but defendant became jealous and charged that
she delighted in the company of a cousin. When defendant rented
the farm he took his good wife to live in two little rooms which he con-
structed as an addition to the house of her father. It seems his wish
was for her to remain like a good domestic animal in a stall, and not
to go out without his kind permission. She did not obey. He just
put up his fist, as he says, to stop her from going out of the door, and
she fell against it and hurt herself ; but she and the other witnesses say
that he struck her a hard blow and knocked her down and severely in-
jured her,—and such was the finding of the trial court. That was on
June 7, 1917. Then she commenced this action, and in two days the
parties met and made a settlement of their property affairs. He
served an answer denying the cruelty, and about six months after-
wards—a few days before the trial—he served an answer charging
that in July, 1917, the plaintiff committed adultery with her cousin,
and demanding a reconveyance of the property. On the trial he said
that one morning in July, at 5 A. M., he walked into an open door and
saw the fair lady and her cousin sleeping on the same bed, and that he
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silently stole away and never made mention of it to any person until
the time of amending the answer. But, as it appears, the story is as
untrue as it was ridiculous. Indced it seems the defendant did not
perceive that he was under any legal or moral obligations to speak the
truth,

The judgment is clearly right and it is affirmed.

Gracg, J. I concur in the result.

ALBERT ROSTEN, Martin Borstad, and Adam Piper, Appeliante,
v. BOARD OF EDUCATION of Village of Wild Rose and O.
B. Lia, Clerk of the School Board, Respondents.

(173 N. W. 461.)

Schools and school districts — annexation of territory for school purposes
== petition — notice — withdrawal of names from petition — section 1240,
Compiled Laws 1918, construed.

1. The special school district of Wild Rose sought to annex certain territory
for school purposes. A petition signed by a majority of the voters of the terri-
tory to be annexed was presented and filed with the board of education of such
special school district. The board of education gave notice of the time and
place of hearing of such petition; between the time of filing the petition and
the date of hearing, sufficient number of signers of the petition had in writing
withdrawn their names from the petition and filled such withdrawals with
the clerk of the school district prior to the time of the hearing, so that the
number of names remaining on the petition in favor of the same, if the with-
drawal of names was legal, would leave the petition with less than a majority
of the signatures of the qualified voters of the territory sought to be annexed;
Aeld that such petitioners had the right to withdraw their names from the
petition at any time before the board of education legally made an order an-
nexing the territory; held, construing under § 1240 of the Compiled Laws of
1913, that the petitioners had a legal right to withdraw their names from the
petition at any time prior to the time of the making of a legal order by the
board of education annexing such territory.

Schools and school districts —annexation of territory —notice to voters -
section 1240, Compiled Laws 1913, construed.

2, Section 1240 of the Compiled Laws of 1913 is an amendment of § 949

of the Revised Codes of 1905. Under § 949, the board of education could make
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the annexation after a proper petition was filed without giving any notice to
the petitioners or voters in the territory to be annexed. Section 1240 requires
the giving of fourteen days’ motice of hearing before the board of education
can make an order annexing the territory, and then the order cannot be made
until five days after day of hearing on the petition.

Opinion filed May 19, 1919. Rehearing denied June 13, 1919,

Appeal from the District Court of Williams County, North Dakota,
Honorable Frank E. Fisk, Judge.

Reversed.

Greene & Stenerson and H. B. Wingerd, for appellants.

Either one of these plaintiffs could maintain the action alone, he
having the qualifications of voter and being a freeholder and taxpayer
residing within the territory sought to be annexed. Comp. Laws
1913, §§ 7403, 7406.

“Each petitioner acts on his individual responsibility, and if he
should change his mind on the question whether a new township would
better serve the convenience of the inhabitants therein residing, or if
he should be induced to sign it under a misapprehension, or through
undue influence, he ought to have the right to correct his mistake.”
Littell v. Vermillion County, 198 Ill. 205, 65 N. E. 78; State ex rel.
Morgan v. Co. Commissioners (Neb.) 4 N. W. 373; Slingerland v.
Norton (Minn.) 61 N. W, 823; Dunham v. Fox, 100 Iowa, 131, 69
N. W. 436; La Londe v. Board (Wis.) 49 N. W. 960; Slingerhead v.
Norton (Minn.) 78 N. W. 631; Black v. Campbell, 112 Ind. 122, 13
N. E. 409; State v. Boyden, 15 Ann. Cas. 1122, and extended note,
21 8. D. 6.

Fisk & Murphy, for respondents. :

A private individual or single taxpayer may sue as an individual,
in cases of this sort, only when he suffers some special damage distinct
from that of the balance of the community, 30 Cye. 113, 114; Wood
v. Bangs, 1 Dak. 179, 46 N. W. 586.

So far as affecting the jurisdiction which had already attached was
concerned, the protests and remonstrances were of no effect. They were
proper to be taken into consideration by the board in passing upon the
merits of the petition, but they were not available for any other pur-
pose. It must be remembered that jurisdiction does not attach as of
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the day when the board acted, but as of the day when the legal petition
was filed. Sim v. Roscholt, 11 L.R.A.(N.S.) 372; Territory v. Veal,
35 L.R.A.(N.S.) 1113; State v. Boyden (S. D.) 15 Ann, Cas. 1122,

Grack, J. Appeal from the distriet court of Williams county, Frank
E. Fisk, Judge.

This is an injunctional action to restrain the defendant school board
from exercising jurisdiction or authority over certain territory which
the defendant sought to annex to the Wild Rose special school district,
and from levying taxes, issuing bonds, or doing any other act in fur-
therance of such alleged annexation, and to finally determine whether
or not the order of annexation was valid.

The material facts in the case are as follows:

On March 22, 1917, a petition was filed with the board asking that
certain descriptions of land mentioned in the petition and located in
Divide county, but adjacent to the Wild Rose special school district,
be annexed to this special school district. The petition contains the
names of twelve men and three women, Some of the petitioners were
not qualificd to sign the petition. At the trial the names of those not
so qualified were stricken from the petition. After striking off such
names, the number of names of qualified petitioners remaining on the
petition constituted a majority of the voters of the adjacent territory
sought to be annexed, unless prior to the time of making the order an-
nexing such territory they had legally withdrawn their names there-
from in sufficient number as to leave the board without power or
authority to make such order.

On the 23d day of March, the board met for the purpose of consid-
ering the petition, and at that time made an order to the effect that it
was for the best interest of the school and of those in the territory to
be attached that the petition be granted, and entered an order that
from that date such territory was annexed to the special school district
for school purposes. The board, however, took this action without giv-
ing the fourteen days’ notice as required by § 1240 of the Compiled
Laws of 1913.

On April 24th, the board by resolution rescinded the order of annex-
ation of March 23d, and after such resolution had passed and on the
same day they passed another resolution requiring the clerk of the
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school board to give the required notice above referred to, and appointed
a meeting for May 14th to consider the petition for annexation.

On the last-mentioned date a meeting was held at which many people
were present, and practically all of the signers of the original petition
for annexation withdrew their names from the petition. Most of the
withdrawals, however, had been filed with the clerk on May 2d. Not-
withstanding such withdrawals and the presenting of remonstrances
against the granting of such petition, the board, subsequent to the 14th
day of May, made an order annexing the territory in question to the
special school district.

The question presented in this case is: After the acceptance and
determination of the sufficiency of the petition as it existed on the 23d
day of March, 1917, may the petitioners or any of them legally with-
draw their names from the petition prior to and including the day
fixed for consideration of the petition? Did the board of education
lose jurisdiction, or more properly power or authority, to make an or-
der annexing the territory where those who had previously signed the
petition, thereafter and before the expiration of the fourteen-day no-
tice, withdrew their names from the petition in such number as to leave
thereon less than a majority of the legal voters in the territory sought
to be annexed ?

The law which determines this matter is that relative to special
school districts at the time the controversy arose. We think the coun-
sel for both parties have overlooked the law which is really applicable
to the case. Section 1240 of the Compiled Laws of 1913 is an amend-
ment of § 949 of the Revised Codes of 1905, the amendment having
been made by § 133, chap. 266, of the 1911 Session Laws.

Section 949 in part reads as follows: “When any city, town or
village has been organized for school purposes and provided with a
board of education under any general law or a special act, or under
the provisions of this article, territory, outside the limits thereof but
adjacent thereto, may be attached to such city, town or village for school
purposes by the board of education thereof, upon application in writing
signed by a majority of the voters of such adjacent territory.”

The remainder of § 949 of the Revised Codes is substantially re-
tained in § 1240 of the Compiled Laws of 1913, with the exception

that there is no provision in § 949 for any notice of any kind or char-
43 N. D.—4.
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acter to be given prior to the time the order of annexation is made by
the board of education.

In § 1240, Compiled Laws of 1913, which is part of chap. 266 of
1911 Session Laws, there is provision made for the giving of notice
of the time when a hearing shall be had before the board with reference
to the annexation of the territory sought to be annexed. It is in this
respeet that § 1240 of the Compiled Laws of 1913 amends § 945 of
the Revised Code of 1905. The provision in § 1240 with reference to
such notice is as follows: “Provided, further, that in all cases fourteen
days’ notice of a hearing before the board shall be given, by publication
in the necarest newspaper and posted notices in conspicuous places,
three in the special district, three in the territory sought to be an-
nexed, and three in the distriet remaining from which the territory
shall be taken. And such territory shall not become a part of the special
district until five days after such hearing, upon order of the board as
hereinbefore provided.”

At the time of the decision of the case of Greenficld School Dist. v.
Hannaford Special School Dist. 20 N. D. 393, 127 X. W. 499, § 949
was in full force and effeet, and was in that case construed, and it con-
tained no provision for notice to be given of any hearing on the peti-
tion for annexation. At that time, when a petition for anncxation of
territory to a special school district was presented to the board of edu-
cation, or when any city, town, or village has been organized for school
purposes and provided with the board of education, and sought to an-
nex adjacent territory, the board of education could act upon the peti-
tion as soon as presented and immediately make or refuse to make the
order of annexation. It was not then required by law to give notice
of a hearing upon the pectition at which objections might be heard
against the granting of the petition or the annexation of the territory
sought to be annexed. It is entirely different under § 1240; there
fourteen days’ notice of a hearing must be given in the time and manner
above stated in the provision relative thercto. It will be noticed that
the law has by great particularity provided in what mauner such notice
shall be given. It is further to be noted that the territory cannot be
annexed until the expiration of five days after the hearing. What,
then, is the purpose of the hearing?

Respondent contends that as soon as the petition is filed, the school
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board has jurisdiction of the matter, and that on the 23d day of March,
1913, it had passed upon and determined the sufficiency of the petition.
This contention of the respondent amounts to this,—that after the peti-
tion is received and filed and its sufiicicney passed upon by the board
of education, that thereafter it would make no difference what remon-
strance or objections were made by any of the petitioners or withdrawal
of names therefrom, it could in no way affect the right of the board or
its jurisdiction to make an order annexing the territory, and in effect
respondents contend that the board of education could make its order
annexing the territory at any time after the filing of the petition.

All of this reasoning would be fairly sound under § 949 of the Re-
vised Codes. We do not believe, however, it is sound since § 949 has
been amended in the respect we have heretofore stated. We are of the
opinion that § 949 was amended in the manner we have stated to pre-
vent the recurrence of similar abuses and hardships as had prevailed
and arisen thereunder, and to afford the voters in the territory sought
to be annexed an opportunity to take proper steps to prevent the annex-
ation.

Unless this is true, there would be no merit in the amendment. The
fourteen-day period was for the purpose of affording time in which to
make objection of such nature and character to the granting of the
petition as would go to the sufficiency of the petition. As we view
the matter, upon the day when the order is made annexing the territory,
the petition, from and after the expiration of fourteen days’ notice,
would have to be suflicient in order to support the order, that is, there
would have to be upon it at the time of making the order the signature
of a majority of the voters in the territory to be annexed who had not
at that time in some manner withdrawn their names therefrom.

It seems to us it was the intention of the legislature in amending §
949, to provide a means whereby those who signed a petition to annex
territory to a special school district might reconsider their act in sign-
ing the petition and withdraw their names therefrom at any time with-
in the fourtecn-day period; that it was further the intention of the
legislature that there should be a sufficient petition at the time of the
making of the order annexing the territory ; that if there was not a suf-
ficient petition at such time, then the board of education would not
have authority to make the order annexing the territory, Unless this
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be true, the amendment would be of little effect; for if the board of
cducation has the power at any time after a petition is filed with it, to
make the order annexing territory without regard to any remonstrance
against the making of the order, and regardless of the fact that suffi-
cient names have been withdrawn from the petition by proper notice
filed with the clerk so that the number of names legally remaining on
the petition is less than a majority of all the legal voters in the terri-
tory affected, then certainly the amendment is of little or no force and
effect.

The amendment, we are certain, was for the purpose of correcting
abuses which had arisen under § 949. Section 1240 of the Compiled
Laws of 1913 is a law which applies directly to this case. The re-
spondents claim that the principle of law stated in Sim v. Rosholt, 16
N. D. 77, 11 L.R.A.(N.S.) 372, 112 N. W. 50, is applicable to the
case at bar, With this we do not agree. In that case it was held that
jurisdiction of the board of drain commissioners to order a drain is ac-
quired by the filing with the board a petition as required under § 1821,
Revised Codes of 1905, Comp. Laws 1913, § 2464; that after such
jurisdiction is thus acquired and the board has taken action thereunder,
it cannot be devested of such jurisdiction by the action of the petition-
ers withdrawing their names from the petition. An examination of §
1821 of the Revised Codes of 1905 discloses that the power of the
drain commissioners under a petition for a drain filed with them is
very similar to those of the board of education with which a petition
for annexing territory was filed, under § 949 of the Revised Codes of
1905. Under § 1821, all persons whose lands were affected by the
drain might appear before the board of drain commissioners and ex-
press their opinion upon the matters pertaining thereto. There is no
provision, however, in that section prohibiting the drain commission-
ers from making the order establishing the drain until after a hearing
is had thereon; nor were those affected by the drain entitled to be
heard before the making of the order establishing the drain. The law
with reference to drains provides in § 1825, Comp. Laws 1913, § 2468,
that an assessment made is subject to review and that ten days’ notice
shall be given of the time and place when and where such assessment
will be reviewed by the board of drain commissioners.

Tt is not difficult to discern the similarity between the powers of the
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drain commissioners under the law to which we have referred under
§ 1821, etc., of the Revised Codes of 1905, and those of the board of
education under § 949. If § 949 had not been amended, the reasoning
of the Sim v. Rosholt case would have considerable force.

Under § 1821 of the Drain Law, the drain commissioners not only
could perform the ministerial act of receiving and filing a petition for
the drain, but immediately upon the filing thereof could quasi judicially
determine its sufficiency, and the same reasoning applies to § 949. It
might be well at this point to distinguish powers which are ministerial
and those which are quasi judicial in their nature, as possessed by
boards such as drain commissioners, boards of education, etc. A more
appropriate case than this rarely arises, for the purpose of distinguish-
ing between such ministerial acts and the exercise of such quasi judi-
cial functions, The act of the board of education in this case in filing
a petition for the annexation of the territory in question, and their
further act in giving fourteen days’ notice of the time and place such
petition would be heard, were purely ministerial acts and which are
to be performed in the manner directed by the statute relative thereto.
In fact, their every act to be performed in the annexation of the terri-
tory, from the inception of the petition to the point where the order of
annexation is made, is in effect by statute a ministerial act,—the board
of education does not act quasi judicially until it proceeds to make the
order annexing the territory ; that act is of a quasi judicial nature. The
right, authority, and power to make such order of annexation does not
accrue until after the expiration of the fourteen days’ notice of the time
and place of hearing such petition.

If, after the expiration of the fourteen days’ notice, the petition is
legally sufficient at the time the order is made, the board has power
and authority to make the same. If, however, the petitioners have the
right to withdraw their names from the petition at any time prior to
and upon the day of hearing, and in the light of § 1240 we hold they
have, and a sufficient number does withdraw their names from the peti-
tion within the time stated, so that the remaining names on the peti-
tion which desire the annexation of the territory are less than a majo-
rity of all the voters in the territory to be annexed, then such board has
no right, authority, or power to make such order.

Under § 949 of the Revised Codes of 1905, it is scarcely to be doubt-
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ed that the powers thercin conferred upon boards of education were
used or exercised in an arbitrary manner. It is common knowledge
that it is never very difficult to get a petition such as the one in this
case signed. Petitions of any character for a lawful purpose are gen-
erally very readily signed, and it was thus with petitions ecirculated
under the authority of § 949. Many of the signers of a petition under
§ 949, it may be assumed, did not realize that by so signing they had
placed themsclves where they could make no further objection so far
as the board of education was concerned, and it may be assumed that
many of them did not realize they were conferring an absolute author-
ity upon the board to at once make an order immediately annexing such
territory, and we must assume that it was from the hardships, dissatis-
faction, and complaint which arose as a result of proceeding had under
§ 949, that caused that section to be amended as set forth in § 1240
of Compiled Laws of 1913,

This conclusion seems almost irresistible, and we believe it is cor-
rect. We hold, therefore, for the foregoing reasons, that the board of
education of Wild Rose had no power or authority to annex the terri-
tory in question at the time it made its order annexing the same. We
hold that those who withdrew their names from the petition had a
right to do so at any time prior to and including the day of hearing of
the petition; that after the withdrawal of such names, the petition is
insufficient under § 1240, it containing less than a majority of the voters
in the territory sought to be annexed, and the board of education for
that reason was without power or authority to make the order of annex-
ation.

The judgment appealed from is reversed and the board of education
of Wild Rose, the defendants in this action, are permanently enjoined
from exercising or assuming to exercise any authority or jurisdiction
over the territory in question which is sought to be annexed to the
special school district of Wild Rose. The appcllants are entitled to
statutory costs on appeal.

Cuzistianson, Ch. J. (concurring specially). There are many de-
cisions dealing with the right of one who has signed a petition initiat-
ing a proceeding for a public purpose to withdraw his name from such
petition. None of the cases deny the right of a petitioner to withdraw
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his name while the petition is still in circulation and before it has been
filed or presented to the person or body to whom it is addressed. Nor
do any of the cases recognize the right to withdraw from the petition
after it has been finally acted upon and the prayer thereof granted.
Note in 11 L.R.A.(N.S.) 372. In a number of jurisdictions it is the
rule that one who has signed a petition may withdraw his name there-
from at any time before final action has been taken by the board or
officer empowered to determine the matter which the petition asks to
have dctermined. Note in 15 Ann. Cas. 1125. In other jurisdictions
the right to withdraw from a petition is more limited, and is deemed
terminated where the officer or board to whom it is presented recog
nizes the validity of the petition and takes some action thereon looking
toward the final disposition of the proceeding initiated by the petition.
.~ Notes 11 L.R.A.(N.S.) 376 and 15 Ann. Cas. 1126. The latter rule
was recognized by this court in Sim v. Rosholt, 16 N. D. 77, 11 L.R.A.

(N.S.) 372, 112 N. W. 50, as applicable to a petition for a drain. I
" have had some difficulty in distinguishing the instant case from the
rule announced in the Rosholt Case. But in view of the differences
between the statutes, the nature of the two proceedings, and the char-
acter of the action taken by the board of drain commissioners in the
Rosholt Case and the action taken by the board of education in the case
at bar, I am not prepared to say that such action had been taken by
the board of education upon the petition involved in this case as to pre-
vent one who had signed the petition to withdraw his name therefrom.

Birpzerr, J. (concurring specially). I concur in the conclusion
reached in the opinion of the court as prepared by Mr. Justice Grace;
but it is not clear to me that the distinction drawn in that opinion be-
tween § 949 of the Revised Code of 1905 and § 1240, Compiled Laws
of 1913, the latter being an amendment of the former, providing for
notice and a hearing, is sufficient to control the decision of the question
involved. The question presented for decision is, as stated, the right
of the petitioners to withdraw their names before the board of educa-
tion has acted on the petition and attached the territory. In the case
of Greenficld School Dist. v. Hannaford Special School Dist. 20 N. D.
393, 127 N. W. 499, this question was not involved. But the remarks
in that case concerning the function of determining the sufficiency of
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the petition are, admittedly, somewhat pertinent. As I read § 949 of
the Revised Code of 1903, the board of education was authorized, upon
proper application being made, to make an order of annexation, and,
as pointed out in the opinion by Mr. Justice Grace, no notice and no
hearing was nceessary. It would appear to me, therefore, that the
board of education was required to take no step in recognition of the
petition or toward achicving the end desired by petitioners until it
should make the order. This being true, it would seem that, before
anything is done under the petition, the petitioners should be free to
withdraw their names, Under § 1240, Compiled Laws of 1913, how-
ever, the board must first determine the existence of a valid petition
in order that it may give the statutory notice of a hearing thereon.
Thus, there must be at least a preliminary determination of the suffi-
ciency of the petition. So, under the amended statute, it seems to me
that there is less, instead of greater, reason for allowing petitioners to
withdraw before final action is taken than under the former statute.

But I am satisfied that under either statute a petitioner may with-
draw before final action is taken; for in both the legislature has given
to boards of education the power to annex adjacent territory only “up-
on application in writing signed by a majority of the voters of such
adjacent territory.” And if at any time before the order of annexa-
tion has been made, the application is altered by being converted into
a protest, applicants by withdrawing their signatures would, in effect,
withdraw their application. If the contention of the respondents is
correct, it would make possible the annexation of territory upon the pro-
test of the majority of the voters instead of upon their application,
and thus the statute would not only be defeated, but reversed. One
can hardly be said to be applying for certain action when he is in fact
protesting against it.

There are no preliminary steps involving material items of expense
in attaching adjacent territory to a school district as is the case with
the organization of drainage districts. When a drainage petition is
filed, jurisdiction is immediately conferred to do preliminary work of
importance and involving expense; hence there is a clear ground for
distinction between this case and the case of Sim v. Rosholt, 16 N. D.
77,11 LR.A.(N.S.) 372, 112 N. W. 50.

For the foregoing reasons I concur.
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THOMAS SMITH, Respondent, v. J. H. BLOOM, E. H. Dummer,
the Capital Printing Company, a Corporation, Dakota Printing &
Stationery Company, a Corporation, and the Northwestern Press
Association, a Corporation, Appellants.

(173 N. W. 171.)

Mortgages = foreclosure = by action — foreclosure of separate mortgages in
same action.

1. In an action of foreclosure, two different mortgages, not executed by the
same parties, may be foreclosed in the same action where they stand as secu-
rity for the principal indebtedness upon which the action to foreclose is being
maintained.

Mortgages = foreclosure by action — separate mortgages.

2. In an action upon a promissory note for which a certain anterior mort-
gage stood as security pursuant to an agreement, and for which a certain sub-
sequent mortgage, together with a note signed by one of the parties to the
principal note, likewise stood as additional and collateral security, the fore-
closure of both mortgages may be had in the same action.

Specifications of error on appeal.
3. In such action, the other specifications of error made by the appellants
have been examined and found to be without merit.

Opinion filed May 23, 1919. Rehearing denied June 13, 1919.

Action upon a promissory note and to foreclose certain mortgages.

From a judgment for the plaintiff, in District Court, Burleigh Coun-
ty, Nuessle, J., the defendants have appealed.

Affirmed.

Theodore Koffel, for appellants,

The demurrer should have been sustained cn the ground that several
causes of action were improperly united. Sleeper v. Baker, 22 N. D.
386, 39 L.R.A.(N.S.) 864, 134 N. W. 717; Tyner v. Stoopes, 11 Ind.
22, 71 Am. Dec. 341; Re Waddell-Entz Co. 67 Conn. 335; 35 Atl.
257; 10 Ky. L. Rep. 359; 6 Duer, 583; 3 Wyo. 803; First Nat. Bank
v. D. S. B. Johnson Land & Mortg. Co. 97 N. W. 748,

That the averments must all be shown upon the face of the complaint
without the aid or reference to any exhibits, and if the mortgage should
be held insufficient upon demurrer. C. Aultman & Co. v. Siglinger,
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50 N. W. 911; Clyde v. Johnson, 4 N. D, 92, 58 N. W. 512; Scott &
B. Mercantile Co. v. Nelson County, 14 N. D. 407, 104 N. W. 528;
Eby v. Ryan, 35 N. W. 225; Andrews v. Wynn, 54 N. W, 1047.

Defendants’ motion that plaintiff's complaint be made more definite
and certain as to the amount claimed or the amount in controversy, and
the nature and extent of the relief prayed for, should have been granted.
McCrary v. Lake City FElectric Co. 117 N. W. 964 ; Batterson v. Chi-
cago & G. T. R. Co. 13 N. W. 508; Logan v. Frecks, 14 N. D. 127, 103
N. W. 426; Weber v. Lewis, 126 N. W. 105.

The defendants’ motion that plaintiff be required to set out his
various causes of action, if any, separately, should have been granted.
Ives v. Williams, 19 N. W. 562; Dumell v. Terstegge, 85 Am. Dec.
466.

Every deposition intended to be read in evidence on the trial must
bo filed at least one day before the trial. Comp. Laws 1913, § 7905;
Walters v. Rock, 18 N. D. 45, 115 N. W. 511; Hunnstel v. State, 86
Ind. 431; Ueland v. Dealy, 11 N. D. 530, 89 N. W. 325.

It is not sufficient for a party to mark a paper an exhibit and offer
it without proving its execution and delivery, and also that it is the
same paper that is set out in his cause of action. Stoddard v. Lyon,
99 N. W. 1116.

The defendants’ motion for judgment of dismissal should be granted
‘because of the state of the record. Ibid.

There is no testimony in the record, that the lien or claim of the
Dakota Printing & Stationery Company, if they had any, is inferior to
that of the plaintiff, not even by inference, and this omission is fatal.
Force v. Peterson Mach. Co. 7 N. D. 220, 116 N. W. 84; Rust-Owen
Lumber Co. v. Fitch, 52 N. W. 879.

W. L. Smith and F. E. McCurdy, for respondent.

Counsel are required to discuss errors assigned or points raised, or
they will not be considered. Silt v. Hawkeye Ins. Co. 71 Iowa, 710,
29 N. W. 605; Neimeyer v. Weyerhauser, 95 Iowa, 497, 64 N. W,
416 ; McCormick Harvesting Mach. Co. v. McCormick, 128 Iowa, 155,
103 N. W. 204,

The defendants are in the position of one taking a conveyance of
property subject to a mortgage or other lien. That a grantee in such a
conveyance is precluded from questioning its existence is well settled.
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Jonecs, Chat. Mortg. 4th ed. § 494; Dwight v. Scranton Lumber Co.
(Mich.) 36 N. W. 752; Jones, Mortg. 3d ed. § 1491; Territory v.
O’Hare, 1 N. D. 30, 44 N. W. 1003. Sce also Jones on Liens, 2d ed.
vol. 1, § 89.

A debtor’s additional promise to pay cannot, from the very nature
of the case, be treated as collateral security for the debt, unless such
additional promises are themselves secured by a lien on property or by
obligations of third parties. People v. Remington, 54 Hun, 488, 121
N. Y. 675; Third Nat. Bank v. Eastern R. Co. 122 Mass 240, 124
Mass. 518.

Bronson, J. This action was instituted in the district court of Bur-
leigh county to recover on promissory notes and to foreclose certain
mortgages on linotype machines. From a judgment of foreclosure, the
appellants Bloom and Dummer and the Dakota Printing & Stationery
Company have appealed and demand a trial de novo.

Upon the trial, the appellants offered no evidence, electing to stand
upon the record made by the respondent, and upon their motions and
objections made.

The material facts, substantlally, are as follows:

The Times Publishing Company was indebted to the plaintiff upon
certain notes amounting to $3,338.68, sccured by mortgages upon its
printing plant, including a No. 1 linotype machine involved herein.
On July 15, 1913, such company sold its printing plant to the appel-
lants Bloom and Dummer for $4,500.

As a part of the purchase price, Bloom and Dummer made to the
plaintiff their promissory notes, aggregating $3,338.68, representing
the mortgage indebtedness, with the understanding had with the plain-
tiff that the mortgages then held by him should stand as security for
the payment of such notes and indebtedness. The notes were payable
in instalments, viz., $1,632.68 due in sixty days; $700, in one year;
$1,000, in two years; interest 7 per cent. At the same time, the plain-
tiff purchased a note for $167.52 made by Bloom and Dummer, and by
them given as a part of such purchase price. Later, on January 15,
1914, the indebtedness, then due and owing by Bloom and Dummer,
not having been paid, Mr. Bloom, one of the appellants, gave his note
to the plaintiff representing such indebtedness for the sum of $1,833.50
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as an extension note, and as additional security for the same made a
chattel mortgage upon one No, 5 linotype machine.

Prior to April 13, 1915, said Bloom and Dummer made no payment
on such indcbtedness excepting $50, which was indorsed on the note
given by Bloom alone. On that date Bloom and Dummer sold the
property mortgaged. Then it was agreed that upon the payment of
$2,500 to the plaintiff he would release all of the personal property, so
mortgaged, excepting alone the No. 1 Mergenthaler linotype machine,
and mortgage given by Bloom. That, further, such payment should
be applied first to the notes other than the $1,632.68 note (which was
represented in the extension note given by Bloom for $1,833.50). The
payment of $2,500 was made, and upon application to the notes, it
paid all of the same excepting the $1,632.68 note, upon which it paid
the interest and $212.37 on the principal thereof, leaving a balance of
$1,420.41 owing on April 15, 1916. It was also further agreed that
if the additional sum of $500 should be paid, the plaintiff would re-
lease the mortgage upon said No. 1 linotype machine. No further pay-
ments were made, The Dakota Printing & Stationery Company, one
of the appellants herein, claims to be the owner of said No. 1 Mergen-
thaler machine. Accordingly, the plaintiff in the months of May and
June, 1916, instituted this action. The appellants interposed a demur-
rer that several causes of action were improperly united and that the
complaint did not state a cause of action. The demurrer was overruled,
the complaint amended, and answer interposed by the appellants, and
the case proceeded to trial on October 23, 1917. The trial court or-
dered judgment for the plaintiff in the sum of $1,671.70, interest in-
cluded, and for the foreclosure of the surviving unsatisfied mortgages
mentioned, to satisfy such amount, with expenses and costs of sale. Pur-
suant thereto judgment was entered on October 31, 1917. The facts
as stated are, substantially, the facts as found by the trial court. The
appellants, by their specifications, have challenged these findings of
fact as unwarranted upon the record. We have examined such record
and find such findings of fact justified upon the evidence. In fact, the
appellants make no serious contention with regard to the same in their
brief submitted, the case having been submitted to this court upon
briefs.

"The appellants complain that several causes of action have been im-
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properly united in the complaint, and that the trial court erred in dis-
regarding their demurrer and motions made in regard thereto. Thus,
they assert, the complaint shows a cause of action, if any, against Bloom
and Dummer for the foreclosure of one mortgage, and another cause of
action, if any, against Bloom alone for the foreclosure of another mort-
gage, This contention is without merit. The action seeks to recover an
indebtedness on the note of the appellants Bloom and Dummer for
which two different mortgages stand as security. The separate note
and mortgage given by Bloom is not a separate and independent indebt-
edness. They constitute collateral and additional security to the prin-
cipal indebtedness. No reason is shown in the pleadings or in the rec-
ord why the mortgages involved should be separately foreclosed. It was
quite proper to foreclose these mortgages securing the same indebted-
ness in the same action, although not made by the same parties. Jones,
Mortg. 7th ed. §§ 1391, 1225b, 1228a; McGowan v. Branch Bank, 7
Ala. 823, 828.

The contentions of the appellants with reference to the error of the
trial court in holding the complaint to state a cause of action, in refus-
ing to require the plaintiff to make more definite the complaint, and in
refusing to suppress a deposition, and with reference to improper evi-
dence admitted, have been examined in the record and found to be
without merit.

The judgment of the trial court, accordingly, is affirmed, with costs
to the respondent.

H. E. JOHNSON, Appellant, v. OSCAR ROSENQUIST, Respond-
ent.

(176 N. W. 215.)

Mortgages — effect of obtaining mortgage under duress = evidence of duress
in execution of mortgage.

The defendant was sued for $15,000 damages for seduction. He was & single
man. He offered to marry the girl and did do so. Prior to the time of the
marriage he gave a mote to the attorneys who brought the action for $2,500,
secured by & mortgage on certain land. The note and mortgage were for at-
torneys’ fees. For the reasons stated in the opinion the note and mortgage
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are held to be without consideration and to have been procured by duress.
The trial court found that the note and mortgage were procured by duress,
and his judgment is right and is affirmed.

Opinion filed June 28, 1919. Rehearing denied October 31, 1919,

Appeal from judgment of the District Court of Divide County,
Leighton, J.

Affirmed.

Greene & Stenerson, for appellant.

“A female upon whom rape is committed may maintain an action
to rccover damages for the injury sustained.” 33 Cye. 1521; Hough
v. Iderhoff, 69 Or. 568, 139 Pac. 931, Ann. Cas. 19184, 247; Watson
v. Taylor, 35 Okla. 768, 133 Pac. 922.

Geo. P. Ilomnes, for respondent,

“Written securities extorted by means of threats of prosecution for
criminal offenses of which the party threatened was guilty in fact, but
which were in no manner connected with the demand for which com-
pensation was sought, may be avoided.” 9 Cyc. 447; Thompson v.
Niggley, 53 Kan. 664, 26 L.R.A. 803, 35 Pac. 290.

Courts of equity relieve a party when he does an act or makes a con-
tract when he is under the influence of extreme terror, or apprchen-
sion short of duress; for in cases of this sort he has no free will, but
stands in vinculis. 1 Story, Eq. Jur. § 239; Whelan v. Whelan, 3
Cow. 537; Sears v. Schafer, 1 Barb. 408, 6 N. Y. 272; Howell v.
Ranson, 11 Paige, 538.

If one party acts under oppression, injustice, hardship, undue in-
fluence, or great inequality of age, or condition, although he may be
in delicto, he is not in part delicto and may have relief in equity. 1
Story, Eq. Jur. § 300; Phalen v. Clark, 19 Conn. 421; Pinckton v.
Brown, 4 Jones, Eq. 494; Freelove v. Vole, 41 Barb. 318; Sanford v.
Sornborger, 41 N. W. 1102.

Gracg, J. An appeal from the judgment of the district court of
Divide county, Leighton, Judge.

This is an action to foreclose a certain real estate mortgage executed
by the defendant to plaintiff, and which covers and describes in the
complaint thrce quarter sections of land. The mortgage was given
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to secure a certain $2,500 note. The answer is that the note and mort-
gage are without any consideration, and were procured by the plaintiff
from defendant by duress. It appears that one Mayme Aulman in
part of the years 1914 and 1915 was employed by the plaintiff as a
domestic servant in his home. She was at that time under the age of
eighteen years. The defendant was at that time an unmarried man
about thirty-seven years of age. On or about the 20th day of October,
1915, Mayme Aulman, while a single woman and under the age of
eighteen years, gave birth to a child of which the defendant is the
father. The father of Mayme Aulman procured Johnson and Meilke,
attorneys at law at Ryder, to bring an action against the defendant for
damages. That action was commenced on or about the 16th day of
November, 1915. It was for the sum of $15,000. In that action
Mayme Aulman appeared as plaintiff by her guardian ad litem, Henry
Aulman., It was commenced by the service of a summons and complaint
which were drawn up by the plaintiff, or some employce of his firm.
The complaint is very short and simple, being composed of barely two
pages of double-spaced typewriting; the plaintiff’s partner, Meilke,
made one trip to Crosby and plaintiff made one trip to Minot. The
plaintiff claims to have given some advice in the matter. The scrvices
of plaintiff, as disclosed by the record, including whatever service was
rendered by Meilke, were of an exceedingly meager character. The
plaintiff’s partner, Meilke, went to Crosby in the month of November,
1915. While there he showed to Geo. P. Homnes, then county attorney
of Divide county, the pleadings in the action brought against Johnson.
There was at that time some conversation had between Meilke and Mr.
Homnes relative to defendant’s criminal liability, and Meilke asked
Mr. Homnes at that time that if a complaint charging the defendant
with rape were presented and filed if he would approve the issuance
of a warrant. Mr. Homnes told him that if the facts were as stated
he would be obliged to do so. Meilke then went out to sce the defend-
ant for the purpose of effccting a settlement of the action for damages.
Mr. Homnes then told Meilke that if his (Meilke’s) purpose in procur-
ing a warrant was to use the state’s attorney’s office as a club that he
(Homnes) did not favor the proposition. At the time Meilke went out
to see the defendant he took with him the sheriff of Divide county, who
served the summons and complaint in the damage action. The testi-
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mony shows that on the 20th of November, 1915, Meilke went out from
Crosby to see the defendant, that a conversation was had by the defend-
ant and Meilke with reference to scttlement of the damage case. Such
conversation was had before the service of the papers by the sheriff.
Defendant claims that Meilke told him that in case he did not make
settlement that he would enforce the law, that he had a charge of
scduction against the defendant, but that he would not enforce the law
on a seduction charge providing defendant settled the matter at that
time. At that time the defendant gave to Meilke a note for $1,000
as a guaranty that he would appear in Crosby the following day. The
defendant did go to Crosby, and while there consulted the state’s at-
torney, Mr. Homnes, and from him learned that he was subject to im-
prisonment. The defendant at that time settled by giving five notes
aggregating $5,000. These notes were afterwards destroyed at the
telephone office at Crosby, North Dakota. They were burned, it ap-
pears, for the reason that plaintiff herein did not wish to consent to
such settlement, He claims that he had no authority to make the
settlement, and that he would not, under the circumstances of the case,
consent to the scttlement, and told Meilke to come home on the next
train., The defendant and Meilke both came to Ryder, and were at
the plaintiff’s office. At about this time Meilke and the defendant
went to see Mayme Aulman at her home and to sce her parents. The
defendant wishing to make a proposal of marriage to her and to get
Mayme Aulman’s and her parents’ consent to said marriage. The
trip was made to the Aulman home and the consent to the marriage
was obtained all around. There is some testimony to the effect that
while at the Aulman home the defendant agreed to pay the attorneys’
fees fixed at $2,500. Mayme Aulman and defendant and plaintiff
herein went to Minot after the trip to the Aulman home, and the de-
fendant and Mayme Aulman were there married. The defendant exe-
cuted note and mortgage in question to the plaintiff while at Ryder,
but the mortgage was not recorded. The defendant finally, after some
negotiation, gave the plaintiff check for $2,500 on the Security Bank
of Noonan, North Dakota. The check was dated November 24, 1915.
At the time of giving the check the defendant procured the return of
the $2,500 note and mortgage. Thereafter defendant stopped pay-
ment on said check. The present action was begun to have mortgage
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in question declared a lien upon the land described therein, and to fore-
close the same, and to sell the land to satisfy the note for $2,500, in-
terest, costs, etc. The trial court has found as a fact that Johnson and
Meilke induced the defendant by threats of prosecution for rape to
settle said cause of action for $2,500, said amount representing at-
torneys’ fees claimed by Johnson and Meilke for their services in
bringing such action for and on behalf of Mayme Aulman, and that
said amount was demanded by them as a consideration for withdraw-
ing and discontinuing said action against the defendant; that the de-
fendant gave the plaintiff, Johnson, a note for said $2,500, secured by
the mortgage in question. After careful examination of the entire
record it is clear there is abundant evidence to sustain the findings of
fact of the court above referred to. That the mortgage and note in
question were procured by duress there is not the least doubt, and for
this reason the note and mortgage are each absolutely null and void
and of no force or effect. It is also further quite evident that there is
in fact no consideration for either the note or the mortgage. There is
evidence, also, that prior to the time when summons and complaint
were served upon the defendant he had in good faith offered to marry
Mayme Aulman. He testified to various offers to marry her. He did
marry her. Under our statute an offer in good faith by a single person
to marry one whom he has seduced, or if in fact he does marry her, the
prosecution for seduction is abated, and we think after such an offer
of marriage or marriage there could be no action for damages.

The action for damages was thereby abated. We think that on the
grounds of public policy such action, especially after the marriage,
should be abated in such case. The wrong has, to a large degree, been
righted. That is, the defendant has done that which he should do in
order to right the wrong. If the defendant married Mayme Aulman it
would seem that the action for damages was at an end. Taking all the
facts as they exist into consideration, and the fact that defendant has
married Mayme Aulman, and the further fact that plaintiff has done
a very small amount of work in the bringing of said action, we are
quite convinced that there is no consideration for the note and mort-
gage in question. At the least, there is insufficient consideration, We
have carefully considered all the errors assigned and find nothing that

would justify a reversal of the judgment appealed from. The judg-
43 N. D.—5.
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ment appealed from is affirmed. The respondent is entitled to statu-
tory costs on appeal.

BOVEY-SIICTE LUMBER COMPAXNY, a Corporation, Respond-
ent, v. FARMERS & MERCHANTS BANK OF LEEDS,
NORTII DAKOTA, a Corporation, Appellant.

" (173 N. W. 455.)

Mortgages = redemption from foreclosure sale —redemption by lienbold-
er not gift or voluntary payment.
1. When, for the manifest purpose of protecting his liens and titles, a party
redecms from a foreclosure sale, there is no gift or voluntary payment.

Mortgages == redcmption = right of party to adopt the most favorable rem-
edy under the circumstances — wrongdoer estopped from questioning
remedy adopted.

2. When a party unjustly contrives to put another in a dilemma, to put
him, as it were, between the Devil and the decp sea, and he jumps one way, it
is not for the wrongdoer to insist that he should have jumped another way.

Opinion filed March 18, 1919. Rehearing denied July 1, 1919.

Appeal from District Court of Benson County, Honorable C. W.
Buttz, Judge.

Affirmed.

Sinness & Duffy and Adrian E. Bultz, for appellant,

“Notwithstanding the fact that the action of assumpsit is equitable
in its nature, it lies only for money and only when the rights of the
parties will be adequately conserved by the payment and receipt of
money.” 5 C. J. 1381.

Defendant in an action of assumpsit is entitled to a trial by jury.
5 C. J. 1410; Hanson v. Carlblom, 13 N. D. 361.

“He [the cashier] has no power, however, to make a representation
respecting the solvency of a customer in response to an inquiry ad-
dressed to him by one considering the desirability of making a loan to
such customer or of extending credit for goods sold [or] to guarantce
on behalf of the bank the performance of a contract between third par-
ties for the delivery of merchandise.” 3 R. C. L. pp. 440, 446, citing:
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Taylor v. Commercial Bank, 62 L.R.A. 783, 95 Am. St. Rep. 564;
Hindman v. First Nat. Bank, 57 L.R.A. 108; Norton v. Derby Nat.
Bank, 60 Am. Rep. 334; North Star Shoc Co. v. Stebbins, 2 S. D.
74, 48 N. W. 833; Comp. Laws 1913, § 5150.

“A banking corporation cannot lend its credit to another by becomn-
ing surety, indorser, or guarantor for him.” 3 R. C. L. 420, 425; 7
C. J. 595; Merchants Bank v. Baird, 17 L.R.A.(N.S.) 526; Norton
v. Derby Nat. Bank, 60 Am. Rep. 334; Appelton v. Citizens Bank, 32
LR.A.(N.S.) 543.

A corporation created for the purpose of banking only has no author-
ity to engage in a business not incidental to banking. Clark & M.
Priv. Corp. p. 374.

It is ultra vires of a corporation to execute accommodation paper or
to enter into contracts of guaranty or suretyship not in furtherance of
its business, unless given express authority to do so. Famous Shoe Co.
v. Eagle Iron Works, 51 Mo. App. 66; Best Brewing Co. v. Klassen,
76 Am. St. Rep. 26; Lucas v. White Line Transfer Co. 59 Am. Rep.
449.

“If the party against whom demand is made has full opportunity
at the time to test the legality of the exaction he should do so, and not
postpone the litigation by making payment and afterwards suing to
rccover it back.” New Orleans, ete., R. Co. v. Louisiana, etc., Co. 94
Am. St. Rep. 395 and extensive note; Joannin v. Ogilbie, 49 Minn.
564, 16 L.R.A. 376, 32 Am, St. Rep. 581; Kilpatrick v. Germania,
cte., Co. 2 L.R.A.(N.S.) 575, and note; Walser v. Board of Education,
31 L.R.A. 329; McArthur v. Luce, 38 Am. Rep. 204; Behring v. Som-
erville, 49 L.R.A. 578; Kimpton v. Studebaker Bros. Co. 125 Am. St.
Rep. 185, 14 Ann. Cas. 1126. See also 2 R, C. L. 785.

R. A. Stuart and Cuthbert & Smythe, for respondent.

Good consideration defined. Any benefit conferred or agreed to be
conferred upon the promisor by any other person to which the prom-
isor is not lawfully entitled, or any prejudice suffered or agreed to be
suffered by such person, other than such as he is at the time of consent
lawfully bound to suffer as an inducement to the promisor, is a good
consideration for a promise. Comp. Laws 1913, § 5872.

Redemption under protest of property sold at an execution is not
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a voluntary payment of the debt. Murphy v. Casselman, 24 N. D.
336; Fargo v. Cass County, 28 N. D, 209; Tyler v. Shea, 4 N. D.
381; Clark v. Ostranders, 13 Am. Dec. 546, and authorities cited in
note; 2 R. C. L. §§ 38, 40, and 44, and the cases cited.

No payment is voluntary that is done in a legal proceeding, that if
not done the rights of the party might be jeopardized. See 5 Cye. 470.

In an action against a corporation on a note given by defendant for
property, which was dclivered to defendant, it will be estopped to set
up the defense of ultra vires. Dewey v. Toledo R. Co. 51 N. W. 1063 ;
Wisconsin Lumber Co. v. Greene (Iowa) 101 N. W. 742; Fidelity
Ins. Co. v. German Sav. Bank (Iowa) 103 N. W. 958; Garrison v.
Stanley (Iowa) 110 N. W. 171,

A bank, though not expressly organized to deal in real estate, or au-
thorized by statute to do so, may acquire and hold land for the purpose
of securing itself from loss in its authorized business, State Security
Bank v. Hoskins, 106 N. W. 764; Hunt v. Hauser (Minn.) 103 N. W.
1032; Eastman v. Parkinson, 113 N. W. 649; Barber v. Stromberg
(Neb.) 116 N. W, 157.

The board in this case would be conclusively presumed to know that
Mr. Wood was conducting such transactions, under the evidence in
this case and the authorities. First Nat. Bank v. Bakken, 17 N. D.
224 ; Iowa v. Source, 117 N. W. 301; Debzin v. Gould Balance Valve
Co. (Iowa) 118 N, W. 40; Emerado v. Farmers Bank, 20 N. D. 270;
Blackwood v. Lansing, 144 N. W. 823; Bank v. Garceau, 22 N. D.
576, 134 N. W. 882.

Where an officer of the bank does that which the directors had or
ought to have had knowledge of, the corporation is estopped to deny
the authority of its officer where it reccived the benefit. First Nat.
Bank v. State Bank, 15 N, D. 594, 109 N. W. 61.

There is no ironclad rule which confines an involuntary payment to
cases of duress of person or goods. Money compulsorily paid to pre-
vent an injury to one’s property rights comes within the same prin-
ciple. Carew v. Rutherford, 106 Mass. 1, 8 Am. Rep. 287, 2 L.R.A.
(N.S.) 579; Buckley v. New York, 30 App. Div. 463, 52 N. Y. Supp.
454, 159 N. Y. 558, 54 N. E. 1089; Radich v. Hutchins, 95 U. S.
210, 213, 24 L. ed. 409, 410; Adams v. Irving Nat. Bank, 116 N. Y.
610, 6 L.R.A. 493, 15 Am. St. Rep. 477, 23 N. E. 8; Briggs v. Body,
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56 N. Y, 289; Stenton v. Jerome, 54 N. Y. 480; Baldwin v. Liver-
pool & G. W, S. S. Co. 74 N. Y. 125, 30 Am. Rep. 277.

“If a party has in his possession goods or other property belonging
to another, and refuses to deliver such property to that other unless the
latter pays him a sum of money which he has no right to receive, and
the latter, in order to obtain possession of his property, pays that sum,
the money so paid is a payment by compulsion.” Baldwin v. Liver-
pool & G. W. 8. 8. Co. supra; McPherson v. Cox, 86 N. Y. 572; Spaids
v. Barrett, 57 Ill. 289 ; Hackley v. Headley, 45 Mich. 569 ; Harmoney
v. Bingham, 12 N. Y. 117; Radich v. Hitchens, 95 U. S. 210, 24 L.
ed. 409.

Where a party redeems property about to be conveyed by a tax deed,
under protest, such payment cannot be regarded as voluntary. Hanaw
v. Bailey (Mich.) 9 L.R.A. 801, 46 N. W, 1039; Martin v. W, J.
Johnson Co. 128 N. Y. 605, 27 N. E. 1018; Harrington v. Plainview
(Minn.) 6 N. W, 777; James v. Wilder, 25 Minn. 305; Peyser v.
Mayer, 70 N. Y. 497; Bank v. Mayor, 43 N. Y. 184; Swift v. Pough-
keepsie, 37 N. Y. 511,

“There must be some actual or threatened exercise of power pos-
sessed, or supposed to be possessed, by the party exacting or receiving
the payment, over the person or property of the party making the pay-
ment, from which the latter has no other immediate means of relicf
than by advancing the money.” Brumagin v. Tillinghast, 18 Cal. 265;
Radich v. Hitchens, 95 U. S. 210, 24 L. ed. 409; 2 Dill. Mun. Corp.
§ 943; Garrison v. Tillinghast, 18 Cal. 404.

“Circumstances of extreme necessity or distress of a party, although
not accompanied by any direct duress or restraint, may also overcome
free agency, and justify the court in setting aside the contract on ac-
count of some attending oppression.” Wheelan v. Whelan, 3 Cow.
537; Sears v. Shafer, 1 Barb. 408, 6 N. Y. 272; Howell v. Ranson,
11 Paige, 538 ; Wilis v. Messervie, 11 Paige, 467, 5 Denio, 640; Lom-
erson v. Johnston, 44 N. J. Eq. 103; Adams v. Irving Nat. Bank, 6
LR.A. 493.

An action may be maintained to rccover back money obtained by
fraud and under circumstances which, in equity and conscience, require
that it should be repaid. Krump v. First State Bank, 8 N. D. 75;
Dickey County v. Hicks, 14 N. D. 73.
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Rosinson, J. In the summer of 1913, at Devils Lake, the plain-
tiff was a practical, hard-hearted, and hard-headed lumber and ma-
terial dealer; and at Leeds, the defendant was a big-hearted banker.
Mr. Wood was its cashier, general agent, and general manager. He
was virtually the bank; and, sad to say, he has departed this life and
has gone where the good bankers go, and that is the cause of this law
suit, Fred Cropper was a good customer, a borrower, and a servant
in the bank,—the borrower is the servant of the lender. Cropper had
three quarter sections of land, on which the bank and others had mort-
gages amounting to over $12,000, and on his crops for the year 1915
the bank had a mortgage for $3,400. Poor Cropper, he had no house
or granary, and for that reason he was not well prepared to crop the
land for himself or the bank. To aid him and itsclf, and to secure its
loan, the good bank request Bovey-Shute to take a mortgage on the
land and then to furnish material and erect a house and granary for
Cropper. Bovey-Shute refused to do it unless the bank would guar-
antee payment or agree to reduce the mortgage liens against the land
to $8,900. It did agree to reduce the mortgage liens $3,400, the sumn
for which it held a chattel mortgage,—and up went the house and the
granary. Ior material and corstruction Cropper made to the company
a mortgage for $1,665 and interest.

Meantime there were foreclosures and redemptions, thus:

In December, 1916, the lumber company foreclosed for $1,213.85.

In January, 1917, Frank Spaulding foreclosed the first mortgage
for $3,660.54.

On August 14, 1917, Bovey-Shute redecemed, paying $4,354.29.

Then, within three days, under a mortgage of March 1, 1915, the
bank redeemed, paying $4,361.91,

Then, on August 24, 1917, Bovey-Shute redcemed from the bank,

paying $6,309.77. By its redemption Bovey-Shute paid the bank on
its mortgage $1,947.59. TIor that sum, with interest and costs, the
trial court gave judgment against the baunk, and did also adjudge that
the mortgages against the land in excess of $8,900 should be subjected
to the liens of the lumber company. The judgment was strictly in
accordance with the agrecment of the bank, as made by its deccased
manager.

However, appellants claim that the agreement is ultra vires,—that
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it was beyond the power and authority of the bankers, and that the
redemption was a voluntary payment. On those points it is needless to
cite authorities. The right of a bank to make loans on land and on
crops does necessarily imply the right to improve the land and to care
for the crops and to make the same available. A bank has the same
right as a natural person to care for its property; it is not bound to
incur the risk of losing a horse for the want of a nail or a shoe. When
it takes a loan on land and on crops it must have a right to improve
the land and to care for the crops. In this case the bank had a per-
fect right to bargain, as they did, for the construction of a house and
granary. It was good business, and it should not have lead to any liti-
gation.

In regird to the voluntary payment, nearly $2,000, we must not think
it the purpose of Bovey-Shute to make the bank a present of anything.
By its foreclosure and redemption from a first-mortgage foreclosure,
the bank had put Bovey-Shute Company in a dilemma. The company
had to redeem from the bank or to risk the loss of their mortgage and
moncy amounting to over $4,000. Counsel for the bank insist that the
proper remedy of the lumber company was to have brought an action
to cancel the bank redemption, but the company were business men, and
not prophets or clairvoyants and not able to forecast the minds of the
judges. They did not want to risk a suit that might have dragged
until after the period of redemption. When a party unjustly contrives
to put another in a dilemma, to put him, as it were, between the Devil
and the deep sea, and to subject him to necessity and distress, and he
jumps one way, it is not for the wrongdocr to insist that he should have
jumped the other way.

Judgment affirmed.

Bronson and Grack, JJ., concur in the result.
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THOMAS E. HAGAN and Clara L. Hagan, Respondents, v. C. M.
KNUDSON and J. H. Jensen, Copartners Doing Business as
Western Building Company, Appellants.

(173 N. W. 794.)

Contracts — building contract — loss of rents from failure to complete build-
ing — damages.
¥or the partial failure to perform a building contract, resulting in some
loss of rents, the damages must be proximate and reasonable.

Opinion filed May 23, 1919. Rehearing denied July 1, 1919,

Appeal from the District Court of Ward County, Honorable K. E.
Leighton, Judge.

Modified.

Greene & Stenersen, for appellants.

“While a contract is executory, a party has the power to stop per-
formance on the other side by an explicit direction to that effect, by
subjecting himself to such damages as will compensate the other party
for being stopped in the performance on his part at that hour or stage
in the execution of the contract. The party thus forbidden cannot
afterwards go on and thereby increase the damages, and then recover
such damages of other party.” Hamilton v, Feary, 52 Am. St. Rep.
491; Dillon v. Anderson, 43 N. Y. 239; Gibbons v. Bente, 22 L.R.A.
85; Clark v. Marsiglia, 1 Denio, 317; Moline Scale Co. v. Beed, 52
Towa, 307, 3 N. W. 96; Lord v. Thomas, 64 N. Y. 107; Sutherland,
Damages, § 88, 2d and 3d ed.; 3 Elliott, Contr. § 2151; 8 R. C. L.
p. 442, § 14; Eaton v. Gladwell, 121 Mich. 444, 80 N. W. 292,

The party who has suffered from a breach of a contract may elect
whether he will hold the other party to the full performance of com-
pletion of the work and then recover for the damages because it is not
in accordance with contract, or he may stop the work and rccover for
such damages as he can show. In the latter case the rule as shown by
the authorities is that he must then be diligent to minimize the dam-
age to the other party to the contract by doing all within his power to
save himself from loss. Griffith v. Blackwater B. & L. Co. 55 W. Va.
604, 69 L.R.A. 156; Beymer v. McBride, 837 Iowa, 118; Mather v.
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Butler Co. 28 Towa, 259; Johnson v. Brown, 138 Tenn. 395, 198 S.
W. 243, Ann. Cas. 1918C, 672; Hale v. Hess, 30 Neb. 42, 46 N. W,
261; Hamilton v. Feary, 8 Ind. App. 615, 52 Am. St. Rep. 491; Hen-
dry v. Squier, 126 Ind. 19; Lexington v. Chanault, 151 Ky. 774, 44
LR.A.(N.S.) 301, 152 S. W. 939; Kimball Bros. v. Gas & E. Co.
(Iowa) 118 N. W. 896; Huntington & Co. v. Parsons (W. Va.) 9
LR.A.(N.S.) 1132, 57 8. E. 253; Adair v. Bogle, 20 Towa, 243;
Simpson v. Keokuk, 34 Iowa, 568; Ludlow v. Yonkers, 43 Barb. 493;
Worth v. Edmonds, 52 Barb. 40; Brant v. Gallup, 53 Am. Rep. 638,
McGee & Goss, for respondents.

Rosinsox, J. This is an appeal from a judgment against defend-
ants for $3,175 damages for the failure to erect a building in accord-
ance with a written agreement. There is no statement of the case and
no evidence before the court. Hence the appeal must be decided on
the judgment roll.

As it appears, on October 2, 1916, the parties made a written agree-
ment for the construction of a store building on a lot in Minot, the
same to be under the directions of Stacy Judd as architect, acting as
agent for the owners. The plaintiffs agreed to pay for work and ma-
terial $6,600, and defendants agreed to complete the building by Decem-
ber 1, 1916, the time to be extended in case of a general strike, altera-
tions, fire, or unusual action of the elements. On December 12, 19186,
there was made a supplementary contract reciting that the building
was in course of construction, and could not be completed until the
spring of 1917, and that as constructed the building shall and may be
used by J. B. Reed as a tenant of the plaintiffs, commencing January
1, 1917, Then, in February, 1917, the plaintiffs served on defendants
a written notice whereby they elected to rescind and cancel the build-
ing contract, and demanded that defendants desist from and discontinue
any further work upon or the taking of any steps toward the comple-
tion of the building. Then, on February 9, 1917, the plaintiffs com-
menced this action to rescind the contract and to recover damages for
nonperformance of the same. Then, on March 8, 1917, defendants
commenced an action to recover the reasonable value of the services and
materials furnished and used in the construction of the building. The
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defendants had been paid $1,500, and in the last-mentioned action the
court found the facts thus:

Value of completed building ..........iiivieiiiiiiiiiiniineiiennnnnn.. $6,600
Tixpense to complete it ....... ...t e 1,489
Total value of defendants’ labor and material .............co00vvenrenn.. $5,111
By cash payment .........oiiiiiiiiiiiiiiii et i 1,500
Balance due defendants for labor and material .......................... $3,611

And it was by the court adjudged that defendants recover from the
plaintiffs $3,611 with interest, as a balance due on the reasonable
value of the labor and materials.

In this action the court found that plaintiffs, by reason of defend-
ants’ failure to do the work according to the plans and specifications,
had sustained damages to the amount of $323, and that by reason of
defendants’ failure to complete the building on time the plaintiffs had
lost the rent of the building at $150 a month from January 1, 1917,
to August 1, 1918, amounting to $2,850, which, with the special damn-
ages, $3235, made the total $3,175, for which judgment was given
against the defendants. The court also found that with reasonable
diligence the work of completing the building could have been done
by June 1, 1917. The defendants contend that according to the facts
found they were liable only for the rental of the building up to June
1st, five months at $150 a month, making $750, which, with the special
damages, $323, makes the sum of $1,075 in lieu of $3,175. The plain-
tifls contend that the defendants were not bound to observe the written
notice to desist from completing the building, even though an action
was commenced to cancel the contract and to recover damages for its
nonperformance.  They also contend that defendants did not regard
the notice to desist, because that after its service they readjusted and
rebuilt some walls that by mistake were placed 2 or 3 inches over onto
land which the plaintiffs did not own. But such replacing was merely
the correction of an error for which the plaintiffs and their architeet
may have been in part to blame. Doubtless they should have marked
the boundaries of the lot. And the building was to be constructed un-
der the direction of the architect. There is no evidence that defendants
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intended to withhold the building or to continue the work contrary to
the orders of the plaintiffs. The written notice and the action of each
party shows conclusively that defendants did not withhold the building
or attempt to complete it contrary to the plaintiffs’ notice, and the
plaintiffs never looked for nor expected the defendants to disregard the
notice and to complete the building.

The appeal presents no question only in regard to the loss of rent.
The plaintiffs adopted a dog in the manger policy. They refused to
permit the defendants to complete the building, and they themselves
made no attempt to complete it, while they attempted to charge the
defendants a rental of $150 a month for nineteen months, when in less
than ten months such a rental would have paid for the completion.
There would be some force in the claim that the rent should be allowed
for six months from December 1st to June 1st, were it not for the con-
tract with Reed to occupy the building after January 1, 1917, and
there is no showing that he did not pay some rent. And then it appears
that $150 a month is more than the ordinary rental value of such a
cheap building. It is 10 per cent a year on a building worth $18,000.
One hundred dollars a month is a good rental for a $6,600 building,
with a lot of corresponding value. There is no finding on the rental
value of the building. The finding is that Reed contracted to pay $150
a month, but that does not fix the measure of damages. Reed may have
contracted to pay a thousand a month. Certain it is that till June 1,
1917, the loss of rent was not more than $750.

For the nonperformance of the building contract the damages must
be proximate and reasonable. The plaintiffs are entitled to recover
only the special damages, $325, and the loss of rent to June 1, 1917,
8750, making the sum of $1,075, with the costs of the trial court. The
defendants are entitled to recover the costs of the appeal.

Let judgment be entered accordingly.

CuristiaxsoN, Ch. J. (concurring specially). I concur in the opin-
ion prepared by Mr. Justice Robinson, with the exception of what is
said therein with respect to the rental value of the building. The find-
ings of fact are to the effect that the plaintiffs had entered into a rental
contract with J. B. Reed at a monthly rental of $150, that this contract
was made before the defendants entered into the contract to construct
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the building; and that the latter contract was made with knowledge
of, and with reference to, the rental contract. Under these circum-
stances, it seems to me that the rent stipulated for would be the proper
measure of damages.

BirpzeLL, J. I concur in the opinion of Mr. Justice RoBiNson, with
the qualification stated by Mr. Chief Justice CiirisTiaANSON.

JOSEPH E. KNIGHT, Petitioner and Respondent, v. BERTHA O.
HARRISON, Minniec Maine Knight, Mildred T. Knight, Helen
W. Knight, Hanna Olive Knight, a Minor, and S. B. Bartlett as
Guardian and Trustee for Said Hanna Olive Knight, a Minor,
Abbic E. Knight, and H. M. Washburn, Defendants and Respond-
ents, and LOUISE G. KNIGHT, Defendant and Appellant.

(174 N. W. 632.)

Executors and administrators — question for vacation of decrece of distribu-
tion must be brought as a direct attack of decree.
1. To set aside or vacate a final decree of distribution of a county court in
this state upon equitable grounds of mistake, it is necessary to bring an ac-
tion directly for that purpose.

Executors and administrators -—action to set aside part of final decree is

collateral attack and will not be sustained on grounds of mistake only.

2. In an action for statutory partition of the property of a deceased among

the heirs entitled thecreto, pursuant to a final decrce of distribution of the

county court of this state, wherein it is sought to set aside and vacate such

final decree, in part, in such proceeding, it is held that this is a collateral
attack upon such final decree.

Executors and administrators - collateral attack on decree of distribution.
3. In such action final decree of distribution of a county court in this state

is not subject to collateral attack upon the equitable grounds of mistake,
where the jurisdiction of the county court and no fraud or collusion, are shown.

Executors and administrators — effect of decree of distribution.
4. 1n such action, where it appears that such action of partition was in-
stituted by one of the heirs, a son of the deceased, to have allotted in geveral-
ty the estate of the deceased pursuant to the statute, among the persons en-
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titled thereto, in accordance with the terms of the final decree of distribution
theretofore rendered, and a supplemental complaint is therein filed, concurred
in by the remaining children, the heirs of the deceased, which seeks to set aside
such final decree so far as the same awards a one-third distributive share to
the widow of the deceased, upon the ground that such widow was never the
wife of the deceased by reason of the failure of a court in California to enter
and file a final decree of divorce between such widow and her former husband,
and where it appears that the parties in such proceeding were parties to the
proceeding had in the county court, it is held that the final decree of distribu-
tion rendered is res judicata between the parties in this proceeding.

Opinion filed June 30, 1919.

Action of partition in District Court, Cass County, Cole, J., where-
in it is sought to vacate and set aside, in part, a final decree of distribu-
tion of a county court in this state.

From a judgment rendered in favor of the children of the deceased,
and from an order denying a new trial and leave to file an amended
answer, the widow of the deceased, one of the defendants, appeals.

Reversed and judgment ordered to be entered for partition in accord-
ance with the final decree of distribution.

T. H. McEnroe, for Louise G. Knight, one of the defendants and
appellant.

Where positive evidence exists which proves that the defendant has
all along recognized the plaintiff’s right, delay on the part of the plain-
tiff in bringing the suit will be excused. 18 Am. & Eng. Enc. Law,
111; Hovey v. Bradbury, 112 Cal. 620; Sailesby v, Young, 38 Cranch,
249,

The relationship of the parties and the fact that they are members
of the same family has an important bearing on the question of laches;
a delay under such circumstances not being so strictly regarded as where
the parties are strangers to each other. 18 Am. & Eng. Enc. Law, 113.

Laches cannot be imputed to one who was ignorant of his rights and
for that reason failed to assert them. Ibid.

A collateral attack is an attempt to impeach a judgment or decree
in a proceeding not instituted for the express purpose of annulling, cor-
recting, or modifying such judgment or decree. 17 Am. & Eng. Enc.
Law, 848.
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A judgment cannot be impeached collaterally on account of any ille-
gality or insufficiency in the cause of action on which it is founded, this
not being a jurisdictional defect or sufficient to render the judgment
void. 23 Cyc. 1068, 1071, 1095.

The policy of the law of the civilized world is to sustain the validity
of marriage contracts. Re Wood (Cal.) 69 Pac. 900.

The court may amend its records nunc pro tunc, and when amend-
ment is ordered, the clerk must alter the record therein so as to conform
to the amendment. The amended record stands as if it had never been
defective, and no court can independently inquire into its verity—and
when and how it was altered forms no part of it. We are not at liberty
to inquire how it came to be as it is. Galloway v. Keithen, 42 Am. Dec.
153; Jones v. Lewis, 47 Am. Dec. 338, and note p. 340; Hamilton v.
Seitz, 64 Am. Dec. 694 ; Ware v. Kent, 82 Am. St. Rep. 132, and note
p- 133.

“Good faith means without fraud or deception; it signifies honesty
as distinguished from mala fides—bad faith, In general, good faith
means without notice, as well as for a valuable consideration.” 14 Am.
& Eng. Enc. Law, 1078; Gress v. Evans, 1 Dak. 383.

“As between Davidson and Richardson, the nunc pro tunc entry is
retrospective and has the same force and effect as if entered at the time
the judgment was rendered, and unless they have rights intervening
prior to the date of such entry its effect cannot be questioned by third
parties.” Davidson v. Richardson, 126 Am. St. Rep. 738; Freeman,
Judgm. 3d ed. 67.

The correction of the judgment placed the parties in the same atti-
tude they would have been if the omission to enter up the record had
not occurred. Leonard v. Broughton, 16 Am. St. Rep. 347; Coe v.
Erb, 59 Ohio St. 259, 69 Am. St. Rep. 764.

None of the heirs or legatees have any vested interest in the prop-
erty of a deceased person; and the state can do away with the right of
inheritance or bequest altogether. Strauss v. State, 36 N. D. 594;
Davidson v. Richardson, 126 Am. St. Rep. 738; Leonard v. Broughton,
16 Am. St. Rep. 347.

“Every intendment must be indulged in favor of the validity of the
proceedings not inconsistent with the record.” Los Angeles County
Bank v. Raynor, 61 Cal. 145, i
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A nunc pro tunc entry of record is competent evidence of the fact
which it recites, and cannot be impeached collaterally. Ninde v. Clark,
4 Am. St. Rep. 832 and note.

There is an inherent common-law power in the court to cause the en-
try of the judgment nunc pro func in proper cases and in furtherance
of justice. Re Wood (Cal.) 60 Pac. 900; Re Cook, 1 L.R.A, 567;
Baum v. Roper (Cal.) 82 Pac. 390; Nolte v. Nolte (Cal.) 154 Pac.
873; Re Pillsbury (Cal.) 166 Pac. 11.

The power is inherent in courts of law and equity to make “entrics”
of judgments nunc pro tunc in proper cases, and in furtherance of the
interests of justice. Knefel v. People, 187 Ill. 212, 79 Am. St. Rep.
217.

“Tt is the duty of the court to sce that the parties shall not suffer by
delay; a nunc pro tunc order should be granted or refused as justice
may require in view of the circumstances of the particular case.” Free-
man, Judgm. § 57 ; and see Fox v. Hale & N. Silver Min. Co. (Cal.) 41
Pac. 328; Borer v. Chapman, 119 U. S. 587, 30 L. ed. 533.

J. F. Cdllahan, S. B. Bartlett, Engerud, Divet, Holt, & Frame, for
respondents. )

The interlocutory judgment entered in a divorce suit does not dis-
solve the marriage bond. Deyoe v. Supreme Ct. (Cal.) 74 Pac. 28;
Grannis v. Superior Ct. (Cal.) 79 Pac. 891; Re Seiler, 128 Pac. 334.

In actions for divorce the court must file its decision and conclu-
sions of law as in other cases, Cal. Civ. Code, § 131; Crim v. Kessing
(Cal.) 26 Pac. 1075.

It is not the reducing to writing or signing, but it is the filing of the
written findings, conclusions of law, and order for judgment that con-
stitutes the decision. Comstock v. Superior Ct. 57 Cal. 625.

This method of rendering a decision is mandatory (Russell v. Ama-
dor, 2 Cal. 305), and is exclusive of every other method (Hastings v.
Hastings, 31 Cal. 95; Canadian & Co. v. Clarita & Co. 74 Pac. 301).

The “decision” must be reduced to writing and filed with the clerk.
Crim v. Kessing, 26 Pac, 1074; Bank v. Mahoney Min. Co. Fed. Cas.
No. 392.

The rendition o the judgment is a judicial act. Its entry upon the
records is purely ministerial. Comstock etc. Co. v. Superior Ct. 57
Cal. 625.
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The filing of the findings, conclusions, and order for judgment in
the clerk’s office in the county where the case was pending being the act
which constitutes the decision and determines the action, it was held
to be immaterial where the judge deliberated on and signed the findings
and order. Holt v. Holt (Cal.) 40 Pac. 390.

Decisions holding that the written findings, conclusions, and order
for judgment filed with the clerk constitute the decision, and that it is
not the writing of these documents, but the filing of them with the
clerk of court where the case is tried which constitutes the decisions re-
ferred to in §§ 632 and 633, Cal. Civ. Code Proc., are found in Conolly
v. Ashworth, 33 Pac. 60; Hastings v. Hastings, 31 Cal. 95; Warring
v. Frear, 28 Pac. 115; Broder v. Conklin, 383 Pac. 211; Walter v.
Merced Academy, 59 Pac. 136 ; Porter v. Hopkins, 63 Cal. 53 ; Sawyer
v. Sargent, 3 Pac. 872; Clifford v. Alleman, 24 Pac. 292; Hibernia v.
Moore, 8 Pac. 824; Rose’s Estate, 20 Pac. 712; Wood v. Etiwanda,
54 Pac. 726; Crane v. First Nat. Bank, 26 N. D. 268; Matheson v.
Wood (Wash.) 64 Pac. 520 ; Northern, ete. Co. v. Hender, 41 Pac. 913.

Until the decision has been filed with the clerk the case was not
fully tried. Warring v. Frear, 28 Pac. 115.

Until the decision itself has been entered in the minutes, or reduced
to writing by the judge and signed by him and filed with the clerk, the
case has not been tried to legal intent. This mode of deciding or evi-
dencing the decision of cases is exclusive.

Other California cases which have used similar language to that just
quoted from the last two cases are: Broder v. Conklin, 33 Pac, 211;
Connolly v. Ashworth, 33 Pac. 60. For similar holdings sce also: Pol-
hemus v. Carpenter, 42 Cal. 375; Van Court v. Winterton, 61 Cal. 615;
Mace v. O'Reilly, 11 Pac. 721; Northern, ete. Co. v. Hender, 41 Pac.
913; Matheson v. Ward (Wash.) 64 Pac. 520; Crane v. First Nat.
Bank, 26 N. D. 268.

To be effective and capable of supporting a judgment, a “decision”
must be filed with the clerk before the judge retires from office.

A nunc pro tunc order cannot be made for the purpose of declaring
that something was done which was not done. Its only office is to cause
the record to show something done which was actually done but which
by mistake or neglect was not at that time entered in the record. Re
Cook, 17 Pac. 923; Re Cook, 19 Pac. 431; Re Cook, 23 Pac. 392.
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Entries nunc pro tunc can only be made upon evidence furnished by
the papers and filed in the case or something of record or in the minute
book or judgment docket as a basis to amend by.

Other California cases announcing a similar rule are: Swain v.
Naglee, 19 Cal. 127; Hegler v. Henckell, 27 Cal. 491; Railway Co. v.
Holschlag, 45 S. W. 1101; Dranghan v. Bank, 1 Stew. (Ala.) 66.

Where the law requires records to be kept they are the only lawful
evidence of the action to which they refer, and such records cannot be
contradicted or supplemented by parol. The whole policy of the law
would be defeated if they could rest partly in writing and partly in
parol. See also following cases: Railway Co. v. Golasher (Mo.) 45 S.
W. 1101; Whitewell v. Emory, 3 Mich. 84 ; Boulden v. Jennings (Ark.)
122 S. W. 639; Lawrence v. Landford (Ark.) 153 S. W. 592,

Where a judgment of a domestic court of general jurisdiction is void
for want of jurisdiction apparent upon the record, it is, in legal effect,
no judgment. In legal contemplation it never had a lawful existence.
By it no rights are devested. From it no rights can be obtained. Being
worthless in itself, all proceedings founded upon it are equally worth-
less. It neither binds nor bars anyone. Frankel v. Satterfield, 19
Atl. 898.

This rule is of universal application, and it was recognized by this
court in the case of Shane v. Peoples, 141 N. W, 737.

And it has been recognized and applied by the supreme court of Cali-
fornia in the following cases: Grannis v. Superior Ct. 79 Pac. 891;
Braley v. Seaman, 30 Cal. 610; Forbes v. Hyde, 31 Cal. 342; Stein-
bach v. Leese, 27 Cal. 295 ; McMinn v. Whelan, 27 Cal. 300; Hahn v.
Kelly, 34 Cal. 391; Hill v. City Cab Co. (Cal) 21 Pac. 728; Felton
v. Insurance Co. 15 N. D. 373; Cowdry v. London Bank (Cal.) 73
Pac. 19; Young v. Young (Mo.) 65 S. W. 1016 ; Gray v. Brignardello,
68 U. S. 627, 17 L. ed. 693; Wells v. Gieske (Minn.) 8 N. W. 380;
Auerbach v. Behnke (Minn.) 41 N. W. 946 ; Boulden v. Jennings, 122
S. W. 639 ; Forbes v. Hyde, 31 Cal. 342; Coe v. Erb, 59 Ohio St. 259,
69 Am. St. Rep. 764; Vose v. Morton, 4 Cush. 27; Hunter v. Cleve-
land, ete. 31 Minn. 505.

It does not accord with the spirit of the law that the rights of third
persons, not parties to the suit, nor privies to such parties, should be

adjudicated by a nunc pro tunc decree in the rendition of which they
43 N. D.—8.
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have not participated. Sinkler v. Berry (Or.) 96 Pac. 1070; McCor-
mick v. Wheeler, 36 Ill. 114; Remick v. Butterfield (N. H.) 64 Am.
Dec. 318; Auerbach v. Behnke (Minn.) 41 N. W. 946; Wells v, Gie-
ske (Minn.) 8 N. W. 380; Freeman, Judgm. 3d ed. § 66; Coe v. Erb,
59 Ohio St. 259, 69 Am. St. Rep. 764; Gilpin v. Fishburn, 15 Am.
Dec. 614; Creed v. Marshall (N. C.) 76 S. E. 270; Ilarvey v. Whee-
lock, 1 Mont. 713; Ninde v. Clark (Mich.) 4 Am. St. Rep. 823, 28 N.
W. 765; Aklin v. Acklin, 45 Ala. 609. A

Bronson, J. This is an action for partition wherein it is sought to
vacate in part a final decree of distribution entered in the county court
of Cass county. The defendant Louise G. Knight has appealed from a
judgment rendered in favor of the plaintiff and the remaining defend-
ants, awarding partition and setting aside, in part, such final deccree,
and from the order of the trial court denying a new trial, with leave
to file an amended answer.

There is little dispute upon the facts. This appeal involves, practi-
cally, questions of law alone. In substance, the facts are as follows:

The appellant was married to one Bonfoey, in Michigan in 1883.
In August, 1903, the husband, Bonfoey, instituted an action for di-
vorce upon the ground of desertion in the superior court of Los Angeles
county, California. The appellant admitted service and made no an-
swer or appearance in such action. On September 25, 1903, the divorce
action came up before, and was submitted for decision to, the court in
California. On September 30, 1904, the judge of the California court
made and signed an interlocutory deeree, which provided that, upon the
expiration of one year from and after the entry of such interlocutory
decree, a final decree should be made dissolving the bonds of matrimony.
On October 9, 1905, the appellant, age stated thirty-nine ycars, was
married to one Elmer Gordon, age stated forty-four years, by the judge
of the superior court of San Diego county, in the city of San Diego,
who certified that he believed the facts stated in the marriage license to
be true, and that there appeared no legal impediment to the marriage.
On November 30, 1909, said Elmer Gordon diced in San Bernardino
county, California, from accidental causes. On Jannary 19, 1910, the
appellant pursuant to a marriage license issued in Orange county, Cali-
fornia, was married to the deceased, Suel H. KXnight, age stated seven-
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ty-five years, residence Cass county, North Dakota, by a justice of the
peace of such county, at Santa Ana, who certified that he believed the
facts stated in the license to be true, and upon inquiry that there ap-
peared to be no legal impediment to the marriage. On January 26,
1914, said Knight died intestate in Los Angeles county, California,
and at the time was living there with the appellant. He left surviving
him seven children, all of age excepting one girl, who appears in this
action by her guardian. Such children are his only heirs at law if
the appellant is not entitled to her statutory share in his estate. There-
after Proccedings for the administration of the estate of the deceased
were instituted in the court of Cass county, this state, and pursuant to
proceedings had in such county court, a final decree of distribution was
rendered and entered by the court on December 30, 1915. Such de-
eree of distribution awarded one third of the real and personal prop-
erty to the appellant and the remaining two thirds to the respondents.
The estate consists of farm lands, city buildings and lots and personal
Property, agoregating an appraised valuation of over $150,000. An
agreement in writing was made between the appellant and the respond-
ents that, after the date of the decree of distribution, and up to and
md"ding December 31, 1916, one Washburn, who was the administra-
tor, should rent, manage, and control the property of the estate and
attempt to dispose of the same for a fee of 5 per cent and a commission
L3 per cent, in case of an agreed sale of any of such property. On
‘\.I‘“’Ch 27, 1917, a complaint was filed by the plaintiff herein in the
fi‘S'rict court of Cass county, alleging ownership of the parties lerein
0 the property of the deceased, pursuant to the final decree rendered,
including the one-third intercst of the appellant thercin, and praying
for 4 statutory partition of the real property in severalty. On October,
1917, the appellant herein requested leave of the court to file her answer
and, ypon leave being granted, her answer was filed praying for a par-
tition in accordance with the demand of the plaintifi’s complaint, In
August, 1917, a written contract was made between the partics hereto,
wherein the plaintiff agreed to sell to the appellant and to the remain-
ing children all of his right and interest in the real and personal prop-
erty of the cstate for the sum of $33,000, $10,000 to be paid on Sep-
tember 1, 1917, and the balance on or before ten years thereafter. Up-
on this agreement the plaintiff brought an action for specific perform-
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ance and filed a lis pendens, but, after the commencement of this action
of partition, the same was abandoned and dismissed.

On April 18, 1918, pursuant to an application made, the trial court
permitted the plaintiff to file an amended and supplemental complaint.
In this supplemental complaint many of the facts hereinbefore stated
are alleged, and it is further alleged that the appellant was never the
wife of said deceased, but that she was and for many years had been
the lawful wife of said Bonfoey; that the plaintiff and the other chil-
dren of the said deccased did not ascertain such fact until within six
weeks prior to the filing of such supplemental complaint; that the pro-
ceedings had in the county court and with relation to such estate were
so had upon the belief of the partics interested that said appellant was
in fact the wife of said deceased. Such complaint therefore prayed
that the final decree of the county court be set aside to the extent that
it awarded to said appellant such interest as the widow of the deceased,
and that it be decreed that the children of said deceased be the only
heirs and the ones entitled to the entire estate; that, further, such chil-
dren be determined to be the owners in fee as cotenants of the real
and personal property of the estate; that furthermore such chil-
dren recover judgment against the appellant for the moneys paid
to her, some $9,902, out of such estate, and that partition of the real
and personal property be had as provided by law. To this supplemen-
tal complaint the defendants, other than the appellant, interposed an
answer admitting all the allegations thereof and asking for judgment
as demanded therein. To such supplemental complaint the appellant
interposed a second separate answer denying specifically the allegations
therein contained concerning her status as the widow of the deceased.
In such answer the appellant specifically alleges that she procured an
absolute divorce from said Bonfoey, in the superior court of Los An-
geles county, California, which ripened into a final decree and judg-
ment of divorce, and that such judgment is now in full force and effcet.
That furthermore the county court of Cass county had full jurisdiction
and entcred a final decree of distribution in the estate of the deceased
pursuant to which the appellant became entitled to the distributive
share therein mentioned. The action herein, upon these issues, came up
for trial in the district court in October, 1918. Upon the trial it was
shown that an interlocutory decree hereinbefore mentioned in the di-
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vorce case of Bonfoey v. Bonfoey was duly made and filed in the Cali-
fornia court, but that the final decree of divorce was never, in fact, en-
tered. There was introduced, however, a nunc pro tunc final decree of
divorce, made by the successor of the judge who heard the divorce case
and entered by the court on August 31, 1918, which awarded an abso-
lute decree of divorce and ordered that such decree be entcred as of the
date, October 4, 1905.

This nune pro tunc divoree decree was secured upon a showing made
to the California court by said Bonfoey to the effect that his attorney
inadvertently failed and meglected to cause to be entered the final de-
cree of divorce at the expiration of one year from the entry of the in-
terlocutory decree.

On November 20, 1918, the trial court in this action made
findings through which judgment was ordered, setting aside the final de-
cree of the county court so far as it awarded the distributive share of
tl?e estate to the appellant, granting to the children of the deceased the
right to recover from her some $8,215 received by her from the estate,
and Ordering a partition of the property. Pursuant thereto judgment was
entered on November 26, 1918. Thereafter in January, 1919, the ap-
pellant made a motion for a new trial, among other things, upon grounds
of Dewly discovered evidence and for leave to file an amended answer.
Upon guch motion there was presented to the trial court a new, amend-
e‘_i final decree of the California court, dated December 11, 1918, which
directed the entry of a final decree of divorce nunc pro tunc as of the
date of Qctober 4, 1905, and recites therein that such court did after
the expiration of one year from the entry of such interlocutory decree,
t0 Wit on or about the 4th day of October, 1905, sign a final order and
decreg in and conformative to such interlocutory decree, but that the
Same was through inadvertence not presented to the clerk, and not en-
tered by the clerk of the court, and has become lost. This amended de-
Cree was secured upon a showing made through the affidavit of Lizzie
Farmer, the sister of the appellant; that such sister called upon the
judge of the California court, who heard the divorce action and who ad-
vised her that he had signed the final decree and that everything requi-
site in the matter had been done. Also the affidavit of said Bonfoey, to
the effect that he asked his attorney in such divorce action if the final
decree had been procured, and that he was advised that the final decree
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had been prepared and had been signed by the judge, and that he would
causc it to be filed, and also the affidavit of Beulah Rynerson, the daugh-
ter of the appellant and said Bonfoey, to the effect that in a letter which
said attorney for Bonfocy wrote to the appellant that the final decree
had been granted, had been signed by the judge, and that everything
had been done that was required by law to be done in such matter to
make said decree final. There was also presented to the court an affida-
vit of the appellant to the effect that she received such letter from said
attorney, and that she wrote to her sister, and that she received a letter
from her sister to the effect that said judge had advised of his signing
such final decree, There are also affidavits of diligence used to ascer-
tain the facts. On March 4, 1919, the trial court denicd the motion of
the appellant. This appeal is before this court upon such record.

The action was tried to the court apparently as an equity action. All
the evidence offered was reccived. The appellant demands a trial de
novo and specifies some twelve alleged errors. It is the contention of
the appellant that, upon the showing made before the trial court for a
new trial, the amended judgment of divorce is a valid judgment; that
it could be validly entered nunc pro tunc; that there is a sufficient
showing of a final decree of divorce in fact, having been pronounced
valid as a judgment even though not entered and filed by the clerk of
the California court; that the respondents in this action are seeking to
collaterally attack a judgment of the county court of this state duly
entered.

The respondents contend that the record upon which the judgment
herein was secured affirmatively shows no valid judgment of divorce
granted to the appellant; that likewise upon the showing made by the
appellant for a new trial the amended judgment of divorce then present-
ed shows no valid judgment of divorce existing at the time the final de-
cree of distribution was made or prior thereto. That furthermore, un-
der the decisions and the law of California, no valid judgment could
be rendered in a divorce action until it had been, in fact, filed and en-
tered; that the amended judgment of divorce could not operate retro-
actively to destroy or affect the rights of the respondents herein; that
the judgment of divorce, as amended or otherwise in the California
courts, was subject to collateral attack, being void on its face, at least
so far as the rights of the respondents herein are concerned, and that
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the respondents are directly attacking such final decree of distribution
manifestly made through mistake. The main arguments of the parties
relate to the construction to be placed upon the law and the decisions of
the state of California concerning the pronouncing and rendition of a
final judgment, In our opinion it is wholly unnecessary to pass upon
or determine the construction to be given, or the interpretation that
should be placed upon the law or the decisions of California. The re-
spondents seek by a partition proceeding to have awarded to them the
estate due them pursuant to a final decree of distribution made in a
court of record in this state, in the manner in which they desire it to
be revised, It is conceded by the respondents that, in rendering that
ﬁnal. decree of distribution, the county court had jurisdiction of the
p.attles and jurisdiction over the subject-matter. There is no conten-
tion made in that regard. In this partition action they are seeking a
statutory partition as provided in this state to have awarded in several-
ty the property of the state after such final decree was rendered and by
reason of such final decree having been rendered. It is clear that prior
to the entry of such final decree of distribution the action of partition
could not be maintained. Honsinger v. Stewart, 34 N. D. 513, 159 N.
W.12. It is also clear that the final decree of distribution constituted
2 valid fing] judgment; that this decree could not be made by any other
court or in any other proceeding. Comp. Laws 1913, §§ 8531-8533;
Sjoli v, Hogenson, 19 N. D. 82, 122 N, W. 1008; Joy v. Elton, 9 N. D.
438,83 N. W. 875. It stands of equal rank with any judgment entered
z lan)' court in this state. Fischer v. Dolwig, 29 N. D. 561, 151 N. W.
. In Sjoli v. Hogenson, 19 N. D. 92, 122 N. W. 1008, court stated:
The decree of distribution is an instrument by virtue of which heirs
Yeceive the property of the deceased. It is the final determination of
the rights of the parties to a proceeding, and, upon its entry, their rights
are thereafter to be exercised by the terms of the decree. There is an-
other reagon why the final decree of distribution in the estates of de-
“ased persons must be held conclusive. Under our probate system, all
deraignment of title to the property of deceased persons is through the
decree of distribution, entered as a final act in the administration of an
cstate, whether testate or intestate. No one will contend that this de-
cree can be made by any other court, or in any other proceeding. It
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constitutes not only the law of the personalty, but also of the real es-
tate. Toland v. Earl, 129 Cal. 148, 79 Am. St. Rep. 100, 61 Pac. 914.
A decree of distribution has, in most respeets, all the efficacy of a judg-
ment at law or decree in equity. An action may be maintained upon it
for noncompliance with its requirements, and there is no greater neces-
sity for a demand before bringing action than exists in case of suit up-
on an ordinary judgment at law, or before issuing an execntion upon a
judgment. Melone v. Davis, 67 Cal. 279, 7 Pac. 703. When a decree
of distribution has been made the probate court has no longer jurisdic-
tion of the property distributed, and the distributee thenceforth has
an action to rccover his estate, or, in proper cascs, its value.”

The action of partition is in the nature of a chancery action, cogni-
zable under equity powers. 20 Cye. 170 ; McArthur v. Clark, 86 Minn.
165, 91 Am. St. Rep. 333, 90 N, W. 369. It is true that the plaintiff,
upon his supplemental complaint, secks to avoid this final decree of dis-
tribution by the exercise of the equity jurisdiction of this court to va-
cate the same upon grounds of mistake, but nevertheless the main pur-
pose of the action is for partition pursuant to a final decree of distri-
bution which respondents seck to revise, and which they claim the rigbt
to revise in determining the title of the parties in such proceeding.

The respondents, by this action of partition, invoke a form of action
and a procecding which cannot precede, but must follow and be pursu-
ant to, the final decree, for the evident reason that the deraignment of
title to the property of the deceazed must be through the decree of dis-
tribution. It is apparent from this entire record that if any legal wrong
or mistake has been accomplished with reference to the divorce proceed-
ings in California, it has occurred by no acts or mistakes of the parties
themselves, but by the acts of the court or of its officers, including the
attorneys who are ofticers of the court. It is further clear that all of the
parties to this proceeding, including the deceased, the father of the re-
spondents, have always acted upon the assumption and belief that the
appellant was in fact the wife of the deccased, and not living in adul-
terous relations with him. It is also clear that in California, at various
times, legal action has been taken upon the theory that the appellant and
said Bonfoey were in fact divorced. The California court so recognized
when it certified and permitted the appellant to marry one Gorden. Tt
likewise so certified when it permitted the appellant to marry the de-
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ceased in California, and there to reside with him until he died. In
equity the respondents come before this court with a claim unconscion-
able in its nature, which secks to secure for themselves the distributive
share of the appellant by reason of a legal technicality and a legal nicety.
In effect, they are seeking in equity for the application of the maxim
that “equity follows the law.” It so happens in this case that justice
may be done between the parties by equity following the law. The at-
tempt of the respondents herein to attack the validity of the final de-
cree of distribution in this action is a collateral attack upon a valid
judgment of a court of record in this state. Shane v. Peoples, 25 N.
D. 188, 141 N. W. 737; Bradley v. Drone, 187 IlL 175, 79 Am. St.
Rep. 214, 58 N, E. 304; Kavanagh v. Hamilton, 53 Colo. 157, 125
Pac. 512, Ann, Cas. 1914B, 76. See note in Ann. Cas. 19124, 983;
23 Cye. 1062; Safe Deposit & T. Co. v. Wright, 44 C. C. A. 421,
105 Fed. 155 ; Van Fleet, Collateral Attack, § 3. It is well scttled that
a final judgment is not subject to collateral attack except upon juris-
dictional grounds or grounds of collusion or fraud. Joy v. Elton, 9
N. D. 428, 438 83 N. W. 875; Sjoli v. Hogenson, 19 N. D. 82, 93,
122 N. W. 1008; 23 Cye. 1323. To set aside such judgment, upon
equitable grounds, it is necessary to bring a direct proceeding for that
specific purpose, 23 Cye. 1033, 1323. There is no intimation in this
record of lack of jurisdiction of the county court or of any grounds
whatsoever of collusion or fraud. The respondents assert that the judg-
ment of the California court, being void on its face, is subject to col-
lateral attack. Though such contention be recognized, nevertheless, this
docs not mean that they can or are able to collaterally attack the final
decree rendered in this state. In the same action the respondents can-
1ot both seck a decree based upon a final judgment of this state and at
t € same time seek to vacate and set the same aside. Furthermore, in
this collateral attack made in this partition proceeding, the final decrce
Of distribution is res judicata between the parties. It involved the ques-
tl‘{n of the right of succession which necessarily was passed upon as a
Prime requisite in the determination made in the final decree of the
tounty court, Upon plain principles of res judicata, therefore, the re-
8pondents in this proceeding, who were parties to the probate proceed-
ing resulting in the final decree of distribution, are bound thereby. 23
Cye. 1106, 1114, 1215 ; Sjoli v. Hogenson, 19 N. D. 82, 93, 122 N. W.
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1008 ; Caujolle v. Ferrié (Caujolle v. Curtiss) 13 Wall. 463, 20 L. ed.
507. It therefore follows that the trial court wholly erred in setting
aside or vacating the final decree of the county court in this procceding,
. and the judgment rendered is erroneous in that regard. It is therefore
ordered that the judgment of the District Court be reversed, with direc-
tions to enter judgment of partition in accordance with the final decree
of distribution as rendered. The appellant will recover costs.

RoBinson, J. I concur not only on the grounds above stated, but also
on the ground that appellant was the wife of deceased.

GRaCE, J., concurs.

Biepzerr, J. (dissenting). I dissent. This is a civil action origi-
nally started for the purpose of securing a partition, but upon the subse-
quent discovery of some facts indicating that one of the defendants,
Louise G. Knight, had not procured a final decree of divorce from her
former husband, Bonfoey, an amended complaint was filed, asking,
first, that the decree of the county court finding her entitled to a dis-
tributive share of the estate of Suel H. Knight be vacated and set aside
on account of the mistake; and, second, that the property be partitioned
among the heirs according to their respective interests as alleged in the
complaint. The majority of this court holds that the action seeking
relief from the judgment of the county court on the ground of mistake
is a collateral attack on the judgment, and, apparently, the holding is
based upon the fact that additional relief in the shape of partition is
asked for. It may be observed, too, that while the majority deny the
relief sought from the judgment of the county court on the sole ground
that it is linked with a prayer for partition, the judgment of this court
directs a partition to be had according to the same final decree of dis-
tribution. Whether or not it is intended that this decision shall be res
judicata as to the right of the parties hereto to bring a wholly independ-
ent action in the district court to set aside the decree of the county
court on the ground of mistake does not appear in the opinion. Ii is
singular that the complaint in this action is dismissed, in so far as it
purports to state a ground for relief from the judgment of the county
court, on the technical ground that there is linked with it a prayer for
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partition, and yet the opinion directs that the partition proceed accord-
ing to a decree which the chancellor knows may subsequently turn out
to be wrong, and one from which relief may yet have to be given in a
separate action. Or can it be that the majority intend to entirely dis-
pose of the alleged right to vacate the decree of the county court on the
purely technical and procedural ground that it was erroneously linked
with a prayer for partition? I can scarcely believe that a result so far
at variance with modern, liberal, common-sense code procedure was in-
tended. The question, however, is clearly left open by the majority
opinion. I dissent principally from the method adopted by the major-
ity in thus disposing of this appeal, and also from the holding on the
procedural question made controlling.
The majority, having disposed of this case on what seems to me to be
a procedural technicality, have found it unnecessary to discuss the
merits of the isgues raised by the pleadings and presented on the record
relative to the personal status of Louise G. Knight, as the widow of S.
H. Knight, anq the propriety of granting relief from the decree of dis-
tribution entered in the county court upon the ground of the mistake
made, if any, in relation to such status. I am disposed to determine the
case on the merits of the issues presented ; but since the majority of the
court ig not so disposed, it is obvious that an expression of an individual
opinion on the merits of the case is unnecessary and beside the point
which is thus made controlling.
® complaint purports to state a cause of action for relief from the
final decree of distribution, according to which the majority opinion
has directed distribution to be made. Section 8809, Compiled Laws of
1913, provides that an action to set aside a decree directing or confirm-
'0g a sale or otherwise disposing of the property of any estate may be
"stituted and maintained at any time within three years of the dis-
%overy of fraud or other ground upon which the action is based. The
“mplaint in the action characterizes it as an action to set aside a de-
e on the ground of mistake. This court held in Fischer v. Dolwig,
% N.D. 561, 151 N. W. 431, 39 N. D. 161, 166 N. W. 793, that this
Section authorized proceedings in the nature of equitable actions to va-
%ate or get aside judgments of the county courts on equitable grounds
after the time had expired for the correction of errors by motion or ap-
Peal. It has also held that the county court had no such equitable juris-
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diction. Reichert v. Reichert, 41 N. D. 253, 170 N. W. 621. Tt is
clementary in Code procedure that, so far as pleading is concerned at
any rate, there are no distinetions observed between actions at law and
suits in equity, and that all forms of action, both at law and in equity,
are abolished. Comp. Laws 1913, § 7355. Tt is equally elementary
that all causes of action, whether legal or equitable, which arise out of
the same transaction or transactions connccted with the same subject
of action, may be joined. Comp. Laws 1913, § 7466. The majority
has clearly treated as the subject of the action the property sought to
be divided, and has ordered a partition. But yet it holds in effect that
there is a misjoinder of causes resulting from the statement of another
transaction, namely, the decree of distribution, which affeets that sub-
ject. Furthermore, this action is of the character denominated equi-
table, and it is axiomatic that when equity acquires jurisdiction for one
purpose it will retain jurisdiction for every purpose required to admin-
ister complete relief between the parties. So far as my rescarches go,
I am unable to find any instance where, in an equitable suit, one party,
who has set forth in his bill or complaint all his grounds for relief
touching a given subject-matter, has been dirccted to start an indepen-
dent action, also in equity and affecting the same parties, for the pur-
pose of obtaining part of the relief asked in that action, instead of being
allowed to pursue it in the one in which it is already included. . Lost
motion of this character certainly sins against simplified procedure, and
invites repetitions of Jarndyce v. Jarndyce.

The principle according to which complete relief is administered in
an action is especially applicable where partition is asked for, because
in such a proceceding it is important that when the partition is awarded
it will result in placing each party in possession of his own proper share.
“Hence,” says Cyc. quoting from Freeman, Cotenancy & Partition, §
505, “when a suit for partition is in a court of equity or in a court
authorized to proceed with powers as ample as those exercised by courts
of equity, it may be employed to adjust all the equities existing between
the parties and arising out of their relation to the property to be di-
vided.” 380 Cyec. 230. Or, as is said in Pomeroy, 6 Pom. Eq. Jur.
§ 7T17: “It is characteristic of equity in matters of partition that not
only does it afford a more advantageous and adequate relief than is ob-
tainable at law, but it also takes into consideration the various and di-
verse equities of the respective parties growing out of their ownership
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of property in common, and adjusts and disposes of them upon broad
principles of fairness and equality. This incidental relief extends only
to such equities as arise out of the relation of the parties to the joint
property, but this may include the disposition of matters preliminary
to final partition and to the management of the property pending the
partition proceedings. Thus, a deed or devise may be construed, or a
mortgage reformed and foreclosed and the manner of its payment be
preseribed, or deeds may be corrected and conveyances ordered.” See
also Ulman v. Taeger, 67 Fed. 980-985. Under the majority opinion
in this case, the preliminary equity to have the decree of distribution
vacated or set aside may not be disposed of, and an exception is made to
this wholesome ryle,

But, says the majority, this proceeding constitutes collateral attack
on the judgment of the county court. But they indicate that if that por-
tion of the complaint which asks for partition be stricken out so that it
would stand ag g mere complaint in an action to vacate, seeking but the
single relief, it would not be collateral. The term “collateral attack”
is certainly one to conjure with. I cannot understand by what process
of logic or reasoning an attack which, when singly stated, is direct, be-
comes collatera] by the circumstance of having an added prayer for con-
sequential relief attached to it. To further test the conclusion of the
majority, Suppose the action to partition had been brought by Louise
G. Knight (?), the heirs of S. H. Knight being made defendants, and
an answer alleging the mistake embodied in the final decree of distribu-
tion had been interposed by the heirs. This, certainly, on the assump-
tion that the mistake is one authorizing relief, would constitute an
equitable reason for denying the plaintiff the relief sought in the com-
Plaint, Byt yet, under the majority holding, the court would be power-
less to entertain it because of the magic that would make the statement
of such equitable circumstances in an answer in a partition suit a col-
latera] attack upon the judgment. The court would thus be driven by
the irresistible logic of its conclusions in this case, not only to deny
relief to the defendants according to the equitable circumstances stated
in the answer, but it would also be compelled to decree a partition in
favor of the plaintiff. Can it be possible that equitable procedure has
degenerated to the extent that it renders the court helpless to arrest the
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entry of a decree which it knows from facts formally pleaded may turn
out to be erroneous and inequitable ?

The authorities cited by the majority do not support the conclusion.
An examination of them discloses that they are cases where it was at-
tempted to impeach a judgment by facts delors the record and without
pleading such facts as constituting a cause for interfering with it. The
case of Shane v. Peoples, 25 N. D. 188, 141 N. W, 737, is cited. The
complaint in that case was before the court on demurrer, and the pri-
mary holding is that the complaint is vulnerable; that it is lacking in
equity. In what is said subsequently it must be borne in mind that the
court was dealing with facts insufficient in equily to constitute a ground
for relief from the judgment. Reference to the briefs in that case shows
that counsel for the appcllants conceded that if the procecdings for
the sale of real estate in probate court be regarded as proceedings in
rem, they were out of court. The court decided that the proceedings
were in rem. In view of the pleading and counsels’ concession, there
was only left to the plaintiff a collateral attack on what was apparently
a valid judgment. Of course this could avail them nothing. The briefs
further disclose that the action was brought long after the three-year
limitation provided for in § 8809, Compiled Laws of 1913, had run.
But I bring to the aid of the majority the case of Kavanagh v. Hamil-
ton, 53 Colo. 157, 125 Pac. 512, Ann. Cas. 1914B, 76, which is an
authority apparently in point in support of the majority opinion. It
will be noticed that one of the principal contentions in the case was that
the judgment of the county court was void. It also appears that the
judgment which was attacked had stood for over fourteen years, so that
the court’s conclusion that the judgment was being attacked collaterally
would probably have been the same had the court considered the attack
as being direct.

Van Fleet, in his work on Collateral Attack, § 3, savs: “A collateral
attack on a judicial proceeding is an attempt to avoid, defeat, or evade
it, or to deny its force and effect in some manner not provided by law.
. « . When a judicial order, judgment, or proceeding is offered in
evidence in another proceeding, an objection thereto on account of ju-
dicial errors is a collateral attack. Familiar instances are where a per-
son relies on a judgment as a justification for a trespass . . . orto
show his right or title in . . . ejectment, trespass to try title, or
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suit to quiet title. That the objection to the judgment for judicial
errors in such cases is a collateral attack, the cases all agree.”
The essence of this definition is that any attack in some manner not
awthorized by law is collateral. Judgments may be attacked on ac-
count of errors committed in prior proceedings, the usual course of cor-
recting such being by motion for a new trial, appeal, or writ of error.
These are not only direct methods of attacking judgments upon these
grounds, but they are practically exclusive, Judgments may also be
attacked when equity requires that they should not be enforced because
of the existence of facts which bring the matter within equitable cogni-
zance, and which render their enforcement inequitable. This is direct
attack upon equitable grounds, such as is contemplated in § 8809.
Fischer v. Dolwig, 29 N. D. 561, 151 N. W. 431, 39 N. D. 161, 166
N. W. 793. The case of Bergin v. Haight, 99 Cal. 52, 33 Pac. 760,
affords a good illustration of a direct attack upon a judgment of a
probate court in an equitable action to quiet title. The court said
(page 55): “It is claimed by appellant that this is a collateral attack
upon the orders of the probate court, and that since the record of the
proceedings shows that the court had acquired jurisdiction, and that
the proceedings were upon their face regular, the order confirming the
sale cannot be thus attacked. It is true the court did acquire jurisdic-
tion to administer upon the estate, and to order and confirm the sale of
the property ; but it does not follow therefrom that this is a collateral
attack. The attack is a direct attack upon the sale, on the ground of
fraud, and as such is authorized by law. Van Fleet, Collateral Attack,
PP- 4, 5, 15, and authorities cited. It is not every species of fraud,
./Vever, which may be the basis of an action to vacate an order or
Judgment, Ty pe actionable, as stated by our chief justice in Pico v.
Colu, 91 Cal. 129, 13 LR.A. 336, 25 Am. St. Rep. 159, 25 Pac. 970,
27 Pae, 537, it must be a ‘fraud extrinsic or collateral to the questions
tNamined and determined in the action. . . .’”
cfore the attack can be considered collateral it must, within all
the authorities, be an unauthorized attack; that is, one recognized as
awfal, frequently happens that one against whom a judgment is
thtered in 5 given court has cause to have the judgment vacated. The
G@stomary mode of vacating a judgment is by application to the court
in which the judgment is entcred, setting forth the grounds recognized
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as being sufficient for that purpose. Manifestly if an attempt were
made in some other court, even a court possessing equitable powers, to
vacate a judgment upon grounds which should be presented to the court
possessing inherent power over its own judgments, the application
would be properly ignored. Not so much because it would constitute
collateral attack as because it would intrench upon the inherent power
of a court to vacate its own judgments upon proper showing, and be-
cause this is the simple and expeditious remedy for that purpose. See
Rowe v. Silbaugh, 96 Wash. 138, L.R.A.1918D, 466, 164 Pac. 923.
Thus, in an action in the superior court of a certain county to quiet
title against a sheriff’s deed executed in pursuance of a judgment ren-
dered in the same court, it was held that the attack was sufficiently
dircet. Krutz v. Isaacs, 25 Wash. 566, 66 Pac. 141. It was also held
that the complete relief could be granted; but in an action to remove
cloud caused by the issuance of a deed by the sheriff of another county
based on a judgment of the latter county, it was held that the attack
upon the judgment was not authorized because the action was not in-
stituted in the court of the county where the judgment was obtained.
ITad it been instituted there, it was stated that complete relief could
have been administered in the one action. Rowe v. Silbaugh, supra.
The point of these decisions is that it is not the character of the action,
in connection with which relief from the judgment is asked, that de-
termines whether or not the attack on the judgment is collateral, but it
is rather the consideration as to whether the court in which the applica-
tion is made can properly assume control over the judgment to the ex-
tent of granting the relief sought. In the instant case, it is manifest
that no court other than the court in which this action was brought can
excrcise the equitable jurisdiction necessary to determine the right to
set aside the judgment. If, therefore, the suitors which the majority
send forth without relief are ever to be relieved from the county court
decree, they must turn about, retrace their steps, and apply to the same
court from which they have just been sent. See also Lewis v. Mauer-
man, 35 Wash, 136, 76 Pac. 737.

From what has been said it is not to be assumed that the writer of
this opinion entertains views opposed to giving full force and effect to
judgments regularly entered by courts possessing the requisite juris-
diction. His views on this subject, as expressed in Fischer v. Dolwig,
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39 N. D. 161, 166 N. W. 797, have undergone no change. The sound
policy in this regard has perhaps never been better expressed than by
Justice Baldwin in the case of Voorhees v. Jackson, 10 Pet. 449, 473, 9
L. ed. 490-499: “The errors of the court, however apparent, can be
examined only by an appellate power; and by the laws of every country
a time is fixed for such examination, whether in rendering judgment,
issuing execution, or enforcing it by process of sale or imprisonment.
No rule can be more reasonable than that the person who complains of
an injury done him should avail himself of his legal rights in a reason-
able time, or that that time should be limited by law. This has wisely
been done by acts of limitations on writs of errors and appeals; if that
time elapses, common justice requires that what a defendant cannot
do directly in the mode pointed out by law, he shall not be permitted
to do collaterally, by evasion. A judgment or execution irreversible by
a superior court cannot be declared a nullity by any authority of law.

. If, after its rendition, it is declared void for any matter which
can be assigned for error only on a writ of error or appeal, then such
court not only usurps the jurisdiction of an appellate court, but collat-
erally nullifies what such court is prohibited by express statute law from
even reversing. If the principle once prevails that any proceeding of
a court of competent jurisdiction can be declared to be a nullity by any
court after a writ of error or appeal is barred by limitation, every
county court or justice of the peace in the Union may exercise the same
right, from which our own judgments or process would not be exempt-
ed.”

The writer is in full accord with the views above expressed, but thev
do not apply to a situation in which the statute law of the state recog-
nizes the right of parties affected by a decree of the county court to
bring an action to set aside the same upon equitable grounds within a
limited time. This is a remedy given in addition to appeal and is as
direct as the appeal itself would be, and at the same time more compre-
hensive than an ordinary appeal (see O’Barr v. Sanders, 113 Ark.
449, 169 S. W. 249) because not limited to errors appearing on the
record.

Wholly aside from the question of collateral attack, the decision is
erroneous for the reason that the procedural question is not here for

decision. It is undisputed that the complaint alleges the facts relied
43 N. D—T.
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upon to set aside the decree of distribution. In the answer filed to the
amended complaint the defendant Louise G. Knight pleaded a reliance
upon the deeree of divorce granted in the state of California and the
obligation of the courts of this state to give the judgment foree and
cffect under article 4, § 1, of the Federal Constitution; and it was al-
leged that, as the widow of S. II. Knight, she was entitled to the distrib-
utive share assigned to her by the deeree of distribution. The only ob-
jection to the testimony offered in proof of the allegations of the amend-
ed complaint was that it was incompetent, irrclevant, and immaterial,
and did not prove or tend to prove any of the issues in the case, and
also that it was inadmissible under the pleadings. It is clear that the
pleadings framed an issue as to a mistake in the entry of the decree of
distribution, on account of which relief was sought, in addition to the
allegations showing a right to partition the property. If there was a
misjoinder of causes of action, the complaint was susceptible to attack
by demurrer under § 7442, Compiled Laws of 1913. Had the demurrer
been sustained, plaintiffs would have had the opportunity to strike from
the complaint either the allegations supporting the cause for relief from
the final decree and the accompanying prayer of relief, or the allega-
tions respecting partition. Or they could have appealed from the or-
der sustaining the demurrer, and obtained a final decision on the pro-
cedural question, before procceding with the merits of the case. Fur-
thermore, had counsel for the defendant Louise G. Knight, upon the
trial, conceived the complaint to be multifarious, the question might
have been presented to the trial court by a motion that the plaintiffs be
required to elect upon which equitable cause of action they would pro-
ceced. The complaint, it is clear, purports to state as complete a cause
of action for relief from the decree of distribution as it does for parti-
tion, and if the question of misjoinder or multifariousness is not raised
in the court below, it certainly should not be made the basis of a reversal
on appeal after a trial on the merits. It is unnecessary to cite author-
ity in support of a proposition so elementary as this.

For the foregoing reasons I respectfully dissent from the majority
opinion. I regard it as the manifest duty of this court to decide the
case on the merits of the issues presented by the pleadings and in the
record. o



MOORE v. PALMER 99

Cnristiaxson, Ch. J. (dissenting). The purpose of this action as
stated in the amended complaint is: First, to set aside the decree of
distribution; and, second, to partition certain real property. No objec-
tion was made in the court below on the ground of misjoinder. It is
undisputed that if the facts are as alleged in the complaint and found
by the trial court, and the laws of California are as respondents assert,
then the appellant was not the wife of the deccased, Suel H. Knight,
and the decree of distribution was founded upon a mistake of fact. In
my opinion the facts in the case and the laws of California are as con-
tended for by respondents, and the appellant never in fact became the
wife of the deceased, Suel H. Knight. Nor do the majority mewmbers
express any opinion to the contrary. As my brother Birdzell has so
well pointed out, they ignore the merits and dispose of this important
litigation solely upon procedural grounds. I fully agree with him in
his criticism of the majority opinion. Added force to that criticism
has been given by the majority members themselves, as, since the deci-
sion in this case was filed and pending the time allowed for filing peti-
tion for rehearing, they have held that a decree of distribution may be
vacated by an action solely on the ground that the county court made a
mistake of law in distributing property,—a mistake apparent on the
face of the proceedings and which could readily have becn corrected by
appeal. See Moore v. Palmer, infra, 174 N. W. 93,

HARRY MOORE, Wade Moore, James D. Moore, Darius Moore,
Clayton Moore, and Jennie Scott, Appellants, v. CHARLES W.
PALMER, as Executor of the Last Will and Testament of Jessie
Lodine Moore, Deceased, Richard Moore, Samuel Moore, Grant
Moore, as Executor of the Last Will and Testament of Charles
Moore, Deceased, Clemena Newton, and Mary Thompson, Re-
spondents.

r
(174 N. W. 93.)
Executors and administrators — allegations in complaint to vacate decree

sufficient.
1. The plaintiffs brought an action in the district court to set aside a cer-
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tain decree of distribution of the county court of Barnes county, which decree
had been entered more than one year before the bringing of this action. This
court has heretofore held that, after the expiration of one year from the entry
of the decree of the county court, it is without power or authority thereafter
to grant any relief for matters complained of which were determined or dis-
posed of by the decree. Section 8309 of the Compiled Laws of 1913 reads
thus: ‘“An action to set aside a decree directing or confirming a sale or other-
wise disposing of such property may be instituted and maintained at any
time within three years from the discovery of the fraud or other ground up-
on which the action is based.”

The plaintiffs’ complaint alleged certain “other grounds” which were claimed
to be suflicient to set aside the decree. To the complaint the defendants en-
tered a demurrer which was sustained by the trial court; held that the trial
court was in error in sustaining such demurrer; held, further, that the com-
plaint states facts suflicient to constitute a cause of action.

Opinion filed July 11, 1919.

Appeal from an order of the District Court in and for Barnes Coun-
ty, North Dakota, the Honorable J. 4. Coffey, Judge, presiding.

Order reversed.

Jno. D. Farrand and Barnett & Richardson, for appellants,

In order to bar a right of action under § 8809, it must be shown that
the plaintiff had actual notice of the decree complained of, and timely
opportunity to protect his rights by an appeal. Fisher v. Dolwig, 166
N. W. 793.

“Except as otherwise provided, the validity and interpretation of
wills is governed, when relating to real property within this state, by
the laws of this state. When relating to personal property by the law
of testatrix’s domicil” Comp. Laws 1913, § 5739; Pennefield v.
Tower, 1 N. D. 216; Crandoll v, Barker, 8 N. D. 263.

“Nor will a presumption be indulged in favor of the validity of the
proceedings of a court, when such presumption does violence to the
facts as presented by the records of the court.” Comp. Laws 1913, §§
5685, 5686, 5693, 5694.

Winterer, Combs, & Ritchie, for respondents.

“The final decrce of a county court is of equal rank with. judgments
entered in other courts of record, and the same presumptions exist in
its favor.” Fisher v. Dolwig, 29 N. D. 564, 151 N. W. 431.

“In an equitable action to set aside the decree, the plaintiff has the
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burden of proof, and must overcome the presumptions in favor of the
decree by a fair preponderance of all the evidence.” Fisher v. Dol-
wig (N. D.) 166 N. W. 793.

The failure to allege that the decree complained of was irregularly
or unlawfully entered, and that no notice of any kind was in any man-
ner given of the hearing of the petition for final distribution, is fatal
to the sufficiency of the plaintiff’s complaint. 18 Cye. 664, note 35.

“An allegation of want of actual notice of the settlement of the ac-
count of an administrator, or of the decree of distribution, is unavail-
ing where it appears that the notice provided by the act of assembly

has been given.” Ferguson v. Yard, 164 Pa. 586, 30 Atl. 517; Ladd
v. Weiskopf, 62 Minn, 29, 64 N. W. 99; Paullissen v. Lock, 38 Il
App. 510.

The complaint must set forth either actual or extrinsic fraud, or it
must positively aver that by reason of a wilful failure on the parties
charged with that duty to give the plaintiffs lawful notice of the pro-
ceedings complained of, the plaintiffs have been deprived of their prop-
erty. McCaulley v. Dow (Cal.) 63 Pac. 158; Lynch v. Rooney (Cal.)
44 Pac. 565; Hurt v. Hurt, 6 Rich. Eq. (S. C.) 114; McClure v. Mill-
er, 21 Am. Dec. 522; Schaeffner’s Appeal, 41 Wis. 260; Sjolie v.
Hoganson (N. D.) 122 N. W. 1008. :

This provision of the will related to and operated in favor of the
surviving uncles and aunts of the testatrix, and such cousins whose
parents died after the making of the will in controversy. Comp. Laws
1913, 88 5704, 5705, 5739 ; Re Winter, 114 Cal. 186, 45 Pac. 1063;
Smith v, Smith, 25 L.R.A.(N.S.) 1045 (for American rule, as declared
in this case, see page 1054).

In making them respondents the petitioner simply sought to bring
in all parties who might possibly claim to be interested in or entitled
to a part of the estate, as well as the surviving immediate relatives of
the decedent. Hill v. Lawler (Cal.) 48 Pac. 323; Trescony’s Estate
(Cal) 51 Pac. 951; Smith v. Vandepeer (Cal.) 85 Pac. 136; 1 Ross,
Prob. Law & Pr. p. 852.

“Whenever the validity of an executed order is drawn in question
other thay by appeal, writ of error, certiorari, or timely application to
the court wherein the order was made, the attack is collateral. Thus

actiong of ejectment, actions where the title of the party claiming un-
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der a sale is attacked, bills in equity to annul sales on any other grounds
than fraud, and objcctions to the final settlement of the executor or ad-
ministrator, are collateral attacks.” 19 Enc. Pl. & Pr. pp. 927, 928§,
and cases cited ; Shane v. Peoples, 25 N. D. 194, 141 N, W. 737.

Grack, J. This is an appeal from an order of the district court of
the county of Barnes sustaining defendants’ demurrer to plaintiffs’
complaint.

About the 3d day of August, 1910, one Jessie Lodine Moore died;
at the time of ler death she was a resident in the county of St. Law-
rence, state of New York. She left a last will and testament of which
Charles W. Palmer was appointed the sole executor. The will was
duly proved in the surrogate court of St. Lawrence county and therein
duly admitted to probate. Letters testamentary were duly issued to
Charles W. Palmer, who duly qualified as such executor and ever since
and now is acting in that capacity. At the time of the death of Jessie
Lodine Moore, she was seised of certain real and personal property in
the county of Barnes, state of North Dakota. The real property con-
sisted of all of Sec, 25, T. 141, R. 57. By the terms of item 2 in the
will, the land in Barnes county, North Dakota, was disposed of as fol-
lows: “I give, devise, and bequeath my farm in the state of North
Dakota, the crops growing thercon, and any other personal property
situate thereon in which I have any interest, to the brothers and sisters

- of my late father, David Moore, share and share alike, and in any in-
stance where a brother or a sister may die prior to my decease leaving a
child or children, such child or children shall receive the same share
which the parent would have received had such parent been living.”

Charles W. Palmer reccived ancillary letters testamentary in Barnes
county. In a petition for such letters, plaintiffs are named with oth-
ers as legatees. It is alleged in the substance of the complaint that
plaintiffs are devisees, legatecs, heirs at law, or next of kin of Jessie
Lodine Moore, deceased, and entitled to share in her estate; that the
plaintiffs IIarry Moore, Wade Moore, and James D. Moore are children
of James Moore, deceased, who was a brother of the testatrix’s father;
that James Moore died prior to the testatrix; that Darius Moore and
Clayton Moore are children of John Moore, who was a brother of testa-
trix’s father; that John Moore died prior to testatrix; that Jennie
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Scott is the daughter of Elizabeth Glanders, who was a sister of testa-
trix’s father; that she died prior to the testatrix.

It appears from the allegations of the complaint that Charles W.
Palmer as executor pursuant to authority in the will sold the land in
Barnes county for $20,000; he reported the sale thereof to the county
court of Barnes county, which sale was by it approved. The balance
of the property of the estate in Barnes county was converted into money.
On about the 13th day of May, 1916, the executor filed in the county
court of Barnes county his final account and petition for final decree
of distribution. The final account showed total assets of $20,555.33
and expenditures of $2,800.92, leaving a balance for distribution un-
der the terms of the will of $17,754.41., On the 21st day of August,
1916, the county court of Barnes county made and entered its final
decree of distribution, wherein it distributed and gave to the defend-
ants Richard Moore, Samuel Moore, Clemena Newton, Mary Thomp-
son, and Grant Moore, as legatees in the last will and testament of
Charles Moore, deceased, the whole of the residue of the estate, share
and share alike. No part of the estate by the final decree of distribu-
tion was distributed to or given to the plaintiffs herein or either of
them, and they were each deprived of their distributive share thereof.

On the 3d day of November, 1916, the county court of Barnes county
entered its order closing said estate as to the ancillary proceedings.
It is claimed by plaintiffs that they had no actual notice of the enter-
ing and making of said final decree of distribution, and of the order
closing said estate as to said ancillary proceedings, and no knowledge
thereof until about the 20th day of March, 1918.

The foregoing is the substance of the allegations of the complaint.
To this complaint the defendants demurred upon three grounds: (1)
Because the court has no jurisdiction of the persons of the defendants
or the subject-matter of the action; (2) because the court has no juris-
diction of the subject-matter of the action; (3) because the complaint
does not state facts sufficient to constitute a cause of action. The court
made its order sustaining such demurrer. The reason assigned by the
court for sustaining such demurrer was that the complaint did not state
facts sufficient to constitute a cause of action. From this order the
plaintiffs appeal to this court. The only error assigned in the appeal
is the making of the order sustaining the demurrer.
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The plaintiffs made no application for a rehearing of the final decree
of distribution made on the 21st day of Angust, 1916. Under the
doctrine laid down in the case of Fischer v. Dolwig, 29 N. D. 566, 151
N. W. 431, and Reichert v. Reichert, 41 N. D. 253, 170 N. W, 621, the
county court had no authority or power after the expiration of one
year to grant the plaintiffs any relief. Plaintiffs claim, however, that
they are entitled to relief under § 8809 of the Compiled Laws of 1913.
It reads thus: “An action to set aside a decree directing or confirm-
ing a sale or otherwise disposing of such property may be instituted and
maintained at any time within three years from the discovery of the
fraud or other ground upon which the action is based.”

Plaintiffs brought this action within that three-year period. The
above section may be divided into two parts for the purpose of construc-
tion. The first part relates to the setting aside of a decree of the county
court directing or confirming a sale on the ground of fraud. It is self-
evident that the decree disposing of the property may be set aside if it
is tainted by fraud, no matter by whom such fraud was committed nor
whether the fraud was actual or constructive.

This case is not predicated upon fraud, and for this reason the de-
cree may not be set aside on that ground. We will confine our discus-
sion to the other part of said section which provides, ‘“or other ground
upon which the action is based.” What, then, are the other grounds?
We can reach but one conclusion with reference as to the meaning of
such words, and that is—they mean any other ground which would
appeal to the conscience of a court of equity, as where there has been
manifest injustice done by entering of said decree or a manifest mate-
rial mistake therein, etec.

The words, the meaning of which is under consideration, constitute
a scparate and distinct reason for setting aside such decree for other
reasons than that of fraud. It now becomes necessary to determine the
meaning of the language used in item 2 of the will, which is quoted
above in full. That language means that the property therein described
was devised and bequeathed to the brothers and sisters of the testatrix’s
late father, David Moore, share and share alike, who were living at the
time of the death of the testatrix; that is, the brothers and sisters of
the testatrix’s father would take an equal share of that property if they
were living at the time testatrix’s death occurred. If, however, any
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_ of them had died prior to the death of the testatrix, then their child or
children would receive under the terms of item 2 of the will at the time
of the death of the testatrix, the same share which the parent who was
the prior legatee under the will would have received had such parent
been living at the time of the death of testatrix, when such will would
become operative,

This construction of the language of item 2 of the will being correct,
the plaintiffs herein, when the will became operative, were entitled to
receive the share of the estate described in item 2 which would have
been received by the parent if the parent had been living at the time
of the death of the testatrix. The complaint alleges plainly that Harry
Moore, Wade Moore, and James D. Moore are children of James Moore,
deceased, who was a brother of the testatrix’s father; that James Moore
died prior to the testatrix. A similar allegation is contained in the
complaint as to other plaintiffs who are children of another brother and
gister of the father of the testatrix. All of these allegations are ad-
mitted by the demurrer. The demurrer also admits the allegations of
the complaint, that they are entitled to a share in the estate. It also
admits that no part of the estate by the final decree of distribution was
distributed to or given to the plaintiffs, and that they were deprived
of their distributive share thereof. We thus have a case where the
plaintiffs, according to the allegations of the complaint, are clearly
entitled to a share of the estate, and one where it is admitted by the
demurrer they are entitled to a share, and one where it is admitted
the estate in which they were entitled to a share was distributed and
their share given to others, the defendants herein, who were not entitled
under the terms of the will to receive the same. According to the com-
plaint, under the plain terms of the will, the plaintiffs were entitled to
their share as defined by the terms of the will. The final decree of dis-
tribution totally disregards the provisions of the will. The original
petition for probate of the will showed that these plaintiffs were legatees
and devisees under the will. The complaint states a perfect cause of
action under § 8809 of the Compiled Laws of 1913. It was not ncces-
sary that the complaint should allege fraud. It is only necessary to
allege fraud where fraud is relied upon; where other grounds “or rea-
sons than fraud are relied upon” it is only necessary to set forth such
other grounds and reasons for setting aside the decree,
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There remains but one further point to discuss and that is the ques-
tion of notice. The complaint alleges there was no actual notice or
knowledge of the making and entering of the final decree nor of the
closing of the estate. The defendants by demurring admit this. To
make the matter more plain we may add, however, that the language
of § 8809, which says that “an action may be instituted and maintained
at any time within three years from the discovery of the fraud or other
ground upon which the action is based,” means three years from the
time when the party secking to set aside the decree has actual knowl-
cdge of the fraud or other ground upon which the action is based. The
word “discovery” as used in said section means “to obtain for the first
time knowledge of,” “to know,” “to have ascertained,” “to be aware
of,” “to find out.” Actual notice would impart actual knowledge.
Knowledge could be acquired without actual notice. Actual knowledge
would not be imparted by constructive notice. The Statute of Limita-
tion sct forth in § 8809 begins to run from the time of the discovery of
or acquirement of actual knowledge of the fraud or other ground for
setting aside the decree. Constructive notice will not set said statute
in motion, for constructive notice imparts no actual knowledge. In pro-
ceedings in the probate court, the law provides in many instances that
constructive service is sufficient, and where the law so provides, con-
structive service is sufficient. There may be, however, exceptions re-
served in the law in this regard. It scems certain that § 8809 is one
of the exceptions and one of the particular cases in which constructive
notice is not sufficient in order to set in motion the Statute of Limita-
tion referred to in said section. It would thus seemn certain that the
three-year period of time in which to commence an action to set aside
the deeree for fraud or other ground does not commence to run, by the
terms of said scction, until actual notice is given or actual knowledge
possessed of the fraud or other ground upon which the action is main-
tained. The section does not say that the action may be maintained
any time within.three years from the order approving the final decree
or from the time of filing or making the final decree, or three years
from the time of the order closing the estate, but it says, “three years
from the discovery of the fraud or other ground upon which the action
ts based,” and this means three years from the time that one has actual
knowledge of facts constituting fraud or facts which constitute other
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grounds for sctting aside the final decrce. The action is one to set
aside the decree. It is a direct, and not a collateral, attack upon it. It
is one between the parties to the original decree; it is under § 8809
properly maintainable. We have no hesitancy in stating that the com-
plaint states facts sufficient to constitute a cause of action. The de-
murrer thereto should have been overruled. It was error in the trial
court not to do so. The order of the trial court sustaining such de-
murrer is manifestly entirely wrong, and the same is reversed. The
case is remanded to the lower court for further proceedings. The ap-
pellant is entitled to statutory costs on appeal.

Rosinson, J., concurs.
Broxnson, J. I concur in the result,

Cueristianson, Ch. J. (dissenting). I dissent. It is conceded that
the final decree of distribution involved in this action was rendered
pursuant to legal notice to the plaintiff and other persons interested.
The plaintiffs do not deny this. They merely assert that they had no
“actual notice of the making and entering of the final decree of distri-
bution and of the order closing said estate.”” There is no averment of
fraud, mistake of fact, or other equitable ground for avoiding the de-
cree. The sole complaint is that the county court made a mistake in
determining a question of law properly before it.

The county court is vested with exclusive original jurisdiction in
probate and testamentary matters. N. D. Const. § 111. A decree of
distribution is a final determination by that court of the rights of the
parties to the proceeding. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W.
1008. Tt is of equal rank with a judgment entered in any other court
of record in the state. Fischer v. Dolwig, 29 N. D, 564, 151 N. W, 431.
The district courts are vested with original jurisdiction “of all causes
both at law and in equity,” except as otherwise provided in the Con-
stitution. N. D. Const. § 103. Section 8809, supra, merely recognizes
the general jurisdiction of the district court, and limits the time in
which an equitable action may be maintained in that court to set aside
a decree of the county court directing or confirming a sale or otherwise
disposing of property. The rule is well settled that equity will not
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grant relief for mere errors of law committed by a court in determining
a matter properly before it; nor will it grant relief where the matter
might have been litigated there by the exercise of due diligeuce.
ITayne, New Tr. & App. Rev. ed. § 304.

The mistake complained of was one which could have been reviewed
and corrected on appeal. Our laws furnish ample means for the re-
view and correction of errors of law committed by a county court, both
by motions in such court and by appeal to the district court. Clearly
§ 8809, supra, was not intended to allow an action to be maintained in
the district court to correet errors of law committed by the county court.
As was said by this court in Fischer v. Dolwig, 39 N. D. 161, 166 N.
W. 797: “While § 8309 of the Compiled Laws of 1913 authorizes an
action in the district court to set aside a final decrce of the county
court for fraud or other equitable ground, it manifestly does not au-
thorize such action to review errors properly reviewable on appeal from
the final deeree.” In his concurring opinion in that case Justice Bird-
zell said: “The remedy open to a suitor to impeach a judgment for
fraud within the time prescribed by § 8809, Comp. Laws 1913, cannot
be considered as a mere substitute for an appeal, nor can the statute be
given an interpretation which would have the effect of extending the
time for appeal.”

In his work on Probate Law and Practice, Ross says: “A decree of
final distribution, while ordinarily conclusive upon the parties in in-
terest unless appealed from, may nevertheless be vacated or modified
on motion in the lower court, at any time within the six months allowed
by statute therefor, upon a proper showing of mistake, surprise, inad-
vertence, excusable neglect, or the like. But after the expiration of
six months the probate court has no power to grant relief. Thereafter,
the only remedy of the aggrieved party is by an independent suit in
equity. The law is settled that the remedy by motion is merely cumu-
lative, and does not displace the jurisdiction of a court of equity to re-
view a decree of distribution, upon a showing that it was procured by
extrinsic fraud or mistake, whereby the court and the losing party were
imposed upon or misled, and to enforce an involuntary trust against
those who have thercby gained an inequitable advantage. But equity
will not grant relief for . . . mere error.” Ross, Prob. Law &
Pr. § 544. See also Royce v. Hampton, 16 Nev. 25; Mulcahey v.
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Dow, 131 Cal. 73, 63 Pac. 158; Smith v. Vandepeer, 8 Cal. App. 300,
85 Pac. 136; Bacon v. Bacon, 150 Cal. 477, 89 Pac. 317.

BirpzeLL, J., concurs.

MARY REID, Respondent, v. FRED EHR, Appellant.
(6 AL.R, 586, 174 N, W. 71.)

Damages - personal injuries — judgment - evidence.

1. An action was brought by plaintiff to recover damages by reason of cer-
tain injuries suffered and sustained to her person by reason of a dangerous
charge and current of electricity passing into and upon her body when she
turned on an electric light in a room of a hotel operated by the defendant,
which room was being occupied by her as a guest and patron of the hotel. She
recovered a verdict for $3,625. She had in a former trial recovered a verdict
for $2,800. It is held that the judgment appealed from in this case is well
sustained by the evidence.

Damages — degree of care required by operators of a hotel = liability to
guest.

2. The owner or operator of a hotel lighted by electricity must use ordinary
care to provide safe electric lights and appliances which are intended for use
by the guests and patrons of the hotel. If he does not do so, and a guest of
the hotel is injured by reason of the defects of such electric lights or appli-
ances, he is liable in damages for the injuries sustained by such guest.

Opinion flled July 16, 1919.

Appeal from order denying motion for new trial and from judgment,
Ward county, K. E. Leighton, J.

Affirmed.

Bradford & Nash, for appellant,

NorE.—On liability of innkeeper for injury to guest from defective lighting ap-
pliance, see note in 6 A.L.R. 590, where it is held that an innkeeper is liable to
& guest for injuries resulting from a defective electric lighting appliance intended
for the use of the guest, where he has failed to use ordinary care in the installation
and maintenhnce of the same.
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“The use of the thing must be dangerous according to common ex-
pericnce, at least to the extent that there is a manifest and appreciable
chance of harm from what is done in view of cither the actor’s knowl-
edge or of his conscious ignorance.” Com. v. Picree, 52 Am. St. Rep.
264,

Again: ‘“Mischicf which could by no reasonable possibility have
been foresecen and which no reasonable person would have anticipated
cannot be taken into account as a basis upon which to predicate wrong.”
Wabash R. Co. v. Lock (Ind.) 2 Am. St. Rep. 193.

Sinkler & Eide and Greenleaf, Wooledge, & Lesk, for respondent.

“The facts speak plainer than the testimony of experts, and say that
there was negligence on the part of the defendant which led to the
plaintiff’s injury. It was a question for the jury. The jury deter-
mined it in favor of the plaintiff, and certainly the fact that it hap-
pened is evidence of the fact that it could bhappen.” Leiferman v.
White (N. D.) 168 N. W. 569.

Gracg, J. Appeal from a judgment and from an order of the dis-
trict court of Ward county denying motion for a new trial, K. E.
Leighton, Judge.

This action is brought by plaintiff to recover damages by reason of
certain injuries suffered and sustained to her person by reason of a
dangerous charge and current of electricity passing into and upon her
body when she turned on an electric light in a room of a hotel operated
by defendant, which room was being occupied by her as a guest and
patron of the hotel. It is claimed and charged by plaintiff that the
defendant negligently and carelessly failed to keep the electric lights
and wires, etc., in said room in a safe and proper condition, and neg-
ligently and carelessly permitted them to become out of repair; that he
carelessly and negligently failed to inspect and put said electric lights
in proper repair, and permitted the same to remain in a dangerous and
unsafe condition, and that the injuries of the plaintiff were caused
thercby. Defendant admits that he was operating a hotel and that
plaintiff was a guest therein, and avers the injuries, if any, to plaintiff
were caused by her own negligence and contributory negligence. It is
further averred in the answer that the plaintiff brought an action for
the same injury against the Consumers’ Power Company and alleged
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that said injury was due to the wrongful act of that company ; that she
entered into a stipulation and agreement with it whereby she agreed
to accept and that company agreed to give the sum of $100 in settle-
ment of said claim from the said injury, and that she agreed to release
them from any claims of damage by reason of the injury; that said
sum so agreed to be paid should not in fact be actually paid until after
the time of this action and trial of the action betwcen plaintiff and de-
fendant herein. This point, we think, now is completely abandoned
and will need no further consideration,

This action has been twice tried to a jury. In the first action plain-
tiff recovered a verdict for $2,800 damages. The trial court set that
verdict aside on the ground that it was excessive, and that the same
was the result of passion and prejudice on the part of the jury. From
the order granting a new trial defendant appealed to this court on the
grounds stated ; the order appealed from was affirmed, the writer hercof
dissenting, and the case was remanded to the lower court for another
trial, which has occurred, and a verdict again returned in the plaintiff’s
favor, at a trial had after the expiration of approximately two yecars
since the first trial. The jury, at the second trial of the action, returned
a verdict for plaintiff for $3,625. The sccond trial having occurred at
about two years since the first trial, and the jury having been neces-
sarily composed of men who knew nothing concerning the fact that a
former verdict had been returned for $2,800, such fact clearly demon-
strates there was no passion or prejudice exercised by the jury which
returned the verdict for $2,800. The defendant in this action has ap-
pealed from the judgment and from the order refusing to grant the
judgment, notwithstanding the verdict, or a new trial.

In his appeal defendant specifies nine assignments of error, and in
addition thercto the insufficiency of the evidence to support the verdiet.
In effect, the same errors and reasons are assigned in support of the
motion for a judgment non obstante or for a new trial and the appeal
from the judgment. In the motion for a new trial it is again claimed
that the damages are excessive and appear to have been given under the
influence of passion or prejudice. There is no merit in such conten-
tion. The defendant assigns as error the admitting as evidence in this
trial the testimony of witness, Mrs. Cotta, taken at the former trial.
She personally appeared and testified upon the first trial. She was
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cross-examined by the same counsel who appeared for defendant upon
the second trial. Ier testimony was taken down in the ordinary man-
ner at the former trial, and was transeribed and settled as a part of the
statement of the case upon the former appeal. At the time of the
present trial she was out of the state and beyond the jurisdiction of
the court. Under these circumstances it was proper to read into the
record in this case the evidence which she gave upon the first trial. It
was proper for the trial court to receive and admit the evidence of the
witness Cotta, given upon a former trial, and there was no error in ad-
mitting such evidence. There was no error in the court’s refusal to
strike out the testimony of Mary Reid, with reference to the absence
of the witness Cotta, or the cfforts of Mrs. Reid to procure Mrs. Cotta,
who was in Minneapolis, to come to Minot with her as a witness in
this action. The defendant maintains in his assignments of error, and
in his assignment of the insufficiency of the evidence to sustain the
verdict, that it appears from the undisputed evidence that the fixtures
involved were the usual and ordinary Edison lamp and socket attached
to the usual and ordinary drop cord, and that by no means known to
science could this fixture give forth a shock or possibly cause a burn to
a person turning on the current key. The defendant further claims
the undisputed evidence shows that the only way in which a shock could
be obtained from such fixture would be for the person turning on the
current to have grasped the brass socket of the lamp at its base, being
at the same time connected with the current through the medium of
metal or water, and then turning on the current by the means provided.
There is considerable expert testimony to this effect. This is, however,
not conclusive. The physical facts speak louder than the testimony
of the experts. The plaintiff was injured. This cannot successfully
be disputed. She was injured by an electric current from the lamp in
question. In the face of these physical facts the testimony of the ex-
perts becomes of little probative force. The jury must have disbelieved
the testimony of the experts, and this they did have a right to do.
Jurors, as a rule, are men of average and reasonable minds, and in the
face of physical facts expert testimony did not have any great weight
with them. The defendant maintains, further, that the plaintiff was
guilty of negligence and contributory negligence. This question was
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one exclusively for the jury, and it has found against the contentions
of the defendant, and that completely disposes of those questions.

We have examined the evidence, and it is quite sufficient to sustain
the verdict. There was no error in the court refusing to grant judg-
ment to the defendant, notwithstanding the verdict, nor error in denying
defendant’s motion for a new trial. We have examined with consider-
able care all and each of the errors assigned and find no prejudicial nor
reversible error. The matters in controversy have been submitted to
two separate and distinct juries; the last trial was approximately two
vears after the former. There is not the least reason to claim any
passion or prejudice. There has been no passion nor prejudice shown
by the jury. There is no evidence nor any reason upon which to base
such a claim. The jury is the exclusive judge of the facts of the case,
and it has decided against the defendant. He must abide the result.
The order and judgment appealed from are in all things affirmed. Re-
spondent is entitled to statutory costs on appeal.

Curistiansor, Ch. J. (concurring specially). This case is here
for a second time. The trial court set aside the verdict returned on
the first trial on the ground that it was given under the influence of
passion and prejudice. In his memorandum filed with the order grant-
ing a new trial the court based this ruling largely upon the insufficiency
of the evidence bearing upon the question of permanent injuries. 36
N. D. 556, 162 N, W. 903. On appeal this court held that it had not
been shown that the trial court had abused its discretion in granting a
new trial. In so holding this court merely recognized the well-settled
rule that the trial court was vested with discretionary powers in deter-
mining the motion for a new trial on the ground stated, and that this
court was limited to a consideration of whether the trial court had
abused its discretion. For, as was stated by Mr. Justice Grace in
Huber v, Zeiszler, 37 N. D. 556-560, 164 N. W. 131, “a granting or
refusal to grant a new trial rests largely in the discretion of the trial
court, and unless there is plain abuse of such discretion an order in
such matter will not be disturbed.” )

The second trial took place twenty-seven months after the first trial.
Upon the second trial the plaintiff testified that certain nervous symp-

toms and certain pains in her back to which she had referred on the
43 N. D—s.
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first trial still continued and had become worse rather than better. The
physician who attended the plaintiff and who testified upon the first
trial was also called and testified upon the sccond trial. The situation
upon the sccond trial, therefore, was that the plaintiff had undergone
twenty-scven months more of pain and suffering than she had under-
gone at the time of the first trial, and manifestly both the permanency
of injury and the extent thereof werc far better established upon the
sccond trial. So the sccond verdict clearly rests upon a far stronger
basis than the first verdict. The trial court refused to disturb the ver-
dict, and under the rule of law announced by this court in its former
decision in this case the verdict and the trial court’s ruling should be
sustained.

So far as the question of defendant’s negligence and plaintiff’s con-
tributory negligence are concerned, I am of the opinion that under
the evidence these were questions for the jury. It may also be noted
that they were held to be so by the trial court upon the motion for a
new trial after the first trial. I am also of the opinion that the testi-
mony given by the witness Mrs. Cotta upon the first trial was properly
admitted in this case under the rule announced in Felton v. Midland
Continental R. Co. 32 N. D. 223, 155 N. W. 23,

W. W. HORTON, Respondent, v. WRIGHT, BARRETT, & STIL-
WELL COMPANY, Appellant.

(174 N. W. 67.)

Appeal and error —rule of stare decisis = application of former dccisions
- necessity of motion for directed verdict or new trial in trial court
to invoke review by supreme court.

The rule of stare decisis is especially applicable to decisions on matters of
procedure and practice. By applying this rule and following Morris v. Min-
neapolis, St. P. & S. Ste. M. R. Co. 32 N. D. 366, and subsequent decisions of
this court, it is held that where no ruling of the trial court as to the suffi-
ciency of the evidence to support the verdict has been invoked, either by mo-
tion for a directed verdict or for a new trial, there is nothing for this court
to review.

Opinion filed July 22, 1919,
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From a judgment of the District Court of Ward County, Leighton,
J., defendant appeals.

Affirmed.

Greene & Stenerson, for appellant.

Where a motion is not made for a directed verdict, or the sufficiency
of the evidence to support the verdict is not challenged by motion for
a new trial, this court will not inquire into the sufficicney of the evi-
dence to sustain the verdict. However, that the appellant may
not be foreclosed of a consideration of the merits, the facts will be
reviewed. Morris v. Soo R. Co. 32 N. D. 366; Buchanan v. Elevator
Co. 33 N. D. 350; Erickson v. Wiper, 33 N. D. 225; Freerks v. Nurn-

berg, 33 N. D. 595.

F. B. Lambert, for respondent.

“Where a motion is not made for a directed verdict, or the sufficiency
of the evidence to support the verdict challenged by motion for a new
trial, the sufliciency of the evidence to sustain the verdict cannot be
raised for the first time on appeal and by an alleged specification of
error to that effect served with the notice of appeal.” Morris v. Soo,
32 N. D. 366, 165 N. W. 861; Buchanan v, Occident Elev. Co. 33 N.
D. 350, 157 N. W. 346; Freerks v. Nurnberg, 33 N. D. 595, 157 N,
W. 119; Swallow v. First State Bank, 35 N, D. 618, 161 N. W. 207,
Erickson v. Wiper, 33 N. D. 225, 157 N. W. 592; Jenson v. Bowers,
37T N. D. 367, 164 N. W. 4; Cranmer v. Christian, 161 N. W. 1086.

“Record which does not show the grounds urged for a new trial will
be dismissed on motion.” People v. Lenon, 77 Cal. 308, 19 Pac. 521.

“Errors must be pointed out or they will not be considered in this
court.” French v. Lancaster, 2 N. D. 276.

“Where no assignments of errors are made on the record of the court,
the court will direct an affirmance of the judgment; errors in judg-
ment roll will not be considered unless assigned.” Ricks v. Bergsuedn-
den, 8 N. D. 578,

“Errors must be assigned or they will not be reviewed.” First Nat.
Bankv. N. M. Bank, 5 N. D. 161, See 2 Hill’s Dig. pp. 90, 91.

“Appellant’s counsel having failed to assign errors in this court, the
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judgmenf of the court below is affirmed. Supreme Court Rule, No. 15;
O’Brien v. Miller, 4 N. D. 308.

Per Curram. Respondent has moved in the alternative that the
appeal be dismissed or the judgment affirmed. The motion is made up-
on the ground that the only error assigned upon this appeal is that the
cvidence is insufficient to sustain the verdict; and that inasmuch as
the sufficiency of the evidence was not challenged in the court below
either by motion for a directed verdict, or by motion for a new trial,
or at all, that question cannot be raised in this court. In support of
the latter contention, respondent has cited the following decisions of
this court: Morris v. Minneapolis, St. P. & S. Ste. M. R. Co. 32 N.
D. 366, 155 N. W. 861; Freerks v. Nurnberg, 33 N. D. 587, 595, 157
N. W. 119; Buchanan v. Occident Elevator Co. 33 N. D. 346, 350,
157 N. W, 122, and Erickson v. Wiper, 33 N. D. 193, 225, 157 N. W.
592. No question has been raised as to whether the objection urged
constitutes a valid ground for dismissal or affirmance. Both parties
bave filed briefs and presented oral argument upon the merits of the
motion. Appellant concedes that the former (above cited) decisions
of this court sustain the contentions of the respondent, and that if these
decisions are adhered to there is nothing for this court to review on
this appeal. But appellant contends that the construction which this
court placed upon the 1913 Practice Act in the decisions above cited
is erroneous, and that these decisions should be overruled. We are
frank to admit that, if the question now presented was an original one,
we would be inclined to agree with the appellant, and construe the 1913
Practice Act in accordance with the views expressed in the specially
concurring opinion filed in Morris v. Minneapolis, St. P. & S. Ste. M.
R. Co. 32 N. D. 371, 372, 155 N. W, 861. But the question is not a
new one. It has concededly been adjudicated in the several decisions
cited above. The decision in Morris v. Minneapolis, St. P. & S. Ste. M.
R. Co. supra, was filed December 17, 1915, and rehearing therein was
denied December 31, 1915. The records of this court show that the
appeal in Freerks v, Nurnberg; Buchanan v. Occident Elevator Co. and
Erickson v. Wiper, had been perfected and the records therein trans-
mitted to this court before Morris v. Minneapolis, St. P. & S. Ste. M.
R. Co. was decided. The fact that the question involved has not been
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raised in any subsequent case indicates that the procedure as established
by the former decisions has been generally accepted and followed. The
former decisions have also been referred to arguendo in disposing of
other questions in the following late decisions: Swallow v. First State
Bank, 35 N. D. 608, 618, 161 N. W. 207 (decided January 16, 1917),
and Jensen v. Bowen, 37 N. D. 352, 367, 164 N. W. 4 (decided July
9, 1917). It should also be remembered that two sessions of the legis-
lature have been held since the decision in Morris v. Minneapolis, St.
P. & S. Ste. M. R. Co. was announced.

Under the circumstances we deem the doctrine of stare decisis special-
ly applicable in this case. “It is especially important for the proper
and expeditious conduct of judicial business that the rules of practice
and procedure should be stable. If these were subject to constant fluc-
tuation, with the changing views of the judges, the greatest hardship
and inconvenience would result. On the other hand, if these rules are
well known and uniform, it is ordinarily easy to conform to them, and
they could hardly be productive of any serious injury to individuals
or their rights, even though founded on a mistaken conception of the
law or an erroneous construction of a statute. Hence, it is an almost
invariable rule to adhere to former decisions settling the rules of pro-
cedure, when they are generally known and acted on, and when they
have been established for such a length of time as to make a change in-
judicious, even though it may have become apparent that they were
wrongly decided, or although the court would have reached a different
conclusion if the case were before it for the first time.” Black, Judicial
Precedents, pp. 194, 195.

1t follows from what has been said that the judgment in this case
must be affirmed. It is so ordered.

Grack, J. 1 dissent.

Romixson, J. T do strenuously dissent fo the Building of error upon

error. I concur in the result, but not in the reasoning or the stare
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J. A. ENGLUND, Respondent, v. A, C. TOWNLEY, J. W. Brinton,
W. R. Wyatt, L. H. Avery, M. B. McLaughlin, John Weinberger,
John E. Flecten, and C. E. Gordon, Appellants.

(174 N. W. 755.)

Constitutional law = right of free speech — responsibility for abuse of right.

1. SBection 9 of the state Constitution grants to every man the right to

freely write, speak, and publish his opinion on all subjects, but makes one who
abuses the right responsible for such abuse.

Libel and slander — liability of those who libel or slander another.

2. Under the laws of this state every person has, subject to the qualifica-
tions and restrictions provided by law, the right to protection from defama-
tion by libel or slander, and any person who abuses the privilege of freedom
of speech and liberty of the press by maliciously publishing libelous matter
of or concerning another is liable to the person libeled for the injury occa-
sioned by the publications.

Libel and slander - statute construed.

3. Any “false and unprivileged publication, by writing, printing, picture,
eftigy, or other fixed representation to the eye which exposes any person to
hatred, contempt, ridicule, or obloquy, or which causes him to be shunned or
avoided, . . .” is libelous. Compiled Laws 1913, § 4352,

Libel and slander = pleading —effect of general demurrer.
4. A general demurrer to a complaint in an action for libel admits allega-
tions of falsity, publication, and malice.
Libel and slander - sufficiency of pleading.

5. For reasons stated in the opinion it is held that the complaint states a
cause of action.

Opinion filed July 22, 1919,

Appeal from the District Court of Ward County, Leighton, J.
Defendants appeal from an order overruling a general demurrer

to the complaint.
Affirmed.

Note.—For authorities discussing the question of constitutional freedom of
speech and of the press, see note in 32 L.R.A. 829,

On privilege as to words or publication relating to public officer, or candidate
for office, see note in L.R.A. 1918E, 43.
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Wulliam Lemke and Nestos & Herigstad, for appellants.

Attorneys’ fees under the law are not proper elements of damage,
and therefore should be stricken out as surplusage. 25 Cye. 535;
Grotius v. Ross, 24 Ind. App. 543, 57 N. E. 46; Irlbeck v. Bierle, 84
Towa, 47, 50 N, W. 36.

In all actions of libel where the words charged do not constitute libel
per se, special damages must be alleged in order to constitute a cause of
action. 17 R. C. L. 391; Gustin v. Evening Press Co. (Mich.) 137
N. E. 674.

Unless the article is libel per se, the plaintiff before he can recover
must allege and prove special damages resulting as a proximate result
of the publication. Gundram v. Daily News Pub. Co. (Iowa) 156
N. W. 842; King v. Sun Printing & Pub. Co. 82 N. Y. S. 787; R.
R. Co. v. Delaney, 102 Tenn. 289.

“That publications respecting political affairs, public officers, and
candidates for office, are in a measure privileged, is recognized by the
overwhelming weight of authority.” 17 R. C. L. 353; Pickett v. Tal-
bott, 211 U, S. 199.

“There has always becn a distinction between publications relating
to public and private persons as to whether they are libelous. A eriti-
cism might reasonably be applied to a public officer which would be
libelous if applied to a private individual.” Herringer v. Inberg, 97
N. W. 463.

“Every citizen has a right to comment on those acts of public men
which concern him as a citizen of the state, if he does not make his
commentary a cloak for malice and slander.” Arnold v. Ingram (Wis.)
138 N. W, 119; Lyddiard v. Wingate, 155 N. W. 212; Wason v. Wal-
ter, L. R. 4 Q. B. 94.

“The meaning of the words cannot be enlarged by innuendo.” Huff-
land v. Journal Co. 60 N. W. 263.

“If a publication is not libelous per se on its face, it cannot be made
80 by innuendo,” Scheibley v. Ashton (Iowa) 106 N. W. 618,

“A writing, although charging wrongful conduct or dereliction of
fhlty, is not libelous per se within the meaning of the rule unless it
lmpntes g dishonest or fraudulent motive or intent.” 25 Cyc. 258;
80 N.W. 1099, 102 N. W. 807.

The words “that he made false affidavit” are not actionable per se,
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nor can an action be maintained upon them merely by an innuendo
that they purport or were intended to purport perjury; in order to be
actionable per se, they must charge the defendant with a crime. 97
N. W. 460; 42 N. W. 413; 80 N. W. 1098.

McGee & Goss, for respondent,

“It is well scttled that to constitute libel, it is not necessary that
written statements should contain an imputation of an offense that
may be punished as a crime.” 17 R. C. L. pp. 286, 287, § 28.

“But a publication to be libclous need not contain a direct and open
charge. If taking the words used in the ordinary acceptation, they
convey a degrading imputation, no matter how indirectly, they are
libelous.” 1Id. p. 287. .

“In determining whether or not a charge of dishonesty is actionable,
much appears to depend on whether the accusation is tn writing or is
merely oral. . . . So in general there are many authorities hold-
ing charges of dishonesty in various forms libelous, when such charges
are written or printed, even when the words merely intimate a suspicion
of dishonesty.,” 17 R. C. L. p. 290, § 28.

“The libel of a public officer, affecting him personally, is governed
by the same rules that apply to an individual; but if it affects him in
his official character, and is of such a nature that, if true, it would
be cause for his removal from oftice, it is actionable per se.” 17 R. C.
L. 301, p. 40.

Curistianson, Ch, J. This is an action for libel. . The defendants
interposed a demurrer to the complaint on the ground that it did not
state facts sufficient to constitute a cause of action. The demutrer
was overruled, and defendants appeal.

The complaint, the sufficiency of which is the sole question here, in
substance charges:

That the plaintiff is an elector and citizen of this state, and a state
senator from the second legislative district, and during the fiftecnth
legislative session was such state senator,

That during said legislative session the defendants conspired to-
gether and agreed to and did procure the malicious publication of a
false, scandalous, and libelous article in many newspapers of the state,
reading as follows:
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“Be It Further Resolved, that it has been brought to our attention
that J. A. Englund, now sitting as a senator in the senate body from
this district, is not a citizen of the United States, has sworn alleziance
to the King of England, having filed on a homestead in Canada, and in
the province of Saskatchewan, which is not ‘constitutional’ and which
is not in harmony with the present Constitution; and, further, that he
has again violated our Constitution in accepting, holding, and drawing
pay as a deputy bank examiner; and that he has held this office illegal-
ly, as the Constitution of North Dakota prohibits state senators from
holding such positions, and further that it is not ‘constitutional’ for
subjects of the King of England to act as bank examiners in North
Dakota ; and

“Be It Further Resolved, that we commend the new state bank ex-
aminer, J. R. Waters, for suspending the services of said J. A. Eng-
lund as deputy bank examiner and discontinuing his salary; and

“Be It Further Resolved, that we, the farmers of the second legisla-
tive district of North Dakota, do hereby ask, request, and demand that
the said J. A. Englund immediately resign from the senate and allow
his seat to be filled by the proper ‘constitutional’ procedure and by a
citizen of the United States and of this district; and

“. . . Be It Further Resolved, that a copy of these resolutions be
sent to Governor Frazier, Attorney General Langer, the secretary of
the senate, and also to the said J. A. Englund ; and, further, that a com-
mittee be selected at this mass meeting to sign these resolutions and to
request the publication of the same in the Fargo Forum, Fargo Courier
News, the Non-Partisan Leader, the Minot Daily News, the Devils
Lake Journal, and such other publications as may be deemed proper,
including the local Kenmare papers.

“Signed by the Committee—219 Farmers.”

That the said defendants maliciously caused and procured said false,
scandalous, defamatory, and libelous statement to be published in the
named newspapers and others, and at a certain meeting held at Ken-
mare, in this state, on or about January 30, 1917. That the statement
was false, and known by all of the defendants to be false, in the fol-

lowing particulars:

(a) That’said mass meeting did not unanimously adopt said resolu-
tions; that no committee of volunteers or others to the number of 219
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signed said statement, and that no greater number than ten, including
the defendants, signed said statement.

(b) That the plaintiff has never sworn allegiance to, and is not and
never has been a subject of, the King of England. But that on the
contrary plaintiff is and always has been a citizen of the United States
of America, and an elector of his precinct, county, and state.

(¢) That plaintiff has never violated the Constitution of North
Dakota in accepting, holding, and drawing pay as a deputy bank examn-
iner, nor illegally held said office of deputy bank examiner; and that
the statements and inferences in said article to the contrary are false
and were known to be false by the defendants when made, composcd,
and published.

That by recason of the publication of said article plaintiff was held
forth to public ridicule, obloquy, scandal, and disgrace; and exposed to
the hatred, contempt, ridicule, and obloquy of his fellow citizens,
friends, neighbors, and constituents, and the people of this state, all
to the plaintiff’s injury and damage in good name, reputation, and
property.

It is elementary that a demurrer admits the truth of all issuable, rele-
vant, matcrial facts well pleaded. 31 Cye. 233; 6 Enc. Pl. & Pr. 33%;
6 Standard Proc. 943. Hence a general demurrer to a complaint in
an action for libel “admits allegations of falsity and publication and
malice.” 25 Cyec. 469. See also 13 Ene. PL & Pr. 91, 92. “The de-

murrer tests the actionable character of the charge, and it will only

be sustained where the court can affirmatively say that the publication
is incapable of any reasonable construction which will render the words
defamatory.” 25 Cyec. 468; McCue v. Equity Co-op. Pub. Co. 39 N.
D. 191, 167 N. W. 225.

The Constitution of this state provides that “every man may freely
write, speak, and publish his opinions on all subjects, being responsible
for the abusc of that privilege. In all civil and criminal trials for libel
the truth may be given in evidence, and shall be sufficient defense when
the matter is published with good motives and for justifiable ends;
and the jury shall have the same power of giving a general verdict as in
other cascs; and in all indictments or informations for libels the jury
shall have the right to determine the law and the facts under the direc-
tion of the court, as in other cases.” N. D. Const. § 9.
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Few rights guaranteed by the Constitution are more valuable than
those of freedom of speech and liberty of the press, which are guaran-
teed by the section quoted. But freedom does not mean unrestrained
license. The fact that a right is guaranteed does not mean that there is
also granted a license to abuse that right. Our Constitution expressly
recognizes this. For while it guarantees to every man the right to
“frecly write, speak, and publish his opinions on all subjects,” and
makes it permissive to publish the truth with good motives and for
justifiable ends, it also provides that one who abuses that privilege shall
be responsible therefor. N. D. Const. § 9.

In conformity with the principles of the Constitution our lawmakers
have said that every person has, subject to the qualifications and re-
strictions provided by law, the right to protection from personal insult
and defamation, Comp. Laws 1913, § 4350. Defamation may be
affected by libel or slander. Comp. Laws 1913, § 4351. “Libel is a
false and unprivileged publication by writing, printing, picture, effigy
or other fixed representation to the eye which exposes any person to
hatred, contempt, ridicule or obloquy, or which causes him to be shun-
ned or avoided, or which has a tendency to injure him in his occupa-
tion.”” Comp. Laws 1913, § 4352.

“A privileged communication is one made:

“1. In the proper discharge of an official duty.

“2. In any legislative or judicial proceeding, or in any other pro-
ceeding authorized by law.

“3. In a communication without malice to a person interested there-
in by one who is also interested, or by one who stands in such relation
to the person interested as to afford a reasonable ground for supposing
the motive for the communication innocent, or who is requested by the
person interested to give the information.

“4. By a fair and true report without malice of a judicial, legisla-
tive or other public official proceeding, or of anything said in the course
thereof,

“In the cases provided for in subdivisions 3 and 4 of this section,
malice is not inferred from the communication or publication.” Comp.
Laws 1913, § 4354.

Tt will be noted that the statement involved in this action specifically

charged:
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1. That the plaintiff was not a citizen of the United States.

2. That he had foresworn allegiance to the United States of America,
and taken an oath of allegiance to, and become a subject of, the King
of Great Britain.

3. That therefore he was disqualified from holding the office of state
scnator, which he was then occupying, and subjeet to removal therefrom.

4. “That he has again violated our Constitution” in holding office
as deputy bank examiner, and receiving payment for his services as
such.

5. That plaintiff had been suspended from employment as deputy
bank examiner and his salary as such discontinued by action of the state
examiner.

6. That these charges were made by the people of the legislative dis-
trict which plaintiff represented, in mass meeting assembled, and signed
by a committee of 219 chosen at such mass meeting.

7. That such mass meeting and committee demanded that plaintiff
resign his office as state senator.

The statement speaks for itself. There is no room for doubt that
the imputations therein were directed against the plaintiff. And of
course the demurrer admits that they were so directed. It also admits
that the charges were false; that they were published, and that the pub-
lication was malicious. 25 Cye. 469; 13 Enc. Pl. & Pr. 91, 92. The
sole question, thercfore, is whether the language of the statement stand-
ing alone is fairly susceptible of a defamatory meaning. Lauder v.
Jones, 13 N. D. 523, 540, 101 N. W. 907. In other words, whether
this court can say as a matter of law that the publication of the false
charges standing alone could not rcasonably have exposed plaintiff to
hatred, contempt, ridicule, or obloquy, or caused him to be shunned or
avoided, and as a result occasioned him injury.

The Constitution provides that no person shall be a senator who is
not a qualified elector in the district in which he is chosen. N. D.
Const. § 28. And that no person is an elector unless he is a citizen of
the United States of America. N. D. Const. § 121. Our statutes pro-
vide that no person is eligible to office in this state who is not an elec-
tor (Comp. Laws 1913, § 19) ; and make it a crime for a person know-
ing himself not to be a qualified voter to vote or offer to vote at any
election. Comp, Laws 1913, § 9259.



ENGLUND v. TOWNLEY 125

The statement under consideration positively charged that the plain-
tiff was holding office illegally,—that he was occupying an office which
the Constitution said he was not qualified to hold. If the charge was
true it would have been the duty of the senate to remove him from
such office. The statement further charged that he had “again violated
the Constitution” by holding the office of deputy bank examiner, and
receiving payment as such, and that he had been suspended from such
latter office by action of the state examiner. The article further repre-
sented that the people of the legislative district from which plaintiff
had been chosen had proclaimed these alleged facts in resolutions adopt-
¢d at a mass meeting and signed by a committee of 219, and that such
people and in such resolutions had demanded that plaintiff resign from
his office as state senator.

The authorities generally hold that imputations like those contained
in this statement are libelous per se. 17 R. C. L. 301; 25 Cye. 260,
346, 347; 18 Am. & Eng. Enc. Law, 905, 909, 920, 949, 950. In our
opinion the complaint states facts sufficient to constitute a cause of ac-
tion. The order appealed from must therefore be affirmed. It is so
ordered.

Bronson, J., did not participate, Honorable W. L. NuessLE, of the
Sixth District, sitting in his stead.

Rominson, J. (dissenting). This is an appeal from an order over-
ruling a demurrer to the complaint in a political libel suit. It should
be considered from the standpoint that such a suit is commonly a nui-
sance per se. It is the means of stirring up vindictiveness and rancor.
It is quite sure to put the public and the parties to an expense for no
purpose. The result is commonly a verdict of 5 cents or nothing, the
same as the Roosevelt-Barnes suit, which was conducted for thirty days
and resulted in a draw, and cost the parties and the public thousands
of dollars.

The king of scandal loves a shining mark. All great men, from the
President down to the state lawmakers, are continuously subject to libel-
ous publications. It is to them like water on a duck’s back. It adver-
tises them and does them no harm. Thus the libelous matter so often
published of and concerning Townley has given him an immensity of
free advertising; it has done him a bencfit, and not an injury.
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The gravamen of this libel suit is that at a time when the famous
H. B. 44 was before the legislative assembly, the plaintiff being a state
genator, to induce him to vote for the bill, defendants conspired to pub-
lish of and concerning him certain false and defamatory resolutions,
riz.,

Be it resolved that it has been brought to our attention that J. A.
Englund, now sitting as a senator from this distriet, is not a citizen of
the United States, has sworn allegiance to the King of England, has
filed on a homestead in Canada. The rest of the complaint is mere
innuendo and stuffing. Now, there is nothing immoral or illegal in
swearing allegiance to the King of England or in taking a homestead
in Canada. However, under the state Constitution it is illegal for a
person to vote or hold office without being a citizen of the United States,
but under the territorial statutes the right to vote and to hold office
was given not only to citizens of the United States, but also to persons
who had declared their intention to become a citizen, and in carly days
the same rule prevailed in Minnesota, Wisconsin, and in other states.
It is only in recent years that the right to vote and hold office has been
limited to citizens of the United States. However, without his first
papers making him a full fledged citizen, a person might still hold
office in good faith. It is not true that every person knows all about the
changing laws and constitutions. There was nothing in the charge to
seriously shock the sensibilities of the senator, or to injure him either
in his own estimation or in the esteem of the people; and the fair pre-
sumption is that it did not injure him one particle. It is true the com-
plaint avers that the scnator gave the lawyers some money for writing
a notice to the newspapers demanding a retraction of the libel because it
was false, but the expense was needless and so was the notice; and of
course the senator was competent to give such a notice without any ex-
pense.

In considering the case the court takes notice of 11. B. 44, which must
have been submitted as an educational measure. There was no possi-
bility of the bill becoming a taw, even though it had received the votes
of every member in both houses, Tt is vain to say that party leaders do
conspire to libel a member to gain his vote for such a bill.

The purpose of a complaint in a civil action is to concisely and truly
state the facts of the case and to show a proper regard for the truth.
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Here the complaint is a gross exaggeration. It charges that the libel
has injured the plaintiff in the sum of $25,000—that may be consid-
ered as a libel on the plaintiff. His character and reputation would be
of little value if it might be injured $25,000 or 25 cents by such a
political item. In this case there is nothing to be gained by consider-
ing a thousand and one citations on this and that charge. The common
law of political libel is undergoing a continuous and daily change. The
people are paying less and less regard to such newspaper stuff, so that
no one suffers from it, and the courts are no longer disposed to regard
mere exaggerations which are manifestly untrue. The libel does not
contain any matter sufficient to cause damages to the senator.
Order should be reversed and action dismissed.

Gracg, J. I concur in the result.

WENZEL URBANEC, Plaintiff and Respondent, v. JOSEPH UR-
BANEC, Joseph Kovash, Fannie Kovash, Agnes Kovash, Theresa
Kovash, Barbara Kovash, Rosa Kovash, Mary Kovash, and All
Other Persons Claiming Any Istate or Interest in or Lien or En-
cumbrance upon the Property Described in the Complaint, Defend-
ants and Appellants, and WENZEL URBANEC and E. A. Lilli-
bridge, Administrators of the Estate of Franz Urbanec, Deceased,
Interveners and Appellants.

(174 N. W. 880.)

Adverse possession = parol gift and delivery of patent does not give color
of title.
In an action to determine adverse claims, it is held:
1. Possession of land under a parol gift, accompanied by the delivery of a
patent evidencing the donor’s title, does not constitute color of title which

NOTE—The law is well seitled that a gift of real estate by parol, followed by
Possession of the property thereunder, and the making of improvements thereon,
is valid, as will be seen by an examination of the cases collated in a note in 9
L.R.A.(N.8.) 508, on degree of proof necessary to establish gift of real estate.

On adverse possession of real estate by donmee under parol gift, sce note in 35
L.R.A, 835.
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will enable the donee to obtain the protection of the ten-year Statute of Lim-
itations (§ 5471, Compiled Laws of 1913).

Adverse posscssion — Statute of Frauds —parol grant to son - improve-
ments of land alrcady conveyed.

2. Where the donce or grantee under a parol grant was a son of the donor
or grantor, and the latter had no other relatives in this country and was so
aged as to be incapable of caring for himself, the circumstances of the gift or
grant indicating that it was made in discharging an obligation arising out
of the support of the donor or grantor by the donee or grantee, and the gift
was followed by the rendition of support during the life of the donor or grant-
or, by the making of improvements, payment of taxes, and by seventeen years’
adverse possession, equity requires that the parol grant be given effect and that
the heirs be precluded from asserting title as against such gift or grant.

Opinion filed July 28 1919.

Appeal from District Court of Dunn County, Crawford, J.

Affirmed.

C. H. Starke, for defendants and interveners.

Courts of equity have enforced gifts of real property, notwithstand-
ing the Statute of Frauds, only where the proof of the gift was clear
and convincing and where the donee in reliance thereon entered into
posscssion and made valuable improvements. Note in 9 L.R.A.(N.S.)
508.

Equity has enforced the gift in such cases on the principle of equi-
table estoppel. “The real reason for enforcing such a gift is to prevent
fraud being practised upon the doneec by his having been induced be-
cause thereof to make valuable improvements thercon.” Freeman v.
Freeman (N. Y.) 3 Am. Rep. 651 (a leading case).

The improvements must be valuable and in an amount exceeding the
rental value of the land. 9 L.R.A.(N.S.) 508, note.

Courts of equity have also recognized a parol gift of real property
as sufficient upon which to found a title by adverse possession. 35
L.R.A. 835, note.

The objection that the evidence consisting of alleged statements of
deceased persons is easily fabricated goes to the weight, not the admissi-
bility. 1 R. C. L. 501.

Declaration of a former owner, made after he has parted with his
interest therein, cannot be received in evidence to effect the title. Wig-
more, Ev. p. 1289, '
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Declarations and admissions of an alleged donor in respect to the
gift are not in themselves sufficient evidence to establish the gift. 20
Cye. 1225, 1248; Geer v. Goudy (Il.) 51 N. E. 623; Polk v. Clark
(Md.) 48 Atl 67; Tannery v. McMurn (Tex.) 68 S. W. 640; Young
v. Crawford (Ark.) 100 S. W. 87; Meurin v. Koplan (Tex.) 100 S.
W. 934, 9 L.R.A.(N.S.) 508.

Heirs of deceased title holder are tenants in common of the real es-
tate of their ancestor and cannot acquire title to the whole property by
adverse possession, except by such actual ouster as to notify his coten-
ants that he denies their right to the property. Tiffany, Real Prop.
379, 1009 ; Johnson v. Brauch (S. D.) 35 L.R.A. 835, 168 N. W. 173;
note in 15 L.R.A.(N.S.) 1195,

In order to claim under § 5471, Compiled Laws, there must be some
title vested in claimant. Power v. Kitching, 10 N. D. 260; Stiles v.
Granger, 17 N. D. 502; Wright v. Jones, 23 N. D, 191; Lincoln v.
Great Northern, 26 N. D. 504 ; Page v. Smith, 33 N. D. 369 ; Woolfolk
v. Albrecht, 22 N. D. 36.

M. L. McBride, for respondent.

One who enters upon real estate by virtue of a parol gift, and, claim-
ing as owner, continues for the statutory period in open, exclusive, ad-
verse, and uninterrupted possession of it, thereby acquires a perfect
title. Shafer v. Hauser, 35 L.R.A. 835; Vandiveer v. Stickney, 75
Ala. 225; Colins v. Johnson, 57 Ala. 304; Lee v. Thompson, 99 Ala.
95; Bakerfield Towne Hall Asso. v. Chester, 55 Cal. 98; Baldwin v.
Temple, 101 Cal. 396 ; South School Dist. v. Blakeslee, 13 Conn. 227;
Comins v. Comins, 21 Conn. 416; Clark v. Gilbert, 39 Conn. 98; Wat-
son v. Tindal, 24 Ga. 494, 71 Am. Dec. 142; Stewart v. Duffy, 116
Il. 47; Wilson v. Campbell, 119 Ind. 286; Thompson v. Thompson,
93 Ky. 435 ; Lewis v. Lewis, 5 Ky. L. Rep. 858; Strutton v. Strutton,
10 Ky. L. Rep. 607; Moore v. Webb, 2 B. Mon. 282; Com. v. Gibson,
85 Ky. 566; Spradlin v. Spradlin, 13 Ky. L. Rep. 723; Wheeler v.
Laird, 147 Mass. 421; Steel v. Johnson, 4 Allen, 423 ; Summer v. Stev-
ens, 6 Met. 337; Davis v. Bawmar, 55 Misc. 671; Davis v. Davis, 68
Miss. 478; Goehegan v. Marshall, 66 Miss. 676; Rannels v. Rannels,
52 Mo. 108; International Bank v. Fife, 95 Mo. 118; Allen v. Mans-
field, 108 Mo, 343 ; Jackson Golden v. More, 13 Johns. 513, 7 Am. Dec.

398; Graham v. Craig, 81 Pa. 465; Campbell v. Braden, 96 Pa. 388;
43 N. D.—9,
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Ewing v. Ewing, 96 Pa. 381; Craig v. Craig (Pa.) 10 Cent. Rep. 375;
Kennedy v. Wible, 10 Cent. Rep. 51; Moreland v. Moreland, 121 Pa.
573; Harvey v. Harvey, 26 S. C. 608; Summer v. Murphy, 2 Hill, L.
4S8 ; Hunter v. Parsons, 2 Bail. L. 59; Haynes v. Jones, 2 Head, 372;
Pope v. Henry, 24 Vt. 560.

It is not essential that the claim of right or title to the land by the
adverse occupant should be a valid legal claim in order that the statutes
may run in his favor. Pettit v. Black, 13 Necb. 142, 12 N. W. 841;
Lantry v. Wolf, 49 Neb. 374, 68 N. W. 494,

“A gift of land by parol, accompanied by an actual entry and posses-
sion, manifests the intention of the donee to enter and take as owner and
not as tenant, and it equally proves an admission on the part of the
donor that the possession is taken.” Summer v. Stevens, 6 Met. 357;
Pope v. Henry, 24 Vt. 560; Collins v. Johnson, 57 Ala. 304; Potter
v. Smith, 68 Mich. 212, 3 N. W. 916; Brown v. Mathews, 98 Tenn. 45,
40 S. W. 480.

Delivery is an element which must be proved by the donee or the
one claiming through him although proof need not be a witness who
actually saw the delivery made, but may be inferred from facts and
circumstances. Olds v. Powell, 17 Ala. 652, 42 Am. Deec. 605; Getz
v. People’s Sav. Bank, 31 Ind. App. 67, 67 N. E. 232; Richards v.
Reeves, 149 Kan. 427, 49 N. E. 348; Jones v. Keir, 52 Pac. 429.

“The possession which a lapse of the statutory period will ripen into
title must consist of such corporal presence and physical comfort as the
land reasonably admits of, as well as a present power and right of
domination over it; and usually evidenced by occupation and such use
as is appropriate to the locality and quality of the property.” Stevens
v. Anderson, 87 Ala. 231, 6 So. 285.

“It is ordinarily sufficient if the acts of ownership are of such a na-
ture as a claimant would exercise over his own property, and would
not exercise over another’s, and that the acts amount to such use or do-
minion over the land as it is reasonably adapted to. 2 C. J. 56; Clark
v. Potter, 32 Ohio St. 49; Merrill v. Tobin, 30 Fed. 741 ; Jones v. Gad-
die, 67 Miss. 769, 7 So. 489.

Birpzerr, J. This is an action to determine adverse claims to a
quarter section of land in Dunn county. In his complaint the plaintiff
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alleges that he has been in possession of the real estate in question, un-
der a parol gift made by Frank Urbanec or Orbanez to him, for the
period of more than seventeen years. An answer was interposed on be-
half of the defendants, who reside in Russia, by Anton Wolf, as Imperial
Russian Consul General. The defendants allege that they are citizens
and subjects of the Empire of Russia, residing therein, but they do not
assert their interest in the property as heirs of Frank Urbanec or other-
wise. Pursuant to stipulation, an answer in intervention was filed by
E. A. Lillibridge and Wenzel Urbanec as administrators of Franz Ur-
banec, deceased. The answer in intervention alleges the death of Franz
Urbanec; that at the time of his death he was the owner of the property
in question ; and that he left, as his heirs, the plaintiff, Wenzel Urbanec,
and the defendants, all of whom, as such heirs, are alleged to be en-
titled to the property. The interveners also ask for a judgment for the
value of the use and occupation since the death of Franz Urbanec. The
record reveals the following facts: Between twenty-five and thirty years
ago, Franz Urbanec, then an elderly man (about seventy ycars of age),
and his son, Wenzel Urbanec, migrated to this country from Russian
Bohemia. Upon their arrival in North Dakota they filed upon adjoin-
ing homesteads in Dunn county and later became citizens. Wenzel
brought with him his family. Franz, on account of his age, was more
or less dependent upon his son, and he recognized his obligation at va-
rious times by telling friends and neighbors that he expected to give
the land upon which he had filed to his son. After final proof was made
and the patent issued, he delivered the patent to his son, gave up his
residence on the land, and went to live with Wenzel. The latter went
into possession of the land, relying upon the parol gift and the patent
which had been delivered to him. He has paid the taxes for fiftecen
years. ,

The plaintiff relies upon § 5471, Compiled Laws of 1913, which
reads: “All titles to real property vested in any person or persons who
have been or hereafter may be in actual open, adverse and undisputed
possession of the land under such title for a period of ten years and
shall have paid all taxes and assessments legally levied thereon, shall
be and the same are declared good and valid in law, any law to the con-
trary notwithstanding.” We are of the opinion that this statute does
not support the plaintiff’s claim. It will be noticed that the statute



132 43 NORTH DAKOTA REPORTS

protects titles when persons have gone into actual open, adverse, and un-
disputed possession under them and have paid taxes for the period of
ten years. As was said by this court in Power v. Kitching, 10 N. D.
254-260, 88 Am. St. Rep. 691, 86 N. W. 737, the first requisite of the
statute is that “the claimant must be vested with some sort of title.”
The plaintiff here does not claim to have been in possession under any
sort of title but rather as a donee of an executory gift. The plaintiff’s
wife, who was present when the patent was delivered, testified: “My
husband wanted him to give him some more in writing and he said that
was enough. He gave him the patent and he said that was good.”

The patent was, of course, not an instrument of conveyance from the
father to the son, and the change of possession thereof did not invest
the son with any title paper which would serve in his hands to give
color of title. It is unnecessary here to determine all of the requisites
that may go to make up color of title. Whether, for instance, it is neces-
sary in every case that there should be some sort of a paper title or
whether one going into possession in good faith, on the supposition
that he is the sole heir of the person last seised, might be considered as
holding under color of title so as to draw to his possession the benefits
of the ten-year statute (M’Call v, Neely, 3 Watts, 69), we do not de-
termine. Suffice it to say here that there must at least be presented
that which, in appearance, is title, but which, in reality, is not title.
Wright v. Mattison, 18 How. 50, 15 L. ed. 280.

The respondents rely principally upon the case of Rannels v. Ran-
nels, 52 Mo. 108, and other similar cases which define the term ‘“color
of title” in such broad language as to include practically every transac-
tion whereby one may be put in rightful occupancy of real property
under circumstances entitling him, in good faith, to consider it as his
own. The supreme court of Missouri, in a later case,—Allen v. Mans-
field, 108 Mo. 343, 18 S. W. 901,—found it necessary to qualify the
broad holding of the Rannels Case, as appears from the following
quotation from the latter decision: . . . “Claim of title does not nec:
essarily include color of title. The definitions and descriptions of color
of title given in the books are various and conflicting. It is, we think,
safe to say that any writing which purports to convey land and describes
the same is color of title, though the writing is invalid and conveys no
title. Fugate v. Pierce, 49 Mo. 441 ; Hamilton v. Boggess, 63 Mo. 233 ;
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Hickman v. Link, 97 Mo. 482, 10 S. W. 600. In Fugate v. Pierce, it
was said constructive possession is never based upon a claim merely;
‘there must be a deed purporting to convey the whole, or some proceed-
ing or instrument giving color and defining boundaries, as well as ac-
tual possession.” This doctrine was approved in Long v. Higginbotham,
56 Mo. 245. . . . These cases all lead to the conclusion that to con-
stitute color of title there must be some documentary evidence, and so
it is generally held. Sedgw. & W. Trial of Title to Land, 2d ed. §§
769, 772.”

Immediately following the above, the Rannels Case is referred to
as apparently inconsistent, and the authority of that decision is limited
to the result in the particular case.

We are also cited to a line of authority in 35 L.R.A. 835, to the
effect that one who enters upon real estate by virtue of parol gift, and
who claims as owner, may claim the benefit of the Statute of Limita-
tions after he has been in the open, exclusive, adverse, and uninterrupt-
ed possession for the statutory period. These authorities are collected
in a note to Schafer v. Hauser, 35 L.R.A. 835, and are cited as being
in accord with that decision. But all that is held therein is that one
taking possession of land under a parol gift holds it adversely as to the
donor and all others. The holding of the court in that case is clarified
by an expression in 1 Am. & Eng. Enc. Law, 280, which it quotes with
approval. It is said: “. . . That such a parol gift conveys no tille,
and only operates as a mere tenancy at will, capable of revocation or dis-
affirmance by the donor at any time before the bar is complete, is imma-
terial ; it is evidence of the beginning of an adverse possession by the
donee, which can only be repelled by showing a subscquent recognition
of the donor’s superior title.”

And it may be remarked, too, that the question before the court in
the Michigan case, as well as in most of the others cited in the note,
was not a question of color of title, but simply as to whether or not a
donee, taking land by parol gift, could be considered as being in adverse
possession within the twenty-year statute. It is well settled that color
of title is not needed where adverse possession under the twenty-year
statute is relied upon. 1 R. C. L. 708. Claim of right is essential but
not title, colorable or otherwise. For authorities adhering to the rule
that there must be at least color of title in one seeking the protection
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of the short-term Statute of Limitations, however, see 15 L.R.A.(N.S.)
1223. We are of the opinion that the plaintiff in the instant case had
no title which was capable of being protected by the ten-year statute.
§ 5471, Compiled Laws of 1913. But there is another matter that is
fairly presented on the record.

It appears in the testimony, however, that the plaintifi’s father lived
to the age of about ninety years; that, in mentioning to a friend the gift
of the Lhomestead in question to his son Wenzel, he recognized that he
was receiving from the son, in return, that which he would perhaps
otherwise have been unable to obtain; namely, support and care in his
declining years. The testimony shows that he lived with the son for
five ycars before his death, dying in 1904, and that during this time he
was unable to perform the labor necessary to make a living. It appears,
also that the father gave to the son the muniment of his title, and that
the son, in reliance upon the gift, went into possession, paid the taxes,
and made improvements to the extent of building a fence upon the land.
It thus appears that the right of Wenzel rests upon something much
more substantial than a mere unexecuted parol gift of land. In fact,
it was a gift upon consideration of support, followed by the rendition
of the support and the making of improvements. Under the circum-
stances the Statute of Frauds would not stand in the way of an action
by Wenzel Urbanec to sccure specific performance of the contract after
he had completely performed as he has in this case. The heirs are as
effectively barred from asserting the title derived from Franz
Urbanec as Franz himself would be were he asserting the legal title
as against the plaintiff. See Lindell v. Lindell, 135 Minn. 368, 160
N. W. 1031. Equity, therefore, requires that the title be quieted in the
plaintiff,

Judgment affirmed.

GRrACE, J. I concur in the result.
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CHARLES H. LAVELL, Trustee in Bankruptcy of Everybody’s
Store, a Corporation, Bankrupt, Plaintiff and Respondent, v. F.
G. BULLOCK et al.,, Defendants, and F. G. BULLOCK, Ap-

pellant.
(174 N. W. 764.)

Corporations — evidence as to balance due on stock.

This is an appeal from a judgment under the statute which makes a stock-
holder liable for the unpaid balance due to the corporation on his corporate
stock. As trustee in bankruptcy the plaintiff brings the action to recover
from the appellant $700 and interest as the balance due on 14 shares of com-
mon stock in Everybody’s Store. Held:

1. The evidence clearly shows that on such stock there never was any bal-
ance due to the company.

Corporations - stock issued contrary to state Constitution — void.

2. Stock issued as bonus stock in violation of § 138 of the Constitution,
which prohibits corporations from issuing stock or bonds except for money,
labor, or property received, is void.

Corporations — llability of purchasers of stock illegally issued as to cred-
tors. .

3. Purchasers of stock issued in violation of the constitutional prohibition
are not, under the circumstances in the instant case, precluded from assert-
ing the void character of the stock as against creditors of the corporation.

Corporations—effect of § 4554, Compiled Laws 1918 —rights of cred-
itors agalinst bona fide purchasers of stock fllegally issued as fully
paid.

4. Section 4554, Compiled Laws of 1013, which provides that each stock-
holder is liable individually for the debts of the corporation to the extent
of the amount that is unpaid upon the stock held by him, is construed, and
held to create no cause of action in favor of creditors as against a bona fide
purchaser of stock originally issued as fully paid contrary to law.

Opinion filed August 2, 1919.

NoTE.—On effect of transfer of shares of stock on liability for unpaid subscrip-
tion, see notes in 47 L.R.A. 246, and L.R.A.1918D, 1049.

On liability of transferee of corporate stock on unpaid subscriptions, see note in
30 L.R.A.(N.S.) 283.

On creditor’s knowledge that stock is unpaid as affecting stockholders’ liability,
see note in 7 A.L.R. 972.

On liability of stockholders on subscription for stock, see note in 40 Am. Dec. 358.

On liability of stockholders to the creditors of an insolvent corporation for the
amount due on their unpaid stock, see note in 36 L. ed. U. 8. 227.
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Appeal from judgment of the District Court of Cass County, Cooley,
Special Judge.

Reversed and dismissed.

Lawrence & Murphy, for appellant.

The action is not one properly triable in a court of equity under the
circumstances here presented, but should be in the form of an action
at law in which this defendant has the right to have the facts deter-
mined by a jury. Comp. Laws 1913, § 7608 ; Kohler v. Agassiz (Cal.)
33 Pac. 741.

The ordinary action for the recovery of a call is an action at law.
4 Thomp. Corp. pp. 351, 352.

“The rcmedy to collect subscriptions was held not to be in equity,
although the defense was interposed that the board of directors re-
leased the subscription, but the corporation claimed that such release
was fraudulent.” 4 Thomp. Corp. p 352.

The basis of this action is the purported call by the referee which
is simply a demand for a debt due on contract, and therefore if the
basis for an action at all is a basis for an action at law. Porter v.
Northern F. & M. Ins. Co. The meaning of the word “call” or “in-
stalment” strictly speaking means the action of the board of directors
or of a corporation demanding the payment of all or a portion of un-
paid subscriptions. 4 Thomp. Corp. § 36S6.

“An action by a receiver to collect unpaid subscriptions is an action
at law, and it is not proper practice to join all delinquent stockholders
as defendants in one action.” See also Johnston v. Allis, 71 Conn.
207, 41 Atl. 816,

“On the contrary the probability or even the possibility of a multi-
plicity of suits is negatived by the facts in the case, nor are any facts
averred showing that the remedies provided by law are mot entirely
adequate.” Bismarck Water Supply Co. v. Barnes, 153 N. W. 458.

“We venture to say that it would not be seriously suggested that
a common interest in any such question of law, where the legal inter-
ests of the parties were wholly distinct, could constitute any ground
of equitable jurisdiction, when the several controversies affccted by the
question were purely legal controversies. Suits do not become of
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equitable cognizance because of their number merely.” Youngblood
v. Sexton, 20 Am. Rep. 657; Marshall-Wells Co. v. New Era Co. 13
N. D. 396.

The stockholders’ liability is not conditional nor sccondary under
said section. It is a primary liability, and accrues as soon as the debt
is contracted. It may be enforced as a personal liability by the pro-
cedure laid down in §§ 5767, 6770, Revised Code 1899. Comp. Laws
1913, §§ 7997, and following; Burke v. Schoer, 33 L.R.A.(N.S.)
1057, 130 N. W. 962.

Subscriptions to the stock of a corporation do not constitute trust
funds for the benefit of its creditors, so as to give chancery jurisdic-
tion of a suit to reach them for the creditors’ benefit.

“Compelling creditors of a corporation to elect between a pending
garnishment proceeding and suit in chancery to reach unpaid stock
subscriptions will not confer jurisdiction on the chancery court if it
did not otherwise exist.” Hall v. Henderson, 63 L.R.A. 673; O’Bear
Jewelry Co. v. Volfer, 28 L.R.A. 707.

“The general rule supported by a great number of cases is that the
stockholders’ statutory liability does not pass either to a receiver or
to an assignee in insolvency, and cannot be enforced by either.” Ham-
mond v. Cline, 170 Ind. 453, 84 N. E. 827; Wallace v. Milligan, 110
Ind. 498, 11 N. W. 599; Runner v. Dwiggins, 147 Ind. 238, 36
LR.A. 645, 46 N. E. 580. See also Lane v. Morris, 8 Ga. 468; Abbey
v. Grimes Dry Goods Co. 44 Kan. 415, 24 Pac. 426; Howell v. First
Nat. Bank, 52 Kan. 133, 34 Pac. 395; Hanson v. Konkersley, 37 Mich. .
184; Patterson v. Stewart, 41 Minn. 84, 42 N. W, 926, 16 Am. St.
Rep. 671, 4 L.R.A. 745; Re People’s Live Stock Ins. Co. 56 Minn.
180, 57 N. W. 468 ; Minneapolis Baseball Co. v. City Bank, 66 Minn.
441, 38 LR.A. 415, 69 N. W. 331; Olson v. Cook, 57 Minn. 552, 58
N. W. 625; Palmer v. Bank, 65 Minn. 90, 67 N. W. 893; Liberty
Female College Asso. v. Watkins, 70 Mo. 13; Hamilton Nat. Bank v.
American Loan & T. Co. 66 Neb. 67, 92 N. W. 189; Wright v. Me-
Cormack, 17 Ohio St. 86; Umstad v. Buskirk, 17 Ohio St. 113; Cush-
ing v. Perot, 175 Pa. 66, 34 Atl. 447, 52 Am. St. Rep. 835, 3¢ LR.A.
737; Parker v. Carolina Sav. Bank, 53 S. C. 583, 31 S. W. 673, 69
Am. 8t. Rep. 888; Colton v. Mayer, 90 Md. 711, 45 Atl. 874, 78
Am. 8t Rep. 456, 47 L.R.A. 617.
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“It does not exist in favor of a subscquent creditor who has dealt
with the corporation with full knowledge of the arrangement by which
the bonus stock was issued, for a man cannot be defrauded by that
which he knows when he acts.” Ilospes v. N. W. Manufacturing &
Car Co. 15 L.R.A. 474.

“Dut the law implics such a promise only in favor of the subse-
quent creditors who are presumed to have extended credit to the cor-
poration on the faith of the increased stock, and they alone are en-
titled to enforce their claims against those accepting that stock.” An-
glo-American Land, M. & A. Co. v. Lombard, 132 Fed. 735. See also
Hadley v. Stutz, 139 U. S. 417-435, 34 L. ed. 706.

Where the plaintiff placed no reliance upon the supposed full-paid
capital of a corporation, on an increase in the number of shares of its
capital stock, it was held, in Coit v. North Carolina Gold Amalga-
mating Co. supra, that he would have no cause of complaint by reason
of the subsequent recall of such shares. Easton Nat. Bank v. Ameri-
can Brick & Tile Co. (N. J.) 8 L.R.A.(N.S.) 271, 272 ; Anglo-Ameri-
can Land, M. & A. Co. v. Lombard, 132 Fed. 733.

“The fact that stock certificates cite that the stock is ‘fully paid up
and nonassessable’ was held to be no protection to the assignee thereof
as against corporate creditors where such assignee had notice that it
was not in fact paid up, or where the circumstances are such that a
person of average intelligence would know the facts in relation to the
stock being paid up, but the rule does not apply to an innocent pur-
chaser.” 4 Thomp. Corp. 1327; Darvies v. Ball, 116 Pac. 833; note
in 38 L.R.A. 494,

Fowler & Green and Pfeffer & Pfeffer, for respondent.

“The stockholder is liable to the extent that the subscription repre-
sented by his stock requires him to contribute to the corporate funds,
and when sued for the money he owes, it must be in a way to put what
he pays, directly or indirectly, into the treasury of the corporation, for
distribution according to law.” Patterson v. Lynde, 106 U. S. 519,
27 L. ed. 265.

“Unpaid subscriptions on the capital stock of a corporation pass,
like other assets, to the trustee in bankruptey, and he is the only party
that can bring an action or proceeding thereon.” Sanger v. Upton, 91
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U. 8. 56, 23 L. ed. 220; Re Crystal Spring Bottling Co. (D. C.) 96
Fed. 945; Lane v. Nickerson, 99 Ill, 284.

“It is only through the instrumentality of the trustee, when the cor-
poration has been adjudged a bankrupt, and the estate is in process of
scttlement in the bankrupt court, that the creditor can reach and sub-
ject such assets to the payment of his debt.” Glenny v. Langdon, 98
U. S. 20, 25 L. ed. 43; Peery v. Carnes, 86 Mo. 652; Lane v. Nicker-
son, supra; Blair v. Hanna, 87 Ind. 298; Perkins v. Cowles, 157 Cal.
625, 30 L.R.A.(N.S.) 283, 108 Pac. 711.

“The amount due from the stockholders for the subscribed stock of
the corporation is a trust fund for the creditors of the corporation, and
such unpaid subscriptions to its stock are a part of its assets, and may
be collected for its creditors.” Vermont Marble Co. v. Declez Granite
Co. 135 Cal. 579, 56 L.R.A. 728, 87 Am. St. Rep. 143, 67 Pac. 1057;
Walter v. Merced Academy Asso. 126 Cal. 583, 59 Pac. 136; Visalia
& T. R. Co. v. Hyde, 110 Cal. 632, 52 Am. St. Rep. 136, 43 Pac. 10.

“By purchasing from the original stockholders, the transferees as-
sumed as a matter of law all the liabilities that the transferrers of the
stock to them were under, and took it subject to all their obligations.
Visalia & T. R. Co. v. Hyde, supra. Hence the defendants were liable
to a call for payment of the unpaid subscriptions in the bankruptey pro-
ceedings, and the trustee had a right to maintain this action to recover
on the calls.” Babbitt v. Read, 137 Fed. 712, 215 Fed. 395; Re Rem-
ington Automobile & Motor Co. 153 Fed. 345; Allen v. Grant (Ga.)
50 8. E. 494 (opinion by Judge Lamar); Re Bothe, 173 Fed.
597,

As to the necessity of an assessment, and as to the amount necessary
to be agsessed upon each share of stock, the finding of the referee is
conclusive, To this extent the authorities are unanimous. Re Rem-
ington, 153 Fed. 345; Re Munger, 168 Fed. 910; Re Newfoundland
Syndicate, 201 Fed. 917; Re Stipp Const. Co. 221 Fed. 372. (This
13 a late case approving procedure followed here.)

The equity jurisdiction should be sustaincd upon the ground that a
multiplicity of suits thereby was avoided, if for mo other reason. 1
Pom. Eq. 3d ed. chap. 269; Wyman v. Bowman, 127 Fed. 257; Pat-
terson v, Lynde, 106 U. S. 519, 520, 27 L. ed. 263, 1 Sup. Ct. Rep.
432; Van Pelt v. Gardner, 54 Neb. 711, 75 N. W. 874.



140 43 NORTH DAKOTA REPORTS

Any shareholder who pays more than his proportion of the corpo-
rate debts may enforee -contribution of his cosubseribers. Van Pelt
v. Gardner, 54 Neb. 709, 75 N. W. 874; Dill v. Ebey, 27 Okla. 584,
46 L.R.A.(N.S.) 410, 112 Pac. 973.

“Each and every stockholder shall be personally liable to the ered-
itors of the company to the amount of what remains unpaid upon his
subseription to the capital stock, and not otherwise.”” Patterson v.
Lynde, 106 U. 8. 519, 27 L. ed. 265; Hayden v. Thompson, 71 Fed.
60 ; Kelley v. Fourth of July Min. Co. (Mont.) 42 L.R.A. 621; Allen
v. Grant (Ga.) 50 S. E. 494; Van Cleve v. Berkley (Mo.) 42 L.R.A.
593 ; Bailey v. Tillinghast, 99 Fed. 801.

On proper rule as to cquitable jurisdiction to avoid multiplicity of
suits, see dissenting opinion of Judge Marshall of Wisconsin in Illinois
Steel Co. v. Schroeder, 113 N. W, 51; N. Y. L. Ins. Co. v. Beard (D.
C.) 80 Fed. 66; Cook v. Carpenter (Pa.) 1 L.R.A.(N.S.) 900.

“An arrangement by which the stock is nominally paid and the
money immediately taken back as a loan to the stockholder is a device
to change the debt from a stock loan to a loan, and is not a valid pay-
ment as against creditors of the corporation, though it may be good as
between company and the stockholders.” Sawyer v. Hoag, 17 Wall.
610, 21 L. ed. 731 (syllabus); Webster v. Upton, 91 U. S. 65, 23 L.
ed. 384; Upton v. Tibilcock, 91 U. S. 45, 23 L. ed. 203 ; Hawkins v.
Glenn, 131 U. S. 319, 33 L. ed. 189; Scovill v. Thayer, 105 U. S, 143,
26 L. ed. 968.

“A contract of a corporation limiting the liability of its stockholders
to a portion of the par value of their stock is void both as to creditors
and the assignee in bankruptcy.” Edwards v. Schillinger (Ill.) 33
L.R.A.(N.S.) 895, 91 N. E. 1048.

“The experience and good will of the partnership which it is claimed
were transferred to the corporation are of too unsubstantial and shadowy
a nature to be capable of pecuniary estimation in this connection.”
Cambden v. Stuart, 144 U. S. 104, 36 L. ed. 363.

Doctrine reinforced by statute similar to ours in some respect. East-
on Nat. Bank v. American Brick & Tile Co. (N. J.) 64 Atl. 917, 8
L.R.A.(N.S.) 271, opinion by Judge Pitney; Peninsular Sav. Bank
v. Black Stove Polish Co. (Mich.) 63 N. W. 514 (services by way of
“influence” consideration for stock, held not valid as to creditors; re-
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views authorities) ; German Mercantile Co. v. Wanner, 25 N. D, 479,
142 N. W, 463.

The acceptance of a certificate of stock issued to the person who ac-
cepts it implies a promise that he will pay for the shares, and that
thereby the party stands liable to pay assessments, although he has
not yet made any express promise to do so. 10 Cyec. 381; Van Cleve
v. Berkey (Mo.) 42 L.R.A. 593; Re M. Allemen Co. 172 Fed. 611;
Vermont v. Declez (Cal) 56 L.R.A. 728, 67 Pac. 1057; Elyton v.
Birmingham (Ala.) 12 L.R.A. 307; Kelly v. Fourth of July Min. Co.
(Mont.) 42 L.R.A. 621,

Rosinson, J. This is an appeal from a judgment under the statute
which makes a stockholder liable for the unpaid balance due on his
corporate stock. As trustee in bankruptcy the plaintiff brings this
action to recover from appellant $700 as the balance due on fourteen
shares of common stock in “Everybody’s Store.”” The Constitution
says that no corporation shall issue stock or bonds except for money,
labor done, or money or property actually received. § 138. The stat-
ute says, “Each stockholder in a corporation is individually and per-
sonally liable for the debts of the corporation to the extent of the
amount that is unpaid upon the stock held by him.” Comp. Laws 1913,
§ 4554. In the consideration of this case it is not necessary to enter
upon any debatable grounds or to discuss any nice points of law. The
purpose of the statute is to protect parties who deal with and trust
corporations relying on obligations of stockholders to pay what they
owe to their corporation. Under the statute a stockholder is not merely
a person who picks up and holds stock that he may find lying on the
street. He is a person who takes the stock under a contract to pay for
it. When the corporation has received its pay for stock it may be
sold and transferred the same as any chattel or chose in action. Neith-
er a corporation mnor its trustce or assignee can maintain an action for
a balance due on stock unless there is a balance due the corporation.
In this case the proof does not show any balance due the corporation.
All the common stock was bought and paid for by the president of the
company. Then he traded some of it to Barney, who transferred to
appellant fourteen shares of his common stock, which reads on its face
that it is fully paid and nonassessable. And it is stipulated that ap-
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pellant paid full and fair value for this stock. IIe is a purchaser in
good faith. .

Here is the history of the case:—In October, 1913, at Iargo, one
II. M. Cornecll opened a trading house known as “Everybody’s Store.”
At the end of three months he was in debt about $12,500 with assets
of $25,000. Then he concluded to unload his debts and assets by turn-
ing himself into a trading corporation. Accordingly in the name of
himself, his wife, and one E. C. Hamilton, he filed with the secretary
of state articles of incorporation fixing the capital stock at $100,000.
This included 500 shares of preferred stock at $100 a share, and 1,000
shares of common stock at $50 a share. The purpose of the corpora-
tion was to do a general trading business, to assume debts and liabil-
ities, and to borrow money in unlimited amounts.

The company at once procecded to assume the debts and obligations
of Cornell and took over his business. The 1,000 shares of common
stock it issued to Cornell in payment of his lease and the good will of
his business; 250 shares of preferred stock it issued to Cornell in pay-
ment of all his assets. Cornell at once elected himself president and
treasurer. To his good wife, who became a director, he gave 20 shares
of common stock ; to E. C. Hamilton, 125 shares; to one Flick of Minne-
apolis, 125 shares. On the books of the company—the journal and the
ledger—it does appear on several pages that for the lease and good will
of the business the company was charged $50,000. On the trial the
books were put in evidence. Cornell was called as a witness for plain-
tiff and testified that he bought over the common stock in exchange for
the lease and good will of the business. He says, “I gave for the com-
mon stock my lease and the good will of the business, the location and
establishment of the business.” (17.)

Q. “What were the 250 sharcs of common stock issued to Flick and
Hamilton for?’

A. “That really belonged to me and I turned them off to them gratis.
(17.) The 20 shares of stock issued to my wife I just gave her as a
present.”

Q. “What was the value of the good will and lease?”’

A. “I figured it was worth what we sold it to the company for, $50,-
000. I think we figured it at $50,000. We estimated it was worth that.
amount.” (102.)
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In a written contract on December 29, 1913, it is recited and agreed
that Cornell sold to the company the good will of the business and the
lease of the premises and property amounting to $25,000. That in
consideration of such sale the company agreed to issue to the seller
certain certificates of fully paid stock to the amount of $75,000, name-
ly, 250 shares of preferred stock and 1,000 shares of common stock.
In a subsequent written agreement of January 2, 1914, it is recited
that the corporation has sold and delivered to Cornell 1,000 shares of
common stock and he agrecs to replace in the hands of the treasurer
250 shares of the common stock to be retained by the treasurer and
allotted to purchasers of preferred treasury stock as an inducement to
bny the preferred treasury stock. Doubtless the company assumed the
great load of debts and paid too much for its whistle. But that was the
purpose of its organization and this is not an action to rescind the con-
tract of sale, and the mere inadequacy of the price does not make the
contract void. As the record shows, Mr. Cornell purchased and paid
for all the common stock, which reads on its face that it is fully paid
and nonassessable. Then he transferred to one Barney 15 shares of
stock and Barney transferred 14 of his shares to appellant. But on
said 14 shares there is nothing due to the corporation. It never had
any cause of action against the appellant. It had no dealings with
him,

Suing as the representative of the corporation and its creditors of
course the plaintiff can assume no rights only such as belong to the
corporation and its creditors. Furthermore, the purpose of the statute
I8 to protect parties who deal with and give credit to a corporation on
the faith and credit of its stockholders, to the amount of their corporate
stock. In this case it appears that after the incorporation the business
taken over was conducted in the same name and in the same manner
as before the incorporation. And there is no showing that the cred-
itors in dealing with the corporation knew that it was a corporation or
that it had any stockholders. Certainly there is nothing to show that
they were in sny way deceived in regard to the holders of the common
stock. The records of the company were open to them, and those rec-
ords were very brief. They clearly showed that Cornell had purchased
and paid for all the eommon stock ; and that on such stock no balance

. —
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was due to the company. Hence the judgment must be reversed and the
action dismissed, with costs.

Broxsox, J., concurs,
Gracg, J. I concur in the result.

Birpzerr, J., and HaxvLey, Special Judge (concurring specially).
The certificates of stock involved in this case were issued without con-
sideration. It was bonus stock for which no consideration was given,
promised, or expected; it being stock that was used by the corporation
as an inducement to purchasers to buy the preferred treasury stock.
The Constitution of this state provides: “No corporation shall issue
stock or bonds except for money, labor done, or money or property
actually received; and all fictitious increases or indebtedness shall be
void.” Const. § 138. The Code provides: “. . . No corporation
shall issue any certificate or stock under an agreement or with an un-
derstanding that full par value shall not be paid.” Comp. Laws 1913,
§ 4527, Also, “No corporation shall issue stock or bonds except for
money, labor done or property estimated at its true money value actually
received for it.”” Comp. Laws 1913, § 4528. When the Constitution
and laws passed in conformity thereto forbid corporations to issue stock
except for labor done, services performed, or money or property actual-
ly received, and make all fictitious increases of stock void, such an issue
of stock is fraudulent; and persons to whom it is issued, for which
they do not pay or do not expect to pay anything, do not thereby be-
come shareholders of the corporation in any sense. 4 Thomp. Corp.
p. 154; Arkansas River Land, Town & Canal Co. v. Farmers’ Loan &
T. Co. 13 Colo. 587, 22 Pac. 954. The instant case is not one in which
stock was subscribed for any payment agreed upon and full payment
not made, nor a case in which stock was issued for more than the value
of the property, money, or labor turned over. If such were the facts
then a different proposition would be presented and the cases cited by
the respondent would be in point. However, since the question is fully
argued, it will be later considered. In this case, there is no subscrip-
tion for the common stock, no agreement to pay, but the stock involved
in this action was, as shown by the record, set aside by the corporation



LAVELL v. BULLOCK 145

to be “used as an inducement to purchasers to buy the preferred treas-
ury stock of the company.” It is bonus stock and clearly comes within
the prohibition of the Constitution and the statutes above cited. The
meaning and language of the constitutional provision is clear and un-
mistakable. If stock is issued “except for money, labor done, or money
or property actually received,” such issue is in direct violation of the
Constitution and the statutes, and is ipso facto invalid. The object of
the provision in the Constitution is to prevent reckless and unscrupu-
lous speculators from fraudulently issuing and putting on the market
stocks that do not and are not intended to represent money or property
of any kind. Arkansas River Land, Town & Canal Co. v. Farmers’
Loan & T. Co. supra. The Colorado court in that case cites with ap-
proval the language of the Wisconsin court in the case of Clarke v.
Lincoln Lumber Co. 59 Wis. 655, 18 N. W. 492, to the effect that
such constitutional and statutory provisions are clearly in the interest
of public morals and tend to the protection of those dealing with corpo-
rations. Most of the corporations created under the laws of this state
have no fund or capital which their creditors can reach except that de-
rived from the issuance and sale of their stock; and, if this law be
strictly followed, in every case corporations will not have credit upon
the false pretense of having a large paid up capital when in fact only
a small percentage of the par value of the stock issued has ever come
into the treasury of the company. The law is undoubtedly a salutary
one, and its violation is clearly an illegal act. In none of the cases
cited by respondent’s counsel do we find that the stock involved was
strictly bonus stock, and the cases are not in point for that reason.
Counsel for respondent argue that the principle involved has a dif-
ferent application where the action is brought by creditors to impose
their right, as distinguished from an action brought by stockholders,
and argue that the cases cited by the appellant are shareholder, and not
creditor, actions. It seems clear, however, that constitutional provi-
sions prohibiting such issues of stock are as available to the stockholders
in defense of a creditor’s action as they are to a causc of action for
stockholders against the corporation. And it is so expressly held
in J. F. Lucey Co. v. McMullen, 178 Cal. 425, 173 Pac. 1000.
Nor does this constitutional provision making such shares of the stock

void leave creditors without a remedy. For, under the laws of this
43 N. D.—10.
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state, officers of a corporation who issue stock in violation of the con-
stitutional prohibition become liable to the creditors. Comp. Laws
1913, § 4528. It being clear that the shares of stock upon which this
action is based were issued in violation of the Constitution and laws
of this state, such shares are void, and, being void, no rights and no lia-
bilitics can be predicated thereon.

There is another conclusive reason why the present action cannot be
maintained. The action is predicated upon the liability of a stock-
holder for the debts of the corporation as expressed in § 4554, Comp.
Laws 1913. In so far as applicable to the present action that section
provides that each stockholder is liable individually for the debts of
the corporation “to the extent of the amount that is unpaid upon the
stock held by him,” and the liability is determined by the amount un-
paid at the time the action is commenced, which liability is not released
by a subsequent transfer of the stock. The respondent argues that un-
der this statute every stockholder is liable for corporate debts to the ex-
tent of the difference between the par value and what was originally
paid to the corporation for the stock. Or, in other words, that the
amount unpaid upon the stock within this statute is the amount orig-
inally unpaid to the corporation. If this construction is correct it
would follow that every purchaser of stock from a stockholder in a
corporation, regardless of the price he pays for it, whether par, below
par, or above par, is liable for the corporate debts, if as a matter of
fact the corporation did not receive full value when the stock was orig-
inally issued, and this liability would attach even though the subse-
quent purchaser had no notice of the circumstances surrounding the
original issuance of the stock. It would also follow that no one would
be safe in purchasing corporate stock, no difference how prosperous the
corporation, without examining the transaction in which the stock was
originally issued. Furthermore, no one would be safe in accepting cor-
porate stock as a gift without a similar examination. We are of the
opinion that the statute docs not mean what the respondent contends
it means, and that a different meaning is apparent from the section
itself. (And especially so when considered in conncction with the
other statutes concerning the transfer of shares of stock.)

It will be observed that the liability provided in the statute is de-
termined at the time the action is commenced. The clear implication
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from this provision is that one who was a stockholder prior to the com-
mencement of the action, but who had ceased to be such before the
action was brought, is not liable for corporate debts. So, the statute
does not purport to give to corporate creditors the right to collect from
intermediate holders of stock which was originally not fully paid. Tt
thus recognizes negotiability to the extent of making the stock salable
and transferable before action brought upon the assumption of nonlia-
bility for corporate debts. In the light of this recognition in the stat-
ute itself and of the well-settled law aside from statutes, what is the
meaning of the expression “the amount that is unpaid upon the stock
held by him?” It seems clear to us that it can mean but one thing,
and that is the amount that a stockholder is owing to the corporation
upon the stock which he holds.

Under fundamental principles of contract law, how docs the stock-
holder become indebted to the corporation for stock? He becomes in-
debted to the corporation when he subscribes for the stock for the
amount of his subscription, or, if he purchases from a stockholder stock
for which the latter has not paid the corporation and he has knowledge
of the fact, he is liable.

It will be noticed, however, that the statute in question says nothing
concerning the liability of the original subscriber for the amount of
his subscription, nor concerning the liability of an intermediate owner
of the stock who purchased knowing of the unpaid subscription obli-
gation and assuming it. These are liabilities which the corporation
could clearly enforce. The first as the immediate party to the sub-
scription contract, and the second as the beneficiary of a promise by
the intermediate stockholder to pay the amount of the subscription.
Such obligations are not discharged by a mere transfer of the stock.
They rest upon well-established principles of contract law, and may be
enforced by the corporation or made available to creditors. Sce §§
4526 and 7998, Comp. Laws 1913. But where one buys in good faith
relying upon the representation that the stock is fully paid for, and the
certificate of stock bears the indorsement that the statute requires to be
placed upon fully paid stock (Comp. Laws 1913, § 4527), there is
not as to him anything unpaid upon the stock. Ann. Cas. 1914B, 748,
7555 6 Fletcher, Cye. Corp. § 3771; 3 Thomp. Corp. § 3222; 1 Cook,
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Stock & Stockholders, 3d ed. § 50; 7 R. C. L. § 389; Brant v. Ehlen,
59 Md. 1.

We find nothing in the statute which fairly indicates a legislative
intention to depart from the well-settled rule, that a bona fide transferee
of stock which has been sold to him as fully paid is not liable for any
portion of the unpaid subscription or for any difference there may be
between the par value and the amount received by the corporation at
the time the stock was originally issued. A similar question has been
presented to the courts of last resort in at least two states,—Illinois and
Washington.

Section 8 of the Illinois Corporation Act, which was passed in 1872
and which has been in force ever since, provides, among othe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>