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SAGO MINE DISASTER AND AN OVERVIEW OF
MINE SAFETY

MONDAY, JANUARY 23, 2006

U.S. SENATE,
SUBCOMMITTEE ON LABOR, HEALTH AND HUMAN
SERVICES, EDUCATION, AND RELATED AGENCIES,
COMMITTEE ON APPROPRIATIONS,
Washington, DC.

The subcommittee met at 11 a.m., in room SH-216, Hart Senate
Office Building, Senator Arlen Specter (chairman) presiding.
Present: Senators Specter, DeWine, Harkin, and Byrd.

OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SPECTER. Good morning, ladies and gentlemen. The Ap-
propriations Subcommittee on Labor, Health and Human Services
and Education will now proceed with this hearing, which will in-
quire into mine safety on coal mines.

This hearing is prompted by the disaster at the Sago Mine on
January 2. There have since been two more fatal accidents in West
Virginia. I thank the distinguished ranking member of the full
committee former president pro tempore Senator Byrd for his re-
questing the hearing. This subcommittee has been active on the in-
vestigation of mine disasters in the past, notably the Quecreek,
which occurred in Pennsylvania in the year 2002, and there are
very, very important questions on the issue on what has happened
at these mine incidents, focusing on Sago.

The Pittsburgh Post Gazette set the stage for our consideration
here in a very poignant statement as follows: “The rest of the world
will move on—in their reference to the Sago Mine Accident. In the
weeks and months to come, there will be other disasters, other
wars, other political scandals. But for the families of the 12 men
who died in the mine at Tallmansville, West Virginia, for the one
who survived and their relatives and friends, for the investigator
searching for the cause of the mine explosion, for the people of
these coal-rich hills 100 miles south of Pittsburgh, Sago will be a
daily litany. Some questions about the January 2 accident may
never be answered, but there is understanding to be gained by re-
constructing what happened”.

We all know that mining is a very dangerous business. As I
noted a moment ago, two underground coal mine incidents this
January after the Sago disaster. On January 10, there was a miner
killed in Kentucky after a roof cave-in. On January 19, two miners
became trapped in the Aracoma Mine in Melville, West Virginia.
Both of them were fatalities. Last year, the safest year on record,
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there were 22 fatalities in underground coal mines in 20 separate
accidents. Four deaths in my home State, Pennsylvania, three in
West Virginia, eight in Kentucky and seven in other States.

The Sago Mine had some 208 citations, orders and safeguards
issued against it last year, 2005, with nearly half of these viola-
tions categorized as “significant and substantial”. The budget for
mine and health safety has increased by some 42 percent over the
past 10 years, but these increases have barely kept up with infla-
tionary costs. This has forced the agency to reduce staffing, we're
told, by some 183 positions over that period of time. Coal mine
staffing has declined by 217 enforcement personel in the last 5
years. One of the grave difficulties we have had in maintaining
funding for mine safety is the fact that the Department of Labor,
which this committee has jurisdiction over for appropriations pur-
poses, is grouped with the Department of Education and the De-
partment of Health and Human Services, and there are many de-
mands on this subcommittee. Senator Harkin, the distinguished
ranking member, Senator Byrd, and I, as well as others on this
subcommittee have advocated a more realistic budget through this
subcommittee, which has jurisdiction over worker safety, jurisdic-
tion over education and jurisdiction over healthcare. We were un-
derfunded in the last budget resolution, and then we sustained a
1 percent across-the-board cut, and I've already put the leadership
on notice in the Senate that I'm not going to support a budget reso-
lution that does not adequately fund this department next year or
not adequately fund this subcommittee next year. Of course, I
hadn’t anticipated the Sago Mine Disaster, but we saw from
Quecreek, and we’ve seen from other disasters the importance of
having adequate funding. Now, let me yield at this time, it’s always
a difficult matter whether to recognize the ranking member or the
senior member, but I've already had a note here from the generous
ranking member, Senator Harkin, asking or instructing that I rec-
ognize Senator Byrd first. Senator Byrd, will you accept that rec-
ognition?

STATEMENT OF SENATOR ROBERT C. BYRD

Senator BYRD. Mr. Chairman, I do. First, let me compliment you,
and Senator Harkin. Let me thank you and Senator Harkin for the
great work you do on this committee, and the great work that you
have done in the interest of safety and education and other matters
that come under the jurisdiction of this committee. You have been
very, very great and fine, generous, considerate in this particular
situation. Each of us has coal mines in his or her State, and it is
very important that the people out there understand that this sub-
committee is going to do everything it can by way of funding and
oversight to see that the safety and health of coal miners are not
underfunded as they have been in the past. I'll get more into that.
Shall I do that right now?

Senator SPECTER. Please do, Senator Byrd.

Senator BYRD. I thank you, Mr. Chairman. Fourteen men have
died in the coal fields of West Virginia, 14 men in the span of 3
weeks. These deaths, I believe, were entirely preventable, and we
owe the families of these deceased and noble, and great, and brave
men a hard look at what happened and why. I'm striving to be
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measured in my statements. I have deep feelings in this matter,
but I'm going to try to be measured and careful in my questions,
but why was it that the Federal agency charged with safety—the
Federal agency charged with safety of this country’s miners, failed
to protect them. Why was it? Well, let me be clear.

I have no complaint with the brave rescuers who risked their
lives to try to save trapped miners, or with the rank and file former
miners who work for MSHA in the field. I wish every American
could know the total, the absolute total commitment of these folks
of these people and understand the dangers faced by rescue teams,
whether from secondary explosions like this one at the Sago Mine
in Upshur County, West Virginia or the extreme heat of the raging
underground fire at the Alma Mine in Logan County, West Vir-
ginia. I'm talking today. Let me be clear. I'm talking today about
the leadership in MSHA’s Washington office have decisions to cut
the mining health and safety enforcement budget and staff, and
abandon the critical mining regulations endangered of the safety of
these miners of Buckhannon and Melville and Lord knows how
many other communities in West Virginia and across the country.

Federal and State investigators must explain what happened at
the Sago Mine and at the Alma Mine and whether those tragedies
could have been prevented. The Congress, however, has a broader
responsibility. We must try to determine what is wrong at MSHA
and contemplate how to make sure that the leadership of that
Agency does its job. Why did it take 2 hours before MSHA was no-
tified of the Sago Explosion and another 2 hours before MSHA per-
sonnel arrived at the scene? Why another 1.5 hours before rescue
teams arrived and another 5 hours before the first team entered
the Sago Mine? The Mine Act requires that rescue teams be readily
available in the event of an emergency, and yet, it took 11 hours,
11 hours before the first team could even begin the rescue effort
at Sago, 11 hours in the darkness. Where was the help? Is help
coming? Our lights have gone out. It’s dark. I can’t see.

It took 11 hours before the first team could even begin the rescue
effort. Meanwhile, 12 coal miners, 12 at Sago, waited in the dark.
The horrors, can one imagine? Twelve miners at Sago waited and
waited and waited and waited in the dark 260 feet below the sur-
face armed only with a 1-hour breathing device, 1 hour of precious
air, grossly inadequate for miners whom we know may have to bar-
ricade themselves and possibly wait many hours, even a day, even
2 days, even more for rescue. The miners could not communicate
with the teams involved in the rescue effort underway, and the res-
cuers could not identify the location of the miners. How sad.

Can you imagine the families of those miners waiting, waiting,
waiting? Why, in an age of technological marvels, was the only ap-
parent protection for these 12 souls trapped underground a brattice
cloth intended to divert toxic gases from their barricade? Now, a
short 2 weeks later, the Nation watched as similar horrors emerged
from a second tragedy at the Alma Mine. Delayed notification to
MSHA of 2.5 hours, no ability to locate the lost miners and no
means for any survivors underground to communicate with rescue
teams. Put yourself in that situation, how horrible that is, unbe-
lievable in this age.
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The administration’s budgets have translated into 4-year cuts in
mine health and safety enforcement resources and personnel. Let
me say that again. It’s worth saying. The administration’s budgets
have translated into 4-year cuts in mine health and safety enforce-
ment resources and personnel. This past week, or this past week-
end, President Bush called my house to talk with me on another
matter and in passing noted of the Alma Mine fire and asked if he
could do anything. Here was the President, President Bush, asking
me if he, the President, could do anything. I said, Yes. Stop cutting
the coal health and safety enforcement budget. We need more en-
forcement, not less. We should be demanding a rapid response sys-
tem in case of a mine emergency. We should be demanding new
communications technology and emergency breathing equipment.
We must look at the safety and health regulations that MSHA has
on the books as well as those that have been discontinued. Those
rules govern everything from mine rescue teams to the use of belt
entries for ventilation. Let me say that again. Everything from
mine rescue teams those rules govern to the use of belt entries for
ventilation to inspection procedures, to emergency breathing equip-
ment, to escape routes and rescues and refuges, anyone of which
could figure into the disaster at the Sago and the Alma mines. How
about that?

What should be done about the pattern of violations that existed
at the Sago Mine, and how has MSHA employed its statutory au-
thority to pursue habitual violators? Fines may have been levied,
but the sheer number of violations suggests that those penalties
are failing to induce mine operators to faithfully comply with the
law. Mine safety demands aggressive leadership.

The coal miners in my State, Senator Rockefeller and I speak for
them. The coal miners of my State have been doing this kind of
work for a long, long time. I should say here again that Senator
Rockefeller would have been here today at this hearing, but he
could not be because of personal matters, important matters. Sen-
ator Rockefeller’s heart is right at the center, and he works and
hopes and feels like a Senator should whose coal miners are losing
their lives. He has worked hard. Mine safety, as I say, demands ag-
gressive leadership. The miners in my State are incredibly brave.
Coal miners are a different breed. I know. They will go into mines
after a disaster like this and risk their own lives to try to help
their buddies, try to find their comrades, their companions. They
are brave—brave, and so are their families. They know there’s dan-
ger there. All the time, they know it. Mine safety demands, as I
say, aggressive leadership, and these people are very resourceful
when confronted with an emergency. MSHA and the Labor Depart-
ment are filled with career professionals with hundreds of years of
accumulated experience in coal safety.

Given the resources of this Government and the statutory au-
thority of The Mine Act, most mining fatalities should be prevent-
able. We've come a long way, but we have more to do. The Con-
gress must not tolerate complacency about the health and safety of
the brave men and women who risk their lives to provide energy,
power to run these lights, which make it possible for us here, the
energy and power in time of peace and in time of war. Profits
should never come before protection for the coal miners.
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Did you hear me out there? Profits should never come before the
safety and welfare and wellbeing of the brave men and women who
go into the bowels of the earth and scratch the coal out, sometimes
with their hands, with water seeping from overhead and with dan-
ger all around. Politics must never play a role in the enforcement
of safety and health regulations. We must not allow the call for ac-
tion in the wake of this tragedy to recede without stiffening mine
enforcement and emergency preparedness.

Senator Specter and Senator Harkin, I thank you again for
scheduling this hearing. I hope that this is the beginning of an ef-
fort that will yield a worthy legacy for the Sago and Alma miners
and for other miners throughout West Virginia and throughout the
country. Thank you very much.

Senator SPECTER. Thank you very much, Senator Byrd. As Sen-
ator Byrd has noted, Senator Rockefeller could not be here today,
he is out of town. Similarly, Senator Santorum could not be here
today because he is out of town, and I know both of those Senators
and doubtless others would have wanted to have been here.

I might say, by one word of explanation, that the Senate is not
in session today although this room has been fully occupied by the
Alito hearing for many, many days, so the Judiciary Committee
members are here in any event as is Senator DeWine. I want to
yield now to my distinguished ranking member. We have a custom
of 5-minute opening statements, but the clock got stuck when Sen-
ator Byrd was speaking. We’ll give him a little more latitude.

Senator BYRD. Thank you, Mr. Chairman.

Senator SPECTER. Senator Byrd has been in the Congress of the
United States since Harry Truman was President, elected to the
House in 1952 and the Senate in 1958, and it is quite a record, so
we have a little more latitude.

Senator BYRD. You have been very kind, Mr. Chairman, very
courteous as is characteristic of you. Thank you.

Senator SPECTER. You deserve it, Senator Byrd. Senator Harkin.

STATEMENT OF SENATOR TOM HARKIN

Senator HARKIN. Thank you, Mr. Chairman, and thank you for
hosting this hearing. I especially want to thank Senator Byrd for
requesting this hearing. Over the years, I've listened to Senator
Byrd speak eloquently about the mining communities of West Vir-
ginia. We heard it again here this morning. I know that there is
no greater advocate for the families of miners, no more dedicated
public servant for the people of West Virginia than Senator Robert
C. Byrd, so I thank him for requesting this hearing, but also for
the dedication that he has exhibited over all his lifetime in fighting
for miners not only in West Virginia, but all over the country.

I know that he will continue to hold the folks of Congress on this
important matter, and for that we should all be grateful. Although
I'm far from the first, I offer my sincere condolences to all the fami-
lies of the fallen miners, the 12, the 4 and the 2 on Saturday in
the Logan County Fire. As the son of a coal miner myself, your
families remain in my thoughts and prayers.

My father was born in 1886, started mining coal somewhere
around 1910, in Iowa. A lot of people don’t know that there were
coal mines in Iowa. There used to be a coal mine capital. There’s
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still a lot of coal there, but that’s soft coal. They don’t mine it any
longer. A great coal mine leader, John L. Lewis, many people think
he came from Pennsylvania or West Virginia. He actually came
from Iowa.

That is where he was born and raised, and that’s where he
mined coal, and that’s where his brother mined coal all his life in
Iowa. So we had a lot of coal mines in those days. My father mined
coal for 23 years in a coal mine in Iowa. And a lot of coal mines
in Towa. It wasn’t till the depression hit that he finally left the
mines, but the mines never left him because later in life, he had
what we all called miner’s lung. We never called it black lung,
ﬂe\éer heard of that word before. Black miner’s lung, every miner

ad it.

Of course, it didn’t help that he smoked all the time too, but he
had miner’s lung, and that is what finally got him. I can remember
as a kid, listening to my father tell me stories of working in the
coal mines. Now, you’re talking about the teens, World War I and
the 20s and going down in these shaft mines a couple of hundred
feet and going out in the laterals and telling me about how dark
it was and the cave-ins and the miners that would get killed. Try-
ing to get air down, they would pump air down in these mines. He
would describe it to me. They would take these rickety old ele-
vators down first thing in the morning before the sun would come
up. Sometimes he would come back out of the mines after the sun
went down. He never saw the sun during the day. Twelve hours
a day they worked down in those mines and never see the sun.

Well, he was one of the lucky ones, but he told me, and I used
to see his friends as I was a kid growing up, some of the old miners
would come around, people from the old country, the Italians, the
Slovenes, the Welsh, the Irish, would all come around, all the old
miners, and they would tell their stories. As a kid, I used to listen
to these. They were frightening stories. They all would tell the sto-
ries of their friends who had died in the mines, and to me, it just
painted a very awesome portrait of what it meant to be a miner
and how brave these people were in what they did. Of course, that
was before any safety regulations or anything.

So, I come at this with that kind of a background, and I wonder
why it is—why it is—why it is over—after over a hundred and
some years of mining coal in this country, why do we still have
mining tragedies like this? Now, I know it’s a dangerous occupa-
tion. People make mistakes. It’'s a very dangerous occupation, but
still, accidents like these are avoidable. Why—why don’t we have,
after all this time, better coordinated risk procedures?

Now we have regulations for rescue procedures, but it seems like
they more often fall into the breach rather than the letter. Why,
after 208 violations in 2005, 95 of them, 40 percent were for serious
and substantial violations at Sago, why wasn’t something done?
Technology. Why? In 1969, the Bureau of Mines, it’s not called that
anymore, promoted a handheld system so miners could find their
exact location, and they could be found. That was used in Utah a
couple of years ago in a disaster.

I have a nephew of mine, my sister’s boy, he’s a miner, goes
down everyday in the mines, not coal mines, Trona Mine. Soda
Ash, Wyoming, deep mines, they go down a long way. He’s been
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mining there for over 20 some years in that Trona Mine. He’s on
a rescue team. They have competitions to see how they would set
up. They don’t have those kind of accidents. Why, in a Soda Ash
Mine in Wyoming, don’t they have the kind of accidents that we're
talking about here? Why is it just coal miners? Why is it just coal
miners? Are they less valuable or something? Is there something
less valuable about coal?

As Senator Byrd eloquently said, that’s what makes our lights
light. It makes my timer go down and says I'm overdue. It seems
to me that we do have other mines, and they operate more safely,
and they have better procedures. Why haven’t we done this? It
seems to me, and I’ll just end on this, Mr. Chairman, it just seems
to me that we have ignored this and ignored it and ignored it and
put it off and put it off. We’ve cut the budgets. We don’t have the
safety procedures. We don’t have the handheld devices so that we
can find a miner and his exact location. That is possible. It can be
done. It’s not that expensive. So why haven’t we done it? These are
the questions that MSHA needs to answer. Thank you. Thank you,
Mr. Chairman.

Senator SPECTER. Thank you very much, Senator Harkin. Sen-
ator DeWine.

STATEMENT OF SENATOR MIKE DE WINE

Senator DEWINE. Thank you, Mr. Chairman. Mr. Chairman,
first, thank you very much for holding this hearing. Our thoughts
and prayers go out to the families of the miners who have lost their
lives, and we think about them this morning.

Miners are a courageous group of people. Mining is horribly dan-
gerous work. It takes a strong individual to endure the physical as
well as the mental toughness needed to work in this industry. Ev-
eryday these miners put their lives on the line so that we can have
electricity, so we enter a room and flip on a switch, the light does,
in fact, come on. Coal plays such a significant role as an energy
supply for our Nation. Coal generates more than half of the Na-
tion’s electricity. Eighty-seven percent of my home State of Ohio is
electric power, is generated by coal. With a 250 to 300 year supply,
coal is the only fossil fuel this country has in great abundance.
Coal is part of this country’s future.

Mr. Chairman, and members of the committee, we simply have
to figure out how we can mine more safely than we do today. Obvi-
ously, progress has been made, but we have to do better, and these
tragedies that this country has suffered, these families have suf-
fered, brings that home to us.

Mr. Chairman, I know our witnesses this morning who we’re
going to hear in just a moment will help give us insight into what
we can do to see this vision move forward, and so I thank you for
holding this hearing. And also as a member of the full Health Com-
mittee, I'll be working with Chairman Enzi when our committee
holds its future hearings as well. So again, Mr. Chairman, I thank
you for holding this very important hearing today. I thank our wit-
nesses. And again, my thoughts and prayers remain with the fami-
lies of the miners that have been lost in the recent tragedies.

Senator SPECTER. Thank you very much, Senator DeWine. We
now move to our first panel. We have with us the Acting Assistant
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Secretary of Labor for Mine Safety and Health, Mr. David Dye,
U.S. Department of Labor, bachelor’s degree from University of
Texas at Austin and law degree from Franklin Pierce Law Center
in New Hampshire. Mr. Dye’s accompanied by Mr. Ray McKinney,
Administrator of the Coal Mine Safety and Health unit, Mr. Bob
Friend, Deputy Assistant Secretary for Mine Safety and Health, no
relation to the former Pittsburgh pitcher, and Mr. Ed Clair, Asso-
ciate Solicitor for Mine Safety and Health.

We've allocated 8 minutes to Mr. Dye for a presentation, which
will be joined in by Mr. McKinney. Our standard practice is to allo-
cate 5 minutes for each witness. We have quite an extensive hear-
ing today with good representation on the panel, especially for a
day when the Senate is not in session. Thank you for joining us,
Mr. Dye, and we look forward to your testimony.

STATEMENT OF HON. DAVID G. DYE, ACTING ASSISTANT SECRETARY,
MINE SAFETY AND HEALTH ADMINISTRATION, DEPARTMENT OF
LABOR

ACCOMPANIED BY:

RAY McKINNEY, ADMINISTRATOR FOR COAL MINE SAFETY AND
HEALTH, MINE SAFETY AND HEALTH ADMINISTRATION, DE-
PARTMENT OF LABOR

ROBERT M. FRIEND, ADMINISTRATOR FOR METAL AND
NONMETAL MINE SAFETY AND HEALTH, MINE SAFETY AND
HEALTH ADMINISTRATION, DEPARTMENT OF LABOR

ED CLAIR, ASSOCIATE SOLICITOR, DEPARTMENT OF LABOR

Mr. DYE. Thank you, Mr. Chairman, Senator Byrd, members of
the committee. Thank you for this opportunity to appear before you
to discuss the work of the Mine Safety and Health Administration
and its performance related to the January 2 Sago Mine Explosion
in Tallmansville, West Virginia.

My heart is especially heavy today as I appear before you just
days after the Aracoma Mine accident in Melville, West Virginia,
that claimed two lives. I would like to commend the 21 rescue
teams involved in the Aracoma Mine rescue efforts this weekend
and the 13 mine rescue teams involved at Sago Mine who put their
own lives on the line in the quest to save their fellow miners. Most
of these brave rescuers are volunteers. All of them willingly face
danger and give generously of their time and in constant training.
We cannot thank them enough for their help and their sacrifice;
they are the embodiment of American spirit, selflessness and cour-
age.

PREPARED STATEMENT

All of us at MSHA deeply grieve the loss of these miners’ lives,
and I want to assure the families and friends that we are con-
ducting uncompromising investigations of these accidents. We will
uncover the truth why both of those tragedies happened and how
we can better protect miners and prevent tragedies such as these
in the future. Mr. Chairman, my colleague, Ray McKinney, will
now give a short presentation on the events following the explosion
at Sago Mine.

[The statement follows:]
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PREPARED STATEMENT OF HON. DAVID G. DYE

Mr. Chairman: Thank you for this opportunity to appear before the Subcommittee
to discuss the work of the Mine Safety and Health Administration (MSHA) and its
performance at the January 2 Sago Mine explosion in Tallmansville, Upsur County,
West Virginia. We have only preliminary information on the mine accident in Logan
County, West Virginia, but I will be happy to share what we know thus far with
the committee as well.

It is with the heaviest of hearts that every MSHA employee grieves for the miners
who died at the Sago mine and the loved ones who mourn their passing.

MSHA'’s reason for being is to ensure that miners return home safe and healthy
to loved ones at the end of their shifts. That is our mission and our focus, every
day. That is our duty to America’s miners and the reason we are conducting the
investigation with the greatest care and diligence so we can uncover the full truth
of why this tragedy happened and how we can better protect miners in the future.

Although MSHA has significantly stepped-up enforcement in recent years and
dramatically reduced injury and fatality rates—mining fatalities dropped 33 percent
and total injuries dropped 25 percent from Calendar Year (CY) 2000 to CY 2005—
the Sago mine tragedy must cause us to carefully assess MSHA’s performance, as
the Subcommittee is doing today. From CY 2000 to CY 2005, the number of coal
mine fatalities dropped 42 percent and the number of coal mine injuries dropped
22 percent, but that is cold comfort to the families of those who are killed, or to
miners who suffer injuries. So we can never let up in improving mine safety, and
we will not.

In addition to emphasizing increased enforcement of mine safety laws, MSHA has
promoted prevention and worked with the mining community—operators, miners,
state and local regulators, trade and labor organizations, manufacturers, suppliers
and others—to make America’s mines the safest in the world. Collaboration on safe-
ty training, technical assistance, and education programs is essential and has been
productive in helping miners, supervisors and employers adopt the safest and
healthiest mining practices.

These efforts complement our strong enforcement regime and our enforcement re-
sults from CY 2000 to CY 2005 are substantial:

—Total Citations and Orders issued by MSHA at all mines increased by 6 per-

cent, from 120,050 to 127,682;

—Total Citations and Orders issued by MSHA at coal mines increased by 18 per-

cent, from 58,304 to 68,818; and

—Total “Significant and Substantial” Citations and Orders issued at coal mines

increased by 11 percent, from 23,994 to 26,779.

While enforcement went up, the number of coal mines fell. There were 2,124 coal
mines in 2000 and 1,982 in 2005 (through the third quarter).

MSHA enforcement personnel have also significantly increased the issuance of
withdrawal orders that force coal mine operators who exhibit an unwarrantable fail-
ure to comply with the regulations to shut down areas or operations of the mine
affected by the hazard. Unwarrantable failure orders are one of the most severe en-
forcement actions inspectors can take. And unwarrantable failure orders issued to
coal mine operators are up 35 percent over the last five years compared to the pre-
vious five year period.

MSHA'’s increased enforcement has also resulted in increased assessments—pen-
alties imposed on mine operators for violating health and safety standards or the
Mine Act. From CY2001 to 2005, the number of high-dollar final assessments im-
posed on all mine operators was 21 percent higher than during the period of 1996—
2000. The total dollar value was up by 16 percent during this same period of time.
This increase in high dollar assessments occurred while the total number of mines
decreased by 8 percent between 2000 and 2005. There is more enforcement, more
assessments and more scrutiny of mine operators than ever before.

Under the Federal Mine Safety and Health Act, whether issued in a citation or
an order of withdrawal, each violation is assessed a penalty (statutorily capped at
$60,000) which must be assessed in accordance with the law’s six statutory criteria.
The Administration believes that the statutory cap is too low to deter repeat and
egregious violations of the Mine Safety and Health Act, and has urged the Congress
to increase the statutory cap from $60,000 to $220,000. This would bring the Mine
Act’s civil monetary penalties in line with those authorized by the Occupational
Safety and Health Act. The Administration again encourages Congress to act on this
proposal to aid MSHA in enforcing the Mine Act.

The statute itself provides for a graduated enforcement scheme that provides for
increasingly severe sanctions for increasingly serious violations or an operator’s un-
warrantable failure to comply with a mandatory standard. A chain of increasingly
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severe enforcement actions causing all persons, except those necessary to eliminate
the condition, to be withdrawn from that area until the condition is abated, serves
as an incentive for operator compliance and is the statute’s most powerful instru-
ment for enforcing mine safety.

In every link of the chain, a withdrawal order is limited by statute to the area
of the mine affected by the violation or unsafe condition. In some instances, the area
affected could be the entire mine, or the area affected could be so critical or integral
to the operation of the mine that its closure effectively shuts down the mine (for
example, when the area affected includes the hoist used to move personnel and ma-
terial in and out of the mine, or a blocked escape way). However, as soon as the
operator corrects the cited condition and an MSHA inspector terminates the order,
the operator is free to re-enter and resume mining work in that area. At the end
of the graduated chain of enforcement, even a relatively minor violation can trigger
a withdrawal order. A series of severe withdrawal orders affecting critical areas of
the mine can inflict a severe economic penalty on the operator and could even lead
to an operator ceasing operations. However, the statute does not allow preemptive
permanent closure of a mine that has abated all violations.

MSHA enforcement personnel were vigilant in dealing with Anker Mining, the op-
erator of Sago mine until May of 2005 and International Coal Group (ICG), the suc-
cessor mine operator. As incidents increased at the mine in 2005, so did the
issuance of MSHA citations and increasingly severe withdrawal orders, in accord-
ance with the Mine Act. The enforcement hours spent at the mine in 2005 dem-
onstrate the increased attention the mining operation received: MSHA spent 744 on-
site inspection hours in 2005 at the Sago mine, up by 84 percent over the 405 hours
spent during calendar year 2004. MSHA inspectors were at the Sago Mine on 93
different days in 2005, and often more than one inspector was at the mine. Inspec-
tors issued 208 citations, orders, and safeguards in 2005, including withdrawal or-
ders that shut down areas of the mine on 18 occasions. In addition, between April
27, 2005 and December 15, 2005, MSHA managers and supervisors met with ICG
officials approximately 21 times.

MSHA was ramping up enforcement activity at this mine by issuing these cita-
tions and insisting that the cited hazards be promptly corrected. Each one of those
citations represented a hazard that was required to be eliminated within a fixed
abatement time specified by the inspector—and the inspector followed up to ensure
the hazards were indeed fixed. That meant extra inspector time in the mine, and
inspector time talking with mine operators, management and supervisors to ensure
that those hazards were indeed corrected. Sago Mine management also received
substantial engineering consulting services from MSHA’s Office of Technical Sup-
port on major issues at the mine including water removal, roof control, dust control
and other problems. We were beginning to see positive results as the all-injury inci-
dQence rate at this mine dropped from 55.8 in the 2nd Quarter to 8.3 in the 3rd

uarter.

While there were many problems at the Sago Mine, liberation of large quantities
of methane had not been among them. Methane is explosive between 5-15 percent.
At one percent, MSHA requires operators to take action. At the Sago Mine, the
highest readings never exceeded two-tenths of one percent, which is one-twenty-fifth
of the explosive level. MSHA’s routine monitoring of methane in the mine never
warranted a citation for excess accumulations of methane gas.

At this time, we have no information that would suggest that the explosion was
related to a recurrence of any of the conditions that were required to be abated be-
fore the explosion. We will, of course, aggressively pursue these and all other poten-
tial causes in our joint accident investigation.

Until the joint investigation team can safely enter the mine to thoroughly exam-
ine the site, we will not know the answers to these questions.

It is a sense of duty, fellowship and a strong measure of heroism that mine rescue
teams took with them into the Sago Mine in the quest to save their colleagues. Thir-
teen teams comprised of 109 dedicated team members participated in the rescue and
recovery operation, putting their lives on the line for their fellow miners. Their
bravery and dedication are emblematic of the 314 mine rescue teams around the
country. It is noteworthy that the vast majority of rescue team members are volun-
teers—good Samaritans in the highest American tradition. It is extraordinarily cou-
rageous and generous to take on the responsibility of such perilous rescue missions,
knowing that heartache may mark the end of the day. We cannot thank them
enough for their help and their sacrifice.

Some observers have raised concern that the Sago explosion occurred at 6:30 a.m.
and the first rescue team did not enter the mine until 5:25 p.m. The delay was out
of concern for these rescuers’ lives. MSHA and the mining community have a history
of hard-learned lessons on the peril of rushing into mine accident scenes.
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Those lessons were at the cost of the lives of rescuers who went into mines too
quickly and died in rescue attempts. As recently as 2001, 12 miners in Alabama at-
tempted to rescue a miner gravely injured after an explosion. Those miners were
killed by a secondary explosion. In 1976, 26 miners lost their lives in mine explo-
sions in Overfork, Kentucky. Fifteen miners were killed in the first explosion and
11 miners died in a second explosion, including 3 Federal coal mine inspectors.

At 5:25 p.m. at the Sago Mine, the carbon monoxide and methane readings finally
started trending downward to a level where MSHA, West Virginia’s state mine reg-
ulators and the Robinson Run No. 95 rescue team felt we could take a carefully
managed and calculated risk allowing rescue teams to enter the mine.

Mr. Chairman, we at MSHA are determined to find out how this tragedy occurred.
While I cannot comment on substantive aspects of the accident investigation, I can
promise you that it will be thorough and meticulous. The investigation will examine
the circumstances of the accident, the circumstances of the rescue efforts, and every
other germane piece of information. All of the data and information collected will
be carefully scrutinized and analyzed, and a thorough report prepared and made
available to the public. We will finish this investigation as soon as possible, con-
sistent with the need for accuracy, and we will promptly take any action indicated
by the investigation’s results to improve safety and health in America’s mines.

As standard operating procedure, MSHA also conducts an internal review after
every major accident. We will carefully examine whether MSHA followed its own
policies and procedures with respect to the accident, including the enforcement ac-
tivities preceding the accident. This report will be provided to the committee and
made public on our web site. We view this internal review process as an opportunity
to take a hard and honest look at how we do our job and use that information to
improve our performance on behalf of America’s miners.

Miner health and safety is our bottom line and our only priority. Thank you.

Senator SPECTER. Thank you, Mr. Dye. Mr. McKinney.
STATEMENT OF RAY MCKINNEY

Mr. McKINNEY. Thank you. This is a very brief presentation, and
if you would draw your attention to the power point projector on
the right. This is the service area of the Sago Mine that depicts the
drift portals and the surface structures. To the right of those por-
tals, you'll see an earthen embankment and that’s where the mine
offices were located when we set up the command centers. The
Sago Mine was about 2.5 miles deep, and the mining height was
5 to 6 feet.

This is an overview of the mine map. The mine has two working
sections where miners travel each day to produce coal. Those work-
ing sections are the First Left and Second Left. There are extensive
shelter areas in the mine. Those are areas that active workings are
barricaded and built with proof seals to isolate them from active
workers where miners are. Those sealed areas are identified in red
in the lower part a little bit farther up, and the most recently
sealed area was 3 Left, just in by 2 Left.

The red line indicates the route of travel for the miners to the
two active sections each day. On January 2, 2006, the mine was ex-
amined by company mine examiners and deemed safe to operate in
the interim. Miners went—began to enter the mine at approxi-
mately 6 a.m. At approximately 6:30 a.m., an explosion occurred
underground. All of the miners exited the mine except for the 12
miners that had traveled toward the 2 Left section. The mine ex-
aminer, who remained underground, was traveling from 1 Left to
2 Left. So, we had 13 miners unaccounted for.

An initial rescue attempt by mine management failed when they
encountered heavy smoke and excessive concentrations of carbon
monoxide in the 2 Left section. MSHA was notified at 8:30 a.m. in
the morning by telephone, and we responded, mobilized our force
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and were on the ground at 10:30 a.m. at the mine. When we got
there, the air exiting the mine portals contained in excess of 500
parts per million of carbon monoxide and indications of methane
gas. Carbon monoxide is an indicator of a fire or heat. Methane
gas, of course, is inherent to mining explosions, and is explosive
when it constitutes between 5 to 15 percent of the air in a mine.
The carbon monoxide was trending upward, which meant we had
indications of a potential fire underground. By noon, the level had
reached 2,600 parts per million.

Also at noon, we had to remove people from the mine offices due
to the high and elevated levels of carbon monoxide (CO). It was not
safe to enter the mine until the CO, or the carbon monoxide level,
showed signs of trending downward and stabilizing. We have a rich
history of second explosions after an initial explosion. In 2001, we
had the Jim Walters event where 12 miners were trying to rescue
a fallen miner after a first explosion. All were fatally injured dur-
ing the second explosion. In 1976, at the Scotia Mine, 15 miners
were killed in an initial explosion. During the second explosion, an-
other group was going in, and 11 miners lost their life.

It’s a very serious situation when you send people underground
after an initial mine explosion. You have to know you’re doing the
right thing. Air ventilation is generally destroyed after the first ex-
plosion. Methane gas has an opportunity to build quickly, and you
have indications of fire. The expansion of gases creates hot spots
or fires in the coal mine. At 5:25 p.m., the levels had dropped to
the point that the teams were sent underground. This was not an
ideal situation. This was a calculated risk when we sent those
teams underground, and we made contingency plans that if the CO
continued to rise again, we would evacuate the mine.

The teams explored the mine for the next 24 hours, encountering
water accumulations, destroyed ventilation controls and electrical
power sources and circuits. The teams had to methodically explore
the mine keeping attention on the air entry return side to make
sure what the CO concentrations were leveling out to, and also
looking for potential fires. It was important also to look on the in-
take air entry side in case there was a fallen miner who had tried
to exit the mine.

At 4:21 p.m. on January 3, the teams had advanced to the 58th
crosscut. That is the area just out by the intersection of 2 Left, the
number 4 belt entry. At that point in time, we had not explored
the 2 Left section. We’d found the seals blown out in the 3 Left sec-
tion, which was the one that was most recently sealed. We had not
explored that area but we decided, given the time frame, that we
needed to extend ourselves on into 2 Left.

The teams began to travel toward the 2 Left faces and found the
section mantrap at number 10 block. We also found evidence that
indicated the miners had donned their self rescue devices. We
asked the teams to advance on into the faces of 2 Left, which is
a distance of approximately 2,000 feet, looking for the miners. We
rarely ever go more than 1,000 feet with the mine rescue team, we
move our fresh air up to those people and allow them to move on.
If we have a problem beyond that, it’s very difficult to get the team
back to the fresh air base, but the teams worked with us in order
to advance themselves 2,000 feet.
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The miners were located in number 3 entry face area, and the
first report came at 11:46 p.m. that all 12 miners were alive. At
12:30 a.m., about 45 minutes later, a second report came out. It
was changed that there was 1 miner alive and 11 miners who were
deceased. We continued to work underground, and we brought the
surviving miner out at 1 a.m. and rendered medical attention to
him, and he was transported to the hospital.

We asked the teams to work under oxygen and continue to pick
up the other miners and bring them to the surface. It was a long,
arduous task through the night. At 9:55 a.m. the next morning, all
the miners were extracted from the mine, and that ended the re-
covery operation.

There’s been some question about the communication issues un-
derground. As the honorable Senator said, mine rescue team mem-
bers are to be honored and their work and their bravery. These
teams stretched themselves and pushed the envelope by going in
excess of the normal distance in order to try to save life. If you look
at this particular slide, youll see that our communication systems,
and these were handheld radios. Normally your sound-powered sys-
tems from the mine rescue only go 1,000 feet, so we had to use
handheld radios. They work well in the line of sight. They don’t
work well around 90-degree turns, so we had one set up near the
face, one at number 9 crosscut, one at number 58 crosscut and then
one at—I'm sorry, one at number 59 crosscut and one at number
58 crosscut. This information has been transferred at least five
times, and at least in the first four, it has been done through a
mine rescue apparatus face piece with a speaking diaphragm. So
I think that it’s understandable that those people were doing every-
thing they can, and you create situations for communication when
you stretch out that far. Thank you.

Senator SPECTER. Thank you, Mr. McKinney. We'll now start 5-
minute rounds for each of the senators on the panel, and I would
like everybody to stay within the time limits. We can go to a second
round if necessary, and I will stay within the limit myself.

Mr. McKinney starting with you, there was a report that 11 of
the miners had been reported alive, 12 miners reported alive, and
it was especially cruel and to then find out that it was wrong, that
they had died. Was there any way that report, false report, could
have been avoided to save so much pain and suffering?

Mr. McKINNEY. I think it is sad, and I think it saddened all of
us. There was a lot of people who felt very good for a short period
of time and then were deeply saddened by that loss.

Senator SPECTER. Could it have been prevented?

Mr. MCKINNEY. As I said earlier, those communications were
coming from the underground. They were relayed several times be-
fore they reached the surface. We always ask repeat that, and you
get a response back what you have, but by the time it reaches the
surface, you have to go back through six people again, and I think
that’s exactly what happened.

Senator SPECTER. Let me move on to another question because
of limited time. The Sago Mine had 208 citations in the year 2005.
Was any of those citations a causative factor in this disaster? Any
of the facts uncovered in the citations a causative factor for this
disaster?
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Mr. McKINNEY. I think we’re still investigating the disaster
itself, and that will be determined by the investigation team if
there’s anything there we saw through the course of those inspec-
tions.

Senator SPECTER. Is it a possibility that one or more of these vio-
lations might have been the cause of the disaster?

Mr. McKINNEY. All of those 208 violations had been abated and
corrected. The only outstanding violations that we had, had to do
with roof conditions and tunnel liners being cushioned, and things
of that nature. The other conditions had been corrected.

Senator SPECTER. I noted that these 208 citations resulted in
fines of slightly in excess of $27,000. Was that sufficiently tough
punishment for so many citations, Mr. Dye?

Mr. DYE. Nine of the most serious violations have been appealed.
Those that haven’t been assessed yet could double or triple the
amount already assessed.

Senator SPECTER. Was the $27,000 in fines sufficient for those
which hadn’t been subject to appeal?

Mr. DYE. Those assessments are determined through a formula
under our guidelines.

Senator SPECTER. We're going to take a close look at that, and
I would like to have your one-by-one itemization of all of these vio-
lations specifying exactly what was involved and what penalty was
imposed so this subcommittee can make an evaluation.

Mr. DYE. We will supply that for the record.

[Furnished as questions for the record.]

Senator SPECTER. Pardon me for moving on, but there’s very lit-
tle time, and we want to pinpoint the questions and the answers.
Your unit had its funding reduced by $2,800,000 by virtue of a 1
percent across-the-board cut. Had the allocation remained without
the 1 percent cut that this subcommittee had put into effect, we
would have met the budget request for the administration. But
with the 1 percent cut, there was that reduction of $2,800,000, and
I note that you’ve lost 183 positions as a result of budget insuffi-
ciency. Was that cut causative of the reductions in personnel, and
were the reductions in personnel a causative factor in the Sago
Mine tragedy?

Mr. DYE. Please allow me to answer the last question first. No,
I don’t think so. We have dealt with rescissions for several years
in a row. Our strategy has been, where we have had to reduce per-
sonnel, to try to reduce them in administrative and support posi-
tions, to try to reorganize in a way that maximizes our ability to
keep our enforcement personnel out there. In fact, the Congress di-
rected us to do that, and we have tried to manage them that way.

Senator SPECTER. We would like a specification of what you
would have done with the additional $2,800,000 had you been allo-
cated that, and we would also like a written followup as to what
were these 183 positions which you had to cut and what the impact
has been on those cuts in terms of what your ability is to improvise
mine safety.

In the 16 seconds left, I have a final question for you. I note that
you have stated your intention to hold a hearing. Why the delay?
These hearings are very important. That is why we responded to
Senator Byrd, January 2 incident. We're still in January, and this
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requirement that the witnesses be interviewed in the presence of
company coal officials, if true, why? Isn’t there a likelihood that
they would be able to be in a position to give more candid testi-
mony if they weren’t interviewed in the presence of the company
officials?

Mr. DYE. My understanding is under the Mine Act, the company
can be present; miner representatives can be present also. It is im-
portant to get interviews if you can before you have a public hear-
ing. You do get more candid interviews that way.

Senator SPECTER. Senator Byrd.

Senator BYRD. Thank you again, Mr. Chairman, and thank you,
Senator Harkin. Why did it take 2 hours for MSHA to be notified
by the Sago explosion?

Mr. DYE. We don’t have that answer yet. That’s one of the
things—you mean by the company, sir? That is one of the things
we're going to be investigating.

Senator BYRD. How long do you think it’s going to take to find
out the answer to that question?

Mr. DYE. The investigation team is in the process of interviewing
witnesses. That is a rather thorough process. That should be ac-
complished in a matter of a few weeks, and then there will be a
hearing. As soon as our investigation teams can enter the mine,
they’ll need to go into the mine and do all their forensic work. Then
after that, they’ll have to write a report. It’s a very careful, thor-
ough process, and we will get that report out and make it public
to this committee, to the public generally just as soon as possible,
Senator. I promise you that.

Senator BYRD. Well, Mr. Secretary, I think you should know the
answer now. That would be the first question, why did it take 2
hours for MSHA to be notified, 2 hours. Then why did it take 6
hours for rescue teams to arrive? Why is a rapid notification and
response system not available? Should that mine have been closed
with all of those citations? All of the breaking and wearing down,
and tearing down and easing the regulations, why?

Mr. DYE. Please allow me to answer the last question first, Sen-
ator. The Mine Act has substantial penalties and more importantly,
and people don’t always recognize this, it has the authority to close
areas of the mine that are affected by violations. We did that 18
times until each of those violations were abated. As Ray mentioned,
there were a couple of violations that were outstanding at the time,
that were in the process of being abated, but The Mine Act does
not contain a provision that allows preemptive closure of a mine for
accumulated bad acts or a permanent closure.

Senator BYRD. Let me cut right to the chase. Do you think that
there’s too much cronyism in situations of this kind? Do you think
that the regulations and penalties are too soft? Should there be—
I wonder if the enforcement procedures are enforced without fear
and without favor. Is there a cronyism? Is there a possibility that
cronyism develops between the industry and the Federal agencies
that has jurisdiction over the safety of these people?

Mr. DYE. Well, there certainly isn’t any cronyism between me
and anyone. I'm not aware

Senator BYRD. Will you say that again?
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Mr. DYE. There’s no cronyism between me and anyone in the in-
dustry. With respect to the agency itself, particularly our coal mine
division, I would note that our inspectorate have to have 5 years’
experience in the industry. They're all miners, sir. They come from
mining families. They come from mining communities. They have
a fire in their belly to protect miners, and they go out and do that.
I encourage them to do that fully.

Senator BYRD. I have no quarrel with that.

Mr. DYE. Yes sir.

Senator BYRD. We know those people are brave and courageous.

Mr. DYE. Yes, they are.

Senator BYRD. But what I'm asking is, is there too much oppor-
tunity here for cronyism? I wonder if the regulations are being en-
forced without fear or favor, and the fines aren’t being levied. Are
they heavy enough? They don’t seem to be. Too often, industry just
seems to pay the fines and go right ahead and keep doing the
wrongs. What do we have to do to fix that? That seems, in part,
to have been the case here.

Mr. DYE. The administration has sent to the Senate and will to
the House, when it reconvenes, a proposel to raise the penalties for
flagrant violations to $220,000.

Senator BYRD. Is that just a tap on the wrist?

Mr. DYE. No, I think that’s substantial. The other thing I would
like to mention is with respect to withdrawal orders and closing
down sections of the mine. That can be a very, very powerful tool.
In my opinion, even more powerful than citations because if you
close down a production area until the hazard is abated, that can
cost a company anywhere from $50,000 to $150,000 in lost reve-
nues for a single shift. So we did that 18 times, and that is a way
that you can get the attention of an operator very quickly.

Senator BYRD. Mr. Chairman, my time is about up, maybe
overdone. Thank you.

Senator SPECTER. Thank you very much, Senator Byrd. Senator
Harkin.

Senator HARKIN. Thank you, Mr. Chairman. Mr. Dye, in Decem-
ber 2002, you were the deputy at that time, I believe.

Mr. DYE. No, I wasn’t.

Senator HARKIN. You weren’t then?

Mr. DYE. No, I was a Deputy Assistant Secretary in the Employ-
ment and Training Administration at that time.

Senator HARKIN. When did you come to MSHA then?

Mr. DYE. In May 2004.

Senator HARKIN. In December 2002, MSHA withdrew a proposed
regulation meant to encourage mine companies to host mine safety
teams on site. It was a proposed regulation, not 2 hours away, but
on site. It was withdrawn, I think, by Mr. Lauriski, David
Lauriski, with the statement that MSHA “plans to evaluate non-
regulatory alternatives”. That was 3 years ago. What did you come
up with?

Mr. DYE. I would defer to Mr. Clair if you don’t mind because
he was there at that time. My understanding of that proposal cen-
tered around the idea that you would rebate some fines and give
that money to the companies to encourage them to have mine res-
cue teams. I think that after some thought, pretty much everybody
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thought that that wasn’t a good idea because that would undercut
the value of the fines for enforcement purposes.

Mr. CrAIR. Senator, I would only add to what Mr. Dye has said
that that proposal was something that the agency had under con-
sideration. I do not believe it had been formally proposed. It was
a work in progress, and the theory behind it had substantial prob-
lems to it. It looked to economic incentives to mine operators that
essentially were funded out of civil penalties, and that is a serious
legal problem. There were also difficulties when you streamline an
existing standard like mine rescue standard that is quite complex
and comprehensive. If you streamline that, there’s a potential for
reducing protections that already exist.

Senator HARKIN. There was also an advance notice of proposed
rule making in 1997 that was issued to improve the oxygen devices
worn by miners like the ones at Sago. The self-contained rescue de-
vices, as we know, provide an hour of oxygen, they were required
in 1981, 12 years after they were invented, that every miner must
be equipped with one. This regulation was dropped from the agen-
da in December 2001. The regulation would have addressed the
manufactured quality of the devices, the training of miners on its
use. There’s one other part of that regulation, that my staff showed
me that was very interesting.

The regulation, the proposed regulation, would have addressed
the need for updated technology including personal emergency de-
vices, underground text messages devices. Why was that dropped
in 20017

Mr. DYE. Well, getting back to 1997 is really getting backed——

Senator HARKIN. It was dropped in 2001.

Mr. DYE. Yes.

Senator HARKIN. December 2001.

Mr. DYE. Yes.

Senator HARKIN. Why was it dropped? Do you even know? If you
don’t know——

Mr. DYE. Well, with respect to the self-contained rescuers, there
was a question about the service life of those devices, and I'm told
that it simply was not evidence that the manufacturer service life
should be reduced.

Senator HARKIN. Say that again.

Mr. DYE. It concerned the recommended service life of those de-
vices. In other words, how long you should keep them or could keep
them for—before you use them.

Senator HARKIN. The reason I brought up—brought it up, the
other part of it, in 1998, there was a mine fire at the Willow Creek
Mine in Helper, Utah. Personal emergency devices—which is in
that proposed regulations, instantly and wirelessly received emer-
gency message broadcast to each miner on the screen. Forty-five
miners used that to escape the fire. Seven years later, only 17
mines in the United States utilized this technology. Why?

Mr. DYE. Well, I talked to my tech support folks about that, and
there are, as you said, some mines that use it. Some of them, can-
didly, are enthusiastic about it. Some of them have had a number
of problems, including reliability issues. That is, I believe, a one-
way communication device. We're looking to see if that can be
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made into a two-way communications device, which would be much
more useful.

Senator HARKIN. Well I just wanted to read here, here’s 12/01.
MSHA’s withdrawing this entry from the agenda in light of re-
source constraints, and changing safety and health regulatory pri-
orities. Resource constraints, you know what that means, we know
what that means.

Senator BYRD. That’s money.

Senator HARKIN. I don’t know what changing health and safety
regulatory priorities mean, priorities. Well it seems to me again I
harp on this, because there is technology out there that can be
used. My time has run out too, but I want to get back to that Mr.
McKinney, you talked about not getting around the corner. There’s
easy simple technology to take care of that, very simple easy tech-
nology. I realize what they had couldn’t get around the corners, it’s
line of sight. But, that can be changed in a matter of minutes with
technology.

Thank you, Mr. Chairman.

Senator SPECTER. Senator Harkin, did you say you wanted to get
back to that, if you want a few more minutes?

Senator HARKIN. No, that’s okay.

Senator SPECTER. Senator DeWine.

Senator DEWINE. Mr. Dye, let me kind of follow-up on what Sen-
ator Harkin was asking you, and what some of the other of my col-
leagues have been asking you, I'm not sure I quite understand your
procedure that you're going to follow in order to conduct the inves-
tigation, and then come forward with recommendations. Where are
you going to go from here? What is the time line, how long is the
investigation do you think it’s going to take? So, you can tell us
what happened, and then when are you going to come forward with
recommendations, and what’s the process that you’re going through
in regard to how youre going to come forward with those rec-
ommendations, because that’s frankly what we’re interested in.

What we’re interested in, is where do we go from here? That is
what Senator Harkin was getting at. He’s talking about the tech-
nology that could be utilized. We've all read different experts talk-
ing about the technology that could be used. We're kind of inter-
ested in what you have to say about it.

Mr. DYE. Well with respect to the investigation, first of all——

Senator DEWINE. Well yes, and then where are you going to go
from there? Because that is the bottom line, is making it safer for
coal miners. Obviously, that’s what we’re all interested in. That’s
what you're interested in.

Mr. DYE. Absolutely sir.

Senator DEWINE. That’s what everybody’s interested in.

Mr. DYE. Yes sir. We appoint an investigative team in these
kinds of matters that is independent. The Lead Investigator de-
signs the investigation; they have to be custom designed because
there’s a lot of issues. One of the first is, they have to get in and
look at the accident scene. They couldn’t do that for a long period
of time, because they had to clear out a lot of water and gas out
of the mine. We still have mine rescue teams.

Senator DEWINE. I only have a couple of minutes. What’s the
timing on that?
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Mr. DYE. At the same time, the investigative team has to inter-
view witnesses. However many they have to do, and they can do
about three a day, because theyre fairly extensive, and when
they’'ve interviewed all of those, and they have that information,
they will hold a public hearing, in which theyre in the process of
planning now. Then they will write a report, and that will all be
done as rapidly as possible. But because we don’t know the condi-
tions in the mine, and how much time theyre going to have to
spend in there, it’s hard for me to give you hard time line, Senator.

Senator DEWINE. Then what’s the process for your recommenda-
tions, the administrations recommendations about how we move
forward?

Mr. DYE. This is an accident investigation, so the recommenda-
tions will be specific to that situation. By the way, we also do an
internal investigation to see if we followed our own procedures.
Then from that separate inquiry, if we didn’t follow our own proce-
dures, or there’s ways to optimize them, the internal review team
will also write a report. We will adopt those recommendations fair-
ly quickly.

In the case of the Jim Walters accident in 2001, the Agency
adopted an emergency regulation very quickly. I want to add with
respect generally to mine rescue, we are in the process of pub-
lishing, and have put up on our website today, a request for infor-
mation in the Federal Register.

What we’re seeking is information from individuals all over the
country, or all over the world for that matter, on mine rescue tech-
nologies. These are emerging technologies, new things that are pop-
ping up all the time. So, we would like to take a snapshot of what’s
available now, look at it, evaluate it, and see what is out there.

Senator DEWINE. What is you time line on that? That’s good.

Mr. DYE. I believe that is a 60 day comment period going to
March, and then our technical folks will have to evaluate all of the
comments, and that depends on the volume, and other things.

One thing about these technologies, you can’t use off the shelf
technologies. Any electrically powered device, including a battery
device, has the potential to cause an explosion in a gassy mine. So
they’ll have to be virtually redesigned, so they won’t do that. It is
an expensive process, and manufactures have to be willing to do
that. I couldn’t take my cell phone, or a camera, or an MP3 player,
or anything like that into a gassy mine. That would not be permis-
sible, because those things have not been designed so that they
would not create a spark.

Senator DEWINE. Mr. Dye, my time is about up. I appreciate
your comments. I think what you're hearing from this panel, at
least you’re hearing from this Senator, is that my constituents ex-
pect out of this tragedy something positive to come. And what the
positive is, is something specific, and specifics, and the specifics
lead to better mine safety, and that’s what we look to you to come
forward with.

To get back to what Senator Specter was talking about, if we’re
talking about additional money, we expect you to come forward and
tell us that. We want to know how that lines up with the dollars
and cents.
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Mr. DYE. Yes, I can tell you that there will be additional funding
for safety technology—mine safety technology in the President’s
2007 budget.

Senator DEWINE. I thank you, my time is up. Thank you.

Senator SPECTER. Thank you, Senator DeWine. Thank you Mr.
Dye, Mr. McKinney, Mr. Friend, and Mr. Clair. Mr. Dye and Mr.
McKinney, I'm advised that you would like to leave. Your presence
will be required here for at least 1 more hour while we move ahead
with the next panel. Questions may arise, and we want you here
to answer the questions; we’ve assembled four Senators who may
need your responses.

Mr. DYE. Senator, we've still got a mine fire going. We have a
rescue team that’s in the Sago Mine. We have another mine fire,
in which no one was hurt, burning in Colorado. We have really ur-
gent matters that we need to go back to and attend. We have been
diverted by dealing with these matters. We were happy to prepare
for the hearing, but we really need to get back, and attend to all
of this. There are 15,000 mines in the United States, and we’ve got
some really pressing matters.

Senator SPECTER. Well Mr. Dye, I can understand the press of
your other business. It may well be that some of the Senators here
have other pressing matters too, it may well be. We’re looking at
the Alito hearings tomorrow in the Judiciary Committee, a matter
of enormous importance. Senator DeWine and I have to be there.
We're looking at the proceedings under the PATRIOT Act, which
expire on February 3, which we have to come to a conclusion on.
We're preparing for hearings on the National Security Administra-
tion, NSA, about potential excesses in power on the part of the
President. We're in the final stages of preparing immigration legis-
lation, which is an 11 million person problem for this country.
We're about to go to the floor for the Asbestos Reform Act, and I
think Senator Byrd, and Senator Harkin, and Senator DeWine
have other matters. So, we don’t think we’re imposing too much to
keep you here for another hour.

If you told me your hearings were going to start tomorrow, or
there was some pressing business, we’d say you don’t have to be
here, but that’s the committee’s request. Youre not under sub-
poena.

We'll now move on to the next panel. Mr. Cecil Roberts, Mr. Ben
Hatfield, Mr. Chris Hamilton, Mr. Davitt McAteer, and Mr. Bruce
Watzman. Our first witness on this panel is Mr. Cecil Roberts, the
International President of the United Mine Workers of America.
Mr. Roberts is a sixth generation coal miner. Both of his grand-
fathers were killed in mines before he was born. He’s a graduate
of West Virginia Technical College, where he also received an Hon-
orary Doctorate in Humanities.

Mr. Roberts, you come to this hearing as a distinguished Presi-
dent of the United Mine Workers of America, and going back six
generations is very impressive.

Mr. ROBERTS. Thank you sir.

Senator SPECTER. I have a little trouble going back two genera-
tions. I only knew one of my four grandparents. So, you have quite
a lot of longevity. As announced earlier, the allocation of time is
5 minutes per witness, and we’ll begin with you Mr. Roberts.
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STATEMENT OF CECIL E. ROBERTS, INTERNATIONAL PRESIDENT,
UNITED MINE WORKERS OF AMERICA, FAIRFAX, VIRGINIA

Mr. ROBERTS. Well first of all Senator, thank you for agreeing to
have this hearing, and your long years of service, and dedication
to coal miners in this country, and there are two other very distin-
guished Senators I've had the opportunity to work with, and of
course the person who lead the fight for coal mine health and safe-
ty legislation in 1969. My senior Senator from West Virginia, I've
worked with Senator Harkin, and I've had the pleasure of working
with Senator DeWine, too.

First, I think it would be appropriate, and I will say it for all of
us, that our hearts go out to the families, not only of Sago Mine,
but most recently the terrible tragedy that occurred, and ended
over the weekend in Logan County, West Virginia.

In my prepared remarks, we never mentioned the situation in
Logan, because we did not know at the time that you had re-
quested us to get this information to you, the unfortunate outcome
of that tragedy. Let me say that I'm probably going to take a dif-
ferent approach to this as I think that you might expect to rep-
resent the coal miners in this country as to what I think needs to
be done, and what should’ve been done, and what is the possibili-
ties for the Congress to do here.

First of all, everyone is now for oxygen being available through-
out the coal mine. Well, we’ve known for many, many years that
this was a necessity. I'm not talking about the United Mine Work-
ers when I say we. I would suggest to you that any expert in this
industry, if you had asked them yesterday, 1 year ago, 2 years ago,
6 years ago, they would’ve said to you, if you want to give coal min-
ers the best opportunity for survival, then you provide oxygen in
the working places of that coal mine, and you provide it throughout
the coal mine.

Now the question is not only should we do this, and require it,
and should Congress act, and give a mandate of some type that
that be done. I think it is appropriate for the question to be asked,
why is it as we come here today, that that has never been done?
The question was asked previously here, could these tragedies be
prevented? That’s one question. There is another question that
should be asked and posed here, what is the best opportunity for
a coal miner to survive, if and when tragically this occurs again?
It’s a relatively simple question when it comes to oxygen. If I told
everyone we're going to cut off the oxygen to this room right here,
and it’s going to disappear, there will be no more oxygen, but we'’re
going to take a vote here today, if we want 1 hour of oxygen avail-
able to us, or 2 hours, I know what the vote would be.

Second of all, when I started working in the coal mines in 1971,
we had a telephone line running to the outside. This was 30 some
years ago, to the face. Today if you go in a coal mine, that is what
you find in most instances, one telephone line from the surface to
the working sections of the mine, now there is some things that
could be done, and we’ve been contacted by the way, by the Pen-
tagon, they don’t know if they have the expertise, or the technology
to solve this problem for us. But, they took the initiative to phone
United Mine Workers, and suggest that we should be talking to
them, and we would urge the Senate, this committee, to do that.
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There’s other things we could do. We could put that portable
hand held device that we were talking about the Mine Rescue
Team’s using. It is only good for 1,000 feet, but for a very minimal
cost, I should report to this Committee we could do that. If we
could communicate with miners on the wrong side of these disas-
ters, they would know what their best opportunity for survival
might happen to be. There’s two things we do know, and I don’t
believe there will be any disagreement amongst anyone on this
panel. Had the miners at Sago had more oxygen, and had they had
the ability to communicate with the outside, their lives could have
possibly been saved. But we do know one thing, it would certainly
have given them the best opportunity.

This issue of mine rescue teams, I must admit to this panel
today, and I don’t want to appear to be too frustrated, and too
angry here, but I am. We have known for years that we need addi-
tional mine rescue teams in this country, and the problem isn’t get-
ting better, it’s getting worse. Because, as people my age retire
from this industry, who have life long experience as mine rescue
team members, then I submit to you, we’re losing those experi-
enced mine rescue team members. We've known this for many
years, but we have not corrected this problem.

PREPARED STATEMENT

Let me submit one final comment, and I realize that this may
be getting into an area that may offend some people, but in 1969
Mr. Chairman, Congress decided this industry was incapable of po-
licing itself, and established MSHA as an independent body to pro-
tect the coal miners of the United States of America. In 2001, we
put the coal industry in charge of this Agency, and we have sub-
mitted 17 rules that were withdrawn, in 2001 or later, that would
have protected coal miners in the United States of America, and
there are other issues that we could raise with you today, but I re-
alize my time is up, but I did not want to leave here with that on
my heart, and on my mind. Thank you.

[The statement follows:]

PREPARED STATEMENT OF CECIL E. ROBERTS

I thank you for this opportunity to appear before Congress. I only regret that I
have come to speak on the heels of the terrible tragedy that befell the Sago miners.
Our hearts and our prayers go out to the miners’ families, their loved ones and their
communities. We also wish to extend our deep appreciation for the mine rescue
teams that participated in the Sago Mine rescue efforts, and to the Federal and
State inspectors and UMWA safety committee members who travel and inspect the
mines regularly, working tirelessly to protect the nation’s miners.

Today I will be reviewing how current mine safety laws came into being; problems
with the enforcement of the current laws and regulations and how those deficiencies
have contributed to make coal mining one of the most dangerous industries in the
nation; how we have the knowledge and ability to substantially improve miners’
hefglth and safety; and what Congress can do to help improve miners’ health and
safety.

For 116 years, the UMWA has been unwavering in its efforts to enhance miners’
health and safety.

However, too often remedial activity follows only after another tragedy has fo-
cused our nation’s attention: in 1968, 78 deaths at Farmington, West Virginia lead
directly and quickly to passage of the Coal Act in 1969; it was then expanded to
other mining industries and re-named the Mine Act in 1977. Since the Coal Act was
passed, fatalities in coal mining have decreased dramatically: while over 300 miners
died in 1968, the year before the Coal Act was enacted, fewer than 100 miners have
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perished in any single year over the last 20 years, since 1985. While increased
mechanization has meant fewer miners are engaged in coal mining, the fatality rate
has also dropped significantly. This is commendable; but we can and must do much
better. Mining remains the second-most dangerous industry in this country.

This nation possesses the knowledge and ability to substantially improve miners’
health and safety, and to reduce the fatality rate. We can direct some of the na-
tional attention generated by the Sago tragedy to enhance health and safety condi-
tions for all coal miners today, and the generations to follow.

Unfortunately, what happened at Sago did not really surprise me. Indeed, the un-
derground coal industry has experienced tragedies, as well as near tragedies, on a
recurring basis. In just the last few years the underground coal industry experi-
enced these large-scale, well-publicized, events:

Jim Walters Resources #5 mine explosions; 13 fatalities.—There was a terrible se-
ries of events on the evening of September 23, 2001, two short weeks after 9/11.
What happened there eerily echoed the Twin Towers’ experience inasmuch as nu-
merous rescuers also perished at this Alabama mine. In fact, 12 miners lost their
lives in a second explosion while trying to rescue a miner who had been immobilized
by an explosion that had happened nearly an hour earlier. Communication problems
contributed to the deaths of the 12 rescuers; we believe the rescuers were given in-
sufficient and faulty information about the underground conditions, and attempted
the rescue without knowing the hazards they faced.

Quecreek.—In July 2002, 9 miners were trapped by a water inundation in a Penn-
sylvania mine, after 9 others were able to escape. The trapped miners were rescued
4 days later; again, communication inadequacies frustrated an easier and quicker
rescue.

Sago Mine; 12 fatalities.—On January 2, 2006, this tragedy claimed the lives of
12 miners, while the full extent of injuries to the 13th miner, Randal McCloy, Jr.,
remain uncertain. Hopefully, with time we will learn all of the conditions that
caused and contributed to these lost lives.

These dramatic events represent only the headline-grabbing incidents. Thousands
of miners are still disabled and dying from black lung disease, while other miners
also die in mining accidents each year. Typically they die one or two at a time, from
roof falls, equipment failures, and other accidents.

There are also countless near-misses that occur on a regular basis. In fact, just
since August 2000, the Mine Safety and Health Administration, known as MSHA,
has records of well over 400 mine fires, ignitions, explosions and inundations that
far too-easily could have developed into significant disasters and fatalities; many
other incidents likely went unreported.

With better regulations, more regular enforcement, and with support from the
highest echelons of the Agency, many of these accidents could have been prevented.
Senseless deaths and injuries must stop. Mining will probably always be a dan-
gerous job. But we can do a lot more than we are doing today to make it safer. Min-
ers should not have to get sick, or to risk their lives just by going to work.

The most basic point I wish to make today is that as a nation, and as an industry,
we already possess the knowledge and the ability to prevent most of the deaths that
are still occurring in the coal mining industry. What is needed is a real commitment
by our government—in this case, MSHA—to do better.

For example, if MSHA would require additional oxygen units (“self- contained self-
rescuers”) to be stored on the section where miners work, and throughout the under-
ground mine in addition to the self-rescuers that each miner is required to have,
then miners trapped in an emergency would have a better chance of surviving. Self-
contained self-rescuers are what miners don to escape, when noxious air fills an un-
derground mine after a fire or explosion. They typically last for about one hour. We
understand that miners trapped at Sago wore self-rescuers. However, there is now
no MSHA requirement that coal operators store any additional oxygen units in their
underground mines. We can only speculate about whether more miners would have
survived at Sago if additional self-rescuers had been stored underground. What we
do know, is that they would have had a better chance of surviving until help arrived
if they had more fresh air to breathe. MSHA should implement a rule requiring ad-
ditional units to be maintained in strategic locations around the mine in order to
provide miners with oxygen from the deepest penetration of the mine out to the sur-
face. No new technology is required to implement this improvement. Self-rescuers
can save lives. Are they worth some modest additional costs? We submit the clear
answer is “Yes.”

There is also technology available today that would enable trapped miners to
maintain better communications in an emergency situation. If MSHA would require
secondary telephone lines to be placed in a separate entry, that would increase the
likelihood that communications could be maintained between miners and those on
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the surface, even after an explosion or other emergency event. Also, if MSHA would
require operators to place walkie-talkies in underground locations, this would facili-
tate communications during an emergency. Rescue teams rely on walkie-talkies
while they travel underground. The equipment is effective for a distance of about
1,000 feet. If trapped miners could communicate with their would-be rescuers, the
trapped miners could both provide and receive critical information that could assist
in their survival. By not having this ability to communicate, their own rescue is
hampered and rescue teams may confront additional hazards that could be avoided
if trapped miners would report on what they know. These proposed communications’
improvements could be implemented easily; the UMWA urges MSHA to quickly im-
plement these changes. If we can talk to people on the moon, we should be able to
talk to those trapped underground.

After the Jim Walters tragedy, and again after the Quecreek near-disaster, the
need for better underground communications was crystal clear. Yet, MSHA made no
changes to implement any such improvements.

If we could locate trapped underground miners, we could also do a much better
job rescuing them. MSHA should draw on all the nation’s resources to address this
compelling need. We are encouraged by communications we have had with people
at the Pentagon about equipment originally developed for aviation security, which
might also be applicable to the mining industry. We do know that since the 1970’s,
there has been electromagnetic technology available that would enable us to locate
trapped underground miners. The then-Bureau of Mines reported about this equip-
ment in the 1970’s; the equipment was tested and deemed reliable some 30 years
ago. Why then aren’t we using it today? MSHA should take a look at this electro-
magnetic technology and all other available technology to see which should be re-
quired throughout this industry.

Another way to enhance the chances of survival for trapped miners is to strength-
en and expand mine rescue teams. The Mine Act required MSHA to implement reg-
ulations ensuring that “mine rescue teams shall be available for rescue and recovery
work to each underground coal or other mine in the event of an emergency.” 30
U.S.C. §825(s). MSHA'’s regulation now provides that every operator must establish
at least two mine rescue teams, consisting of five members and one alternate, and
that these teams be available at all times miners are underground. The regulations
also permit an operator “to enter into an arrangement for mine rescue teams”
whereby at least two mine rescue teams are available whenever miners are under-
ground. Further, to be deemed “available” the mine rescue teams must be capable
of presenting themselves “at the mine site(s) within a reasonable time after notifica-
tion of an occurrence which might require their services.” 30 C.F.R. Part 49. Pursu-
ant to MSHA policy, if a team can arrive in two hours, it is deemed “available.”
MSHA includes exceptions for small and remote mines, but those exceptions would
not have applied to the Sago Mine.

At the Sago Mine on January 2, it was between three and five hours before the
first mine rescue teams arrived. Once mine rescue teams arrived on property, in-
cluding six teams comprised of UMWA members, the sole activity they engaged in
revolved around safely extracting the trapped miners. It is extremely important for
you to understand that procedures followed during mine rescues are designed to
save the lives of trapped miners while also protecting the team members. Rushing
into the mine without a complete understanding of its conditions, would be inviting
additional problems. You need only review mining history briefly to see examples
of rescuers rushing in only to become additional victims. We cannot permit that to
occur. Even if underground conditions may not have allowed the rescuers to imme-
diately travel underground at Sago, the five hours’ lapse before the first teams ar-
rived constituted valuable time that was simply forfeited. We do not know what ar-
rangements the Sago Mine had to address its mine rescue team obligations, but we
do know that a five hour lag before mine rescue teams arrive is unacceptable.

The UMWA submits that every underground coal mine should have mine rescue
capabilities on site. These team members should be employees at the facility who
would be acutely familiar with the mine. These individuals would not only be best
able to carry out many of the duties required in these situations, but would also
be uniquely qualified to brief additional offsite teams that may be necessary to com-
plete the rescue. For even small and remote mines, MSHA should require mine res-
cue teams to be ready when disasters strike. No trapped miners should ever again
have to wait three to five hours for rescue efforts to begin.

While we all share the hope that all mining accidents will cease, all of our hopes
probably won’t prevent more accidents from happening. What we can do, and what
we should do, is to give miners their best chance at surviving a mine emergency.
I have just described a number of improvements that would be easy to implement;
they would also go a long way to furthering miners’ ability to survive disasters.
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However, unless MSHA requires that these improvements be implemented through-
out the industry, miners will continue to face emergencies from a position of com-
promise.

If the Sago miners had been able to communicate with persons on the surface and
the mine rescue teams underground, those miners might have been successfully lead
to fresh air. If the location of those trapped miners could have been more-quickly
determined, we could have enhanced the possibility of their rescue. These “only-ifs”
are too late to change what happened at Sago, but it would be inexcusable if our
inaction now would contribute to any more deaths.

There was a national outcry when 78 miners died in West Virginia in 1968. Un-
fortunately, after the Jim Walters’ disaster and the recommendations made from the
lessons learned there, no lasting improvements to miners’ health and safety came
after those 13 miners perished. We cannot allow that to happen again. We need to
make real changes so that another tragedy like what happened at Jim Walters and
what happened at Sago will not happen again.

MSHA knows how to do better. The Agency itself has performed countless inter-
nal reviews and self-analyses; the Federal Government’s watchdog agency, the GAO,
has given it direction, and the UMWA has communicated both formally and infor-
mally about how MSHA can and must do better.

GAO recently focused on shortcomings in MSHA’s performance with regard to the
underground coal industry. The underground coal industry is the same part of
MSHA'’s jurisdiction that was at issue in all three incidents I highlight in this testi-
mony: Jim Walters, Quecreek, and Sago.

GAO issued its report in September 2003, two years after the Jim Walters trag-
edy. In its report, which I attach to my testimony, GAO noted that MSHA head-
quarters was not performing adequately in several key areas. Specifically, the GAO
found MSHA failed to ensure violations cited to mine operators were corrected in
a timely fashion. In fact, GAO found that of all the citations issued by the Agency,
including those written as “significant and substantial,” despite inspector-imposed
deadlines by which problems were to be abated, 48 percent of the time the Agency
failed to follow-up in a timely fashion to see if the operator fixed the hazards.

GAO also found that MSHA collected information about accidents and investiga-
tions, but then failed to use the information effectively to prevent future accidents.
GAO noted that MSHA does not even collect information about how many hours
contractors work at mine sites, making it impossible to compute the fatality and in-
jury rates for particular mines. It further found that MSHA failed to ensure that
the ventilation and roof control plans are reviewed every six months, even though
the Mine Act and applicable regulations, as well as MSHA’s long- standing policies,
require that these reviews occur on a semi-annual basis.

After MSHA completed its investigation into the Jim Walters disaster, the Agency
also performed an Internal Review of MSHA’s actions before the explosions to “im-
prove our inspection process to better protect our nation’s miners.” The review com-
pared what MSHA actually did with what the Mine Act requires it to do. A number
of problems were identified as deficiencies “at both the district and headquarters
level”, deficiencies “relevant to inspection procedures, level of enforcement, plan re-
views, the [Alternative Case Resolution Initiative] and accountability programs, su-
pervision and management, and headquarters oversight.”

Unfortunately the Agency’s top managers have done little to move any of the nec-
essary improvements from recommendation to reality. We hope that by having Con-
gress add its voice now, along with the public’s demand for its better performance
on the heels of Sago, MSHA will finally re-focus its attention.

MSHA should promulgate regulations that meaningfully improve miners’ health
and safety, and MSHA must consistently enforce the regulations it has. The cir-
cumstances that played out on January 2, 2006 have become all too familiar. The
events that unfold at these mine disasters change very little, they focus attention
for a brief moment but, as the spotlight fades, MSHA is content to ignore demands
for change. We cannot and will not permit that to happen here.

The Mine Act is an important piece of legislation. I am not here to advocate an
opening of any part of that historic and effective law. The UMWA is here to simply
demand that it be enforced by MSHA as Congress intended. The real problems that
exists with the current application of the Act lie in an administrative malaise. In-
stead of enforcing it aggressively, the Department of Labor has been whittling away
at the Mine Act. Too often MSHA relies on “policies,” which are developed internally
and without public comment, to circumvent the Mine Act. This reduction in MSHA’s
effectiveness didn’t happen overnight; it has been a problem for much too long. We
have been critical of MSHA under both Democratic and Republican administrations.
But now we call upon Congress to put a stop to MSHA’s inadequacies, to turn the
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Agency around so it can enforce the Act the way Congress intended in 1969, and
again in 1977.

To make the needed changes will require MSHA to take a new direction, begin-
ning at the top. MSHA needs to have a larger budget for coal enforcement. The
Agency spends too much effort at “compliance assistance,” and too little on enforce-
ment. It needs to bolster its expertise. MSHA has some excellent mine health and
safety experts working in field offices throughout the Country. Yet, they have not
been receiving support from those above them. Too often, an inspector will write ci-
tations and orders upon finding violations of regulations, only to have them com-
promised away through conferences and settlements. While MSHA employs many
experienced and dedicated inspectors, there is a failure on the part of individuals
sitting at the higher levels of power to support the efforts of the MSHA field staff
to enforce the Mine Act.

MSHA'’s failure to aggressively enforce the Mine Act is the result of many factors.
MSHA is full of former mine management executives who spend too much time try-
ing to appease their friends, and too little time looking out for miners’ interests.
How can we expect a regulatory Agency to effectively and fairly carry out its duties
and responsibilities when it is run by some of the very coal operators it was de-
signed to regulate? Many of MSHA’s top-level administrators spent years opposing
any regulatory efforts attempted by the Agency. They continue to be influenced by
other coal operators, effectively muting the voices of miners who need a healthy and
vibrant enforcement Agency.

For years, the fox has been inside the henhouse at MSHA. During his tenure as
Assistant Secretary for MSHA, David Lauriski, scrapped 18 proposed rules on topics
MSHA had already identified as needing attention. I attach to this testimony a list
of those proposed rules that former-Administrator Lauriski withdrew, and will dis-
cuss the importance of a few of them. However, withdrawing proposed rules was not
the extent of his actions at the Agency. He also pushed to completion several regula-
tions that weakened health and safety, because they benefitted mine operators. For
instance, under his watch MSHA implemented a regulation that allows mine opera-
tors to ventilate areas of the mine where miners work with air that has already
passed through the conveyor belt entry, a practice Congress specifically prohibited
in the Mine Act (30 U.S.C. §863 (y)); and under his leadership MSHA implemented
a regulation that permits the use of diesel-powered generators in confined areas of
underground mines. While these practices may increase production for mine opera-
tors, they also pose new and significant risks to miners.

Unless something changes soon, history will repeat itself at the Agency. Later this
month, on January 31, 2006, a hearing is scheduled to consider the Administration’s
nominee for Assistant Secretary of Labor for MSHA. This second nominee by this
Administration has been a coal mine supervisor for most of his life. His lone excur-
sion into health and safety was marked by repeated attempts to limit regulations
and reduce the health and safety protections of miners in the Commonwealth of
Pennsylvania. MSHA—and our nations’ miners—cannot afford having another coal
operator sitting as the Assistant Secretary. Miners deserve an advocate and an ally,
not another coal boss. There should be no doubt that when top-level appointees are
too cozy with the industry, miners ultimately pay the price.

Among the regulations MSHA stopped developing, and withdrew from its agenda
were those addressing coal dust exposure; self-rescuers; mine rescue teams; accident
investigations; and training/re-training.

The proposed rule on Occupational Exposure to Coal Mine Dust was withdrawn
on September 4, 2002. That proposed rule was drafted to comply with the Secretary
of Labor’s Advisory Committee on the Elimination of Pneumoconiosis Among Coal
Mine Workers, and was intended to decrease the level of respirable coal dust miners
could be exposed to during a working shift. By cutting the permissible exposure
level in half, miners would be less likely to contract debilitating black lung disease.
Application of such a standard would also have significantly reduced the amounts
of highly-explosive float coal dust released into the mine atmosphere. Such a regula-
tion would have significant health and safety benefits for underground miners. Un-
fortunately, the only efforts regarding coal dust that MSHA made under former As-
sistant-Secretary Lauriski was a proposal that would have allowed respirable dust
levels to increase by four fold. To put it mildly, his proposal was not well-received
and he ultimately withdrew it.

MSHA'’s proposed rule on Underground Coal Mining; Self-Contained Self-Rescuer
was withdrawn on September 24, 2001. Self-contained self-rescuers have not been
updated to keep up with technology. They were first required in 1981 and little has
changed since then. Some of these devices were found to be inoperable for a variety
of reasons including deteriorating hoses, contaminated chemical beds, and unreal-
istically long shelf lives being approved by MSHA. The industry has also been
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plagued with the fact that miners sometimes cannot properly don the units in emer-
gency situations. Moreover, with MSHA’s continued acceptance of the status quo,
technological advances of these breathing devices is being stymied. In the legislative
history of the Mine Act, Congress indicated that mining regulations should be tech-
nology-driving, to maximize miners’ protections. We had hoped that with the pro-
mulgation of a new rule addressing self-rescuers, the existing problems would be ad-
dressed, and technological advances encouraged. The UMWA is convinced that such
a rule would have been the catalyst for a new generation of self-rescuer devices.
While operators are willing to invest in new technology when it increases produc-
tion, it appears that they are not so willing to invest when in miners’ health and
safety.

The proposed rule on Mine Rescue Teams was withdrawn on September 4, 2002.
The basis for moving this rule forward is quite simple: the UMWA and many indus-
try officials recognize that, with mining operations contracting in the late 1980’s
through the 1990’s, the number of mine rescue teams was disproportionally reduced.
This left large coverage gaps. The industry is also facing an overall aging of the
workforce, and this also adversely impacts participation in those rescue teams that
remain active. In May of 2000, when it published this pre-rule, MSHA stated: “We
are assessing the current regulations to identify problem areas where we might in-
crease flexibility and increase safety for miners.” However, instead of promulgating
a rule that would improve rescue teams’ availability and capabilities, MSHA elimi-
nated further work on rescue teams regulations. Meanwhile, it permits operators to
expand on the ill-advised practice of contracting out such work. Withdrawing the
proposed rule effectively eliminated any meaningful improvement in comprehensive
mine rescue activity, but it also afforded some mine operators the opportunity to
disband teams so they could increase their profits.

On August 16, 2001, the Agency withdrew its proposed rule on Accident Investiga-
tion Hearing Procedures. MSHA has no formal rules for conducting investigations.
While it has established policies, the investigation process is subject to change on
the whim of the individuals running the Agency. This is exactly what developed in
the early stages of the investigation of the Sago Mine disaster. Not only do ques-
tions arise about who should participate in various parts of the investigation, but
for the Jim Walters’ investigation, for example, MSHA did not conduct a single pub-
lic hearing to ensure that all relevant information was presented.

On September 24, 2001, MSHA withdrew its proposed rule on Training and Re-
taining of Miners. This critical proposal would have increased the number of hours
operators are required to set aside annually for health and safety training of miners.
This training includes first aid, donning and using self-contained self-rescue devices,
fire drills, and exiting the mine in the event of an emergency. Miners’ lives may
turn on the quality of their training. The training must be updated and improved.
There should be no doubt that the better trained miners are, the better equipped
they will be to escape a mine emergency.

These are only five examples of thel8 regulations the Agency, under this Adminis-
tration, determined to be insignificant, too burdensome, or too costly to promulgate.
Several of them may have had significance in what developed at the Sago Mine. We
may never learn that for a certainty, but now is the time to require better rules,
offering better protections so that miners have a better chance of surviving mine
emergencies.

Congress can, and should demand that MSHA do in 2006 all that Congress de-
manded in 1969 and again in 1977. Regulations that were in the pipeline in 2001
and 2002 should be reactivated and finalized in a timely fashion; regulations that
are already in place must be enforced regularly and aggressively. Now that the spot-
light is on the issue of miners’ health and safety, we have a unique opportunity to
make improvements.

The status quo is inadequate. The government failed the Sago miners, and when
it failed them it failed all miners. In enacting the Mine Act, Congress plainly stated:
“Congress declares that (a) the first priority of all in the coal or other mining indus-
try must be the health and safety of its most precious resource the miner.” (30
U.S.C. §801.) We take that admonition seriously; everyone else associated with the
mining industry must re-establish miners’ health and safety as their top priority,
too.

I thank you for your interest in miners’ safety and would be happy to answer your
questions.

Senator SPECTER. Thank you, very much Mr. Roberts. I might
say at this point, if there are other key factors you want to call to
the attention of the subcommittee which will not be covered in the
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questions session, we would welcome your supplemental responses
if they’re not covered in any written testimony which has been sub-
fI}llitted. Attachments to your testimony will be in the committee
iles.

We now turn to Mr. Ben Hatfield, President and CEO of Inter-
national Coal Group. Prior to joining the company, Mr. Hatfield
held leadership positions with the Eastern Operations of Arch Coal,
El Paso’s Energies Coastal Coal Company, and Massey Energy
Company, Bachelor of Science, and Mining Engineering from Vir-
ginia Tech. Thank you for coming in today Mr. Hatfield, and the
floor is yours.

STATEMENT OF BENNETT K. HATFIELD, PRESIDENT AND CEO, INTER-
NATIONAL COAL GROUP, ASHLAND, KENTUCKY

Mr. HATFIELD. Thank you Mr. Chairman and members of the
subcommittee. I appreciate the opportunity, and invitation to tes-
tify here today. First, I want to extend my deepest sympathies to
the families whose loved ones were lost at the Sago Mine. Our com-
munities continue to mourn the deaths of our friends and cowork-
ers. We also pray for the full and speedy recovery of Randy McCloy,
our lone survivor.

Second, I commend the heroic efforts made by many mine rescue
teams from other companies, and volunteers who came forward
during our community’s time of need. The outpouring of support
from the Buckhannon area communities has overwhelmingly dem-
onstrated how West Virginians come together in times of crisis. We
also appreciate the support provided by the Federal Mine Safety
and Health Administration, and the State of West Virginia.

Our company is working closely with MSHA and the State in the
formal investigation to determine the cause of this tragic accident.
I personally promise to use all available resources to get the an-
swers that the friends, families, and coworkers need and deserve.

My written statement details the events of January 2 through 4,
beginning with an explosion at about 6:30 a.m. in the midst of a
violent lightening storm. This explosion in an instant separated
brother from brother, uncle from nephew, and friends from friends.
The supervisors onsite immediately reacted with a rescue effort in
an attempt to reach their fellow miners. Sadly, their efforts were
to no avail. It would be many more hours before conditions im-
proved to allow additional rescue teams to enter the mine, and
throughout we waited, waited, and then waited more.

During those dark hours we prayed for 13 miracles, and in the
end, were blessed to receive one. We deeply regret the pain caused
by that early and erroneous communication to the families. There
was never any intent to misinform, mislead, or raise false hopes.
We, like you, and like the families of the miners, and like Ameri-
cans throughout our country road that emotional roller coaster that
has sadly lead us to where we are today.

Within the next few days, investigators should be able to safely
enter the mine to begin determining the cause of the accident.
After a devastating accident of this nature, it is understandable
that questions are asked about the Sago Mine’s safety record. My
written statement details some of the safety improvements made
by our company beginning on June 1, 2005, when we assumed
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management oversight. What is important to emphasize is that
since June 1, our company has worked closely with Federal and
State Regulators to make this mine as safe as possible. For exam-
ple, we were the first coal company to voluntarily invite MSHA’s
technical support group on incident reduction, to help implement a
new program to continually improve mine safety. Most importantly,
that effort helped us to dramatically reduce the injury rate at the
Sago Mine by nearly 60 percent from the first half of 2005 to the
second.

PREPARED STATEMENT

I believe that if there is any good that can come of this horrible
event, it will be in inspiring greater innovations in mine safety. Al-
though it’s too early to determine the cause of the tragedy, we in-
tend to be a leader in efforts to prevent future tragedies. As an ex-
ample, our company is already moving forward with evaluation of
improved wireless communication technology, and supplemental ox-
ygen supplies on demand. We will work on our own, and with oth-
ers in the mining community to improve technology, and we will
continue to base our business decisions on worker safety as the
first, and most critical consideration.

We must learn lessons from this explosion that will better pro-
tect coal miners. That is our company’s commitment to the families
of the 12 miners who perished. Thank you.

[The statement follows:]

PREPARED STATEMENT OF BENNETT K. HATFIELD

Mr. Chairman and members of the Subcommittee, I am Ben Hatfield, President
and Chief Executive Officer of International Coal Group, Inc. (ICG). By way of brief
background, International Coal Group, Inc. is a leading producer of coal with oper-
ations in West Virginia, Kentucky, Maryland, and Illinois. We employ approxi-
mately 2,100 people throughout our operating area. During 2005, we sold about 19
million tons of coal to utility, industrial, and metallurgical customers located
throughout the Eastern U.S. I appreciate the invitation to testify today.

First, I want to extend my deepest sympathies to the families whose loved ones
were lost at the Sago Mine. Our community will continue to mourn the deaths of
our friends and coworkers. We also pray for the full and speedy recovery of Randal
McCloy, Jr.

Second, I commend the heroic efforts made by many mine rescue teams from
other companies and volunteers who came forward during our communities’ time of
need. The outpouring of support from the Buckhannon area communities, churches,
local businesses, civic organizations, and emergency personnel has overwhelmingly
demonstrated how West Virginians come together in times of crisis. We also appre-
ciate the support provided by the Federal Mine Safety and Health Administration
(MSHA) and the State of West Virginia.

Our Company is working closely with MSHA and the State of West Virginia in
the formal investigation to determine the cause of this tragic accident. We vow to
use all available resources to get the answers that the families, friends, and cowork-
ers need and deserve.

BRIEF SUMMARY OF EVENTS

I would like to briefly summarize what we know about the events of January 2,
3 and 4, 2006. At approximately 6:00 A.M. on Monday morning, January 2, after
their travel route and worksites had been reported safe by certified safety exam-
iners, two production crews and mine support staff totaling 27 miners entered the
Mine. Each production crew needed to travel about two miles to reach the two work-
ing sections (First Left and Second Left) of the Mine where they were scheduled to
work. The Second Left crew entered the Mine on a rail manbus that departed
roughly 10 minutes ahead of a similar manbus carrying the First Left crew. One
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of the certified safety examiners had remained underground and traveled to his nor-
mal workstation. Therefore, a total of 28 miners were underground.

At 6:31 A.M., Sago mine management heard the audible alarm of the mine moni-
toring system indicating the presence of carbon monoxide underground. At about the
same time, the electrical power supply to the Sago Mine was disrupted. All of this
occurred in the midst of a violent storm with unusually strong lightning strikes.
Shortly thereafter, the supervisor of the First Left production crew telephoned the
dispatcher on the surface to report that his crew had just experienced a very strong
rush of air with substantial smoke and dust emanating from deeper in the Mine.
Mine management directed the First Left supervisor to bring his crew out of the
Mine through one of the two primary escapeways. No communication was received
from the Second Left crew of miners. Repeated efforts by mine management and the
First Left crew to contact the Second Left crew, via mine phone and underground
walkie-talkie, were unsuccessful. So, mine management immediately became con-
cerned that they were in danger.

At 6:41 A.M., Mine Superintendent Jeff Toler, whose uncle was one of the missing
miners, and three other mine supervisors headed underground to investigate. After
traveling about one and a half miles by rail manbus, they encountered the First Left
crew coming out of the Mine on foot. The rail manbus was given to the First Left
crew to expedite their safe exit from the Mine. The supervisor for the First Left
crew, whose brother was one of the missing miners, joined the mine management
team in an attempt to reach the Second Left crew located roughly 2,000 feet deeper
in the Mine. They quickly gathered tools and ventilating materials and then pro-
ceeded toward the Second Left section. This initial rescue effort by the five-man
management team continued for over two hours as the group encountered thick,
black smoke and attempted to redirect ventilating air to open a route of access to
the missing crew. Repeated calls to the Second Left crew via mine phone received
no response. The rescuers became increasingly concerned that a possible explosion
could be ignited as they directed fresh air toward the Second Left section. Con-
sequently, the mine management group exited the Mine at 9:45 A.M.

Meanwhile on the mine surface, at about 7:00 A.M., company safety managers not
already on site were called and briefed on events at the mine. Following various
communications between those safety managers and mine management on site re-
garding immediate emergency procedures required, we began calling MSHA and
State safety officials to report the accident at about 7:40 A.M. Both MSHA and
State safety officials were reached between 7:56 and 8:28 A.M., and began arriving
on site soon thereafter. At 8:32 A.M., MSHA inspector Jim Satterfield orally imple-
mented an emergency mine closure order (a “103k order”) prohibiting further entry
to the Mine. At about the same time, State mine inspectors began monitoring the
air quality at the Mine portal. High concentrations of carbon monoxide were found,
indicating significant risk of an active underground mine fire that could ignite an
explosion, so state and Federal mine regulators on site determined it was not safe
for mine rescue teams to enter. This agonizing process of monitoring the carbon
monoxide and methane levels in the Mine air and having to wait and wait for con-
firmation that it was safe to enter would continue throughout the day.

In anticipation that mine rescue teams were going to be allowed to enter the Mine
soon, the first call to the Barbour County Mine Rescue Team was made at 8:04 A.M.
That Team arrived on site at approximately 10:40 A.M., and waited for State and
Federal authorities to approve their entry into the Mine. Other mine rescue teams
were also contacted, and continued to arrive at the Mine through the course of the
day, with eventual deployment of 13 to 15 mine rescue teams by late afternoon on
January 2.

After experts from MSHA, the State of West Virginia, and the Company agreed
that an underground mine fire was no longer likely based on the air monitoring re-
sults, the first mine rescue team entered the Mine (carrying special breathing appa-
ratus) at 5:51 P.M. The search and rescue efforts continued throughout January 2
and January 3. Progress had to be careful and deliberate to protect the safety of
rescuers, given that many rescuers had fallen victim to secondary explosions in coal
mine disasters of years past. During the evening of January 3, a rescue team found
one miner’s body. Just before midnight, our remaining 12 missing miners were
found. As a result of the extreme difficulties in communication hundreds of feet
below the surface while wearing special breathing apparatus, the now well-known
miscommunication about the number of survivors occurred. We, too, rode that same
emotional rollercoaster and suffered the inevitable pain when the truth was learned.

We expect that investigators will be able to safely get back into the Mine soon
to determine the cause of the accident.
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SAFETY AT THE SAGO MINE

Even before we completed the acquisition of the Sago Mine, on November 18,
2005, we assumed management oversight through a consulting agreement that al-
lowed us to begin making safety improvements as of June 1, 2005. Since that time,
our Company has worked closely with Federal and State regulators in an effort to
make this Mine as safe as possible. Specifically ICG has voluntarily:

—Rehabilitated two miles of primary intake escapeway and more than doubled
the amount of fresh air reaching the working sections. This is the escapeway
used by the surviving crew.

—Upgraded the rail system used to move miners and supplies into and out of the
Mine.

—Invited MSHA’s Technical Support Group on Incident Reduction to help imple-
ment a new program to continually improve mine safety. We were told that ICG
was the first coal company to voluntarily work with MSHA under the Agency’s
Incident Reduction Program.

—Required Sago Mine hourly employees to receive eight hours of supplemental
safety training during September 2005, in addition to the extensive training al-
ready required under the Mine Act. Then, during October-December, we re-
quired our Northern West Virginia Region supervisors to receive two days of
supplemental training at the MSHA Training Academy at Beckley, West Vir-
ginia.

—Established a Performance Group Initiative that gives every employee a forum
for addressing any safety or production concerns or suggestions, anonymously,
if they so chose, and addressed any points raised in monthly meetings.

These voluntary initiatives helped us to dramatically reduce the lost time injury

rate at the Sago Mine by nearly 60 percent from the first half of 2005 to the second.

Sago’s employees are well-trained, skilled coal miners who understand safety.
Each employee is aware that if an unsafe condition is identified, they are authorized
:cio withdraw immediately from the hazardous area and notify their supervisor of the

anger.

MSHA data shows that:

—DMining operations at the Sago Mine more than doubled between 2004 and 2005,
prompting MSHA to dramatically increase—by 84 percent—its on-site inspec-
tion and enforcement presence.

—Of the 208 citations, orders, and safeguards issued in 2005, none involved an
immediate risk of injury and all but three had been fully corrected by January
2. The three remaining issues, which relate to roof control, are being addressed
by Sago in compliance with the Mine Act.

—Only when MSHA completes its investigation will we know the cause of the ac-
cident, but we do know that none of the health and safety violations cited by
MSHA at Sago Mine last year involved immediate risk of injury and that the
Mine has worked to correct all health and safety problems in accordance with
the requirements of the Mine Act.

The Mine Act also authorized MSHA to shut down an operation that is unsafe,
and MSHA'’s trained mine safety professionals, who were at the Mine nearly every
working day in the several months before the accident, would certainly not have al-
lowed the continued operation of the Sago Mine if they believed it to be unsafe. In
addition, as required by law, our certified mine examiners inspect the Mine before
and during every shift. They, too, are fully authorized to shut down any part of the
Mine they consider unsafe. While the tragic events of January 2 confirm that we
must be ever vigilant on mine safety, the safety record at the Sago Mine dem-
onstrates that our management team aggressively focused on mine safety and pro-
tecting our people.

THE FUTURE OF MINE SAFETY

Although it’s far too early to determine the cause of the tragedy and the extent
to which it may have been preventable, we intend to be a leader in the effort to
identify and develop safety technologies that will help to prevent future tragedies.
We will work on our own, and with others in the mining community, to improve
technology, and we will continue to base our business decisions on worker safety as
the first and most crucial consideration.

We expect that this terrible series of events will further motivate the entire min-
ing community to identify and implement significant improvements in mine safety
through cooperation, information sharing, and improved technologies. For example,
working with MSHA, we should vigorously seek to advance the development of per-
missible wireless communications and breathing apparatus technologies that could
further improve the coal industry’s underground mine rescue capabilities. Also, this
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experience highlighted critical weaknesses in the design of MSHA’s V-2 robot that
could likely be remedied with the technology now used by NASA in space explo-
ration. Once the actual cause of the Sago explosion is known, there may be more
specific measures that could help prevent a recurrence.

We must learn lessons from this explosion that will better protect coal miners.
That is our Company’s commitment to the families of the 12 miners who perished.

Senator SPECTER. Thank you very much Mr. Hatfield. Our next
witness is Mr. Chris Hamilton, Senior Vice President to the West
Virginia Coal Association, an organization which he has been affili-
ated with for more than 20 years, has a Mine Foreman Certifi-
cations from West Virginia to Ohio, Undergraduate and Graduate
Degrees from West Virginia University. I thank you for joining us
Mr. Hamilton, and we look forward to your testimony.

STATEMENT OF CHRIS R. HAMILTON, SENIOR VICE PRESIDENT, WEST
VIRGINIA COAL ASSOCIATION, CHARLESTON, WEST VIRGINIA

Mr. HAMILTON. Mr. Chairman, Senator Byrd, other distinguished
members of the committee, thank you for the invitation to address
this committee, and for placing this important topic on your agenda
for review and discussion. In West Virginia, we have approximately
40,000 individuals, men and women who work directly in, or
around a coal mining facility, and without exception all miners,
managers, engineers, support staff, along with our entire State,
have been deeply saddened by the Sago and Alma tragedies, and
the mourning will continue for years to follow.

Our hearts and prayers are with the families and loved ones of
the miners who perished at Sago and Alma, and we continue to
pray for Randal McCloy’s full and speedy recovery. We now extend
those prayers to the families of Don Bragg and Ellery Hatfield of
the Alma Mine tragedy as well.

West Virginians share a special bond with their families, church,
and communities. They have an unparalleled inner strength, inner
faith, and nowhere is that bond more prominent than in West Vir-
ginia’s coal industry. For the record, the West Virginia Coal Asso-
ciation wholeheartedly embraces Governor Manchin in his plain
spoken sentiments, that no miner should ever be fatally injured in
a West Virginia coal mine. We also fully support the Governor’s
commitment to operate the safest mines in the world. We will com-
mit the necessary resources over the months to come, and we’ll do
everything humanly possible to achieve that shared goal.

First and foremost, that is our commitment which we believe is
realistic and achievable. We also maintain that the primary respon-
sibility for achieving that goal rests firmly with those who own, op-
erate, and manage coal mining operations. A responsibility we not
only acknowledge, but aim to fulfill. These tragic events have
caught the eye of practically all of America in the past three weeks,
and the media has done a good job, an accurate portrayal of the
courage and overall character of the men and women who have se-
lected mining as a profession. They have a passion for their work,
and they do it with great pride, in an exceptional level of profes-
sionalism.

Unfortunately, the events of January 2 and those of last week,
have not accurately portrayed how technologically advanced mining
has become, and all the progress, and safety achievement that’s
been made over the past several decades. But, one mining death
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is too many, and despite all this progress recorded in recent years,
we now realize that much work remains. Particular focus is re-
quired in the post accident phase, so that the effect of accidents can
be truly minimized or mitigated.

By its nature, mining is unique unlike any other business or in-
dustry, and that it is dependent on natural conditions, and natural
geology. Through their skills, training, dedication, and hard work,
miners attempt to control and manage the challenges of their envi-
ronment, and they’re good at it. It requires a supreme vigilance
every minute of every shift. New mining technologies such as long
wall mining, remote controlled equipment design, and mine wide
atmospheric monitoring systems, combined with the extraordinary
skill and experience level of today’s workforce has truly lead to
safer conditions, and fewer accidents.

As a relevant part of my testimony on record today, I incorporate
a copy of the most recent directory of mines, which is published an-
nually by the West Virginia Office of Miners Health Safety and
Training. It contains useful statistical information, and also
charged the Mine Safety Performance of the industry over the
years. This directory reflects a dramatic reduction in mine related
deaths since the passage of the 1969 Act, from 162 fatal accidents
reported, to just three for all of 2005. Again despite all this
progress, we realized that much work remains, and that vigilance
will be continued day in, and day out.

This report also depicts a significant reduction of mine accidents,
and lost time injuries over the same period. The State’s annual re-
port also reveals that the State of West Virginia has one of the
more comprehensive mine safety programs found anywhere in the
country, with a full compliment of mine safety inspectors, safety of-
ficials, and extremely aggressive legislative and regulatory pro-
gram. I'm pleased to report that the State of West Virginia is tak-
ing a lead in dealing with this terrible tragedy that we’ve all expe-
rienced. I believe we will learn later this afternoon that three im-
portant pieces of legislation will be introduced into the West Vir-
ginia legislature for immediate action today. I believe that legisla-
tion will address the points raised by Senator Byrd in his opening
remarks. I think we’ll see legislation calling for a central rapid re-
sponse program, and modeled after our State Office of Emergency
Services. I think we’ll see requirements calling for additional self
contained breathing apparatuses stored at strategic locations un-
derground, and I think we’ll see legislation that preempts, and that
drives technological advances to have improved communication sys-
tems within the mine itself, and from above the surface to the un-
derground mine, and connected with all miners. I'm convinced we’ll
see that. I'm confident we’ll see that legislation introduced today,
and it’s my understanding that by mid afternoon, that legislative
action ought to be well on its way.

We have joined with the Governor, we want to be part of the so-
lution, we recognize despite all of the improvement, all the techno-
logical advancements, that much work remains. We are truly here,
part of this proceeding to offer our help and our assistance to my
colleagues sitting at this table, to the State of West Virginia, and
to this particular Subcommittee. We have a wealth of technical ca-
pability.
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Senator SPECTER. Mr. Hamilton, you're substantially over. Could
you summarize at this point?

PREPARED STATEMENT

Mr. HAMILTON. Yes. Again, I can’t express enough the sorrow
that is shared by all West Virginians. We compliment you Mr.
Chairman, other senators for placing this on your agenda, and we
look forward to working with you in the months to come, to address
these concerns. Thank you.

[The statement follows:]

PREPARED STATEMENT OF CHRIS R. HAMILTON

Mr. Chairman, Members of the Committee: Thank you for the invitation to ad-
dress this Committee and for placing this important topic “Coal Mine Health &
Safety” on your agenda for review and discussion.

INTRODUCTION

My role and contribution to today’s hearing will be defined by the following four
(4) key points: First, to express our heartfelt prayers for the families who suffered
great personal loss at the Sago Mine. Our prayers continue for Randal McCloy’s full
recovery and for his wife and family. We now extend those prayers and our state’s
unique circle of support to the families of Don Bragg and Ellery Hatfield of the
Aracoma Mine tragedy. The deceased miners will forever be with us as we imple-
ment the necessary steps to improve coal mine safety and prevent recurrences. We
also thank the mine rescue team members, the State, Federal, and company officials
who directed and guided their heroic and brave efforts at Sago, and whose perform-
ance in those dark and anxious hours will be analyzed for years to come. It is our
hope that their performance will be constructively reviewed with an eye towards im-
proving future rescue efforts; Thirdly, we are here as one of the nation’s largest
trade associations to offer our pledge to work with you in whatever capacity you
deem appropriate in the discharge of your important work and to direct our Associa-
tion’s collective attention towards the identification and implementation of appro-
priate remedial measures; and Fourth, and subordinate to the preceding points, is
the perceived need to preserve the integrity and future of the coal industry—to im-
plement the necessary changes from the lessons learned from the horrific accident
that brings us here today and to elevate the understanding and appreciation of our
industry which means so much to West Virginia and to our nation!

My personal background: I have nearly thirty-five years of experience in the coal
mining industry beginning in 1971 during the immediate implementation of the
1969 Federal Mine Health and Safety Act and over thirty years of experience in
mine health and safety.

I worked as an underground miner and for underground and surface mining com-
panies. I have also worked for the Federal and State mine safety agencies as a mine
safety professional and safety instructor—certified to train and certify miners in all
aspects of mining and mine safety including mine emergency preparedness and
mine rescue operations.

As Training Director for the West Virginia Department of Mines (for then Gov-
ernor Jay Rockefeller), I was responsible for approving mine training facilities, mine
training plans and individual mine training instructors.

I possess underground Mine Foreman—Fire Boss certifications from WV and the
state of Ohio where I worked for several years in the industry. I received my under-
graduate and graduate degree from West Virginia University and have also com-
pleted many college level courses in mine safety, mining technology and mine indus-
trial engineering.

I presently serve under gubernatorial appointment on the West Virginia Coal
Mine Health and Safety Board; the West Virginia Mine Safety and Technical Re-
view Committee; The West Virginia Board of Miner Training Education & Certifi-
cation; and, the West Virginia Diesel Equipment Commission.

During my tenure on as a mine safety official, I have been involved in the review/
investigation of serious mining accidents and practically every single mining death
in West Virginia for the past twenty-five years.

As a member of the West Virginia Board of Coal Mine Health & Safety (the only
independent entity in West Virginia with a statutory charge to investigate and re-
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spond to mine accidents), I will be part of the state’s investigation and regulatory
response to the Sago and Aracoma accidents!

West Virginia’s coal industry is comprised of approximately 40,000 individuals
who work directly in, or around a coal mining facility and without exception, min-
ers, managers, engineers and support staff along with our entire state have been
deeply saddened by the “Sago and Aracoma tragedies” and will continue to mourn
for years to follow.

Our hearts and prayers are with the families and loved ones of the miners who
perished in the Sago incident and we continue to pray for Randal McCloy’s full re-
covery. We now extend those prayers and our state’s unique circle of support to the
families of Don Bragg and Ellery Hatfield of the Aracoma mine tragedy. I would
observe that next to the immediate families of the deceased miners, nobody is sad-
dened more than mine management officials over this tremendous loss. West Vir-
ginians share a special bond with their families, church and communities.

They have an unparalleled inner strength and inner faith and no where is that
bond more prominent than in the coal industry.

For the record, The West Virginia Coal Association wholeheartedly embraces Gov-
ernor Manchin’s sentiments “that no miner should ever be fatally injured in a West
Virginia coal mine”. We also fully support the Governor’s commitment to operate the
safest mines in the world! We will commit the necessary resources over the months
to come and will do everything humanly possible to achieve that shared goal!

First and foremost, that is our commitment which we believe is realistic and
achievable!

We also maintain that the primary responsibility for achieving that goal rests
firmly with those who own, operate and manage coal mining operations. A responsi-
bility we not only acknowledge but aim to fulfill!

These tragic events have caught the eye of practically all of America in the past
three weeks and the media has presented an accurate portrayal of the courage and
overall character of the men and woman who have selected mining as a profession.
They have a passion for their work and they do it with great pride and an excep-
tional level of professionalism!

Unfortunately, the events of January 2nd and those of last week have not accu-
rately portrayed how technologically advanced mining has become and all of the
progress and safety achievement that’s been made over the past several decades.
But one mining death is one too many and despite all the progress recorded in re-
cent years, we now realize that much work remains! Particular focus is required in
the post accident phase so that the effect of an accident can be minimized or miti-
gated!

By its very nature, mining is unique (unlike any other business or industry) in
that it is dependent on natural conditions and geology. Through their skills, training
and hard work, miners attempt to control and manage the challenges of their envi-
ronment—and they are good at it! It requires a supreme vigilance every minute of
every shift.

Undoubtedly coal mining is a dangerous occupation with unique hazards inherent
to the workplace but I would maintain that mining is much safer today than what
was realistically believed possible a few short years ago.

New mining technologies such as longwall mining systems, remote-controlled
equipment design and mine wide atmospheric monitoring systems combined with
the extraordinary skill & experience level of today’s workforce has led to safer condi-
tions and fewer accidents.

As a relevant part of my testimony and record today, I incorporate a copy of the
most recent “Directory of Mines” which is published annually by the West Virginia
Office of Miners’ Health, Safety & Training. It contains useful statistical informa-
tion and charts the mine safety performance of the industry over the years.

The “Directory” reflects a dramatic reduction in mining related deaths since pas-
sage of the 1969 Mine Safety Act when 162 fatal accidents were recorded to 3 for
all of 2005. It also depicts a significant reduction in mine accidents and lost time
injuries over this same period.
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West Virginia Coal Mining Fatalities
2968-2005

The state’s annual report also reveals that the state of West Virginia has one of
the more comprehensive mine safety programs found anywhere in the country with
a full complement of mine safety inspectors, safety officials and an extremely ag-
gressive legislative and regulatory program. It is also noteworthy to point out that
no provision exists under Federal law for States to acquire “primacy” over the ad-
ministration of mine safety laws.

Consequently, all West Virginia mines are examined by State and Federal inspec-
tors throughout each and every quarter.

The significance of the industry and the important role coal plays in our everyday
lives, which ranges from our basic quality of life to national defense and national
security and should also serve as a tribute to the men and families of Sago!

Over the past several weeks we have heard local, regional, national and inter-
national media sources all ask a similar question: Why do we continue to mine coal?

Coal, and in particular, West Virginia coal, is crucial to our advanced society and
extraordinarily quality of life. Coal continues to account for over fifty percent of the
America’s electricity. In West Virginia that figure is closer to 99 percent.

Over the past several decades our state’s coal industry has a remarkably record
of safety achievement, reclamation accomplishments and environmental steward-
ship. We are coordinating proposed mine sites with local and state planning agen-
cies to ensure meaningful and more productive development occurs.

West Virginia is a shining example of where you can have a robust coal industry
along with a thriving tourism industry—you can truly have both and I submit to
you that nobody is doing it better!

Today’s industry represents a technologically advanced enterprise with a highly
skilled and efficient workforce and has established a healthy presence in an inter-
national marketplace.

West Virginia produces approximately 160 millions tons of coal annually. Of that
total, over 105 million tons or 65 percent percent comes from underground mines
and approximately 55 million tons of coal is produced from surface mines.

West Virginia continues to lead the nation in underground coal production and
is second only to the state of Wyoming in overall coal production. West Virginia is
the world’s leader in Longwall mining and is the leading coal export state.

All told, West Virginia coal is shipped to 23 foreign countries and accounts for ap-
proximately one half of the United States total export product leaving domestic
boundaries contributing immensely to the United States balance of trade.

We also have more processing plants than any other state, more transportation
outlets and one of the more elaborate transportation systems and infrastructures
you find anywhere in the world. It is comprised of rails, trucks and barges and we
have the best quality and variety of coals found anywhere in the world.



37

Due to its clean and high quality, West Virginia coal is shipped throughout the
eastern half of the United States to thirty-three states to generate electricity for in-
dustrial and household energy and for coking and steel production. West Virginia
has the highest quality of coal found anywhere in the world and we have plenty
of it (Reports of our diminishing reserve base has been wrongly placed)! We have
over 52 billion tons of demonstrated mineable reserves or 350 years of production
remaining at today’s production levels.

The coal industry remains vitally important to our state and its economy. To-
gether, with the states electric power industry, it accounts for nearly 60 percent of
the total state business tax collections. These tax dollars translate directly into im-
portant education, government and community services and provide a reliable rev-
enue stream for many other county, local and municipal programs.

No other state business or industry affects so many people in so many different
ways! It’s overall impact is staggering in terms of employment, wages, taxes and
overall economic activity.

The state’s industry is postured with an abundance of opportunity as the worlds
thirst for low-cost, reliable energy grows on an incremental basis of nearly 2 percent
annually. Thus, coal generally and West Virginia’s coal particularly will continue to
be a major player in the world wide energy mix on a going forward basis.

A strong energy market and high demand has created an uplifting and positive
energy around the state that most of us in the business have not witnessed since
the 70s—and with that optimism comes the realization that we can do so much
more if we are able to capitalize on todays opportunities. West Virginia Coal will
be relied upon more than ever for industrial and household energy; domestic energy
independence; national strategic defense; homeland security, and today’s ever pop-
ular “coal-to-liquids” and “coal conversion technologies.”

And lastly, just as all miners and mine managers have come together to grieve
over the tragic events of the last three weeks, they all need to be part of the solution
so we may effectively prevent a similar event in the future. They all have unique
experiences and qualifications to contribute!

Today, more than ever before miners, mine managers, engineers, research institu-
tions and government officials need to become engaged to develop safer mining
plans, better designed equipment and more effective ways to control our environ-
ment. Matters of safety, security and stability are shared responsibilities.

And as the industry prepares to retrain its existing workforce along with the next
generation of skilled miners, the “Sago” miners will be forever remembered and
serve as a daily reminder of the supreme vigilance required in the workplace!

Our membership has an abundance of safety, technical and operational expertise
which has been called upon to respond to the challenges before us. We hereby ex-
tend those resources for your use and dedicate the same towards making the West
Virginia Coal industry the safest in the world!

T'll close by reciting the inscription on the “the West Virginia Coal Miner” statue
located on the grounds of our state capital which captures the essence and summa-
rizes best the importance of the coal miner and coal mining to West Virginia and
to the Nation . . .

“In honor and in recognition of the men and woman who have devoted a career,
some a lifetime, towards providing the state, nation and world with low-cost, reli-
able household and industrial energy . . . Let it be said that ‘Coal’ is the fuel that
helped build the greatest country on earth, has protected and preserved our freedom
and has enhanced our quality of life. God bless the West Virginia Coal Miner.”

Thank You.

Senator SPECTER. Thank you very much, Mr. Hamilton. Our next
witness is Mr. Davitt McAteer, Vice President of Sponsored Pro-
grams of Wheeling Jesuit University, former Assistant Secretary of
Labor, Mine Safety and Health, worked as a consultant to the
former West Virginia Governor, Bob Wise, a Bachelor’s Degree
from Wheeling Jesuit University, and a Law Degree from West Vir-
ginia University. Thank you for coming in today, Mr. McAteer, and
we look forward to your testimony.
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STATEMENT OF DAVITT McATEER, VICE PRESIDENT OF SPONSORED
PROGRAMS, WHEELING JESUIT UNIVERSITY, SHEPHERDSTOWN,
WEST VIRGINIA

Mr. McCATEER. Thank you, Chairman Specter, Senator Harkin,
Senator Byrd, Senator DeWine. Thank you for inviting me to par-
ticipate in this hearing on the Sago Mine disaster and on mine
safety generally. It is tragic that we now must expand the scope
of this inquiry to include the fatal mine fire at Massey Energies
Alma Mine in Logan County, West Virginia. As you mentioned, I
am presently Vice President of Wheeling Jesuit University, but
previously served as the Assistant Secretary of Labor from 1993 to
2000. I have been involved in mine safety in a number of capacities
since 1968.

On Friday, shortly after the Sago disaster, Governor Joe
Manchin called, and asked me to conduct an independent investiga-
tion to determine the cause of that disaster, to assess the rescue
and recovery operation, and to make recommendations to improve
mine safety in West Virginia. In accepting that assignment, I
pledged that we would take every step to identify the problems
that caused the disaster that contributed to the difficulties of the
mine rescue operation, as well as to the missed communication to
the Command Center, and the families, and that we would fix
these problems.

Today, I want to make that same pledge to the families of Don
Bragg and Elvis Hatfield, the miners who lost their lives at Alma.
We will hold public hearings, we will hold them on or about the
1st of March. We will have a report to the Governor on or about
July 1. I understand, as Mr. Hamilton does as well, that Governor
Manchin is this very morning, introducing three pieces of legisla-
tion in an effort to try and remedy problems that we have discov-
ered and know exist as Cecil Roberts pointed out, know exist in the
mine rescue area. Those are the rapid response system, more
SCSR’s, so you can get more time to get out, and new technologies
to try and deal with them. Let me say here and now, that tech-
nologies do exist, and that is present, and available, that is off the
shelf, and has been approved by MSHA.

This is the tracking system that the PED, the Personal Emer-
gency Device that Senator Harkin mentioned, this is currently
available. It is in roughly a dozen mines in this country. It can be
put into all the mines in this country, and one of the proposals
Governor Manchin is making is to do just that, to put this device
in the mines. Had we had this device, a signal could’ve been sent
from the surface to the miners immediately upon the learning of
the danger, and to tell them to evacuate.

Second, this is the tracker system. This is a tracker that can be
carried by an individual miner, and he can be located. These de-
vices have been approved by the Mine Safety and Health Adminis-
tration. I must disagree with Acting Assistant Secretary Dye.
These devices have proved to be reliable. They have proved to be
effective, both in this country and abroad. These devices are in
mines in China. These devices are in mines in Australia. They
were developed after disasters in Australia by government funded
research that suggested that we need to be able to locate them.
They are available to the industry, and it is my hope that the Sen-
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ate and that the Administration would work to see that these de-
vices get put into the mines immediately.

Senator HARKIN. How much do one of those cost?

Mr. MCATEER. This is the system that you put a loop—an an-
tenna loop, a high end cost would be $100,000 for a mine the size
of Sago. These devices are much less expensive, quite inexpensive;
$15 to $20 is my understanding. I have literature, which I will sub-
mit for the record from the mine company.

Obviously, we’re not here to endorse this one company—the tech-
nology from this one company. We are hear to say, products exists
that are out there, and are not being put into the mines. Unfortu-
nately, this mining industry, and I must say as Assistant Sec-
retary, we did make progress. We have brought the number of
deaths down, but we have not brought the number of deaths down
to where they need to be. But, the industry has focused its atten-
tion on productivity, and that is their want, and that is how they
make a profit, and we don’t take that away from them.

But we do have to say, that the failure to focus attention on safe-
ty devices, and improvements, and put them in the mines is most
unfortunate for those miners that we are all here and concerned
about, and that needs to be changed. We need a safety system that
will tell us at all times where miners are, and how we can get them
out.

Now, let me turn to the mine rescue system. In 1995, we held
a conference, a summit of all parties in the industry, labor, man-
agement, State agencies, Federal agencies, and I chaired that sum-
mit, and asked the question, are we prepared now to deal with
mine emergencies? The answer is we are not adequately prepared.
This is in part due to the fact, that we are a victim of our success.
We do not have the horrible number of disasters that we had when
Senator Harkin’s father was in the mines, but we have them often
enough that we need to be prepared. We identified declining num-
bers of people volunteering. We identified declining equipment, we
identified declining interests on the part of the companies in this
area.

PREPARED STATEMENT

Senator SPECTER. Mr. McAteer, your substantially over time.
Could you summarize at this point, please?

Mr. McATEER. I will sir, and I apologize.

Senator SPECTER. It’s good testimony.

Mr. MCATEER. We have the bravest mine rescue teams in the
world. We have not provided them with good equipment, and a
good system, and that needs to be fixed.

Thank you, Senators.

[The statement follows:]

PREPARED STATEMENT OF DAVITT MCATEER

Chairman Specter, Senator Harkin, and Members of the Subcommittee, thank you
for inviting me to participate in this hearing on the Sago Mine Disaster and Mine
Safety.

I am presently the Vice President for Sponsored Programs of Wheeling Jesuit
University. Previously I served as Assistant Secretary of Labor for Mine Safety and
Health from 1993 to 2000, and I have been involved in the mine safety field in var-
ious capacities since 1968. I live in Shepherdstown, West Virginia.
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As you know, the Sago Mine Disaster was really two disasters—first the crisis of
the trapped miners, and then the appalling miscommunication to the waiting fami-
lies, leading them to believe for nearly three hours that all but one of the miners
had been saved when in fact all but one had perished. Both parts of this dual dis-
aster must be investigated and their causes identified. And we owe it to the lost
miners, and to their families, to take all necessary steps to ensure that there will
never again be such a dreadful double tragedy.

Governor Joe Manchin of West Virginia called me soon after the disaster and
asked if I would serve as his personal advisor and conduct an independent inves-
tigation of the cause or causes of the disaster, assess the rescue and recovery oper-
ation, and make recommendations to improve mine safety in West Virginia and
across the nation.

In accepting that assignment, which Governor Manchin announced on January 9,
I pledged that we would pursue every lead, follow every avenue of inquiry, and take
every step necessary to identify the problems that caused the disaster and contrib-
uted to the difficulties of the rescue operation and the miscommunication to the
command center and the families, and that we would fix those problems.

That is the charge of the Special Commission on the Sago Mine Disaster, and we
are in the process of carrying it out. I am grateful to Governor Manchin for entrust-
f]n% me with this responsibility, and I have promised to deliver a report to him by

uly 1.

Subsequently the leaders of the West Virginia Legislature, House Speaker Bob
Kiss and Senate President Earl Ray Tomblin, appointed six legislators to work with
me to help determine what went wrong at the Sago Mine and, in the Speaker’s
words, to decide “what we as a lawmaking body should do to minimize the chances
of such a tragedy happening again.” I appreciate the opportunity to work with these
bipartisan colleagues, many of whom have been closely involved with coal mining.

Before going further, I want to stress that our investigation is not intended to du-
plicate or in any way impede the investigations under way by the Federal Mine
Safety and Health Administration (MSHA), the West Virginia Office of Miners’
Health, Safety and Training, and the West Virginia Board of Coal Mine Safety and
Health, or by any other regulatory agency or lawmaking body with statutory respon-
sibilities in this area. But I must also stress that our investigation, unlike the oth-
ers, has a very specific constituency to whom we are accountable.

We are, of course, accountable to Governor Manchin, and through him to the peo-
ple of West Virginia and the nation. But ultimately we must answer to twelve good
men—Tom Anderson, Alva Bennett, Jim Bennett, Jerry Groves, George Hamner,
Jr., Terry Helms, Jesse Jones, David Lewis, Martin Toler, Jr., Fred Ware, Jack
Weaver, and Marshall Winans—and to the families to whom they will return now
only in memory. And we are accountable as well to the sole survivor of the dis-
aster—Randal McCloy, Jr.—and to his wife and children and all those who continue
to pray for his recovery. We must answer to them.

Our responsibility, therefore, is to ask and explore all of the questions to which
the miners’ families must have answers, including these:

—Was the Sago Mine being operated unsafely?

—Were the responsible Federal and State agencies doing an adequate job of en-

forcing safety and health laws and regulations at the mine?

—What triggered the explosion on the morning of January 2?

—Could the explosion have been contained?

—Why did it take so long to get the rescue operation launched?

—Were the mine rescue teams adequately equipped and supported?

—Was the command center properly organized and directed?

—Were all communications between the command center and the rescue teams

properly verified and logged?

—What caused the breakdown in communications at the mine?

—What caused the miscommunication to the miners’ families?

—What were the reasons for the long delay in getting the facts to them?

—What steps must be taken to ensure that such a dual catastrophe will never

occur again?

—Is the mine rescue system as effective as it should be?

—As we absorb the lessons of the Sago Mine Disaster, what additional steps must

be taken to better protect miners nationwide?

To help us address these questions, I am gratified that we are receiving support
from miners, mine rescue teams, miners’ families, mining companies, the United
Mine Workers of America, Federal and State agencies concerned with occupational
safety and health, and the entire West Virginia Congressional delegation.

And, because this disaster has touched everyone in West Virginia—and indeed
has affected so many people in Pennsylvania as well, and throughout the coalfields
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of the United States—it is also gratifying that we are being assisted by student vol-
unteers at Wheeling Jesuit University and West Virginia Wesleyan College and by
engineering and law students at West Virginia University. They are the future of
our state, and it is heartening that they have volunteered to help us build a safer
future for those who dig the coal that creates the energy to drive our nation’s econ-
omy.

Most of our investigative work is ahead of us, and I do not want to pre-judge any
part of that work or speculate about our findings and recommendations. But at the
outset I do want to emphasize four points.

First, we have nothing but praise for the mine rescue teams. I have been in
charge of such operations, and I know the demands that a mine rescue makes on
those who willingly risk their own lives to try to save the lives of others. I'm not
sure that anyone but a miner can truly understand what it’s like to go underground
in the full awareness of hazards seen and unseen that can instantly end your own
life, and to go anyway because there are miners trapped in there who are counting
on you to come after them. That is a good working definition of heroism, and we
will not second-guess anyone who went to the aid of the Sago miners.

Second, we are going to get to the bottom of the Sago Mine Disaster, but we are
not going to scapegoat anyone who was on the scene, including those who responded
on behalf of MSHA and the West Virginia Office of Miners’ Health, Safety and
Training. It has been my privilege to know and work with many of those involved,
and I want to say here that my strong belief, going in, is that the failures that oc-
curred at the Sago Mine were primarily failures of the mine safety system, probably
compounded by human fatigue and communications confusion, rather than failures
that are somehow attributable to the personalities of those involved. These are good
and competent people. I will be enormously surprised, and deeply disappointed, if
our inquiry leads us to conclude otherwise about any of them. And we should all
respect the fact that they are grieving the loss of their brother miners just as the
miners’ families are.

Third, every aspect of our investigation will be open to the miners’ families and
the public. We will hold a public hearing in Buckhannon, West Virginia, on or
around March 1, and we may schedule additional public hearings if needed. I can
see no valid reason for conducting any part of our investigation behind closed doors.
We need abundant sunshine to help determine what went wrong at the Sago Mine
and how to strengthen mine safety protection and enforcement.

Fourth, it is very clear that the nation has not invested as much money and en-
ergy in the cause of coal mine safety as in the pursuit of coal production and profits.
That imbalance must be corrected, I believe, if we are to recover from the Sago Mine
Disgster by making the mines of the United States as safe as they possibly can be
made.

I do not subscribe to the fatalistic view that coal mining is so inevitably dangerous
that we must be willing to accept the loss of life as part of the price of coal. Let
me point out that there are productive coal mines in West Virginia and elsewhere
that have operated for twenty, thirty, forty years without a disaster. Tough Federal
legislation, enacted in 1969 after the Farmington No. 9 Mine Disaster and subse-
quently strengthened, has helped to drive down the frequency of disasters and fatal
injuries in the mines. And the best mine managers today know full well that safety
and productivity go hand in hand.

But legislation must be diligently and aggressively enforced to have meaning, and
adequate funds must be committed to the protection of miners—both in day-to-day
enforcement and in the development and implementation of technologies as ad-
vanced as those that we rely on in other fields, such as reducing the hazards of air
travel, pinpointing the location of vehicles, or facilitating instantaneous, error-free
communication around the globe and in outer space.

In some industries, investing in state-of-the-art technologies is considered to be
just part of the cost of doing business, and it must at long last be seen that way
in mining as well. The energy industry can well afford to partner with the govern-
ment in ensuring that new health and safety technologies are rapidly developed and
put to work in the nation’s mines.

In 1995, we convened a conference on mine emergency preparedness at MSHA’s
National Mine Health and Safety Academy in Beckley, West Virginia. Out of that
conference came many useful recommendations to improve mine rescue technology
and communications, and a number of initiatives, including proposed regulatory
changes, were subsequently advanced. But I share Senator Byrd’s concern, which
he expressed last week, that MSHA today may be “under-staffed, under-funded, and
under-equipped.” If that is true, it will be incumbent upon Congress to help fix the
problem, so that MSHA can guide the mining industry in creating a truly modern
model of mine safety.



42

I want to mention one initiative that deserves our immediate attention and sup-
port regardless of the findings and recommendations that may emerge from the var-
ious investigations.

It appears that precious time was lost on the morning of January 2 while com-
pany officials attempted to contact MSHA, and perhaps while MSHA organized its
response. That remains to be determined, but it is clear that MSHA’s emergency
response system is outmoded. Mine emergency communications need to be brought
into this century, in part by establishing, perhaps at MSHA’s National Mine Health
and Safety Academy facilities, the equivalent of the nationwide 9—1-1 emergency
system that is used to rapidly dispatch emergency personnel and other first re-
sponders. We should begin immediately to develop plans for such a nationwide sys-
tem and to set target dates for implementing it.

Governor Manchin is today introducing legislation to develop such a system for
West Virginia. I want to commend him for his leadership in launching this initia-
tive, and I hope that we will soon be able to expand the 9-1-1 system to protect
miners nationwide.

Again, I do not want to anticipate our investigation’s findings and recommenda-
tions, but I think it is already clear that certain other safety improvements deserve
priority consideration. These include:

—Technological advances in mine communications.—If the technology can be de-
veloped to facilitate space exploration and to equip consumers with the ability
to instantaneously transmit and receive information worldwide from their
laptops, cellphones, and BlackBerries, there is no question that mine commu-
nications technologies can be brought out of the dark ages. The only question
is whether we have the will to make the necessary commitment to research and
development. It is imperative that we make that commitment and find the
funds to fulfill it.

—Improved mine safety equipment.—The Self-Contained Self-Rescuer (SCSR),
which provides an oxygen supply for at least one hour, is a technology devel-
oped more than 50 years ago. The fight to make the government require SCSRs
took more than twelve years, ending with the adoption of SCSR regulations in
1981, and the sad fact 1s that there has been little industry support since then
for efforts to improve the SCSR so that it can sustain life for longer periods of
time. What is true of the SCSR is true of mine safety technology in general.
In the wake of the Sago Mine Disaster an industry spokesman was quoted as
saying that it was not the industry’s responsibility to develop new safety equip-
ment. “We’re not in the self-rescuer manufacturing business,” he reportedly
said. That attitude harks back to the 19th century and has no place in the 21st.
The industry may not manufacture safety equipment, but going forward it has
an obligation to support accelerated research and development so that tech-
nologies available elsewhere can be transferred to the protection of miners with
all deliberate speed.

—Improved mine emergency training.—There are fewer mine disasters today than
in the past. That is the good news. The bad news is that in such a situation
it is difficult for all involved in mine safety to maintain a constant state of high
readiness. Mine safety officials and mine rescue teams are generally well
trained, but there are few opportunities for them to test their training and pro-
ficiency in real-world situations. Among other things, we need to look into the
feasibility of augmenting today’s training systems and improving response times
by conducting emergency rescue drills at operating mines on a surprise, unan-
nounced basis. Doing so would, of course, involve considerable expense and in-
convenience in temporarily halting production, simulating emergency condi-
tions, and deploying mine rescue teams and support personnel. But we need to
consider the trade-offs in improving emergency readiness. The paradox is that
the safer we can make mining, the more we need to be fully prepared for some-
thing to go terribly wrong anyway. If, for example, the explosion at the Sago
Mine turns out to have been triggered by an abnormally severe lightning strike,
it will underscore the probability that we can anticipate but not entirely elimi-
nate all hazards and must be ready—totally ready—when they suddenly put
miners’ lives in peril. Given the importance of those lives and our reliance on
the coal they mine for our use, anything less than state-of-the-art training
should not be acceptable.

I would add that there is also a need to address the issue of information control
at the mine site. The Sago Mine Disaster was the first such emergency to occur in
the cellphone era. While cellphones may or may not prove to be implicated in the
miscommunication that occurred between the command center and the families
waiting at the Sago Baptist Church, the presence of numerous cellphones at the site
and the difficulty of controlling their use underscores the need to ensure that rescue



43

and recovery information is strictly confined to the command center until it has
been verified. This is not to suggest that there should be an information blackout
during future rescue and recovery operations, but that only authenticated informa-
tion about the progress of such operations should be released, by authority of the
responsible official in charge of the command center.

Governor Manchin has repeatedly pledged that the miners who died in the Sago
Mine will not have died in vain. We can fulfill that pledge only by diligently working
to identify what went wrong and then by taking every necessary step to fix what
went wrong by improving the safety and health protection of miners. Your decision
to convene this hearing reflects your commitment to this goal and should be ap-
plauded. I look forward to sharing our investigative findings and to working to-
gether in the months ahead to make America’s mines safe.

I would be glad to answer any questions and to provide any additional informa-
tion that may be helpful to you. Thank you.

Senator SPECTER. Thank you very much, Mr. McAteer. Our final
witness on this panel is Mr. Bruce Watzman, Vice President for
Safety, Health, and Human Resources for the National Mining As-
sociation, appointed recently to the Mine Safety and Health Re-
search Advisory Committee, has Undergraduate Degrees in Eco-
nomics and Psychology, and a Postgraduate Degree in Environ-
mental Health Management. Thank you for joining us today Mr.
Watzman, and the floor is yours.

STATEMENT OF BRUCE WATZMAN, VICE PRESIDENT, SAFETY AND
HEALTH, NATIONAL MINING ASSOCIATION, WASHINGTON, DC

Mr. WATZMAN. Thank you, Mr. Chairman. On behalf of the Na-
tional Mining Association, its member companies in coal and min-
eral production, I too, once again, extend our heartfelt sympathies
to the families in West Virginia. These tragedies leave no one in
the industry untouched. The events have shaken the mining com-
munity, and all committed to mine safety. We join with others here
today, to ensure that out of these tragedies, will emerge a stronger
resolve, and greater cooperation in the pursuit of mine safety. Our
expectation is that from this, and similar hearings, and from the
exhaustive investigations now underway, we can do better, what
we’ve tried to hard to do well. It’s in this spirit that I appear before
this subcommittee today, to offer information on where we have
been, and recommendations for what we can do to advance mine
safety.

As this committee considers the recommendations as a result of
this hearing, I urge that we not create an atmosphere in which the
parties feel the need to retreat to their respective corners of the
ring, and defend themselves. Rather, let us create an atmosphere
where we come to the center of the ring, stand together, and fight
against the common enemy, workplace accidents.

The coal mining industry takes seriously its commitment to pro-
tect its workforce. Since the first oil embargo in 1970, the coal in-
dustry has been called upon to provide more coal to meet our ener-
gy’s needs. We've answered that call while providing a safer work-
ing environment for our workforce. Since 1970, coal production has
increased 83 percent, and mine fatalities have decreased 92 per-
cent. As we look at the first 5 years of the 21st century, we see
a continuation of that trend that began in early 1970’s, safer coal
mining. This demonstrates that safety and productivity are not
competing goals, but rather complimentary goals. Working in what
are inherently hostile environments, today’s mining companies
have proven that a well trained, experienced workforce, using state
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of the art equipment, can accomplish the dual goals of working
safely and being productive, and yet, these accomplishments are di-
minished by what remains to be done, and what NMA, and its
members are committed to working towards.

Following a tragedy such as these, these statistics understand-
ably pale before the names of those lost. The events of recent weeks
have strengthened our resolve to work harder, and work smarter
on mine safety. This effort must begin with a close and comprehen-
sive examination of current safety practices, and procedures. Our
ability to further advance coal mine safety and health, will require
an examination of the structural and technologic hurdles that must
be overcome. It will require a commitment to identify, and foster
the development of 21st century technology that will perform effec-
tively and reliably in the mining environment.

Advances in technology have been integral to the safety improve-
ments thus far, and will contribute to further advances. In pursuit
of this goal, and to ensure a focused, and transparent effort, this
week, the National Mining Association is announcing the formation
of a National Safety Technology and Training Commission. The
Commission will be drawn from safety experts for the purpose of
examining technologies, emergency response, rescue procedures,
and rescue conditions in our Nation’s mines.

The Commission will be chaired by a recognized expert in mine
safety, Dr. Larry Grayson, Chairman and Professor of Mining and
Nuclear Engineering at the University of Missouri-Rolla. The Com-
mission will report its preliminary findings by July 1, with a final
report by the end of the year. We anticipate it will examine among
other things, current and new promising technologies for commu-
nication, tracking miner location, rescue technology, and the meth-
ods to more reliably detect potential hazards.

This subcommittee is very aware of the need to maintain a vi-
brant mining research program within the National Institute for
Occupational Safety and Health. The tragic events we’ve witnessed
underscore this need. The Federal Government has an important
role to play in technology development, and we urge your continued
support to strengthen this vital government function. It’s especially
important for us to continue to work together as partners, because
as Mr. Roberts said, coal is an industry with a changing face. Many
of the people who joined in the 1970’s, and who have built a career
producing America’s energy, are now retiring. We all must work to-
gether to develop programs to train and educate a new generation
of employees, so that they can have a safe and productive career
in an industry vital to this country’s energy markets, and national
interests.

PREPARED STATEMENT

Before closing Mr. Chairman, I would be remiss if I did not rec-
ognize the efforts of those who participated in the rescue activities.
The efforts of these brave and often unheralded rescue team mem-
bers cannot be minimized. We as an industry are fortunate to have
these people as part of our mining family. We thank them for their
service. Mr. Chairman, we stand in the ring with you and the
members of this subcommittee ready to lead in the effort to ad-
vance coal mine safety. Thank you.
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[The statement follows:]

PREPARED STATEMENT OF BRUCE WATZMAN

Good morning. My name is Bruce Watzman. I'm the Vice President for Safety and
Health for the National Mining Association.

On behalf of NMA and its member companies in coal and minerals production,
I extend, once again, our heartfelt sympathies to the families who lost loved ones
at the Sago mine.

This tragedy leaves no one involved with the industry untouched. Anyone who has
worked in a mine . . . or knows someone who does . . . feels deep sorrow.

In addition, it compels all of us in the mining community to work harder towards
the one goal we all share—zero fatalities.

We join with others here today to ensure that out of this tragedy will emerge a
stronger resolve and greater cooperation in pursuit of safer mines. Our expectation
is that from this and similar hearings . . . and from the exhaustive official inves-
tigation now underway . . . we can do better what we’ve tried hard to do well.

It is in this spirit that I appear before this subcommittee today—to offer informa-
tion on where we have been and recommendations for what we can do to advance
mine safety.

As this committee considers the recommendations as a result of this hearing, I
urge that we not create an unproductive atmosphere in which parties feel the need
to retreat to their respective corners of the ring and defend themselves. Rather, let
us create an atmosphere where we come to the center of the ring stand together
and fight against a common enemy—workplace accidents.

INDUSTRY PERFORMANCE

The coal mining industry takes seriously its commitment to protect its workforce.
Since the first oil embargo in the early 1970s, the coal industry has been called
upon to provide more coal to meet our Nation’s energy requirements. We have an-
swered that call while providing a safer working environment for our workforce.
Since 1970, coal production has increased by 83 percent and coal mine fatalities
have decreased by 92 percent.
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As we look at the first five years of the 21st century we see a continuation of the
trend that began in the early 1970’s—safer coal mining.
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U.S. Coal Mining Record of Reduction
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U.S. Coal Mining Record of Reduction
Fatal Injuries, 1990-2005
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This demonstrates that safety and productivity are not competing goals, but rath-
er complimentary goals. Working in what are inherently hostile environments, to-
day’s mining companies have proven that a well-trained, experienced workforce,
using state-of-the-art equipment, can accomplish the dual goals of working safely
and being productive. And yet these accomplishments are diminished by what re-
mains to be done and what NMA and its members are committed to working to-
wards. Following a tragedy such as this, these statistics understandably pale before
the names of those lost.

MINE SAFETY AND TECHNOLOGY

The events at the Sago Mine have strengthened our resolve to work harder and
work smarter at mine safety. This effort must begin with a close and comprehensive
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examination of current safety and rescue procedures. Concurrent with a well-trained
workforce and state-of-the-art equipment, the coal industry has incorporated safety
management into its business and moral ethic. Safety management comprises four
functions: prevention, detection, first response and sustained response. These are
not new to the coal industry; we’ve incorporated them for decades as sound safety
practice dictates.

Our ability to further advance coal mine safety and health will require an exam-
ination of the structural and technologic hurdles that must be overcome. It will re-
quire a commitment to identify and foster the development of 21st century tech-
nology that will perform effectively and reliably in the mining environment. Tech-
nologies such as the introduction of remote control miners, integrated methane mon-
itors on mining equipment, atmospheric monitoring systems, longwall mining sys-
tems and canopies on equipment are a few of the advances that have contributed
to the industry’s improved safety record. Advances in technology have been integral
to our safety improvements thus far and will, we believe, contribute to further im-
prove mine safety in the future.

MINE SAFETY COMMISSION FORMED

In pursuit of this goal and to ensure a focused and transparent effort, this week
the National Mining Association is announcing the formation of a Mine Safety Tech-
nology and Training Commission. The commission will be drawn from safety experts
in academia, labor, industry, and public and state agencies for the purpose of exam-
ining safety technologies, emergency response and rescues procedures and training
regimes that could significantly enhance safety and rescue conditions in our nation’s
underground coal mines. The commission will be chaired by a recognized expert in
mine safety, Dr. R. Larry Grayson, chairman and professor of mining and nuclear
engineering at the University of Missouri-Rolla. Dr. Grayson will report the commis-
sion’s preliminary findings to the public and mine safety authorities by July 1, with
a final report by the end of this year. We anticipate the commission will examine,
among other items, the current and new promising technologies for mine commu-
nication, tracking miners’ locations, rescue technology and methods to more readily
and reliably detect potential safety hazards.

This subcommittee is very aware of the need to maintain a vibrant mining re-
search program within the National Institute for Occupational Safety and Health
(NIOSH). The tragic events at the Sago Mine underscore this need. The Federal
Government has an important role in technology development—in order to bring
safer, new devices to a relatively small market for safety equipment. We urge your
support to strengthen this vital government function.

In addition to government participation, our industry will continue to examine
how new technology and training can be adapted to further improve mine safety
performance. We must continue to use the labor- business-government model that
has served us well in the past on coal mine safety.

It is especially important for us to continue to work together as partners because
coal is an industry with a changing face. Many of the people who joined this indus-
try in the 1970s, and who have built a career producing America’s energy, are now
retiring. We—government, industry and workers—all must work together to develop
programs to train and educate a new generation of employees so that they can have
a safe and productive career in an industry vital to this country’s energy markets
and national interests.

In conclusion, if we work together, as partners, and if we focus on improvement
we will continue to advance both the cause of mine safety and the cause of energy
security.

Before closing, Mr. Chairman, I would remiss if I did not recognize the efforts of
those who participated in the rescue activities at the Sago Mine. The efforts of these
brave and often unheralded rescue team members cannot be minimized. We as an
industry are fortunate to have these brave individuals as a part of our mining fam-
ily. We thank them for their service.

We stand in the ring with you ready to lead in this effort to advance coal mine
safety.

Thank you, Mr. Chairman.

Senator SPECTER. Thank you very much, Mr. Watzman. Before
proceeding to the 5 minute rounds for questions, I'd like to place
in the record the identities of the miners who’ve lost their lives.
Mr. Tom Anderson, Mr. Alva Bennett, Mr. James Bennett, Mr.
Jerry Groves, Mr. George Hamner, Jr., Mr. Terry Helms, Mr. Jesse
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Jones, Mr. Dave Lewis, Mr. Marin Toler, Jr., Mr. Fred Ware, Mr.
Jackie Weaver, Mr. Marshall Winans from the Sago Mine, and also
Mr. Randal McCloy, who is still hospitalized in a light coma, and
the fatalities from the Alma Mine are Mr. Don Bragg and Mr.
Ellery Hatfield. And on behalf of this subcommittee, and the full
committee, and the Senate, and the whole Congress we express our
sympathy to the families of those individuals.

Let us proceed now, to the 5 minute rounds for members, and let
me begin with you Mr. Hatfield. What steps has the company
taken to compensate the families of the deceased miners?

Mr. HATFIELD. That’s an excellent question Senator. Let me ex-
plain what we’ve taken to this point—the steps we have taken,
first, we immediately sent a letter to each of the family members—
surviving family members, confirming that the funeral costs would
be covered, and also confirming to the families, the amount of the
insurance coverage they would receive, by virtue of our companies
benefits program, and the life insurance.

Senator SPECTER. How much is that insurance coverage?

Mr. HATFIELD. It varies depending on the individual, from
$164,000 to nearly $300,000 per miner.

Senator SPECTER. What beyond that, will the company do for the
families?

Mr. HATFIELD. Beyond that, recognizing that sometimes these
issues take awhile to work through the system, and the insurance
companies often need information that takes awhile to provide, we
immediately——

Senator SPECTER. I'm talking about the company’s efforts beyond
the insurance companies.

Mr. HATFIELD. We extended their salaries, they continued to get
paid today just as much as they earned when their husband or
brother was alive.

Senator SPECTER. How long will that last?

Mr. HATFIELD. We have extended that for 6 months, to be sure
that it safely bridged the period of time when the life insurance
proceeds will be delivered, and when West Virginia Worker’s Com-
pensation awards are available to the families.

Senator SPECTER. Anything beyond that?

Mr. HATFIELD. We've also extended medical care, full benefits,
medical, vision, and dental through the entire COBRA period of 18
months at no cost.

Senator SPECTER. Mr. Hatfield, let the subcommittee know what,
if any, additional benefits the company intends to provide here.

Mr. HATFIELD. We will certainly do so Senator.

Senator SPECTER. The issue Mr. Hamilton as you articulated, is
to commit whatever resources are needed, that’s a pretty broad
statement, considering the necessary resources. We've seen Mr.
McAteer testify about certain devices which could be very, very
helpful. The thought crosses my mind, that the coal companies
have been very profitable lately. Energy is in big demand. We know
what has happened. Coal’s an enormous resource. What about a po-
tential for a user fee? When we wrestle with the budgetary prob-
lems, the allocations to the Department of Labor are at risk with
other very, very high priorities, Pell Grants, Community Health
Services, OSHA. What do you think Mr. Roberts, about the possi-
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bility of imposing a user fee to deal with your testimony about ad-
ditional mine rescue teams, or what Mr. McAteer testifies about
additional equipment?

The real responsibility lies with the industry, as opposed to the
taxpayers generally, and if you have a user fee, it’s not subject to
a one percent cut, it’s not subject to bargaining with Pell Grants,
or sgholarships, or health for children. What do you think Mr. Rob-
erts?

Mr. ROBERTS. Let me make a couple of comments if I might, Sen-
ator, about that. One, is some of the suggestion is that have been
made here today, particularly with respect to oxygen on the sec-
tion. I believe that the cost of a canister is somewhere around
$3,500 to $5,000 it’s in that range, depending upon what type of
oxygen you're talking about providing. The cost of running an extra
telephone line into the mines is probably 10 cents, or 15 cents a
foot, so those couple of things are minimal cost.

I think the larger cost items going to get into—and let me just
make a comment if I might, about mine rescue teams, and what
the law says, and somehow we've strayed away from that, and I do
want to say, and he may be surprised by this, but Mr. Hatfield
commented in a press conference that he intended to place onsite
a mine rescue team, consisting of miners who worked at that mine,
and I think that is something that the law says should be done.
But over the years, we’ve gotten away from that, and I think he’s
on the right track with respect to that. The law says that there will
be two teams at every mine, and within 2 hours of the mine, but
we don’t require that to happen.

Obviously since the—when the downturn in the economy hit in
the 1980’s, we got away from some of this. But we, I think, need
to go back to a strict interpretation of the law. But to answer your
question, our union would support any actions to fund protections
for coal miners, because we should remember one thing here today,
I believe Senator, when the act was passed in 1969, it said the coal
miner was the most precious resource in the mining industry. So,
whatever steps we have to take to protect the coal miners in this
country, we should take.

Senator SPECTER. Thank you, Mr. Roberts. The red light went on
in the middle of your testimony, so I would yield at this time to
Senator Byrd.

Senator BYRD. Let me thank Governor Joe Manchin, his efforts
have been recognized here appropriately. He has left no stone
unturned in his desire to help the families of these stricken miners,
and to help the industry, and the other elements that are working
together to protect the coal miner. He is doing everything he pos-
sibly can.

Let me also thank my colleagues, Senator Rockefeller, and Con-
gressman Ray Hall—Nick Ray Hall, they were at the scene, they
stayed at the scene. I also want to thank the other members of the
delegation for the support that they give to coal mining, coal min-
ers, and safety of coal miners, and I'm talking about Mr. Mollohan,
and I'm talking about Ms. Capito. They are supporters of every fea-
ture of the law, and appropriations that come before the Congress.

But let me say this too, I also want to thank the witnesses here
today who've come. You've given splendid testimony, and you can
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give more in whatever you wish to put in writing for the record of
this committee. You can be sure that it will be read, not just by
the staff’s of the Senator’s, but by Senator’s themselves. I particu-
larly call to the attention of the committee that the members of the
delegation would all like to have been here, but for one reason or
another, some of them could not come.

My question would be to Mr. McAteer, what needs to be done to
get to the problem of habitual violators? Are the penalties suffi-
cient, or not? Do the fines need to be increased? What suggestions
do you have? What needs to be done to get to the problem of habit-
ual violators, they just pay the fine? That’s not enough; they go on
with the violations. That happens, and is happening. How do we
get at this problem?

Mr. MCATEER. Senator, thank you. Let me try to give two parts
of an answer. First, as has been mentioned here by Senator Spec-
ter—Chairman Specter, that the price of coal has increased dra-
matically, and the price of the penalties have not increased dra-
matically, and as with all of us, unless it makes a difference in our
monetary budgets then penalties are below what they need to be,
don’t have the impact that you want them to have, and I'm afraid
that situation is where we have it today.

Second, with regard to the habitual violator, there is a scheme,
a pattern of violations scheme within the act, which was enacted
in 1969 and amended in 1977, which is an effort to get at the—
at that type of violator. That has had a limited use in the past 5
years. The second part of it, it can be used in several ways. It can
be used one, as a notice to the operator that that change needs to
be made, and that by sending the letter, and saying we’re looking
at you to put you on a pattern, is one way to do it.

Another way to do it is to send an inspector with some degree
of regularity to the mine, and then the mine company pays atten-
tion to the violations, because you have an inspector there. The ul-
timate responsibility, as everyone has testified here today though,
rests with the mine operator. When you see the violations increas-
ing, when you see the citations increasing, when you see the acci-
dents rates increasing at the mines, then you as the mine operator
must take action, and we the Federal Government and State gov-
ernment, have the responsibility to urge, and encourage, and use
penalties to force that. But, it has to be on the part of the mine
operator.

So, I would say yes to the increase in fines, and yes to the in-
crease in use of pattern of violations. That needs to be done, and
it needs to be done immediately.

Senator BYRD. Mr. Roberts, would you like to comment?

Mr. ROBERTS. I'd like to just add Senator, thank you for the
question, one thing to this issue of fines, its one thing to issue fines
and penalties, and quite frankly, we have a number of Federal In-
spectors out there who do a good job of that. But if you do some
investigating here, you're going to find something. That on appeal,
those fines are reduced to almost nothing, and so there are two
issues here.

One, what level should the fines be? But at the end of the day,
when coal companies do spend a lot of money on attorneys, at the
end of the day, if those fines get reduced to zero, the issue that I
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would ask you to look at, as Jim Walters resources in 2001 where
13 miners lost their lives, and the Government assessed huge fines
there, but they were dropped to nothing. More or less, I think it
was $3,000 dollars over a period of time, through legal work, and
appeals. There’s something wrong with the process when that can
be allowed to happen.

Senator BYRD. A miner knows his work best. The Mine Act guar-
antees every miner, union or non-union, the right to leave a mine
whenever he feels that his safety is threatened. How can we ensure
that miners feel that they’re free to exercise that right without fear
of retribution? Mr. Hamilton.

Mr. HAMILTON. Thank you, Senator Byrd. My response to that
question is you're absolutely correct; there are more than adequate
protections under the law. The law is crystal clear, that every
miner in every mine has the ability to personally withdraw himself
if he thinks that his personal safety is jeopardized, or the safety
of others is compromised.

I've been a coal miner, I've been around coal miners all my life.
They're a very strong, courageous people. I have seen those rights
exercised, and there are protections in the event that someone
wants to discriminate against a miner, or any other person in our
workforce for exercising those rights. There are ample adequate
protections there as well. Those rights are exercised; those protec-
tions are clearly understood by the men and women who mine coal.
Again quite honestly, there’s an extraordinary skill, and qualifica-
tion and maturity level amongst the miners in West Virginia, and
these miners take great pride in their work, and if in fact there are
unsafe conditions, they report those unsafe conditions. If in fact
they cannot, or don’t have the qualification to correct those condi-
tions initially on their own.

Senator BYRD. Mr. Chairman, thank you. You've been very lib-
eral with your extension of time to me. I also again, want to thank
the witnesses. I think the testimony has been helpful, and will be
helpful. Thank you very much.

Senator SPECTER. Thank you, Senator Byrd. Senator Harkin.

Senator HARKIN. Thank you, Mr. Chairman. Mr. Roberts, in your
testimony you said something—you didn’t say it, but it’s in your
testimony. I read it, it said just since August 2000, MSHA has
records of well over 400 mine fires, ignitions, explosions, and inun-
dations that far too easily could’ve developed into significant disas-
ters and fatalities. Many other instances likely went unreported.
Four hundred. Think about that, 400. Then you went on to say
miners should not have to get sick, or to risk their lives just by
going to work. Now, that’s kind of a straight forward statement.
People shouldn’t have to risk their lives, or get sick just to go to
work everyday, and this is why I'm trying to get to Mr. McAteer.

The one basic point to make today for the reading, Mr. Roberts,
from your testimony, is that as a Nation, and as an industry, we
already posses the knowledge and the ability to prevent most of the
deaths that are still occurring in the coal mining industry. What
is needed is a real commitment by our Government, in this case
MSHA, to do better.

Senator BYRD. Amen.



52

Senator HARKIN. You know, that really sums it up. Now, I go to
Mr. McAteer. Now you were there when I pointed out, that this one
regulation on the SCSR’s—self contained devices—rescue devices,
you promulgated that, and I think what—1998 maybe, 1999—I'm
sorry, I don’t remember when. But, that was the one I asked Mr.
Dye about that was done away with in December 2001, do you re-
call that?

Mr. MCATEER. Yes, Senator.

Senator HARKIN. Do you recall at that time, when it was with-
drawn? This proposed rule came under your jurisdiction, it sat
there, then it was withdrawn in December 2001. Do you recollect
at that time, what you might've been thinking, or did you make
any kind of statements at that time?

Mr. MCATEER. Senator, we didn’t withdraw. It was done after I
left.

Senator HARKIN. That’s what I mean, it was done in December
2001. You were gone at that time. I'm asking you, what did you
think about it at that time; you were gone at that time?

Mr. MCATEER. If I could answer it in a little broader way, I think
it would be helpful to the senators. To place the self contained, self
rescuer devices in the mines in the 1980’s, took a lawsuit on behalf
of the individual miners. The companies who were making them
said they had prototypes, but not production models. The industry
said we didn’t have orders, so we didn’t order it, and the agency
wouldn’t promulgate the rule.

We had the good fortune of going before Judge Higgenbotham,
who was up in Philadelphia in the Third Circuit, and Judge
Higgenbotham had been an engineer, and he said this is nonsense,
put the devices in the mines. But, it took a lawsuit to get there.
To try to enhance that—to try to enhance that device and others,
it takes a tremendous amount of work. Unfortunately historically,
our industry had not been the most receptive to new devices, and
now when it was withdrawn, I was saddened. I was saddened be-
cause we don’t have the process.

I must tell you, that NIOSH about 9 months ago, asked an insti-
tution at the university that I work with, the National Technology
Transfer Center, that Senator Byrd has supported, and asked them
to help us look for improvements in the SCSR. And in addition to
that, NASA has agreed for us to look for new technologies at that
center.

Senator HARKIN. Let me ask you about this tracking device,
where was it made—do you know where it’s made? I think it’s
made in Australia; I'll just answer my own darn question. You say
it’s about $20?

Mr. MCATEER. Something to that effect.

Senator HARKIN. With this $20, you could locate any miner?

Mr. MCATEER. There’s a transponder that’s stationed throughout
the mines, and then you can locate any individual, at any time.

Senator HARKIN. You know exactly where they are.

Mr. McATEER. That’s correct.

Senator HARKIN. $20. How many miners wear these, and take
these underground with them?

Mr. MCATEER. Currently?

Senator HARKIN. Yeah.
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Mr. MCATEER. I don’t know. It’s very, very small. Perhaps none
in this country.

Senator HARKIN. Do you know Cecil?

Mr. ROBERTS. If I had to give you an answer, I’d say none.

Senator HARKIN. $20, and in case a mine has two of the most im-
portant things, communication, location, and where you are, and
how can we communicate? This tells you where you are. Now
you've got this device here. Now this was the text messaging, is
this the same device they used out in Utah, or do you know?

Mr. MCATEER. That’s correct sir.

Senator HARKIN. This is what they used in Utah.

Mr. MCATEER. Exactly that device. Yes sir.

Senator HARKIN. It’s got a battery, the message comes through
right there, so you can talk to one another, and obviously I didn’t
know this, it also has a light too. Obviously, you have to have a
light to be able to

Mr. McATEER. This is attached to the miners lamp, every miner
carries one of those.

Senator HARKIN. The device is attached to the battery.

Mr. McATEER. The advance is that part on top, which gives you
ability to text message to the surface to the miner.

Senator HARKIN. Right here?

Mr. McATEER. That’s correct sir.

Senator HARKIN. So you can tell them what to do. So now you—
with this, you know where they are. With this, you can tell them
what to do?

Mr. MCATEER. That’s right.

Senator HARKIN. Those are available. Now how many miners
have this available to them?

Mr. MCATEER. We believe—we've checked with the manufac-
turer, and 14 mines in this country are using those.

Senator HARKIN. 14 mines are using these.

Senator BYRD. Out of how many?

Senator HARKIN. Out of how many mines?

Mr. MCATEER. 15,000.

Senator HARKIN. 14 out of 15,000?

Mr. MCATEER. That’s with metal and nonmetal, if you can’t
metal, nonmetal at the locations, as well as coal locations.

Senator HARKIN. You said it would cost about $100,000 a mine
to hook that up, that sounded high to me, because I know about
the antenna loops that go with it, and that seemed to be kind of
high, just putting in an antenna.

Mr. McCATEER. That’s the manufacturer—gave us that amount,
and said that is the high end.

Senator HARKIN. That sounds like a high end to me.

Mr. MCATEER. It’s not that much, but I'm suggesting to you that
that would be the size of the Sago Mine, $100,000.

Senator HARKIN. That would be the loop, and buying these de-
vices for every miner?

Mr. MCATEER. Yes sir, I'm sorry. That’s the entire installment.
That’s what they told us.

Senator HARKIN. It seems like a small price to pay per mine.

Mr. MCATEER. Yes it is.

Senator HARKIN. How many miners at Sago? How many miners?
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Mr. MCATEER. 150.

Mr. HATFIELD. Approximately 150.

Senator HARKIN. So, 150. You're talking about less than a
$1,000, $750 per miner to be able to have communications, $20 to
tell us where they are. It seems to me, this is the investment we
ought to be making. I can’t believe in this day and age with the
technology that we have, even with the oxygen breathing devices,
we know we can develop oxygen breathing devices that are longer
than an hour. Much longer than an hour. Why aren’t we doing it?

Mr. Roberts said a miner shouldn’t have to get sick, or fear death
just to go to work everyday. This is just—I don’t know Mr. Chair-
man, it just seems to me that you hate to regulate everything, but
doggone it, if they won’t do it, we got to tell them to do it. It seems
to me, this is something that every miner ought to have available,
period. Thank you, Mr. Chairman.

Senator SPECTER. Thank you, Senator Harkin. Senator DeWine.

Senator DEWINE. Thank you, Mr. Chairman. Mr. McAteer, you
did describe in your written testimony how the technology for this
self contained, self rescuers, which provides oxygen supply for an
hour, was developed more than 50 years ago.

Mr. MCATEER. That’s correct.

Senator DEWINE. Could you tell us a little bit, where is that
technology now, and where should it be going, and what’s the po-
tential here, and maybe Mr. Roberts, you could comment as well.
You talked a little bit about where it ought to be, and I'd like for
you to comment—one of you, then the other, then I have a couple
of other questions if you can do it real quick.

Mr. MCATEER. Yes sir. There are two types of technology, bottle
oxygen and potassium super oxide—a device that you breathe into,
and it gives you back oxygen. Those two technologies are advanced.
We have them, we are examining under this NIOSH grant, the in-
dustry where those are, and what advances have been made. We
think there has not been a large expenditure of funds on new tech-
nologies. We think that there are some advances that we can bring
in, and we can add numbers of ours. I can’t tell you what the out-
side limit of that would be, but we believe that we could give you
longer periods of time, for less weight, which is one of the prob-
lems. The advances that we are putting in place in West Virginia
today are to add devices, so that you can carry two or three, and
get from one location to another.

Senator DEWINE. Mr. Roberts, do you want to comment about
that, and also while I've got you, let me just say you’re testimony
was very concise, very good, very helpful. If you had to prioritize,
what would you prioritize? Give me one, two, three, four.

Mr. ROBERTS. The most immediate thing we could do, I believe,
to give the miners the best opportunity to survive, and I think that
is where we have to start, is to immediately put additional oxygen
devices underground. That is point one.

Point number two, and I don’t want to speculate on what could’ve
happened, but I think I heard Mr. Hatfield say something similar
to this, I think experts looking at this will tell you if there had
been an ability to talk to these miners, I probably would’ve told
them, you’re best opportunity for survival is to leave, and we
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could’ve even sent mine rescue teams toward them, as they walked
outside. Perhaps, we would’ve had more miracles here today.

So, I would start with the oxygen, I would go to the communica-
tions, and we have to Senator, begin right this minute to deal with
this mine rescue team, because Mr. McAteer talked about 1995
when he brought all of the people together in this industry, I would
submit to him, and to you, and to everyone else the problem is
worse right now, than it was in 1995 when he knew then that we
had a problem. The problem is much, much worse. We have dif-
ficulty finding enough mine rescue teams in these disasters to deal
with these problems.

Senator DEWINE. Mr. Hatfield, let me ask you, did you have any
difficulty in contacting the Federal Government for rescue assist-
ance on the day of the accident, and how would you preliminarily
assess their involvement in the rescue and recovery efforts?

Mr. HATFIELD. Senator, we did have some initial difficulty, be-
cause of the nature of the holiday season, in that our first calls to
the various offices were going into a voicemail and the like, but
there were messages on those voicemails that gave us alternate
numbers to call, and so the process took a little longer than it
might otherwise have. But, we were on the phone with the State
regulators by I think around 7:50, and we had contacted MSHA by
about 8:28.

Senator DEWINE. You lost a little time.

Mr. HATFIELD. We lost a little time, but they were responsive
through cell phones and home numbers, because these are mining
professionals, they want to be available. They always give contact
numbers; it just took us a little while longer to get there.

Senator DEWINE. I wanted to make sure we understood what the
situation was there. Mr. McAteer, where’s the responsibility now?
Where do we go in regard to the different technology that you've
talked about? How does this get done? We've talked about several
different technologies, how do we move forward now?

Mr. MCATEER. Senator DeWine, that’s the problem. You put your
finger on a problem. We have not spent the money, neither the in-
dustry, nor the Federal Government has spent the dollars nec-
essary to advance the technology, and we need to do that. I think
both the industry and the government, at a Federal and State level
need to be doing that to see that that happens.

This Australian device I mentioned grew out of research that was
done after mine disasters in Australia, and that was paid for by the
Australian Government. But I think we have this problem here,
where we have a gap, and we don’t have the kind of enhancements
in technology that we should be doing, and it’s not on a continuing
basis. We might do it for one thing like the SCSR, but then there’s
never—we don’t advance it, and we don’t bring in technologies from
NASA, the Department of Defense into the mining community.

Robots for example, that can go on the moon, we've tried to intro-
duce into mine rescue systems, because it’s better to send a robot
down, then your not so much concerned about the fires and the ex-
plosions. But we have only used that on one or two occasions, and
we haven’t made the enhancements, and it’s expensive, but we
haven’t made the advancements that we need to be making in that
area.
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Senator DEWINE. I thank you. Thank you, Mr. Chairman.

Senator SPECTER. Well, thank you very much gentlemen.

Mr. HATFIELD. Mr. Chairman, Ben Hatfield. Could I ask the in-
dulgence of the committee to make a brief comment on the tech-
nology, because we certainly share that interest with you.

Senator SPECTER. Go ahead Mr. Hatfield.

Mr. HATFIELD. The PED system Mr. McAteer has referred to, has
certainly holds much promise. Indeed, we have that system in-
stalled at our Illinois Mine, the Viper Mine, and have seen some
success with it. The couple of limitations that certainly we want to
focus on in moving forward with this effort is that it’s a one way
communication. There are reliability issues. But first and foremost,
with respect to the Sago incident, we have not found the technology
yet, that will allow us to communicate through 300 feet of rock.
When you don’t have a line on sight, unless there’s a cable or an
antenna that goes underground, and there’s the challenge. Because
in an explosion—the nature of the Sago explosion, it obliterates ev-
erything in its path. Antennas and cables were immediately gone
in an instant, and that is the challenge for the technology advance-
ment efforts here to find ways, do not rely on things that are going
to be damaged in an explosion, and that’s something we certainly
want you to understand. But our Viper Mine in Illinois is making
use of this system, and I think it does hold significant promise.

I would also like to clarify, and apologize for my earlier answer
to you, not being as thorough as it should have been. One other
step that International Coal Group has taken with respect to help-
ing the Sago families is the establishment of the Sago Mine Fund.
We made our own initial contribution of $2 million, and that fund,
through the generosity of many others across the country, has al-
ready $20 million, and that is exclusively dedicated for the benefit
of the Sago victims, and we expect that fund to continue growing.
Thank you.

A letter from Senator Durbin asking about the safety of the
Viper Coal mine, with my response follows:

UNITED STATES SENATE,
Washington, DC, January 8, 2006.

BENNETT K. HATFIELD, President and CEO, International Coal Group, 2000 Ashland
Drive Ashland, KY.

DEAR MR. HATFIELD: I am writing to you to determine the safety condition of the
Viper Coal Mine in Williamsville, Illinois that is owned by your International Coal
Group (ICG). It has come to my attention that the Viper Mine is one of 12 coal
mines that the ICG owns and operates, including the Sago Coal Mine in West Vir-
ginia where a mine accident recently killed 12 employees.

I am deeply saddened by the tragic loss of life in West Virginia. Like many others,
I also am disturbed by the egregious number of citations issued to the Sago Coal
Mine in the year prior to the mine accident for “serious and significant” violations
of Federal safety laws. Coal miners accept that their occupation is risky. But they
have a right to expect that their employer will put safety ahead of other consider-
ations, and the ICG has a moral obligation to ensure that unsafe practices are scru-
pulously identified, promptly corrected, and proactively avoided. The ICUs safety
record at the Sago Mine raises questions about the company’s commitment to safety.
Moreover, Federal regulators appear to be unable to prevent companies from amass-
ing large quantities of safety violations.

According to Mine Safety and Health Administration records, the Viper Mine in
ITlinois was cited for 42 “serious and significant” violations out of 124 total citations
in 2005, which was the f rst full calendar year in which the ICG owned the mine.
It is my hope that the Sago disaster was an isolated incident and does not reflect
a pattern of mismanagement by the ICG and unsafe conditions at the Viper Mine.
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At a time like this, the burden is on the ICG and our nation’s regulatory authori-
ties to ensure that the ICG is properly and safely managing its mine in Illinois,
Please provide to me and the people whose lives are affected by operations at the
Viper Mine a safety status report on the Viper Mine. In addition, please include the
safety record of the mine since the ICG purchased the operation and the extent of
any steps the ICG has taken to address past safety violations and what the ICG
plans to do to prevent them in the future.

Thank you for your time and attention to this matter. I look forward to hearing
from you within the next month.

Sincerely,
RICHARD J. DURBIN,
U.S. Senator.

INTERNATIONAL COAL GROUP, INC.,
Ashland, KY, January 16, 2006.
Hon. SENATOR RICHARD J. DURBIN,
U.S. Senate, 332 Dirksen Senate Office Building, Washington, D.C. 20510-1304.

Re: Your letter of January 8, 2006 regarding ICG Illinois, LLC’s Viper Mine

DEAR SENATOR DURBIN: Thank you for your concern for the safety of the employ-
ees at the ICG Illinois, LLC (“ICG Illinois”) Viper Mine. Although your interest in
mine safety at Viper seems to have been prompted by the Sago mine disaster at
an affiliated subsidiary of ICG Illinois’ parent company, International Coal Group
Inc. ICG), I am pleased to have an opportunity to introduce you to ICG’s and ICG
Illinois’ commitment to workplace safety.

Misapprehension of the facts about ICG subsidiary safety records is understand-
able given the recent media-induced rush to judgment about the safety record at the
Sago Mine, with no meaningful review of that record, or discussion of safety at ICG
subsidiaries as a whole. The ICG family continues to grieve concerning the dev-
astating Sago tragedy. Our thoughts and prayers remain with the families of the
miners who lost their lives and to the single survivor, Randal McCloy, Jr., and his
family.

To give you a more balanced appreciation of ICG’s overall safety record and com-
mitment, I am attaching a one page summary of the numerous safety nominations
and awards ICG subsidiaries received in 2004 and 2005. (See Attachment A). I
would especially like to bring your attention to the Sentinels of Safety Award won
by ICG Knott County, LLC (ICG Knott County) in 2004. This is the premier mine
safety award in the nation. The Sentinels of Safety Award is an incredibly pres-
tigious safety award with an 85 year lineage, originating under the presidency of
Herbert Hoover. Simply put, ICG Knott County’s Clean Energy Underground Mine
was the safest underground mine in the large mine category in the entire U.S. dur-
ing 2004. The Clean Energy Mine had 128,525 manhours of operation without a sin-
gle loss time accident in 2004. Needless to say, ICG is extremely proud of Clean
Energy’s safety accomplishments, and its safety performance is a model ICG strives
to emulate at all of its subsidiary operations.

ICG Illinois purchased the Viper Mine from the bankrupt and now defunct Hori-
zon Natural Resources Company on September 30, 2004. Over the past fifteen
months ICG Illinois has invested over eleven million dollars ($11,000,000) of capital
in the Viper Mine, including upgrades to the mine’s carbon monoxide (CO) moni-
toring system, the underground communications system, a new rock-dust system,
addition of a second mine master supply system for both production and fire fight-
ing, and upgrades to other underground equipment.

The Viper Mine is well known for its immediate response to both State and Fed-
eral regulatory directives during inspections. In 2005 MSHA conducted 257 inspec-
tion shifts at the Viper Mine and the State of Illinois over 40 inspection shifts. The
MSHA district inspectors and State inspectors are highly regarded for their exper-
tise in the mining industry. The Viper mine enjoys a positive, constructive relation-
ship with both agencies.

Viper’s employees are well trained, well educated coal miners who understand
safety. Each employee is aware that, if necessary, they are authorized to shut down
all or any part of the mine if an unsafe condition is identified. Employees may also
address concerns anonymously. An employee can also contact the Illinois Depart-
ment of Natural Resources (IDNR) directly or call MSHA’s hotline. International
Coal Group also has provided every employee a card with a hotline to call to report
safety concerns, environmental issues, harassment, discrimination or other con-
cerns.
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In fact, Viper is proud to host a fully certified “Mine Rescue Team”. As you may
know, the Viper Mine Rescue Team was one of the teams that was dispatched to
the Sago site and, while putting their own lives at risk, proudly took part in the
attempt to rescue the trapped miners.

Regarding your concerns about safety citations, please refer to the tabulated data
below. This list consists of safety data for nine of the older, larger Illinois under-
ground coal mines for 2005. As you can clearly see, the Viper mine ranks at the
top of its peer group.

Number of

citations

Mine Employees Total citations signifigant

subgtnantial
Viper 243 124 42
Mine A 341 138 52
Mine B 229 167 81
Mine C 151 184 50
Mine D 277 173 42
Mine E 221 227 105
Mine F 383 397 112
Mine G 253 777 271
Mine H 867 1,456 389

A serious infraction that would jeopardize miner’s lives or could cause a disaster
results in a closure order by State or Federal authorities which remains in place
until the infraction is corrected. The larger a mine becomes, the more area there
is to inspect for safe working conditions, with size accordingly increasing the num-
ber of inspection shifts per year. For example the Viper Mine has four operating sec-
tions and over ten miles of conveyor belts transporting the coal out of the mine, thus
resulting in a rather high number of inspection shifts.

In December of last year, I presented my vision of ICG to our operating subsidiary
management. A critical component to this vision includes being the employer of
choice by providing employees a safe, secure, competitive paying job where they are
treated with respect.

I extend an open invitation to you to visit the ICG Illinois Viper Mine to see first
hand ICG’s and ICG Illinois’ commitment to the safety of its employees. I am con-
fident that your doing so will convince you, even more than what I have shared with
you in this letter, that the attacks upon ICG’s safety commitment are unwarranted.

ICG Ilinois, like all other ICG subsidiaries, will continue to operate the Viper
Mine with a meaningful “Safety First” philosophy and practice. It is our principal
priority for protecting our most valuable resource—our employees.

Thank you for the opportunity to share with you ICG’s safety accomplishments
and its safety commitment. Should you have any further questions, please do not
hesitate to contact me.

Very truly yours,
BENNETT K. HATFIELD,
President and CEO.

SAFETY AWARDS
Year Subsidiary Unit Award Description

2004 | ICG Addcar Systems, LLC .. | Bridger Highwall Miner Operation—Perfect Safety Record for 59,759 Man-hours with
no LTA’s in 2004, presented by the State of Wyoming.

2004 | ICG Addcar Systems, LLC .. | Bridger Highwall Miner Operation—Nominated for a Sentinels of Safety Award for
having no LTA’s in 2004.

2004 | ICG Eastern, LLC ............... Birch River Preparation Plant—Safety Achievement for 2,257 Days Without an LTA,
presented by the State of West Virginia.

2004 | ICG Hazard, LLC ... County Line Mine—Nominated for a Sentinels of Safety Award for having no LTA's in
2004.

2004 | ICG Hazard, LLC ................ Rowdy Gap Mine—Nominated for a Sentinels of Safety Award for having no LTA's in
2004.

2004 | ICG Hazard, LLC ... Thunder Ridge Surface Mine—Surface Safety Award, presented by the Kentucky Coal
Association.

2004 | ICG Hazard, LLC ................ Tip Top Mine—Nominated for a Sentinels of Safety Award for having no LTA’s in
2004.
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SAFETY AWARDS—Continued

Year Subsidiary Unit Award Description

2004 | ICG Knott County, LLC ....... Clean Energy Mine received the Kentucky Coal Association’s Surface Safety Award for
the best underground mine in Hazard District.

2004 | ICG Knott County, LLC ....... Clean Energy Underground Mine—The 2004 Sentinels of Safety Award for the Safest

Underground Mine in the United States, presented by the National Mining Associa-
tion and MSHA.

2004 | ICG Knott County, LLC ....... Classic Underground Mine—Best Safety Record in Martin County, presented by the
Kentucky Office of Mine Safety.

2004 | Sentinel ....o.coooveeveeeerierrinns Sentinel Preparation Plant—Best Safety Record in 2004, presented by West Virginia
Holmes Safety Association.

2005 | Vindex Energy ... Vindex Douglas Surface Operations—Safest Mine in the State of Maryland for 2005,

presented by the Maryland Coal Association.

Senator SPECTER. Well thank you, Mr. Hatfield. I'm a little dis-
appointed and a little surprised to note that Mr. Dye and Mr.
McKinney have departed the premises, so we’re going to ask Mr.
Friend and Mr. Clair to supplement for the record on a number of
questions. We note, that consistent with what Mr. Roberts testified
to, when there was a fine imposed on the Alabama incident where
13 miners were killed in December of 2001, a fine was imposed of
$435,000, and that an administrative law judge reduced it to
$3,000, and a number of us wrote a letter to the Secretary of
Labor, dated November 22, 2005, protesting that, and asking that
an appeal be taken, and without objection, that will be made a part
of the record.

[The letter follows:]

UNITED STATES SENATE,
COMMITTEE ON HEALTH, EDUCATION, LABOR, AND PENSIONS,
Washington, DC, November 22, 2005.

Hon. ELAINE CHAO, Secretary, U.S. Department of Labor, Washington, DC.

DEAR SECRETARY CHAO: We are writing to express our deep concern about the re-
cent decision of the Mine Safety and Health Review Commission to drastically re-
duce the fines sought by the department against Jim Walter Resources, Inc., in the
case involving the deaths of thirteen miners at Blue Creek No. 5 Mine in
Brookwood, Alabama.

We urge you to appeal that decision. The men and women working in America’s
mines do so in an extremely hazardous environment and they are entitled to vig-
orous enforcement of the Federal workplace safety laws. In the tragic explosion at
Blue Creek, our Nation’s deadliest mine disaster in over 20 years, the Mine Safety
and Health Administration sought fines of $435,000. Fines of this level were clearly
justified due to Walter Resources’ long history of safety violations which led to per-
1lous, and ultimately fatal, workplace conditions.

Incredibly, however, on November 1, an Administrative Law Judge reduced these
fines from $435,000 to a mere $3,000—a decision that harms workers and erodes
MSHA’s authority to protect the health and safety of America’s miners.

President Bush has clearly recognized the importance of fines in deterring safety
violations and enforcing worker safety laws with his budget request for fiscal year
2005 to increase the monetary penalties imposed by MSHA. We urge you to appeal
the unfortunate decision in the Blue Creek Mine case, and we look forward to hear-
ing from you about your action.

Sincerely,
ARLEN SPECTER,
JOHN D. ROCKEFELLER IV,
EDWARD M. KENNEDY, AND
RoBERT C. BYRD.

Senator SPECTER. The subcommittee would like to know what
has happened on that. Other questions, which we had intended to
press on Mr. Dye, where reportedly 16 failures over the last 2 years
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at Sago, were seriousness enough to be designated as “unwarrant-
able failures” which has been defined as “aggravated conduct con-
stituting more than ordinary negligence”, and we would like to
have a specification for what they were, and whether there was
any cause of the effect. We’ve also noted the reduction in the num-
ber of criminal prosecutions recommended from 38 in the year
2000, to 12 in the year 2004. We would like to have some specifica-
tion as to what the recommendations there were on criminal pros-
ecutions.

One other question that we have for Mr. Dye, we note that he’s
the Acting Assistant Secretary of Labor, and of course the Assist-
ant Secretary is a confirmable position, confirmable by the Senate,
and I'd be interested to know if Mr. Dye has any aspirations to
move from Acting Secretary to Secretary of the Department. We
will be pursuing these issues further. There have been a number
of suggestions made as to possible legislative action. The act, we're
informed, requires the company to be present at the time that wit-
nesses are interviewed. My own instinct is that they ought to be
interviewed privately, to have the maximum freedom in answering
questions.

May the record show a couple of nods from the panel, Mr.
McAteer and Mr. Roberts. We're going to explore the issue of in-
creased penalties.

Senator BYRD. Were the nods, Mr. Chairman, affirmative nods,
or negative?

Senator SPECTER. Affirmative nods. Thank you, Senator Byrd. Do
you think I would’ve commented if they’d been negative nods?

You didn’t nod Mr. Hatfield, what do you think about having a
requirement that the company representative be present at the
time witnesses are questioned? Isn’t that a little intimidating?

Mr. HaTrFIELD. Well I don’t think so, because again, we've been
very open with our people about what we know about the inves-
tigation, and have encouraged them to speak out.

Senator SPECTER. There’s nothing to stop the company from
interviewing them. There’s nothing to stop anybody from inter-
viewing anybody. Nobody has to answer a question, unless they're
under a subpoena. You don’t even have to answer a question if the
subcommittee asks you to stay, you could just walk right out.

Anybody can ask anybody about everything, but nobody has to
answer, unless there is a subpoena, because with subpoena you
don’t have to answer either if you take the privilege against self
incrimination, plus your granted immunity. But why should an em-
ployee have to have a company official present? The possibility of
retaliation, I know your company wouldn’t, but some company
might. What do you think?

Mr. HATFIELD. I can’t speak with any knowledge as to what
brought the rules to the position they’re in, but I can speak on be-
half of my company, that we certainly have no fear of leaving the
interviews directly between the government representatives, and
our people. We've encouraged them to be very open and honest
with everything we know, and we certainly willing to absent our-
selves from all the interviews, so long as the people interviewing
our people, are truly the Mine Safety and Health Administration
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group, and the West Virginia Department of Miner Health and
Safety.

Senator SPECTER. A second item, we’re going to look at increased
penalties. I'll give you a chance to reply to that Mr. Hatfield if you
want to. Do you think it would be time to increase the penalties,
perhaps commensurate with the increase coal prices?

Mr. HATFIELD. I think it’s certainly a reasonable area of review.
We have no objection whatsoever to review of the penalties, be-
cause I suspect they’ve not been visited in some time. But I would
echo a comment that made by Mr. Dye earlier, that real penalty
is the threat of shutting down a production section because that
gets far beyond the fine level.

Senator SPECTER. I was just about to come to that. Do you en-
dorse that?

Mr. HATFIELD. I believe that is an appropriate tool for enforcers
and regulators to use, and we certainly saw it used at the Sago
Mine, and other mines. Yes sir.

Senator SPECTER. How about the idea of user fees on the mines
to pay for all of these investigations, and rescue teams, and all of
the other safety procedures which may be an order? They really go
to the benefit of the mine companies that earn the profit. What do
you think about a user fee?

Mr. HATFIELD. I think it’s certainly an area that is worth looking
into. I don’t know many of the facts, or the premises, but certainly
it’s an area that’s fair for discussion, and advancement.

Senator SPECTER. How about Senator Harkin’s photo op with this
orange mechanism, do you think they ought to be required?

Mr. HATFIELD. I think that’s remarkable opportunity.

Senator SPECTER. I take that to be a yes. But one other thing
we're going to do, is ask the GAO to undertake a follow-up study.
At the request of the subcommittee, and others, we made that re-
quest of GAO in November 2002, and they filed a report in Sep-
tember 2003, and we’re going to request a follow-up study of the
September 2003 mine safety report focusing on underground coal
mines. Anybody on the panel, do the Senators have any further
questions they’d like to ask at this time?

Senator BYRD. Yes, Mr. Chairman, if you will. Mine safety is a
moral imperative. These miners are not to be considered expend-
able. What do we need to do right now to ensure a tough enforce-
ment? Now there’s been some talk about penalties, what do you
think of assessing penalties as a percentage of the profits? What
do you think of companies paying fines up front, so that penalties
cannot be reduced by negotiation? Does anybody want to volunteer
to respond? Mr. Roberts.

Mr. ROBERTS. I think we have a long history of support for the
toughest enforcement possible. It’s our view that complying with
the law does not interfere with profits whatsoever. If you’re run-
ning a safe mine, you have nothing to fear. From increased fines,
we also would encourage that these fines could not be dramatically
reduced on appeal, as has happened time, and time, and time
again. I think that point that was made by Senator Specter, with
respect to shutting down mines, I think that’s the ultimate weapon
in the hands of MSHA Inspectors, and I think that Congress
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should mandate that the law that was passed 1969, and was
amended in 1977, be complied with.

Senator BYRD. Anybody else want to comment?

Mr. McCATEER. If I might Senator. We have a good law on the
books. It is a law that has an enforcement aspect of it that is quite
strong. In recent times, that enforcement aspect has not been em-
phasized as much as has cooperation. Now there’s nothing wrong
with cooperation, and I’'m in favor of it, and I think it should be,
but to do that and to diminish enforcement while cooperation takes
precedence, I think is an unfortunate turn of events, and is not
what this Congress, when it passed the law in 1969, and amended
in 1977, had in mind.

Senator BYRD. Mr. Chairman, I simply want to say again, I think
this has been helpful. Where is the point that we should attack?
Should it be the Federal agency that oversees safety? Is that where
the problem is? I think there ought to be stricter enforcement.
There ought to be assurance that the agency will do its best to do
its duty.

It seems to me that there is a kind of a mental attitude here,
and mind set that yes, it is dangerous, mining is dangerous, but
these violations will pay the fines, but maybe they can be nego-
tiated downward, we’ll just keep on doing it. I think there ought
to be tough enforcement with this idea in the background that
we're going to close you down. Why shouldn’t this mine have been
closed down? Does anyone want to respond?

Mr. ROBERTS. It is the question, should the Sago Mine—I think
in trying to be as fair as I can be, and as objective as I can be,
I think it would be until a complete investigation is completed, per-
haps we don’t know the answer to that, but I do support Senator,
as I have just previously said, that if there is a pattern here, which
is part of the law that was alluded to previously, I think that is
the ultimate penalty, and it should be carried forward.

Senator BYRD. Mr. McAteer, did you want to respond to Mr. Hat-
field’s remarks regarding the reliability of safety devices?

Mr. MCATEER. Yes, I do Senator, and I have to take exception
to his remarks. These devices have proved to be reliable. They are
not perfect. It would be, in a perfect world, better to have a device
that could communicate both ways. This device communicates one
way, it is a step. The way we improve technology in this country,
is not—the perfect is the enemy of the good. We have to put in
what we have, and get them there, and then make that very next
step, and unfortunately Mr. Hatfield’s comments are suggestive of
what we’ve worked with in the past. Some in the industry have
had an attitude of suggesting that they won’t take that step.
They’ll wait until the perfect is in place, and that day never comes.
That’s the unfortunate part of our situation at the present time.

Senator BYRD. Mr. Hatfield, did you want to take 30 seconds for
any response to what has been said?

Mr. HATFIELD. I certainly agree with Mr. McAteer’s point that
we can’t wait until the solution is perfect to implement it. I don’t
think any of us around this table believe we can wait for perfection.
We've got to make our coal miners safer today, and that’s got to
be the utmost priority. But, I believe we continue to have to deal
with the challenge of how do you keep an explosion from blasting
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away the antennas, and the cables, and everything else that we use
to support these systems, and still maintain that line of commu-
nication through 300 feet of rock. I'm only pointing out there are
technical issues that we need to move forward with, and that’s the
first one to tackle, and we certainly want to tackle it.

Senator BYRD. Thank you.

Mr. MCATEER. If I could on that question, there is no question
that part of the mine is destroyed in an explosion, and at the time
of an explosion, part of the mine is not destroyed at the time of the
explosion. The concept behind the internet is that we have multiple
nodes, so if part of it goes down, all of it doesn’t go down. That’s
the concept that we need to adopt in the mines, multiple redundant
systems that can be overlaid. In the case of the transponder, and
this device here, the mine company—the Australian mine company
that puts this together has suggested, that if you lose communica-
tion they can take a loop antenna, and put it on the surface, and
then you can reignite the ability to communicate underground from
the surface, and they’ve done that in other countries. Redundancy.

Senator SPECTER. Thank you very much, Senator Byrd. Senator
Harkin, did you have anything else?

Senator HARKIN. No. Just when you were speaking Mr. Hatfield,
I thought about redundancy. That is what you do, you build in re-
dundancy, and there may be some technologies I'm not aware of.
I'm not aware of this surface device you’re talking about, but I'm
sure there are new technologies out there of which I'm totally un-
aware of that help.

Mr. HATFIELD. I thoroughly agree. Redundancy can be part of the
solution.

bSenator SPECTER. Redundancy is something Senator’s know a lot
about.

Well, thank you very much. Mr. Hatfield, Mr. McAteer, Mr.
Hamilton, Mr. Roberts, Mr. Watzman, thank you very much for
coming in today, and we will be pursuing the matter, I know all
of you will be too.

ADDITIONAL PREPARED STATEMENT

The subcommittee has have received a prepared statement from
the National Stone Sand & Gravel Association that will be included
in the record at this point.

[The statement follows:]

PREPARED STATEMENT OF CHARLES E. HAWKINS, III, CAE EXECUTIVE VICE
PRESIDENT AND COO, NATIONAL STONE SAND & GRAVEL ASSOCIATION

Mr. Chairman, the National Stone Sand & Gravel Association (NSSGA) appre-
ciates the opportunity to submit a statement for the record of this oversight hearing
on the Mine Safety and Health Administration (MSHA) and its regulatory and en-
forcement programs.

Based near the nation’s capital, NSSGA is the world’s largest mining association
by product volume. Its member companies represent more than 90 percent of the
crushed stone and 70 percent of the sand and gravel produced annually in the
United States and approximately 115,000 working men and women in the aggre-
gates industry. Sale of natural aggregates (crushed stone, sand and gravel) gen-
erates nearly $38 billion annually for the U.S. economy. The estimated output of ag-
gregates produced in the first half of 2005 was 1.3 billion metric tons, a four percent
increase over the same period in 2004 (2.85 b MT). According to the U.S. Geological
Survey, the significant increases in aggregates production were due to the increase
in construction activity, which has risen every year for the past decade. Construc-
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tion spending amounted to $617.9 billion during the first half of 2005, a nine per-
cent increase over the same period in 2004.

Aggregates are used in nearly all residential, commercial and industrial building
construction and in most public works projects, such as roads, highways, bridges,
railroad beds, dams, airports, water and sewage treatment plants and tunnels.
While the American public pays little attention to these raw natural materials, they
go into the manufacture of asphalt, concrete, glass, paper, paint, pharmaceuticals,
cosmetics, chewing gum, household cleansers, and many other consumer goods.

The events in the Sago Mine and Aracoma Coal Alma No. 1 Mine disasters are
tragic and the loss of even one life, let alone 14 lives, is devastating. Nevertheless,
the safety record of the mining industry, and the aggregates industry in particular,
has improved due to a heightened level of effort invested by the industry to sustain
an improved performance. The improvement in the aggregates industry safety
record is attributable to a combination of more effective safety and health programs
developed and implemented by the industry over the past decade in response to in-
creased Mine Safety and Health Administration regulation of the mining industry
and heightened enforcement.

The first priority for the aggregates industry is and will continue to be the safety
and health of its miners. The industry recognizes that its employees are its most
valuable asset, an asset that must be protected for the well being of the industry
now and in the future. As the workforce ages, it has become increasingly difficult
to recruit new miners to the industry. Maintaining an excellent safety record
through the implementation of effective safety and health programs is considered
a critical element for attracting and keeping a highly skilled workforce. Members
of the National Stone, Sand & Gravel Association have developed and agreed to a
set of guiding principles to assist member companies in their efforts to understand
the importance of safety to their individual organizations as well as to the industry
as a whole. In addition, a safety pledge was developed in 2002 incorporating the
safety guiding principles. More than 90 percent of the operations of NSSGA member
companies are now covered by this pledge, signifying the importance of safety and
a commitment toward ensuring the safety and health of all their employees.

Recent news articles have ascribed some of the responsibility for the Sago incident
to the cooperative alliances MSHA has signed with the industries it regulates, im-
plying an inappropriately close relationship. We would argue the opposite. The
NSSGA and MSHA formalized the first such alliance in 2002, setting forth a cooper-
ative agreement to develop programs and tools for the improvement of safety and
health in the aggregates industry. The resulting reduced incidence rates speak for
themselves.

It should also be noted that MSHA has similar alliances with labor organizations,
including the International Association of Bridge, Structural, Ornamental and Rein-
forcing Iron Workers and the International Union of Operating Engineers. Impor-
tant alliances also exist with the National Safety Council and the American Society
of Safety Engineers. Through these alliances, MSHA has been able to enhance its
mission of protecting worker safety and health.

Another collaborative effort resulted in the MSHA Part 46 “Training and Retrain-
ing of Miners” regulation in 2000. This excellent regulation ensures every miner
knows and understands how to perform their job safely by covering the important
safety and health information prior to starting work and annually thereafter. This
regulation was developed collaboratively, with input from both labor and industry
groups, guaranteeing support of the rule by all involved stakeholders and assuring
their commitment to the ultimate goal of injury reduction. The Coalition for Effec-
tive Miner Training included many industry groups working in a joint industry/
labor arrangement in conjunction with MSHA to develop an effective standard for
the aggregates industry. The Part 46 regulation resulted from this effort.

In another example, the NSSGA and MSHA developed a cooperative workplace-
based sampling training program of noise and dust monitoring workshops. A part-
nership agreement was signed and the training workshop program launched on De-
cember 1, 1997. These workshops have been given to industry representatives using
training specialists from the Mine Safety Academy every year since 1997. These
workshops have won two awards from Innovations in American Government for this
joint venture aimed ay reducing hearing loss and silicosis through a program of rec-
ognition, evaluation and control of workplace hazards.

The NSSGA/MSHA alliance was further enhanced by an ad hoc coalition con-
sisting of the U.S. aggregates industry (NSSGA and MSHA) and the quarrying in-
dustry (Health & Safety Executive and the Quarry Products Association) in the
United Kingdom (England). This informal alliance was developed to share best prac-
tices between the countries in a similar industry.
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Based on the sharing of information about successful programs in the UK, the
NSSGA/MSHA Alliance has moved forward with joint efforts to implement programs
that will further improve the safety and health of U.S. aggregates miners. The alli-
ance first assembled a Data Mining Task Force to review the incident data (not fa-
talities) with the hope of elucidating specific areas where efforts could be targeted
to reduce injuries. It is this focus on incidents, rather than the focus on fatalities,
that offers the best chance of improving the safety performance and at the same
time reducing fatalities.

Simultaneously, the alliance began working on a model safety and health program
to take the best of industry and develop a model that could be used by both small
and large aggregate producers to develop a safety management system. This re-
sulted in the publication in December 2005 of the “Core Principles of a Safety Pro-
gram” by the Alliance. It is available free on the MSHA and NSSGA websites.

At present, the Alliance is working on promoting safety and health through the
publication of “rip & share” safety tools in the bimonthly association magazine and
articles on timely safety topics for the industry to use in improving their safety pro-
grams. MSHA and NSSGA member company representatives jointly develop these
tools. The cooperative relationship has made great strides toward improving the
safety of the aggregates industry.

You can see this clearly using the data required to be submitted by mine opera-
tors on injuries/illnesses and manhours. The attached chart “Comparison of Aggre-
gate Industry Workhours vs. Incident Rates” shows that even with an increasing
number of hours worked at aggregates producers’ sites there has been a significant
reduction in the total incidence rate in the industry. The second chart “Aggregate
Industry Incident Rates 1989-2004” shows this data broken down by aggregates in-
dustry sector. More progress has been made since 2002 through the cooperative ef-
forts of the NSSGA/MSHA Alliance.

In no way does the NSSGA/MSHA Alliance interfere with the compliance program
of the agency. MSHA has an important role in ensuring that safety at aggregates
mines and quarries maintain standards that protect employees. The MSHA enforce-
ment program operates independently of any of the cooperative industry alliances.
The Mine Safety Act, unlike any other safety agency, requires complete inspections
of every mine property 2 or 4 times per year depending on whether it is surface
or underground, respectively.

The mining industry is more heavily regulated and inspected than general indus-
try covered under the Occupational Safety and Health Administration regulations.
It is important that caution be exercised before rushing to impose more regulations
on the mining sector. Careful study of the programs in place must be made and ef-
fective enforcement ensured.

NSSGA believes that the cooperative relationship the aggregates industry has de-
veloped with MSHA has led to increased safety for aggregate industry employees.
We believe that these relationships rather than being discouraged should be encour-
aged. They are especially helpful to the small- and medium-sized companies that are
unable to afford a staff safety professional by providing the mechanisms necessary
for continuous improvement to the safety and health of aggregate workers.

b NSSGA appreciates the opportunity to provide comments to this very important
earing.

ADDITIONAL COMMITTEE QUESTIONS

Senator SPECTER. There will be some additional questions which
will be submitted for your response in the record.

[The following questions were not asked at the hearing, but were
submitted to the witnesses for response subsequent to the hearing:]

QUESTIONS SUBMITTED TO DAVID G. DYE

QUESTIONS SUBMITTED BY SENATOR ARLEN SPECTER

Question. Has the Department made a decision whether to appeal citations invali-
dated and penalties reduced in the Jim Walters Resources Case?

Answer. On January 17, 2006, Solicitor of Labor Howard Radzely responded to
your letter of November 22, 2005, suggesting that the Department should appeal a
decision of a Federal Mine Safety and Health Review Commission (FMSHRC) Ad-
ministrative Law Judge dismissing some of the citations against Jim Walters Re-
sources in connection with the September 2001 explosion at the JWR#5 Mine. The
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Solicitor’s letter explains that on December 1, 2005, MSHA appealed the decision.
A copy of that letter, which explains the specific issues appealed, is attached.

Question. Please provide me documentation of the 16 unwarrantable failure orders
the agency issued to Sago Mine in 2005, including specification of what conditions
caused MSHA inspectors to issue these orders, and whether any of these conditions
that led to the issuance of these orders led to the accident on January 2, 2006.

Answer. The table below offers a description of each of the 16 unwarrantable fail-
ure orders issued to Sago Mine in 2005. It is important to remember that the inves-
tigation of the Sago Mine accident is ongoing, and the cause of the accident is at
this time unknown. In addition, all of these conditions were fully corrected before
normal mining activity was allowed to resume in the affected area.

Violation number and Date

Regulation and type action

Condition

7097825—5/20/05

7097827—5/20/05

7097835—6/02/05

7097941—7/12/05

7098153—38/16/05

7098154—38/16/05

7098158—38/16/05

7098159—38/16/05

4890534—9/12/05 ...

4890535—9/12/05 ...

4890536—9/12/05

75.400—104 D-1 Citation ..........

75.360(a)(1)—104 D-1 Order .....

75.340a (1)()—104 D-1 Order ..

75.203(b)—104 D-2 Order .........

75.202(a)—104 D-2 Order .........

75.380(d)(1)—104 D-2 Order .....

75.364(b)(1)—104 D-2 Order ...

75.340(a)(1)(i}—104 D-2 Order

75.400—104 D-2 Order ....

75.400—104 D-2 Order ....

74.400—104 D-2 Order ..............

Loose coal permitted to accumulate at the No. 3
Belt Drive and Take-up. Condition was obvious
and extensive.

Inadequate examination of the area cited in the
D-1 citation. The mine examiner failed to iden-
tify and record this hazard.

Battery charging station was located in the pri-
mary escapeway. The air current ventilating the
charger was coursed directly to the two working
sections instead of to the return entry. Repet-
itive citation and the conditions were obvious.

The mining methods used exposed the miners to
hazards related to reduced pillar size. The No. 5
entry was driven off sites to the point that in
60 feet of face advancement the pillar width
was reduced to 10 feet. No. 9 entry off sites
and cut into the No. 8 entry in only 56 feet of
development. Management failed to provide a
sight line and exposed the worker to the hazard
of overriding forces.

Mine roof and ribs were not controlled in the sec-
tions where the miners work or travel. There
were two prior serious accidents. The conditions
were obvious and extensive.

Primary intake escapeway from the pitmouth to the
No. 3 Belt Head had loose hazardous roof for 50
feet and loose hanging roof through out the
area. Also, the travelways were obstructed. This
was obvious and extensive and prevented safe
passage.

Inadequate examination of the primary escapeway
for the above order. Management failed to iden-
tify and record obvious and extensive hazardous
conditions in the weekly examination book.

Battery charging station was located in the pri-
mary escapeway. The air current ventilating the
charger was coursed directly to the two working
sections instead of to the return entry. Repet-
itive citation and the conditions were obvious in
an area that required a pre-shift examination to
be conducted.

Accumulations of loose dry coal were permitted to
accumulate around and under the No.6 Belt
Drive and Take-up. Extensive and obvious.

Accumulations of loose dry coal were permitted to
accumulate around and under the No. 5 Belt
Drive and Take-up. Extensive obvious, and re-
petitive.

Accumulations of loose dry coal were permitted to
accumulate around and under the No. 4 Belt
Drive and Take-up. Extensive, obvious, and re-
petitive.
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Violation number and Date Regulation and type action Condition

4890537—9/12/05 75.1403—104 D-2 Order ............ Walkway along the Nos. 6, 5, and 4 Belt Conveyors
Belt Drives and Takes-ups were obstructed with
deep mud and water. This hazard was obvious,
extensive, and repetitive.

An inadequate pre-shift examination was con-
ducted as identified in the previous 4 orders.
Examiner failed to identify the obvious and ex-
tensive hazards and record them in the exam-
ination book.

7098364—9/18/05 .....ovveorrii 75.330(b)(1)—104 D-2 Order ..... | Line curtains used to ventilate the Number 7 and
8 entries were rolled, thereby interrupting the
face ventilation. No movement of air could be
detected with a smoke tube and 0.5 percent
methane had accumulated. This condition was
obvious. Management was present and allowed
this condition to exist.

7149865—11/8/05 .....ooovrvrrenees 75.360(f)—104 D-2 Order .......... The MSHA inspector issued 6 S&S citations and
none of the hazards were identified and re-
corded in the pre-shift examination book. All of
these citations were in the area that was exam-
ined by mine management.

Obvious and extensive accumulations of loose coal,
coal fines, and float dust were permitted to ac-
cumulate in the 006 MMU. This was a repetitive
condition that was obvious and extensive.

4890539—9/12/05 75.360—104 D-2 Order ....

7098644—12/14/05 ... 75.400—104 D-2 Order ....

Question. I note that recommendations by MSHA for criminal prosecutions had
declined from 38 in 2000 to 12 in 2004; we would like some specification as to what
recommendations there [are] on criminal prosecutions.

Answer. MSHA is unaware of the source of information indicating that the agency
made 38 criminal referrals to the Department of Justice in 2000, or that the agency
made 12 such referrals in 2004. According to the agency’s information, the following
criminal referrals have been made since 1998, along with the most recent informa-
tion regarding the disposition of those referrals by the Department of Justice. Please
note that the Office of the United States Attorney to whom MSHA makes these re-
ferrals may take several years to decide how to proceed on a particular referral.

Please also note that the number of referrals in any given year will vary due to
factors beyond the agency’s control.

1998 ... 8 4 4 50.0 50.0
1999 ... 18 13 5 122 27.8
2000 ... 18 8 10 444 55.6
Avg 1998-2000 ... 14.7 83 6.3 55.6 4.4
2001 ... 9 4 5 4.4 55.6
2002 ... 8 2 4 2 25.0 50.0
2003 ... 3 1 1 1 333 333 333
2004 ... 3 1 1 1 33.3 33.3 333
2005 ... 4 | 1 I 25.0 75.0
Avg 2001-2005 ... 54 1.6 24 1.8 21.2 39.4 333

Includes pleas, convictions, acquittals, and pre-trial diversions (diverted out of the criminal system).

Question. Is the Acting Assistant Secretary, David Dye, seeking appointment as
permanent administrator of MSHA?

Answer. On September 15, 2005, the President nominated Richard E. Stickler of
West Virginia to be Assistant Secretary of Labor for Mine Safety and Health.

QUESTIONS SUBMITTED BY SENATOR RICHARD C. SHELBY

Question. As we all know the work of a coal miner is desperately important to
the life of our economy. But the job of the coal miner is also extremely dangerous
and requires that measures are taken and standards are in place and that those
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safety standards are enforced. In light of the Sago mine disaster, is MSHA properly
staffed and funded to carry out its mission to protect the safety of America’s miners?

Answer. Yes. Congress has appropriated sufficient funding for MSHA to carry out
its mission. The number of Federal mine inspectors has remained relatively con-
stant over the last ten years, from a low of 902 in 1998 to a high of 986 in 2003.

MSHA ENFORCEMENT PERSONNEL

Year Coal ’Y:gtna[:] ;gf Total
1996 690 289 979
1997 634 272 906
1998 615 287 902
1999 631 318 949
2000 660 305 965
2001 653 326 979
2002 605 339 944
2003 621 365 986
2004 579 371 950
2005 584 357 941

More importantly, the inspection workload has remained steady at 15 mines per
inspector in each of the last ten years. The number of coal mines decreased 26 per-
cent over the last ten years but the number of coal mine inspectors declined only
15 percent during that time. Consequently, the coal mine inspector’s workload has
declined. In the late nineties there were 3.8 coal mines for each inspector. Since
2000, that workload has been reduced to 3.3 coal mines for each inspector.

Although the workload has remained relatively constant, inspection activity, as
measured by the average number of hours Federal inspectors spend at each mine,
has increased 14 percent in the coal sector to 219 hours per mine over the last five
years (2001-2005) compared to 192 hours per mine over the previous five years
(1996-2000). MSHA has been able to retain its enforcement capacity through man-
agement efficiencies such as optimizing office locations and reducing the paperwork
burden on inspectors.

In 2005, MSHA issued the highest number of citations and orders since 1994. In
recent years, MSHA increased its use of “withdrawal orders” to gain compliance
with the standards. The use of this powerful enforcement tool—withdrawal orders
require miners to be removed from the area affected by the order, often disrupting
production—increased 17 percent over the last five years when compared to the pre-
vious five years. MSHA issued more “withdrawal orders” in both 2004 and 2005
than in any year since 1994.

These increased levels of enforcement have helped reduce mining injury and fatal-
ity rates to historic lows. In 1978, the first year the MSHA operated under the new
Mine Safety and Health Act of 1977, 242 miners died in mining accidents. Last
year, there were 57 mining fatalities, 22 at coal mines and 35 at metal and
nonmetal mines. From 2000 to 2005, the mining industry experienced a 33 percent
decrease in fatal accidents nationwide—with coal mines seeing a 42 percent decline.
The coal mine lost-time injury rate declined one-third over the last five years.

Question. There has been a lot of talk about the communications devices and safe-
ty equipment available to mine workers and mine operators. What are the practical
applications of these devices and more to the point, do they work? Where are they
being used, with success, in deep coal mines?

Answer. Currently, the only MSHA-approved communication systems that are
available to mine operators, for use in gassy mines, are mine page phones, leaky
feeder communication systems (which use hand-held radios) and the Australian-
manufactured PED and Tracker IV TAG Systems. Mine page phones and leaky feed-
er systems require underground power and interconnecting wires. Communications
provided by these systems could be compromised in the event of an emergency, fire
or explosion.

MSHA has reviewed several installations of the Mine Site Technologies PED Cap
Lamp/Paging system to determine if it is a viable solution to the mining industries’
communications concern. There are a limited number of PED installations currently
in the United States, and there have been installation and reliability problems with
the system reported in the past by mine operators. MSHA investigators have re-
cently visited PED installations at Peabody’s Air Quality and Twentymile Mines
and Consol Energy’s Blacksville and Robinson Run Mines. MSHA has plans to
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evaluate the PED installation at BHP’s San Juan Mine, the only U.S. mine with
a surface-installed antenna loop.

MSHA specialists are evaluating the Australian-made Mine Site Technologies
Tracker IV TAG system, which is used to identify the general location (within zones)
of miners underground. This system is not currently in use in the United States,
but is installed in one underground coal mine in Australia. Due to the need for un-
derground power for these two systems, MSHA will evaluate their ability to remain
f_unctional after power is interrupted as is often the case after an explosion or mine
ire.

One of the significant obstacles that we encounter in dealing with the currently
available technology is that most systems are not designed for hazardous location
use. Systems intended for use in underground gassy mines, if not properly designed,
could themselves present an explosion hazard. The current availability of commu-
nications equipment that is designed for hazardous location use is very limited.

In response to MSHA’s recent Request for Information (RFI), we have received
over 50 proposals from manufacturers for evaluation of emergency communication
and tracking systems. Additional proposals are still being received on a daily basis.
MSHA is currently reviewing these proposals, arranging meetings with the manu-
facturers and field testing of the systems. MSHA has posted an internet request for
manufacturers of advanced communication and tracking systems to contact MSHA
to partner in the development of mine-worthy systems. We have already met with
manufacturers of several very promising systems. We are focusing our review of
emergency systems on those systems that do not rely on a wire back-bone and that
would remain functional in a fire or explosion. Once systems have proven to be
mine-worthy and can provide the desired emergency operations, MSHA will assist
the manufacturers in obtaining MSHA approval.

Our most current findings on these and other communications and tracking tech-
nologies, including the PED and Tracker IV Tag systems, can be found at: http:/
www.msha.gov/Techsupp/PEDLocatingDevices.asp

MSHA is also working with NIOSH and equipment manufacturers to test and de-
velop thru-the-earth, electromagnetic, locator beacons that may be able to locate
miners who have become trapped in the mine. This system may also be able to work
with existing proximity systems that MSHA helped develop for underground mines,
to prevent miners from being injured by mining equipment. This technology is
promising, but needs further development.

MSHA strongly believes that this approach will lead to much improved technology
being made available to mine operators to respond to any future emergencies.

Question. What are the protocols or requirements for life support and rescue
equipment in a mine?

Answer. At the time of the Sago accident, MSHA regulations required the oper-
ator to provide one approved self-contained self-rescuer (SCSR) for each miner who
goes underground as well as for each visitor who go underground. An SCSR must
have the capacity to protect the individual one hour or longer. On March 9, 2006,
MSHA published an emergency temporary standard (ETS) requiring operators to
immediately provide an additional SCSR for each miner and to provide caches of
SCSRs for each miner at strategic locations in the mine if it takes longer than one
hour to exit the mine. Training in evacuation procedures and use of multiple SCSRs
is also required. In addition, the ETS requires operators to install lifelines to the
surface from working face areas through both escapeways. Finally, the ETS requires
mine operators to notify MSHA of mine accidents within 15 minutes.

Question. Are the current laws and regulations sufficient to address the issues,
or do we need to take new action?

Anwer. The Mine Safety and Health Act of 1977 is a strong and effective worker
protection statute that has contributed to the remarkable reduction in accidents, in-
juries and illnesses in our nation’s mines. The Department has proposed to amend
the Act to increase the maximum civil penalty for flagrant violations from the cur-
rent $60,000 to $220,000 to address egregious violations.

MSHA’s comprehensive safety and health standards are constantly being re-
viewed and adjustments made to improve them or address newly recognized haz-
ards. MSHA issued an Emergency Temporary Standard on March 9, 2006, to ad-
dress underground supplies of oxygen generating breathing devices, training, life-
lines and immediacy of accident notification.

Question. Often we hear of mines being fined and then having those fines reduced.
Is this common practice? Does this affect the amount of negligence at the mine?

Answer. If a penalty is contested by the mine operator, it is tried before an admin-
istrative law judge of the Federal Mine Safety and Health Review Commission, an
independent adjudicatory body. Approximately 6 percent of MSHA’s proposed civil
penalty assessments are contested each year and 2.5 percent of proposed civil pen-
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alties are reduced as a result of this litigation. For the period 1996-2005, the $225
million in proposed civil penalties were reduced by $24 million through litigation.
I do not believe the reduction in civil penalties that occurs through litigation materi-
ally affects the amount of negligence at mines.

Question. How often does MSHA have enforcement personnel at a facility?

Answer. The Mine Act requires that MSHA make inspections of each underground
mine in its entirety at least four times a year and of each surface mine in its en-
tirety at least twice a year. The Mine Act also requires additional spot inspections
and investigations to monitor and address conditions such as the liberation of cer-
tain quantities of methane, investigations of accidents, and responding to hazardous
condition complaints. Therefore, MSHA enforcement personnel are frequently at
mines carrying out the inspections and investigations required under the Mine Act.

In 2005, enforcement personnel spent over 685,000 hours at mining operations—
about 434,000 hours at coal mines and 251,000 hours at metal and nonmetal mines.
There were MSHA enforcement personnel at mine sites every day last year.

The amount of time enforcement personnel spend at any particular mining oper-
ation is contingent on a host of factors, including the size and type of the operation,
the condition of the mine, and the number of days the mine is open or in production.
Because underground coal mines are generally more hazardous work environments
than other types of mines, MSHA enforcement personnel spend more time at under-
ground coal mines than at other types of operations.

In 2005, MSHA spent, on average, over 60 days at each underground mine that
produced coal during at least part of the year. On many of these days there were
multiple inspectors at these mines. There were over 100 underground coal mines at
which MSHA enforcement personnel spent over 100 days on site, with 16 of these
mines having MSHA personnel on site more than 200 days during the year.

Question. Explain the process for enforcing regulations and any subsequent ap-
peals process for fines levied.

Answer. MSHA conducts frequent inspections of the Nation’s mines to ensure
compliance with MSHA’s safety and health standards. If an inspector finds a viola-
tion of a standard, he must issue a citation or, in certain specified circumstances,
a withdrawal order. In addition, MSHA, applying statutory criteria, proposes a civil
penalty for every violation. If a citation, order, or penalty is contested by the mine
operator, it is tried before an administrative law judge of the Federal Mine Safety
and Health Review Commission, an independent adjudicatory body. The judge’s de-
cision may be appealed to the 5-member Commission, and the Commission’s decision
may be appealed to a U.S. Court of Appeals. Although the judge and the Commis-
sion are required to apply the same penalty criteria as MSHA, they are not bound
by MSHA'’s penalty proposal. In contested cases they frequently reduce MSHA’s pen-
alty proposal, often significantly.

Question. What is MSHA doing to ensure that we continue to reduce the risk of
mining to miners?

Answer. MSHA is relying on all its statutory tools to ensure that we continue to
make mining a safer occupation. MSHA is committed to strong, fair and consistent
enforcement. For example, last year MSHA completed 99.6 percent of its statutory
coal mine inspections and continued to respond to every hazard complaint received.
MSHA also has an active training and education program including an office de-
voted to assisting small mines with their compliance responsibilities. In addition,
compliance assistance is available to all mine operators who face challenges in un-
derstanding mining’s risks and dealing with compliance issues across the board.
MSHA is also supporting research efforts by NIOSH into new technologies for im-
proved mine safety and health. In addition, MSHA is using its own resources to test
and develop new technologies for mine emergencies including use of robots and
sensing devices that will de-energize equipment before it can injure or kill a miner
working in close proximity.

QUESTIONS SUBMITTED BY SENATOR ROBERT C. BYRD

Question. Why did it take two hours for MSHA to be notified of the Sago explo-
sion?

Answer. The mine operator is responsible for immediately notifying the appro-
priate MSHA district office once an accident occurs, as required by MSHA regula-
tions at 30 CFR 50.10. It should be noted that MSHA provides a 24/7 emergency
answering service number for the operator to use if the operator is unable to reach
appropriate district personnel. The emergency number is listed in 30 CFR 50.10 and
on MSHA’s website and is regularly made known to mine operators through various
methods. When the mine operator calls the emergency toll-free number, the answer-
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ing service immediately contacts the appropriate MSHA headquarters official who
then immediately notifies the district office. This service has been provided to the
mining industry for many years.

The management at the Sago mine had the telephone numbers of persons in the
district that had jurisdiction over the mine. According to MSHA'’s telephone logs, the
mine operator began to call MSHA personnel at approximately 8:15 a.m. on January
2, 2006. At approximately 8:30 a.m. the mine operator was able to speak with an
MSHA field office supervisor. Sago management also did not contact MSHA’s emer-
gency answering service number. The issue of immediate notification is currently
being examined by MSHA’s accident investigation team and enforcement action will
be taken if appropriate. On March 9, 2006, MSHA published an emergency tem-
porary standard that, among other things, defined the requirement to immediately
notify MSHA of accidents by clearly stating that such notification must be without
delay and within 15 minutes.

Question. Given the 2.5 hours it took MSHA to be notified of the underground
Alma fire, what is wrong with MSHA’s notification system?

Answer. Under MSHA regulations, the mine operator is required to immediately
notify the Agency when an accident occurs. If the operator fails to immediately con-
tact MSHA, the Agency’s response and rescue efforts suffer accordingly. The man-
agement at the Alma mine had the telephone numbers of persons in the district that
had jurisdiction over the mine. As noted above, Alma mine management also had
access to the Agency’s 24/7 emergency answering service number. MSHA’s accident
investigation team has begun a careful and thorough process to examine this issue
and will issue a report of its findings and enforcement action will be taken if appro-
priate. On March 9, 2006, MSHA published an emergency temporary standard that
defined the term “immediate” to mean “at once without delay and within 15 min-
utes.” In the event that communications are lost due to an emergency or other unex-
pected event, the term “immediate” means “at once without delay and within 15
minutes of having access to a telephone or other means of communication.”

Question. Why did it take six hours for rescue teams to arrive at Sago?

Answer. It was the responsibility of Sago mine management to provide the serv-
ices of mine rescue teams for the rescue and recovery effort. MSHA regulations at
30 CFR 49.2(f) state that the mine rescue station(s) with which the two teams re-
quired to be available at each mine are associated must be located within two hours
ground travel time from the mine. In addition, 30 CFR 49.2(g) requires that the
teams present themselves at the mine within a reasonable time once notification is
given. The explosion occurred at approximately 6:30 a.m.; MSHA was notified at ap-
proximately 8:30 a.m.; and the first two mine rescue teams arrived at approximately
11:00 a.m., or 4.5 hours after the explosion. The teams were prepared to go under-
ground at noon. However, even with mine rescue teams on the premises, the condi-
tions within the mine had to be determined safe enough for their entrance (e.g., be-
cause of possible elevated carbon monoxide levels and the risk of secondary explo-
sions due to high methane levels). At approximately 5:20 p.m., teams were sent into
the mine to begin rescue work after MSHA and State officials determined that this
work could safely commence. The time that the two mine rescue teams were notified
will be determined during the accident investigation. Each distinct response issue
is currently being investigated by MSHA’s accident investigation team, which will
produce an independent report of its findings, and enforcement action will be taken
if appropriate.

Question. Why is a rapid notification and response system not available?

Answer. Under MSHA regulations, the mine operator is required to immediately
notify the Agency when an accident occurs. If the operator fails to immediately con-
tact MSHA, the Agency’s response and rescue efforts suffer accordingly. The man-
agement at the Sago mine had the telephone numbers of persons in the district that
had jurisdiction over the mine. As noted above, Sago mine management also had
access to the agency’s 24/7 emergency answering service number. This emergency
number has been published in 30 CFR Part 50 for many years.

A mine rescue team’s availability in relation to mine emergency response is gov-
erned by MSHA’s regulatory requirements. Coupling a reasonable period of time to
get to the mine rescue station with a 2-hour ground travel distance from the mine
rescue station, one could realistically expect a 2- to 3-hour response time by mine
rescue teams. Underground fires and explosions result in conditions that must sta-
bilize over a period of time before rescuers can safely enter the mine. Under MSHA’s
mine emergency response requirements, mine rescue teams almost always arrive at
emergency sites before the conditions are safe enough for them to enter the mines.
MSHA’s recent Request for Information (RFI) asks for comments from the public on
mine rescue procedures and mine technologies.
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Question. Why does MSHA not require more than two rescue teams at every mine
in case of emergency?

Answer. The legislative history for section 115(e) of the Mine Act indicates that
Congress considered the ready availability of mine rescue capability in the event of
an accident to be a vital protection for miners. In responding to the direction of Con-
gress in section 115(e) of the Act, the rulemaking process addressed, and the final
Part 49 rule required the ready availability of two mine rescue teams for each un-
derground mine. In the discussion and summary of the final rule for Part 49, MSHA
addressed hundreds of comments and statements.

Since its inception, compliance with Part 49 has been accomplished by company
teams, contract teams and state-maintained teams. Historically, the industry’s re-
sponse to accidents has included sending additional mine rescue teams, equipment,
and personnel to emergency sites. This additional response is voluntary and not
mandated. Notably, there was no shortage of well-trained mine rescue teams at the
Sago and Alma mines. Following the Sago and Alma tragedies, MSHA is evaluating
the current needs and response capabilities for effective mine rescue.

It is important to remember that mine rescue teams using breathing apparatus
perform a very specialized function and are only used in conditions where there is
irrespirable air as the result of a fire or explosion. The vast majority of mining acci-
dents are handled without the need for mine rescue teams.

Question. Given how many rescue teams were borrowed at Sago, how prepared
is a coal operator who meets MSHA’s minimum requirement of two rescue teams
per mine?

Answer. Two mine rescue teams are able to conduct the initial phases of a rescue
and recovery operation. One team conducts mine exploration while the other team
backs them up at the fresh air base. If the emergency event extends beyond a period
of 8 hours additional teams are essential. Historically, most mine emergency events
last well beyond 8 hours. The industry presently relies on the rest of the mining
community to provide additional teams necessary to respond to emergency events.
This has proven to be a reliable process in the past.

Question. What would have happened if other operators were not able to loan res-
cue teams?

Answer. Historically, the mining industry has demonstrated their willingness to
assist other companies in an emergency situation. Inability or refusal to lend rescue
teams to other mines has simply never occurred. If other operators had not re-
sponded to the Sago disaster, the company would have had to rely on State teams
in West Virginia and other state maintained teams. In addition, MSHA’s Mine
Emergency Unit (MEU) would assist these teams in the rescue operations.

Question. Given the number of rescue teams used at the Sago and Alma Mines,
how stressed is the system right now? What happens if another mine rescue should
be necessary in the coming days?

Answer. An adequate number of teams responded to the Sago and Alma accidents.
If another accident were to occur that required mine rescue teams to intervene, his-
tory has shown the teams that responded to Sago, Alma, and/or other teams would
be able and willing to respond. There are almost 190 mine rescue teams throughout
the United States, available to respond to mine emergencies when needed.

Question. In 2002, why did MSHA acknowledge the need to increase the number
of mine rescue teams, but then withdraw its assessment of current regulations?

Answer. The number of mine rescue teams has declined over the years, as has
the number of mines. MSHA looked at regulations that would increase the number
of these teams and held a public meeting in March 2002 in Barbourville, Kentucky
to gather current ideas and suggestions concerning mine rescue capabilities and pre-
paredness. Both labor and industry stated that cost is the major factor considered
in establishing a mine rescue team. Recommendations to MSHA focused on incen-
tives, particularly reducing penalties for violations if a mine had a mine rescue
team. Legally, MSHA could not adopt that approach. Therefore, MSHA withdrew
the mine rescue agenda item and issued two Program Information Bulletins that
addressed mine rescue cost concerns related to training and technical assistance.

Question. Without regulations, how can MSHA address recalcitrant coal operators
who comply only with the minimum requirements for mine rescue?

Answer. Mine operators who comply with the legal requirements of the Mine Act
and MSHA regulations are meeting the requirements of the law and are providing
the degree of protection required by the Mine Act. MSHA is actively developing reg-
ulations to ensure that miners are protected during a mine emergency. For example,
on March 9, 2006, MSHA published an emergency temporary standard requiring op-
erators to immediately provide an additional SCSR for each miner and to provide
caches of SCSRs for each miner at strategic locations in the mine if it takes longer
than one hour to exit the mine. Training in evacuation procedures and use of mul-
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tiple SCSRs is also required. In addition, the ETS requires operators to install life-
lines to the surface from working face areas through both escapeways. Finally, the
ETS requires mine operators to notify MSHA of mine accidents within 15 minutes.

In addition, on January 25, 2006, MSHA published a Request for Information
(RFI) on issues related to mine rescue teams and mine rescue equipment and tech-
nology. MSHA is in the process of evaluating the comments in response to the RFI
and has in-mine testing underway for several promising communication systems to
aid in mine rescue.

Question. Why did MSHA allow the Sago Mine to continue to operate with a total
of 276 safety violations?

Answer. MSHA does not have the authority to force a mine to permanently cease
operations. Under certain circumstances, MSHA has the authority to suspend min-
ing activity in the area affected by a violation by issuing a “withdrawal order.”
MSHA aggressively exercised its withdrawal authority against Sago Mine in 2005,
issuing 18 separate “withdrawal orders” that shut down mining activity in specific
areas of the mine until health and safety problems were corrected by the operator.
Under the Mine Act, the operator of the Sago Mine has the right to reopen an af-
fected area once all of the safety issues that caused the withdrawal order have been
corrected. Absent a mine-wide hazard, MSHA does not have the statutory authority
to shut down a mine simply because it has a large number of other violations.
MSHA records indicate a total of 208 enforcement actions at the Sago Mine in cal-
endar year 2005.

Question. How did MSHA utilize Section 104 of the Mine Act in regard to Sago,
which authorizes MSHA to close an area of the mine, after 90 days notice to a coal
operator, if MSHA finds an unwarrantable failure to curb habitual violations?

Answer. MSHA utilized section 104(a) citations, section 104(b) withdrawal orders,
section 104(d) citations, section 104(d) unwarrantable failure withdrawal orders, and
section 103(k) withdrawal orders at the Sago Mine. MSHA did not use its “pattern
of violations” withdrawal order authority at the Sago Mine because the mine did
not meet the criteria for a “pattern of violations” under the Agency’s pattern regula-
tion at 30 CFR Part 104. This regulation requires a review of the mine’s compliance
records at least once a year for: (1) a history of significant and substantial (S&S)
violations; (2) use of increasingly stringent enforcement tools; and (3) evidence of the
operator’s lack of good faith in correcting the problem that results in repeated S&S
violations. In the preamble to the pattern regulation, MSHA suggested that a prior
two-year history be used in conducting the pattern review. The Sago mine did not
operate continuously during 2004, making a review for the period of 2004 to 2005
problematic. In addition, the Sago mine changed ownership during 2005, with
changes in company personnel. The accident incidence rate at the mine declined late
in 2005, under the new owner. The fact that Sago received 208 enforcement actions
during 2005 would not, alone, trigger the pattern sanction. The compliance record
had to be reviewed within the context of other pattern criteria. MSHA had appro-
priately increased enforcement at the Sago mine using the tools available under sec-
tions 103, 104, and 107 of the Mine Act.

Question. How many pattern letters or notices did MSHA send in regard to the
Sago Mine?

Answer. None. The mine did not meet the criteria for a “pattern of violations”
specified in 30 CFR 104.

Question. How many pattern letters have been issued since you became Acting As-
sistant Secretary in 2004?

Answer. Since I became Acting Assistant Secretary, MSHA has issued one pattern
letter. Subsequently, the mine operator submitted an action plan to improve safety
at their mine. Evidence showed that improvements did occur and that the operator
was committed to improving safety and health conditions.

Question. How did MSHA utilize Section 108 of the Mine Act in regard to Sago,
which authorizes MSHA to institute a temporary injunction, whenever MSHA finds
a mine operator engaged in a pattern of violations?

Answer. No such injunction has ever been sought or issued in the history of the
Mine Act. In any case, the mine did not meet the criteria for a “pattern of viola-
tions” specified in 30 CFR 104.

Question. How many times has this authority been invoked since you became Act-
ing Assistant Secretary in 2004?

Answer. No such injunction has ever been sought or issued in the history of the
Mine Act.

Question. What influence does the Arlington office have on the size of penalties
assessment by inspectors? Since 2001, have policies been enacted that allow the Ar-
lington office to veto or reduce the size of penalties? Has the Arlington office ever
vetoed or reduced the size of a penalty assessed by an inspector?
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Answer. MSHA'’s inspectors do not determine the amount of civil penalties for the
citations and orders they issue. Almost 98 percent of all civil penalties issued are
assessed by MSHA’s Office of Assessments using its computerized assessment sys-
tem based on criteria in 30 CFR Part 100. The inspectors establish the specific val-
ues for each of the five Part 100 criteria when they issue citations and orders.
Thereafter, the citation and order data is entered into MSHA’s electronic data sys-
tem and subsequently transferred to Assessments for civil penalty determinations.
The remaining 2 percent to 3 percent of civil penalties are for the more egregious
violations that receive special assessments. These assessments are higher fines de-
termined by special assessors in the Office of Assessments using procedures to
evaluate the same five criteria given in 30 CFR Part 100.

MSHA has not adopted any policies since 2001 that allow the Arlington office to
veto or reduce the size of penalties. All penalties are determined by the Office of
Assessments. The Office of Assessments does not seek a consensus among senior
agency officials when determining penalties. I have never reduced an assessment
proposed by the Office of Assessments.

When a civil penalty is issued, the mine operator has 30 days to pay or contest
the assessment. Once a proposed penalty is contested, the Mine Act mandates that
the proposed assessment shall not be compromised, mitigated, or settled except with
the approval of the Mine Safety and Health Review Commission (Commission). In
addition, no penalty assessment, which has become a final order of the Commission
shall be compromised, mitigated, or settled except with the approval of the Court.
Therefore, reductions of civil penalties are made by or approved by the Commission
and its administrative law judges.

Question. MSHA announced on Saturday that it would reassess regulations re-
lated to mine rescue teams and technology. Does this announcement mean that
MSHA made a mistake in abandoning its assessment of these rules in 2002?

Answer. MSHA recently published a Request for Information on Mine Rescue
Equipment and Technology. We did so because significant questions remain about
the availability and reliability of current technology. Promising technologies are
known to us, but practical experience with their use remains very limited. Our deci-
sion to explore these technologies and their potential application in the nation’s
mines is not inconsistent with the decision to remove the previous rulemaking agen-
da item, which was never published as a proposed rule. Recommendations to MSHA
focused on incentives, particularly reducing penalties for violations if a mine had a
mine rescue team. Legally, MSHA could not adopt that approach.

Since 2001 we have had a continuing interest in improving mine rescue capa-
bility. We have supported NIOSH research into two-way wireless communications
and have worked hard at developing robotic technology for use during underground
emergencies. In addition, in March 2002, MSHA held a public meeting at the Mine
Health and Safety Academy to gather ideas and suggestions from the mining com-
munity on the availability, quality and preparedness of mine rescue teams.

Question. Technology has improved significantly since the days when miners used
to carry canaries underground, but mine rescue efforts still are hindered by the in-
ability to communicate directly with miners, to pinpoint their location underground
in case of emergency, and to provide them with sufficient oxygen in case they are
forced to barricade themselves and wait for rescue.

How can we better coordinate the mine safety technology being developed in other
Federal agencies, like the Defense and Energy Departments, and in the commercial
world, to equip miners with longer lasting breathing devices and more advanced
communications technology?

Answer. In 2005, through two workshops, MSHA and NIOSH reviewed new tech-
nology that is currently under development in industry and government, which may
have an impact on new Self-Contained Self-Rescuer (SCSR) technology. There are
several promising technologies on the horizon including new oxygen sources and fil-
ter technology; however, new hybrid SCSR technology may have the most immediate
impact on the development of smaller, lighter, longer lasting SCSRs. A hybrid SCSR
would combine oxygen generation technology with new filter technology. At least
one manufacturer is interested in building such an SCSR. In addition, MSHA and
NIOSH would have to update respirator approval and certification standards in
order to approve such a novel device. MSHA and NIOSH have found the workshop
forum to be useful, and will continue to sponsor such workshops in the future, to
further seek out new technology, which is being developed in both government and
industry.

MSHA is also working with NIOSH and equipment manufacturers to test and de-
velop through-the-earth, electromagnetic, locator beacons that may be able to locate
miners who are involved in emergencies, and who become trapped in the mine. This
system may also be able to integrate with existing proximity systems that MSHA
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helped develop for underground mines to prevent miners from being injured by
heavy mining equipment. This technology is promising.

The Mine Act does not provide the Department of Energy (DOE) with statutory
authority for research into new technologies for mine safety. However, DOE has
partnered with the mining industry to foster the development and use of advanced
technologies and processes to save money, cut emissions, and reduce waste. Re-
search and development projects are conducted through this partnership in areas
of extraction, beneficiation and processing, materials handling, and cross-cutting ap-
plications. MSHA is aware of active and completed projects that have an effect on
the mining industry. One project being conducted by DOE, NIOSH, academia and
the mining industry is the development of an emergency communication system.
This project is one of six selected that MSHA will evaluate from a total of 70 pro-
posals received in response to a request for information recently published. The six
selected projects do not rely on a wire back-bone and have the greatest potential
to remain functional in the event of a roof-fall, inundation, fire, or explosion.

Security concerns can impair the ability of the departments and agencies within
the Department of Defense to share technologies with civilian agencies, particularly
in the area of communications.

Question. Why not create an Office of Technology in MSHA to assess new tech-
nologies in other Federal agencies and the commercial world, and to see if they
would be applicable to mine safety?

Answer. MSHA already performs this function through our Office of Technical
Support at MSHA’s Approval and Certification Center in Triadelphia, West Vir-
ginia. I invite you to visit this facility and see for yourself the high quality of work
performed there by MSHA’s highly qualified and experienced engineers. Additional
work investigating state-of-the-art equipment and technologies related to mine res-
cue or mine fires and explosions is performed by other MSHA engineers and sci-
entists at the Pittsburgh Safety and Health Technology Center in Bruceton, Penn-
sylvania. The various technical Divisions within the Centers are constantly looking
at new technologies and working with manufacturers, other Federal agencies, aca-
demia, and industry to identify, develop, test and promote equipment, systems and
other types of products that have the potential to improve miners’ safety and health.

Examples of these efforts include a recent partnership with two equipment manu-
facturers, a mining machine manufacturer, NIOSH, and two mining companies to
develop and test a proximity protection system that can be placed on a remote con-
trol continuous mining machine to prevent operators from placing themselves in the
hazardous area of the machine as it is performing tramming operations. This project
was precipitated by the high incidence of pinning and crushing fatal injuries (29)
that the Agency has investigated over the last 17 years. The result of this effort will
be two commercially available systems that have been approved by MSHA and can
be installed on continuous mining machines to prevent these types of accidents from
occurring.

Other examples of the new technologies investigated by Technical Support include
motion detectors that can be installed in surface mining pits to prevent haul trucks
from traveling over berms when dumping, and development of a high impact resist-
ant glass for installation on bulldozers working on surge piles at coal mine prepara-
tion plants As coal is removed by draw-off feeders from underneath large coal
surgepiles, the coal does not draw to the surface, but rather, bridges over such that
the surface appears to be solid. As machinery such as a bulldozer travels over the
surface, the bridged-over coal can collapse, and the bulldozer will fall into the void.
Fatalities have occurred as coal crushes through the bulldozer cab windows and suf-
focates the operator. Impact resistant glass will prevent this outcome.

One of the significant obstacles that we often encounter in dealing with the cur-
rently available technology is that most systems are not designed for hazardous lo-
cation use. Systems intended for use in underground gassy mines, if not properly
designed, could themselves present an explosion hazard. The current availability of
communications equipment that is designed for hazardous location use, for example,
is very limited.

In response to MSHA’s recent Request for Information on mine rescue tech-
nologies, Technical Support has received over 50 proposals from manufacturers for
evaluation of emergency communication and tracking systems. Additional proposals
are still being received on a daily basis. MSHA is currently reviewing these pro-
posals and arranging meetings with the manufacturers and field testing of the sys-
tems. MSHA has posted an internet request for manufacturers of advanced commu-
nication and tracking systems to contact MSHA to partner in the development of
mine-worthy systems. We have already met with manufacturers of several very
promising systems. We are focusing our review of emergency systems on those sys-
tems that do not rely on a wire back-bone and that could be destroyed in a fire or
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explosion. Once systems have proven to be mine-worthy and can provide the desired
emerglency operations, MSHA will assist the manufacturers in obtaining MSHA ap-
proval.

Our most current findings on these and other communications and tracking tech-
nologies, including the PED and Tracker IV Tag systems, can be found at: http:/
www.msha.gov/Techsupp/PEDLocatingDevices.asp

MSHA is also working with NIOSH and equipment manufacturers to test and de-
velop thru-the-earth, electromagnetic, locator beacons that may be able to locate
miners who are involved in emergencies, and who become trapped in the mine. This
system may also be able to work with existing proximity systems that MSHA helped
develop for underground mines to prevent miners from being injured by mining
equipment. This technology is promising, but needs further development.

Technical Support scientists and engineers are in constant communication with
equipment and product manufacturers and participate in industry consensus stand-
ard setting committees to keep abreast of the latest state-of-the-art technologies
that may offer improvements in miner’s safety and health. We strongly believe that
this approach leads to much improved technology being made available to mine op-
erators to improve mine safety and health.

Question. The 1977 Mine Act Committee report reads: “To be successful in the ob-
jective of including effective and meaningful compliance, a penalty should be of an
amount which is sufficient to make it more economical for an operator to comply
with the Act’s requirement than it is to pay the penalties assessed and continue to
operate while not in compliance.” How did the severity of the penalties change as
the number of citations issued against the Sago Mine began to increase?

Answer. From the beginning of calendar year 2004 through the end of calendar
year 2005, the number of citations and orders issued to the Sago mine increased.
More importantly, the severity of the enforcement actions issued to the mine in-
creased significantly later in calendar year 2005. During the last half of 2005 thir-
teen section 104(d)(2) withdrawal orders were issued to the Sago Mine. Only three
section 104(d) citations and orders had been issued to the mine during the previous
18 months. As a result, the amount of civil penalties also increased for the mine
from $9,515 during CY 2004 to over $20,300 during the first three quarters of CY
2005 and the majority of the unwarrantable failure withdrawal orders have not yet
been assessed a civil penalty.

Question. Given the increase in coal prices and profits, is it more economical for
coal operators to comply with the Mine Act or to pay a penalty?

Answer. The Administration believes that the statutory cap on civil penalties is
too low to deter repeat and flagrant violations of the Federal Mine Safety and
Health Act, and has urged the Congress to increase the statutory cap from $60,000
to $220,000 for flagrant violations. MSHA has also announced its intention to revise
the decades-old civil penalty system.

Question. If penalties are large enough, why did the number of citations at Sago
Mine continue to increase?

Answer. MSHA inspectors are instructed to cite all violations of the Federal Mine
Health and Safety Act, and, in the last half of 2005, 13 unwarrantable failure with-
drawal orders were issued. Compliance at the Sago Mine was improving in the last
quarter of 2005, but we were still not satisfied with their safety performance and
were devoting considerable MSHA management time to addressing the problem
with company officials.

Question. The Mine Act provides mine operators with the right to contest a fine,
and penalties often are negotiated. How often are penalties negotiated?

Answer. Civil penalties are proposed by MSHA and are not negotiable. The cita-
tions and orders can be contested to, and the penalties reduced by, the independent
Federal Mine Safety and Health Review Commission. For the period 1996-2005,
roughly 6 percent of all proposed assessments issued by MSHA were contested, and
the Commission reduced 2.5 percent of all proposed assessments.

Question. What is the difference between the fines assessed and the amounts col-
lected?

Answer. For the period 1996-2005, approximately $225 million in proposed civil
penalties were assessed to mine operators and contractors nationwide, that number
was reduced by $24 million through litigation at the Federal Mine Safety and
Health Review Commission, and MSHA has received payments totaling over $158
million, which is an 80 percent collection rate. When a civil penalty is contested and
subsequently reduced through litigation, the collection rate is over 98 percent.

Question. To what extent are the negotiations a matter of public record and to
what extent do off-the-record negotiations take place?

Answer. All settlements in contested civil penalties must be approved by the Fed-
eral Mine Safety and Health Review Commission and are therefore a matter of pub-
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lic record. All records related to the rare cases when the Agency reduced an as-
sessed civil penalty due to adverse effect on an operator’s ability to stay in business
are available to the public in MSHA’s case files.

Question. What was the chain of command at the Sago and Alma Mines?

Answer. The chain of command at any disaster, including Sago and Alma,
changes as senior officials arrive on property. Subsequent to the initial arrival of
MSHA first response personnel, the District Managers arrived on the properties and
assumed their roles as senior MSHA officials for the emergency operations. The Dis-
trict Managers remained in charge of MSHA’s efforts until recovery operations were
completed.

The Administrator for Coal was at the Sago and Alma mine sites during the
emergency operations. He provided guidance and assistance to the District Man-
agers during the mine emergency operations.

The Acting Deputy Assistant Secretary arrived at the Sago property on the second
day and was the senior MSHA official on property. He attended briefings for fami-
lies, met privately with families, and provided briefings for the media and head-
quarters personnel.

During both incidents, I was located at MSHA’s headquarters command center
where I received hourly updates from on site personnel and participated in decisions
as needed and provided coordination with senior DOL officials.

Question. How were decisions made?

Answer. A three-party group was established at each of the operations. The group
consisted of designated personnel from the Company, State, and MSHA. As issues
arose, the group discussed options and came to consensus on decisions. A senior
mine official, MSHA’s District Manager, and the head of West Virginia’s mine safety
department had oversight responsibilities for this group to ensure that appropriate,
timely, and safe decisions were made. As appropriate, MSHA’s District Manager
consulted with other senior officials prior to presenting an option to the three-party
group.

Question. Who had the final authority to make decisions?

Answer. The Mine Operator was responsible for making decisions concerning the
mine and the emergency operations. MSHA issued a section 103(k) order for the
mine and the State of West Virginia issued a similar order, requiring the operator
to submit a plan to MSHA and the State for recovery. The plan had to be approved
by MSHA and the State before implementation. By its very nature, this process cre-
ated a problem-solving environment. Decisions at the two mine emergency oper-
ations were made through discussion and consensus among the participating par-
ties, with each bringing their experience, knowledge and skills to the process.

Question. What do we know about the MSHA rule issued in 2004 regarding belt
entries and the fire at the Alma mine?

Answer. We know that the last approved map for the Alma mine indicated that
belt air was being used to ventilate the longwall section, but not the section where
the two deceased miners worked. In May 2000, the mine operator submitted a peti-
tion for modification seeking permission to use belt air to ventilate workings. The
petition was granted in June 2000, with stipulations. Most of these stipulations
were included in the 2004 belt air rule, which then rendered the petitions granted
prior to the effective date of the rule unnecessary.

While it is generally known that smoke from the fire contaminated the escapeway
being used by the crew from number 2 Section at Alma Mine, MSHA is not able
at this time to confirm the reasons for this contamination because the matter re-
mains under investigation, and all facts are not yet known. There is no evidence
that the proper use of belt air, as defined in the Alma mine’s approved ventilation
plan, in any way hindered the escape of the miners.

Question. How many mines use belt entries to ventilate workplaces?

Answer. Currently, there are 41 coal mines in the United States that use air from
a belt air course to ventilate a working section. MSHA began granting petitions for
modification to permit the use of belt air for this purpose in 1980. Sixty-seven peti-
tions were approved between 1993 and 2001, each with a specific finding that the
practice was safe. An additional 27 were approved between 2001 and the publication
of the Belt Air rule in 2004, which included the major stipulations of previously
granted petitions and rendered those petitions invalid with the application of a na-
tionwide rule.

MSHA'’s 2004 belt air rule not only codified what had become a routine and safe
practice with the safeguards of technologically advanced atmospheric monitoring
systems (AMS) and multiple fire suppression systems, but increased miner protec-
tion by adding various requirements that were not included in all the petitions. For
example, all sensors used must be listed by a Nationally Recognized Testing Labora-
tory; the trunk lines for the communication system and the AMS must be installed
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in separate entries; carbon monoxide sensors must be installed in the intake
escapeways; sensor spacing must be reduced to 1,000 feet (as opposed to 2,000 feet
for mines using older petition requirements); and lifelines are required when re-
turns are used as alternate escapeways. MSHA records indicate that there has
never been a fatality caused by belt air carrying fire or contaminants to the working
section under the current rule or any of the preceding petitions for modification.

QUESTIONS SUBMITTED TO BENNETT K. HATFIELD

QUESTIONS SUBMITTED BY SENATOR ROBERT C. BYRD

Question. Why did it take two hours to notify MSHA of the explosion at Sago?
Is MSHA’s notification system adequate?

Answer. My written statement presented to the Subcommittee on January 20 pro-
vides significant detail on this point. However, to address the question more con-
cisely, the time lapse of approximately 117 minutes consists of a 69 minute period
(6:31 to 7:40 A.M.) when the notification process wasn’t triggered because mine
management was fully engaged in the initial assessment and emergency response,
and a 48 minute period (7:40 to 8:28 A.M.) during which notification was being ac-
tively attempted but many telephone calls were not being answered.

The initial 69 minute period reflects the time during which Sago mine manage-
ment was: (i) attempting to determine what had happened, (ii) safely evacuating the
15 miners from underground that were not trapped, and (iii) launching a sponta-
neous rescue effort to reach the remaining 13 miners. The 5-man team of mine su-
pervisors and safety managers reached over two miles into the mine, reestablishing
temporary ventilation as they advanced to replace the explosion-damaged infrastruc-
ture, before being turned back by a wall of thick black smoke and heightened explo-
sion risk when they were only 1,000 to 1,900 feet from the trapped crew.

The subsequent 48 minute period reflects the time required to successfully make
direct contact with a Federal (MSHA) inspector—although it should be noted that
a state inspector was contacted within 16 minutes. Multiple calls were placed dur-
ing this period but state and Federal offices were closed and many people were trav-
eling due to the holiday.

—The first notification call went to the state office in Fairmont at approximately
7:40 A.M. Subsequent calls to home telephones and cell phones of state mine
inspectors were finally successful with a returned call from state inspector John
Collins at 7:56 A.M.

—The notification calls to MSHA contact numbers began at approximately 7:50
A.M. with a call to the home of MSHA Field Office Supervisor Kenny Tenney.
This call went to an answering machine. Subsequent calls to MSHA’s District
3 office, other inspector home telephones, and inspector cell telephones were
also unanswered. At approximately 8:28 A.M., MSHA inspector Jim Satterfield
was contacted via his home telephone and was notified of the accident.

Hence, the notification process for state mine regulators required approximately
16 minutes, for a total elapsed time from accident occurrence of 85 minutes. The
notification process for MSHA required approximately 48 minutes, for a total
elapsed time from accident occurrence of 117 minutes.

With respect to the question as to whether MSHA’s notification system was ade-
quate, we note that January 2 was a State and Federal holiday so it was admittedly
more difficult to reach officials than on a normal workday. A central emergency call
center would have made it easier for the company to “notify” MSHA and the state.
However, a central call center would probably have had the same difficulty we expe-
rienced in reaching individual officials outside of normal working hours. Thus, even
with a fully staffed central call center, we cannot say that mobilization of state and
Federal officials would have resulted in a quicker response. Likewise, earlier contact
with those officials would almost certainly not have hastened entry of the rescue
teams into the mine due to the trend of carbon monoxide readings confirming high
risk of a second explosion.

Put simply, based on air quality monitoring by state inspectors beginning at
around 8:30 A.M., Federal and State officials were in agreement that it was unsafe
to enter the mine. In its deliberation, the Subcommittee should not cast aside the
lessons learned by painful experience: rescuers are often at risk from secondary ex-
plosions and additional lives should not be put at significant risk in a rescue effort.

Question. Why did the Sago Mine have only two rescue teams available in case
of emergency? What would have happened if other coal operators were unable to
loan rescue teams?
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Answer. To begin with, it is important to recognize that the availability of mine
rescue teams had no bearing on the tragedy that occurred at the Sago Mine. The
mine rescue teams responding on January 2 had to spend hours and hours waiting
as State and Federal mine authorities monitored carbon monoxide levels to deter-
mine whether safe entry was possible.

That said, each mine is required by applicable law to have emergency coverage
by two mine rescue teams within two hours of the mine. The Sago Mine contracted
with the Barbour County Mine Rescue Team to provide this service. These teams
included several miners from Sago and its affiliated operations.

To answer the hypothetical question about what would have happened if other
coal operators had been unable to loan rescue teams, there are many mine rescue
teams that are not associated with any particular coal company—including the
Barbour County Mine Rescue and Tri-state Mine Rescue groups—both of which as-
sisted in the Sago Mine accident. More importantly, we are aware of no instance
where there has been any widespread refusal or inability of other coal operators to
offer the services of their mine rescue teams. Indeed, the events of the past month
have proven that, even in an environment of stiff competition in the coal industry,
competitors quickly rush forward with their mine rescue teams to assist in the time
of a mine emergency. For example, in the Sago Mine accident, a total of 15 mine
rescue teams were assembled on site. Additional to the Barbour County and Tri-
state teams referenced earlier, this group included several mine rescue teams from
Cansol Energy, one of our primary competitors in the region, as well as ICG’s own
Viper Mine Rescue Team that flew in from Illinois. Indeed, we received more offers
of mine rescue assistance than we were able to utilize—including those from two
other ICG competitors—Massey Energy and Arch Coal.

These demonstrations of volunteerism, along with other recent examples across
the coal industry, clearly confirm that overwhelming response by the industry in the
time of need is the norm and not the exception.

Question. How large are the fines assessed by MSHA in comparison with your
companies [sic] profits? What is more economical—to comply with the Mine Act, or
to pay the fine and operate in violation?

Answer. During the first nine months of 2005, ICG (including the earnings of sub-
sidiaries it acquired from Anker Coal Group in November 2005) had operating profit
(EBITDA) of approximately $81 million. During that same period, the fines assessed
by MSHA against the associated mining operations were approximately $116,000.
However, it is important to note that the Saga Mine lost approximately $6.2 million
during that same nine month period. Despite the poor financial performance, upon
ICG’s gaining management oversight, our company initiated approximately $5.0 mil-
lion in capital expenditures to improve the Sago Mine. Many of those capital ex-
penditures had a direct impact on safety. Those safety efforts were detailed in my
written and oral testimony to the Subcommittee.

With respect to the nexus your question places between profits and the size of
fines, I wish to point out that profitable mines would more logically have the means
to maintain the capital expenditures that would allow more safety enhancements.
However, some unprofitable mines—like Sago—are subsidized by their owners to
make such improvements. The Sago Mine currently operates solely to meet the con-
tractual requirements of its customers. We certainly hope that the Sago Mine be-
comes profitable, but the facts clearly reflect that while it has operated (even at a
loss), ICG has provided an influx of capital. Comparing fines with profits seems to
draw the incorrect correlation—fines should be based upon the severity of the viola-
tion rather than the financial health of the company cited.

The second question also reflects an incorrect premise. For ICG and its subsidi-
aries, the question is not whether mining can be conducted more economically by
operating in violation of the law. ICG and its subsidiaries are committed to oper-
ating in compliance with the Mine Act. Unlike a factory floor, an underground mine
is a dynamic environment, subject to ever-changing geologic conditions, in which a
combustible fuel—coal—is mined. We proactively correct conditions without govern-
mental oversight, as is shown by the steps we have taken as discussed in my testi-
mony, but we also correct cited conditions immediately upon receiving a citation.

Despite the apparently incorrect premise of the second question, safety and pro-
ductivity go hand in hand. If one ignores the moral, social, and legal obligations that
are the principal controlling factors for our company, the true economic disincen-
tives to operating a non-compliant coal mine include: (i) Disruptions to production
caused by governmental orders to cease production, even if limited in duration, and
the loss of revenues due to that disruption; (ii) Expense related to lawsuits; (iii) In-
creased workers compensation and insurance premiums; (iv) Damage to reputation
among customers and competitors; and (v) Inability to attract and retain skilled
workers that clearly have other employment alternatives in the current labor mar-
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ket -all in addition to fines and penalties. Of course, the ultimate disincentive is the
risk of injury or death to our employees.

The true economic decision is not whether to operate a mine unsafely; rather it
is whether a mining project is economically feasible. No mine operator will choose
to operate at a loss indefinitely—nor will it choose to invest in new mines that are
not economically justifiable. However, speaking for ICG, compliance with all applica-
ble safety standards is the fundamental principle of our business; investments have
been and will be analyzed only in a manner that presupposes such compliance.

QUESTION SUBMITTED TO CECIL E. ROBERTS

QUESTIONS SUBMITTED BY SENATOR ROBERT C. BYRD

Question. At MSHA’s Emergency Preparedness Conference in 1995, industry and
labor representatives voiced concerns about the dwindling number of rescue teams
allotted per mine.

How many mine rescue teams should be maintained at each mine?

Answer. The Union believes that every operator of a coal mine should be required
to maintain two qualified mine rescue teams, which would be immediately available
whenever miners are in the underground workings of the mine. (In practice, this
would probably require the creation of at least three rescue teams so that whenever
the members of one rescue team are working their normal assigned job under-
ground, two other teams would be available on the surface, in event of an emer-
gency.) All teams should be comprised of miners who are employed at that mine,
as they are acutely aware of the mine’s layout and conditions, to enable faster re-
sponse and to afford their expertise to any additional mine rescue teams that may
arrive to assist in an emergency. There should be no exceptions, even for small
mines; this requirement must be recognized as a necessary business expense.

In addition, specific training requirements such as drills one weekend each month
at the mine site and mandatory participation in mine rescue contests each year
should be required.

Question. How do we increase the number of mine rescue teams?

Answer. Allow a transition period of nine months from the date of the legislation,
during which time each operator can identify and train sufficient numbers of miners
to fill the needed mine rescue teams. Selected miners can be trained through dedi-
cated classes at MSHA’s Mine Academy in Beaver, WV and the Lake Lynn Lab in
Fairchance, PA. The Rockefeller legislation would provide tax incentives (for a 3-
year period) to promote the development of more mine rescue teams.

Question. The 1995 MSHA report on its Mine Emergency Preparedness Con-
ference reads: “the industry’s ability to learn from lessons of past accidents is lim-
ited by inadequate information sharing as well as by accident reports that do not
always reflect what happened.”

What else can be done to ensure a complete accident investigation?

Answer. For all multiple-fatalities and life-threatening injuries, and other major
disasters like Quecreek, in addition to MSHA’s investigation of the accident GAO
should review MSHA’s conduct.

After MSHA completes every accident investigation (and the GAO completes its
report for multiple fatal accidents and other major disasters) the reports should be
provided to employees at the District as well as National levels of MSHA, so that
employees throughout the Agency can learn from the particular investigation; also
copies should be made available to other organizations involved with miners’ health
and safety, as well as the affected operator and any miners’ representatives at the
affected operation. These should be generally available to the public, including post-
ing on the MSHA web page.

Also, to ensure all relevant information is relayed to MSHA’s accident investiga-
tion team, the legally authorized representative(s) of the miners, in accordance with
30 CFR Part 40, should be included in all aspects of the investigation, including all
interviews and the physical investigation. As MSHA itself and a Federal judge re-
viewing the role of miners’ representatives at the Sago mine recognized, miners’ rep-
resentatives have the trust of affected miners and act as a valuable conduit of infor-
mation to those conducting an investigation. The operator should be required to pro-
vide information, but not be present when witnesses provide information during
MSHA’s interviews; excluding the operator will enhance the likelihood that miners
will provide complete and accurate information.

Question. How long should it take for MSHA to be notified of an emergency, and
how long should it take to organize and deploy mine rescue teams?
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Answer. MSHA should be notified “immediately” after a mine operator becomes
aware that an emergency condition exists. Immediate should mean no more than
fifteen minutes, absent an extraordinary explanation. If in doubt, the operator
should provide notice to MSHA even before the scope of the emergency may be fully
known. Emergencies for which notice must be provided includes: explosion, fire,
innundation, massive roof fall, and a serious injury or fatal accident. The determina-
tion to send MSHA field personnel to the site after notification can and must be
a determination of the Agency. The mine operator must be responsible for putting
its own mine rescue teams into immediate service upon any emergency; it also may
seek to call upon additional mine rescue teams from nearby locations even before
MSHA arrives on site. However, MSHA must have authority to direct and coordi-
nate the rescue.

gh% representative of miners’ should be notified as soon as notice is provided to
MSHA.

By requiring each mine to have two mine rescue teams immediately available,
only minimal time would be required to deploy those individuals. Typically a team
could be assembled as quickly as 30 minutes, though it could take longer to assem-
ble a team if its members were not all nearby and accessible by phone. Most miners
live in the nearby communities and can respond quickly. If all operations main-
tained at least two teams at all times, then supplemental teams from the nearest
mining operations would also be available to assist. Additional rescue teams can ar-
rive at later times to bolster rescue and recovery efforts, and to trade out with the
first responders. To give an operator quick access to such additional rescue teams,
information about all rescue teams should be easily accessible through MSHA’s web
page—information about all rescue teams should be regularly updated and MSHA
should ensure it is easy to find.

Question. How do we create a rapid response mine rescue system?

Answer. If every operation must maintain at least two mine rescue teams, as we
suggest and as is required by the Mine Act, then a “rapid response mine rescue sys-
tem” is well along to being in place. In addition, MSHA must make its personnel
quickly available: phone numbers, including off-hours emergency contact numbers,
must be provided to all operators for use in an emergency. All such contact informa-
tion must be kept up to date. Also, a mobile triage/surgical unit located within a
reasonable distance from mining operations could provide valuable resources when
rescuers bring survivors to the surface. The Commonwealth of Pennsylvania cur-
rently has two such medical/surgical units readily available and can deploy them
quickly in the event of a mine emergency. MSHA or the CDC could coordinate cen-
tral placements of such units.

Question. How do we insure that the size of penalties is large enough to encourage
compliance?

Answer. Penalties must be high enough to convince operators that full compliance
is the best choice. The current base fine of $60 is far too low. For example, compare
MSHA fines with those under OSHA: while OSHA deals with many far less-dan-
gerous industries, fines for knowingly endangering workers begin at $5,000, while
a coal operator demonstrating “high negligence” could be fined just a few hundred
dollars. The base penalty under MSHA should begin at $1,000, irrespective of the
size of the mine, the number of miners exposed or any other factor. For more serious
violations, penalties should be much higher. After it assesses a penalty, MSHA
should not negotiate or compromise that amount. The Agency must then collect the
fines it assesses, on a regular and prompt basis.

There needs to be an expectation throughout the industry that violations of the
Mine Act will be cited with regularity, costly for the operator, and that abatement
must be accomplished in a timely fashion. Pursuant to the existing penalty struc-
ture, the number of miners affected is one of the factors that is considered in assess-
ing penalties. However, even the way MSHA applies this factor is unrealistically
low: often MSHA counts how many miners are in the most immediate area without
considering that a problem in one area can easily spread harm to all underground
miners. Also, MSHA now considers the effect of a fine on an operator’s ability to
stay in business. We submit that factor is inappropriate. If an operator cannot sat-
isfy its obligations under MSHA, then it should not be in the business. No miner
should be subjected to unsafe mining conditions because his employer is on shaky
financial footing. Penalties should be the same size for the same violation at all
mines.

Fines for a failure to abate should be immediately doubled, then tripled. Repeat
violations should generally be assessed much higher amounts. MSHA should also
have the authority to shut an operation for noncompliance and for a failure to pay
outstanding fines. If an operator continues to ignore the law, it should lose the right
to operate.
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Question. What do you think of assessing penalties as a percentage of profits rath-
er than a flat rate?

Anwer. This would not be good idea for a number of reasons: many of the smaller
and more marginal operations pose some of the greatest risks to miners’ health and
safety; many coal companies are not publically traded so obtaining information
about their profitability may not be available or verifiable; some companies may
have artificially low profits because they pay extraordinary compensation to their
top executives, or might be motivated to alter their financial records to avoid show-
ing high profits if higher penalties could result; coal companies are notorious for
having complicated and quickly-changing corporate structures—figuring out which
eﬁtity had what profit margin would be difficult to determine and could quickly
change.

Question. A miner knows his work area best. The Mine Act guarantees every
miner union or nonunion the right to leave the mine whenever he feels his safety
is threatened.

How can we ensure that miners feel free to exercise that right without fear of ret-
ribution?

Answer. This is a significant issue. In the same way that the NLRA does not pre-
vent employers from firing employees when they try to form unions even though
that is illegal, so too, do miners reasonably fear getting fired for exercising their
rights under the Mine Act, including the right to withdraw. The right to withdraw
is protected through the anti-discrimination provision of the Mine Act, at Section
105((ic). However, enforcement of this protection takes too long and is not often pur-
sued.

While MSHA has the authority to seek temporary reinstatement for any miner
who is fired unlawfully, this relief is rarely pursued. MSHA should regularly seek
temporary reinstatements as soon as it finds prima facie merit to a discrimination
claim. Also, it needs to act in a speedy fashion in these cases. MSHA habitually
misses its own deadlines in investigating and prosecuting these discrimination
cases. It needs adequate funding to accomplish this, and it must make this a high
priority. MSHA needs to be more aggressive in protecting all of the miners’ rights
under the Mine Act.

Note that the right to withdraw has been interpreted to be quite limited: only if
a miner believes that his immediate safety is in jeopardy does he have the right
to withdraw, and the withdrawal is from the particular area, not the mine itself.
To exercise this right, a miner must bring the perceived danger to the attention of
his supervisor stating expressly that the miner has immediate fears for his health
or safety. The miner can only speak out for his own protection, and cannot seek to
have any other miners withdrawn. This right is rarely invoked; to make it more
meaningful the legal standard for withdrawal should be liberalized. Finally, a miner
who pursues his Mine Act rights is often blackballed, whether or not the case is ulti-
mately successful.

Question. Why are you opposed to the MSHA rule that allows belt entries to be
used for ventilation?

Answer. The Union has always been opposed to using belt air to ventilate the
working areas. We vigorously opposed implementation of this rule, and sued the
Agency in Federal court when it was finalized in 2004; deferring largely to the gov-
ernment (under the applicable “arbitrary and capricious” standard), the court over-
ruled the union’s challenges based on the present law.

The belt entry is the only location in the mine where equipment remains in con-
stant motion. This not only includes the conveyor belt, but also head rollers, tail
rollers, belt take-ups and structural rollers used to support the conveyor belt. Stuck
rollers, coal spillage, worn bearings, unaligned belt conveyor and other problems
create extra friction, which can cause fires to ignite on the belts; with coal ever-
present, this fuels such a fire. Further, when the belts themselves burn, toxic fumes
are also generated.

Conveyor belts extend for miles in underground coal mines, and these areas are
not regularly monitored by personnel. The potential for fire in the mine is greatest
in the belt entry; MSHA’s data demonstrates that mine fires originate in belt en-
tries most often. In addition, the propagation of fire throughout the entry by a burn-
ing, moving conveyor belt can quickly make a fire uncontrollable. Air coursing
through the belt entry at high velocities further compounds the dangers posed by
a belt fire. This is very similar to fighting a forest fire during a period of extremely
highki»vinds. The flames are fanned and even a small fire can become uncontrollable
quickly.

The end result is obvious. The smoke, fire, and toxic gases are directed by mine
design toward the working areas of the mine and directly over miners working at
the face. These events can happen quickly, rendering the belt and return entries not
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viable escapeways. Generally, there will be a third entry that also supplies air to
the working section. However, because air pressures in the belt entry are permitted
(by MSHA regulation) to be greater than in other entries, the fire and/or fire gases
may bleed into other entries adjacent to the belt. Mines with this design allow the
other entries to also become compromised when there is a fire on the belt. Miners
have difficulty escaping in these cases. Indeed, we understand that t was along a
belt entry that was used for ventilation, where the Aracoma Alma No.1 fire began,
resulting in the deaths of miners Don Bragg and Ellery Hatfield in January, 2006.

CONCLUSION OF HEARING

Senator SPECTER. Thank you all very much for being here. That
concludes our hearing.

[Whereupon, at 1:30 p.m., Monday, January 23, the hearing was
concluded, and the subcommittee was recessed, to reconvene sub-
ject to the call of the Chair.]
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