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Vor. I. JANUARY. No. 1.
e —

The first number of the “L.aw INTELLIGEN-
CER,”’ is now submitted by.the Editor, to the at-
tention of his professional brethren in the United
States. .. As the design has been to commence the
work with the new year, the present number bears
date the first of January, 1829, and the reason of
its having been issued thus prematurely is, that an
opportunity may be seasonably afforded of obtain-
ing a-knowledge as to its reception,and the expedi-
ency of contmumg it. Should the specimen here

submitted be sufficiently well received to encour-

age the editor to proceed in his undertaking, the
work will be regularly issued on the first of each
succeeding month. The following is the Prospec- ,

-tus which has already been publicly exhibited.

Proposals for the United States Law Mtelligencer.—The general plan of the

- Publication here proposed, may be briefly explained. It is to notice the cases

which may in future be decided both in England and.the United States; and
which may be of sufficient novelty, or importance to interest the practical Law-
yor;; to give early information of such cases as may hereafter be wholly er
y overruled, and thus to constitute a journal of the alterations and modifi-
cations of the law brought about in ordinary course of judicial decision ; to point
out the judgment of one State Court when it is found to differ materially from the
jodgment of another State Court; and to furnish an outline of the argument par-
sued by the Judges in each ; to notice all the new #reatises, digests, &c¢. both Ea-
glish and American; in relation to the science and practice of the law, explaini
the manner in which they are arranged and conducted, and hazarding an opiniol

" a8 to their merits and probable usefulness ; to mention ’all alterations in the judi-

ciary of there pective States, and of the Umted States, and in fine, to afford sea-
soaable and accurate mtelhgonce of whatever may be interesting relative to the
sciqoee of Law, and the practice and constitution of Courts of Justice.

1n mmost seiences, there are regular journals of the discoveriesand improvements
which result from o,xpemnoat, investigation and time. This, however,cannot be
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said of the Law. The profession, it is true, have had the advantage of a Law
Journa), of which, considering its plan, nothing can certainly be sid in disparage-
ment. And, it is understood that a periodical, under the name of the Jurist, is
about to make its appearance in Boston. There is every reason to expect that
this publication will be extremely useful and interesting. But the plan of the Ju-
rist differs essentially from the work here proposed—since it is intended to be a
quarterly publication, and instead of being devoted to the minutie of legal intel-
ligence, will, like that of the same name in London, be confined almost exclusive-
Iy to the discussion of general topics, which, however interesting to the Lawyer,
are not immediately connected with his wants and practice. The Law Intelli-
.gencer,on the other hand,although it may be occasionally devoted to the discussion
‘of subjects of more than common importance, is intended more as a synopsis or
_bridged record of the changes and progress of the Law. It is, in fine, designéd
to be to the Lawyer what a Journal of medical discoveries and improvements is T
the Physician, what a Mechanics’ Register is to the Mechanic, what an Agricul-
tural Journal is to the Farmer. The plan, as above delineated, has been submit-
-ted to several of the most eminent jurists in the country, who concur in the opin-
ion, that it is adapted to render the work highly useful and who have neommond-
ed the editor to proceed in its publication without delay.
(- Terms.—The above work will be published at Providence, R. I. Monthly ; each
number to contain not less than fwenty pages octavo; and will be offered to sub-
* scribers at the rate of three Dllars penmm,ptythlo on tlndelinry of the
-bird number. .

——
RESTRICTIONS UPON STATE POWER,

o IN RELATION TO PRIVATE PROPERTY.
N NO. 1. )

It cannpot have escaped the attention of the profession, that in the greater
nnmber of suits which have originated, in relation to the authority. of a State. to
" puss laws affecting the right of private property, the result has been unfivourable
“to the State. This fact must certainly be esteemed as tolerably good ¢videnee
of some degree of fault in the legislative department; and yet there is no done who
will pretend, that the fault consists in & deliberate and settied design o exercise.
makadniinistration. On the contrary, every dispasrionate pevsen witl be inclin-
od to apply to most cases of the above description, the construction which was
'iven' by an eminent Judge of the state of New-York, when overruling an act
of'the Legislature of that state, which he thowght inconsistent with's prior public

grant to'an individual citizen. The Legislature, he said, “must have been unin-
Jormed as to the terms and extent of the grant; and was the question propounded
to theth, whether tisey intended to invade private righs, it could net de dowbted
. they would indignantly disavow any such intention.”? Indeed, the. numerous ex-
mmples-of judicial interposition in favour of the citizen against the attempted in-
-eroachments upon private preperty by a State; may be satishayterily asceunted
“for upon & ground far more creditable to the legislative department, yud Thut juie
1 Mr. J. Spencer in People ve. Platt, 17 Johns, 195. - T e

3
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o daposition to promete gemeral improvement and provide for the public good:
*Phesd grext and highly interesting objects, it it certain, fall peculiarly within the
‘design and jurisdiction of the lawgiver. The misfortune, however, has been;
that in providing for their accomplishment (either from the want of sufficient
knowfedge, or due attention) the remote bearing and effect of legislative provis-
ions have been frequently overlooked. The trath is, the authority of making
Taws is 2 moat important trust, and so important that it should always be bestowed
upon those only who are conspicuous, at least, for solid judgment, as well as un-
tarnished political reputation. It is necessary, accordingto Cicero, for a a sen-
#tor to be thoroughly acquainted with the constitution, which he says is a mat-
ter of ecience, dilligence und reflection.! The same opinion seems to have influ-
enced the late Emperor of the French, in the establishment of thé justly cel-
sbrated code which bears his name. This remarkable person, though often in-’
elined to violate the rules of international law, was sensible, that the greatest
support of his ascendency in France would be a system of just and equal lawd
which should be generally and uniformly administered. He was equally sensible
thist, in order to accomplishi this object the office of revising, amending and cod-'
ifying the ordinances and customs of the country, should be committed'to such’
personsonly as were conspicuous for their legal attainments, and for metaphysical
nd historical knowledge. And it was declared by Sir Edward Coke, “that if aets’
of Parliament were after the old fashion, penned, by such only as perfectly knew
what the common law wasbefore the making of any act concerning that matter, )
there would be very few questions in law arise.”® If the inconvenience hereal-’
Toded to was experienced in the reign of Elizabeth, its existence is to be expected’
in an age and in a country where the expediency, if not the necessity; of pub-
Ye improvements is constantly presenting itself to the attention of the legislative’
bodies, and constantly demanding their concurrence and agency. Such has bees'
the case in the United States, for many years past; and at no time has there been’
sich a epirit of improvement pervading the country, as at the preseit.—
The vast plans, indeed, which are now in embryo in most of the States for fuin-'
pikes, canals, railways, bridges, and other means to facilitate internal communi-"
cation, are almost without number. These plans before they can be carriéd int6
¢ffect must receive the attention and approval of the legislature, and must then be '
prosecuted and completed, ifat all, by virtue of such powers and in obedience to
sfich regulations as the same department may concede and prescribe. This de-’
pertment is usually composed of men of various professions and occupatlons--of’
men, who, in most cases, are generally and justly esteemed for their undemand
ing and integrity in the more private walks of life, but of men who (with the ex-
<eption of the lawyer) have never served any thing like an apprenticeship in the
most important of all business—that of legislation. And although the niajor’ part’
ofs legislative asembly may comprehend and be disposed to respect the true limits
of their aathority, yet in the excitement of political contentions tley are in dan-

1 De Leg. 18. ' * 1 Bis. Com.

My ——— R
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ger of losing sight of what is their proper aim, and of being misled by arfful and
influential partizans, who too often avail themselves of circumstances to direct, at
pleasure, the general resolutions. These, it is apprehended, are the principal
causes of'those attempted inroads and innovations upon the majestic simplicity of
our republican institutions which have so happily been defeated by the discern-
ment and |ndependence of our Courts of Justice.

As human nature is imperfeoct, the most unexceptionable political conmtutlon
which philosophy, with all the aids of experience, will ever succeed in devising,
mast necessarily partake of the same character. The government which approach-
es the nearest to perfection, is undoubtedly that which preserves the inalienable
rights of the subject to the utmost extent, which is consistent with its own ex-
istence and energy. The free states of antiquity evinced sincere, though unsue-
cessful endeavours for the attainment of this end. They were like a traveller, un-
acquainted with the localities of the country, through which he is pasaing; and
whose attention is caught by a distant and beautiful - summit—which he attempts
to reach, by a path seemiguly direct, but which, in reality, conducts him to a pos
sition, distant from the object of pursuit. The people, it is true, had a right to par-
ticipate.in the business of legislation, but it was only to give . the final sanction
to that which was propounded to them forlaws. It was the Senate of the Roman.
Republic, which had the office of suggesting laws, so that. although they were
made populi jussu, they proceeded ex quctoritale senajus. But under our consti-
tution, the people by means of their representatives, not only have the, power of
fiving the final sanction to laws—but they also possess what is called the initia-
tive in legislation, that is, the power of proposing or starting them. The people:
i_.vo also, previously adopted certain rules in reference to which, all future laws
are to be_made; and to determine whether or not they are made conformably to-
suchrules, is an office assigned tothe Judges. Whenever, therefore, a legislative:
enactment is made, which is deemed. by a citizen, whose i mtexestn are affected,
by it, hostile to the popular will as expressed in the conatnnhon, he is enabled
by a course of litigation, to obtain relief, if he is entitled.to it, by a judicial de--
cision in his favour. This is one of the most prominent - -and admirable features
in our institutions. The only thing objectionable which accompanies it, is the nn-
egunty of protracted, orat least expensive litigation. To avoid this inconveniencs,
is certainly a desideratum, provided it can be done without disturbing the harmony,
of the general system. Now, as it is the province of the Courts to decide, when-,
ever the question isbrought before them by the usual formalities of a suit, as. to.
the constitutionality or unconstitutionality of a legislative measure; why- not abs
tain the advice of the Judges of those Courts, at the time when a proposed law is;
under debate; and if fhey deem it repugnant to the constitution, have it aban-,
dgned? This would be assigning.to the Judges no more power than they al-
ready possess,—would assist in stopping, at the source, most disputes asto State,
ooverelgnty—lnd relieve individuals from the perplenty and suspense, ag well &,
the serious expenditurs of money and time, attending a law suit.. Such n ex-
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periment ssams to have been adopted and sttended with very beaeficial effects in

the state of New-York, by the establishment of what was called a “ Council of
Revision.” This Council consisted of those who composed the judicial power,

and who, before the year 1823, controlled the passage of such laws as they
thought stitutional and inoperative. The records of this Council, says the

learned author of Commentaries on American Law, “will show, that many a bi}l

that bad beedlessly passed the two houses of the Legislature, was objected to

and defeated, on constitutional grounds;” and the author continues to observe,

‘‘that these records are replete with the assertion of salutary and sound principles

of public.law and coastitutional policy; and will forever remain a monument of the

wisdom, firmness, and integrity, and of the great value and benign influence of
that institution.’"! . . )

1 1 Kent’s Commentaries, 426. ’ o
. 'The. aumber of bills objected to by this Council,from the time of its establish-
ment, will average about three per year, as appears by the following abetract in

the form of a schedule, which was offered by Judge Plat:, in the Convention in
the State of New-York, in the year 1821:

i puble

i i i
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do.  do. passed notwithstanding - .

In the Speech of Judge Platt, in which this statement was introduced, he njﬂ,
It is important to realize the distinction between the actual power of legislation,
and a mere negative velo. The power of making or altering the law, ought uyg-
questionsbly to be left to the two Houses of the Legislature exclusively. Tl:l
howerer, expapds jtself to all qbjecta not forbidden by the Canstitution, or the
fandamental and universal principles of justice. Such vast powers are obviously
Yable to great abuse: and if abused the injurious effects are psrmanent, and in &
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The above remarks were commenced by an allusion to .the fact, that the suits
‘which have originated fram public laws, on the ground of their supposed repug-
‘nance to the constitutional rights of the citizen, have in gerieral, beén términated
in favour of these rights. This fact, it would seem, has either failed in being .
an admonition to the govetnment, or else it has operated to encourage an indiscreet
resistance to public measures; and one which must eventually terminate in discom-
fture. For, according to authentic information, two very important questions
which for some time past, have been the subject of discussion, are now in train
for a final eettlement. before the Supreme Court of the United States. One of
these it, the « Pree Bridge” question in Massachusetts, and the other, the “Bank
Pax” question, in Rhode-Ieland. Both of these have ariser under the constitution
of the country, as to the extent of severeign prerogative, on the one hand, and as to
the inviolability of private property on the other. It must be coaceded that all
questions of this kind are more than ordinarily interesting. Indeed, every citizen,
however indigent, or however opulent, must view them with no inconsiderable
measure of concern, inasmuch as they involve not only his interests as an individ-
ual, but also the tranquillity of the country at large; and it may .even be added,
the duration of our present free institutions. Theseo considerations may lead to.
an caquiry in the future numbers of the ¢ Intelligencer,V as to the restrictions
which are necessarily incident to all governments; and which are more eq')ecinlly
iniposed upon’the respective State Governments in this country, in relation to the
right of private property.

great measire incursble. If the Legislature passa law which is unconsitutional,
the judicial tribunals, if the case be regularly presented to them, will declare it
null and void. But in many cases a long time elapses between the passing of the
act and the judicial interpretation of it ; and what, let me ask, is the condition of
the people during that interval? Who, in such a case, can safely regulate his
conduct? In many cases, a person is compelled to act in reference to such a
statute, while he is secessarily involved in doubt as to its validity.”

1 o —

AMERICANA BIBLIOTHECA LEGUM.

As the plan of this periodical is to bestow some
attention upon all the Digests, Treatises, &c. of
this country, which may, in future, appear in rela-
tion to the law; it is proposed to give in the follow-
ing Number, or the Number next sueceeding it, a
list those which have previously been published.
By adopting this course, the Law Intelligencer
may be referred to both for the past history
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of the Americana Bibliotheca Legum, 'aud(f.or the
continuation of it—That is, with exception of the
Reports. . :

ey

THIRD VOL. OF KENT'S COMMENTARIES - -
. | ON AMERICAN LAW. . .

It is stated in the Propesals for the ¢ Law
Intelligencer,?’ that in noticing all new works
which relate to the science of the Law, an opiniog
would be hazarded, as to their merits.and pioba-
ble usefulness. Itis deemed superfluous, hewev-
er, to advance any opinion of this sort, respecting
the Vol, above mentionied, which has lately issue
from the press. And, indeed, it would be quite
out of the question in a periodical as circumscrib-
ed as thisis, to say all in commendation of the
volume referred to, and of the importance of the
subjects to which it has been devoted, which might
with truth be said. But its learned and distin-
guished author is too well known to the profession,
to render it necessary to attempt to augment their

respect for him, or their partiality for his edifying

productions. His luminous opinions, - while a
“Judge, and while Chancellor in the State of New
Ybri, have already abundantly shown him to have
-arrived at what Lord Bacon calls, ¢ the vantage
round’’ of legal science; and have alone estgh-
'fishe’d for himi a reputation which must always be
a passport to favour, for whatever he may affer
sppertaining to that science. And all these who
"bave perused ' the two preceding volumes of the
.wark referred to, must regard them as a brilliant

specimen of his perfect ability and’ faithfulnessin =
~'cornmenting upon ‘the extensive and interesting .

 topic, Anierican Law. ° An additional volume, it
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seems, will be necessary, to complete the work,
according to the plan of the learned author.:

——

MATHEWS ON THE DOCTRINE OF PRESUMPTIVE EVIDENCE.

A work entitled “A Treatise on the Doctrine of Presumption
and Presumptive Evidence, as affecting the title to Real and
Personal Property, by John H. Mathews, Esq. of Lincoln’s Inn,
Barister at Law,” has recently been published in London. Since
the publication of this work in England, a copy of it has been
received in this country; and there is little doubt, if it should be
here re-published ; with references to the decisions of our own
Courts; it would prove highly useful to the American practition-
er; as the cases are so extremely common, in which, either the
only question to be determined, depends upon the doctrine of

resumptive evidence, or in which the law of presumption is re-
ried on, together with other grounds, by one or other of the liti-
t parties. The above work is certainly the result of great la-
ur and research; and the aim of the author seems to have been
‘to ¢ollect and reduce to & system, all the authorities in relation
. to this branch of the law, which before, to use his own language,
“were scattered up and down in some hundreds of volumes.”—
To those Lawyers, }:articularly, who are in the habit of practis-
ing in the Courts of Equity, the work must be a great acquisition,
as it seems to treat so fully of the doctrine of presumption, as ap-
plied to legacies, executors, outstanding legal estates, equities of
redemption, satisfaction of mortgaged debts, devises tn equity,
trusts, &c.  The Treatise consists of 450 pages octavo, and there
are hetween nine and ten hundred decided cases referred to.—
The author after his introductory chapter, has made two general
divisions of his subject, the first is, Presumptions of Law; and
the other is, Presumptions of Fact. '
. Under the head of Presumptions of Law, in chapter 2, the au-
ther proceeds to give miscellaneous instances of the foundation
‘of Presumptions of Law, upon one or other of the following
grounds;—the laws of nature—the first principles of justice—the
nature and general incidents of property—the innate principles
of self-interest—the dictates of prudence, or discretion, and the
palicy of the law. In chapter 3, he treats particularly of the pre-
sumption with to the exoneration of Real Estates, from
charges or encumbrances—first, where they are paid off by tee-
ant for lite—secandly, where they are paid off by tensnt in tail.
In chapter 4, he treats of the presumption with respeet to the ben-
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eficial ownpership; as where a purchase made by one person, is
completed in the name of another; and where an estate paid for
by two or more, is conveyed to them as joint tenants. In chap-
ter 5, he treats of the performance and presumed satisfaction of
covenants for family provisions, in cases relating both to person-
al and real property. In chapter 6, he treats of the presumed
satisfaction of debts by legacies, or portions, wherein he consid-
orsAke limits and- the appligation of - the rule—Debétor nor pre-
sumitur donare. In chapter 7, he treats of the presumed satis-
_ faction of portions, by legacies, or second portions. In chapter
'8, he treats of the presumed ademption of legacies to children, by
subsequent portions. In chapter 9, he treats of the presumption
in cases of double legacies, and considers there are two classes of
' cases on the subject. The first, he says, comprises those in which
_both legacies are given by the same instrument; and the second
“ those in which they are given by different instruments. And
" both these classes, he considers, are susceptible of a subdivision;
the former is into cases where the same specific article is twice
_ bequeathed—where sums of the same amount are given—and
‘where the sums vary in amount; the latter into cases where the
" legacies are specific, and where they are general. In chapter
10, he treats of the exclusion of executors ftom the residuary
estate. Co
. Under the head of PresumpTioNs oF Facr, the author begins
in chapter 11, by treating on the Presumption of Instruments of
. Assurance. In this chapter, he states that it will invariably be
found, that as length of peaceable possession is for the most part
~ the consequence only of rightful ownership, lapse of time since
the first commencement of titles, which depend for their validity
or the doctrine and presumption, is in all cases, an essential, and
in some, the only inducement to the presumption, requisite ' for
their support. And it is on this condition, he says, that the
Courts in many cases, presume the previous existence of such in-
struments of assurance as are necessary to clothe the possession
with the legal title. He'then goes on to consider the two classes
of cases on this subject; first, where the presumption is made
without any specific evidence of those instruments; and secondly,
-where it is made upon evidence, which tends specifically to show
.that once they actually did exist, although they are not forth-
coming. Inchapter 12, he treats of Presumed Conveyances of
outstanding Legal Estates, where he considers, that the relation
between trustee and cestut que trust is regarded at law, precise-
“ly as that of landlord and tenant; and that the possession of the
. -latter is consistent with, and not adverse to, the right of the for-
" mer. In chapter 13, he treats of the presumed surrender of
. germs. It appears by this csapter, that there ire fow 'questions
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which have given rise to more discussion, or which from the opr

ite determinations that have prevailed, have been kept longer
in suspense, than that which relates to this subject. In chapter
14, he treats of the presumption of acts and solemnities in sup~
port of assurances and rights; as the admission of.deeds of long
standing, without proof of their execution. In chapter 15, he
treats of presumptive evidence in matters of Pedigree, &c.; re-
citals in ancient deeds—memoranda in family bibles—monumen-
tal inscriptions—declarations by deceased relatives, &c. In
chapter 16, he treats of presumed Grants of Commons, Lights,
‘Ways, Water Courses, and other incorporeal hereditaments.—
The latest cases which he cites on these subjects, are Moore vs.
Rawson, 3 Barn & Cress. 332, Davis vs. Morgan 4 Barn,
Cress, 8. and to a decision of the Vice Chancellor in 1 Sim.
Stu. 203. In the conclusion of this chapter, the author shows,
that where the acquisition of a right evidenced by long enjoy-
ment, cannot, from peculiar circumstances, be properly referable
to a grant, the Courts will adopt such other supposition as agree«
ing with the facts of the case, refers the alledged right to some
other lawful origin. In chapter 17, he treats of the presumed
Dedication of Roads and Streets, to the Public. The precise
length of time which may be considered as demonstrative of the
land owner’s dedication, he thinks has not yet been determined.
The authorities he cites are, 5 Tannt, 137. 1 Camp. 260. Stra.
1004. 11 East. 376. 5 B. & A. 454. [The American authorities
are Ward vs. Folly, 2 Southard’s R. 582. Gelatian vs. Gardner
7 Johns, 106. Todd vs. Inhabitants of Rome, 2 Greenleaf, 55.
State vs. Town of Compton, 2 N. Hamp Rep. 513.] Whether
a cul de sac, or street which isnot a thoroughfare be a highway,
the author says,is a point by no means settled; and that the dicta
of judges who have mentioned the subject, are much at variance.
Lords Kenyon and Ellenborough and Mr. J. Cambre, it seems,
are on the one side opposed by Lord C. J. Abbott, by Sir J.
Mansfield, C. J. and by Heath & Best, Jrs. on theother. The
several judicial dicta on both sides of the question, the author
has brought together in this chapter in order that the reader may
determine for himself, to which the greater respect is due. But
he observes, that if the dedication be, as it is imagined, a ques-
tion of intention, superior weight appears from that consideration
to attach to the opinions which negative the public right. The
case most in favour of this construction, is Woodgen vs. Hadden
. 5 Taunt, 141. In chapter 18, the author has treated, in a very
faithful and lucid manner, of the presumptive bar to Equities of
Redemption. In chapter 19, he treats of the presumed sasisfac~
tion of Mortgaged Debts—Bonds—Judgments—Warrants to con=
fess Judgment—Decrces—Statutes and Recognisances.
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chapter 20, he has treated of the presumed satisfaction of An-
. puities—Portions—Legacies—Liens for Purchase Money, and
other demands, not within the Statute of Limitations. In chap-
ter 21, he has treated of the presumed dereliction of the right to
have Fraudulent Purchases—Purchases by Trustees, and Pur-
chases of Reversions set aside in Equity. The established rule
in Equity—viz: that no length of possession by a trustee, shall
prejudice the right of the cestui gue trust, he showscannot be ex-
tended to all cases where, during the existence of an outstanding
legal estate in a trustee, the beneficial enjoyment, for some con-
siderable period, has been had by a stranger. And he renders it
perfectly clear, by the authorities which he cites, that if an equit-
able title be not enforced within the same time, that would bar a
legal title under corresponding circumstances, relief cannot be
obtained in Equity. And it seems that on this very principle, in
the recent case of Lord Cholmondeley vs Lord Clinton, before
the House of Lords, twenty years exclusive possession of an
equity of redemption was considered to operate as a barto all ad-
verse claimants, and to produce the same effect as disseisin, with
regard to legal interests, 2 Jac. & Walk 1, and 191, In the 22d
and last chapter, the author has treated of the presumed Waiver of
Rights of Appropriation—of Resumption on Forfeiture, Pre-emp-
tion and Election—of Rights under executory trusts—devises in
equity, arguments to purchase, and covenants for renewal—of the
responsibility of executors, administrators and trustees—of the
Rability of purchasers to see to the application of the purchase
money, and other miscellaneous rights and equities. '

—_—

PETERSDORF’'S ABRIDGMENT.

The publication of a work has been commenced some time, in
London, entitled “A Practical and Elementary Abridgment of the
Cases argued and determined in the Courts of King’§ Bench,
Common Pleas, Exchequer, and at Nisi Prius, from the Restora-
tion in 1660, to Mich. Term, 4 Geo. 4, with important manu-
seript cases, alphabetically and chronologically arranged and
translated, with copious notes and references to the year books,
analagous adjudications, text writers and statutes specifying what
decisions have been affirmed, recognized, qualified, or overruled,
comprising under several titles, a Practical Treatise on the dif-
ferent branches of the Common Law, by Charles Petersdorf,
Eaq. of the Middle Temple.” Several volumes of this work are
pow published, and have been received in New York, where itis
pioposed te zo-publish the same. - The following extract from the
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advertisement to the first volume, will exhibit the ‘plén of the
work.

A Practical and Elementary Abridgment of the Common Law Reports, from
- the period they assumed a useful and intelligible form, has for a series of years
-been an increasing disideratum, a succinct statement of the mode in which the
materials are collected and arranged will perhaps more satisfactorily evince the
expediency of the publication.
First—The general arrangement is a]phabehca] practical utility being the pri-
" mary abject of the present pub]xcanon anxious attention has been devoted to in-
troduce every case nnder that division which will conduce to the most prompt
and.ready reference and most probably occur to the mind either of the most expe-
rienced or uninitiated practltloner
Second—Although the principal divisions are alphabetical, their internal ar-
rangement or subordmate parts are framed, and the matcrials consolidated analyti-
cally according to the models of the most approved writers upon each particular
subject, the cases in each subdivision of a title, are inserted chronologically with
a view of more effectnally showing and illustrating the gradual progress of our ju-
dicial polity, where however a particular class of decisions consists of a vnrlety of
abstracts or abridgments, these most intimately connected are arranged in sucha
manner as to render their relative application more obvious. Where the same
point has been determined in a serics of cases, the one first mentioned is onl
abridged and the others referred to as confirmatory of the same principle. To in-
crease the value of the work and add to its general utility, several distinct speciés
of references or.notes are subjoined to each decision:—
1st, A reference to the different books in which the same case is reported. .
2d, A reference to the cases in which the same point has been determined or af-
ﬂrmed
3d, A reference tosuch cases or elementary writers in which the eame rule or
prlnclple is recognized or adverted to.
dth, A reference to those cases which are at variance with the decisions sbndg,-
ed, or to such as have expressly overruled it.
5th A reference to Acts of Parliament connected with ench case.
6th A series of notes in which it has been attempted to connect the cases with
the pmctlce, and to explain their general effect, comprising such principles of the
law extracted from the casesas are not included within the general scope of the
abridgment. The author has thus essayed to make the whole -as complete as
poesible, so that on the one hand the present practice may be readily ascertained,
while on the other the ancient adjudications may admit of an immediate access,
the latter will explain, elucidate and exemplify the former, and the reader have in
one connected view the various modifications which the law has undergone.
. Third—It has been endeavoured to frame the abstract of the decisions on a
plan, simflle, plain and perspicuous, in the present publication, so much only of
the pleadings, the facts, and the arguments of counsel are introduced in a con-
densed form, as mnay be necessary to connect the facts with the decision of the
tourts, and the judgments are compressed into ane concise statement including the
‘most important observations, unless there be a difference of opinion on the bench,
in which case the individual opinions are given Seriatem, to obviate the objection
that an abridgment of the reports is not capable of being referred to with facility
in consequence of the paging not corresponding with-the original wotk, it is.in-
tended to prepare a table of parallel references by which -means an ingnirer wijl
'be enabled to discover any case with the same promptitude and facility as if he
‘had the Report Book in his possession.
‘With the view of rendering the abridgment as complete a substitute for the re-
-ports as possible and avoiding the inconvenience to purchasers from the publica-
tions of new editions, it is proposed to prepare ional Supplement:
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ALPMABETICAL LIST OF REPORTS ABRIDGED.
Andrews Reports Espinasse Reports Pollexfin Rep.
Anstruther do East’s do Peere Williams do
Barnardiston's do Fitzgibons do Practical Reg.
Barnes’ do Forrest’s do Prices do
Barnwell & Alderson do Fosters do Raymond,Thom. do
Bingham do Fortescue do “ Lord do
Blackstone, Henry do Gowes do Salkeld do
—— William do Hardress do Sayers do
Boeanquet & Puller do Holt do Saunders do
“ new do Holts N. P. C. do Session Cases  do
Broderip & Bingham do Jones, William ' do Shower de
Bunbury do Jones, Sir Thomas do Siderfin do
Burrows do Keeble do Skinner do
Caldecot do Kelyng do Smith do
Carter do Kenyon do Starkie do
Carthew do Leach do S8tate Trials do
Cises Practice do’ Levintz " do Strange de
Cases Temp. Hardwicke do Loft do Styles do
Chittys ) do Lutwich do Taunton do
Comberbacks do Marshal do Vaughans do
Comyns do Modern do Ventris do
Cowpet do Moores’ do Wightwick do
Douglass do' Nolan do Willes © do
Dowling & Ryalnd do Peak - do Wilson do
Durnford & East do Parker do

With a Chronological Table of the Reports Abridged, with the names of the
Chief Justices and Chief Barons, in each year, beginning with the year 1660.—
This work contains in addition to the authentic Law Reports from the restoration
in 1860, to the present time, the whole of the practical and useful information to
be fouud in the year books, Viners’ Abridgment, Comyns’ Digest, Bacon’s Abridg-
ment, Cruise Digest, and in the Equity, Admiralty, and Ecclesiastical Reports,
and all the authentic Elementary Treatisesarranged under such divisions as will
tonduck to the most prompt and ready reference, and under such titles as ‘will
most probably occur to the mind of the experienced or uninitiated practitioners.
. The work will be comprised in 14 Royal Octavo Volumes, which contains from
seven to eight hundred pages, closely printed. It is intended to re-print the work
on a handsome paper ard type, and to those who agree to take the volumes as
they are published, which will be done with all practical speed, the price per vol-
ume will be but £4 50 in boards; handsomely bound in sheep, $4 75; elegantly
bound in English calf, §5, payable on delivery of each volume. The price has
been thus reduced, as the profession must be aware from the size of the volume
and the quantity of matter they embrace, to elict the patronage of the Bar, for a
work that requires a large investment of capital,and which will be of great prac-
tical utility. .

A work upon a plan somewhat similar to the one above delin-
eated, was published in London, in 1737. It was not continued,
however, beyond three volumes, or the title of *“ Extinguishment.” '
The work was entitled “D’ Anver’s General Abridgement of the

Common Law, alphabetically digested under popular titles.”
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EFFECT OF PREJUDICE AGAINST LAWYERS,
DRAFTING AND EXECUTION OF WILLS.

It is too often taken for granted, that a lawyer is never perfect
in hig calling until he is expert in the arts imposition and chi-
cane, and that, at best, he is nothing beyond leguleius gquidem
cautus, et cantor formularum. This notion is as discreditable to
the feelings and understanding of those who entertain it, as it is
unjust with regard to the pretensions of that class of persons
against whom the prejudice is directed. Was it only said, that
among lawyers there are too frequently to be found such as are
disqualified for their profession; and others, whose integrity is
not as unblemished as it should be, no. one will probably demy
that position. But the same reproach unfortunately attaches to
all pursuits, not even excepting the sacred one of the clergy.—
And it would be quite as rational to denounce the latter, as a
body, because they occasionally afford instances of impiety, as it
is to conclude, that all lawyers are corrupt, because they are,
some of them, who have been guilty of mal-practice. That there
have been ignorant and dishonest lawyers, has never been de-
nied. But to decide upon any picture by the imperfections which
appear in the back ground, without reference to the parts which
are boldly and brilliantly displayed in the foreground can only be
attributed to a state of feeling, which to say the least ofit,amounts
to an absolute pre-determination to deny every exhibition of mer-
it and excellence, however surpassing. What obligations has
England been compelled to acknowledge to her Cokes—her
Hales—her Mansfields, and her Ellenboroughs? And who have
rendered greater and more permanent benefits to their country,
than a Jay—a Marshall—a Story—a Kent—a Tilghman, or a
Parsons? It is not hazarding too much to say, that the constitu-
tions of two of the freest governments on earth (England and the
United States) under which so many thousands are now secured
in the enjoyment of life, liberty and the pursuit of happiness, are
in a great measure, the result of the knowledge—the integrity—.
the independence, and the liberal and disinterested policy of law-

ers. :
y The prejudice above alluded to, often carries with it, a suffic-
ient punishment; and it not unfrequently happens, that it produces
great and irremediable embarrassment in the affairs of these who,

ave been misled by its influence. Such, especially, has been
the case, with regard to the drafting of last wills and testaments.
The policy of all laws has made some form necessary both in the.
phraseology of these important instruments, and in their attesta-
tion; and yet it is not unusual for a person, who has had no oppor-
tunity of knowing any thing of law, to, attempt in such a. case,

~
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what he is. incompetent to perform; and, so to prepare his last
will, that he makes it a production entlrely original and perfectly
emgmatlcal What is the consequence? Let those answer, who
are in the habit of attending Courts of Justice. They, says
Blackstone, ‘““are the best witnesses of the confusion and distresses
‘that are hereby occasioned for families; and of the difficultie:
that arise in discerning the true meaning of the testator, or some-
times in discovering any meaning at all, so that in the end, his
estate may be vested quite contrary to his intentions.”

A case is reported in the last volume of Mason’s Rep. p. 493, in
relation to the construction of a Will drawn by the testator him-
self, and who expressed in his Will a decided intention, that no
lawyer should be employed in any affairs relating to the settle-
ment of his estates. The view of the testator in thus excluding
lawyers, had its origin in very laudable feelings, as his ob-
ject was to prevent family litigation. The evil he was so solicit-
ous to guard against, however, grew out of the injudicious meas-
ures he took to prevent it. Mr. J. Story, before whom the case
was tried, very properly observed, “If instead of this cautionary
clause, the testator had exercised the prudence which belongs to
men of his own age and experience, he would have employed a
lawyer to have drawn his Will and codicils; and thus stopped, in
a great measure, at the source,the waters of bitterness. There
probably have been few more stnkmg examples of the infirmity of
human judgment, or of the different manner of expressing inten-
tions than these instruments afford. 'Tosay the least of them,they
abound with provisions, which would puzzle the most sagacious
judgment, to construe in an entirely satisfactory manner.’ -

In a very late case, at New Castle, on Tyne in England, which
is reported in late Enghsh newspapers, the testator undertook to
be the author of his own Will, and to direct its attestation. The
action was ejectment brought by the heir at law against the de-
visee under the supposed Will. The plaintiff having proved his
pedigree as heir at law, the defendant produced the Will, and
called upon one of the attesting witnesses to prove the execution.
This witness stated that the testator desired her to provide him
" with pen and ink, and told her he had been making his Will, and
desired her to go for three persons, whom he named to witness it.
The witness was only able to find two of them, and on their com-
ing into the room, the testator told her, she would do as well. He
had so folded the paper for the signature of his witnesses, that
there was no writing to be seen. The other two witnesses then
wed the papers without knowing its contents, or ‘that it was a

il. Brougham (for the devxsee% cited several cases, to show
that knowledge by the witnesses of the contents of the paper was
wnnecessary to make it a good execution. But Mr. J. Bayley
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stated that he had not the least doubt that this execution was bad,
and directed the Jury to find for the heir at law, giving Mr.
Brougham, however, leave to move the Court, if he should think
fit.

——

CASES OVERRULED RESPECTING ACKNOWLEDGMENT OF DEBTS,
AND THE DOCTRINE OF ACKNOWLEDGMENT SETTLED.

It will be recollected that the first cases which arose in Eng-
land after the passage of the act of Limitations 21 Jac.1, as tothe
revival of debts barred by the act, it was held that, nothing less
than an ezpress promise would avoid it. Afterwards, it was held,
that an acknowledgment was evidence of a promise to go .to the

_jury, and still subsequently, that the slightest and most ambiguous
expressions of the debtor have been construed to have the effect.of
.depriving him of the benefit of the limitation. There is no sub-
.ject, certainly, upon which the adjudged cases have been more
oscillating and perplexing than the present. It is a great satisfac-
tien, that such is no longer the case—and that the law on the sub-
ject ofacknowledgment at the present time, is not only clearly
settled, but that it is settled upon just and rational principles. In
- the case of A’Court vs. Cross (3 Bing. 329) which wastried at the
Somersetshire Assizes in England, and brought before the Com-
mon Pleas, upon motion—the former cases, which went upon the
ground that any recognition of the debt was an acknowledgment,
were overruled by Mr. C. J. Best. The ground he took was,that
where the inference of a promise is repelled at the time of the ac-
.knowledgment, the debt is not taken out of the statute. That is,
. that the acknowledgment is considered in the light of-a new prom-
ise and not in the light of rebutting presumption of payment,which
‘is supported in Ward vs. Hunter (6 Taunt. 210) and Pittam vs.
.Foster (1 B. & C.248.)
The Courts of this country, are entitled to the credit of antici-
pating the English Courts in the adoption of this salutary con-
-struction  The District Court for the city and county of Philad-
elphia as long since as 1811, adjudged that the acknowledgment
must be such as is consistent with a promise to pay; Guier vs.
Pearce (2 Browne’s Rep. 35.) And this rule has, in repeated in-
-stances, been adhered to by the Pennsylvania Courts. The later
cases are Fries vs. Bosselet (9 S. & Rawle, 128) . and Bailey vs.
‘Bailey (14 S. & Rawle, 195.) The same has been the establish-
. ed doctrine for some time, in New York—=Sands vs. Gelston (16
Johns, 511;) Kane vs. Bloodgood (7 Johns, Ch. R. 90;) and in
Massachusstts, Bangs vs. Hall (2 Pick. 368;) and in Conpecti-
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cut, Marshall vs. Dalliber (5 Conn. Rep. 480;) and in Maine,
Purley vs. Little (3 Greenlea.’s Rep. 97.) 'The same subject came
before the Supreme Court of the United States, aslate as the last:
January Term, and received a very elaborate and interesting dis«
cussion from Mr. J. Story, who gave the opinion of the Court —
He adhered to the rule above laid down, and maintained that-the
acknowledgment must show positively, that the debt is due, either
wholly, or in part, and must be unqualified. If there be no ex-
press promise, he said, “and the bar is sought to be removed by,
implication of law, from the acknowledgment of the party, such
an acknowledgment ought to contain an unqualified and direct ad~
mission of a previous subsisting debt, which the party isliable and
willing to pay.. On the contrary, if there be accompanying ecir«
cumstances, which repel the presumption of a promise, or inten-
tion to pay—if the expression be equivocal, vague and indeter~
minate, leading to no certain conclusion, but at best, to probable
inferences, which may affect different minds, in different ways—
they ought not to go to a jury as evidence of a new promise. Any
other course, he thought, would open all the mischiefs, against
which the statute was intended to guard innocent persons, and
expose them to the danger of bemg entrapped in careless conver-
sations, and betrayed by perjuries,” Bell vs. Morrison (1 Peters’
Rep. 351. )

Thelaw, as it is now established, then is, 1st—thata debt barred
by the Statute may be revived by a new promise, e:ther express
or implied.

2d—That an implied promise may be created by the fact of a
posmve and unqualified admission of the debt.

3d—If the acknowledgment is accompanied by any circum-

stances, or expressions which repel the idea of an intention, or
willingness to pay, no implied promise is created, and the debt is
+ not revived..
- The former cases in relation to receiving the admission of one
partner, after the dissolution of the firm, to bind the other, are al-
so overruled by the above case of Bell vs. Morrison, conformably to
what had previously been decided in New York. As the admis~
sion must amount to a new promise—and as a partner after disso-
lution is not qualified to make any new promise which will bind
his former copartner, the latter may avail himself of the ntatute,
notwithstanding gny such a.dmlss%on
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SAILING OF SHIPS.

The following case, lately decided in England, it is- believed
. s the first case which has been reported, recognising the rule,
that a vessel sailing with the wind must give way to one sailin
by the wind—and that the one sailing by the wind is not obhgeg
to alter her course. A similar decision, it 18 said, however, was
once made by Lord Stowell, though not reported and it is also
faid, that the same rule has been recently recognised by one of

the Courts in the city of New York. v
' "Jones, Serjt. with whom was Stephen, stated that the plaintiffs
in this case, were the owners of a brig called the Juno, burden
180 tons, and that the defendants were the owners of a smack
ealled the Alert, belonging to the Leith and Berwick Navigation
Company, of which the defendants were members. The action
was brought to recover a compensation for the loss of the Juno,
which it was alleged, had been occasioned by the negligence of
the defendant’s servants, who were entrusted with the care and
management of the Alert. ‘It appeared that on the 16th of Jan-
uary last, the Juno sailed from London, bound to Shields, and
proceeded safely on her voyage, until the Sunday following, which
was on the 20th of the month, when she had arrived off Whitby,
on the coast of Yorkshire. At about 5 o’clock on the morning of
that day, one of the seamen on deck perceived a vessel, about two
tables’ length ahead, bearing towards them. The Juno was at
this time, sailing close hauled,’in aN. N. W. direction, with a
westerly wmd the other Shlp, which proved to be Alert coming
fn & direction, S. W. The master of the Juno, upon bemg in-
formed, that another vessel was close ahead of him, went forward,
and having hailed her, desired her crew to luff; or, in other words,
to put their helm a-lee, at the same time putting his own helm
a-weather. By this arrangement, if the master of the Alert had
followed the instructions of the master of the Juna, which, as a
good seaman, it was insisted, he ought to have done, the vessels
would have undoubtedly passed clear of each other, and no acci-
‘dent could possibly have arisen; but, instead of doing so, the mas-
ter of the Alert kept on his former course until within a very short
distance ofthe Juno, when, instead of putting his helm a-lee,which
might even then have carried him clear, from some mexphcable
reason, he put his helm a-weather, and ran aboard the Juno on
her larboard bow, and became so much entangled with her, that
both were in imminent danger of going down. The Alert, how-
ever, being the lighter vessel of the two, escaped without much
damage, but the Juno sunk in about six or seven minutes after
she was struck, her crew being compelled to save themselves on
board the Alert. These were the facts of the case.

The ownership on both sides being admitted, the crew of the
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Juno described the accident as stated by counsel, and gave it as
their opinion, thatit would certainly have been avoided if. the
captain of the Alert had acted in a seamanlike manner. Other
persons, experienced seamen, stated that as the Juno was sailing
close hauled, it was the duty of the master of the Alert, who had
the wind free, to give way, in order to let the Juno pass. .

Wilde, Serjt. with whom was Broderick, for the defendants, re-
marked upon what he conceived to be the weakness of the plain-
tiffs’ case, and said that he should prove that the master and crew
of the Alert, so far from'having been guilty of neglect, had taken
every possible pains in their power to prevent the accident, which_
in fact, had arisen from the improper course adopted by the mas-
ter of the Juno. That the Alert first saw the Juno, and contin-
ued to hail her until they ran foul of each other; that she was to
the leeward, and not to the windward; that the course adopted by
the master of the Alert, of goingto leeward, was perfectly cor
rect, and could not have been the cause of the accident, if the
Juno had not altered her course in the same direction, which,
according to the rules of sailing, she had no right to do.

The crew of the Alert swore positively to these facts; and oth-
er witnesses were called, who stated that if the vessels were in
the position described by the witnesses for the defendant, it was
the duty of the master of the Alert to have sailed to the leeward,
snd that the Juno ought not to have altered her course. These
witnesses concurred with those who had been examined on the
other side, in stating that it was an established rule of the sea,
that a ship sailing with the wind should in all cases give way fot
one sailing by the wind, whose duty it would be to keep straight
on her course, in order that the ship sailing with the wind might
not be deceived in the course she might choose. There was no
fixed rule as to which side a vessel with the wind, should pass a
vesse] by the wind; that was left'to the discretion of the captain
to determine which should appear the best and safest, under
existing circumstances. : '

Best C. J. told the jury, that the question for their consideration
‘would be—first, whether the Alert was to the leeward of the Ju-
no, as had been stated by the defendants’ witnesses; and second~
ly, if they were of opinion that she was, whether there was any
established rule among seamen, that aship sailing. with the wind,
being to the leeward a-head of a ship by the wind, should contin-
ue her course to the leeward, and that the ship by the wind should
pursue her course without any alteration? If their opinion should
be in the affirmative of these questions, his lordship thought their
verdict must be for the defendants; but if their opinion should be
to the contrary, then he thought it should be for the plaintiffs. '
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The Jury, after a short deliberation, returned a verdict for the
defendants, : :

~ Best C. J. then said, that as the decision of the jury might be
of some importance upon one of the questions, he wished to know
~ if they were of opinion that arule had been estabiished by sea-
men, that a vessel sailing with the wind should give way to one
sailing by the wind, and that the ship by the wind should not al-
ter her course.

To this question the jury replied in the affirmative.

——

TLATE AND IMPORTANT DECISION UNDER THE PATENT LAW.

. At the late term of the Circuit Court of the United States, held
in the city of New-York, a case was decided in relation to a pa-
tented machine for making Hat Bodics. This machine isone of
wonderful ingenuity, and has been of vast advantage to the pub-
lic; and it is gratifying to learn, that its worthy and indefatigable
inventor has been thus far successful in the recovery of exem-
plary damages for the violation of his just rights. The plaintiffe
in the case were Messrs Grant & Townsend, of Providence—the
former, the inventor of the said machine, and owning one half of
the interest therein, and the other owning the remaining half, by
virtue of an assignment from the said Grant. There can be no

- stronger evidence of the great value of this singular machine,than
the circumstance of its having been pirated by different persons
in the states of New-York, Massachusetts, Connecticut, and Penn-
sylvania. The plaintiffs had before succeeded in recovering a
judgment and damages in several suits which they commenced
before the Circuit Court, for the District of Connecticut, that
were determined at the April Term, 1828, against certain viola-
tors within that District. And this they did, in opposition to one
of the most ingenious and desperate defences which perhaps was
ever made, and also in opposition to the positive testimony of a
witness, who had been induced to swear that he was the inventor,
prior to the date of the plaintiff’s patent—which testimony appear-
ed so improbable upon strict cross examination, that it was deem-
ed unworthy of credit, by the Court and Jury. In the present
trial, as well as in the one referred to, the defendants contended
that a machine acting upon the same principle, and producing the
'same results, had been invented and put in operation by one Silas
Mason, of Dedham (Mass.) long before the invention of the plain-
tif’s machine, and that therefore the plaintiffs, not being the true
inventors, could not recover; but that their patent was void.

It also appeared, that the defendants purchased a right under
Mason, and then put into operation one or more of Grant's ma-
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chines. In 1825 they had four of the plaintiff’s machines at work
" —in 1826 they employed six of these machines; and in 182‘7
seven. .

But if the plaintiff, Grant, was the true inventor, the defend-
ants contended that the patent was void, for the following reasons
—That it was a patent, not for a.machine, but for an abstract
principle—That the specification was false, in claiming as an in-
vention that which had been long. before known, and that the
specification and drawing deposited in the Secretary’s ' office were
insufficient, and would not give a mechanic sufficient data from
which to make the machine. Upon this latter point,a host of
witnesses were examined on both sides, but the decision of the
Court rendered their testimony unimportant. A luminous charge
was given to the jury, by his honour, Judge Thompson, in the
course of which, he commented upon the various questionsof law
raised in the cause, and gave his opinion in relation to them.—
‘The plaintiff, Grant, had obtained a patent in the year 1821,
which he surrendered in 1825, .and took out a new one. The
Judge decided, that he had the right and power so to do, and that
his present patent must be considered in the same light as if no
other had been issued.

That an abstract principle was not patentable, the Judge said
was clearly law, but this patent was not liable to that oojection.
He also charged, that the specifications and drawings in the Sec-
retary’s office might both be used to make the machine, and if it
could be made from the two together it would be sufficient, but
that the model. there deposited could not be used for that pur-
pose. He then compared our Statute with the English Statutes,
and decided that the jury must believe (under our Statute) that
‘the specification was defective by reason of the fraudulent or inten-
tional concealment of the patentee, or otherwise the patent would
be good. He, perhaps, would not be perfectly satisfied of the cor-
rectness of this position, had it not been already expressly decid-
ed in the United States Circuit Courts in Boston and Philadel-

hia.
P The great question was then submitted to the jury, whether
or not Grant was the true inventor of the machine. The testimo-
‘ny in relation to Mason’s invention, was fully commented upon,
and the jury were instructed, that it was not necessary that Ma-
son should have taken out a patent in order to take away the
plaintiff’s right—and, on the other hand,the plaintiff’s right would
not be destroyed merely because Mason had produced the same
result; but that it must be shown, that Mason produced the same
results by a machine acting upon the same principle as the plain-

tiffs’.

Asto damages the Judge said, it was a question exclusively for
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the jury, that the plaintiffs should recover the actual damages
which they had sustained, and that the nett profits made by the
defendants was probably the best rule to guide the jury in as-
sessing them. ,
The jury returned a sealed verdict in favor of the plaintiffs for
. three thousand two hundied and sizty siz dollars, and sizty siz
cents, which the Court are by law obliged to treble—making the
Jjudgment $9799 98, besides costs. '

———

THE LATE TEA CASE.

The following is an abridgment of the late Tea Case which
was determined in the United States Circuit Court in Philadel-
phia, before Mr. J. Washington. The trial of it commenced on
the 4th of November, and determined the 22d.. The action was
an action of trespass, brought by plaintiff to recover damages of
defendant, for seizing and detaining certain ships, and large
quantities of valuable goods, alto%ether valued between two and
three hundred thousand dollars, alleged to be the property of the
glaintiﬂ', F. H. Nicoll; the defendant, as marshal of this district,

aving levied upon them as the property of Edward Thomson,
who owed the United States nearly a million of dollars for duties.
The defendant’s justification introduéed the United States as the
real defendants; and they took defence accordingly as priority
creditors of Edwayd Thomson.

The cargoes in question arrived in the United States in the
year 1826, in the shipg Addison, Woodrop Sims, Scattergood, and
Benjamin Rush, shortly after Thomson’s failure, and were instant-
ly seized by the United States, as his property, by virtue of their
right of priority, under the act of congress, in pursuance of writs
issued out df this court the 13th of March, 1826, real debt
_$500,000. The plaintiff immediately put in his claim to the
ships and cargoes, under certain documentary titles, derived from
Thomson, prior to his failure. The United States not satisfied
with the evidence, continued to detain the property. An agree-
ment was finally entered inte, to sell the contested property, suf-
fer the proceeds to lie in plaintiff’s hands, on giving secunty for
their investment, and took the right of property by jury trial.
In pursuance of this wholsome agreement, devised to preserve

rishable property, the whole matter came before the court in
its present shape. *

"The plaintiff’s counsel were R. J. Ingersoll, Binney, and J.
Sergeant, Esq’rs.; the United States were represented by J.
Randall and C. J. Ingersoll, Esq'rs. ' '
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The documentary evidence, which the plaintiff offered to sus-
tain his right of property, and the evidence of the witnesses, it
would be an endless task to detail, as they were the subject of a
fortnight’s examination. - . .

On the 14th, the argument of counsel commenced, and ended
the 20th at noon. The court then adjourned, until the next
morning, at ten o’clock, to chargé the jury.

The learned Judge consumed two hourson Saturday morning,
in the delivery of an extremely lucid and powerful charge. The
prominent points adjudicated, as well as touched upon, were prin-
cipally these: that the securities, or title papers, presented by the
plaintiff, were valid and legal; that the question of consideration
did not arise, the execution of the instrument being prima facie
evidence of it, and perfectly good, unless disproved by the de-
fendant; that the title and transfer being good, the allegation of
defendant that they were void, on the eight grounds urged in re-
lation to fraud, was not law, inasmuch as no one of the grounds
per se constituted a fraud in law, or fact. The learned judge
then went over the different points as to fraud, and proved that
there was nothing in either of them. He animadverted with
great severity upon the custom house officers of 1825, said that
they were not only negligent and lazy, but unfaithful; that the
frauds were caused by acts of theirs, not only of omission, but of
commission; and that they actually threw the shield of lawfulness
over the whole transaction, by furnishing Thomson with docu-
mentary proofs of fairness. As to the point, that Floyd S. Bailey
being an acknowledged accomplice of Thomson in the tea frauds,
and the plaintiff’s agent, and the plaintiff being responsible for
his acts, the judge said, it was so, if Bailey was ¢ general agent of
plaintiff; but not an agent for particular purposes; which was the
real fact the jury was to determine. Upon the point that the
transfer to Nicoll was a full assignment of property, omitting only
a trivial part, which realized to the assignees but $6000; and
that being so, Nicoll was seized of the transferred property to the
use of the United States, in the same manner as any general as-
signee would be; the learned judge decided, thatif the jury be-
lieved it was the intention of Nicoll and Thomson to execute an
instrument, to defraud the United States of their priority, the
transfer was void, as to the preference, and Nicoll stood as ase
signee for the benefit of creditors; and the amount not assigned
would be no alteration of the thing, if it were trivial and merely
omitted colorably, witha view to carry on the deceit with greater
effecct. The jury must be fully satisfied of such an intention;
ftaud was never to be presumed until actually proved; and the
jury would of course look at the fact, that Thomson still contin-
uved his mercantile transactions as usual, and did .not meke a
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general assignment until compelled. The judge commented
upon the point, whether a mortgage of all property would be an
assignment under the act, but gave no decision. As to the
question of damages, the judge left it entirely to the jury; if they
were satisfied the right of property was in the plaintiff, then the
taking by the marshal was illegal, and moderate compensatory,
but not vindictive damages, should be given; the verdict would be
for plaintiff, the amount of damages agreed upon, and not for the
value of the property, that belna already in plaintiff’s hands; or
for defendant.

The jury allowed the Messrs. Nicoll $220,000, all the - pro-
perty claimed, and damages amounting to $39,249 66.

—_—

JUDICIARY INTELLIGENCE.

Sup. Court of the United States. The Supreme Court of the U.
States will commence its annual Session at the city of Washing-
ton, on Monday, the 12th inst. It will be recollected, that there
is, at present, a vacancy in this Court, occagioned by the death of
the late J udge Trimble, of Keutucky The number. of cases
which now stand upon the old Docket of the Court, it is said, is
not large; and there is a probability that all the new cases, which
are ready for trial, will be disposed of before the end of the next
term. The cases decided at the last term are contained in the
first volume of Mr. Peters’ Reports. This gentleman, it will be
recollected, succeeded Mr. Wheaton as the Beporter—the latter
gentleman, having been appointed Charge des Affaires to the
Court of Denmark. I'rom the specimen “which has been exhib-
ited by Mr. Peters of his qualifications for the office lately assign-
ed him, the prbfession have certainly great reason to anticipate,
that his future labours in that office, will be perfectly satisfactory.

Eastern District of Pennsylvama Joseph Hopkinson, of’
Pennsylvania, has been appointed by the President of the United
States to be Judge of the United States, for this District, in place
of Richard Peters deceased.

Ohio District. William Creighton, Jr. has been appomted
Judge of the District Court of the United States for this District
in place of James Byrd, deceased.

New-Hampshire District. Daniel M. Chnsue, Esq has been
appointed District Attorney. -

. New-York Judiciary. William L. Marcy, Comptroller of the
State of New-York, has been nominated to the office of Judge of
the Supreme Court in the place of Judge Woodworth, resigned.
Samue] A. Talcott, Esq has resigned his office of Attorney Gen.



ERRATA

In page 11, for the words “or the doctrme and presumptnon,
read “on the doctrine of presumption.”
In page 12, for “Mr. J. Cambre,” read “Mr. J. Chambre.”




Digitized by GOOS[@



LAW INTELLIGENCER.

v

Vou, L. FEBRUARY. " No. 2.
e—— ——— a——— ==

RESTRICTIONS UPON STATE POWER.
IN RELATION TO PRIVATE PROPERTY.

NO. 1.
[conTinUED.]

What is generally understood by the right of property, is the
dominion which one man claims and exercises over the external
things of this world, in total exclusion of the right of any other
individual in the universe.! This right, although it is acknowl-
edged and protected by the institutions of society, is founded in
the invariable law of nature. Thac is to-say, if mankind were
in a state of nature, conscience and common. sense would dic-
tate to each individual, that the effect or produce of t he la-
bour of A, is not the effect of the labour of B.; and that there-
fore this effect, or produce,is A’s, and not B’s. But notwith-
standing the self evident character of this principle, so easily are
mankind imposed on by the illasions of self-lave, that if there 1
existed no ether barrier than that of conscience against an un-
Pestrained indulgence of the universdl propensity to accumulate
wealth, private property would always be expésed to the spolia-
tion of the avaricious and powerful, and would consequently be
held by a tenure so extremely precarious as to be nearly value-
less. To establish the right in question upoun a basis which
would be more substantial, was undoubtedly one of the great
benefits that were anticipated from political subordination, and
in fact, one of the principal inducements for establishing; in the

) 2 Bla. Com. 2,

4
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first instance, the well known system demominated * civil gov-
ernment.” It is therefore at once perceivable, that one of the
indispensable duties of those who have been appointed, and who
have, in cousequence, assumed to superintend the concerns of
the community, is to ensure to thg owner an unmolested enjoy-
ment of his estate ; and that they are not possessed of any inhe-
rent power which amounts to any thing like & general and abso-
lute control over the effects of private skill and industry.
For if the original motive in emerging from a state of perfect
nature and simplicity was to guard entirely against the existence
of a power so immeasurable in any one, the conclusion cannot
be avoided, that such power is not to be arrogated by gov-
ernment as one of its genuine prerogatives. In other words, if
obedience to governmefn is created by the cpnsideration that
every man shall be the quiet possessor and sole disposer. of his
own wealth, his wealth is clearly not to be exclusively possessed
‘and completely disposed of by the government ; but on the con-
trary, the government is pledged to acknowledge and protect
kis dominion over it. The government, it is true, may abuse
the confidence of its constituents and violate this pledge, but
when such is the case, the obedience of the latter is no longer
due; and.men need not be reminded, that at the very same in- _
stant when obedience ceases to be a duty—resistance becomes
a right.  And be who is but partially familiar with history will
require no description of the scenes which usually follow such a
~ a crisis, for he must know that the greatest happiness which can

be anticipated, when that event is notorious, is-the despotic
power of a Cesar, or a Buonaparte. Let the supreme power of
every State therefore keep constantly in view the divine in-
junction—** thou shalt not covet,” which makes no distinction
between those who occupy the elevated position of power and
magistracy, and those who have never been advanced from the
less conspicuous station of subjects. To use the language of a
celebrated monarch who stood only upon his native greatness,
“In the estimation of justice, all men are equal—whether a
prince complain of the peasant, or a peasant complain of the
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prince.” The plain truth is, that men form and become united
to political society for their own advantage and s‘afety, and not
to gratify the dmbition or avarice of those in power; and the -
ecommon respect for the natural duty of justice is the sole in-
ducement for admitting the fictitious obligation of obedience.

[t is certainly a matter of surprise, that in this country—a
country where the people pride themselves' upon the simplicity
and freedom of their political institutions, persons should be so-
frequently met with who treat the subject of State authority as
something exceedingly complicatéd and indeterminate ; and who
even deride every attempt to apply arguments, drawn @ prior:
from the natural foundations of reason and justice, in ascertain:
ing the precise limits of this authortiy. 'Reflecting and disin-
terested men, of all countries must be sensible, that in political,
as well as in every other science, there are certain axioms
which the most ordinary intellect cannot renounce without ex-
treme difficulty, and from which alorie are to be deduced such
propositions as are not so immediately obvions to the under-
standing. Thus, it was long since said that the fundagental
maxims of the laws and constitution of England are koneste vivere
—alterum non ledere—suum cuique tribuere.® It is'equally la-
mentable as strange that any American citizen should be found
who is so far regardless of the constitution of his country as
nof to know, that while this constitution subgists, all the law*
which emanate from the legislative department are expressly re-
quired to be framed in reference to those great fundamental
truths which constitute nataral equity. Ifit be possible that auy
one can in reality be thus igmorant, he may be "enlightened by
referring to the following declaration of the Supreme Court of
the United States, made but a few years after the adoption of
the American Constitution. ¢ Thege aré certain vital princi-
ples in our free republican governments which will determine
and overrule an apparent and flagrant abuse of legislative pow
er—as to take awdy that security for personal liberty and priv

IFrederic of. Prussia. Bracton L. 1.C. 3.
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vate property, FOR THE PROTECTION WHEREOF THE GOVERN-
MENT, WAS INSTITUTED.”"! :

Indeed, it is only in a state of anarchy, and when a complete
bu.tvtempor,ary triamph (as in the French revolution) is obtained .
over reason and justice, that the right of property is ever openly
insulted and entirely prostrated. .And whetier we have recourse
to the laws and constitution of Rome, or to the policy of those
nations which overrun and conquered her, we shall find this right
acknowledged, defined and respected. The laws of Rome '
which authorised magistrates to .interdict a prodigal from the
use of his mouney, certainly suppose that that power did. not be-
long to the magistrates in ordinary cases. Under the despotic
rule of the Roman Emperors, it was customary,.it is true,. for

" the prince to interpret his own laws for particulax occasions.—
This * interlocutio principis” (although there was no distinct
separation of the judicial from, the legislative power) was never-
theless subject to the principle of the civil law, that the lawgiver

- could not alter his mind to the, prejudice of a vested right—
Nemo potest consilium suum in alterius injurigm.® A declara-
tion in the code also, according to the construction put upon it .

_ by an eminent American Judge, relates not merely to future

suits ; but to fyture, as contradistjnguished from past contracts
and vested rights.® This declaration is *“ leges et constitutionem.

Suturis certum est dare formam negotiis, non ad facta practeria

revocari nisi nominatim, et de, praeterito tempore, ef. ad huc pen-
dentibus negotiis cutum sit (Ced. I. 147.) The Spaniards of

Arragen, in electing 2 king expressed their sense of his. limi-,

ted authority, by a representation resembling a play, ip which
was introduced a personage who was dignified by the name of la_

Justiza of Arragon—who was publicly declared to be greater and .

more powerful than the king.! If the power .of Ferdinand.
of Spain had not been chained down to ope of thq grest, first

Tica Calder ». Bull 3 Dallas. '
2 Dig. 50. 17, 756. This maxim, it istrue, is general in its terms, but a very

very lerrned writer, (Dr. Taylor,) considers it as a direct restriction upon the
lawgiver.

T Chancellor Kent. 4 Cited by Mr. J. Wilson, in 2 Dallas 459.
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principles of natural law, the son of the celebrated discoverer of
America who had wasted two years in fruitless solicitations at
Court, for the rights which descended to him from his father,
would nmot have obtained by a judicial sentence that which was
upgratefully and unjustly denied by a contemptible monarch.'
Even in France, during the late reign of Napoleon, whose prin-
ciples of state policy were. so generally hostile to' the opinions
and feelings of a people accustomed to just and equal laws—the
greatest deference was manifested for the sacredness of private
property. If these instances of protection to property are not
sufficient to make these republican legislators pause, who through
inadvertence, or with.a view to acquire popularity, are inclined
to adopt measures the result of whieh is to despoil an individual
of his estate, &- still more striking instance may be mentioned.
A Turkish Sultan is the absolute master of the lives of mil-
lions, and yet what was the conduct of the Sultan Mustapha,
when he was deunied the possession of an estate in the city of,
Constantinople by-its humble owner? The man of power was
conscientious. He hesitated. He consulted his mufti; and
their answer was—private property is.sdcred*

It is to be expected that in those countries which are more
popular in their constjtution, and where the power of govern--
meat has been cautiously assigned to it by the people, there
should be.still greater protection for the right under considera-
tion, and that it should be defended by the most explicit pro-
visions against the encroachments of an unfaithful, or deluded
magistracy. The law of England, it appears, has treated it as-
one of the.rights inherentin every Englishman, which should
notonly beaccurately ascertained, but at the same time effectu-
ally guarded. By the great charter it is provided, that “no free-
man shall be disseised or divested. of his freebold. but by the
judgement of his peers, or by due process of law.” This celc-
brated instrument,: which has been very Justly consldered as no

1 Cited by Mr. J. Wilson, in- 2 Dallas 459,

2 This fact is recorded by De Tott in his memmrs of the Turkish government ;.
and is referred to by the Court of 8. Carelina in the case of Lindsay v. Charles-
ton Commiseioners. 2 Bay’s Rep. 60,
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imperfect outline of a free and equal government, was repeated-
ly renewed, until it became in the language of an accomplished
writer “a general banner perpetually set up for the union of all
classes of thie people.” It was also recognized and confirmed
by subsquent acts of parliament which provided, that “no man’s
goods should be seized into the King’s hands, and that no man
should'be put out of his franchises, or freehold ; and that if any
* thing was done to the contrary, redress should not be denied.”
Even an English Parliament, though it has often been distin-
guished by the appellation of “omnipotent,” is not acknowledi:
ed as being invested with an uncontrolled dominion ovér the
property of the subject ; and ‘the instances are very few of an
attempt, or a disposition on the part of Parliament: to exercise
such dominion. And attempt was made in 1783, but that prov=
‘ed unsuccessful.* The bill which was introduced for neéw mod-
elling the charter of the East India Company is here referred
%o. Upon that occasion it was asserted, that the interference
of Parliament was not only a dange'rous violation of the charter
of the compan);, but a total subversion of law and the constitu-
tion of the country. The bill was opposed by Mr. Pitt as being

“a daring violation of chartered rights ;”” and it was boldly pro-.

nounced by Lord Thurlow “an atrocious: violation of private
property which cut every Englishkman to the bone’» Even the
. forfeitures in the reign of Charles (the quo warrante against the

city of London and the repeal of Massachusetts charter) were

under colour of law. And the only means by which it is pre-
tended, that corporate franchises can be taken away in England,
are trial and judgement.* The Parliament of Great Britain,
when viewed theoretically may, it is true, appear in a qualified
sense, omnipotent. But Parliament was considered to be lim-
ited in its authority as long since as the time of Bracton, who
says “nova constitutio Sfuturis fomam.imponefe debet, et non pra-
deritis.® It was also expressly, declared by Lord Coke, when
Chief Justice of the Kings Bench‘, that acts of Parliament were

iDe Lolme p. 29, *Opinion of Lord Mamfield 3 T. R. 344,  *
3L. 4. foi. 298,

L4
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controlled by the common ‘law and were to be adjudged void
when against common right and reason.'! And it was insisted
on hy Lord Chief Justice Hobart, in Day v. Savage, that an
act of Parliament made against natural equity was void.® Lord
Chief Justice Halt reiterated the same opinion in the case of
the city of London v. Wood.? It is unfortunate that the same
principle!should not have been more invariably respected by some
who have been appointed to discharge the important duty of le-
gislators, but like his majesty King Jamesthey have been disposed
to cansider such principles as “dangerous conceits.” Had it not
been for such conceits in the English nation, where would have
been the happiness which the subjects of that King and his suc-
cessors havg so long enjoyed at home, or the moral and politi-
cal influence they have so loog commanded abroad ? And
where would have been found a Hampden, a Sidney, and othe?
Inflexible patriots who generously dared—

“To stem the torrent of a downward age,

To slavery prone, and bid it rise again

1o all the native pomp of freedom buld ?*
[To BE CONTINUED.]

i . .
+ N
DAMAGES ON POREIGN BILLS OF EXCHANGE.
The regulation of damages upon Foreign Bills of Exchange
certainly appears to be a matter of very great importance to the
commercial interest of this country, so much so, that it is de-
sirable that the rate of damages should be established with ve-
ry considerable caution and deliberation. The law in relation
to this subject, as well as the lawsa in relation to bankruptcy,
should in fact be prescribed by Congress, and not remain as they
are the offspring of State Legislation. The most respectable
merehants, who must be allowed to be the most competent
judges of the policy of the regulations as now established, have
already preferred petitions to Congress, for their attention and
interference in relation to this subject, and complain that
the rate of damages as it has been fixed by several of the
States is much too exorbitant, and in reality does serious in-
jury to those coacerned in foreign trade. The rule, for in-
stance, jn New-York has been, that the holder of a bill drawn

8 Rep. 118. ‘Hob. Rep. 87, 3Mod. 687.
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there-at a place "out of the United States, protested for non-
acceptance, or non-payment, is entitled to regover of the

* drawer, or endorger the amount of the bill at the rate of ex-
change on the place on which the bill was drawn, at the time
of notice given to the party to be charged, and twenty per cent
damages on the amount of the bill, at the rate of exchange, the
expenses of protest, and interest on the aggregate amount of
the bill and damages, from the time of notice given. The con-.
struction formerly was, that the amount of the bill was to be cal-
culated at the par of exchange. And it was held by Mr. J.
Spencer, that ‘ the twenty per cent. was in lieu of damages, ia
case of re-czchange, and becamse there was no course of ex-
change {rom London to New-York, and to avoid the constant
ancertainty and fluctuation of exchange,” (vid. Hendricks v,
Franklin, 4 Johns, 119.) But this decision was overruled by
the Court of Errors, who have adopted the constrection before
mentioned, (vid. Graves ». Dash, 12 Johns, 17.) The rate.of
+:20 per cent is also the rate in Missouri— Alabama«—Loujsiana—
Ilfinois—Connecticut and Delaware—upon bills payable out of
the United States.

In Pennsylvania the rate is twenty per cent. if the bill is pay-
able in any part of Europe—but if fayable in Madeira, Spanish
Maine, or Mexico, fifteen per cent ; and in any other part of the
world, out of the United Siates, fwenty-five per cent. In all
these cases interest is given on the amount of the bill, damages
and charges of protest, from the time of notice. And the amount
of the bill and damages is to be determiged, by the bill of ex-
change, or value of the money or currency mentioned in the bil,
at the time of notice. This excessive rate of damdges, as was
before observed, is extremely impolitic, and hostile to our com-
mercial traffic. The following communication on the subject
which lately appeared in the National Intelligencer, and which
was from a gentleman in New-York to his friend in Washing-
ton discloses a fact that shews the correctness of the assertion
just advanced . It is as follows : o '

A fact came-to my. knowledge a few days ago,. in relation'
to Bills of Exchange, which 1 beg leave to communicaté A na- .
tive American merchant having an acknowledged balance in the
hands of a Liverpool house, drew for the same or part of it ; but
before his bill reached Liverpool the drawees failed. The bill
was returned under protest, and the American merchant paid
the damages, 20 per centum, thie then rate, two or three years
ago, and which went into the pocket of a British Agent, who
was the holder of the bill. On proving his claim before the as-
signees in England, that for damages was rejecteds '
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“This affair occurred to one of our most respectable mer-
¢hants, and can, therefore, be proven at any moment. I have
it-from himself. I think the sum was stated to be 1,000/.—
Here, then, was a transfer of 200l. equal to nearly 1000 dollars,
from the United States to England, as a punishment to the for-
mer, for drawing im good faith, and as a reward to the latter,
for a noncompliance of contract. Such events merchants gen-
erally keep a secret, but, from circumstances at that time, in
England, there is the best reason to believe that many of a simi-
lar nature occurred to the merchants of this country.” .

+ In mostof the States, the fixed rate of damages, upon for-
eign bills of exchange, is more moderate.than that above men-
tioned: Thus in Maryland, upon a bill payable out ofthe U.
Btates, the value of the bill is recoverable at the rate of ex-
change, fifteen per cent upon that value—damages, costs of
protest, and interest on the value ofthe principal sum in the bill
from the time of protest. In Ohio, Indiana, Virginia and -
8. Caralina the rate of damages is also fifteen per cent. .
In other States the rate is still more moderate. The rule of .
Massachusetts has been controlled by the #mmemorial usage of
the State. Parsons C. J. in the case of Grimshaw v. Ben-
der (6 Mass. R. 187.) says ¥the usage here is to allow the hol-
der of the bill the money for which it was drawn at par, and al-
so the charges of protest, with American interest on those
sums from the time when the bill should have been paid’; and
the further sum of one tenth of the money for which the bill was
drawn, with interest upon it from the time payment of . the dis-

" honoured bill was demanded of the drawer. But nothing has
been allowed for re-exchange, whether it is. below, or at par.
This usage is so ancient that we cannot trace its origin ; and it .
forms a part of the law merchant of the Commonwealth.”” It was
by this rule, it appears, that damages were assessed upon a for-
. eignbill in the case of Barclay v. Minchin (6 Mass. K. 162.) But
by a statute of Massachusetts lately passed, it is enacted
that, where any bill is drawn or endorsed in the State and
where any bill is payable at any place beyond the Cape of Good
Hope, in Africa, Asia, or the islands thereof, shall be refused
acceptance or payment, the drawer or endorser, shall, on due :
notide and demand thereof, pay the contents of such bill at the .
par value, together with twenty per cent thereon, in full of all
damages, interest and charges. And where any bill so drawn
or endorsed and payable at any other place out of the United
States, is dishonoured, the drawer, or endorser shall, on due
notice and. demand thereof, pay the contents of such bill at the .
current rate of.exchange at the time of demanding paymeant,
and five per cent damages on the contents, of such bill, togeth~

5
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er with interest on such contents, from the time when such, bill
shall have been refused acceptance, or payment, which shall he
in full of all damages, charges, and expenses. Other States
‘seem to have been governed by the rate of damages established
by the early usage of Massachusetts. And in Rhode Island,
N. Carolina, Kentucky and Mississippi the rate of damages js
ten per cent upon all foreign bills of exchange. In Tennessee,
. the holder of uny protested bill is entitled to the same damuges.

THE DOCTRINE OF UNITY OF POSSESSION.

Tt is singular that there should so seldom have been occasion

. in this country to apply the rule as to unity of possession. "It
seems, however, to have been relied on by the counsel for the
plaintiff, in the case of Hazard ». Robinson, which was tried in
the Circuit Court of the U. States, held in the District of R.
Island, before Mr. Justice Story ; and which is reported in the
3 vol. of Mason’s Rep. p. 172. The case may be thus briefly
stated: A. owns an upper mill, and B. a lower mill on the same
stream. The lower mill has a dam which obstructs the free
use of the upper mill. B.lowers his dam two feet, and allows
it to remain 1n that state 38 years, and during that period the
upper mill is free of obstruction. B. then sells the lower mill to
A., who afterwards sells the lower mill to C. The Court held
thaton the ground of unity of possession, the right of raising the
dam of the lower mill two feet was gone, and that the upper mill
had acquired a right to use the water, without back-flowing.—
And the Court considered it to be generally true, that unity of
possession of the estate to which an easement is attached, and of’
the estate, which the easement encumbers, in effect, is an ex~
“tinguishment of the easement, This doctrine was discussed
at least as far back as11. Hen. 7, as appears by the case of
Surry v. Pigott, in Latch 153, and Popham 166. The case in

1t Hen. 7. was as follows: A. was the owner of a tenemeat, to *

which there was an ancient gutter running through an adjoin-
‘ing tenement, and afterwards he bought the adjoining tene-
ment ; and then sold the first tenement to the plaintif. It was
held in this case, that the ancient gutter was ‘mot extin-
guished by the unity of possession ; but that it would have been
otherwise, if A. during the unity of possession had destroyed
‘the gutter, or cut it off. If, therefore, as was observed by Mr. J.
Story in the case alluded to, ¢the dam of the lower mill had
never been lowered, the rnight to use a dam of that height, not-
withstanding the unity of possession, would have passed to the
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subsequent grantee'of the lower mill, as a subsisting privilege,
or appurtenance ; and he cited the case of Niciiolas ». Cham-
‘berlain (Cro. Jac. 121.) In this case, it was considered by all
the Court, “ that if one erect a house and build a conduit there-
to-in another part of his land, and convey water by pipes to the
house, and afterwards sell the house with the appurtenances,
excepting the land, or sell the land to another, reserving to him-
self the house, the conduits and pipes pass with the house, be-
cause 1t is a necessary and guasi appendant thereto.” Here the.
anity of possession was not admitted to destroy the right to the
easement, because it was annexed to the messuage, and in use at.
the time of the grant. But if the conduit and pipes had been:
actually severed before the grant, there could have been no pre-
tence to say that the conduits and pipes passed as appurtenan-:
?:s. The case of Morris v. Edgington, (3 Taunt. 24,) was re-.

rred to by Mr. J. Story, which, although different in its .cir-
cumstances, appeared to him in its reasoning to establish the.
foregoing conclusion. The right of a natural water course
is not extinguished by unity of possesion, in any case. Thus,
Whitlocke J. in the case before alluded to (Surry »..Pigott, as
reported in Popham) took the distinction that where a thing:
hath its being by prescription, - unity will extinguish.it; but
where the thing ha£ its being ez jure nature, it shall not ba
extinguished, A water course, he said, did not begin by con-
sent of partiee, nor by prescription, but ez jure nature. 'The
civil code of Louisiana contains the following provisions as to
the extinction of incorporeal rights (servitudes) by unity of pos-
session.

Art. 801.—Every servitude is extinguished, when the es-
tate to which itis due, and the estate owing it, are united in the
samo hands. , :

But it is necessary that the whole of the two estates should
belong to the same proprietor ; for if the owner of one estate
only acquires the other in part or in common with another per- -
son, confusion does not take effect.

ARrr. 802-—If the union of the two estates be made only un-
der a condition, or if it cease by legal eviction ; if the title be
thus destroyed either by the happening of the condition or by
legal eviction, the servitudes revive, which in the mean time,
will have been rather suspended than extinguished.

Thusthe exercise of redemption, the happening of the condi-
tion on which the estate terminates, the eviction from a suc-
cession by a nearer heir, the abandonment or relinquishment
of an estate on account of mortgages, will revive all the servi-
tudes, active and passive.
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'ArT. 803—-Confusion takes place by the'simple accephnoo
of an inheritance, if there be but one heir.

If the heir who has thus accepted an inheritance, disposes of
any estate belonging to the succession which is subject to any.
servitude towards his estate, without any stipulation for the
preservation of his right of sprvnude, the estate thus alienated,
which owed the servitude, remains free from it, in consequence
of the confusion which had taken effect while the 'estate re-
mained in his hands.

- Arr. 804.—But if the heir, under a simple acceptance, sell
to.a person the whole of his rights in the succession he has re~
ceived, the sale prevents the confusion, and the estate belong~
ing-to the succession will continue to have.the rights of servi-.
tude-previously due to it, or be charged with the servitudes im-
posed on it, in the same manner as if it. had not passed through
the hands of the heir ; because, in this case, the purchaser is.
not presumed to have purchased more or less than all the an~-
cestors poasessed.

“Arr. 805.—Confusion does not take effect if the heir has
only a temporary possession of the estate subject to the servitude,
or enjoying it for the purpose of delivering it to another person
to whom it has been bequeathed, or when bis right in it termi-
natesat & certain fixed time. :

Art. 806.—If the heir has accepted the successlon under
beneﬁt of inventory, the confusion does not. take effect ; .and if
the heir is obliged to abandon the succession at the instance.of
the creditors, the servifudes resume their former state.

Art. 807.—The acquets, which the husband and wife make
during the marriage, do not become confused with the private
property of each; and.ifthese acquets are sold during the mar-

.riage, the servntudes, active and passive, which existed previous
to their being acquired by the husband and wife, continue to
exlst, without any stlpulatnon to that effect. .

- Art. 808.—Except in the cases herein mentioned, and sim-
ilar cases, services extinguished by confusion do not revive, ex-
cept by a new contract; with the exception of continuous and
apparent servitudes, with respect to which the disposition. mada
by the owner of both estates is equivalent to a title. ,

Agr. 309,—The renunciation or abandonment of the land ex+
tinguishes the servitudes charged on it, of whatever nature they
may be, because the owner of the estate to which the servitude is
due, is bound to accept the abandonment, which preduces in
his hand a confusion which puts an end to the servitude.

ArT. 810.—It is not necessary to produce a discharge of
the servitude, that the proprietor of the estate which owes it,
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shonld abandon-the whole estate ; it suffices, if he abandoa the
part on which the servitude is exercised. e

— .
YALIDITY OF WAGERS AND BETS ON THE EVENT OF AN
ELECTION. ~

- The cases which have been adjudged in England in relation
to'bets or wagers do not it seems, in general, prohibit this species
of contract ; and if a wager is made on indifferent subjects
or questions (however trivial) it has been considered valid, and
that an action’ thereon may be maintained against the loser:
This was established’ in Good v. Elliott (3- T. R: 693.) wheré
the subject of the wager was whether one'S. T. had,"or ‘had
aot, before a eertain day bought a waggon belonging to D. C. ;
which wager ‘three judges, contrary ‘to the opinion Buller J.,
held to be good. So it has been held in England, that a waget
on the ages of plaintiff and defendant is legal (3 Campb. 168:) -
The Courts however both in England and in this country have
frequently reprehlended these contracts and: expresséd ‘their
regret that they have ever -been sanctioned. And-it has been
expressly decided in England that a wager'made upon' the life
of Bonaparte, was void. (Gilbert v. Sikes, 16 East 156.) And as
late as the third ult. a'wager on the escape of the  samie indi-
vidual from St. Helena was adjudged void by the Supreme Court
of Pensylvania, though two of the Judges dissented.. The wa-
ger upon which the action was brought wasevidenced by ‘a writ-
ing in the following terms, which was signed by the patties. “May
14th, 1821. This day, Stephen Ivés bet ome hundred dallars,
with Joha Phillips, that Napoleon Bonaparte will, at or befdre
the expiration of two years from the above datd; be reinoved or
escape from the island of 8t. Helena. It is understood betweén
the parties, that if Bonaparte should die within the above period
of two years, and ‘on the island of St. Helena, that Mr. Ivés
loses the bet.”” o ~ e C
' Bonaparte did die on the island of St. Helena, within the
two years, or was'dead at the time. The following is the opin-
ion of the Court: . RIS Co e
. +“Certainly a wager can generally be recovered in England,
unless when betting on the particular subject is prohibited by
act of Parliament. - When we reflect that no good can result to
the community from the practice of betting, that much loss and
domestic distress is occasioned by it, no wonder that in that
-country Judges have regretted that it has been decided that a
bet could be recovered. When our ancestots separated this
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. country from England, on the 28th Jan. 1777, it was enacted
that the common law of sueh of the statutes of Englaund as have.
heretofore been in force in this province, shall be in force and
binding until altered, &c. Now | have always believed that the
-, restrictive words ‘“as have heretofore been” are applicable to
common law as to statute law, much of both never was and is
oot now law here. And I would imitate those Judges who de-
cided that gaming policies of insurance. though ‘geod at com~
mon law were void here, and not suitable to the principles or
genius of our institutions. In fact this is a gaming policy, but

as [ view this case, there is another principle on which the judg~ -

ment of the court is right, admitting that some wagers can be
recovered. But in this I do not give the opinion of the court,
who think the legislature only can prohibit a recovery in all ca-
ses of wagers, g’ o man or men have any right to occasion trou~
ble or uneasiness to any other man or woman, and no court
ought to assist them in so doing, or permit its jurisdiction to be
abused, for such purpose. It has been decided that certain wae-
gers, whether a particular person was a man or a woman, were
not recoverable in a court of justice, because the proof might be
indecent and the investigation distressing to the person, ale
though the testimony may not, in all cases, lead to inquiries or
call for proof which isindecent, and aithough the investigation
may in some possible cases, not occasion distress to the per+
son who is thesubject of thebet. Yet the very same bet, and the
evidence to be adduced, may be very distressing to anoth-
er person, about whom the second bet may be made. A
man of undoubted wealth, not in debt, and not surety for
any person, may feel perfectly indifferent as to an investigation
in a gourt of justice as to the precise amount .of that wealth ; but
a man in other sircumstances may be much distressed and se+
riously injured. I may be perfectly indifferent as to a beton
my age, but there are no doubt many persons about whose age
it would be impertinent to bet and who would be much hurt by
the investigation. Ordinarily, a man in prison for any cause is
enough distressed. Shall it be permitted, that the question,
when he will be liberated, shall be a subject of wagers among
idle, or thoughtless, or malicious persons? And shall the courts
of justice of the country add to that distress, by listening to,

and collecting others to listen to, all that malice or avarice may -

be able to collect on the subject? I would consider it as a case
calling for a general rule, and say, that as every bet about the
age,or height, or weight, or wealth, or circumstances and situa-
tion of any person are either malicious or indecent, or imperti-
nent or indelicate, all such bets are illegal, .and that no count
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ought, in any case, to sustain.a suit on such a wager; and this .
whether the subject of the bet was man, or woman, or child,
married or single, native or foreign, in this country or abroad —
I can perceive no principle of law or justice, which will require
or permit the time of the country and its courts to be wasted, to
gratify the malice or curiosity, or the caprice of the unthinking
and impertinent. There are wany things which politeness
would not mention, and charity would conceal, and . would net
agsist folly or malignity in making them public. 1 would not
as a mau, and I will notas a Judge. I hold no bet of any kind,
about any human being recoverable in a court of justice. And
as the majority of the court is of this opinion, it is unnecessary
to. notice the other points discussed.” : i :
It would certainly be gratifying if the Courts of this country
could consistently establish the doctrine with regard to wagers
which prevails in Scotland, which is, that all wagers are in-
valid, on the sound principle, that courts of law were instituted
solely for the protection of real rights, and for the enforcement
of serious contracts. One rule, however, is well settled, both
bere and in England, and that is, if a wager is contrary to pub-
lic morals' or policy, it is void. Whether this rule extends
to a wager made on the event of .an clection, has, it appears in
several cases been a question for the Court to determine.—
In the case of Allen » Hearn, (1 T.R. 56.) which was an ac-
tion of assumpsit before Lord Mansfield, to recover one hundred
on a wager made between the plaintiff and defendant,
who were both voters, on the event of an election of a member
to serve in Parliament; his Lordship was of opivion, that the
right of the plaintiff to recover, depended upon the question as
to the nature and species of the contract ; and that if the con-
tract was in the eye of the law corrupt, it could not.be suppor-
ted. One of the principal foundations of the constitution, he
reasoned, depended on the proper exercise of the elective fran-
chise, that the election of members of Parliament should be free,
and particularly that every voter should be free from pecuniary
influence in giving his vote. The wager, he thought, laid both
parties under a pecuniary influence, and made each of them in
the pature of a candidate. And he inquired, what was so easy,
asin acase where a bribe is intended, as to lay a wager, and
remarked upon the difficulty of proving that a wager made a par-
ty give a contrary vote to what he would have done otherwise.—
As the wager, he continued to reason, had an influence on the
mind of the party, it was a colour for bribery, and hence was void.
11a an action vgy recently brought on a wrestling bet before the King's
Beach, Lord Tenderden said, it was an action he could nat try,
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In the above case, it will be observed, the parties who made
the wager, were both woters, and it seems to have been on that
ground that the contract was adjudged void. But it is certainly
very desirable under a government like ours,” where elections
are so frequent, to prevent as far as possible every species of un-
due influence and to discountenance all electioneering for pri-
vate ends. All wagers, therefore, made upon the event of an
election, without any exception, should, when considered in re-
ference to their results, in a political and moral point of view,
unquestionably be denounced. In a case which recently came
before the Supreme Judicial Court of Rhode-Island the actior
was to recover the amount of a wager made between plain-
tiff and "defendant—that the Hon. Asher Robbins, would be
elected a Senator to Congress at the next ensuing Senatorial
election, at which'the choice was to be made by the Legislature.
Both plaintiff and defendant were inhabitants and citizens of
the State, but neither of them members of the Legislature. Mr.
C. J. Eddy gave his opinion as follows:

¢ It is admitted that by the Common Law, some wagers are le«
gal, and may be enforced in a Court of Justice. This admis-
sion is made with regret in many of the modern decisions ; and
were the question res integra, there is little doubt that all wagers
would now be declared illegal. Among wagers deemed ille-
gal, are those against sound policy, or of immoral tendency,
which may affect the feelings, interest or charactér of a third:
party, or tend to disturb the peace of society.

. “ In the case of Gilbert and Sykes (16 East 156,) an action on
a wager on the life of Bonaparte,) Lord Edinborough says:—
“ Wherever the tolerating any species of contract, has a tenden~
¢y to produce a public mischief or inconvenience, sach a con-
tract has been held void.” And after, in nearly the same
words, “ Ifa contract have a fendency to a mischievous and
pernicious consequence, it is void.”” And again, * Where the
subject matter of the wager has a tendency injurious to the in-
terests of mankind, I have no doubt in saying that it ought
not to be sustained.” In the samc case Le Blanc J. says, ¢ It
has often been lamented, that actions upon idle wagers should
ever have been maintained in Courts of Justice. The practice
seems to have prevailed before that full consideration of the sub-
ject which has been had in modern times.” ¢ And jt is now
clearly settled, that the subject matter of a wager must at least
be perfectly innocent in itself, and must not tend to immorality
or impolicy.” In the same case, Bailey J. speakng of the wager
then under consideration, says, “It gives to one ptrson a pecunia-
ry interest in the violent deathi of another, by whatever means pro-
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cured.” ¢ Shall it be allowed to a subject to say, (says Lord
Fllenborough in the same case) that the moral duties which
bind man to man are in no hazard of being neglected when put
in competition with individual interest?”

«I{ we apply. these principles to the question before ue, there
can be little doubt what the decision ought to be. The wa-
ger was on the election of a certain person, by the General As-
sembly, to the office of Senator in Congress. Did it not give to
the plaintiff a pecuniary interest in the election of that person;
and to the defendant an equal pecuniary interest in preventing
that election ? ** And shall it be ailowed % either party, or
any one else *to say,”” that in this case * the moral duties
which bind man to man,” or to communities of men, * were in
no hazard of being neglected, when’ thus “ put in competition
with individual interest "’

«If a coutract have a tendency to a mischievous eonsequence,
it is void. What is the tendency of a wager, on an approaching
election? Is it to produce peace, harmony, fair dealing? Or
is it not rather to produce clamour, misrepresentation, abuse,
discord; the exertion of improper influence ; of intrigue, bargain
and corruption; of the use of means, by each party, fitted to the
end, that is, the winning of the bet? And is not this tendency
greater, in proportion to the amount of the wager, and the influ-
ence of the partiesto the wager? To say that because the par-
ties to a wager are not members of the Législature by whose
vote the wager will be decided, therefore the wager can have no
influence on the members of the Legislature, is to say, that the
power and influence of individuals out of the Legislature, can
in no case affect the vote of that Legislature, however great the
power and influence of those individuals may be. Which is to
say what is in itself absurd, what daily experience teaches to be
false, and what a moment’s reflection must convince every one is
not and cannot be true. If the tendency of the wager, in the
case before us, be thus; then is that tendency immoral ; for no
one, it is believed, will so far hazard his own reputation for cor-
rect moral feeling, as to undertake to reconcile misrepresenta-
tion, slander. intrigue, or corruption, with the principles of mo-
rality. We might then safely say, it is contrary to sound policy,
because immoral. But it is contrary to sound policy in a more
important point of view. More important, because the immoral
tendency, and pernicious bearing on our free institutions, is
more extensive and injurious. The strong hold of freedom in
our country, is in the freedom of our elections. Destroy this
and our freedom is at an end. Whatever tends to this de-
struction in the remotest degree, ought to be resisted bere, with

6
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a determination that admits of no compromise. Wagers on elee~
tions, whether by the people or the General Assembly, have
this tendeney directly. And this tendency, in a given case, is
in proportion to the interest at stake, and the influence of the
parties to the wager. 'To say that a wager can have no in-
fluence in such a case, is to say, either that man has ceased to
regard his own interest,or that interest has ceased to influence
man’s conduct. This interest and influence may result in the
grossest corruption. It is enough for the decision of this case to
shew, that a wager on an election has this tendency. Can it be
necessary to ask, whether in a free country, a contract which
has a tendency to destroy freedom of elections, and produce
corruption, is consistent with sound policy? In Vescher v.
Yates, (11 Johns, 31,) which was an action against a stake-
holder, of a bet on an election, Kent C. J. in delivering the
opinion of the Court says :(—“ We choose rather to place the
decision of this case upon those great and solid principles of pol--
icy which forbid this species of gambling, as tending to debase
the character, and impair the value of the right of suffrage.”
There is one other point of view in which this case may be
eonsidered, and in which this wager will appear‘equally inde-
fensible. If the feelings, interest, or character of a third party
may be affected by a wager ; or.if it tend to disturb the peace
of society, it cannot be sustained. (Da Costa v. Jones.) If the
election in question had taken place by a majority of one vote,
and that one vote had been procured by bribery, would the wager
have been fairly won? And if not won, ought not the defendant
to be permitted tojshew it, and avoid the payment ? But would
a Court of law inquire into a transaction, so full of interest
and feeling to third parties, in order to decide an * idle wager?”
No, nor would it comport with sound policy to suffer such a ques-
tion to be discussed in a Court of law, on a mere wager, inde-
pendent of the feelings or interest of third parties. In the case of
Da Costa v. Jones,{Cowp.720)Liord Mansfield stating as a case, a
wager that an unmarried woman has had a bastard, says, “would
you try that? Would it be endured? Most unquestionably it would
not. Because it is not only an injury to a third person, but it dis-
turbs the peace of society ; and the party to be affected by it
would have a right to say, how dare you bring my name in ques-.
tion 1”7 With how much more propriety might the parties charg-
ed with corruption in the case above supposed, put the same
question! And how much greater would be the tendency in that
céise, to disturb the peace of society ?
‘In the case of Bunn v. Riker,(4 Johns. 428) which was a wager
on the election of the governor of the state,Van Ness J. says, ‘It
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may involve an inquiry inte the validity of the eleetion of the pre-
sent chief magistrate. In answer to the objection that the certifi-
cate of the canvassers would be conclusive, he says, ‘It is
enough that this wager may give birth to such.a question, to
pronounce it to be repugnant to the dictates of good policy.”—
+¢ It is a discussion calculated to endanger the peace and tran-
quillity of a community.” These principles are fully recog-
nised in the case of Lansing v. Lansing, (8 Johns. 454,) which
was 3 similar bet, made after the polls were closed. Say the
Court—:* This case falls within the principle laid down in Bunn
o. Riker, thata bet, involving an enquiry into the validity of the
-election of Governor, was void, on principles of policy.”
~ “With these principles as well as those quoted from the other
suthorities, whether binding on this Court as authorities or not,
. we fully concur, and have no hesitation in saying, that all bets
-on elections, whether by the people or the General Assembly,
and all bets on judicial decisions, are of immoral tendency,
against sound policy, and ought not to be sustained, especially
in this State, where all our officers, judicial as well as others,
are of annual appointment.”

—_—

ACCEPTANCE OF BILLS OF EXCHANGE TO PAY AT A
: PARTICULAR PLACE.

It is not necessary, in order to found a claim against the ac-

ceptor of a bill to present his bill for payment at a particular
place, when it is only specified in a memorandum annexed to
the bill ; for such memorandum is considered merely as an in-
timation where the. payment may be had, and is not held to
limit the debtor’s general obligation to pay, by the condition of
presentment at the ‘place specified. This doctrine has been
taken for granted in England in every case where it has been
the subject of discussion—(SandeYson v. Judge 2 H. Bl. 509—
Callaghan v. Aylett 2 Campb. 550. Sanderson v. Bowes 14 East
501—Price v Mitchell 4 Campb.200--Exon v. Russell,4 M. & 8.
405—Hardy v.Woodroffe 2 Stark. 319.) But the courts were not
unanimous in their opinions as to the effect of an acceptance of
a bill “payable at a certain place,” when no place was speci-
fied in the body of the bill ; this subject having divided the
courts of K. Bench and Com. Pleas for a great number of’years,
till it was settled by a solemn judgement in the House of
Lords, and afterwards regulated by express statute. The
‘House of Lords decided that in the case of a bill accepted
“payable at a certain place,” without any other words, the hol-

N}
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der must present the bill for payment at the place specified, he-
fore he ean have an action even against the acceptor, and that
such presentment being a condition of the acceptance must be
both specially averred and proved (Rowe v. Young 2 Bred. and
Bing. 165 and Vid. Carly v. Vance 17 Mass. R. 389.) Soon
after the decision in Rowe v. Young the law was placed on a
different footing by the 1 and 2 Geo. IV. c. 78. which after
narrating the point decided in the preceding case, and stating
that in consequence of a general understanding among merch-
ants, that such an acceptance is a general acceptance, incon-
venience may be sustained, if it should, on the contrary be re-
garded agreeably to this decision, as a qualified acceptance,
therefore enacts, “If any person shall accept a Bill of exchange,
payable at the house of a banker or other place, without further
expression in his acceptance, such acceptance shall be deemed
and taken to be, to all intents and purposes, a general accept-
ance of such bill ; but if the acceptor shall in his acceptance
express that he accepts the bill payable at a banker’s house or
-other place only, and not otherwise or elsewhere, such accept-
ance shall be a qualified acceptance of such bill, and the
acceptor shall not be liable to pay the said bill, except in de-
fault of payment when such payment shall have been first duly
demanded at such banket’s house or other place.” Where a bill.
was drawn payable at a particular place, and accepted payable
there, it was held to be a general acceptance within the mean-
“ing of this statute, and that it was not necessary to prove pre-
.sentment at that place. (Fayle v. Bird 6 B. and C. 531.) Pre-
sentment for payment at the place specified in the acceptanee
_is sufficient, as against the drawer or endorsers,without going to
the acceptor personally. For the latter by specifying this place
in his acceptance, points it out as the place where he is to be cal-
led on for payment and where he engages to have funds for the
purpose ; and therefore his failure to pay when it is pre-
sented there, is as much a breach of his engagement, such asto
authorise recourse against the other parties, as if he failed
when it was presented to Limsel{ personally. (Thomson on
Bills 453 2 H.BI. 509, 7 East 385.) And accordingly it has been
found, that when a bill is made payable at one or other of two
places, presentment at one of them is sufficient to preserve re-

ourse, though payment should be refused there, merely on ac-
count of the failure of the house, but would have been made at the
other place, because the house there did not fail till a day or two
afterwards. (Beeching v. Gower, Holts C. N. P.313.) Nor does
it make any difference though the actual place of presentment is
more distant than the other, It is therefore implied and has
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been held in the cases referred to and in Stedman v. Gouch, 1
Esp. 4. that the above doctrine is applicable, although the bill
should be thus required to be presented for payment to a per-
_son in no way liable for it ; for instance to a banker at whose
-house the acceptor declares it payable, but who answers ¢ no
effects.”” And it has been further recognised as the custom of
London, that when a bill is declared payable there at a bank
the presentment of it to the banker’s clerk at the clearing house
is sufficient without presenting it at the bank. (2 Campb. 596.
2 Taunt. 388.) . .

—

THE LATE PARLIAMENTARY ENACTMENT
IN RELATION TO ACKNOWLEDGMENT OF DEBTS BARRED BY THB
STATUTE OF LIMITATIONS,

In the celebrated speech delivered by Mr. Brougham in the
British House of Commons, on the 7th February 1828, on the

Reform of the Law, he referred, among other defects and an-
" omalies of the law which required correction, to the rule by
which a debtor renewed his obligation to pay, after the time
limited by the statute of limitations had elapsed, for the com-
mencement of an action by the creditor. A debt, he thought,
ought not to be revived by a slight, nor even by any verbal
acknowledgment. To use his own language, he “would prop
up the statute of limitations by the statute of frauds, and say’
that nothing should take the case out of the former but a new
promise, in writing, and thus put an end to the absurd and
contradictory decisions.” The wishes of the learned member
in this respect it seems were soon gratified, for shortly after
the above suggestion was made, an act was passed of which the
following is an abstract. It deserves the attention of legislative
bodies, in this country.

An act “for rendering a written memorandum necessar
the validity of certain Promises and Engagements,” (9th ﬂg
1828) to take effect the 1st January 1829. :

S. 1. After reciting the statutes of Limitations 21 Jac. and
10 Car (Irish act;) and also that various questions had arisen
in actions founded on simple contract, as to the proof and effect
of acknowledgments and promises offered in evidence for the
purpose of taking cases out of the operation of the statutes, and
that it was expedient to prevent such questions ; enacts, that in
actions of debt or upon thc case grounded on any simple con-
tract, no acknowledgment or promise shall be deemed sufficient
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evidencc of a mew or continuing contract, whereby to take any
case out of the operation of the said enactments, unless such ac-
-knowledgment or promise shall be made or contained by or in
some writing to be signed by the party chargeable thereby.
Joint contractors, or executors or administrators of any con-
tractor, shall not be chargeable in respect of any written ac-
knowledgment of his co-contractor, &c. But this enactment is
not to alter, take away, or lessen the effect of any payment of -
-principal or interest, made by any person whatsoever.. In ac-
-tions against two or more such joint contractors, or executors,
or administrators, if it shall appear at the trial or otherwise, that
the plaintiff, though barred as to one or more of such joint con-
tractors, or executors, or administrators, shall nevertheless be
entitléd to recover against any other, or others of the defend-
ants, by virtue of a new acknowledgment or promise, judgment
may be given and costs allowed for the plaintiff as to such de-
fendant or defendants against whom he shall recover, and for
the other defendant or defendants against the plaintiff.

S. 3. Indorsments of Payment.—No indorsment or memoran-
dum of any payment written or made upon any promissory note,
bill of exchange, or other writing, by or on behalf of the party to.
whom such payment shall be made, shall be deemed sufficient
-proof of such payment, so as to take the case-out of the opera-
tion of the said statutes.

IR —p—

THE LATE AMERICAN EDITION OF POWELL
ON MORTGAGES.

A Treatise on the Law of Mortgages, by the late J. J. Powell,
Esq., from the sixth Loidon edition, much enlarged and im-
proved, with copious notes, by Thomas Coventry, Esq. of Lin-
coln’s Inn, Barrister at Law, and Notes and References to all
the American cases, by Benjamin Rand, -Esq. bas recently
been issued from the press, in 3 vols. 8 vo.

« Few parts of the law,” says Mr. Butler, *“ lead to the discus-
gion of more extensive and useful learning than the law of mort-
gages; and the reader will find every thing relating to that com-

rehensive subject, collected with great industry and ingenuity
in the law of Mortgages by Mr. Powell.” (Butler’s Co. Litt.205 a
237.) This work of Mr. Powell has longbeen known and held in
high’estimation also, by the profession in this country ; and it
must hence be gratifying to them to learn, that the work has re-
cently been republished by an eminent English Barrister, with
notes and references, as an enlargement and continuation of the
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-original work, down to the year 1827. And that to these have.
been super-added the American decisions by a lawyer of the
professional skill and laborious research of Mr. Rand—who, it is
fully admitted, by the ablest judges, has performed the important
task with great diligence and abvility. The publishers of the
work, say very truly, that ¢ the high reputation of the work, and
the increasing importance of the subject, will render it an indis-
peunsible part of every lawyer’s library.” The best English
edition of this work, though it has merited and received decided

" approbation from the most competent judges, would, with-
out the additions which Mr. Rand has made, be comparatively

of little value in this country. For, as is said by Mr. C. J. Parker,
in his letter to the publiskars :—* Our numerous independent
state tribunals both of Law and Equity, necessarily occasion dif-
ferent systems of jurisprudence, or rather a different course of
decisions on this as well as on other subjects. In some States
there is no Court of Chancery ; in others, there is a partial exer-
cise of this jurisdiction only ; in all, there are numerous usages,.
ancient decisions, of which there is only traditionary evidence,

Colonial or Provincial regulations, which form a sort of common

law, and materially affects the present administration and inter-

pretation of Law—Of course, the field of American law, as it is
called, is large and difficult to traverse.”

o —
OLIVER’S AMERICAN PRECEDENTS,

»The book entitled ¢ American Precedents of Declarations,’”
is a book which may as frequently have been seen in the office
of a New-England Lawyer as the Statute Book. This work, it
seems, {orms the foundation of the work lately offered by Mr.
Oliver, who has endeavoured to supply such forms as were wan-
ting in the original collection. The additions which have been
made by Mr. Oliver—are, 1. A number of valuable formns select-
ed partly from manuscripts prepared by Mr. J. Story, partly from
approved draughts of distinguished pleaders, found on the re-
cords, and partly from the hest English authorities. 2. Of notes
marked (MSS.) which are taken from the same manuscripts.
3. Of a new general introduction to the whole work. 4.0f a
concise introduction to each form of action—which contains ve-.
ry valuable information of ‘the principles and authorities of law
in relation to it; and 5. Of annotations occasionally introduced.
‘There is a Supplement to the work which contains a few forms,
which, it was at first apprehended, Mr. Oliver says, might not
from their length, come within the limits of the work. Appen-
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dix No. 1, contains a tract of the late Judge Trowbridge, on *
Real Actions as formerly practised in Massachusetts. In Ap-
pendix No. 2, is considered the subject as to when Trespass
18 the proper form of action and not case, and vice versa; and
the authorities in relation to this very nice and interesting sub-
ject appear to have been here very faithfully collected, and also
very methodically and judiciously arranged. The origin of the
work known by the title of ¢ American Precedents,” which has
been found of great practical utility, and which is.now certainly
made much more useful by the labours of Mr. Oliver, it appears
from Mr. Oliver’s Preface, was compiled by Mr. Benoni Pelham,
who 18 now deceased. [t was prepared by Mr. P. when a stu-
dent at law, and near the terminaticn of his studies, with the
assistance of a gentleman now of high official standing. By
the latter, a large part of the forms were collected and prepared,
and the whole work carefully examined and revised. The
Precedents collected in the work, were nearly all transcribed
from manuscript forms which in the langudge of the Pre-
face ¢ were preserved with veneration, and collected with fideli-
ty by the first ornaments of the-bench and forum in our own and
adjoining States.” ;

| ——— - ’ .
JUDICIARY INTELLIGENCE.

Supreme Court of the United States.—The Supreme Court
of the United States was to have commenced business on the
12th ult., but in consequence of the absence of several of the
judges a quorum was not formed till.the19th. Mr. J. Johnson
was detained by the upsetting of the Stage Coach in which ha
was travelling, and by which he was considerably injured, and
Mr. J. Thompson was detained by indisposition.

The judges present at the beginning of the term were Wash-
ington and Story, the next who arrived was Marshall, and the
next Duval. The National Intelligencer says, it is feared that
the loss of a week’s time of the Court will have the effect to
postpone, for a year-or two the hearing of some of. the causes
now on the docket. Had the Court proceeded directly to bus-
iness, it would have despatched, Quring thisterm,so much of the
business before it, as to be enabled to look forward with confi-
dence to a complete clearance of the docket at the next term.

Monday, January 19th.—Pursuant to adjournment, the Court met this morn-
ing, at the Capitol—Present a quorum of the Court.

No. 24. The Columbian Insurance Company of Alexandria v. Joseph W.
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Lawrence. The argument of this cause was opened by Mr. C. C. Lee, in be-
balf of the Plaintiff in Error—further argued by Mr. Swann, for the Defendant in
Error.

Tuesday, January 20th 1829.— The Court met pursuant to adjournment—
Present. as on yesterday, four Justices. .

No. 24—The Columbian Insurance Company of Alexandria, vs. Joseph W.
Lawrence.—The argument of this cause was continued by Mr. Wirt for the De-
fendant in error and by Mr. Jones for the Plaintiff in error. Adjouraed, until to-
morrow, 11 A. M.

Wednesday Jan. 2ist.—No 24.—The Columbian Ins. Co. of Alexandria
PUf. in Error v. Joseph W. Lawrence. The argument of this cause was resum-
ed and concluded by Mr. Jones. for the Pltf. in Error.

No. 11.—A. 8. Pennock, et al. Pltf in Error v. Adam Dialogue. This cause
was argued by Mr. Webster forthe PItf. in Error, and by Mr. Sergeant forthe
Defendant in Error.

Thursday Jan. 22d, 1829.—Pursuant to adjournment, the Court met this
morning at the Capitol.—Present as on yesterday.

No. 18. Abraham Venableet al. vs. The Bank of the United States.—This
cayse was argued by Mr WickLIFFE for the Appellants and by Mr, SERGEANT
for the Appellee.

" No. 23. M. T. Williams, Plaintiff in Error. vs. The Bank of the United .

States.—This cause was argued by Mr. WRIGHT in behalf of the Plaintiff in
Error, and by Mr. SERGEANT for the Defendant in Error.—Adjourned till to-
morrow, 11 A. M.

Friday, Jan. 23d 1829-—Pursuant to adjournment, the Court met this morning,
at the Capitol. Present, as on yesterday.

No. 71. John Reynolds,Ten't (U. S.) Plaintiff in Error, vs. Duncan Mc-
Arthur.—The argument of this cause was opened by Mr. ScoTT, in behalf of the
Plaintiff in Error. , .

Order of Court.—The Judges of this Court have received, with sentiments
of profound sorrow, the melancholy information that their late estimable associate
and friend, Mr. Justice TRIMBLE, has departed this life. As a testimonial of
their sincere regret for this loss, and of their high sense of his worth, they will wear
crape for the residue of the term: Whereupon, it is ordered, that this resolu-
tion be entered on the minutes of the proceedings of this Court, and communica-
ted to the family of the deceased.

* Mr. WirT, the Attorney General, having moved the Court, in pursuance of
the third resolve contained in the subjuined proceedings of the Bar and Officers,
to have said proceedings entered on the records of this Court, it is considered and
ordered by this Court, that the said proceedings of the Bar and Officers be enter-
ed upon the minutes; which proceedings are entered accordingly, as follows, viz :

“ At a meeting of the Members of the Bar and the Officers of the Supremes
Court of the United States, held at the Court Room, in the City of Washington,
on Monday, January 19th, 1829, WiLLiaM WiRrT, Attorney General of the Uni-
ted States, was appointed Chairman, and the following resolutions, moved by Mr.
PETERS, were unanimously adopted :

¢ The Honorable RoBERT TRIMBLE, one of the Associate Justices of this
Court, having departed this life, during the late vacation, the Members of this
Bar,and the Officers of the Court deeply regretting his loss, and entertaining the
highest respect for his memory, have

““ Resolved, That as a token of their sentiments, they will wear the usual badge
of mourning, during the residue of the term.

* Resolved, That the Chairman communicate to the bereaved family of the de-
ceased, the esteem and consideration in which the virtues and talents of Mr. Jus-
tice TRiMBLE were held by the Bar and Officers of this Court ; and assure them'
of their sincere sympathy in the loss which they, the Court, and the country, have
sustained in bis death. -

| 7
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“ Resolved, That the Attorney General, in behalf of the Bar and Officers of
this Court, do respectfully move the Court that the foregoing resolutions may be
entered on thie minutes of the preceedings of the Court.”

Court adjourned till to-morrow, 11 o’clock.

Saturday, Jan. 24th, 1829.—Pursuant to adjournment, the Court met this
morning at the Capitol.

No. 114. Samuel Meredith’s Lessee, Plaintiff in Error, vs. William Brad-
ford and E. Daniel.—R. WickLi¥¥E, Esq. of Counsel for the Defendants in
Error, moved the Court for a rule on the Plaintiff in Error, commanding him to
appear before this Court on the 28th February, 1829, of the present Term of this
Court, to shew cause why this writ of error, to the Circuit Court of the United
States for the Kentucky District, should not be dismissed for want of jurisdiction.
Rule granted.

No. 71.  John Reynolds, Ten't. (U. S.) Plaintiff in Error, vs. Duncan Me-
Arthur.—The argument of this cause was resumed by Mr. ScorT, for the Plain-
tiff in Error, and continued by Mr. VinToN, for the Defendant in Error.

Court adjourned to Monday morning, eleven o’clock.

Monday, January 26th.—Pursuant to adjournment, the Court met this morn-
ing, at the Capitol. Present, as on Saturday, four Justices.

No.11. Abraham S. Pennock, et al. Plainliffsin Error,vs. Adam Dialogue.
On the writ of Error to the Circuit Court of the United States for the District of
Pennsylvania. Adjudged and ordered that the judgment of said Court, in this
cause, be affirmed with costs. Judge Story delivered the opinion of the Court, in
which the point was decided that if an inventor sells his invention or suffers it to
go into use before he applies for a patent he is precluded from taking out a

tent.
lmNo 71.  Jokn Reynolds, Ten’t. (U. S.) plaintiff in Ervor, vs. Duncan Mc-
Arthur—The argument of this cause was continued by Mr. VixToN and Mr.
Mason for the Defendant in Error.

Adjourned till to-morrow, 11, A. M.

Tuesday, January 27th.—Pursuant to adjournment, the Court met this morn-
ing at the Capitol.

Present as on yesterday.

Proclamation being made, the Court was opened.

No. 71. John Reynolds, Ten’t. (U. S.) plaintiff in Error, vs. Duncan Mc-
Arthur.—The argument of this cause was coutinued and concluded by: Mr.
ScorTrT, for the Plaintiff in Error.

No. 26. Wm. C. Gardner vs. John A. Collins.—The argument of this cause
was commenced by Mr. WHIPPLE for the Plaintiff.

Adjourned till to-morrow, 11, A. M.

Wednesday. Jan. 28th.—Pursuant to adjournment, the Court met this morn-
ing at the Capitol.
Present as on yesterday.
Proclamation being made, the Court was opened.
Mr. Chief Justice Marshall delivered the opinion of the Coutt in No. 24.—
The Columbian Ins. Co. of Alexandria, Plaintiff in Error, vs. Joseph W. Law-
“rence—On writ of error to the Circuit Court of the United States for the
County of Alexandria, D. C. Judgment of said Circuit Court reversed, and the
eause remanded to the said Court, with directions to award a venire facias de
novo. It being the opinion of this Court that the said Court erred in instructing
the Jury that the interest of the assured in the property insured was such as was
described in the original offer for insurance, and in the policy ; and also in the
opinion of said Court to the Jury that the evidence was sufficient to be left to
them, from which they might infer that the defendants waived the objections to
> the certificate and other preliminary proof required by the ninth rule of the

policy.
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No.'26. Wm. C. Gardner, plaintiff, vs. John A. Collins, et al.—The argu-
ment of this cause was resumed by Mr. Whipple for the plaintiff, and continued
by Mr. Robbins for the defendant. ~

No. 30. Bank of the United- States, plaintiff in Errer, vs. Thomas Corco-_

ran.—The argument of this case was opened by Mr. Lear for the plaintiff in er-
ror, continued by Mr. Jones for the defendant in error, and concluded by Mr.
Sargeant for the plaintiff in error.

Thursday, Jan. 29th.—Pursuant to adjournment, the Coart met this morning
st the Capitol.

Present as on yesterday.

Proclamation being made, the Court was opened.

Mr. Justice Washington delivered the opinion of the Court in

No. 23. Micajah T. Williams, plaintiff in Error, vs. Bank United States.—
On writ of error to the Circuit Court of the United States for the Ohio District.
Judgment of said Circuit Court affirmed, with costs.

No.26. Wm. C. Gardner, plaintiff, vs. Jokn A. Collins, et al.—The argu-
ment of this cause was resumed by Mr. RoBBixs for the defendants, and conclu-
ded by Mr. WHIPPLE, for the plaintiff.

No. 35. Robert Boyce, plaintiff, in Error, vs. Paul Anderson, et al.—The
cause was argued by Mr. BATEs for the Defendants in Error.

No 31. John P. Van Ness, pluintiff in Error, vs. Peres Packard.— Theargu-
ment in this cause was opened by Mr. CoxE for the plaintiff in error, and cone
tinued by Mr. BARRELL for the defendant in error.

Adjourned till to-morrow, 11, A. M.

Friday, January 30th.—Pursuant to adjournment, the Court met this morning
at the Capitol.

Present, as on yesterday, and Mr. Justice THOMPSON.

No. 31. John P. Van Ness plaintiff in Error, vs. Peres Packard.—The ar-
gument of this cause was continued by Mr. JoNEs for the defendant in error,
and concluded by Mr. CoxE for the plaintiff in error.

No. 32. J. Harper, plaintiff in Error vs. Anthony Butler.—Writ of Error to
the Circuit Court of the United States for the District of Mississippi.— Dismiss-
ed, the plaintiff in error failing to appear and prosecute his writ.

No. 33. James Clark and others, appellants, vs. The Brigantine Dodge, Hea-
ly.—Appeal from the Circuit Court of the United States for the Pennsylvania
District. Dismissed, the appellants failing to appear and prosecute their appeal.

No. 36. Thomas F. Townsley, plaintiff in Error, vs. Joseph K. Sumrall.—
The argument of this cause was opened by Mr. Coxx for the plaintiff in Error,
continued by Mr. NicuoLas for the defendant in Error, and concluded by Mr.
Coxk for the plaintiff in Error.

No. 39. Le Roy, Bayard & Co. plaintiffs in Error, vs. George Johnson,—
The argument of this cause was opened by Mr. KEy for the plaintiffs in Error.

Adjourned till to-morrow, 11, A. M. ,

The Senate of the United States have not yet confirmed the
nomination of Mr. CriTTENDON, as Judge of the Supreme
Court. '

Mr. C. J. Marshall has given notice that in consequence of
the absence of several of the Judges, no case, involving any con-
stitutional question, would be tried during the present term.

Senate of the United States—Jan. 20.—Mr. WEEBSTER, from the Committee
on Judiciary, reported “ An act in addition to an act, entitled ¢ An act to amend
the Judicial System of the United States.’”

The mover briefly explained this bill. The Court was now held by four Judges

N
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only. A rapid paesage of the bill was necessary If one of the Judges now here
should be taken sick to-morrow, the term would be lost. If no objection, the
subject was so lmportant lie would ask for a second present reading. It was ac-
cordingly read agaiil, and ordered to be engrossed for a third reading, and soon af-
ter passed and sent to the House.

A message came from the [louse stating that the House had passed the bill in
relation to the Supreme Court. The siguature of the President was probably re-
ceived the same day.

It will be secen from the above that the Supreme Court
of the United States is enabled to adjourn from day to day, till
a quorum appear. Ilad it not been for the arrival of Mr. J.
Duvall before ten days had elapsed, after the commencement of
the term, the whole of the present term of the Court would have
been lost ; and after his appearance if one of the four judges
present had been taken sick, the Court could not have avoided
adjourning over to the next term, or more propelly, the session
must have ended.

Mr. Barbour’s Bill.—The bill introduced into the House of
Representatives by Mr. Barbour requiring the concurrence of
five of the Judges of the U. 8. Supreme Court in all cases where
the validity of a State Law is in question, and also the report
which accompanied this bill will be given in the next Number of
the Law Intelligencer,

—_—

STATE COURTS,

New-York Judiciary.—Wm. L. Marcy who was lately nomina-
ted fora Judge of the Supreme Court, in place of Judge Words-
 worth, realgned has since been appomted to that office. Dan-
el Mosely, of Onondagua, has been appointed Circuit Judge of
the Seventh Circuit in the place of Lieut. Governor Throop,
resigned. George C. Bonson ha§ been appointed Attorney
General in place of Samuel A. Talcott, resigned. The Sau-
preme Court will open at Albany, on Monday, the 3d instant.”
Court of Chancery before Chancellor Walworth, at his cham-
bers in Albany, first and third Tuesday of every month.

Georgia Judiciary.—Thomas W. Cobb, late Senator of the
United States, has been elected Judge of one of the Circuit
Courts of the State of Georgia, in place of Judge Shorter, re-
signed. Judge S’s. letter of resignation is as follows :

*“ Eaton, 12th Dec. 1828.

“ S1r—Painful and peculiar circumstances, not necessary to be here particu-
larly enumerated, have induced many to believe that my election to the office of
Judge of the Supenor Courts of the Ocmulgee circuit, was effected by the use
of unfair and improper means. I am unwilling to hold this or any other office, un-
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der such an impatation ; and, therefore in justice to myself and my friends, I now,
through you, resign the office into the hands of those who bestowed it upon me.
Respectfully, &ec. ELI 8. SHORTER.

“ His Ex. Jou~N ForsyTH, Milledgeville.”

Constitution.—The bill of the Senate to alter the constitution
so as to allow the Judges and Solicitors to hold their offices for
four years, and to make the sessions of the legislature biennial,
was passed, yeas 100—I12.

Vermont Judiciary.—The Legislature of Vermont have re-
cently passed a law establishing an additional Judge of the Su-
reme Court, and chosen Ephraim Paddock to be the fifth
udge. Chief Justice Skinner, who was re-elected Chief Jus-
tice, declined the appointment, but having been elected, has
consented to, serve another term.

Mississippi Judiciary.—It is mentioned that John A. Quit-
man, who has received from the Governor the appointment of
Chancellor of the State of Mississippi, in the place of the late
Joshua G. Clarke, has accepted, been qualified, and is now . in
the discharge of the duties of his office.

Kentucky Judiciary.— George Robertson and Joseph R. Un-
derwood have been appointed Associate Judges of the Court of
Appeals of this State. As the Chief Justice (Mr. Bibb) has’
been chosen a Senator of the United States, and will vacate his

seat on the Bench, the whole Bench will have been effectually
reorganized. A

South-Carolina Judiciary.—Chancellor Thompson has re-
signed, and the proceedings against him have been discon-
tinued. The Legislature, previous to adjournment, elected
William Harper, Chancellor ofthe State. John B. O’Neal has
been elected a Circuit Judge, in place of Judge James. Dan-

iel E. Huger, another of the Circuit Judges, has resigned his
commission.

A correspondent of the Charleston Mercury says, that ‘“ the Judge, influenced
by the noblest and most honorable feelings, was induced to take this step, from
the passage of a bill to reduce the salaries of nearly all the public officers, the
Judges included. ¢ To hold my office,” says he, ¢ in opposition to the wishes of
my fellow-citizens, or to receive a larger salary than they think consistent with
the public good, would do violence to feelings I have long habitually indulged.”
By an unanimous vote, the letter of the Judge was ordered to be entered on the
journal.”—And he was unani ly re-elected. Judge Thayer also resigned,
and was unanimously re-elected.
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LATE AND INTERESTING DECISIONS.

Right to Sue in U. States’ Courts,—The question was wheth-
er the plaintiff was a citizen of Rhode-Island and entitled to sue
in the Circuit Court of the U. States. He proved that he was
born in Rhode-Island, and had always resided there until a few
years since, when he obtained a considerable property in Geor-
gia, since which time he bas passed the winter months in Geor-
gia on his plantation, and the summer moaths in Rhode-Island ;
he keeps a furnished dwelling-House in both States all the year.
The Court decided that whilst he might be liable in Georgia
to the performance of certain duties, such as military, jury, &c.
yet he could not be deprived of his privileges as a citizen of
R. Island, since it appeared from the evidence, that he had ex-
ercised or claimed no privileges as a citizen of Georgia, and when
compelled :o perform jury duty, had protested against its com-
promiting his privileges as a citizen of Rhode-Island. Under
the circumstances of this case the will of the party must decide,

“and the plea is overruled. Circuit Court of U.S. District of
Georgia, November Term, 1828. Arnold v. Marshall U. States.

Priority of U. States—Marshuall and Sheriff.—Goods impor-
ted by a persogindebted to the United States, on Custom-House
Bonds which had fallen due, were on their arrival attached at the
suit of a private Creditor by a Deputy Sheriff, who offered to
give security for the payment of the duties, but which the Col-
lector declined accepting, and were deposited in the Custom-
House store, the' store-keeper giving a certificate that he
held them subject to the order of the Deputy Sherifft. The
Marshall of the United States afterwards attached and tcok the
same goodson a writ in favour of the U. States, upon the bonds
above mentioned. Held, that the Marshall was liable to the
Deputy Sheriff in an action of trespass. Dennie v. Harris5,
Pickering’s Rep. 120.

It seems, that the U. States had no lien on the goods thus de-
posited in the Custom-House store, for the payment of duties
previously due from the importer. Jbid.

‘Whether goods imported are attachable before the duties on
them are paid or secuered, quere. Ibid.

Bills and Notes— Notice.—In dn action against the indorser
of a note, proof of a waiver of notice will support the allegation
of actual notice. ~ Taunton Bank v.Rickardson, 5 Pickering’s
Rep. 436. '

Where the indorser of a note applied to a bank tohave it dis-
counted, and promised to attend to the renewal of it, and to take
care of it, and directed that a notice to the maker should be sent
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to his care, and such notice was sent accordingly. It was keld,
that this was a waiver of regular demand and notice, or at least,
that from it the jury might legally infer a waiver.—1bid.

Bills of Exchange—Special Indorsements.—King’s Bench—
London, Nov. 1.—Siggerney v. Jones,Lloyd & Co.—The plain-
tiff, a merchant in Boston, in America, consigned a cargo of
flour to London, and the master of the ship drew bills of ex-
change for the produce, which were accepted by the consignees
or persons who purchased the flour, and indorsed by the master
to the plaintiff, and by him to a Mr. Williams, his agent in Lon-
don, the indorsement being in this form :—*‘ Pay to Williams or
order, for my use.” Williams discounted the bill with the de-
fendants, who were his bankers, and they paid him the money,
minus the discount, and soon after he became bankrupt. ‘The
bills, when due, were paid by the acceptors of the defendants.
The plaintiff brought his action against the defendants on one
of the bills for 1,464l. and had a verdict, subject to a case for
the opinion of the Court, with liberty to turn it into a special
verdict. ’

The case was argued this day by Mr. Pollock for the plaintiff,
and Mr. Parke contended that the words “to my use,” meant
nothing more than put the proceeds to my account.

Lord Tenterden was of opinion that in this case the plaintiff
ought to recover. There were already authorities in the books
for special or restricted indorsements; and by this indorsement
warning was given on the back of the bill itself that the proceeds
ought to be paid to the use of the plaintiff, and to his use only ;
and when the defendants, knowing this, discounted the bills,
and paid the money to the use of Williams, they were parties to
the misapplication, and answerable to the plaintiff. It was of
great use, in commercial transactions, that there should be lim-
ited indorsements of this kind, for they would prevent a failing
man from raising money for his own purposes, on such bills, to
the prejudice of the first indorser. If Williams had really ap-
plied the proceeds to the use of the plaintiff, the assignee of the
bill would be discharged—but as he did not, the assignee is still.
liable. '

M:. Justice Bayley concurred. If the plaintiff had sent a
private letter to Williams to apply the proceeds of the bill to his
use, and Williams had indorsed the bill to another without any
notice of the private order, and nothing appeared on the face of
the bill itself but the general indorsement in the ordinary course
of negociation, then the plaintiff could only look to Williams ; -
and if Williams had waited until the bill became due, and had
received the money from the acceptor, probably, in that case,
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the plaintiff could only have looked to Williams: but here the
defendants had discouunted the bills, and applied the money to
the use of Williame, with distinct notice from the bill itself that
this was a misapgplication.

Delivery.—In a negociation for the purchase of a yoke of ox-
en, the buyer having his arm over one of them in the act of mea~
suring him said he would give the price demanded ; to which
the seller replied that he mlght have them; and the seller then
borrowed them to haul a load of lumber to his house, which was
ten miles distant; engaging to put them to no other use; held,
this was no delivery of the oxen, and so no title passed to the ine
tended buyer. Phillips v. Hunnewcll, 4 Greenleaf, 376.

Banks—Intcrest.—The St. Albans Repertory, in Vermont,
of 22d Jan. last, in alluding to the Supreme Court of that State
then in session, says—

Two or three cases in favor of the Bank of St. Albans were
decided, which we presume will put at rest the question of usu-
ry, which has lately been considerably agitated in this State, by
certain delinquent debtors. It has been, we believe, the uni-
form practice at all the banks to receive the interest at the time
of discounting the notes: and in the computation of time, to
reckon thirty days a month, or the twelfth part of a year. The
correctness of such a rule was never doubted, until a decision -
made in the State of New-York, declared the practice to be usu-
rious. Our Court, though always paying great deference to the
judicial decisions of other states, did not in the present instance,
consider the case to which we have alluded, as any authority ;
but determined that the practice of dlscountmg notes in the
manner above mentioned, is not usurious. A similar decision,
we understand, was made by the Supreme Court, last winter
at Danville, in this state, and another of like import at the recent
session of the Court, at Burlington. The Court here declined
hearing any argument on the question, considering it was fully
settled by thedecisions at Danville and Burlington.
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Vor. L MARCH. No. 3.

RESTRICTIONS UPON STATE POWER IN RELATION TO
PRIVATE PROFERTY.

As the law of England, and more especially that part of it
which relates to the protection of property, was here transplant-
ed and cherished by the early settlers of America, and their de-
scendants, it could of course be successfully appealed to, when-
ever the natural right to property was invaded, and before
that right was declared to be sacred and inviolable, by the
written constitutions which were subsequently established.
The State of Rhode Island affords a precedent, which not only
supports this position, but which deserves a conspicuous place in
the constitutional history of the country. The Judges who de-
cided the case which is about to be mentioned, not only afford-
ed an uncommon example of judicial independence, but their
decision must be esteemed valuable, as assisting to preserve
those fuudamental principles of liberty and justice, which finally
became embodied in the grand written constitution of the Amer-
ican people.

Soon after the establishment of American Independence, and
some time before the adoption of the Constitution of the United
States, the General Assembly of the State of Rhode-Island passed
an act for emitting the sum of 100,000 pounds, lawful money,
in bills upon land security, which should pass in all kinds of
business and payments of former contracts, upon par with silver
and gold. At the session next ensuing, another act was passed,
subjecting every person who should refuse the bills in payment -
for articles offered for sale, or should make a distinction in value

8
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between them and gold and silver, or who should in any manner
attempt to depreciate them, to a penalty of 160 pounds, lawful
money; one moiety to the State, and the other to the informer.
Experience, it seems, soon evinced the inadequacy of this meas-
ure to the objects in view. And at a session of the General As-
sembly, shortly afterwards specially convened by the Governor,
another act was passed, in addition and in amendment of the
one last mentioned, wherein it was provided, that the fine of 100
pounds be varied; and that for the future the fine should not be
less than six, nor exceed thirty pounds, for the first offence: That
the complainant should apply to either of the Judges of the Su-
perior Court, or the Court of Common Pleas within the county,
and lodge his certain information, which was to issue by the
Judge according to a form provided. It was then required, that
the person complained of, come before a Court to be specially
convened by the Judge, in three days; that the said Court, when
8o convened, should proceed to *the trial of said offender, which
they were authorized to do without any jury, by a majority of
the Judges present. Three members were sufficient to consti-
tute a Court; and it was provided, that if the judgment of the
Court was against the offender, it should be forthwith complied
with, or that he stand committed to the county jail till sentence
was performed; and that the said judgment should be final and
conclusive, and from which there should be no appeal; and that
no essoin protection, privilege or injunction should be in any
‘wise prayed, granted or allowed. The disgrace thrown upon
the State by this legislative outrage upon the rights of freemen,
was fortunately, in a great measure, effaced by the promptitude
of the Court in declaring it against common right and reason,
and by the independence and intrepidity the Court displayed
-when summoned to appear before the Gen. Assembly, to explain
the reasons of their judgment, In consequence of a supposed
violation of the aforesaid law,one John Trevett exhibited his com-
plaints against one John Weeden, to the Hon. Paul Mumford,
C. J. of the Superior Court, who caused a special court to be
sanvened. The complaint charged the said Weeden with re-
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fusing to receive the paper bills of the State in payment for meat
sold in market; and the defendant took the ground that the law
was unconstitutional and void. Hts counsel, General Varnum,
relied upon the great charter of liberties, and upon the subse-
quent corroborating statutes—upon the petition of right in the
reign of Charles I.—upon the act of habeas corpus in the reign
of Charles II.—upon the bill of rights delivered by the Lords
and Commons to the Prince and Princess of Orange—and lastly,
upon the re-assertion of certain undoubted rights and liberties in
the act of settlement whereby the crown was limited to the
House of Hanover. The rights guaranteed by those instru-
ments, and on those occasions, he maintained, were transferred to
this country—that they were the fairest inheritance transmitted
by our ancestors—and that they had continued through all the
changes of the American government. He then referred to am
important clause in the charter of King Charles, to the colony of
Rhode-Island, which is as follows:—‘That all and every the sub-
jects of us, our heirs and successors, which are already planted
and settled within our said colony, which shall hereafter go to
inhabit within the said colony, and all and every of their chil
dren, which have been born there, or on the sea going thither,
or returning from thence, shall have and enjoy all liberties and
immunities of free and natural subjects, within any of the do-
minions of us, our heirs, or successors, to all intents, construc~
tions and purposes whatsoever, as if they, and every of them, were
born within the realm of England.”  After thus showing that the
legislative department of the State was subject to certain con~
stitutional limits which it was compelled to respect, he eloquent-
ly enquires, “Have the citizens of this State ever entrusted their
legislators with the power of altering their constitution? If they
have, when and where was the solemn meeting of the people for
that purpose? By what public instrument have they declared it,
or in what part of their conduct have they betrayed such extrav-
agance and folly? For what have they contended through a long,
painful and bloody war, but to secure inviolate, and transmit un-
sullied to posterity, the inestimable privileges they received from
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their forefathers? Will they suffer the glorious price of all their
toils to be wrested from them, and lost forever, by the men of
their own creating? They, who have snatched their liberty from
the jaws of the British Lion, amidst the thunders of contending
nations, will they basely surrender it to the administration of a
year?’ This passage well deserves the attention of those citi-
zens of R. Island who have been taught to believe they have no
State Constitution, and that their legislature is subject to no con-
trol. For it must satisfy them, as completely as the Court before
whom the language was uttered, were satisfied, that the judicial
power of the State is bound to overrule every legislative viola-
tion of the first principles of political liberty. In the case before
them,.the Court were unanimous in their opinion—that the in-
formation was not cognizable.!

(') But the proceedings in this memorable affair did not end here. In conee-
quence of the determination of the Court a summons was issued from both Hous-
es of Assembly, requiring an immediate attendance of tho Judges, ““to render their
roasons for adjudging an act of the General Assembly, unconstitutional.” In the
address of the Judges to the Gencral Assembly, upon that occasion, they say, “If
Judges are not directed by their own understanding, uninfluenced by the opinion
of others, how can they be said to judge at all? The very act of jedging supposes
ana assent of the mind to the truth or falsehood of a proposition. And ifa decis-
ion is given contrary to this assent, the judge is guilty of perjury, and ought to
be rendered infamous. The Judges may err; for error is the lot of humanity, and
perfection cannot be required of imperfect beings. But the very idea of being
accountable to the legislature, in matters of opinion, supposes the legislature to
possess thestandard of perfection. A thought highly derogatory to the attri-
butes of the Deity!” Tothe observations of the Judges, succeeded a debate
among the members, which terminated in a vote, ¢ that the Assembl& was not
satisfied with the reasons given by the Judges in support of their judgment.” A
motion was then made and seconded, for dismissing the Judgesfrom office, dur-
ing the discussion of which, a memorial was presented by the Judges, prayingto
to be heard by counsel, and foran opportunity to answer cerlain and specific
charges, if any such could be brought against them, before any sentence should
be passed. This (in the language of the memorial) they claimed and demanded
“‘as freemen and as oflicers of the State.” At the same time, they, with deffer-
ence, utterly protested against the exercise of any power in the legislature, by a
summary vote, to deprive them of their right toexercise the functions of their
aforesaid office, without due process of law. The Assembly after taking the
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The judicial history of South Carolina affords another prece-
dent in favor of the principle that the legislative power of the
American states is restricted by the fundamental principles of
the English law, even if those principles, had not been incorpor-
ated and expressly declared in a written constitution. In 1712,
the legislature of that State passed a law transferring a freehold
of an heir at law to a stranger. In 1792, the question came be-
fore the Superior Court of the State, on an issue directed from
the Court of Chancery, as to the validity ofthat law. The Court,
after a full consideration of the subject were clearly of opinion,
that no title could be claimed under thelaw, as it was against
common right and Magna Charter, to take the freehold of one
man and vest it in another. And on this ground they held, not
only that the law in question was ipso facto void, but it heing
originally founded in erroneous principles, no length of time
could give it validity. The same views, it is very evident, were
entertained by the Circuit Court of the United States, in the
case of Vanhorne v. Dorrance, (2 Dallas 314) in deciding upon
the merits of a question somewhat similar. In the case just cit-
ed, Mr. J. Patterson after alluding to the deference which was
paid-to the rights of private property by the government of Eng-
land, thought it would be a great stigma upon American legisla-
tion if an equal regard should not be paid in this country, ‘“ sur~
rounded as we are” (to adopt his precise language) ‘‘ by a blaze
of political illumination.”

Such, however, has been the predeliction of the people®f the
United States, for the rules which were thus early engrafted into
the constitution of England, for the protection of private proper-
ty, and such their solicitude to perpetuate them here,that we find
them solemnly promulgated—first, in the Bills of Right of the
original States, and afterwards, in all the State Constitutions. In

opinion of the Attorney General and other professional gentlemen finally voted to
discharge the Judges from any further attendance. Thus ended an important
controversy, and thus triumphant was the judicial power in a contest with legis-
lative usurpation.

‘"Bowmaa v. Middleton, 1 Bay’s. Rep. 252.
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R. Island, it is true, there never has been any other written State
Constitution than the original charter of King Charles. But it
is nevertheless expressly provided by the Bill of Rights of that
State, “That the right of the people to be secure in their persons,
papers and possessions shall not be violated.” And the written
Constitution of the United States, which was obviously intended
by the people, to restrain State Legislatures within the acknowl-
edged principles of justice and the established maxims of the
English law is peculiar for its explicit provisions in favor of the
right now under consideration. One of these provisions is, that
“No State shall pass any law impairing the obligation of con-
tracts.” Another is, that “No person shall be deprived of life,
liberty, or property without due process of law.”  Another is,.
that “Private property shall not be taken for public use without
just compensation.” Another is, that “The right of the people
to be secure in their persons, houses, papers and effects, against
unreasonable searches and seizures, shall not be violated.” Every
law of a State, which is contrary to the letter or spirit of the above
constitutional provisions is of course void; for these provisions
have established a law superior and paramount to any that can
be made by the representatives of a State. This overruling char-
acter of a written constitution was maintained by the State Court
of South Carolina,in the case of Lindsay v. the Charleston Com-
missioners. (2 Bay’s Rep. 38.) The Judges,in that case, claim-
ed to be administrators of the public will,as expressed in the con-
stitution, which was paramount, they held, to the will of the rep-
resentatives expressed in the law. In the case which involved
a territorial controversy between the States of Connecticut and
Pennsylvania (Vanhorne v. Dorrance, 2 Dallas 304)—which
came before a Circuit Court of the United States, in 1795, Mr.
J. Paterson observed, that “The Constitution was a form of gov-
ernment delineated by the mighty hand of the people, in which
certain first principles of fundamental Jaws were established.”—
And he considered legislative bodies tobe ‘“‘creatures of the con-
stitution”’—that *‘they owed their existence to the constitution,
and derived their powers from it”—that the constitution was
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“their commission”——and that “hence all their acts must be con-
formable to it.”” 1In 1803, the power and duty of the judiciary
to disregard an unconstitutional act of a State, received an elab-
orate and interesting discussion from the present venerable Chief
Justice of the Supreme Court of the United States, in the case
of Marbury v. Madison. (1 Cranch, 137.) 'T'he province and
duty of the judicial department, he said, was to say—‘‘What the
law is,”” and if two laws conflict with each other, to decide on
the operation of each. And if the constitution, he inquired, was
superior to an act of the legislature, how could the Court close
their eyes, on the constitution, and see only the law. This case
has been considered as establishing one of the most interesting
points in favor of the security of property in this country, that
has ever been determined.’

The question, whether a legislative act, repugnant to the con-
stitution, can become a law, the C. Justice, in the case just cit-
ed, considered to be more deeply interesting to the United Stutes
than it was intricate; and that it was only necessary to recognize
certain principles, supposed to have been long and well estab-
lished, to decide it. The government of the United States, he
took to be a government organized by the original and supreme
will of the people, who had assigned to the different departments
their respective powers. That the powers of the legislative de-
partment were defined and limited, and that those limits might
not be mistaken or forgotten, the constitution was -written.—
The distinction between a government with limited and unlimit-
ed powers, he thought, would be abolished, if those limits did not
confine the persons on whom they are imposed. And he viewed
it as a proposition too plain to be contested—that the censtitu-
tion controlled every legislative act repugnant to it, and that the
legislature could not alter the constitution. It was emphatically,
he said, the province and duty of the judicial department, to say
what the law is—that if two laws conflict with each other, the
Courts must decide on the operation of each—and also, if a2 law

1 Vid. 1 Kent's Com. 425. .
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be in opposition to the constitution, and if both apply to a particu~
lar case, the Court must either decide conformably to the law,
disregarding the constitution, or conformably to the constitution,
disregarding the law. 'This he took to be the very essence of ju-
dicial duty. If then, he said, the constitution is to be regarded,
and that is superior to any ordinary act of the legislature, the
former and not the latter, must govern the case to which they
both apply. He also alluded to the oath of office imposed on the
Judges by the legislature, as completely demonstrativeof the leg-
islative sentiment on the subject, and inquired, why does the
Judge swear to discharge his duties agreeably to the constitution,
if that constitution forms no rule for his government? If the con-
stitution was not to be referred to, after the taking of this oath,
he thought it would be worsethan solemn mockery to prescribe
it, because to take it, was equally a crime. The particular phra-
seology of the United States constitution, confirmed, in his
opinion, and strengthened the principle, which was supposed to
be essential to all written constitutions—viz. that a law repugnant
to the constitution is void, and that Courts, as well as other
departments, were bound by that instrument.

—_—

) LAW OF COPY RIGHT.

Ir there is any single species of property which merits greater
protection from the laws of the country than any other,it is liter-
ary property, because it is from this that society derives the most
extensive benefit. And if there is any particular description of
theft whieh reflects, in the estimation of men generally, more dis-
honour and disgrace upon him, who commits it, than any other,
it is that which consists in deliberately seizing the productions
of mental fertility and cultivation to the loss and injury of the au-
thor. Literary property is fairly reducible to the title acquired
by occupancy, which Mr. Locke, and many others, considered
to be founded on the personat labour of the occupant. When a
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man, says Blackstone (2 Bla. Com. 405) “by the exertion of his
rational powers has produced an original work, he seems to have
clearly a right to dispose of that identical work as he pleases, and
any attempt to vary the disposition he has made of it, appears to
be an invasion of that right.”” The Roman law adjudged, that
if one man wrote any thing on the paper or parchment of another
the writing should belong to the owner of the blank materials;—
meaning thereby the mechanical operation of writing; for in
works of genius and invention, as in painting on another man’s
canvas, the same law gave the canvasto the painter. (Inst.
2. 1. 33. 34.) As to any other property in works of the under-
standing, the Roman law is silent; though the sale of literary
copies, for the purpose of recital or multiplication is as ancient as
the times of Terence, Martial, and Statius. (Vid. 2 Bla. Com.
407 who refers to Juv. VII. 83.) No less than eight of the twelve
Judges of England were of opinion that literary property was al-
lowed and perpetuated by the common law. But six of these
Judges held, that the enjoyment of it was abridged by the statute
of Queen Anne, and that all remedy for the violation of it was ta-
ken away after the expiration of the terms specified in the act ;
and the final judgment of the House of Lords was conformable
to that opinion. (4 Burr. 2303.) The determination that the
right of the author did nct extend beyond the limits prescribed
by the aforesaid statute, it should be remarked, was contrary to
the opinions of Lord Mansfield and Sir Wm. Blackstone.

A sense of the importance of some attention to this subject has
been manifested by the people of this country, in Art. 1. s. 8. of
the Constitution of the United States, which provides that‘‘Con-
gress shall have power to promote the progress of science, and
the useful arts by securing for limited times, to authors and in-
ventors, the exclusive right to their respective writings and dis-
coveries.” In pursuance of the authority here given, it has
been directed by Congress (acts of May 31, 1790, and April 29,
1802) that the authors of maps, charts and books, being citizens
of the United States, or residents therein, are entitled to the ex-
clusive right of printing, publishing and vending them for jour-

9



68 LAW INTELLIGENCER.

teen years; and if the author be living and a citizen of the United
States, or resident therein, at the end of the term, then he is en-
titled to an additional term of fourteen years, on complying with
the terms prescribed by the acts of Congress. These acts were
taken from the aforesaid statute of Anne, though they differ from
it in several respects. The latter has a provision against the
scarcity of editions and exorbitancy of price, which is not com-
tained in the former. The statute of Anne makes no distinction
between natives and foreigners, as the act of Congress does; and
it renews the copy-right at the expiration of the fourteen years,
if the author be then living, for another term of fourteen years,
without any re-entry and re-publication as is required by the
laws of the United States. Butit is considered, that many of the
decisions, under the statute of Anne, are essentially applicable to
the rights of authors, under the acts of the United States. (2
Kent's Com. 310.) Musical compositions have been considered
to be within the meaning of the statutes respecting copy-right in
England, so far as it relates to publication. But no protection
has yet been given, either in England or in this country, to au-
thors of literary works or musical compositions, as regards their
representation on the stage. The first point was decided in Eng-
land, in the case of Back v. Longman. (2 Cowp. 623.) And
that dramatic works may be represented without the permission
of the author, and without allowing him to realize a portion of
the profits arising therefrom, was adjudged in Coleman v. Wat-
kins. (5 T.R. 245, and Murray v. Elliston,5 B. & A. 657.)
A copy right has been given in England, by the statutes 8 Geo.
2. c. 13, and 17 Geo. 3. c. 38, to the inventor of prints and en-
_gravings, for the term of twenty-eight years. The right afforded
- by these statutes, however, do not extend to the painter or artist
of the original picture or design; and even where the engraving
has been made by himself, from his own picture, any other per-
son is allowed to make a new engraving from the original picture,
if he does not copy the former print. (2 Starkie’s Rep. p. 458.)
T'he English government seem to have afforded the sculptor more
encouragement than the painter, as the act of 564 Geo. 8. c. 56,
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vests in the maker the sole right and property of all new and or-
iginal sculpture for fourteen years, to be renewed for another
term of fourteen years, if the party be living at the end of the first
term.

It seems that no pretence was ever set up, either in England
or in this country, that a common newspaper or price current was
a fair subject of copy right until at the late term of the Circuit
Court of the United States, for the Southern District of New-
York. At the late term, there was a gui tam action determined
by Mr. J. Thompson, under the statute in relation to copy right,
for abridging an article published in a number of a semi-weekly
paper, of which the plaintiffs were proprietors, called “The Price
Current.” The plaintiffs, it appeared, had never secured their
copy right in any number of the above mentioned paper, except
the one in question. The learned Judge offered the following
reasons for ordering  judgment to be entered for the defend-
" ants.! '

“I am inclined to think the Price Current cannot be considered a book, within
the sense and meaning of the act of Congress. The literary property iutended to
be protected by the act, is not to be determined by the size, form, or shape in
which it makes its appearance, but by the subject matter of the work. Nor is this
question to be determined by reference to Lexzicographers, to ascertain the origin
and meaning of the word book. It will be more satisfactory to inquire into the
general scope and object of the legislature, for the purpose of ascertaining ths
sense in which the word book was intended to be used in the statute.

It seems to be well settled in England, that a literary production to be entitled
to the protection of the statutes on copy rights, need not be a book in the com-
mon acceptation of the word; a volume written or printed, made up of several
sheets and bound up together. It may be printed on only one sheet, as the words
of a song on the music accompanying it. It is true, that the English statute of
8th Anne, in the preamble, speaks of books and other writings. But the body of
the act speaks only of books, the same as in the acts of Congress; and a learned
ecommentator upon American Law, seemsto think the English decisions on this
subject have been given upon the body of the statute of Anne, without laying any
stress upon the words, ““other writings in the preamble.”

In determining the true construction to be givento the act of Congress, it is
proper to look at the constitution of the United States, to aid us in ascertaining

1The defendants were William L. Stone and Francis Hall, Editara of the New
York Commereial Advertiser. °
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ths nature ofthe property intznced to be protected. “Congress shall have powor
to promote the progress of scicuca and usefui arts, by securing for limited times
to authors ard inventors, the exclusive right to their respective writings and dis-
covcries.” [Art. 1,8.8.] The act in question was passed in cxecution of the
power here given, and the object therefore wasthe promotion of science. It would
certainly be a pretty extraordinary view of the sciences to consider a daily or
vicekly publication of the state of the market, as falling within any elass of the
eciences, Theyare of a more fixed, pcrmanent and durable character. The term
science cannot with any propriety be applied to a work of so fluctuating and fu-
gitive a form as that of a newspaper or price current; the subject matter of which
is daily changing, and is of mere temporary use. Although great praiss may be
due to the plaintiffs for their industry and enterprize in publishing this paper, yet
the law does not contemplate their being rewarded in this way. It must seek
patronage and protection from its utility to the public, and not as a work of sci-
ence.

The title of the act of Congress is “for the encouragement of learning,” and
was not intended for the encouragement of mere industry, unconnected with
koarning and the sciences. The preliminary steps required by the law to secure
the copy right, cannot reasonably be applied to a work ofso ephemeral © charac-
ter as that of a newspaper. The author is required to deposit a printed copy of
the title of his book, in the Clerk’s office of the District Court, and the Clerk is
required to record the same; a copy of which record must be published for four
weeks, in one or more newspapers, within two months from the date thercof. And
& copy of the book to be delivered to the Secretary of State,within £ix months from
tLs publication, to be preserved in his office. And all this would have to be done
for every newspaper. The right can not Le secured for any given time, for a se-
tics of papers published from day to day, or from week to week. And it is so
improbable that any puBIisher of a newspaper would go through the form for every
raper, that it cannot reasonably be presumed that Congress intended to include
newspapers under the term book. That no such pretence has ever before becn set
up, either in England orin this country,affords a pretty strong argument that
such publications never were considered as falling under the protection of the
copy right laws.

We are accordingly of opinion, that the paper in question, is not a book, the
copy right to which can be secured under the act of Congress.

Judgment must accordingly be entered for the defendants.”

It appears by an article in the London Jurist, for March, 1827,
entitled “French Law of Literary Property,” that the law of
France on this subject is more consistent, and confers much great-
er privileges upon authors and artists, than the law of England, or
the law of the Urited States. It appears also, from the same ar-
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ticle, that these privileges have not been found to support the
opinion which has been sometimes advanced;—viz. that it is for
the advancement of literature and science that no exclusive prop-
erty whatever should exist in works, after they had once been
given to the world by publication. Among those who have been
of this singular opinion, is Lord Camden, who in a discussion
upon the subject, thus declaimed—“Glory,”” said he, “is the re-
ward of science, and those who deserve it, scorn all meaner views.
It was not for gain that Bacon, Newton, Milton and Locke in-
structed and delighted the world.” This view of the subject,will
find very few supporters at the present day, when it is fully prov-
ed by experience, that a liberal reward to intellectual labour, is
both just and useful. As Chancellor Kent very truly says, ¢ the
prospect of gain has not been fouud in the case of such men as
Robertson, or Gibboen, or Sir Walter Scott, either to extinguish
the ardour of genius, or abate the love of true glory.” (2 Kent’s
Com. p. 315.)

By the article above referred to, as contamed in the Jurist, it
appears, that in France, by a decree of the 19th of July, 1793,
it was declared “that authors of works of every description, com~
posers of music, painters and engravers,should enjoy during their
lives, the exclusive right of selling, causing to be sold, or distrib-
uting their works, within the territory of the Republic, and of as-
signing their property in them, either wholly or in part; and that
their heirs or assigns should enjoy the same right for the term of
ten years after their death.®* And also, that, by a decree of the

3This decree is remarkable, as illustrating the peculiar character of the French
people. Tt is a curious fact, in the history of mankind, says Chancellor Kent,
that the French National Convention, in July, 1793, should have busied them-
selves with the project of a law of that kind, when the whole Republic was at
that time in the most violent convulsions, and the combined armies were invad-
ing France, and beseiging Valenciennes; when Paris was one scene of sedition,
terror, proseription, imprisonment and judicial massacre, under the forms of the’
revolutionary tribunal; when the convention had just been mutilated by its own
violent denunciation and imprisonment of the deputies of the Gironde party, and
the whole nation was preparing to rise in a mass to expel thoinvaders. [2 Kent's
Com. 309.]
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5th of February, 1810, the author’s copy right was further con-
tinued to his widow, if she survived him, for life, and to their
children for twenty years after the death of the survivor.” From
~ the same source we learn, that the public voice in France, has
been for some time, demanding a further extension of the term for
which an author’s property in his works is secured to him and his
family; for the writer of the article alluded to, says :—

“The circumstance of the descendants of some of their greatest writers having
become reduced to solict charity, while the works of their ancestors were being
constantly repubhahed and represented upon the siage, as public property, excited
attention to the state of the law, relative to literary property Considerable dis-

cussion took place upon the subject; and finally, a i was appointed by
the King to frame a new law, to be submitted to the Legxslature for the funher
protection of literature and the fine arts. This i was posed of the

Viscounte de la Rochefoucault, chief of the department of the Fine Arts, Presi-
dept, and twenty-two other members, consisting of Peers, Deputies, Members of
the Council of State, and Members of the Institute. There were afterwards added
to it four literary men,who were chosen by the dramatic authors, to represent their
interests, and two booksellers, delegated by the other members of their trade, for
thesame purpose. The commission met for the first time, on the 12th of Decem-
ber, 1825, and closed its sittings in the middle of the last year. The subject of
literary property was very fully discussed by the members. They set out by ad-
mitting the principle of the perpetual and exclusive right of authors, their heirs
and assigns, to their works; but when they came to look for the means of carrying
this right into effect, they were obliged to renonnce the idea. They then named
eighty years as the period during which the property in a work should be vested
in an author and his heirs. This period, however, on further discussion, appear-
ed toolong; and it was accordingly reduced to the term of the author’s life, and
fifty years to commence from his death.”

The Commission, it seems, afterwards made a report to that
effect, and prepared the draft of a law conformable thereto for the
consideration of the Legislature. Why should not this example
be followed by the United States ? There is no doubt, as the
law of the United States at present stands, that a very inadequate
protection is afforded to native authors of intellectual productions.
And while popular opinion has inducedthe general government
to afford a very extensive protection to the interest of the Ameri-
can manufacturer, the natural rights of the American author are
but partially provided for. And the family of the latter, though
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they may see his productions constantly re-published, for the ben~
efit of his country, may themselves be encountering the chilling
blasts of poverty. It has always been conceded, that one of the
principal duties of the legislative department, is to encourage lit-
erature and promote the arts and sciences. Why is it then, that
a law for that purpose, so obviously imperfect, should any longer
remain as it now is?

—_——

MERCANTILE LAW==LAW OF MERCHANT SHIPS
AND SHIPPING,

A Treatise of the Law, relative to Merchant Ships and Sea-
men: in four parts. 1st,of the owners of Merchant Ships.
2d, of the persons employed in the navigation thereof. 3d, of
the carriage of goods therein. Ath, of the wages of Merchant
Seamen, by Charles Abbott, now Lord Tenderden C. Justice of
England, fourth American Edition, from fifth London Edit-
ion, edited with permission of the Author, by John Henry Ab-
bott, of the Inner Temple, Barrister at Law—uwith annota-
tions containing the principal American authorities, by Joseph
Story, one of the Justices of the Supreme Court of the United
States. Andan Appendiz containing the American Acts re-
specting the Registry and Navigation of Ships, Salvage, the
regulation of Seamen, &c. &c. Boston: Hilliard, Gray, Lit-
tle & Wilkins.

THERE is no country which is better adapted to the growth
and perfection of mercantile law, than the United States. The
disposition of our population to commercial enterprize, has been
notorious, and has not been surpassed even _by their attachment
to a free and republican government. The consequence is, that
many nice and important questions have arisen, involving princi-
ples of the law-merchant, which have called for and received the
solemn determination of our Courts of Justice. The reports of
the Supreme and Circuit Courts of the United States, the reports
of New-York, Pennsylvania, Massachusetts, and many other
States, teem with decisions that concern this interesting branch
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of legal science. If all these numerous decisions were faithfully
collected, digested, and illustrated, what a valuable acquisition
would such a work be, both to the lawyer and the merchant.—
But, singular as it may appear, most of the leading subjects “of
mercantile law have not been treated upon by the American Bar.
Mr. Livermore, it is true, some years ago, gave a treatise upon
the law of agents and factors, and Mr. Phillips still more recent-
ly, a treatise upon thelaw of insurance. There have also been
several respectable American treatises upon Admiralty law.—
But what American treatise has there been upon bills of ez-
change—upon the law of shipping, or of partnership, or other
subjects which could be mentioned, in which the commercial
community are peculiarly and deeply interested? The deficiency,
to be sure, has been, in a great measure, supplied by the re-pub-
lication of English works, on the above mentioned subjects, with
the addition of notes, referring the reader to- American authori-
ties—such as Lord C. J. Tenderden’s treatise on shipping, edit-
ed by Mr, J. Story—Mr. J. Bailey’s work on bills of exchange,
edited jointly by Mr. Phillips and Mr. Sewall—and Mr. Gow’s
work on partnership, edited by Mr. Ingraham.  Other Ameri-
can editions of English works, relating to the law-merchant,which
have done much credit to their editors, might be mentioned.—
Still it is to be regretted that the mercantile law of this country,
has not received more attention; and that it has so long remained
scattered (except as to a few subjects, and where it has been ap-
pended to the productions of English lawyers) through a vast
multitude of reports. The existence of this source of regret is -
certainly not to be attributed to a reluctance in the profession, to
devote themselves to the necessary labour, any more, than it is
owing to their want of capacity and learning in executing it. As
an evidence that there is both sufficient industry and ability, we
have only to refer to the original American works, relating to
other branches of the law, which have done honour both to the
talents and research of their authors. In the single State of
Massachusetts, for example, there have been no less than three
treatises written and published, respecting landed property—rviz.
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Sullivan on ‘Land Titles,” ‘Stearns on Real Actions,’ and the late
Treatise of Judge Jackson, upon the same subject. These works
are all distinguished for acumen and unwearied investigation.

It must certainly be conceded that there has been a singular
remissness on the part of American lawyers, is assisting to con-
dense, methodise, and explain a branch of the law of so much
importance, as that which relates to mercantile transactions, and
upon which questions have so frequently arisen, that the decision
of them forms the subject matter, of far the greatest number of
our reported cases. The same complaint, it seems, is made in
England, asto the profession there (though there is less reason
for it in that country than in this) as will be seen from the follow-
ing extract from an article in the “London Law Magazine,” en-
titled “Mercantile Law.” /

“Though multifarious in its details and extensive in its application,the merean-
tile code of this country is by no means intricate or confused. On the contrary,
it is remarkably simple and harmonious Indeed it is a system of sudden and
comparatively modern growth, having been begun, matured, and perfected with-
in the limits of the last half century. It has, therefore, passed through few
hands, and is the work of a succession of judges, as vigorous in understanding,
and of as enlightened and comprehensive views, as any that have adorned the
bench,—of Mansfield, Kényon, Ellenborough, and Texterden. But though from
this circumstance it has derived a more than ordinary unity and consistence, it
has nevertheless the disadvantage, in consequence, of remaining still in a great
measure an undigested heap of particulars. It is not many ages since England
became decidedly a trading country. In the old text books of the law, therefore,
little is to be found on the subject of mercantile dealings. It is evidently con-
sidered a matter of minor importance; and whilst unwearied labor is bestowed in
digesting, illustrating and commenting upon every part of the law which concerns
the realty, whatever relates to the mere personalty, that upsubstantial, ever-
changing property, which was almost beneath the regard of the lordly proprietor
of lands and manors, is either altogether passed over or dismissed with an occa-
sional notice. Unfortunately, in modern times, the labor manifested in the com-
pilations of Comyn, Viner and Bacon has not been fashionable, and hence it has
happened that there is not a single treatise in which this part of our law has been
reduced into one general code. Particular sections have, it is true, been handled
with great ability, and some by persons now deservedly at the summit of the pro-
fession. The work of the learned Chief Justice on shipping, that of Mr. J. Park
on insurance, that of Mr. J. Bailey on bills of exchange, are all excellent in their

10
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kind. Again, there is a short treatise on the law of principal and agent, by Mr.
Paley, and a few others which will readily occur to the memory of the reader,
well deserving the attention of the student. Still, in all these treatises there is

this disadvantage, that each being the work of a separate individual, and consid- -

ered only in reference to its own peculiar class of cases, there wants that unity of
design, that co-relation between the different parts making up the whole, without
which we conceive there can be no perfect understanding, either of this or any
other system. To judge of a system, as of a building, to ascertain its bearings
and proportions, it must be viewed altogether with one sweep of the eye. The
parts of which it cousists, being all referrible to common principles, and directed
to a common end, necessarily illustrate each other.”

The maritime law of England is certainly as “matured and
perfect”” as any other branch of the law-merchant, though it has
never been reduced to any formal code, like the codes of the
Consolato Del Mare—the laws of Oleron and other celebrated
European codes, which were established during the middle ages,
and the admirable commercial ordinances of France, established
at a later period. But the decisions of the English Courts bear
the fullest evidence of the highest respect for, and a complete
knowledge of, the principles of those codes and ordinances, and
are remarkable for great depth, and more than ordinary judicial
precision. The admiralty decisions of Lord Stowell (formerly
Sir William Scott) which commenced in 1798, have been read,
says a learned American writer, “and admired in every region
of the republic of letters, as models of the most cultivated and
enlightened human reason.””” The treatises of Molloy, Beawes,
Postlewaite, Chitty, and otheis, have also materially assisted in
affording a knowledge of the interesting topics connected with
maritime law. But there is no treatise upon ihose topics which
is equal in point of interest and authority, to that of Lord Ten-
terden, mentioned at the beginning of this article. The work
just mentioned, has been known to the American lawyer, for
about twenty years. It was first published in England, in the
year 1802, and first re-published in the United States in the
year 1810, when it received a valuable addition of notes to
American authorities, by Joseph Story, Esq. Since the latter

1Vid. 2 Kent’s Com. 526.
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period, the author has been created Chief Justice of the Court
of King’s Bench, and promoted to the peerage by the title of
Lord Tenderden; and the editor appointed one of the Justices of
the Supreme Court of the United States.

The distinguished author of the above work, compiled it not
only from the text writers of his own country and the decisions
of his own Courts, but also from the civil law, and from such of
the maritime laws of foreign nations, and the works of foreign
writers, as he was able to obtain. The ordinances which he
most frequently quotes, are those of Oleron and Wisbury, the
two ordinances of the Hanse Towns, and the ordinance de la
Marine 1681. Whenever the ordinance of the Hanse Towns is
mentioned generally, the reader is to understand that it is the
Jfirst Hanseatic Ordinance, and not the one published in 1677,
with a latin translation and commentary by Kuricke. The au-
thor has lamented his inability to econsult the earliest code of"
modern Europe (not being acquainted with the Spanish or Ital-
ian language)—the Consolato Del Mare; and whenever he has
referred to this code, the reference was taken from the work of
some other author, and made for the purpose of giving an oppor-
tunity to such as were disposed and able to consult the original.
This is a code which boasts the honour of having established the
rule of decision in commercial transactions for almost all Europe;
and its origin has been disputed with uncommon tenacity. The
better opinion, however, seems to be, that it was not written, as
some have contended, in the age of St. Louis, but that it was
read at least nearly two hundred years prior to that time, in
1705, at Rome, and there sworn to by the people.! It has been
translated into several European languages, though there bas yet
been no entire English translation. But a translation into Eng-
lish of two chapters of it, on prize, and of some chapters on the
ancient commercial courts, and on re-captures, are inserted in the
2d, 3d, and 4th volumes of Hall's American Law Journal. The
ordinance of Louis IV. is quoted by the author from Valin's
edition, of 1766, and containing his valuable commentary. “If

12 Hall's Law Journ. p. 385.
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the reader (the author says) should be offended at-the frequent
references to this ordinance, I must request him to recollect that
those references are made to a maritime code of a great commer-
cial nation, which has attributed much of its national prosperity
to that code.” (Preface to the first Ed. p. 12.) The prejudi-
ces of his countrymen against a powerful commercial rival, to
which the author here alludes, one would suppose, could hardly
extend to a system of nautical and commercial jurisprudence, so
perfect as the one referred to, and so highly esteemed that but
slight alteration was made in it by the Code de Commerce, in
1807. The latter indeed, is the 3ame re-digested with some
very few modifications and additions; and yet it was offered to
the French Legislative body in 1807, as having been eonceived,
meditated, discussed and established by the inspiration of the
greatest man in history; the hero—pacificator of Europe, “while
ke was bearing his triuwphant cagles to the banks of the aston-
ished Vistula.”

The above codes and ordinances, as also the writers on the
civil law, have been quoted by the author, not so much as bind-
ing authority, as to illustrate admitted and received principles;
and to furnish information which might be useful in the inter-
course with foreign states. The cases which have been adjudg-
ed in England, since the last edition of this work, it seems, ex-
ceeded two hundred. For the addition of these cases, the pro-
fession are indebted to Mr. John Henry Abbott, of the Inner
Temple, who is a near relative of the original author. And for
a continuation of the American authorities, the profession are
under no little obligation to that able and indefatigable Judge,
Mr. Justice Story.

The following is the advertisement of the latter editor, to the
present (fourth) American edition of this important work.

“The new American edition of the exccllent Treatise of Lord Chief Justice
Abbott, now Lord Tenterden, being proposed, I was requested to revise the Notes

1Vid. 2 Kent's Com. note p. 524. 1ncontradiction to much of this adulation
and incense, the code will be found, on sober examination, to be essentially a re-
publication, in a new form, of the marine ordinance of Louis IV. Ib.
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prepared by me for the second American edition, published in 1810. I was induc-
ed to undertake the task principally from a desire to render those notes more com-
plete and more acceptable to the profession. ‘I'be labour has indeed exceeded my
expectations, owing to the great accumulation of materials in the intermediate
period in the commercial states of the union. The consequence has been, that
alnost every note has been recomposed, and very many important additions have
been extracted from our maritime jurisprudence.

The sole object of these notes is to present the general results of the American
Authorities as collected in authentic books of reports. It is not my intention to
express any opinion respecting the doctrines asserted by those Authorities, but
merely to bring them to the notice of the reader. He will judge for himself what
value is to be attached to them. In a few instances, however, where the decided
cases seemed to call for the expression of a doubt from some apparent difference
among them, I have ventured to throw out some suggestions for the consideration
of the profession. I have, after some hesitation, referred to my own decisions in
the first circuit, as reported in Mr. Gallison’s and Mr. Mason’s reports. These
decisions constitute, until reversed, the received law in the Circuit Courts of that
circuit; and the total omission of them might in that view have been deemed an
inexcusable defect. They must stand or fall by their own intrinsic merit; and no
authority can be claimed for them beyond what the reasons, on which they are
founded, may appear to justify.

With these explanations the present edition is respectfully submitted to the in-
dulgence of a liberal profession, which my past experience entitles me to believe
will not be disposed to visit any involuntary errors with undue censure.”

It has already been hinted that the present edition of the work
under consideration, contains more than two hundred English
cases, in addition to what were contained in the first edition.—
By the above advertisement of the American Editor, it appears
that not only his old notes have becn re-composed, but the
American authorities which have been added, are .also exceed-
ingly numerous. The American Editor, with characteristic dif-
fidence, says that he has referred, after some hesitation, to his
own decisions in the first circuit. As to the merit of these au-
thorities, all who are conversant with the decisions of the Editor
can entertain but one opinion. His admiralty decisions are dis-
tinguished for uncommon learning and judgment, and they are
thought to constitute the highest authority for the determination
of all questions arising under the maritime code of our country.
The learned commentator upon American Law has referred to
these decisions, in the following language. I should-omit do-
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ing justice to my own feelings as well as the cause of truth, if I
were not to select the decisions in Gallison’s and Mason’s Re-
ports, as specimens of pre-eminent merit. They may fairly be
placed upon a level with the best productions of the English Ad-
miralty, for deep and acurate learning, as well as for the highest
ability and wisdom in decision.” (2 Kent's Com. 527.)

—_——

MR. BARBOUR’S BILL.

Mg. P. P. BarBoUR, of the Judiciary Committee, appointed
by congress, has lately offered in the House of Representatives a
report accompanied by a Bill, the object of which is, to require a
greater number than a majority of the Supreme Court of the
United States to concur in deciding the law of a State to be un-
constitutional. The considerations which induced the commit-
tee to recommend this important alteration are detailed in the re-
port. The subject it seems caused considerable debate in the
House when the Report was made, and the printing of so large
a number of copies of the report as three thousand was opposed
by several, chiefly on the ground that it contained the arguments
only in favour of the Rill, while the minority of the judiciary
committee had no opportunity of meeting these arguments.
Mr. B. expressed his apprehension that the bill would not be
definitely acted upon during the present session. The following
is the Bill referred to.

Be it enacted, &c. That in any case, which now is, or here-
after may be, brought before the Supreme Court of the United
States, by writ of error or otherwise, to the final judgment or
decree, in any suit in the highest court of law, or equity, in any
State, in which shall be drawn in question the validity of any
part of an act, passed by the Legislature of a State, unless five
Justices at least, of the said Supreme Court, shall concur in de-
ciding such part of said Constitution, or Legislative act, to be
invalid, the same shall not be deemed or holden to be invalid, but
shall be deemed and holden to be in full force and effect, the

concurrence of any lesser number of the said justices, in an
opinion to the contrary, notwithstanding.
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The bill was twice read, and the further consideration thereof
was postponed. The following is the report which accompanied
this Bill, three thousand copies whereof were ordered to be
printed.

¢The Committee on the Judiciary, to whom was referred the
resolution of the House, instructing them to inquire into the ex-
pediency of providing, by law, that a greater number than a
majority of the Supreme Court should concur, in pronouncing
any part of a State Constitution, or act of a State Legislature,
to be invalid, and that, without such concurrence, no part of
a Constitution of a State,or act of a State Legislature, shall be
holden invalid, beg leave to submit the following report :

The committee, considering the subject-matter of the resolu-
tion to be one of great importance, have bestowed upon it that
grave consideration which it so empbhatically deserved. At an
early period of our judicial history, the principle was decided
in the Supreme Federal Court, that it was within their compe-
tency to decide any law to be void, which was in contravention
of the constitution. This decision was placed by them upon
the ground that the constitution, and laws of the U. States made
in pursuance thereof, and treaties made under the authority of
the United States, were declared to be the supreme law of the
land ; they therefore held , that, when any State Constitution or
law came, in their opinion, into conflict with what was declared
to be the supreme law, that which was not supreme must yield to
that which was; and!that consequently any State Constitution or
law, thus eoming into conflict, must he held null and void. It
will be seen that this is a principle derived by our judiciary from
the nature of our written constitution, imposing many limita-
tions and restrictions, as well upon the Federal as State Govern-
ments, and at the same time, upon its face, declaring its own
supremacy. The committee do not propose at all to explore the
foundations of this great principle; but, taking it as one which
has long been decided and acted upon, they cannot forbear to
remark, that the power which it implies is one of great magni-
tude and most extensive operation ; embracing within its com-
prehensive grasp the authority to nulify the legislative acts of
the Union, and of the States, individually, and even the most
solemn of all acts, the expression of the will of the sovereign
People of the States, in the form of their written Constitutions.
That a power so tremendous should be fenced around with pro-
per guards, is a proposition which the committee suppose,
scarcely requires the aid of argument to challenge the assent of
all. They are aware that it is a question about which there is
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much more difference of opinion to what extent this caution
shall be carried. As the Supreme Court of the United States is
at present organized, it consists of seven members, of whom
four constitute a quorum, and three being a majority of that
quorum, it results, that the concurrence of three of the Judges
is competent to the nullification of a State lawor even consti-
tution; it may then happen, in the actual posture of our judic-
iary, that a minority of the Court might nullify the most solemn
acts of the States, whilst the majority of the Court might pos-
sibly entertain a different opinion.

The committee presume that there are but few who would not
at once acquiesce in the justice and propriety of the proposition,
that in making so solemn and important a decision, there should
be a concurrence of at least @ majority of the whole Court.—
They, however, think that it would be advisable to require the
concurrence of five members of the Court. This is, indeed, a
question of more or less doubt, and upon which it is admitted
that it cannot be predicted with absolute certainty, that any par-
ticular number is the proper one; but they will offer to the House
some other prominent considerations which have induced them
to decide in favor of the number five.

It will be recollected, that, in controversies originating in the
State Courts, a question concerning the validity of a State law,
or Constitution, cannot be brought before the Supreme Court of
the United States until it shall have becn adjudicated by the
highest State tribunal, nor unless the decision of that tribunal
shall have been in favour of its validity. Before, then , the Su-
preme Court can pass upon such a question, in any case, the
validity of the law or coustitution, as the case may be, must have
received the most authoritative stamp of approbation in the State
in which it arose. If it relate to the validity of a law, it must
have been approved of by both the branches of the legislature;
if it relate to that of a constitution, it must have been approved
of by the People of the State, in the exercise of their sovereign
power, in their primary assembly, as a convention; and it must,
n controversies originating in State Courts, also have been de-
cided in favor of, by the Court of denier resort in the State. In
this posture of the subject, if a bare majority of the Supreme
Court of the United States should decide against the validity,
the State, whose constitution, or law, was thus nullified, can
scarcely acquiesce without a murmur, especially when it is con-
sidered, that, besides the concurring approbation of its Conven-
tion or Legislature, and its Judiciary, it might be sustained by
that also of the three remaining members of the Court; and
when it is remembered, too, that the question must always be,
whether the State has, or has not, transcended the limits of its
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reserved rights, growing out of its compact with another party,
to wit: the Federal Government—and that the Supreme Court
of the United States are the tribunal of that other party. The
concurrence, then, of a greater number than a bare majority of
that tribunal, will tend to produce a greater spirit of acquies-
cence, to quiet heart burnings, and thus add a strong cement to
that Union which we all desire to be indissoluble and perpetual.

Nor is the selection of the number five at all an arbitrary one,
as might possibly at the first view be supposed. T'he Constitution
of the United States, in several instances, where the subject is
important, requires the concurrence of two thirds of the body
called upon to act in relation to it. Thus, an amendment to it~
self cannot even be originated without the concurrent vote of two
thirds of both Houses of Congress, or the application of two thirds
of the several States. Thus, too, a treaty cannot be ratified
without the concurring vote of two thirds of the Senators pres-
ent. But there is another provision of that instrument which
bears a much closer analogy to the present question, because it
has reference to a judicial tribunal; it is that which declares,
that, in case of impeachment, no person shall be convicted with-
out the concurrence of two thirds of the members of the Senate
present. It will at once be seen by the House, that the number

five is as near as may be to that proportion of the whole Court..

Nor can the committee perceive any well-founded objection
to the requisition of more than a bare majority; because they hold
it to be a sound principle, that the successive approbation of the
Convention or Legislature of a State, and then of its highest
judicial tribunal ought, atleast, to prevent the nullification of a
constitution or law in every case of doubtfnl character, and in-
deed in every case in which its incompatibility with the supreme
law was not clear beyond any rational doubt; and in cases of this
latter class, it can scarcely be doubted, but that five of the
judges would perceive that incompatibility, and, perceiving it,
declare it by their decision. Upon the whole view of the sub-
ject, the Committee are of opinion that it is but a reasonable
safeguard to the reversed rights of the States, to provide that they
shall not be declared to have passed beyond them, without the
concurrence of five Judges of that Government, whose own tri-
bunal is deciding upon its own powers; and, in conformity with
these views, they herewith report a bill.”

10
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JUDICIARY INTELLIGENCE,

The Supreme Court of the United States, is =till in session at Washington.-—
The following is a journal of its proceedings as they have been given in the
Washington papers. The last number ofthe Law Intelligencer contains the pro-
ceedings to the 31st of January.

Saturday, January 31.—No. 32. J. Harper, plaintiff in error v. Anthony
Butler, it was ordered, that this cause be, and the same is, reinstated on the
docket.

No. 39.—Le Roy, Bayard & Co. plaintiffs in error v. George Johnson. The
argument was continued by Mr. Key, for the plaintiffs in error; by Mr. Jones, for
the defendant in error, and concluded by Mr. Swan, for the plaintiffs in error.

No. 37.-- William Patterson, Lessee, plaintiff in error v. Willis Jenks. The
argument was commenced by Mr. Wilde. Adjourned till 11, A. M. Monday.

Monday, February 2.—Pursuant to adjournment, the Court met at the Capitol.
No. 44.—Daniel Jackson and others, plaintiffs in error v. John Twentyman.—
This case was argued by Mr. J. W. Taylor, for the plaintiffs in error.

Tuesday, February 3.—MTr. J. Story delivered the opinion of the Court in No.

. W. G. Gardner v. John A. Collins, et al. He also delivered the opinion
in No. 18. Abraham Venable, et al. v. Bank of the U. S. Mr. J. Washington
delivered the opinion in No. 30. Bank of the U. S. v. Thomas Corcoran.

Nos. 44 and 40.—The Bank of Kentucky v. John Wister, et al. and John Ash-
ley, et al. These causes were argued by Mr. Nicholas, for the plaintiff, and Mr.
Caswell, for the defendants. .

No. 48.—Julia Thompson v. Alice Tomlie. The argument was commenced
by Wilde, for the plaintiff, and continued by Mr. Key, for the defendants.

Wednesday, February 4.—No. T1.—John Reynolds, tenant, (U. States) plain-
tiff v. Duncan M Arthur, on writ of error from the S. Court of the State of
Ohio. Judgment of said S. Court was affirmed with costs.

No. 43.—Julia Thompson v. Alice Tomlie. The argument of this cause was
continued by Mr. Key, and concluded by Mr. Jones.

No. 21.—James Connelly, etal. v. Richard Taylor, et al. 'The argument of
this cause was commenced by Mr. Peters.

Thursday, February 5.—No. 21.—James Connelly et al. v. Richard Taylor,
ﬁn al. The argument was continued by Messrs. Peters & Wickliffe for appel-
ts.

Friday, February 6.—Pursuant to adjournment, the Court met this morning
at the Capitol. Present, as on yesterday. Proclamation being made, the Court
was opentd.

. No. 4@-.—-Dam'el and Joseph Jackson, plaintifis in error, v. John Twentyman;
on a writ of error to the Circuit Court of the United States, for the District of

- Kentucky. Judgment of said Circuit Court reversed, and cause remanded for fur-
ther proceedings.

No. Ql.ﬂ.lames Connelly et al. appellants,v. Rickard Taylor et al. The ar-
gument of #his cause was continued by Mr. Nicholas for the appellants. Adj -
ed till to-morrow, 11, A. M. PP Journ

Saturday, February 7.—TPursuant to adjournment, the Court met this morning
:; ;b:d Capitol. Present, as yesterday. Proclamation being made, the Court was

ned.

Mr, Jus.tic.e Story delivered tle opinion of the Court in No. 31, John P. Van
Ness, plaintiff in error, v. Peres Puckard:—On writ of error to the Circuit Court
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of the United States for the District of Columbia, holden in,and for the county
of Washington. Judgment of said Circuit Court affirmed with costs.

Mer. Chief Justice Marshall delivered the opinion of the Court in No. 35, Rob-
ert Boyce, plaintiff in error v. Paul Anderson etal. On writ of error to the
Circuit Court of the United States for the District of Kentucky. Judgment of
said Circuit Court affirmed with costs. .

No. 37.—Lessce of Willium Patterson, olaintiff in error, v. Willis Jenks etal.
The argument of this cause was continued by Mr. Haynes for the defendants in
error, and concluded by Mr. Berrien for the plaintiff in error.

No. 53.—Buank of the U. States, appellants, v. Daniel Weisiger, et al. 'The
argument of the cause was commenced by Mr. Sergeant for the appellants. Ad-
journed till Monday, 11, A. M.

Monday, February 9.—Pursuant to adjournment, the Court met this morning
at the Capitol. Present, as on Saturday. Proclamation being made, the Court
was opened.

No. 105.—The People of Vermont, plintiff in error, v. The Society for the
propagation of the gospel in foreign parts. Writ of error to the Circuit Court of
the United States for the District of Vermont, on motion of Mr. Hubbard, of
Counsel for the defendant in error, dismissed for want of jurisdiction, with liber-
ty to the plaintiff in error toshew cause to the contrary during the present term
of the Court.

No. 53.—Bank of the U. States, appellants, v. Daniel Weisiger, et al. ‘The
argument of this cause was continued by Mr. Wickliffe for the appellees,and con-
cluded by Mr. Sergeant for the appellant, -

No. 51.—David Hunt, et al. appellants, v. Robert Wickliffe. The argument
of this cause was commenced by Mr. Buckner for the appellants.  Adjourned till
to-morrow, 11, A. M.

Tuesday, February 10.—Pursuant to adjournment, the Court met this morning
at the Capitol. Present, as on yesterday. Proclamation being made, the Court
was opened.

Mr. Clief Justice Marshall delivered the opinion of the Court in No. 36, Tho.
F. Townsley, plaintiff in error, v. Joseph K. Tumrall. On writ of error to the
Circuit Court of the United States for the District of Kentucky. Judgment of
said Circuit Court affirmed, with costs and damages, at the rate of six per cent.
per annum. .

No. 51.—David Hunt, et al. appcllant, v. Robert Wickliffe. The argument
of thiscause was continued by Mr. Wickliffe for the appellee, and concluded by
Mr. Buckner for the appellant.

No. 54.—John F. Salterlee, plaintiff in error, v. Elizabeth Matthewson. The
argument of this cause was commenced by Mr. Price for the plaintiff in error.—
Adjourned till to-morrow, 11, A, M.

Wednesday, February 11.—Pursuant to adjournment, the Court'met this morn-
ing at the Capitol. Present, as on yesterday. Proclamation being made, the
Court was opened.

No. 84.--John F. Satterlee, plaintiff, in error, v. Elizabeth Matthewson. The
argument of this cause was continued by Messrs. Sutherland and Peters for the
defendant in error, and Mr. Sergeant for the plaintiff in error. Adjourned till
to-morrow, 11, A. M. ) .

Thursday, February 12.—No. 54.  John F. Satterlee, plaintiff, in error, v.
E. Matthewson. ‘T'heargument of this cause was concluded by Mr. Sergeant for
the plaintiffin error. ]

No. 59.—John Dandridge, appellant, v. Martha Washington’s Ezecutors.
This cause was argued by Mr. Lear, for the appellant, and by Mr. Taylor, for the
appellees; and, in conclusion, by Mr.Swann, for the appellant.

No. 60.—John T. Ritchie, appellant, v. Phillip Munro and Joseph Forrest.
"The argument of this cause was commenced by Mr. C. C. Lee f‘or the appellant.

Mr. Justice Thompson delivered the opinion of the Court in No. 48.
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Thompson, plaintiff in error, v. Alice Tolmie, et al. On writ of error to the
Circuit Court of the United States for the county of Washington, in the District
of Columbia. Judgment of said Circuit Court reversed, and the case remanded,
with directions to said Court, to enter judgment for the defendant.

Mr. Justice Washington delivered the opinion of the Court in No. 39. Wmn.
Bayard, Jr. and Robert Bayard, plaintifis, in error, v. George Johnson. On
writ oferror to the Circuit Court of the United States for the county of Alexan-
dria, in the District of Columbia. Judgment of said Court affirmed, with costs.

No. 55.—Bank of the United States, plaintiff in error, v. Thomas D. Carneal.
On writ of error to the Circuit Court of the United States for the District of
Kentucky. On motion of Mr. Sergeant stating that the matters in controversy
had been agreed and settled between the parties, ordered to be dismissed. Ad-
journed till to-morrow, 11, A. M.

Friday, February 13.—Pursuant to adjournment, the Court met this morning
at the Capitol. Present, as on yesterday. Proclamation being made, the Court
was opened.

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 37. Wm.
Patterson, plaintiff, in error, v. Willis Jenks and others. On writ of error te the
Circuit Court of the United States for the District of Georgia. Judgment of said
Court reversed, and cause remanded.

No. 60.—John T. Ritchie appellant, v. P. Munro, et al. The argument of
this cause was continued by Mr. Bradley for the appellees, and by Mr. Chambers
for the appellant.

No. 58.— David Wilkinson, plaintiff in error, v. Thomas Leland and others.
The argument of this cause was commenced by Mr. Whipple for the plaintiff in
error. Adjourned till to-morrow, 11, A. M. ~

Saturday, February 14.—Mr. Justice Johneon delivered the opinion of the
Court in No. 40, bank of the Commonwealth of Kentucky, plaintiff in error, v.
John Weisiter, et al. On writ of error to the Circuit Court of the United States
for the District of Kentucky. Judgment of said Circuit Court in this cause affirm-
ed, with costs.

Mr. Justice Johnson delivered the opinion of the Court in No. 41.  The bank
of the Commonweaith of Kentucky. plaintiff in error, v. John Ashley and Jno.
Ella, Jr. On writ of error to the Circuit Court of the United States for the Dis-
trict of Kentucky. Judgment of the said Circuit Court affirmed, without costs
in error, upon the defendants in error entering a remittitur in this Court of the
debt omitted, and damages pro tanto.

No. 58.— David Wilkinson, plaintiff in error, v. Thomas Leland, et al. The
argument of this cause was resumed by Mr. Whipple for the plaintiff in error,
and continwed by Mr. Webster for the defendants in error.  Adjourned till Moa-
day, 11, A. M.

Monday, February 16.—Mr. Chicf Justice Marchall delivered the opinion_ of
the Court in No. 59. John Dandridge, appellant, v. Martha Washington’s Ez-
ecutors. On appeal from the Circuit Court of the United States for the County of
Alexandria, District of Columbia. Decree of said Circuit Court reversed, and
cause remanded to said Court.

No. 60.—John T. Ritchie, appellant, v. Phillip Munro and Joseph Forrest.
On appeal from the Circuit Court of the United States for tha County of Wash-
ington, District of Columbia. Appeal dismissed for want of jurisdiction. -

No. 58.—David Wilkinson, plaintiff in error, v. Thomas Leland and others.
The argument of this cause was continued by Mr. Webster for the defendants in
:‘rro;‘, aud by Mr. Wirt for the plaintiff in error.  Adjourned till to-morrow, 11,

Attorney General, Mr. Wirt. Tt will be gratifying to the numerous friends of
this distinguished gentleman to know, that he is perfectly restored to health, and
is about to resume the tasks of h'seflice. His late 1llness was induced by over
exertion in the arduous duties of his profession.
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STATE COURTS.

New-York Judiciary.—The following is from the Troy Sen-
tinel, of February 3, 1829.—Court of Errors—On Monday last
the Court adopted the resolutions, offered by Chancellor Wal-
worth, on the 13th inst. declaring that the Lieut. Governor, as
President of the Senate, is a member of the Court and has the
right, equally with any other member, not only to give his opin-
ion on questions presented to the Court, but also to vote in every
decision. The resolutions it will be recollected, were introduced
in consequence of the declaration of Lieut. Governor Throop that
he claimed the right; and it was laid over for consideration. On
Monday, on the opening of the Court, the Chancellor read an
elaborate opinion in favor of the resolution. Mr. Justice Suther-
land concurred with the Chancellor, and Mr. Senator Viele gave
the reasons on which he should vote against it. The vote stood,
ayes 23, noes 5.

‘We think Lieut. Gov. Throop meets his duty properly in mak-
ing the claim he does, for we do notsee how the right asserted
by him as the President of the Senate, could be more clearly
granted than it is by the Constitution. The language of that in-
strument, in relation to this court, is that it * shall consist of the
President of the Senate, the Senators, the Chancellor, and the
Justices of the Supren:e Court, or a major part of them.” Here is
no distinction; and ifone member has a right to vote, another
has.

Connecticut Judiciary.—The Superior Court closed its session
at New Haven, on Saturday, 31st January last. During the
term, according to the New Haven Journal, of the 3d ult. no less,
than eight persons were found guilty of serious criminal offences.

The Superior Court commenced its session for Litchfield coun-
ty, at Litchfield on Tuesday, 17th ult. the Hon. Judge Lanman
presiding.

Massachusetts Judiciary.—The Supreme Court which has been
sitting in Boston, since the first Tuesday of November last, ad-.
journed on Thursday, 19th ult. The March term will commence
on the 3d inst.

English Court of King*s Bench.—Mr. J. Parke, the new
Judge, has recently taken his seat on the King’s Bench. He is
no relative of Sir James Allen Parke, Judge in the Court of Com.
Pleas. The new Judge is a native of Liverpool. His appoint-
ment was occasioned by the resignation of Mr. J. Holroyd.
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LATE AND INTERESTING DECISIONS,

Foreign Law.—Where a party to a suit inVirginia, relies on the
law of another State to support his claim, he may produce an au-
thenticated copy of the section only on which he relies, without a
copy of the whole law. Hunter v. Fulcher, 5 Randolph’s Rep.126,

Insurance.—The following is from the New Haven Journal,
of January 27, 1829. The Superior Court commenced its ses-
sion in this city, on the 20th inst. Judge Peters presiding. Af-
ter impanneling a Jury, the Court proceeded to try the case of
Atwater & Daggett, v. the New Haven Insurance Company.—
. This was a case in which the plaintiffs claimed, first, to recover -
for losses sustained by the ship Wallace, on a voyage from New

York to Teneriffe. It appears that upon the voyage out, some

of the sails of the vessel were carried away in a squall; that she

lost her jolly boat, binnacle, compasses, &c. Secondly, the

plaintiffs claimed to recover for losses sustained by the running

on shore of the vessel at Sandy Hook, on her return to New

York. It appears that when the vessel had arrived outside of
Sandy Hook, and was waiting for a pilot, the wind suddenly

changed to the south west, and there was every appearance of

an approaching storm. Under these circumstances, the captain

judged it expedient to venture upon pilot ground without a pilot

rather than endanger the safety of both crew and vessel, by try-

ing to keep off at sea, since night was fast approaching, his ves-

sel was a dull sailer, and there was every prospect of an imme-

diate tempest. He accordingly ventured in, and in so doing,

the vessel was driven upon the shore, and sustained considerable

damage. :

The defendants claimed to be exempted from the payment of
the first mentioned losses, since the loss at no ene time amount-
ed to 5 per cent. on the amount insured. From the second
loss, they claimed exemption, because a vessel upon pilot ground
without a pilot, is not considered sza-worthy. Reference was
had to the general and established usage of New York, in this
particular, and to several experienced sea captains of this port.
The opinions of the various ship masters consulted, differed up-
on the course to be pursued under similar circumstances, some
affirming that they would have kept out to sea, and others that
they would have hazarded making an entrance upon the pilot
ground. The law is such, that, provided the master of a vessel
does not display gross ignorance, or gross misjudgment, in ¢ases
of peril and danger, the insurers are still liable for all losses.

The jury returned with a verdict of $1000 for plaintiffs.—
Damages claimed, $1200. a
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. Marriage Settlement.—The following is from the New Yotk
Statesman.—This interesting subject, though frequently brought
into examination in the English courts, is very rarely presented
for discussion in our own. It was, however, particularly investie
gated in a suit tried before Judge Irving on Saturday last.

The facts of the case were, that F. possessed of a moderate
independence, inherited from her father, contracted and duly
solemnized a marriage with A. B by whom the lady’s portion was
bestowed in the purchase of a house and furniture. A consider-
able time afterwards, and on the receipt, from her father’s estate
of the final share of the wife, B. settled all the property purchase
ed with F’s. fortune upon her—and for that purpose conveyed the
same to M. (the mother of F.) in trust. B. subsequently became
insolvent; and one of his creditors having obtained judgment,
levied upon a part of the furniture so conveyed and settled. M.
brought the above action for the trespass committed by the levy
—and the defendant sought to defeat the settlement made by
B.on the ground of fraud.

It appeared by the testimony, that B. was free fiom debt at
the time of the settlement; that the property had been purchas-
ed with the money of F. and that it was made with the usual
view to her individual protection against her husband’s liabili-
ties. The defendant showed that I'. and B. and M. were in the
habit of living in one family, and that they indiscriminately used
the property included in the settlement.

The jury were instructed as to the law, that settlements (though
usually made before marriage, and in such instances unimpeach-
able, 1f done in proper form) are yet valid when executed sub-
sequently—provided they be done while the husband is out of
debt, and not with any immediate view to escape just responsi-
bilities. The purpose of such settlements is fair and equitable;
it is to protect the wife against casualty; and as the giving of
credit always presupposed information as to the debtor’s circum-
stances, and is at all events done at the risk of the party—the
latter has no right to complain of injustice as to the protecting
operation of the law on the wife’s bechalf. As to the use made
by the husband of the furniture assigned over to M. it was to be
deemed only incidental because unavoidable; for, if his wife is
ever to realize the benefit intended her, he by consequence, par-
takes—though not legally designed to receive any advantage.—
The jury accordingly brought in a verdict for the plaintiff—
that is, in favor of the wife’s trustees against the husband’s cred~
itors.

Insurance.—In the Supreme Court of the United States, Jan-
uary 28, 1829, the Chief Justice delivered the opinion of the
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Court in the case of the Columbian Insurance Company of Al-
exandria vs. Lawrence. It was a case upon a policy of insur-
anee against a loss by fire on a mill and appurtenances. There
was a statement in the application for insurance, that it was re-
quested upon a mill bclonging to the assured; and the policy
was on their (the assured’s) mill. The assured had a title to
one part of the mill in fee simple, as to another part as mortga-
gees, and as to another part, only by contract of sale, the condi-
tions whereof were not yet performed. The Court held that as
there was no disclosure of the special interest, the insurance
was void, as the terms in the application, and in the policy must
be deemed a representation or declaration of an absolute interest
in the mill. '

Bill of Exchange—Notice.—In the Supreme Court of the U.
States, January 29, 1829, Mr Justice Washington delivered the.
opinion of the Court in Williams vs. The Bank of the United
-States. It was an action by the Bank brought against Williams,
as endorser upon a negotiable note. The only question, was
whether there was due notice to the endorser. It appeared that
the endorser lived in the town where the bank was situate, and
when the note became due and was dishonored, a Notary went
to the house of the endorser to give him notice, found it shut up,
and upon inquiry of a neighbor, learned that the endorser and
his family were out of town on a visit. The Notary then left a
written notice at a neighbor’s house, requesting it to be deliver-
ed to the endorser upon hisreturn. The Court held that where
the house of the endorser is shut up, and no person is there to
receive notice, it is not necessary for the Notary to do any fur-
ther act to give notice, or leave any written notice any where
else for the endorser. The judgment of the court below, in fa-
vor of the bank, was therefore affirmed.

07 The list of original American Law Books which have heen hitherto published, which list it
was contemplated to give in this number, has aot yet been fully completed.

Errata.—In page 63, for “Magna Charter,” read Magna Charta. In peges 73 and 74, for “Lord
Tenderden,” read Lord Tenterden. In note to page 62, for “defference,” read deference.
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Vou. I. APRIL. No. 4.

RESTRICTIONS UPON STATE POWER IN RELATION
TO PRIVATE PROPERTY....CONTINUED.

It is too plain then to be disputed, that both the written and
unwritten constitutions of the several United States have provid-
ed, in behalf of the right of private property, certain restrictions
upon the legislative department, which the courts of the country
are bound to respect, whenever they are appealed to by any in-
dividual, who complains of the intrusion of that department, upon
such right. But although the highest power of a State has not
an unlimited control over private property, yet it is possessed of
a control which is restricted and qualified. The government of
a State may, for instance, take the property of a eitizen when the
public good requires it, by making a sufficient compensation.—
This is a right which has always been conceded, and one which
by no means militates with the true principles of political free-
dom. No State can administer its public affairs in the most
beneficial manner, if it has not, on particular occasions, the pow-
er of disposing or imparing the value of the property of a citi-
zen. It is therefore presumed, that when mankind originally
entered into society, they consented that whenever their property
was necessary to the public good, they would not obstinately re-
tain it on being offered a fair and full equivalént. This right,
on the part of government, is what is called the “ eminent do-
main,” to which,says Vattel, “men have impliedly yielded, though
it has not been expressly reserved.”’ Bynkershoek lays it down,
that this ‘“‘eminent domain” may be lawfully exercised whenever

Vattel ch. 20. 5. 214.
12
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Dpublic necessity or public utility requires it, and that the sov-
ereign power may take from the proprietors “those things with-
out which high roads cannot be made;” and that “thisright may
be imparted to others occasionally, as to chief magistrates of
towns, cities, &c.” But then he annexes the qualification, that

““if houses and lands are taken from individuals—adequate com-
pensation should be made.”” Thelaw of England on this subject

is conformable to the opinions which have just been advanced,

and is thus extremely well illustrated by Blackstone—“If a new

road (says he) were to be made through the grounds of a private

person, it might perhaps be extensively beneficial to the public;

but the law permits no man, or set of men, to do this without

consent of the owner of the land. In vain may it be urged, that

the good of the individual ought to yield to that of the commu-

nity; for it would be dangerous to allow any private man,or even

public tribunal, to be the judge of this common good, and to de-.
cide whether it be expedient, or no. Besides the public good is

in nothing more essentially interested, than in the protection of
every individual’s private rights, as modelled by the municipal

law. In this and in similar cases, the legislature alone can, and

indeed frequently does, interpose, and compel the individual to

acquiese. But how does it interpose and compel? Not by abso-

lutely stripping the subject of his property in an arbitrary man-

ner; but by giving him a full indemnification and equivalent for

the injuyy thereby sustained. The public is considered as an

individual, treating with an individual for exchange. All that

the legislature does, is to oblige the owner to alienate his posses-

sions for a reasonable price; and cven this is an ezertion of pow-

er, which the legislature indulges with caution.”

The highway act of 13 Geo. 3, which provides for widening
and diverting highways through or over any person’s soil, is
framed consistently with the views above expressed. And the
surveyor is required to offer to the owner of the soil, over which
the new way is carried, a reasonable compensation, which, if he
refuses to accept, a jury is to be empannelled, who are to assess

1Bynkershoek lib. 2. cp. 15. | *1 Bla. Com. 139.
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the damages which have been sustained ; and the owner of the
soil is also entitled to all mines within the soil which can be got
without breaking the highway. So the statute of 9 Geo. 3, en-
titled “an act for making a road from Blackfriar's Bridge across
St. George’s Fields,” provides for treating with the owners of
such houses and lands as shall be necessary to be purchased, (for
the purposes of the act) for the purchase of the same.! The
case of the Isle of Man presents another example of the correct-
ness of the above statement of Sir William Blackstone. The
distinct jurisdiction of this subordinate royalty being found to
be an inconvenience to the operations of the English govern-
ment, authority was delegated to the treasury department by the
statute 12 Geo. 1, to purchase the interest of the then proprie-
tors for the use of the Crown; and a contract was accordingly
concluded in the year 1765, by the terms of which, the whole
island and all its dependencies were alienated and made subject
to the regulations of British excise and customs.? This trans-
action, therefore, shews a free and mutual negotiation, in which
the grantors were treated on equal terms, and which in fact
partook of the spirit and essence of a contract. The Attorney
General, in the case of Lindsay v. the Charleston Commission«
ers,? endeavoured to distinguish this transaction from a purchase
of property, and contended that it was more of a cession from
one sovereign to another, than an appropriation for public pur-
poses. But although it is perfectly true, that the transfer was
only of the jurisdiction which the Duke of Athol had over the
island, and not of his landed and manerial interests; yet there
is certainly more reason for seizing without remuneration the
sovereignty of an island, which, on account of its proximity to
the country, affords an interruption to commerc -, and a retreat
for fugitives from justice, than there is for appropriating the right
of soil merely when that is required for public benefit. It is,
therefore, as strong a case asany which can be offered in favor
of the principle, that the legal rights of an individual cannot be

1Vid. Rex v. Croke Cowper’s Rep. 26. | 32Bay’s Rep. 54.
*1Bla. Com. 107. B
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arbitrarily wrested from him, by the plausible plea of publie ne-
cessity. And it shews that the English Parliament were governed
in the transaction referred to, by the axiom so well expressed by
Sir W. Scott, viz: “no necessity can vindicate what is in itself un-
just, and no public advantage can compensate a breach of public
faith.” There is as much reason that the citizens of the U. States
should be protected by this undeniable principle of justice and
equity, as the people of Great Britain. At least it was so consider-
ed by the framers of our constitution, who have taken care to ex-
press therein, ‘“that private property shall not be taken for public
use, without just compensation.” This clause of the constitution
clearly recognises the inviolability of the right of property; and
though it impliedly licences the legislative department of a State
to appropriate private property to objects of public utility which
cannot be accomplished without it, yet it at the same time pre-
serves to the owner its full value.

For the land which was taken or injured by the State of New
York in making the canals in that State, an adequate compensa-
tion was provided for the owners, and therefore the appropria-
tion or the injury was not unconstitutional. But where the trus-
tees of a village in that State, were authorized by an act of the
legislature to supply it with water, by means of conduits; and
for this purpose, to enter on the land of individuals, to make res-
ervoirs and lay conduits, and provide compensation for the own-
er of such land, and also for the owner of the land on which the
spring from which the water was to be conducted, was situated
—the Court of Chancery granted an injunction to prevent any
proceedings to divert the stream, until proper provision was made
for compensating the owners of the land through which the
stream naturally run.' In the case of Perry v. Wilson, in Mas-
sachusetts, the Court were clear, that no - appropriation of pro-

_ perty to public uses could be made by the legislature, without a
reasonable compensation.? In the case of Stevens v. Proprietors
of the Middlesex Canal, before the same Court—the Court say,
“If the legislature should for public advantage and convenience,

'2 Johns. Ch. Rep. 162, | 27 Mass. Rep. 393.

-
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authorize any improvement, the execution of which- would res
quire or produce the destruction er diminution of private pro-
perty, without affording, at the same time, means of relief and in-
demnification, the owner of the property destroyed would, un-
doubtedly, have his action at common law, against those who
caused the injury, for the damages.” And in the case of Stack-
pole v. Healy, the same Court seemed to consider that the leg-
islature had no authority to enact that cattle may go at large and
feed in the highway, without compensation to the owner of the
soil, over which the highway is located.!

The question whether private property is required for public use
is in a great measure left at the discretion of the legislature. For
example, it is discretionary with the legislature to say, whether or
not a communication, by means of a road or a canal, between
the point A. and the point B., would be publicly useful; and if
it is determined in the affirmative, the land intervening, and the
best adapted, may be appropriated, on complying with the pro-
vision mentioned in the constitution. So in the erection of light
houses and fortifications, the legislature is the proper tribunal to
determine when they are necessary, and where they should be
located. It seems to have been generally considered, however,
that whenever a sale of private property is demanded on the
ground of public utility, that it must have a direct tendency to
promote the objects in view, as in the cases abovementioned, of
roads, canals, &c. And that although the remote consequence
of an appropriation of land, may, in many cases be a public ben-
efit, yet the proprietor is not compelled to surrender the posses-
sion on any terms. 'I'he multiplication of establishments for
any particular species of manufactures may be thought to be
highly useful to the community, and yet the legislature can
hardly be deemed competent to direct one citizen to part with
his land to a neighbour, if the latter should wish to obtain it
with the view of erecting such an establishment, let the sum
tendered be ever so liberal. And it is certain, that those whose
opinions are entitled to the highest respect, have questioned the

116 Mass. Rep. 36.
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constitutionality of the statutes of Massachusetts and Rhode
Island, which authorise A. to overflow the land of B., though the
damages are to be estimated by a jury, and compensation afford-
ed accordingly.

But though it may, in a great degree, be within the province
of the legislature to decide when the appropriation of private
property is required for the public—yet it is the province and du-
ty of the Court to determine whether or not the necessary con-
dition has been fully complied with, and to adjudge such appro-
priation unconstitutional, if the mode prescribed for obtaining in-
demnification is inadequate. That is, although the legislature
are to judge of the necessity of the case, they are not to judge of
the value or the nature of the equivalent. As to the value of the
equivalent—it can be constitutionally ascertained but in three
ways—I1st, By the parties—that is, by stipulation between the
legislature and the proprietor. 2d, By commissioners mutually
elected by the parties. 3d, By the intervention of a jury. The
two first cases resemble the before-mentioned transaction, in re-
Iation to the Isle of Man, and approximate to an ordinary bargain
between individuals; and the will of the party affected, or their
agents, is exercised. The case last mentioned—viz. the inter-
vention of a jury is resorted to, when the parties are not able to
agree; and here is the great constitutional guard upon legisla-
tive authority on such occasions. Itis a barrier, said Mr. J.
Patterson, “which ought never to be removed;” and he therefore
adjudged, in the case of Vanhorne v. Dorrance,’ that an act of
the State of Pennsylvania, by which the “Board of Property”
were to decide upon the value of theland to be taken, without
the participation of the party, or the interposition of a jury, was
unconstitutional and void. As to the nature of the equivalent—
there is no other just equivalent but money; and land cannot be
given in exchange forland, against the consent ofthe party, with
the view of promoting any project of a public nature whatever.
This was held in the case just mentioned of Vanhorne v. Dor-
rence, where the act in question only allowed to the owners of the

32 Dallas 304.
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land to be taken, certain other lands. Mr. J. Patterson was of
opinion, that the act was defective and invalid in this respect al-
so, and observed—*‘‘Money is a common standard, by comparison
with which the value of any thing may be ascertained. It is not
only a sign which represents the respective values of commodi-
ties, but is an universal medium, easily portable, liable to little
variation, and readily exchanged for any kind of property. Com~

‘ pensation is a recompence in value—a quid pro quo, and must
be in money. True it is, that land or any thing else may be a
compensation, but then it must be at the election of the party; it
cannot be forced upon him. His consent will legalize the act,
and make it valid; nothing short of it will have that effect. It
is obvious, that if a jury pass upon the subject or value of the
property, their verdict must be in money.”

———

REGISTRATION OF DEEDS AND PRESUMPTION
OF GRARNTS.

THERE is one interesting question connected with the statute
requiring the registration of deeds, which has been raised and
discussed by, and among members of the bar, in this country,
though it has not as yet been considered sub judice. The gen-
eral understanding of our Courts has been, whenever the subject
has come before them, that a continued and exclusive enjoyment
of a right of way—a right to divert water—or to flowIand, §c.,
for the period limited by the statute of limitations, for the right
of entry upon land, is conclusive evidence of such right. The
objection which has been stated to this construction of the law
is—that as a conveyance of a right of way, or of any easement
growing out of the land, is as much required to be recorded, as
a conveyance of the land itself, the presumption of a grant of
such easement from long enjoyment, is rebutted by the fact that
there is no record of the grant. And that although, in analogy
to the before-mentioned statute,a grant may consistently be pre-
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sumed, in England, in those counties wherein the registration
" of conveyances of interests in real property is not expressly re-
quired by law, yet such presumption will not hold where that
ceremony has been made necessary, and has not been observed.
Mr. Mathews in his treatise upon the doctrine of presumptive
evidence, has inserted a note upon this point, which is extreme-
ly applicable if not conclusive.! Asitis a point of very great
importance and of very general interest, his views in relation to
it cannot fail to be acceptable. In speaking of the presumptions
which are made by Courts of law in favor of old dormant rights,
and of the supposition of law as to the existence of the needful
instruments of conveyance, in support of long possession, he ob-
serves, that it has been considered doubtful whether deeds af-
fecting lands in the register counties can be presumed in oppo-
sition to the want of registration. Or, to state the point more
explicitly, whether the allegation of releases of ancient claims;
of re-conveyances of old legal estates, by trustees or mortgagees;
of surrenders of outstanding satisfied terms; or of conveyances
from a prior to a succeeding owner (which are the usual instan-
ces of presumed deeds) must not, in the case proposed, be neces-
sarily regarded as contrary to that fact. In order to shew that
doubts of this nature do not rest on very solid foundation, he ob-

serves:.—

“The object of the Registry Acts was to prevent the commis-
sion of fraud; and to protect bona fide purchasers and mortgagees
against preceding secretacts, and fraudulent conveyances. And
this was their only object: the preamble to each of the statutes
adverts solely to the injuries sustained by persons innocently
buying, or advancing money, on estates previously sold or en-
cumbered; and the enacting clauses, in order to provide a suit-
able remedy, merely declare, that all future conveyances of lands
should, as against subsequent purchasers for valuable consider-
ation, and mortgagees be adjudged fraudulent and void; unless
memorials of such conveyances were registered before the reg-
istering of the deeds under which the subsequent purchasers or
mortgagees claimed. (See 2 & 3 Anne. c. 4; 5 Anne. c. 18;—

1Mathews on the doctrine of presumption, p. 6. A notice of this work was
given in the first No. of the Law Intelligencer.
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6 Anne. c. 35; 7 Anne. c. 20; and 8 Geo. 2 ¢. 6.) Nor is there
any thing in these statutes making it imperative on parties to reg-
ister the assurances through which they derive title; an option
only is given. The direction in the acts is, that a memorial may
(in the 2 & 3 Anne, c. 4. are inserted the words, ““at the election
of the persons concerned,”) be registered : and consistently with
this, there is nothing either expressly declaring, or tacitly imply-
ing, that the want of registration should be otherwise prejudicial
to titles, than against subsequent purchasers and encumbrancers.
Then why shall these legislative provisions be construed to ex-
tend to cases which the legislature never contemplated, and
which do not fall within the mischief intended to be remedied?
It cannot be supposed, that the object of the register acts was to
make the ownership of estates less secure;—to supply means
whereby (to use a judicial expression) holes may be picked in ti-
tles. Yet such would be the inevitable consequence, whenever
the registration of material instruments should be omitted; a con-
sequence which, in some cases, would not only contravene the
principles of justice, but defeat the very end and purpose of the
statutes themselves. Suppose, for example, the case of a first and
second mortgagee, the latter only of whom has 1egistered his se-
curity, and got into possession; the first discovers, as he imagines,
an old outstanding legal estate, or satisfied term, and obtaining
from the representative of the trustee or termor, a conveyance or
assignment, brings his ejectment; when the second mortgagee
produces in defence an old unregistered deed surrendering the
term, or re-conveyancing the estg.e from the original trustee:—or
to put another case; suppose the onveyance to the mortgagor or
his ancestor, being of above twenty years’ standing, had not been
registered; that the first mortgagee obtains a conveyance from the
preceding owner, and that the second rests his title on the unreg-
istered conveyance to the mortgagor:—Is it possible in eid\t: of
these cases seriously to imagine, that the plaintiff in ejectment
would be allowed to recover? Ifso, the registry acts would frustrate
their own design. The negligent, orin the eye of the legislature
the fraudulent mortgagee, would deprive the diligent and honest
mortgagee of the advantage meant to be ensured him. But
doubtless, the courts would pause ere they made such a decision.
T'he application of thisreasoning to the principal point is obvious.
If the re-transfer of the outstanding legal estate,the surrender of the
satisfied term, or the conveyance from the preceding owner, could
not, in the cases just proposed, be avoided on account of their non-
registration; the presumption, by parity of reason, of a re-transfer,
surrender, or conveyance, could not, it is conceived, under simi-
lar, and therefore under no circumstances, be held conclusively

13
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rebutted, by the fact of a registered memorial of the presumed
deed not being found. The cases are parallel: they cannot be
distinguished on any clear or satisfactory principle.”

The above remarks are extremely applicable to the presumed
grants of easements, as a right of way, &c. which being annexed
to, or growing out of the lands, it is as necessary the grant should
be recorded as that a grant of the land itself should be. The pre-
sumption of a grant of an easement arising from long and unin-
terrupted enjoyment is in fact an arbitrary rule, established “for
the purpose, and on the principle of quieting a long possession.”
And it has been resorted to, according to Lord Chancellor Er-
skine, “with the view of relieving the infirmity and necessity of
mankind, who require, for the preservation of their property, and
rights, the admission of some general principle, to take the place
of individual and specific belief, from which a conclusion can be
formed from particular and individual knowledge.”* It is evi-
dent, therefore, that the rule of presumption in these cases, is not
regarded as the means and instrument of truth, but is an artifi-
cial and technical rule, which is wholly independent of the prin-
ciple of creating belief; and that its principal foundation is public
convenience and utility. Supposing, then, a jury were ever so
well satisfied that nogrant was in reality ever made—yet, the fact
of twenty years enjoyment for the reasons above-mentioned, would
be conclusive evidence of a grant. And it would be an anomal-
ly, if an adverse possession of land, during the period limited by
the statute of limitations, should be made a bar to an action of
ejectment,while the enjoyment of a minor interest therein of the
same duration, should not be regarded as producing an equal ef-
fort. Mr. J. Wilmot'sreasoning was, ““as twenty years will give
a title in ejectment for a house—it is a sufficient title to any
easement belonging to it."’s

3 Per Lord Mansfield Cowp. 110. | 212 Ves. 264.
32 Wms. Saund. 175.
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DIGESTS OF REPORTED CASES IN EQUITY.

Analytical Digest of Reported Cases in the Courts of Equity
and the High Court of Parliament, from the earliest authentic
period to the present time; to whick are added, the Decisions
of the Courts of Equity and Parliament in Ireland, with a re-
pertorium of the Cases doubly arranged. By Richard Whal-
ley Bridgman, Esq. First American, from the third and last
London Edition; by R. O. Bridgman, Esq., of Lincoln’s
Inn, Barrister at Law.

The American Chancery Digest ; being a Digested Index of all
the reported decisions in Equity in the United States Courts,
and in the Courts of the several States, by John D. Campbell

- and Stephen Cambreleng, of the New York Bar.

It is a well known rule, in the common affairs of life, “not to
defer until tomorrow what may be done to day.”” The princi-
ple of this rule holds true with regard to jurisprudence, which,
if condensed and arranged with accuracy and judgment, as it is
administered and explained in one century, inconceivable ad:
vantages will be thereby derived by the next; and in the latter,
the important system of obligations and rights, instead of ap-
pearing like an overgrown and distorted monster, will, in the
words of Gibbon, be found to resemble “‘a statue cast in a sim-
ple mould.” If the leges of Rome (properly so called)—the
plebiscita—the consulta of the senate—the responsa prudentum
—the imperial rescripts, &c. &c.—had regularly undergone the
process of simplification and arrangement, the enterprise con=
ceived by Justinian would not have proved so arduous in the
execution. Instead of chaos and perplexity, Tribonian would
have found order and certainty ; and the great work of compi-
lation might have been performed without the aid of his sound
judgment, and wonderful assiduity. But even Tribonian, with
all his accomplishments and his vanity, has been compelled to
acknowledge the assistance he derived from previous compilers,
and particularly from the works of Gaius* The assistance he

"Inst. Proem. § 6.
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derived from Gaius is, however, more clearly shewn in the
Ecloga Juris Civilis published at Paris in 1822, by which it ap-
pears, that he availed himself, in one book, of nearly ninety pas-
sages from the institutes of Gaius. It is, in fact, now beyond
doubt, that the institutes of Justinian would not have been as
perfect as they are, had it not been for the institutes of his pre-
decessor.! And how much has after ages been indebted to these
Digests, and how much have they contributed to the richness
and perfection of modern law! Their advantages are even felt
in those countries which are subject to the common law of Eng-
land, and particularly as it respects equity and admiralty juris-
diction. In fact, Rome, owing to the labors of her compilers, in
the words of D’ Aguesseau, “reigns throughout the world by her
reason, after having ceased to reign by her authority.” The
history and results of Tribonian’s labors, and the labors of other
ancient compilers, are, therefore, evidence of the benefit which
those lawyers bestow on succeeding ages, who have applied
themselves to the classification and abridgment of positive laws
and ‘““wriden reason.”

- 'The responsa prudentum and the imperial rescripts are not un-
like the decisions made by English and American Judges. And
the Prstorian Edits were made very much in the sume spirit
which governs the decrees of the Courts of Chancery, in Eng-
land and America. The practice of digesting these de
cisions and decrees is becoming more and more important. Lord
Bacon, it appears from his aphorisms, was impressed with a sense
of the importance of Digests—‘‘whenever there has arisen a vast
accumnulation of volumes.” If Digests were necessary in his
time—how much more so are they to the American lawyer at
the present day? They are more necessary in this country than
in any other, owing to the great number of our distinct tribunals
in law and equity, and the many reports of those tribunals which
are annually published. There are at least sizteen volumes of
Reports (including the United States and State Reports) pub-

1History of Laws and Gov. of Rome, pui)lished inv182‘7, at Cambridge,
in England ; p. 288. :



LAW INTELLIGENCER. 108

lished in this country every year. In fifty years hence, there-
fore (and allowing the number annually published to continue
the same) there will be, at the least, eight hundred volumes of’
our own adjudged cases, in addition to those now published.—
The sum required, to purchase these eight hundred will not be
less than three thousand and two hundred dollars—calculating
the price of each volume at four dollars—a sum which few law-
yers would be willing or able to expend in law books. And if
they were willing and able, it would cost them much trouble to _
get hold of what they wanted. But if the cases contained in
those numerous volumes shall be properly digested, their sub-
stance will be compressed within fifty or sizty volumes. John-
son's Digest of the cases previously decided by the Courts of the
State of New-York, is in two moderate octavo volumes, and yet
it contains in substance, what is embraced by at least thirty vol-
umes of Reports. The precedents in a Court of Equity are ac-
knowledged to be as binding as those in a Court of Law. The
practice of publishing the former, however, is not as ancient as
that of publishing the latter, and was not commenced in England
until about the period of the restoration. The earliest Chancery
cases which are reported, are contained in the volume entitled
“Reports of cases taken and adjudged in the Court of Chancery,
in the reign of Charles, I., Charles, II., James, II., William,
II1., and Queen Anne.” “Reports in Chancery,” and Vernon's
Reports soon succeeded—which embrace the decisions of the
celebrated Lord Nottingham, of Lord Somers, and Lord Cowper.
These were followed by the well known Reports of Peere Wil-
liams, which commenced in 1695, and which bring the English
equity cases down to the year 1735, during which interval Lord
Harcourt, Lord Macclesfield, Lord King, and Lord Talbot were
Chancellors. Moseley’s Reports were also in the time of Lord
King. The decisions of the learned and illustrious Lord Hard-
wicke, who suceeded Lord Talbot, it is almost superfluous to
mention, are contained in the Reports of the elder Vesey, of At-
kyns, of Ambler and of Dickens. The successor of Lord Hard-
wicke was Lord Northington, whose decisions are contained in
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the highly esteemmed Reporis of Eden. Brown's Reports, the
next book of deserved celebrity, commenced with Lord Thur-
low’s appointment to the office of Chancellor in 1778. Lord
Kenyon was Master ofthe Rolls under Lord Thurlow, and his
decisions are contained in Cox’s cases in Chancery. A very large
space of time is covered by the Reports of the younger Vesey,
who has given to the public the researches of Sir Richard Pep-
per Arden, as Master of the Rolls, and all the decisions of Lord
Loughborough and a great portion of the decisions of Lord El-
don. The succeeding English Equity Reports have found their
way to, and been re-published in this country soon after they ap-
peared in England, and are both well known and highly appre-
ciated by the profession here, as well as there. The report-
ed decisions in the Irish Court of Chancery are also known and
held in high estimation by our own tribunals. The cases which
compose these reports will be found very ably digested in the
last edition of “Bridgman’s Analytical Digest.” The original
compiler of that work, it appears, had made considerable progress
in the preparation of a third edition, when, owing to his decease,
the completion of it devolved upon his son. Since the father’s
last edition, upwards of forty volumes of Equity Reports were
issued from the press in London, in 1822, and the cases therein
contained, and up to that period, have been introduced into the
present edition, under the proper titles. In this work, the orig-
inal compiler adopted the plan of noticing all the cases which
have been questioned, doubted, or denied; and of adding a note
of reference to those places where all the authorities upon any
leading point are collected. The work affords, therefore, a spe-
cies of information, which is not only peculiar to a digest, but
which is extremely important and deserving of imitation in all
future works of the same description. Besides the additional
matter which has been collected and annexed to the work by the
present editor, he has made some new titles, and increased the
sections and sub-divisions of the original titles. The third volume
of the work is a repertorium of the names of cases reported, al-
phabetically and doubly arranged—the titles in italics, pointing
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out the principal cases, and the roman titles showing the refer-
ences.

The American Chancery Digest is a valuable supplement to
the one above mentioned. It is a digest of the equity cases
which have been decided by the Federal Courts, and which are
reported in Dallas, Cranch, Wheaton, Peters, Gallison and Ma-
son. It also comprehends the equity cases, which have been re-
ported in the States of New-York, South Carolina, Maryland,
Virginia, North Carolina, Massachusetts, Connecticut, Ohio and
Kentucky. In some of the States which have been mentioned,
there are distinct andAindependeut Courts of Equity, and in oth-
ars the jurisdiction oflaw and equity belong to the same tribunal.
But the American equity system, with the exception of some al-
terations and modifications, is the same as the English. This
work is unquestionably the result of great industry, and to ap-
pearance, is a very faithful collection of the cases reported in the
United States, which relate to equitable power and jurisdiction,
The compilers of the work are also to be highly commended for
their luminous arrangement, their clearness of method, and their
accuracy of detail. In relation to the discrepancies in the ad-,
judications of the several States, the compilers inform the pub-
lic, that these discrepancies exist more in relation to matters of*
form, than they do in regard to equitable principles; and that in
the latter respect there is but little jarring. The profession, it.
is believed, will be of opinion that mo work which could have
been published, would have been found more practically -useful,
than that which has just been the subject of consideration.

———

SKETCH OF MR. JUSTICE TRIMBLE.

TaE following well drawn sketch of the late Mr. Justice Trimble, of the Su-
preme Court ofthe U. States, appeared several months since in the Bos. Centinel.

“The melancholy rumour of the death of Mr. Justice Trim-
ble, of the Supreme Court of the United States, has at length
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been confirmed. That excellent man is no more. The nation
has sustained a loss of no ordinary magnitude, and Kentucky
may now mourn over the departure of another of her brightest
ornaments, in the vigor of life and usefulness, Itis but a few
years since that Hardin, who deservedly held the foremost rank
at her bar, fell an early victim to disease. The death of that
worthy and discriminating judge, Mr. Justice Todd, soon fol-
lowed; and now Trimble is added to complete the sad triumvir-
ate. It is but two years since the latter took his seat on the
bench of the Supreme Court, having been elevated to that sta-
tion from the District Court, solely by his uncommon merits. It
is not saying too much to assert, that he brought with him to his
new office the reputation of being at the head of the profession
in his native state. Men might differ with respect to the rank
of other lawyers, but all admitted, that no one was superior to:
Trimble in talents, in learning, in acutness, in sagacity. All
admired him for his integrity, firmncss, public spirit, and uncon-
querable industry. All saw in him a patience of investigation,
which never failed, a loftiness of principle which knew no com-
promise, a glorious love of justice and the law which overcame
all obstacles. His judgments were remarkable for clearness,
strength, vigor of reasoning, and exactness of conclusion. With-
out being eloquent in manner, they had the full effect of the best
eloquence. They were persuasive and often overwhelming in
their influence. Such was the reputation which accompanied
him to the Supreme Court. Before such a bar as adorns that
Court, where some of the ablest men in the union are constant-
ly found engaged in argument, it is difficult for any man long
to sustain a professional character of distinction, unless he has
solid acquirements and talents to sustain it. There is little
chance there for superficial learning or false pretensions, to
escape undetected. Neither office, nor'influence, nor mahners,
can there sustain the judicial functions, unless there is a real
power to comprehend and illustrate juridivial arguments, a deep
sense of the value of authority, an untiring zeal, and an. ability
to expound with living reasons the judgments, which the court
is called upon to pronounce. A new ‘judge, coming there - for
the first time, may, under such circumstances, well feel some
painful anxiety, and some distrustful doubts, lest the bar should
search out and weigh his attainments with too nice an inquisi-
tion. Mr. Justice Trimble not only sustained his former reputa-
tion, but rose rapidly in public favour. Perhaps no man ever on
the bench gained so much in so short a period of his judicial
career. He was already looked up to as among the first judges
in the nation in all the qualifications of office. Unless we are
.greatly misinformed, he possessed in an eminent degree the con-’
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fidence of his brethren, and was listened to with a constantly in-
creasing respect. And well did he deserve it; for noman could
bestow more thought, more caution, more candor, or more re-
search, upon any legal investigation, than he did. The judg-
ments pronsanced by him in the Supreme Court cannot be read
without impressing every professional reader with the strength of
his mind, and his various resources to illustrate and unravel in-
tricate subjects. Yet we are persuaded, that if he had lived ten
years longzer in the discharge of the same high duties, from the °
expansibility of his talents and his steady devotion to jurispru- -
dence, he would have gained a still higher rank, perhaps as high
as any of his most ardent friends could have desired. One might
say of him as Cicero said of Lysias—/Vikil acute inveniri potuit
in eis causts, quas scripsit, nihil (ut ita dicam) subdole, nihil
versute quod ille non viderit; nihil subtiliter diei nihil presse, ni-
hil enucleate, quo fieri possit aliquid limatius.

In private life he was amiable, courteous, frank and hospita-
ble; warm in his friendships, and a model in his domestic rela-
tions. In politics he wasa firm and undeviating republican, but
respectful and conciliatory to those who differed from him. In
constitutional law, he belonged to that school of which Mr. C. J.
Marshall (himself a host) is the acknowledged head and exposi-
tor. Heloved the Union with an unfaltering love, and was ready
to make any sacrifice to ensure its perpetuity. He was a patri- .
ot in the purest sense. He was—but how vain is it to say what
he was—he has gone from us forever. We have nothing left but
to Jament his loss and to cherish his fame.

Salve ®ternnm mihi, mazime Pallu;
ZEternumque vale.

—

LATE LAW IN SOUTH-CAROLINA, RESPECTING THE
ASSIGNMENT OF DEBTORS.

AN important law, it appears,has lately passed the legislature
of South Carolina, entitled “an act regulating the assignments
of debtors.” It was passed December 20, 1828, and is as fol-
lows:—

1. Whenever any debtor shall assign his or her property for
the benefit of creditors, it shall be lawful for said creditors, and

14
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they are hereby authorised to name and appoint, an agent or
agents equal in number to the assignees, to act in their behalf,
jointly with the assignees named and appointed by the assignor.

2. That it shall be the duty of the assignees, within ten days
after the execution of the deed of assignment, to call the creditors
together to proceed to the appointment of their agent or agents,
and all sales and transfers of property made by the assignee or
assignees, prior to the appointment of the agent or agents, of the
creditors, are hereby declared void and of no effect; and in case
the assignee or assignees delay, neglect, or refuse to assemble
the creditors within the time herein prescribcd and limited, it
shall be lJawful for the creditors to meet and appoint their agent
or agents, and the said agent or agents, on application to and by
order of any judges of the Court of Law of Equity, shall take in-
to his hands and possession all the property assigned, and of
which the assignee would by law be entitled to the possession,
and shall sell and dispose of the same agreeable to the deed of
assignment.

3. That in the appointment of the agent or agents, the major-
ity in the amount of thé debts represented by the creditors pres~
ent at the meeting, shall govern; and the agent or agents so ap-
pointed, shall have equal power and authority with the assignee
or assignees, to sell and dispose of the property assigned, and
distribute and pay the proceeds according to the intent and pro-
visions of the deed of assignment; and all sales, hypothecations,
or other transfers of property, either real or personal, shall be
void and null, unless made with the consent and concurrence of
the assignee or assignees and agent or agents, or a majority of
them; and should the assignee or assignees and agent or agents
be equally divided on any question, the same shall be decided by
an umpire appointed as hereafter provided—Provided neverthe-
less, that should the creditors as aforesaid, refuse or neglect to
appoint an agent or agents in ten days afier they have been call-
ed together, by the assignee or assignees, the assignee or as-
signees may forthwith proceed to sell, or otherwise dispose of the
assigned effects, without the concurrence of the said creditors.

4. That the proceeds arising from the sales of the property as-
signed, shall be deposited for safe keeping in the Bank of the
Btate of South Carolina, or any ofits branches, in the joint name
of the assignee or assignees, and subject to their joint drafts.

5. That in case of disagreement between the assignee or as-
signees and the agent or agents, rny of the judges of the Court
of Law or Equity of chan:icrs, shall on the application of either
of the parties de-ide, and if deemed necessary, name and appaint

an umpire to act jointly with the assignee or assignees and agent
or agents ‘ :
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6. That it shall be the duty of the assignee or assignees and
agent or agents to lay, every three monthe, before the creditors or
such committee as they may appoint, an exact statement of their
proceedings: the creditors or their committee may, however, call
the assignee or assignees, and agent or agents, oftener toaccount,
—they may also direct and prescribe the time and mode of sel-
ling, and the terms of sale, order a distribution of the assign-
ments on hand, and the final close of the concern, and in the case
of need, may revoke and dismiss their agent or agents, and name
and appoint another in his stead. And the said assignee or as-
signees and agent or agents failing or neglecting to lay the state-
ment of their proceedings before the creditors or their commit-
tee, as herein directed, or whenever called on, or to obey, or
abide by their directions, shall be answerable for all damages re-
sulting from their refusal or neglect, and forfeit the commissions
they might otherwise be entitled to.

7. That the commissions due ard owing to the agent or agents
and assignee or assignees, for their trouble and labor, shall be
five per cent. on receiving, and two and a half per cent. on pay-
ing, to be equally divided between them (i. e.) one half to the
assignee or assignees, and the other half to the agent or agents.

———

JUDICIARY INTELLIGENCE.

Kentucky Judiciary.—From the Frankfort Commentator of
February 9th, 1829.—Judges of the Court of Appeals—We
mentioned in our last, that the Senate had rejected the nomina-
tion of J. J. Marshall, Esq. as Chief Justice of Kentucky. The
vote upon the question of advising and consenting to his appoint-
ment stood as follows—Ayes, 16—Nays, 21.

On Wednesday, the Governor nominated Joseph R Under-
wood, Esq. as Chief Justice, and in the event of his appointment,
John T. Johnson, of Scott, as an associate judge of the Court of
Appeals.

Mr. Faulkner moved a re-consideration of the vote by which
the nomination of Mr. Marshall, as Chief Justice, had been re-
jected. But the Governor having been officially informed of the
rejection, and having, moreover, sent to the Senate another
nomination, the proposed re-consideration was said to be out of
order; the Speaker so decided, and the Senate sustained the de-
cision, 23 to 8.

Mr. Woods afterwards moved a re-consideration of the vote,
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by which the nominations of Judge Underwood and Mr. Johnson
were postponed to the first of June, and the vote stood, ayes, 16,
nays 16—the Speaker voted in the negative—so the motion fail-
ed.

Thus all the efforts of the executive to fill the vacancyin the
bench of the Court of Appeals, have been frustrated by a very
remarkable combination of circumstances.

Thomas B. Monroe, Esq. has been re-appointed Reporter of
the Decisions of the Court of Appeals, for another term of two
years. This appointment was, we believe, rather unexpected to
the profession most interested in the business of the office. It
has been a subject of just and serious complaint at the Circuit
Courts, and among the lawyers, that since the former appoint-
ment of the Reporter, two years ago, he has only given them the
decisions pronounced by what he used to call the ‘ Bank Court,’
during the period when, according to his ideas of constitutional
law, the Court was a caput mortuum, and the gentlemen deliver-
ing the opinions no judges; many of which opinions the profes-
sion had previously seen in the newspapers; while, of about nine
hundred and eighty causes decided since the repeal of the re-or-
ganizing act, not a single decision has yet been published,
though they afford materials for about four volumes of Reports.

Commonwealth’s Attorneys—An attorney for the Common-
wealth has been recently appointed in each judicial district of
the state; [the names of the gentlemen on whom these appoint-

ments have been conferred, are given in the Frankfort Commen-
tator of the above date.]

Alabama Judiciary.—The following were the proceedings of
the legislature of Alabama, on December 20th, 1828, at- Tusca-
loosa. In the Senate, a communication from Wm. Kelly, Esq.
was read, impeaching Judges Crenshaw, White and Saffold.—
The principal grounds of accusation are founded on the noted
usury cases determined in the Supreme Court of this State at its
last session in July. Mr. Kelly, in his introductory remarks, ex-
presses himself in strong and emphatic language. He says, he
looks with candour 1o all the results that may be likely to ensue,
and feels constrained by a paramount sense of duty, to seek re-
dress for the injuries inflicted on his client by conduct that he is
unable to view in any other light, than a palpable departure from
the plain and acknowledged line of judicial duty.

The charges appear to be predicated on the opinion of the
above named Judges, on writs of Error from the Circuit Court of
Lawrence county Robert Thompson vs. Littlebery H. Jones, three
in number. Mr. Kelly asserts that the judgment was reversed by
the minority against the known opinions of the majority of the
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Judges of the Supreme Court. (Judge Perry, whe was in favor
of the judgment below, being confirmed, was absent when tke
case was argued, but had expressed his opinion on the arguments
during the previous session of the court, on that subject.)

The resolutions adopted by the last legislature and submitted
to the people, to be voted upon, at the General Election in Au-
gust last, proposing an alteration to the Constitution of the State
of Alabama, in relation to the tenure by which the Judges of the
Circuit Courts hold the offices, were read a third time, according
to the requirement of the Constitution, and oen the question of
adoption, as a part of the Constitution, were rejected, there being
not two thirds of the members voting in the affirmative. Yeas,
12, nays 10.

Tuscaloosa, Jan. 24.—The Senate yesterday proceeded to the
final adjudication and decision of the charges preferred by Wm.
Kelly, Esq. against Judges Saffold, Crenshaw and White. A
resolution of the following form being submitted for consideration
by Mr. Perry, the member from Dallas.

Resolved—That it is the opinion of the Senate, that the
Charges preferred against Judges White, Saffold, and Crenshaw
by Wm. Kelly, Esq. are not sufficiently sustained by proof, to au-
thorise an address to the Governor, for their removal.

“Resolved—That it is inexpedient to take further notice of
said charges.”

On the consideration of the first resolution, a motion was made
80 to divide the question, as to take the sense of the Senate in re-
lation to Judge Saffold: Whereupon, it is unanimously decided,
that the charges preferred against him, are not sufficiently
sustained; to justify and warrant any further proceedings to be
had against him.

The question then recurred on the adoption of the foregoing
resolution, in reference to Judges Crenshaw and White, and
was determined by the following vote in the affirmative.  Yeas,
15, nays 5. The second resolution was then adepted by a vote
of 17 ayes—2 nays. 'T'hus, in the refusal of the Senate to vote
an address for the removal of the Judges implicated, has termin-
ated a case, which has excited a considerable portion of public
attention and produced some feeling.

Missouri Judiciary.—Three articles of impeachment have been
preferred against Judge Todd. It appears from the western pa-
‘pers, that the attempt to remove him from office originated in
party views and prejudices. If this be true, it is a satisfactiom
to learn, what appears from the Kentucky Republican of the
11th of February last, viz. that this Judge, after a full investi-
gation, has been honourably acquitted.
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Ohio Judiciary.—In the State of Ohio, Joshua Collet has been
elected Supreme Judge of the State Court, vice Judge Burnet,
resigned; and George B. Holt has been elected President Judge
of the first Judicial Circuit, vice Mr. Crane, resigned.

—_—

SUPREME COURT OF THE UNITED STATES.

Tuesday, Feb. 17, 1829.—-No. 27. James Foster, et. al. plaintiff in error, v.
David Neilson. The argument of this cause was commenced by Mr. Coxe, for
the plaintiff in error, and continued by Mr. Jones, for the defendant in error. Ad-
journed till to-morrow, 11, A. M. .

Wednesday, Feb. 13.—On motion 6f Mr. Peters, Samuel Chew, Esq. of Penn=
svlvania, and on motion of Mr. Ogden, Mordecai M. Noah, ksq. of New York,
were admitted as Attorneys and Counsellors of this Court.

No. 27. James Foster and Pleasants Elam, plaintiffs in error, v. David Neil-
son. 'The argument of this cause was continued by Mr. Jones. forthe defendant
in etror.

No. 49. Joseph Maxdeville, et. al. appellants, v. Romulus Riggs. The argu-
ment of thiscause was commenced by Mr. E. I. Lee for the appellants. Adjourn-
ed till to-morrow, 11, A. M.

Thursday, Feb. 19.—On motion of Mr. Ogden, J. L. Riker, Esq. of New
York, and on motion of Mr. Key, J. Johnson, Esq. of Maryland, were admitted as
Attorneys and Counsellors of this Court.

No. 49. Joseph Mandeville, et. al. appellants, v. Romulus Riggs. The argu-
ment of this cause was continued by Mr. E. I. Lee, for the appellants, and by Mr.
Coxe, for the appellee. Adjourned till to-morrow, 11, A. M.

Friday, Feb. 20.—No. 19. Bank of Hamillon, plaintiffin error, v. Lessec of
Ambrose Dudley, Jr. This cause was argued by Messrs. Benham and Baldwin
for the plaintiff in error, and by Mr. Garrard, for the defendant in error. Ad-
journed till to-merrow, 11, A. M.

Sadurday, Fed. 21.—On motion of Mr. Webster, Benjamin Hazard, Esq. of R.
Island, and on motion of Mr. Hubbard, R. C. Mallary, Esq. of Vermont, were ad-
mitted as Attorneys and Counsellors of this Court.

No. 27. James Foster, et. al. plaintiffs in error, v. David Neilson. The argu-
ment of this cause was concluded by Mr."Webster, for the plaintiffs in error.

No. 146. Charles Vattier, plaintiff, v. Thos. S. Flinde, and uz. On metion
of Mr. Caswell, ordered to be docketed and dismissed.
~ No. 87. Le Roy, Bayard & Co. plaintiffs in error, v. The Fire and Marine
Insurance Company of ‘Boston. This cause was argued by Mr. Webster, for the
defendant in error.

No.49. Joseph Mandeville, et. al. appellants, v. Romulus Riggs. The ar-

ument of this cause was continued by Mr. Wirt, for the appellee. Adjourned till

onday, 11, A. M.

Monday, Feb. 23.—Pursuant to adjournment, the Court met this morning at
fhe Capitol. Present, as on Saturday. Proclamation being made, the Court was

ned.
ople\fr. Justice Story delivered the opinion of the Court in No. 58, David Wilkin-
Yon, plaintiff in error, v. Thomas Leland, et. al. on writ of error to the Circuit
Cburt of the United States for the District of Rhode Island. Judgment of said
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Circuit Court reversed, and cause remanded with permission to award a venire fa-
eias de novo. )

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 57, Le
Roy Bayard & Co. plaintiffs in error, v. The Massathuscits Fire and Marine
Insurance Company of Boston, on writ of error to the Circuit Court of the U.
States for the District of Massachusetts. Judgment of said Circuit Court affirined
with costs.

No. 49. Joseph Mandeville and others, appellants, v. Romulus Riggs. The
argument of this cause was concluded by Mr. Jones, for the appeilants.

No. 21.  James Connelly. et. al. appellante, v. Richard Taylor, et. al. The
aigument of this cause was ¢ontinued by Mr. Sergeant, for the appellees. Ad-
journed till to-morrow, 11,A. M

Tuesday, Feb. 24.—Pursuant to adjournment, the Court met this morning at

the Capitol, Present, as on Monday. Proclamation being made, the Court was
ned.

ol)eMr. Justice Washingten delivered the opinion of the Court, Mr. Justice John-
son dissenting, in No. 54, John F. Sailerlee, plaintiff in error, v. Elizabeth
Matthewson, on writ of error to the Supreme Court of Pennsylvania, for the Mid-
dle District. Judgment of said Court affirmed with costs.

No. 20. Le Roy, Bayard & Co. plaintiffs in error, v. Rulger Jan Schimmel-
pennick. This cause was argued by Mr. Webster, for the defendant in error.

No. 21. James Connelly, ct. al. appellants, v. Richard T'aylor, et. al. The
argument of this cause was continued by Mr. Sergeant, for the appcllees, Ad-
Jjourned till to-morrow, 11, A. M.

Wednesday, Feb. 25.—Mr. Chief Justice Marshall delivered the opinion of the
Court in No. 19, the Bank of Hamilton, plaintiff in error,v. The Lessce of Am-
brose Dudley, Jr. on writ of error to the Circuit Court of the United States for
the District of Ohio. Judgment of said Circuit Court affirmed, with
costs.

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 20. Le
Roy, Bayard & Co. plaintiffs in error, v. Rulger Jan Schimmelpennick, on writ
of error to the Circuit Court of the United States for the Southern District of N.
York. Judgment of said Court affirmed, with costs and damages at the rate of
seven per centum per annum.

On motion of Mr. Peters, C. I. Jack, Esq. of Pennsylvania, was admitted as an
Attorney and Counsellor of this Court.

No. 21. James Connelly, et. al. v. Richard Taylor, et. al. The argument of
this cause was continued by Mr. Wirt, for the appellants. Adjourned till to-
morrow, 11, A. M.

Thursday, Feb. 26.—No. 21. James Connelly, et. al. appellants, v. Richard
Taylor, et.al. 'I'he argument of this cause was concluded by Mr. Wirt, for the
appellants,
~ Mr. Chief Justice Marshall delivered the opinion of the Court in No. 63, Antho-
ny Butler, et. al. plaintiffs in error, v. Joshua Baldwin, use of Hawes and Os-
ﬂ?"d' on writ of error to the District Court of the United States for the District
of Miesissippi. Judgment of said District Court affirmed, with costs and damages
at the rate of ten per centum per annum.

No. 47.  Ann Shanks, et. al. plaintiffs in error, v. Abraham Dupont, et. al.—
The argument of this cause was commenced by Mr. Cruger, for the plaintiffe in
error. Adjourned till to-morrow, 11, A. M.

Fyiday, Feb. 21.—Mr. Justice Johnson delivered the opinion of the Court in
No. 53, Bunk of the United States, appellants, v, Daniel Weisiger, et. al. on ap-
peal from the Circuit Court of the United States for the District of Kentucky.—
Decree of said Circuit Court reversed.

Mr. Chief Justice Marshal! deliveied the opinion of the Court in No. 51, David
Hhunt, ef. al. appellants, v. Robert Wickliffe, on appeal from the Circuit Cotrt of
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the United States for the District of Kentucky. Decree of said Circuit Court re-
versed.

N 47.  Ann Shanks, et. al. v. Abraham Dupont, et. al. The argument of
this cause was continued by Mr. Cruger, for the plaintiffis in error, and by Mr.
L.egare, for the defendants in error. ‘ .

No. 32. J. Harper, plaintiff in error, v. Anthony Butler. This cause was ar-
gued by Mr. Jones, for the plaintiff in error. Adjourned till to-morrow, 11, A.M.

Saturday, Feb. 28.—No. 6.~ Plowden Weston, et. al. plaintiffs in error, v.
The Citg Council of Charleston. Thiscaunse was argued by Mr. Hayne for the
plaintiffs in error, and by Messrs. Cruger and Legare, for the defendant in error.

No. 66. Bank of the United States, plaintiffs inerror, v. William Owen, ef.
al. This cause was argued by Mr, Sergeant, for the plaintiff in error,

No. 72. Charles A. Beatty, et. al. appeliants, v. Daniel Bussard, et. al. The
argument of this cause was commenced by Mr. C. C. Lee, for the appellant, and
coni'i‘nued by Mr. James Dunlap, for the appellees. Adjourned till Monday, 11,
A M.

Monday, March 2.—No. 72. Charles A. Beatly, et. al.appellants, v. Daniel
Bussard, el. al. The argument of this cause was continue(n’); Mesers. J. Dun-
lap and Key, for the appellees, and concluded by Mr. C. C. Lee, for the appel-
lants.
Mr. Chief Justice Marshall delivered the opinion of the Court in No. 32, J.
Harper, plaintiff in error, v. Anthony Butler, on writ of error to the District
Court of the United States for the Mississippi District. Judgment of said District
Court reversed; and cause remanded, with direetion to award a venire facias de
novo.

Nos.73and 74. David English, et. al. appellants, v. Catherine Fozall. The
argument of these was d by Mr. Key, for the appellants,and con
tinued by Mr. Jones, for the appellee,

Tuesday, Marck 3.—On motion of Mr. Peters, Charles B. Penrose, Esq. of
Pennsylvania—and on motion of Mr. Ogden, Jas. C. Hornblower, Esq. of New
Jersey, were admitted as Attorneys and Counsellors of this Court.

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 30. = The
Lessee of Wm. A. Powell, et. al. plaintiffs, v. John Harman, on certificate of
division of opinion of the judges of the Circuit Court of the United States for the
District of West Tennessee—ordered to be certified to the said Circuit Court,that
under the Statute of limitations of Tennessee of seventeen hundred and ninety
seven, a possession of seven years is & protection only when held under a grant, or
under valid mesne conveyances, or a proper title, which are legally or equitably
connected with a grant, and that a void deed is not such a conveyance as that a
possession under it will be protected under the Statute of Limitations.

Mr. Justice Johnson delivered the opinion of the Court in No. 1, Wm. Camp-
bell's Ezecutors, appellants, v. Pratt, Francis, et. al. on appeal from the Circuit
Court of the United States for the District of Columbia, holden in and for the
county of Washington. Decree of said Circuit Court affirmed with cost.

Nos. 73 and 74. David English, et. al. appellants, v. Catharine Fozall. The
argument of these causes was continued by Mr. Jones for the appellees, and con-
cluded by Mr. Key, for the appellants.

No. 43. The American Fur Company, plaintiff in error, v. The United States.
This cause was argued by Mr. Ogden, for the plaintiff in error, and by the Attor~
ney General for the defendantin error. Adjourned till to-morrow, 11, A M.

Thursday, March 5.—Pursuant to adjournment, the Court met this morning at
-the (;lipnol. Present as on yesterday. Proclamation being made, the Court was
epened.

No. 131. Solomon Southwick. et. al. plaintiffs in error, v. The Post Master

@eneral United States. The motion made by Mr. Attorney General .to dismiss
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shis cause for want of Juriediction; was opposed in argument by Mr. J. W. Taylo#
aof counsel for the plaintiffs in error.

On motion of Mr. Ogden, Theodore Frelinghuysen, Eeq. of New Jersey, and
Frederick De Peyton, Jr. Fisq. of New York, were admitted as Attorneys and
Counsellors of this Court.

No. 101.  Bank of the United States, plaintiff in error, v. Themas D. Carnead
The argument of this cause was conmenced by Mr. Caswell, for the plaintiff in
error, and continued by Mr. Benhawm, for ihe defendant in error, Adjourned til}
to-morrow, 11, A. M.

Friday, March 6.—Pursuant to adjournment, the Conrt met this morning at the’
Capitol. Present us on yesterday, Proclamation being made, the Court was
opened.

On motion of Mr. Sergeant, John Varnum, Esq. of Mass. and Nathan Nathars,
Esﬁ of Penn. were admitted as Attorneys and Counsellors of this Court.

0. 101. The bank United States, piaintiff in error, v. Thomas D. Carneal,
‘The argument of this cause was concluded by Mr. Sergeant, for the plaintiff in
£rror.

No, 45.  John Inglis, demandant, v. The Trusfees of the Sailor’s Snug Har-
bour in the city of New York, tenants. 'Fhe argument of this cause was com=
menced by Mr. T'albott, for the tenants. Adjournedtill to-morrow, ki, A. M,

Saturday, March 7.—Mr. Chief Justice Marshall delivered the opinion of the
Court in No. 131. Solomon Southwick, et. al plaintifis in error, v. The Post
Master General of the United States, on a writ of error to the Circuit Court of
the United States for the Southern District of New York. Adjudged and ordered
to be dismissed for want of jurisdiction.

No. 21. James Connelly, et. al. appellants, v. Richard Taylor, et. al. On
motion of Mr. Wirt, for leave to re-argue this cause, it is ordered that said motion
be over-ruled.

Mr. Chief Justice Marshall delivered the opinion of the Courtin No. 21. Jas,
Connelly, et. al. appellants, v. Richard Taylor, et. al.on appeal from the decree
of the Circuit Court of the United States for the District of Kentucky. Decres
of said Circuit Court affirmed. with costs.

No. 31. David Hnnt, et. al. appellants, v. Robert Wickliffe. Ordered that
the motion made in this cause by Mr. Wickliffe, for a re-argunent, be over-ruled,

No.45. John Englis, demandant, v. T'he Trustees of the Sailor’e Snug Har-
bor, &c. tenants. The argument of this cause was continued by Mr. Talcott,
for the tenants. Adjourned till Monday, 11, A. M.

Monday, March 9.—Mr. C. J. Marshall delivered the opinion of the Court in
No. 27, J. Foster, &c¢. v. D. Neilson. Judgment of the Circuit Court of Louisias
na affirmed, with costs.

No.26. Wm. C. Gardner, olaintiff below, v. John 4. Collins. &c. Themoy
sion made for a re-arzument by Mr. Robbins, ordered to be over-ruled.

No. 45. John Inglis, v. T'rustees of Sailor's Snug Harbor. The argument
was continued by Mr. Ogden, for the demandant.

Tuesday, March 10.—Mr. Justice Thompson delivered the cpinion of the
Court in No. 73, David English, et. al. appellants, v. Catharine Fozall. On ape
peal from the Decree of the Circuit Court of the United States for the District
of Columbia, holden in and forthe county of Washington. Decreeof said Cireuig
Court reversed, so far as it grants the particular relicf as to tlie affirmed deficiency
and in all things else,and ciuse remanded for further proceedings to be had
therein according to law and justice.

M. Justice Thompson delivered the opinion ofthe Court in No. 74, Darid
English. et. al. appellants, v. Catharine Fozall. On appeal from the Circuit
Court of the United States for the district of Columbia, holden in and for the
county of Washington. Decree of the said Circuit Court affirmed, with costs.

‘M. Justice Story delivered the opinion of the Court in No. 101, the bank ¢f

15
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tae United States, plaintiff in error, v. Thomas D. Carneal. On writ of error té
the Circuit Court of the United States for the district of Ohio. Judgment of said
&ourt raverted, and canse remanded, with directions to award a venire facias de
novo,

No. 45. John Inglis, demandant, v. The Trustees of the Sailor's Snug Hars
bor. &c. tenants. 'T'he argument of this cause was continued by Mr. \Webster,
for the demandant.

No. 6. Plowden Weston, et. al.plaintifis in error, v. the City Council of
Charleston. The argument ol this ciuse was concluded by Mr. Hayne, for the
defeadant in errer. Adjourned till to-morrow, 11, A. M,

Wednesday. March 11.— Mr. Justice Washington delivered the opinion of the
court in No 43. the Am. Fur Company, by Wm. H. Wallace, &ec. plaintffs in
error, v. The United States. On writ of error to the District Ceurt of the United
Btates for the district of Indiana. Judgment of said District Court reversed, and
cause remanded with directions to award a venire facias de novo.

No.45. John Inglis, demandant, v. The Trustees of the Sailor’s Snug Ha -
bour, &c. tenants. ‘The argument of this cause was continued by Mr. Wirt, for
the tenants.

No. 12. Wm. G. Buckner, phaintiff. v. Thos. Finley, et. al. This cause wag
;drgued by M. D. Hoffraan, for the plaintiff. Adjourned till to-morrow, 11, &

Thursday, March 12.—Mr. Justice Story dellvered the opinion of the court i
No. 49, Joseph Mandeville. et. al. appellants, v. Romulus Riggs. On appeal from
the Decree of the Circuit Court of the United States for the county of Alexan-
dria. District of Columbia, Decree of said Circuit Court reversed, and cause re-
faanded, with directions to cause the same o be ré instated as to the defendants
against whom the bill was taken pro confesso, and set down for a hearing, and by
the decree dismissed. And also with directions that the personal representatives
of the defendnats, who died pending the suit, who are known, and may be brought
before the said Circuit Court, be made parties thereto,and the bill revived as to
them. And also with directions that all the ofher defendants named in the bill
who were not served with process. but against whom further proceedings wmay be
had to bring them before the court (as to whom the bill was dismissed at the hear»
§ng) be brought before the court, if practicable. as pirties—and that such further
proceedings be thereupon had. as to justice and equily may appertain.

No.12. George Beach, plaintiffin error, v. Nathan Viles, et. al. The argus
ment of this cause was commencei by Mr. Webster, for the plaintiff in error, and
eontinued by Mr. Sinmons, for the defendant in error. Adjourned till to-morrow
11, A. M.

Friday, March 13.—Np. 45. John Inglis, demandant, v. The Trustees of the
Nailor's Snug Harbour, &c. tenants. The argument of this cause was concluded
by Mr. Wurt, for the tenants.  Adjourned till to-morrow, 11, A. M.

Saturday, March 14.—Pursuant to adjournment, the Court met this morning
at the Capitol. Present as on yesterday. Proclamation being made, the Court
was opened.

No 137. David Canter. claimant of 356 bales of cotton, appellant, v. The
American Insurance Company and QOcean Insurance Cempany of New York.—
‘The motion made by Mr. Cruger to dismiss this cause, was argued by Mr. Cruger
§n support of said motion, and by Messrs. \Webster and Coze, againstit, to whom
Mr. Cruger replied.

. No. 139. Jomes L. Catcur:. el. al. appe’lants,v. W'm. Robinson. The mo-
tion of Mr. C. C. Lee, to dismis: this cause by readon of the insufficiency of the
eecurity iu the appeal bond for costs, was argued by Messrs. Coxe and Key,
against the motion, and by Mr. Lee, insupport ofit.

No.68. Anthony 7' Chire, et. ul. appellants, v. George Reinicker. The ar-
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gament of this cause was commenced by Mr. Mayer, for the plaintiffs in error. Ad-
Jjourned till Monday, 11, A. M.

New Associate Justice in the place of the late Mr. Juslice
Trimble. John M’Lean, of Ohio, late Post Master General, has
been appointed to, and has accepted the office of an Associate
Judge of the Supreme Court of the United States.

et Qiie

DISTRICT COURTS OF TIIE UNITED STATES.

Tue following appointments have latcly been made.—Thomas
Bwann, of the%istrict of Columbia, Attorney for the said Dis~
trict; Ether Shepley, of Maine, Attorney for the District cf
Maine; John W. Smith, of Louisiana, Attorney for the Easte:n
District of Louisiana; Alexander Bracrenridge, of Pennsylve-
nia, Attorney for the Western District of Pennsylvania; Wm. A,
Griswold, of Vermont, Attorney for the District of Vermont;—
John Gadsen, of South Carolina, Attorney for the District of S,
Carolina; Nathaniel Williams, Attorney for the District of Mary-
land; Nathan Smith, Attorney for the District of Connecticut;—
John H. Norton, Marshal for the District of Mississippi; Thomas
Morris, Marshal for the Southern District of New York; John
W. Livingston, Marshal for the Northern District of New York;
Samuel D. Harris, Marshal for the District of Massachusetts;—
William Trimble, to be a Judge in, and for the Tlerritory of Ar-
kansas; Benjamin Johnson, of Arkansas Territory, to be a Judge
for said Territory; Samuel C. Roane, of Arkansas, Attornev for
said Territory; George W. Scott, of Arkansas Territory, Mar~
shal for the said Territory; John W. Campbell, of Ohio, to be
District Judge of the District of Ohio; Andrew Dunlap, Attor~
ney for the District of Massachusetts,

*

LATE AND INTERESTING DECISIONS.

In the Supreme Court of the United States the three ‘ollows
Ing cases have been argued and decided.

Authority of Ezecutors.—A sale of Testator’s real prcperty in
Rhode-Island, made by an executor, appointed in Verment, is
valid,provided the sale has been ratified by the Gen. Asscm“]y of
Rhode-Island, and the proceeds of the sale bave been appﬁcd to
peyment of testator’s debts. Leland v. Wilkinson,
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_ The Bank of Commeonwealth of Kentucky, plaintiff in error, vs.
John Ashley, and John Ella, Jun. on a writ of error to the Cireuit
Court of the United States, for the District Court of Kentucky.
Judgment of said Circuit Court aflirmed without costs in error,
apon the defendants in error entering a remittur in this court,
of the debt omitted and damages pro tanto. ,

[This was an action of debt, against the Bank of the Common-
wealth, upon a parcel of ifs notes, amounting to $£6350. The de~
fence set up, was, that the Bank was a corporation, created by arr
act of the General Assembly of Kentucky, in which the state was
the sole stockholder, or corporation, and that, as no suit could be
maintained against a sovereign sfate, so none could be maintained

ainst a corporation in which a state was the sole stockholder.

his plea was overruled by the court; and judgment rendered
wpon the demurrer, for the debt $6350, with interest from the 224
Sept. 1825.)

The Bank: of the Commonwealth of Kentucky, plaintiff in errer;
v. John Wisler, et. al. on writ of error to the Circuit Court of the
United States for the District of Kentucky. Judgment of said
Eircuit Court in this cause affirmed with costs.

[This was an action of assumpsit, upon a deposit, and the
cashier’s certificate thereof, made in the Bank, of its own notes,
amounting to $7,730 81; the object of the suit being, as in Ash~
Jey’s case, to recover specie, for the notes deposited. The de~
fence was the same as in Ashley’s case, and in like manner over-
tuled; and a verdict and judgment rendered for #8703 in dam-
ages. This judgment was afterwards set aside, and a trial grant-
ed. Upen which an attempt was made fo seal the debt, upon the
ille%ation, which was admitted, that the notes, when deposited i
the Bank, were worth only one half the nominal amount. = But the

eourt refused to.give the instructions required to maintain thig
defence, and the second jury found a verdict for $9100; and
judgment was rendered accordingly. ‘Which judgment, the Su
preme Court affirmed.]
Jurisdiction.—Common Pleas—New York—before Judge Irving:
Thomas J. Parmell, v. Wm. H. Weeman. 'This was an action
- brought to recover damages for an assault and battery committed
on the person of the plaintiff, who is a private in the United States
army, against the defendant, who is an orderly sergeant in the
same service. NMr. Bixley, on the part of the plaintiff, produced
several, witnesses, who swore that the defendant struck the
plaintiff three or four blows upon the back, with the flat part
of a naked sword. The assault was alledged to have been com-
mitted on Governor’s Island, on the 15th of August, and that
there was no just cause or provocation. For the defence, the
officers of the company were produced, who testified that po com~
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gaint was éver made by the plaintiff, nor did he ever solicit a
ourt Martial on the defendant. One of the Lieutenants stated'
that the blows were given on account of the plaintiff not comply-
ing with the customary salute on passing an oflicer. The case
there rested, and the counsel left it to the charge of the court.—
His Henour stated there was an important question arising out
of this suit, and, that was—had the civil courts jurisdiction in the
case, both the parties being soldiers in the United States army,
and consequently subject to the military law of the country? This
was a question of such a serious nature, that he thought the most
proper course-would be for him, to reserve it for mature delibera~
tion. He would, therefore, merely call upon the jury to pass up~
on the present, as any other simple case of assdult and battery,
confining themselves to the merits, without any reference to the
law as applicable to the case. His Honour said, that there were
Bo important features in the testimony on either side, and that the
whole subject for their consideration was simply the amount of
damages, as it was very evident an assault and battery had been
committed, by -one of the parties in this suit, upon the person of
the other. The jury retired for about fifteen minutes, and re~
turned into court with a verdict for the plaintiff, six cents dam~
ages, and six cents costs. :

Suailing of steam boats— Superior Court, New York—before
Mr. Justice Oakely. Walsh, v. Jenkins and  Stevens. This was
an action brought to recover the amount of dama%es sustained by
the plaintiff under the following circumstances: The plaintiff was
the owner of the scow Hope, engaged in the lumber trade on the
North River, and one of the defendants was the owner and the
other a pilot of the steam boat Albany. On the 14th of May
1ast, about 10, A. M. the scow was lying at anchor with .a cargo
of lumber, in the North River, opposite Stoney Point. The
steam boats Independence and Albany, left the wharfin the city
. of New York, on the 14th of May, at about the same time, and &
tace immediately commenced between them—the Albany occa«
sionally baffling the Independence by crowding her from her
course. ‘They finally, however, came so near to each other be«s
fore they reached the scow, that the passengers were shaking
hands with each other over the respective railing of the steam:
boats, and in this manner, to the great alarm of some of the pas-
sengers, the two steam boats continued for several miles. It ap~
peared that this course of proceeding was usually adopted by slow
boats to keep up with fast beats, the suction of the water as it was
called by the witnesses, causing the slow boat to keep up with the
faster one. In this condition the said boats endeavoured to pass
plaintift’s scow, but just when they approached the scow, the In-
dependence changed her head more to the east, which brought
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her into her true course, out of which she had been pressed by
the Albany; and the Albany endeavouring to vary her position,
¢ame in contact with the scow, upset and sunk her. She was af-
terwards raised and repaired at an expence of one hundred and
eighty dollars.

Mr. D. B. Ogden, for the defence, insisted that the injury pro-
ceeded from the act ofthe Independence, and that the plaintiff
ought to have sued the owner ot that boat, and not the owner of
the Albany.

Mr. Anthorn, for the plaintiff, insisted that the proceedings of
both boats were unlawful, the statute having imposed a penalty
of $250 on all boats coming within twenty yards of each other on
the North River, when travelling the same way, and that the
owner of the scow, instead of being compelled to sue one in pref-
erence to the other, might have joined the owners of both the
boats in the same suit, and therefore the objection of the counsel
for the defence was untenable.

The court charged that the Albany ought to have stopped her
machinery, or to have gone to the east side of the scow, the river
affording sufficient room; it was in proofthat she might have done
either; and that inasmuch as she had placed herselt in a situation
to do an injury to the plaintiff’s scow, the owner of that boat was
responsible.

he jury retired, and after an absence of a few minutes, re-
turned into court with a verdict for the plaintiff, damages five
hundred and fifty dollars.

Law of Foreign Arrest.—A point of some importance has late-
ly been decided at Brussels—namely, whether a perssn can be
arrested abroad upon a bill of exchange given in England, by the
bill being transferred to some person residing in the same realm
as the acceptor, or indorser. El‘he facts of the case, by which it
will be best explained are these:—

When in England, a Mr. Fowler accepts a bill, for the accom~
modation of another. From this person Mr. Fisher, an attorney
in Walbrook-building, receives the bill, and indorses it to Messrs.
Cunliffe & Co. the bankers, who indorse it again to a Mr. Clegg
of Antwerp, requesting that he would pass the bill to his Belgian
banker, in order to'enable an arrest. The bill became due, and pay-
able here, previous to which the Belgian banker sends it back
again, so as in due time to be presented and protested. The bill in
that state is returned to Brussels, and Mr. Fowler arrested upon it.

Against this arrest Mr. Fowler (after having been overruled
in the Court de Premere Instance) appealed to the superior
court. The grounds of appeal, and the questions discussed by
the court, were—

“1. Whether a court, which has no power to subpeena wit~
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nesses from another country to prove or disprove the equities of
the bill, could be qualified to give judgment upon it.

2. Whether the law, which authciises the provisional arrest
of foreigners, cmbraced the case of debt contracted between fore
eigners in a foicign ccuntry, or whether it was nct merely intend-
ed to give natives a sun mary 1cccurse against foreigners, who
had incuricd delts with them on the spet; or,

“3. Whether, aiter all the mere allcgaticn of a native, that he
was the hclder of a foreign engagen:ent bena fide, was sufficient
ground of anest?”’

Upon all these grounds the Superior Court decided against the
power of arrest—a decisicn which will settle a peint of some

eoneequence, nct only to commercial men, but many others.
English Paper.

Impriscnancnt of Seamen.—It appears frem the National Ga-
zette, that in a case latcly decided before the District Court of
the United States, in Fhiladelp hia, scme principles were declar-
ed, which may be of practical use to masters of vessels.

Judge Hopkinson said—The practice of imprisoning disobe~
dient and refractory seamen in foreign gcals, is one of doubtful
legality. It is certainly to be justif.ed only by a streng case of
necessity; it is nct amcng the ordinary means of discipline put
into the hands of the master. I am inclined to think there should
be danger in keeping the cffender on beard, or scme great crime
committed, when this extreme measure is resorted to; it must be
used as one of sa’cty 1athcr than of discirline, and never applied
as a punishment for past misccnduct.  The powers given by law
to the master to preserve the discipline of his ship and ccmpel
obedience to his authority, are so streng ard full, that they can
seldom fail of their eflfect; they shculd Le clearly insufficient be-
fore we should allow the exercise of a power which may so easily
be made an instiument of cruelty and cppressicn; and may be so
terrible in its ccnsequences. A confnement in an unwholescme
jail, in a hot and pestilential climate, may be fellowed by death or
some disabling discase. In this case the libellants were taken
from the prison when the vessel sailed on her return,and although
one of them was able to do duty, the other was prevented by
sickness for the whole voyage. I would rather altogether deny
a power, which can te so scldcm necessary, than trust it in hands
in which it is so likely to ke abused and so difficult to be regulat-
ed. Themaster may, withcut the aid of foreign relice cfhcers,
and durgecns, which ke carnct centrel) even if kindly dispesed
in the trcatment of his ren, teke meesures of great strergth to
enfcrce the discirline of his ship. He may there cenfne a re-
fractory sailcr; he rray step his provisicns; he may infiict reason-
able perscnal correcticn, according to the enormity of the oflence
and the obstinacy of the offender; and, if he be incorrigibly dis-
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obedient and mutinous, he may discharge him; and withal he in~
curs a forfeiture of his wages. A firm and judicious exercise of
these powers can hardly fail of reducing the most perverse to obe-
dience.

Without deciding the general question, whether the master of
a vessel, may, in any case, imprison a scaman in the jail of a for-
eign port, under the control and discipline of a foreign police and
its ofhcers, for the mere maintainance of his own authority, I wilk
examine the circumstances of the case under the principles men-
tioned.

The Judge decided that the circumstances of this case did not
warrant the imprisonment of the men; and procceded:

If the imprisonment in this case was unauthoiisced, the men
cannot be charged with the expenses attending it—especially
with their boarding which the master was bound to provide; nor
is it just to forfeit their wages, or what is the same thing, charge
them with the pay given to another hand. They have been pun-
ished for their misconduct by their imprisonment, and it would be
to double the punishment, if these penalties were infiicted.

I will take this occasion to notice an error which I fear, hag
frequently, as in this case, misled our masters of vessels. They
seem to believe that they may do any thing, provided they can
obtain the consent of the consul to it; which consuls are apt ta
give on very little consideration. When the master on his re-
turn, is called upon to answer for his conduct, he thinks it is
enough to produce a consular certificate approving his proceed-
ing, or to say he consulted the ccnsul and acted on his advice.—
'This is altogether a mistake. It is certainly a very prudent pre-
caution to consult the consul in any difficulty; and if the case
were fully and fairly stated to the consul, and his advice faithfully
pursued, it would afford a strong protection on the question of
malicious or wrongful intention, but it can give no justification or
legal sanction to an illegal act, nor deprive those who have beep
injured by it of their legal rights and remedies,
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Vor. L . MAY. No. 5.

CASES ADJUDGED IN PENNSYLVANIA.

Reports of cases adjudged in the Supreme Court of Pennsylva-
na, by Thomas Sergeant and William Rawle, Jun. with e
aneral Indez and Table of Cases, vol. 15—Philadelphia:
M’Carty & Davis.

Tae higher and more independent branches of the judiciary
department of the Commonwealth of Pennsylvania, have, for a
great number of years, been remarkable for a rare combination
of learning, talent and integrity. This fact, in connection with
the circumstance, that no inconsiderable number of the cases
submitted to their determination have been of a nature
extremely interesting and peculiar, has given to the Penn-
sylvania Reports, a reputation, of which that Commonwealth
may be proud, and a value for which the whole country should
be grateful. These Reports cover a very considerable space
of time. The earliest cases ruled and adjudged by the
Courts of that Commonwealth, are contained in the Reports
of cases, by A. J. Dallas—the first volume of which was publish-
ed in the year 1790. The first case, in the volume just mention-
ed, was adjudged as long since as the September Term of the
Supreme Court, in 1754, when William Allen was Chief Jus-
tice. This case is succeeded by six others, decided before the
same Chief Justice, at the April Term, I759, but which are
very briefly reported. The latter are followed by two cases, more
fully reported, as of the April Term, 1760; and these are suc~
ceeded by a small number of cases in each year, down to the
period of the Revolution, with the exception of the years 1761;
'69; '70; "71; *72, and '76. Mr. J. €hew, presided in the Sa-

16
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preme Court from 1774, to the dissolution of the colonial govern-
ment. On the organization of the Courts, under the constitu-
tion, (established by the General Convention, elected for that
purpose, and held at Philadelphia, in 1776,) Thomas M’Kean,
LL. D. was appointed C. Justice of the Supreme Court in 1777.
From 1778, there is a regular series of cases decided by
that Court, in the first volume of Dallas, down to 1784, when
several cases decided by the Court of Common Pleas for Phil-
adelphia county, of which Edward Shippen was President, meet
the attention of the reader. Judge Bryan, it seems, was ap-
pointed Chief Justice of the Supreme Court, in 1780, and Judge
M'Kean re-appointed in 1784. The remaining part of the vol-
‘ume is taken up with the cases decided by the before-mentioned
Courts (with the exception of a few cases which came before the
High Court.of Errors and Appeals) down to the years 1788 and
89—Judge M’'Kean continuing Chief Justice of the one, and
Judge Shippen, President of the other. The second volume of
Dallas’ Reports is made up of the cases of the same Courts, tor
gether with a considerable number of the cases of the Circuit
Court of the United States, for Pennsylvania district; and the
decisions of the Supreme Court of the State are brought by the
second volume, down to 1797, M’Kean still being Chief Justice.
The third volume of the same Reporter is principally made up
of cases decided by the Supreme and Circuit Courts of the U.
States. It, however, brings the cases adjudged by the Supreme
Courtof the State down to the year 1799. The cases of the Court
of Common Pleas for the fifth Circuit, are embraced from 1791
to 1799, in Addison’s Reports. The fourth volume of Dallas’
Reports. contains cases of the Supreme Court, in 97 and 8,
and the cases from September Term, 1798, to 1806, Dec. Term
inclusive, besides cases in the Courts of Error, in Pennsylvania,
Delaware, &c. On the election of Judge M’Kean, to the office
of Governor of the Commonwealth, in 1799, Judge Shippen,
who since 1792, had been an Associate Justice of the Supreme
Court, was appointed the Chief Justice, which office he retained
till 1808, when he resigned. Judge Shippen’s decisions are
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therefore contained in the “Reports of cases adjudged in the Su-
preme Court of Pennsylvania, by Horace Binney, from 1799 to
1814,” which are in six volumes. The Reports of Judge Yeates,
also contain some cases of the Supreme Court, together with
some select cases in several of the inferior courts, between the
years 791 and 1808. These are in four volumes. Brown’s
Reports, in two volumes, are composed chiefly of cases in the
Court of Common Pleas, for Philadelphia county, and other in-
ferior courts, which were decided between the years 1806 and
1814. But the Reports of Thomas Sergeant and William Rawle
Esqrs. are a regular continuation of the cases of the Supreme
Court of Pennsylvania, from the last volume of the Reports of
Horace Binney, Esq., that is, from June, 1814. During the
period which is embraced by the Reports of Pennsylvania, the
office of Chief Justice of the Supreme Court has been held by
Judge Allen—Judge Chew—Judge Bryan—Judge M’Kean—
Judge Shippen, and Judge Tilghman. A full and exact delin-
eation of the characters and judicial pretensions .of these distin-
guished personages, if it would be appropriate on the present oc-
casion, would too far exeeed the limits allowed. A briefand gen-
eral narration of their qualifications as Judges, it is eonceived,
-however,will not be deemed impertinent; and it will serve to show
that the decisions under their administration, and subject to their
particular investigation and immediate control, could not have
been otherwise than instructing, interesting, and authoritative.
The predilection of Judge Allen, for general literature, is strong
testimony in itself of his accomplishments in legal literature;—
and this presumption is reduced still nearer to certainty, by his
decisions, which are preserved in the Reports of Dallas. His at-
tachment to learning and the arts generally, is very fully evidenc-
ed by his patronage of Benjamin West, and his co-operation with
Beénjamin Franklin, in establishing the college at Philadelphia.

Judge Chew enjoyed the advantage of a legal education, acquir-
ed at the Temple in London, and was conspicuous when on the

bench, for the extensiveness of his legal attainments. Judge

Bryan, besides a legal education acquired under great advantag-
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es, was endowed by nature, with a more than usually sound
judgment and vigorous understanding. Judge M’Kean, who held
the office of Chief Justice, for a very considerable period, and
until he was appointed Governor of the Commonwealth, in 1799,
.was remarkable for great energy and decision of character—for
his veneration for established precedents, and for his skill and
success in adapting those precedents to the situation and circum-
stances of this country. Judge Shippen completed his education
at the Temple in London, where he was admitted a barrister;—
and such was his reputation on his return to America, that he rés
ceived the office of Judge of the Admiralty Court of the Prow
ince, when only at the age of twenty-four. From 1792, till 1805,
when he resigned, he retained the office of Chief Justice of the
Supreme Court. In commercial law, he was particularly well
versed; and he shew himself no lessa master of all that related
to judicial practice and process. This Judge, on his resigna-
tion, was succeeded by the late venerable Judge Tilghman, who
presided in the Supreme Court until his death, which happened
on the 30th of April, 1827. The legal studies of Judge Tilgh-
man were commenced in 1772, under the direction of hisprede-
cessor, Judge Chew, and were continued with unintermitting in-
dustry, until 1783. Few Judges, perhaps, have -better under-
stood the philosophy of jurisprudence, and few were ever more
conversant with the fundamental principles, or kept more stead-
-ily 1 view the grand land-marks of the common law. In gen-
eral, his decisions, comparatively speaking, are accompanied
with but few references; but, as has been very justly observed,
‘it is not usual for men of philosophical minds, who arrange the
learning of their profession by the aid of general principles, to
be distinguished by their recollection of particular facts.”” From
the time that Judge Tilghman took his seat on the Bench, at
March Term, 1806, he delivered an opinion in every case but
Jive, the arguments in four of which, he was prevented from
hearing by indisposition. And in.more than two hundted ang

‘1Vide Mr. Horace Binuey’s Eulogium, p. 19,
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fifty cases, he either pronounced the judgment of the Court, or
bis brethren concurred in his opinions and reasons, without a
somment.! His opinion was never overruled, except in a single
‘instance.? ‘

Bat it is time to bestow some attention on the volume before
us. About one half of this volume consists of a general index
and table of cases, to the whole work. It contains, notwithstand-

' ing, between forty and fifty cases decided by the Supreme Court,
and three or four cases which came before the High Court of
Errors, all of which are more or less valuable. The case of
Gardner, and another, Administrators. v. Ferriee, p. 28 is a
gase of some importance. The surety upon a bond, a short time

- before he died, directed his wife to request the obligee to sue out
the bond, as he could get the money then of the principal. Five
months after the dedth of the surety, the wife, not being admin-
istratrix, communicated this message to the obligee, who offered
her the bond, to bring suit on, which she refused. These cir-
cumstances, the Court held, did not discharge the surety; though
by delay in bringing the suit, the property of the principal was
levied-on by another judgment creditor and sold. Chief Justice
Tilghman took no part in the judgment, as he was indisposed;—
but Gibson, J. who delivered the opinion, remarked, that Courts
of Equity had gone to an extreme in favour of sureties, and that
he was unwilling, in cases of this sort, to go beyond the rule in
Cope, v. Smith,8. 8. & Rawle, 110—* that the surety shall
be exonerated only where the obligee has refused to bring suit,
or to suffer thie surety to do it in his name, atter a* positive re-
quest and explicit declaration by the surety—that he would oth-
erwise hold -himself discharged.” In relation to 2 query whish
was made, viz:—whether the surety would be discharged, if it
should appear that the insolvency of the principal would have
prevented the money from being obtained, if suit had been
brought when required;—he replied, “*surely not.” The case of
the Commonwealth, v. Shryock, p. 69 also related to the obli-

fIb. p. 14.. oy, . 2% i e
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gation and release of sureties. It was held, in this case, that if
8 person entitled to a distributive share of the estate of an intes-
tate, takes the bond of the administrator for the payment of the
amount of the share, the surety in the administration' bond is
discharged to such amount. 7%lghman, C. J. who delivered the
opinion, took occasion to re-iterate the disinclination of the
Court to extend the law in favour of sureties further than it had
been already carried; though he held himself bound by prmcl-
ples that appeared to be well settled.

- In the case of Dougherty, v. Snyder, p. 84, the plaintiff offer~
ed to prove by an advocate of Louisiana, stating his knowledge
of the Laws of Louisiana, that the wife might legally contract
with the husband for such property as'she held in her parapher-
nal right, &c. and that by those laws, she could lend it or let him
have the use of it, &c. But the evidence was objected to, on
the ground, that it was to prove the laws of a foreign country
by parol. The Court were, however, of opinion that the evi-
dence was admissible and relied on the authorities in Mostyn, v,
Fabrigas Cowp. 145, Church, v. Hubbard, 2 Cranch, 236, and
Livingston, v. Maryland Insurance Company, 6 Cranch. 274.
In the same case, it was also ruled, that a voluntary payment by
an executor to legatees, without taking a refunding bond, does
not excuse him from the charge of devastavit at the suit of a
creditor: That a wife cannot be a citizen of a State different
from that in which her husband’s domicil is, so as to sue in the
Courts of the United States; ‘and that, in general, a feme covert
cannot sue her husband in Pennsylvania; and therefore she has
six years after discoverture by his death, within which she may
pue his executors, on a valid contract between them.

In the case of T'rain, v. Fisher, p. 8, the Court recognized the
principle—that when there is a limitation of a chattel, by words,
which if applied to freeholds of inheritance, would create an
estate tail in personal estate, the whole interest vests absolutely
in the first taker. And on this principle, it was held, that where
the testator directed his executors to sell his real and personal
estate, and that the interest of one half of the proceeds should
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yearly be paid by his executors to H. N., her heirs and assigns
Yorever, during her natural life; but that in default of the issue
of the said H. N, the said moiety of the principal and interest
should descend to the next of kin, or heirs at common law, and
their heirs, &c.—H. N. took the moiety absolutely. In Davis,
v. Havard, p. 165, an award of arbitrators, under a submission at
common law, fixing a boundary line between the parties, was
adjudged conclusive. (Vid. 8. P. in 5 Cowen, 383.)

By the case of Heger’s Executors, p. 64, which was an ap-
peal from the Orphan’s Court, the Court recognize and are govs
erned by the law as administered by Courts of Equity; and they
adjudged that where executors purchase the notes of a bank at
a discount, and with them pay a debt due by the testator to the
bank, the estate shall have the benefit of such discount, and not
the executors. ‘“If this (the Court said) had been an answer to
a bill in chancery, calling on the executors to discover what they
had actually advanced from their own money, to discharge this
debt, we cannot hesitate or doubt but the Chancellor would de-
cree, that they should have credit only for that sum.” The case
of Kuhn, v. Nixon, p 118, shews that the Courts of law in
Pennsylvania are in the habit, in particular cases, of affording
relief conformably to Courts of Equity; and that equitable prin-
‘ciples are to be applied by a jury in the former, under the direc~
tion of the Court, in the same manner as legal principles.

It appears somewhat surprising that in a State which has been
%0 long remarkable for the excellence - of its law- courts, there
has never as yet been constituted a distinct tribunal for the ad-
ministration of justice, according to the settled rules and prac-
tice of chancery. Attempts have, however, been made for the
establishment of such a tribunal, though they have proved un-
successful. The inconveniences which generally result from
the failure of these attempts, have in a great measure been avoid-
ed in Pennsylvania by the assumption on the part of the Su-
preme Court, of an equitable jurisdiction not naturally belonging
to it, and which is considered to be peculiar to a Court of Chan-~
cery. It was declared many years since, by Judge M’Keas,
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‘““that equity was a part of the common law of the State,” and
that the ordinary courts of law were competent to apply its rules
under their own forms of proceeding.' This work, we have
been told, by ong of the leading members of the Philadelphia
Bar, “was not achieved at the expence of any innovation upon
legal forms;” while, at the same time, a large body of equity
principles (to borrow the language of the gentleman referred
to) “ were clothed in the drapery of the law.”® An action of
ejectment, for example, is made an equitable action. Thagis,
whenever chancery would execute a trust,or decree a conveyance,
the Courts, with the interposition of a jury, will direct a recave
_-ery in the action just mentioned. The Court determine, whether
the plaintiff is entitled to relief, and of the extent and mode of it,
and the jury are merely to ascertain the facts. ‘
But one of the most interesting cases in this volume, is that of
Bushel, et. al. v. Commonwealth Insurance Company, p. 173, in
which the single question was, whether a foreign attachment
will lie against a corporation incorporated by the laws of anoth-
er State, as the act of assembly only granted writs of attachment
against foreign ‘“‘persons.”” 'The plaintiffs, it seems, issued a for-
eign attachment against the Com. Ins. Co. of Boston, Mass. and
attached certain property belonging to them, in the hands of R.
end L. as garnishees. A rule was obtained on the plaintiffs, to
shew their cause of action, and why the attachment should not
be dissolved, on the ground that it had been issued against a for-
eign corporation. Mr. C.J. Tilghman being indisposed and
absent, Mr. J. Rogers gave the opinion. He thought that for-
eign corporations were within the spirit of the act; and could not
be persuaded that the Legislature ever intended, that citizens of
Pennsylvania, who had the property within their grasp, or a lies
upon it, should be deprived of that lien and depend for the pay-
ment of their debts, on the laws of a sister State, or a foreigy

1Vid. Mr. Du Ponceau’s Eulogium on Judge Tilghman, delivered before the”

Am. Phi. Society, p. 32.
$Vid. Mr. Horace Binney’s Evlogfum, upon Jadge Tilghman, delivered before”
tlre gentlemen of the Bar, in Philedelphisn
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government. If it were a case of doubtful construction, he
thought the argument ab inconvenienti would be exceedingly
strong, and would go far with him, in the determination of the
case. Mr. J. Duncan, however, it seems, dissented, from the above
opinion, and did not view the question as one of so much magni-
tude as had been represented, or consider that such serious mis-
- chiefs would arise from deciding, that the effects of a corpora-
tion created by a sister State cannot be attached. As to the ar-
gument ab inconvenienti—he remarked “Inconvenient it may
be to the party entering into a contract with a foreign corpora-
tion to be obliged to apply to the forum of another State for jus-
tice; but the man who contracts with a foreign corporation takes
his risk of that, and judges for himself whether that inconven-
ience is, or is not, counter-balanced by the lesser premium, and
contracts accordingly, as in his judgment, the scales of advantage
or inconvenience preponderate.” But he mentioned this ““not be-
cause he thought courts ought to be governed by considerations
of this kind, where a law is plain and the uniform construction
has prevailed for more than a century.” As to whether a cor-
poration was a “person” within the meaning of the act relative
to foreign attachment, he observed that, in his humble judgment,
there was a demonstration in the act itself, that na‘ural persons
were alone intended and alone comprehended. The legislature,
he said, intended to give to all debtors whom they subjected to
foreign attachment the right to dissolve it on entering special
bail, which corporations could not give, because it would not be
taken: That the debtor corporation was not such an entity as
could cnter special bail: That it could not be arrested, because
invisible: That it could not be delivered in bail, because, it could
not be in custody, or surrendered: He also placed much stress
upon the case of M’ Quin v. The Middletown Manufacturing Co.
in New-York, (16 Johns. Rep. 6,) in which it was held, that the
legislature of New-York, in a similar enactment contemplated the
case of a liability to arrest.
The case last above mentioned reminds us of a discrepancy
of opinion in respect to the term “‘shildren’’ as used in statmtes
17
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of descent and distribution. The statute of descent and dis~
tribution in Connecticut gives the estate to the “children” of
the intestate. It was held in a case before the Sup. Court of
Errors in that State, Heath v. White reported in the 5 vol. of
Conn. Rep. p. 228, that by virtue of this word, which is substi~
tuted for “‘lawful issue” an illegitimate child is capable of in-
heriting real estate from the mother. Mr. C. J. Hosmer, who
gave the opinion of the Court, said, that was he to be governed
by the source from which the above mentioned statue derived its
origin, and from the reprobation of the English law of descents;
he should hence deduce an argument in favor of the customary
meaning of the word ‘‘children.” But he placed no stress upon
that ground. He admitted also, that upon principles of policy,
to secure dommestic tranquillity and to discourage illicit commerce
between the sexes, the law inhibiting a bastard from inheriting
was originally introduced. But he was not prepared, he said, to
march abreast of the plain words of the law, and he concurred
with the late Ch. J. Swift—that where the meaning of a statute
is plain and evident it must be construed according to the words;
and it never could be admitted to give a construction to the stat-
ute different from the import of the words, from a conjecture that
the legislature had a different meaning. It was settled, he said,
nearly 80 years since in Brown v. Dye 2 Root 280, that natural
children by the same mother are heirs to each other. And on
the whole, he adhered to the plain meaning of the words of the
statute, confirmed by a determination in point, and could not ad-
mit any influence on his opinion from the common law of Eng-
land; nor from any arguments of political expediency, as furnish-
ing a better ground for the legislature torecur to, than for those
whose province it is—jus dicere non dare. But from this construc-
tion of the learned judge, Bristol J. dissented; and it was rejected
also by the Sup. Co. of Massachusetts in the case of Cooley et al.
v. Dewey et al. 4 Pick.93. The statute of descent in Massachu-
setts, in providing for a descent to an intestate’s mother, like the
beforementioned statute of Connecticut, makes no distinction be~
tween legitimate and illegitimate ““children;” and yet the court
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held, that the mother of the latter cannot inherit their estate. Mr.
Ch. J. Parker, who gave the opinion of the court, expressed his
respect for the opinion of the Sup. Court of Connecticut, but was
not able to adopt the opinion, that the legislature of Massachu-
setts, in using the same term, intended to apply the term to those,
who, by the coinmon law were not deemed children, in a relative
sense to parents. It was intimated, he said, in the case referred
to, that the legislature of Connecticut probably intended to
adopt the principle of the civil law; but he was satisfied, that
such was not the intention of the legislature of Massachusetts.
And, it might be remarked, that in the statute of Charles, the
word children is used as in the Connecticut and Massachusetts
statutes, but that illegitimate children do notin England inherit,
or participate in the distribution.

These cases bring to recollection the observation of Lord
Coke,—*‘that in his time he never knew two questions made
upon rights merely depending upon the common law;” and the
same learned and experienced judge feelingly laments the con-
fusion introduced by injudicious and unlearned legislators. The
numerous questions which have arisen, and the different man-
ner in which many of them have been determined, as to the
intent and meaning of legislative enactments, it is apprehended
however, are unot invariably to be accounted for, on the ground
alluded to by Lord Coke. = For there are statutes which have
been framed by those most skilled in the science of law, and
which are the result of the fullest deliberation, that have long
afforded a fruitful source of controversy; as for example, the
statute of frauds and the statute of limitations. The evil must
therefore be considered in some measure incurable, and one
which will always, in spite of every caution, to a certain de-
gree exist, as an evidence of the imperfection of every thing
which is the invention and work of man. There is, notwith-
standing, one general rule as to the exposition of statutes in
which all seem to agree—and that is, the intention of the law-
giver is to be deduced from a view of the whole, and of every
part of a statute taken and compared together; and that the real
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intention, when accurately ascertained will always prevail over
the literal sense of the terms. When the words are not explic-
it, (says the learned commentator on American Law vol. 1. p.
432, and who cites Plowden's R. p. 205) ‘‘the intention is to be
collected from the occasion and necessity of the law, from the
mischief felt, and the remedy in view; and the intention is to be
taken and presumed, according to what is consonant to reason
and good discretion.” In this country, where there exist so
many distinct and independent judicial tribunals, it is to be ex-
pected, that a rule thus general and indefinite, should be different-
ly applied; and accordingly it appears, that in different states,
which have similar statutes, there has been a difference of in-
terpretation given to those statutes.

———

PRESUMED DEDICATION OF ROADS AND STREETS

TO THE PUBLIC.

THE evidence requisite to establish public highways, is of two
kinds, 1st—direct, as by shewing that the highway has been
constituted a public one, by competent authority; and Rdly,
presumptive; as by evidence of an acquiescence in the owner of
the soil of the use of a highway, which is of public convenience,
by the public. Whether, in the latter case, time be necessary
to create a presumption of the dedication of a road, or street to
the public, is a point on which there has not been an universal
concurrence of opinion. Mr. J. Chambre maintained the neg-
ative proposition, and said that no particular time was necessary
for such purpose; and that a dedication was not, like a grant,
presumed from length oftime. But that, if the act of dedication
was unequivocal, it might take place immediately; and in sup-
port of thisopinion, gives the following instance: Where a2 man
builds a double row of houses, with a street between, opening
at each end. into an ancient public highway, and sells or lets the



LAW INTELLIGENCER. 139

houses. Insuch case, he thought, the street became a high-
way instantly. (5 Taunt. 137.) In the case putby the learned

Judge, he seems to have applied the well known principle in re-
lation to personal property—viz. that possession is lost with the
consent of the possessor, when he does some act which mani-
fests his intention of abandoning possession, as when a person

throws into the street furniture or clothes, of which he no longer
chooses to make use. The instance he puts, is, however, a very

extreme case, the strongest perhaps, which could be offered in

support of his opinion. In relation to this opinion, it has- been
very judiciously observed—'‘Before the supposed street were
finished, the question of dedication clearly could not arise; for

although a way would be requisite, while the houses were build-
ing, for the purpose of conveying materials, it would not be nec-
essary, in order to exclude the public, that such way should be
inclosed. (Ib.) If so, surely the lapse of a few days, or of a
few weeks after the completion of the street, before the erection

of a gate at one, or eachend of it, could not amount to decisive
evidence of a dedication, or prevent the owner of the soil from
confining the general use of the road (as might always have
been his intention) to the accommodation of the particular
householders.” (Mathews on Presump. Ev. p. 318.)

The position advanced by Mr. J. Chambre is partially support--
od by a case reported in 2 Strange,p. 1004, upon a trial of an
action of trespass, in which it appeared, that the place, where
the supposed trespass was committed, was formerly the proper-
ty of the plaintiff, who some years before built a street upon] it,
which bad ever since been used as a highway. That the de-
fendant had land contiguous, and parted only by a ditch—that
he had laid a bridge over the ditch, the end of which rested on
the highway. For the defendant it was insisted, that by the
plaintiff’s making it a street, it was a dedication of it to the pub-
lic; and therefore, however the defendant might be liable to an
ipdictment, yet the plaintiff could not sue him as for a trespass
to private property. The Court said it was certainly a dedica-
<ion te the public, so far as the public had occasion for it, fer a
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tight of passage, but it never was understood to be a transfer of
the absolute property in the soil. A similar opinion was advanc«
ed at Nisi Prius, by Lord Ellenborough, in Rez v. Loyd, 1
Camp. p. 260, which was an indictment for obstructing a high-
way. Itappeared, that the place in question was a narrow pas-
sage lying on the rorth side of Snow Hill, in the city of London,
called “Cock Court;”” and being of an oblong shape, led from
one part of this street to another, without having any outlet else«
where. The louses about it, once belonged to the same indi-
vidual; and the defendant, having purchased those at the top of
the Court, built a wall across there, intercepting all communica-
tion between the two sides, unless by way of Snow Hill. Till
then, the passage had been open as far back as could be remem-
bered; and though it could, in general, be of no use to those walk-
ing up and down Snow Hill, the route being circuitous,yet it was
a public convenience when the street was blocked up by a crowd, -
The passage had been long lighted by the city of London, and
there had never been any chain across it, or any mark to denote
it’s being private property. Lord Ellenborough thought,that ifpla-
ces are lighted by public bodies, this is strong evidence of the
public having a right of way over them; and to say, that this
right cannot exist because a particular place does not lead con-
veniently from one street to another, would go to extinguish all
highways, where there is no thoroughfare. ‘“If the owner of the
soil (he said) throws open a passage, and neither marks by any
visible distinction, that he means to preserve all kis rights over it,
nor excludes persons from passing through it, by positive prohib-
itation, he shall be presumed to have dedicated it to the public.”
Time, however, in every instance, where the question has
some directly before the Courts, has been considered an impor-
tant feature in the case. Indeed, it is certain, that other Judg-
es have viewed the subject in a very different light, from Mr. J.
Chambre; and it may confidently be laid down, that whenever
a public right of way in a road or street, is claimed on the
ground of a presumptive dedication, it is essential, in order to
establish such presumption, that the owner of the eoil has for
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séme period, submitted to the general usage. "(Mathews on
Presump. Ev. 31%.) But what precise time may be considered
demonstrative of the land owner’s acquiescence has not yet been
determined. Although the lapse of twenty years may not be
necessary, yet the incompetency of a lapse of two, or three
years has been expressly decided. Thus,in Rer. v. Hudson,
Strange 909, which was an information in 5 Geo. 2 for stopping
up a common footway: the defendant produced a lease made for
56 years, of the way, to the intent it might be a passage during
the term; and the term expired in 1728. Raymond. Ch. J.
held the defendant not guilty, and as to the leaving the way open
since, he said, that would not be long enough to amount to a gift
of it to the public. In one case siz years, (vid. the case alluded
in the note 11 East 376 n.) and in another, before Lord Kenyon,
where the user began during the existence of a lease which had
since expired, eight years were held sufficient. (Rugby Chari-
ty v. Merryweather in the note 11 East 376.) But Lord Ken-
yon’s opinion has not received the general approbation of the
later judges. If, said Lord Ch. J. Mansfield, “eight, or six
years be enough to shew a relinquishment to the public, why
may not one? Why may not half a year? It would then. be
necessary for every reveisioner, he said, coming into posses-
sion of his estate after a lease, instantly to put up fences all
around to prevent dedications.” (Woodyer v. Hadden 5 Taunt.
142.) Inthe case of Wood v. Veal 5 B. and A. 454, Holroyd J.
thought that the above opinion of Lord Kenyon ‘“was somewhat
shaken by the observations of Lord Ch. J. Mansfield in Woodyer
v. Hadden.”” Andin the same case, Best J. observed, “no man
has a greater respect for the learned Judge who decided the case
of the Rugby Charity, than I have, but I think that decision
was a departure from principles usually received in the law.”—
Every case of this sort, it is probable, would be determined by its
ewn circumstances; and as in the case put by Mr. J. Chambre,
where an intention to dedicate is plainly signified from the out-
set, a submission te the public usage for six or eight years, or
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possibly for a less period, would preclude the owner of the land
from re-asserting his right.

But under whatever circumstances a street beginsto be pub-
Fcly used, the unmolested enjoyment of it for the time limited by
the statute of limitations, with a knowledge of the owner of the
inheritance, must be deemed conclusive evidence of a dedicatinn.
(Gelatian v. Gardner 7 Johns. 106.) For the general principle
being admitted, that acquiescence for some period of time will
establish the public right, it follows, by analogy to decisions con-
eerning privale rights of way, that twenty years will operate to
establish that of the public. And the Sup. Court of the state of
Vermont have lately decided to that eflect. The period pre-
scribed in that State, for the right of entry upon lands, is fifleen
years. The case referred to related to the green square in the
village of St. Albans, which was not laid out by public authority,
or conveyed by deed, but was dedicated about 35 years before by
the then proprietor of the land. It was cleared up andlevelled by

_the inhabitants, and has been constantly used as a public square
ever since. Recently, the grantee of the proprietor, asserted a
elaim to it; and an individual, under him, placed a building on
the square. An indictment at common law, for a nuisancetoa
_common highway, was found by the Grand Jury: the verdict of
guilty rendered by the petit Jury: and the questions of law re-
served to be settled by the Supreme Court. 'The Supreme Court
decided, that in order to constitute a public highway, it was not
mecessary that it should have been surveyed, laid out, and re-
corded, &c. agreeably to the statute; but that a highway might
be created by a simple dedication of the land to the public use
by the proprietor, or owner, and the reception of it by the public;
that fifteen years use, was sufficient evidence of the dedication,
and acceptance; that therefore, the public would acquire a right
to use it as a highway, which could be enforced against even the
proprietor; and that for any obstruction toit, an indictment lay
at common law.!

* Vid. The Kt. Albane’ Repertors, of Jantars 2%, 1824,
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' WHETHER FRAUD IS A SUFFICIENT ANSWER, IN AN

ACTION AT LAW, TO A PLEA OF THE STATUTE OF LIMITATIONS.

The very important question whether fraud committed under
such circumstances, as to conceal a knowledge of it-(and thus
prevent a plaintiff’s assertion of his right within the time
limited by the statute of limitations,) be a sufficient answer
to a plea  of that statute in a court of law, is a ques-
tion which has been the occasion of conflicting - decisions. In
Great Britain there isclearly a marked and manifest distinction
between a plea of the statute of limitations in a court of law,
and in a court of equity. The effect of such a plea in a
court of equity is well given by Lord Redesdale.  Although
the statute, he says, does not, in terms, apply to suits in
equity, it has been adopted there, as arule prescribed by the leg-
islature. Andthe reason he offers, why, if the fraud has been
concealed by the one party, until it has been discovered by the
other, within six years before the commencement of his suit, it
shall not operate as a bar, is this: that the statute ought not in con-
science to run; the conscience of the party being so affected, that he
ought not to be allowed to avail himself of the length of time.! In-
deed, it may be considered as a well settled maxim, in equity, that
"no length of time is a bar, in cases of fraud. The only instance,
however, afforded by the English books, in support of this posi-
tion, in & court of common law, is where the replication, after set-
ting forth the means by which the plaintiff, had been defrauded,
went on to state, that the plaintiff, at the time of the assignment,
and of paying the money, was ignorant of the falsehood of the
assertions, and of the fraud so practised upon him, and did not
discover them, until within the space of six years next before su-
ing out of the writ. Lord Mansfield was of opinion, that the
replication had charged no fraud on the defendant, but said, ‘‘there
may be cases, which fraud will take out of the statute of limita-
tions.”” 'This dictum of Lord Mansfield, was considered by Mr.

L

1Hoveden v. Lord Annesley, 2 Sch. & Lef. 684. and vid. Kane v. Bloodgood,
7 Johns. Ch. Rep. 90. Coster v. Murray, b Jolns. Ch. Rep. 522.

* Bree v. Holbeck, Poug. 654.

18
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J. Spencer, in an important case in the State of JVew-York,' asthe
only instance, in which, such a position was ever advanced in
Westminster Hall, and he thought, that as his Lordship had an in-
clination to intrench on courts of equity, that mere dictum could
not be regarded as authority. It is stated, however, in a late
English treatise on the law of contracts, (Chit. on Con. 313,)
that it appears not to be settled, whether fraud in the defendant
prevents, or suspends, the operation of the statute upon a pecunia-
ry demand, arising against him upon such fraud. But, the same
author in continuation says, there would probably be much diffi-
culty at law, in setting up, even an undiscovered fraud, of which
the defendant was conusant, as an excuse for not suing for a
debt within six years.

It has, at any rate, been expressly decided, in this country, by
courts of law, that where there is fraud, the statute does not op-
erate, until the party is conscious of it.* Thus, in the Supreme
Court of Massachuselts, a question arose on a replication which
showed the impracticability, if not impossibility of discovering the
fraud. The replication stated, that the defendant fraudulently and .
deceitfully concealed the bad foundation of @ road he had engaged -
to make, the unsuitable materials, and the work unfaithfully ex-
ecuted, by covering the same with earth, and smoothing the sur-
face, so that it appeared to the plaintiffs, that the contract had
been faithfully executed. Parsons, C. J. held, that the replica-
tion must disclose a fraudulent transaction in the defendants, by
which the time when the cause of action accrued, must have
been fraudulently concealed fromthe knowledge of the plaintiff,
until a period within six years before the action was commenced.
And, that, where the delay in bringing the suit is owing to the
fraud of the defendant, the cause of action against him ought not
to be considered as having accrued, until the plaintiff could obtain
a knowledge that he had a cause of action; and that if this knowl-
edge is concealed from him by the defendant fraudulent-
ly, the court would violate a sacred rule of law, if they permitted

iTroup v. Smith, 20 Johos. 8.
2Jones v. Conoway, 4 Yeates, 109. Massachusetts Turnpike Company v.
Field, 3 Mass. Rep. 201. Homer v. Pish. 1 Pick. 436. Wells v. Fish, 6 Pick. 74.
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the defendant to avail himself of his own fraud.! The only cases
referred to by C. J. Parsons are the before mentioned authority
of Lord Mansfield, Bree v. Holbeck, and the South Sea Company
v. Wymonsdell.* The Supreme Court of the State of New-York,
discarded entirely the above doctrine. And Spencer C. J. while
he admitted it to be sound in equity, thought that courts of law are
expressly bound by the statute: 'That the statute related
to specified actions, and declares that such actions shall be com~
menced and sued within six years next after the cause of such
actions accrue, and not after,—thus, not only affirmatively declar-
ing, that within that time, these actions are to be brought, but inhib-
iting their being brought after that period. He knew, he said, of
no dispensing power, which courts of law possess, arising from
any cause whatever, and it seemed to him, that where the legis-
lature in the same statute, gives an extension of time in case of
reversal of judgment, in cases of infancy, coverture of the feme,
&c. that it would be an assumption of legislative authority to in-
troduce any other proviso. The plaintiff’s case, he said, might
be a very hard one, but that afforded no reason for construing
away a statute of great public benefit, and which, in many
cases, is a shield against antiquated and stale demands.’ The
same doctrine is adhered to in North Carolina and Virginia,
where the remedy in cases of fraud, &c. is confined to courts
of Chancery.* But at the October term of the Circuit Court for
the District of New Hampshire, 1828, Sherwood v. Sutton,® be-
fore Mr. J. Story, in an action on the case for deceitful represen-
tation in a sale, the statute of limitations was pleaded in bar. The
plaintiff replied that there was a fraudulent concealment of the
deceit until within six years. It was held, that the replication

1 Massachusetts Turnpike Company v. Field 3 Mass. Rep. 201.

23 P. Wms. 143. The Supreme Court of the State of Maine have also recog-
nized indirectly the same doctrine. Thus, they have decided, that where money
has been paid more than six years for a consideration recently discovered to be

of no value, and nofraud is imputable, the statute is a good bar. Bishop v. Lit-
tle, 3 Greenleaf, 405. :

_ ¥Troup v. Smith, 20 Johns. 33.

‘Hamilton v. Sheppard,2 Murphey, 115. Callis v. Waddy, 2 Munf. 511,
3Not yet reported. -
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was a good answer to the plea. The opinion of the learned
judge, was founded on the ground, that in England there isa

uniform course of equity decisions in favor of the doctrine, and
no inconsiderable weight of common law authority in the same *
direction, and none, not even a dictum against it; that in Amer-
ica, courts of law in at least four States, have adopted it; that if
a different rule be proper in States having a general equity juris-
prudence, the same rigid construction ought not to apply to the
other States, where it is excluded; and that in the State courts
which are governed by a legal jurisprudence, most consonant
with and influencing that of New-Hampshire, it has been estab-
lished in the most solemn manner,

—+-

THE NEW LAW SCHOOL IN DEDHAM, MASS,

It will doubtless be recollected, that Theron Metcalf, Esq. of
Dedham, Massachusetts, announced, several months since, his
plan of opening a law school in that town. This plan:has since
been carried into effect. His course of lectures commenced on
the first day of October last. It is gratifying to learn, that the
prospects of this new institution are highly satisfactory. Mr.
Metcalf, we understand, is desirous that the pupil, before he -
comes to him, should have an .acquaintance with the standard
writers on moral philosephy, and also some knowledge of natural
law and the law of nations. The plan which this gentleman has
adopted in his instruction is not so.much to.go over a great deal
of ground, and give an acquaintance with a variety of -subjects,
as itis to bring his pupils to a very careful analysis and thorough
understanding of a few of the most important subjects, and
then teach them how to investigate all other legal topics as they
advance in their professional studies, whether under other  in-
structions, or alone, after their admission to the bar. Mr. Met-
calf is one of those lawyers whom “Juvat accedere fontes,” and
he, accordingly, requires of his pupils a careful and even skep-
tical perusal of the reported cases referred to in his lectures;
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expecting them to master these cases between the lectures. If
they find time for other reading, he advises them lLow to em-

ploy it. Another thing required, is, the frequent discussion of
questions put into the form of real ifc, at the bar—questions

connected with the subject of a preceding lecture, and of Mr. M's
own suggestion or selection. In the course of instruction a-lopt-

ed, Coke upon Littleton and the doctrines of the feudal system
are discarded from the pupil’s notice for the first two years.—

The lectures commence with the subject of contracts, for this rea-

son, that the law of contracts is principally founded on the basis of
ethics and general law. It should not however be inferred that
Mr. Metcalf entertains a disrespect for ancicnt law, for, we may
venture to say, there is no lawyer in our country, who hasex-
plored the recesses of legal antiquity more thoroughly, or who
has attached more importance to Glanville, Fleta, the Year Books

&-c. than that gentleman. But when he assumes the office of
conducting the inexperienced student to a competent knowledge
of jurisprudence, he judiciously avoids the danger of discouraging
him in the outset, by the perplexing and.complicated doctrines of
tenures and estates; to comprehend which, the student is too of+
‘ten obliged to have recourse, in the words of Lord Coke, “to
some other time, and some other place.”

The manner in which Mr. Metcalf iectures on the subject of
contracts is as follows: Beginning with simple contracts, he
treats at large of every part of the extended definition of a con-
tract, as given by Mr. Chitty Jun. viz: “a mutual assent of two
or-more persons,competent to contract, founded on a sufficient
and legal motive, inducement, or consideration to perform some
legal act, or omit to do any thing, the performance whereof is
not enjoined by law’’ (vid. Chitty on contracts p. 3.) As to the
requisite of mutual asscnt —he undertakes to shew that the as-
sent must be free as well as mutual; and discusses in relation
to the same point the law of duress and also the law asit regards
mistake, or what the civilianscall error in re, shewing the distinc~
tion between the civil and common law in the application of the
principle. He then proceeds to shew, that the assent must be
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fairly obtained, referring to the fraud which will annul
the contract. The parties competent to contract are made the
next subject for consideration; and here, the incapacity of idiots,
lunatics, drunken persons, slaves, infants, femes covert, outlaws,
and persons attainted receive a due share of attention. The
doctrine as regards infants Mr. Metcalf investigates very mi-
nutely. Outlaws and persons attainted are considered in refer-
ence to the provision of the constitution of the United States as
to attainder. The law as to agents, attornies, partners, guar-
dians, corporations, administrators, &ec. is the next subject of
attention. Then comes the subject of consideration, which Mr.
Metcalf treats with great particularity. In considering “the
thing to be done or omitted,” the doctrine of illegal contracts is
very fully investigated, more especially, of those contracts
which are collateral to those that are confessedly illegal. Then
comes the interpretation of contracts, and their obligation under
the Constitution of the United States. The distinction between
simple and speciality contractsin relation to the abovementioned
points isregularly noticed. Then the different kinds of simple
contracts, as bailments, sales &c. &c. receive attention. Next,
the remedies for breach of simple contracts, with the rules of
pleading and evidence are carefully stated; and next, the reme-
dies &c. for a breach of specialty contracts. Pleading, it is
intended, shall be treated of with great thoroughness.

It is not our design in giving this notice to eulogize the gen-
tleman who has assumed the important duty abovementioned.—
We shall nevertheless hazard the assertion, that the strictest in-
quiry can result in nothing short of the most complete convic-
tion of his ability and qualifications.

The Supreme Court, and Court of Common Pleas of Massa-
chusetts each sit four weeks in Dedham, which affords a great
advantage to the law students. For beauty of situation and
salubrity of air, that town is surpassed by few, if any, in this
country. Its vicinity to Boston and Cambridge (the distance
being only about ten miles) will doubtless be considered as
another advantage. The terms of instruction are One Hundred
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Dollars per annum, and pro rata for a less period. Two

dollars and fifty cents per week will obtain unexceptionable
board and lodging. :

—_—

EFFECT OF THE CONFESSIONS OF A PRISONER

UNDER A HOPE OF PARDON.

[FROM A LATE ENGLISH PAPER.]

The case, which was tried at the last assizes at Taunton,
before Mr. Justice Littledale, now came on for argument before
the twelve judges, upon the point of law reserved by the learned
judge. The prisoner was indicted for the wilful murder of Ma-
ria Bagnell, his fellow servant, at the house of a lady of the
name of Cox, residing at Bath. On being apprehended, he de-
nied being concerned in the murder, and cndeavored to make it
appear that the deed had been perpetrated by thieves, who had
broken into the house. A day or two after his apprehension,
and while he was laboring under the greatest depression of
mind, the chaplain of the gaol, whom he sent for, so strongly
excited his feelings by representations of the inefficacy of all
religious services unless he made a full confession of his crime,
that the prisoner was induced to confess his guilt, which he had
previously denied in the most positive manner, both to the chap-
lain and gaoler, by the latter of whom the confession was given
in evidence against him on his trial. Previous to its being re-
ceived, Mr. Serjeant Bompas and Mr. Moody (the prisoner’s
counsel) objected to it as inadmissible ; but, after considerable
discussion, the learned Judge received it, reserving the ques-
tion of its inadmissibility for the opinion of the twelve judges.
The prisoner was convicted, and received sentence, but his ex-
ecution had been respited until the decision of the judges should
be known. Their Lordships now assembled to hear the argu-
ments of counsel upon the point submitted for their considera-
tion. -

Moody appeared as counsel for the prisoner, and commenc:
ed his address to their lordships by reading a portion of the evi-
dence given on the trial. It appeared that when the chaplain
first visited the prisoner, he found him in a perturbed state of
mind, with the Bible, Prayer-book, and Whole Duty of Man
before him. The prisoner requested the chaplain to read and



6 LAW INTELLIGENCER.

pray to him, saying that he was unable to do so himself. The
chaplain then entered into conversation with him, and read to
him the Communion Setvice, commenting upon it as he pro-
ceeded. He then, in a very impressive manner, exhorted the
prisoner, if he had any weight of sin pressing upon his mind,
to make confession of it, telling him that unless he did so, no
religious consolation could be afforded him. The reverend
gentleman also explained to him the nature and qualities of re-
pentance, and recommended him, if he was guilty of the crime
of murder, to avail himself of the promises of Scripture by mak-
ing a full disclosure. The gaoler, it seemed, had previously
told the prisoner that he believed him to be the murderer ; and
the chaplain also, at one part of the interviews, communicated
his suspicions to the same eflect, and repeated,. that while the
prisoner concealed his guilt, no religious advice could afford
him any real comfort. The prisoner became greatly agitated,
and the chaplain thinking he was about to make a confessicn,
proposed sending for the gaoler to receive it. ‘I'he prisoner did
not, however, make the disclosure on that occasion ; but after a
second interview with the chaplain, (having become very much
affected by his discourse,) he made a full confession to the gaol-
er, who, as stated above, deposed to it on the trial. The chap-
lain, who was also examined as a witness, stated, that he did not
tell the prisoner that if he made a confession, it would be better
for him in this world, but only that it would be better for him
before God. The gaoler stated, that he cautioned the prisoner
before making the confession, and recommended him not to dis-
close any thing unless it was what he wished the mayor and
magistrates to be made acquainted with; for every thing he said
would be communicated to them. A subsequent confession was
made before the mayor of Bath, after a formal caution to the
prisoner to avoid making it if he wished to avert the conse-
quence of its being used against him. This second confession
was reduced to writing, and given in evidence on the trial. The
prisoner afierwards made other confessions to the constables,
who also deposed to them at the trial. 'The learned counsel
having read the evidence disclosing the facts as stated above,
proceeded to argue, that the conviction was illegal, having been
founded on evidence that could not be legally received. It was
an admitted rule of law, that no evidence could be received
against a prisoner, unless it had been made voluatarily, uninflu-
enced by threats or promises, or hopes-or fears. In the present
case, the prisoner had asserted his innocence, so long as he had
retained his self-possession, and had not made the confession
that was given in evidence against Lim until he had been prac-
tised upon by the chaplain, who had worked both upon his spir-
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itual and his temporal hopes and fears. It was clear that the
chaplain, acting perhaps with the best motives, had lent the in-
fluence of his sacred character in aid of the police, with whom
he was in constant communication. The learned counsel then
proceeded to comment upon the facts contained in the evidence
of the chaplain, showing the efforts he had used, during two suc-
cessive days to bring the prisoner’s mind into a state to confess
his guilt. He had positively asserted his infocence until, suf-
fering under the extreme of depression and agitation, hie feel-
ings had been worked upon, and then he was induced, ander
the belief of bettering his condition in this world; to make the
confession he had done. The learned counsel then cited seve-
ral cases from Burn’s Justice (wheré, he said, all the important
decisions upon the subject were é&ollected) to show that a con-
fession made under such circemstances was not admissible evi-
dence. In the case of Rex v. Sarah Neate, who had been con-
victed of arson, on confession made, first to her mistress, whose
house she had burned, and who told her thatif she confessed,
God would forgive her, but did not tell her she herself would not
forgive her, and also had the next day made the same confession,
to a person who told her that her mistress had declared to him
that she had confessed having burned the house, the twelve
judges, after a solemn argument, decided that the prisoner’s mis-
tress, when she told her, that if she confessed, God would
forgive her ; having concealed from her that she herself would
not forgive her, the confession was mnot voluntary, and could not
be received in evidence against the prisoner, and as the second
confession was the consequence of the first, that was also inadmis-
sible. In the case of Rex v Sexton, (for Burglary) which was
tried before the present Chief Justice of the Common Pleas, at
Norwich, evidence was given by the constable who had the
prisoner in custody, that the prisoner said, “If you will give
me a glass of gin, I'll tell you all about it.” Two glasses of gin
were given him, and he made the confession which was tender-
ed in evidence, but the learned judge refused to receive it, as
not being made voluntarily, and observed that officers ought not
to be allowed to tamper with prisoners for the purpose of extort- -
ing confessions from them. In the case of Rex v. Retford, (for
muirder) which was tried at the Devon assizes for 1823, the
same learned judge directed an acquittal under circumstances
very similar to the present. In that case it appeared that the
clergyman had gone to the prisoner, who was in custody ata
public house, and without giving him any caution that his con-
fession, if he made any, would be used against him on his tri-
al, obtained from him a confession, after having dwelt upon
the heinousness of the crime and the denunciations of Scripture

19
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against it. The learned Judge in that case said, the prisoner
had been thrown off his guard, having considered his spiritual
adviser his confidential friend, and therefore the confession could
not be given in evidence against the prisoner. In the present
case the confession had been made under a hope of the prison~
er’s of obtaining some immediate temporal and spiritual consola-
tion, after he had been tormented by religious pains and terrors.
The learned counsel repeated his observation, that the chaplaim
had exceeded his duty in this case. He had perverted the in-
fluence which his sacred office gave him over the mind of the
prisoner, and had extorted from him the confession by exciting
his hopes and fears. The chaplain had, in fact, made himself the
tool of the police, who, finding that the charge could not be
established against the prisoner without his own confession, em-
ployed the chaplain to practise upon the prisoner in that way,
which no other person had the opportunity of doing. ’

Lord Tenterden said he saw no ground whatever for imputing
to the chaplain that he had improperly lent himselfto the purpos-
es of the magistrates. He had gone to the prisoner at his own
desire.

Moody said, he was aware that the prisoner had expressed a
wish to have the chaplain sent for, but it appeared that before
he went to the prisoner, the chaplain had an interview with the
mayor, whom he also saw after his first interview with the pris-
oner ; and the inference to be drawn from that circumstance
was, that the chaplain was acting as the immediate agent of the
police, and assisting in their purposes. It was, he contended,
impossible that the conviction could be held legal upon
evidence of a confession obtained under such circumstances
as the one in question had been. The prisoner had been led to
believe that an open confession was essential to absolution ; and
thus had a false impression been created on his*mind. He had
been worked into a state of religious terror, and thought that
unless he made a confession he should be entirely deprived of
comfort or consolation in this world. Their Lordships had no
idea of the impressive manner of the chaplain, and how much
it was calculated to influence the mind of a person in the situa-
tion of the prisoner. Those only who heard him give his evi-
dence on the trial could imagine the effect of his exhortations
and admonitions to the prisoner. The impressiveness of his
manner was felt by every one in court, and by none more than
by the learned judge. Littledale J—His manner was certain-
ly very impressive. The Learned Counsel then proceeded to
make some further general obervations, and referred to a case
in 1. Haggard, in which Lord Stowell had declared, that confes-
sions of prisoners was a species of evidence, which ought to be
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regarded with distrust as being likely to be received in évidence
against him. It would have the effect of altogether depriving
prisoners of spiritual assistance; for it would go forth to all the
gaols in the kingdom, that if any of their unhappy inmates, with
the painful feelings that became their situation, were to accept
of the pious services of the clergyman, the probable conse-
quence would be, that he would work so on their religious feel-
ings, and the agonized state of their minds, as to induce them
to make a confession which would afterwards be given in evi-
dence against them. With such an impression they would
abandon all idea of having any communication with the clergy-
man, whose sacred character, too, would suffer materially by
the opinion which would then prevail, that they took advantage
of the religious distresses of prisoners, and exerted the influ-
ence which their spiritual office gave them, to procure confes-
sions of guilt for the purpose of securing the prisoner’s convic-
tion. At present the prevalent opinion in gaols was, that the
chaplain never interfered with the temporal concerns of the pris-
oners unless at their own request, and the prisoners therefore -
reposed confidence in their spiritual advisers ; but if once they
should be imbued with an impression that the clergyman comes
to them, not to administer religious consolation, but to induce
- them, by the exercise of spiritual influence, to make a confes-
sion of their crimes before trial, in order to use those confes-
sions against them, they would henceforth consider that sending
for the clergyman, was the same thing as delivering themselves
up to the executioner ; and those who stood most in need of re-
ligious consolation would be then totally deprived of its bless-
ings. Such a consequence as this would be a greater evil than
allowing a prisoner to escape from the hands of justice. At
the conclusion of the learned counsel’s argument, which occu-
pied nearly three hours, their lordships adjourned the further
consideration of the case, [To be continued.]

-+-

JUDICIARY INTELLIGENCE.

| Supreme Court of Maine.—The fifth volume of the Reports of
Cases adjudged in the Supreme Court of Maine, is now pre-
paring for publication by Mr. Greenleaf, and is already in
press. _

Supreme Cowrt of Massachusetts.—After a laborious term in
Boston for seveial weeks, it being the regular term for hearing
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sad deciding law questions, this court, on Monday, fith April,
adjourned until Tuesday, the ninth day of June next, when some
interesting and important cases are to be heard.

The Reports of Cases adjudged in this Court have lately been
published i No. 1, of the sixth volume of Pickering’s Reports.

Bupreme Cowrt of the Slate of Connecticut.—The sixth volume
of the cases adjudged in this Court, has lately made its ap~
pearance. '

Bupreme Court of New York.—The volume 1st, of Mr. Wendell’s
Reports, containing the cases adjudged in this Court, has lately
been published. r. Wendell’s predecessor, it will be recol-
bected, was Mr. Cowen, who has been created a Circuit Judge
of the state, for the fourth circuit,

Court 3‘ Chancery of New York.—Vice Chancellor—The fol-
fowing bill has been brought into the House of Assembly : An
act for the appointment of Vice Chancellor for the first circuit.

The people of the State of New York, represented in Senate
and Assembly do enact as follows :

Bec. 1, ere shall be an officer of the Court of Chaneery

who shall reside in the city of New York, and be denominated
the Vice Chancellor of the First Circuit,
" Sec. 2. He shall be of the degree of Counsellor of the Court
of Chancery; shall be appointed in the same manner, and hold
this office by the same tenure as the Circuit Judges, and shall
recejve an annual salary of dollars, to be paid quarterly out
of the general fund of the State.

Bec. 3. Afier the thirty first of December next, he shall have
gnd execute the jurisdiction and power, and perform the duties,
which by the revised statutes are conferred upon and required to
be performed by the Circuit Judge of the first Circuit, as a Vice
chancellor of the Court of Chancery—and as to such jurisdiction,
powers and duties shall be substituted in the place of the said
Circuit Judge. And all the provisions of the Revised Statutes
which are applicable to the said Circuit Judge as a vice Chan-
eellor, shall be considered as applying to the Vice Chancellor
of the first Circuit, to be appointed under this act.

Sec. 4. Until the third part of the Revised Statutes shall
eommence and take effect as a law, the Vice Chancellor of the
first circuit shall hear and decide such matters and causes in
in Equity, pending in the Court of Chancery, as may be refer-
red to him by the Chancellor for that purpose, under such regu-
Iations as the Chancellor may prescribe—but all decrees and or-
ders made by him shall be subject to the appellate jurisdiction of
the Chancellor.

Supreme Court of the United States.——The Supreme Court ad-
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journed on Friday, the 20th March. During the session fifty
three causes were disposed of, which left on the docket one hun-
dred and one causes, one week of the term, it will be recollected,
was entirely lost, in consequence of the absence of several of
the Judges, whose arrival at Washington was, by unavoidable
circumstanees, delayed. Had it not been for this circumstance,
the docket would have been still more reduced.

The decisions of the late term will be published in Philadel-
phia, in the course of July next.

Circuit Court of the U. S. First Circuit,—The fourth volume
of the Reports of the Cases adjudged in this Circuit, before Mr.
J. Story, has been for some time in press, and will very soon
be published. Mr. Mason is still the ftepor,ter.

—+—~

LATE AND IMPORTANT DECISIONS.

JAquatic Rights. At the Yorkshire Summer Assizes, in Au-
gust last, in the case of Burbeary vs. Greaves, the plaintiff con-
tended he had a right to have the water of a rivulet come to his
land; and cemplained that the defendant had wrongfully prevent-
ed the water from coming to his land, and that thereby he had
sustained a damage. Mr. J. Bailey said “If the diversion was
intended to be for temporary purposes only, then, unless actual
damage was done, the plaintiff was not entitled to make a com-
plaint, or to bring an action. But if he was deprived of the wa-
ter in such a way, that he sustained damage; or if the deprivation
was intended to be permanent, a verdict must be found for the
plaintiff.” The Jury gave a verdict for the plaintiff, and 40s.
damages. Mr. J. Bailey,—“Do you find that the plaintiff has
sustained any damage?” The Foreman,—*Yes.” ([Shefficld
Mercury of August 2, 1828,

Liability to Mililary Duly. 1In the case of the Siafe v. Fort,
lately determined in :iyle Superior Court of Georgia, the question
presented was, whether the defendant, who was one of the Justi-
ces of the Inferior Court, could be required to perform military
duty. Judge Davies, who gave the opinion of the Court, referred
to the Constitution of the U. States, which gives to Congressthe
power to provide for the organizing, &c. of the militia ; and al-
so to the act of Congress of 1792, for carrying this power into
effect,—the first section of which exempts all persons who were,
or might thereafter be exempted by the laws of the respective
States; from Militia duty. His opinion was that under this ex-
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emption, must be included, as well those persons who were ex-
empted by the statufe laws of the States, as those who were ex-
empted by the Common Law, in those States, where the latter
had been adopted. It was admitted, that by the common law, all
Judicial Officers are privileged from Militia duty; though they
had not been expressly excepted by the Legislature of Georgia.
The Judge concluded his opinion as follows :

¢ Upon the whole and after the best investigation which I am
enabled to give the subject, I am constrained to believe that the
Legislature was disposed to leave the subject of exceptions to be
regulated by those rules and principles which were of force be-
fore the passage of the act of 1792, so far as they were applica-
ble to the condition of the country, and our system of govern-
ment. I am not disposed to consider this question with refer-
ence exclusively to the common law principle which is applicable
to such questions, but to consider it with reference to those prin-
ciples which grow out of the existing state of things, and the form
and structure of our government, and the order and arrangement
of its various departments. Without laws no government can
exist, and unless the laws are regularly administered, they be-
come a mere mockery, and inefficient for the purposes for which
they were designed. Subject those officers to whom the Consti-
tution has given the power, and upon whom it has imposed the
duty of expounding and administering the laws to the performance
of militia duty, and you prostrate and render dependent one of
the departments of the government, and deprive the citizens of
that security for their lives and property which it should be the
object of every government to secure to them, and in no govern-
ment, in a more eminent degree than that under which it is our
happiness, and should be our pride to live,

he defendant is therefore discharged.”

Trover.—English Court of Common Pleas.—Stephenson v.
Hart.—This was an action of trover, to recover the value of cer-
tain goods which the defendant, who is a carrier, had undertaken
to convey safely from Birmingham to London, but which by his
alleged negligence, were not delivered at the place to which
they were directed, in consequence of which they were lost to
the plaintiff. The case was tried before Lord Tenterden at
Warwick, during the last summer assizes, when it appeared
that the plaintiff, who is a person in business in Birmingham,
had disposed of goods to the value of 30l to a man who stated
his name to be West, and who tendered abill of exchange, drawn
as it appeared, by a person named La Conte, and accepted by
another person equally unknown to the plaintiff, who notwith-
standing, agreed to take the bill in payment and received instruc-
tions from West to send the goods by the carrier’s wagon, direct-
ed to him at No. 27, Winchester-place, London. The plaintiff
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accordingly packed them up, and having directed them as in-
structed, he sent them to the defendant’s office, and booked them
for carriage to London, to be delivered as directed. The goods
arrived in London in due course, and were carried to No. 27,
Winchester-place, where it was ascertained that no such person
as West had ever resided there, and they were therefore carried
back to the defendant’s booking office, where they remained for
a very considerable time, until at length the defendant received
a letter from West, directing him to send them to him at the Pea-
hen at St. Albin’s, which was immediately done, and West got
possession of them. Ifi the mean time the bill became due, and
it was ascertained that no such person as the drawer and accept-
or were in existence, and the bill was a mere fraud. The plain-
tiff then made inquiry about the goods, &nd finding that they had
not been delivered as he directed, he brought the present action
against the carrier, to recover their value ; and the jury having
heard the whole of the evidence, reiurncd a verdict for him for
the full amonnt,

Wilde Serjt. in the course of the last term, moved for a rule
calling on the plaintiff’ to show cause why that verdict should not
be set aside, and a new trial granted, on the grcund that the ver-
dict had been returned contrary to the evidence givenin the
cause.

Bosanquet. Serjt. a few days since, showed cause against the
rule, and the case was then fully argued by the counsel on both
sides, but the court having a doabt in its mind, as to whether this
action was maintainable as an aetion of trover, desired that Mr,
Sergeant Bosanquet would address them on that pomnt, which
the learned Sergeant did at some length ; and after having heard
him throughout.

Park. J. and’ Burrough, J. were of opinion that the action
would stand as an action of trover, and they were further of
opinion, that as the bill had been proved to be a complete fraud,
and that the goods had been obtained from the plaintiff by a per-
son who never intended to pay for them, that, in fact; he (the
plaintiff) had never disposed of his right in them, and it being
further proved that they were not delivered at the place to which
they were directed, although it was true that they had fallen in-
to the hands of the person for whom they were originally intend-
ed, that the plaintiff was competent to maintain this action ; and
that from all the circumstances which appeared before them, they
saw no reason to disturb the verdict, and were therefore of opin-
ion that the rule which had been obtained should be charged
with costs.

Gaselee J. agreed with the rest of the Court as to the correct-
ness of the verdict; but was of opinion that the action could not
have been maintained as an action of trover. His dissension on
this point, however, would not alter the judgment of the court, as
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his two learned brothers had decided against him,—Rule dis-
charged.

Drawing Lots for a Verdict. In alate case in the English
Court of ﬁxchethr, & rule was moved for, to shew cause why the
verdict found at the assizes should not be set aside and a new tri-
al granted. One of the grounds upon which it was contended,
that the verdict must be set aside, was, that the Jury had decided
the issue of the question referred to them by drawnng lots. The
‘Counsel was aware, that the Court would not receive the affida-
vits of any of the jury in support of thizfact; but he hrad the af-
fidavits of the officer of the Court, by whom they were locked in-
to the juryroom, and another person, who severally swore that
they overheard the jury discussing the merits of the case; they
at length came to a division, when there appeared six in favor of
the plaintiff, and six for the defendant; that a second discussion
took place, after which it was found that there were seven one
way, and five the other. A juror then proposed to decide the
verdict by tossing up a halfpenny, which proposition was réjected;
that soon afterwards they heard a juror observe, that if they did
not find their verdict before 12 o’clock that night, it being Satur-
day, the judge would order them to be lockr:(f up until Monday
morning; that this observation was followed by a proposition to

- place two pieces of paper, one long and one short, m the hand of
one of the party, and to decide the verdict by drawing lots in that
way; that a silence for a short time ensued, after which the
heard several voices exclaim, “There, then, ’tis for the plaintiff;"
that the jury then knocked, and on their return into Court, gave
their verdict for the plaintiff accordingly. The learned counsel
cited several cases, showing that verdicts given in this way by
lottery, had been set aside.

The Court granted a rule to show cause.

—t—e
LITERARY INTELLIGENCE.,

Law of Presumptive Evidence.—A gentleman of the bar of
high professional standing in Boston, is now engaged in pregu-
ing an American Edition of Mathews, on the doctrine of Pre-
rumption and Presumptive Evidence. The plan which he bas
adopted, it is said, cannot fail to render the work extremely valu-
able to the American Lawyer.

Law of Fiztures.—The London edition of the work of Ameos
and Ferrard, on Fixtures and other property, partaking of a real
and personal nature, with an Appendix containing partial rules
and directions respecting the removal, purchase, valuation, &c.
of Fixtures, is now in press in New-York, and will be published
with notes and references to American cases.
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Vol. L. JUNE. No. 6.

EQUITABLE JURISDICTION.—No. 1.

IT his been observed by the celebrated Beccaria that “ the
Jaws are always several ages behind the actual improvement of
the nationt which théy govern.’® This remark evinces that he
did not adinit the truth of the prevalent opinion, that existing-
political establishments are the result of reasoning and legisla-
tion a priori. That these establishments owe their origin
to experience and change of circumstance, there can be no ques-
tion. The laws of Wisby and of Oleron, for example, succeeded,
and were the result of the discovery of the art of navigation, and
the consequences which attended it. And but little reflection
and observation is necessary to convince any one, that society
must have long existed, and its different appearances frequently
exhibited, before human foresight could devise a suitable plan for
the government of nations. The first advantage which is sug-
gested by the consequences of social intercourse is that of order;
and accordingly regulations are made, and systems for obtain.-
ing justice are invented with the view of securing that advan-
tage. As the commerce of mankind becomes more extensive,
new regulations become requisite. Butin every nation which
has yet existed, civilization and commerce have always been in
advance of civil and municipal institutions. The accumulation
of wealth—the unequal division of it—and other circumstances
created by the rapid progress of commerce, luxury and refine-
ment, could never have been effectually provided for in anticifa-
tion. And thus, in deciding disputes by general rules, justice

20
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may be often grossly violated, in consequence of the imapplicabils
ity of those rules to the circumstances of each particular case.
“It is most certain,” says Lord Hale, ‘“that time and long expe-
rience is much more ingenious, subtle and judicious than all the
wisest and acute wits in the world, co-existing can be. It dis-
covers such a variety of emergencies and cases that no man
would otherwise have imagined; and in most things relating to
laws there are thousands of new occurrences, and entanglements
and coincidences and complications, that could not possibly be
at first foreseen.”

Experience has indeed completely demonstrated, as it respects
judicial remedies and proceedings, that certain deviations from
the strict letter ofthe law, are oceasionally inevitable. In Rome,
when the twelve tables were established, it was supposed that the
power of magistrates would be kept within certain and fixed
limits; but in less than a century afterwards the Praetors assum-
ed a power of much greater latitude, which was not disputed.—
Upon their introduction to office, these magistrates, |like others,
were obliged to govern their proceedings by the established
law. They however, soon perceived, that by adhering to the
strict letter of the law, they would be unable to dispense justice
according to its spirit; and hence it was that a more enlarged
authority was assumed which gradually introduced a new and
peculiar system. So the highest point of the authority of the
Chancellor of Great Britain formerly consisted in cancelling the
King’s letters patent, when granted contrary to law, yetin time
he became invested with the jus praetorium, and exercised a
discretionary power ‘entirely distinct from the one derived from

the leges or standing laws. This acquisition of a new and' dis-
tinct power by the Roman Preetor and the English Chancellor,
was the inevitable result of the wants and necessities which were
gradually occasioned by the progress of society and the exten-
sion of civilization and commerce. Even the commonwealth
which boasts of the venerable Penn as its founder, like the above
mentioned countries, has with respect to the constitution and
regulation of courts of justice, shown itself far in the rear of the
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growing exigencies of a flourishing, enlightened and commercial
people. The legislative department of the commonwealth of
Pennsylvania, while it has established various legal tribunals, has
not yet created a tribunal similar to that over which the Chancel-
lor presides in England; and the consequence has been, that its
courts of law have been compelled, in order to administer the
substantial principles of justice, to assume, in imitation of the
Pretors of Rome, a latitude of jurisdiction not originally contem-
plated. And the action of ¢jectment in Pennsylvania has thus
been made an equitable action in order to enforce the execution
of a trust and the conveyance of an estate, without any authori-
ty expressly delegated to that effect. This assumption of juris-
diction may at first startle the reader, but it is not without au-
_thority to sustain it, and is not unprecedented. The Court of
Sessions in Scotland, without any power expressly delegated,
are governed by the rules of conscience in abating the rigour of
the law, and giving aid to such as in a court of law are without
remedy. And this power Sir George Mackenzie considers to be
inherent in the Supreme Court of every country, where no sep-
arate court of equity has been established. (Mack. Law of
8cot. p.29.) By such means Pennsylvania has been placed in
advance of many of the other States, whose interests have met
.with the same inexcusable neglect from the representatives of
the people.

We are sensible that there is not any one feeling more liable
to mislead opinion than national vanity. We nevertheless
venture upon the assertion, that there is no country in which

.the body of the people are more honest and well informed than
in ourown. It is this honesty which induces them too often to
_confide unadvisedly in those who make professions for the pros-
perity of the body politic—but it is this knowledge which finally
corrects their mistake by enabling them to detect incapacity and
unfaithfulness in their public servants. Those politicians who
have been finally convicted by the popular judgment of a com-
plete subservience to selfish considerations, and of a settled plan
to excite passions and prejudices, with the view of advancing’
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their own personal interests, have always been remarked for
“their attempts to defeat a sure and permanent administration of
justice—for their hostility to every institution which is intended
for the development of concealed frauds, and for their exertions
to destroy every plan devised for the discovery and exposure of
“secret extortion. A court of equity, in the eyes of these men,
“has always appeared terrible,and consequently they have em-
ployed every artifice to render it a monster in the eyes of the
‘people. The people in some of the States have nevertheless had
the wisdom and energy to establish such a tribunal. The peo-
ple of the other States have watched the experiment and the
" success attending it; and are accordingly growing more and
" more disposed to follow the example. They are beginning to
" perceive, that a discovery on oath is often the only mode for ob-
- taining that redress which the most common intellect would de-
cide to be just. They are beginning to perceive, that when a
party, for a valuable consideration, agrees to convey, he must
" convey; and that when a dishonest partner seizes the papers and
effects of a partnership concern, he should be compelled to re-
store them. They are beginning to perceive, that the subject of
trusts alone (which is but one of the branches of equitable juris-
* diction) embracing, as it does, the duties of executors, adminis-
“trators, guardians, agents, and factors, affords frequent and
complicated controversies, the adjustment of which requires an
"authority altogether distinct from the ordinary authority of a
court of common law. They are, in fact, beginning to learn,
that a Chancellor’s authority so far from being an authority
which is exerted perfectly ad misericordiam, is as much restrict-
ed by precedents as that of any judicial magistrate whatever;—
“while, at the same time, it is qualified to afford the relief which
lustice requires, but which is not attainable by any other means.
Under these circumstances, the legislative bodies of this coun-
try cannot much longer remain inert spectators of the mani-
fold and insufferable inconveniences arising from the defect of
equitable jurisdiction.
" We have alluded to the restraints imposed upon a court of
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equity by precedents. That the celebrated Lord Nottingham,
-who has been styled ¢ the father of equity,” considered that

-cases in equity, however they may vary, are to be decided

upon fixed principles, most clearly appears from the plan

he adopted and partially executed, of reducing into one com-
prehensive view all the doctrines of the English Court of
‘Chancery. It will be recollected too, that Lord Nottingham
lived when equity science had not advanced very far, if at all,
from a state of infancy. In Bond.v. Hopkins (1 Sch. & Lefr.

-428,9) we find the following declaration in relation to this sub-
‘ject, by Lord Redesdale—*Courts of equity have no more pow-

er than courts of law, and they decide new causes as they arise
by the principles on which former cases have been decided, and

.may thus illustrate or enlarge the operation of those principles:

But the principles are are as fixed and certain as the principles

on which courts oflaw proceed.” Inthe case of Vose v. Grant,

in Massackusetts (15 Rep. 522) the duty of a Court of Chance-
-ry was considered by Judge Jackson “not to establish new rules
unknown to the common law, but to apply and enforce those
principles of the common law which cannot be enforced by the

-other courts.” '

The report which was made to the legislature of Massachu-
setts in 1808, and printed by its order, recommending the estab-
lishment of an independent court of equity, deserves a perusal
from every statesman, and indeed from every citizen in the coun-
try. . The authors of this reportrefer to the fact so'well known to
every lawyer, that courts of equity are distinguished from courts
of law by the jurisdiction exercised by the former, in those cases
in which the latter, from their manner of proceeding, either can-
not decide at all upon the subject, or cannot decide conformably
with the principles of substantial justice. The report then pro-.
ceeds as follows:—

“Whenever a complete, certain and adequate remedy exists at
law, courts of equity have generally no jurisdiction.  Their pe-
culiar province is to supply the defects of law in cases of frauds,
accidents, mistakes, or TRusTs. In cases of fraud, where an in-
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strument is frandulently suppressed or withheld from the party
claiming under it, where an unconscientious advantage has been
taken of the situation of a party; where a beneficial property is
injuriously misappropriated; equity interferes, and compels com-
Plete restitution. In cases of accident, or mistake, where a con-
tract has been made respecting real or personal estate, and by
reason of death it cannot be completed; or where by subsequent
events, a strict performance has become impossible; where, in
consequence of a defective instrument, the intention of the par-
ties is in danger of being defeated; or where a want of specific
erformance cannot be compensated in damages; equity admin-
1sters the proper and effectual relief. In cases of trust, where
real or personal estate by deed, will, or otherwise, is confided te
.one person for the benefit of another; where creditors are im-
properly preferred or excluded; where numerous or discordant
interests are created in the same subject matter; where testa-
mentary dispositions, for want of a proper trustee, are not ful-
filled; and where fiduciary estates are, by connivance or obsti-
‘nacy, directed to partial or unjust purposes; equity applies the
principles of conscience,  and enforces the express or implied
trusts according to good faith.
‘Sometimes, by fraud or accident, a party has an advantage in
proceeding in a court of ordinary jurisdiction, which must nec-
.essarily make that court an instrument of injustice, if the suit
be suffered; and equity, to prevent such a manifest wrong, will
interpose, and restrain the party from using his unfair advantage.
Sometimes, one party holds completely at his mercy the rights
-of another, because there is no witness to the transaction, or it
liesin the privity of an adverse interest; equity in such cases
.will compel a discovery of the facts, and measure substantial
justice to all. Sometimes, the administration of justice is ob-
“structed by certain impediments to a fair decision of the case in
a court of law; equity, in such cases, as auxiliary to the law, re-
moves. the impediments. Sometimes, property is in danger of
‘being lost or injured, pending a litigation; equity there inter-
poses to preserve it. Sometimes, oppressive and vexatious suits
are wantonly pursued and repeated by litigious parties; for the
preservation of peace and of justice, equity imposes in such cas-
_es an injunction of forbearance.
“These are a few only of the numerous cases, in which uni-
versal justice requires a more effectual remedy than the courts of
‘ecommon law can give. In proportion as our commerce and
manufactures flourish, and our population increases, subjects of
this nature must constantly accumulate; and, unless the legisla-
ture interposes, dishonest and obstinate men may evade the law,
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and intrench theniselves within its forms in security. One or

two striking instances, applicable to our present situation, will

illustrate these positions.: In this Commonwealth no adequate
remedy exists at law to unravel long and intricate accounts
between merchants in general; and between partners the remedy

is still less efficacious to adjust the partnership accounts. A re-
fractory or fraudulent partner may seize the books, papers, and
effects of the firm, amf cannot by any process be compelled to
disclose or produce them. In many instances, therefore, neither
debts can be recovered, nor accounts be adjusted by them, un-
less both parties are equally honest, and equally willing. Great

evils have already arisen from this cause, and still greater must

arise, unless equity be brought in aid oflaw. In cases of pecu—

nriary and specific legacies, no compiete remedy lies to compel a

marshalling of the assets, or an appropriation of them according

to the intention of the testator; and where the interests of the
parties are complicated, great injustice must often ensue. In

cases of trusts, created by last wills and testaments, whick are

already numerous, no remedy whatsoever exists to compel: the
person on whom the fiduciary estate devolves, to carry them:in-
to operation. He may take the devised property, and if his con~
sciende will permit, may defy all the ingenuity and all the ter-
ror of the law. Mortgages afford a great variety of questions of"
conflicting rights, which, when complicated, are beyond the-
Yedress of the ordinary courts; nay, more, may often be the in-
struments of iniquity under their judgments. A discovery om
oath seems the only effectual mean of breaking down the bar-

riers, with which the cunning and the fraudulent protect their

injustice. The process, by which the goods, effects, and credits.
of debtors are attached in the hands of their trustees, isoften in-

efficient, and sometimes made the cover of crafty chicanery.—

Perhaps too in assignments of dower "and partition of estates,
where the titles of the parties are questionable and intricate, or

the tenants in possession are seized of particular estates only; it

will be found that courts of equity can administer the only safe
and permanent relief.

‘The committee are not aware of any solid objection to the es-
tablishment of a court of equity in this Commonwealth. The
right to a trial by jury is preserved inviolate; and the decisions
of the court must be governed as much by settled principles, as
courts of law; precedents govern in each, and establish rules of
proceeding. ';he relief granted is precisely what a court of law
would grant, if it could; for equity follows the law. The leading
characteristics of a court of equity are, the power to eviscerate
the real truth by discovery of facts upon the oath of the party



162 LAW INTELLIGENCER:

charged; the power to call all parties concerned in interest, hows
ever remote, before it; and the power to adapt the form of its
Judgments to the various rights of the parties, as justice and
conscience may require.’ "

' For the above extracts from the report referred to, we ate in-
debted to the very sensible and accomplished author of the arti-
ele, éititled “Chancery Jurisdiction,” in No. @ of the North -
American Review, for 1820, who says, he dccidentally found
that important document when searching for papers for another
purpose. The object of the report was unfortunately not ac<
complished, but since the period when it was made, the General
Court of Massachusetts has cured many of the defects therein
thumerated by extending the equity of powers of the Supreme.
‘Qourt of the Commonwealth. And so far as appearances may
be relied on, many years will not elapse, before Massachusetts
will be numbered among those States who have succeeded in
establishing a separate and independent court of chancery.

The existence of a court of equity, as a separate and indépend-
ent tribunal was first known in Great Britain. In other Euro-
pean countries the necessity for such a tribunal, has been, in a
great degree, avoided by the rules and doctrines of the civil law,
which very much resemble the principles and practice of the
system of equity law, which has grown up, and been matured in
England. The partiality of the ecclesiastics in that country, for
the civil law, made it an object of great aversion among the peo-
ple; and this, together with the impracticability of reconciling it
with an institution, “the like whereof the whole christian world
hath not” (says Lord Coke) meaning the #rial by jury—had the
effect of frustrating all attempts to introduce that law as a substi-
tute for the indigenous law which had immemorially existed, and
which was in many respects extremely well adapted to the genius
of the English nation. The struggle between these two systems
of law had not long terminated in England, in favor of the latter,
before it was discovered,that it was necessary some power should,
exist, similar to that of the Roman Prastor for affording relief -
when the positive law was silent or inadequate; and for eliciting
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truth upon the defendant’s oath, when it was required by the sub-
stantial principles of justice. This is the power which is exer-
cised by the English Court of Chancery, and which has been
called by the appropriate name of equitable jurisdiction. '

A general view of the origin and progress of equity jurisdiction
in England inay possibly aid in increasing the inclination in favor
of its establishment in this country, which has been manifested
during the last twenty years. We shall, accordingly, in our next
number, offer some minute and illustrative information on that
head, which has been gleaned from recent publications.

IS —

LAW OF HUSBAND AND WIFE.

POWER AND LIABILITY OF THE WIFE TO SUE AND BE SUED AS A
FEME SOLE. '
{The following communication is from the pen of a correspondent, who is re-
markable for his strict examination of adjudged cases.]

I~ the second volume of Kent’s Commentaries, p. 132, the
"learned author refers to Mr. Gwillim’s opinion as expressed in
his edition of Bacon’s Abridgment, (Baron and Femne M.,) and to
a dictum of Lord Loughborough, (2 Ves. Jr. 145,) that <“if the
wife be divorced a mensa et thoro, she can sue and be sued as a
feme sole.” “I do not find,” says Mr. Kent, “any adjudged
case to the point. I should apprehend that she could sue alone
for any injury to her character or person, or separate property.
It would seem to be indispensable that she should have a capaci-
ty to act for herself, and the means to protect herself, since she is
withdrawn from the dominion and protection of her husband.” An
earlier intimation of this kind,was made in Stevens v. Tott,(Moore,
666,) where “it seemed to the court that in case of a divorce a mensa
et thoro the wife might sue without her husband, as in case of his
~ being exiled.” Vid. also, 1 Dane’s Abr. 358, In page 214, of
the same volume of his Commentaries, Mr. Kent says, in a note,

21
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¢ gince the preceding sheets were put to press, I have met with
the Jate case of Lewis v. Lee, in the English Court of K. B. re-
ported in 3 Barn. & Cress, 291, (S. C. in 5 Dowl. & Ry. 98,) in
which it was adjudged, upon demurrer, that though a woman be
divorced, a mensa et thoro, and lives separate and apart from her
husband with an ample allowance as, and for, her separate main-
tenance, she cannot be sued as a feme sole. 'Whether this de-
cision is to be received as law in this country, in preference to
the opinions of the editor of Bacon and of Lord Loughborough,
must be left for future judicial discussion.” In the case of Dean
v. Richmond, (5 Pick. 461,) the Supreme Court of Massachu-
setts, in a judgment rendered in April, 1828, decided conforma-
bly to the opinion of Mr. Kent, that a wife divorced, a mensa,
&c. may sue and be sued as a feme sole, for property acquired or
debts contracted by her subsequently to such divorce. The
same court had previously decided, (15 Mass. Rep. 196,) that a
wife thus divorced might sue her husband for alimony decreed
to her upon the divorce. And in South Carolina, a wife was al-
Jowed, (1 Const. Rep. 453, Prather v. Clarke,) by prochein ami
to maintain a suit, in her own name, against a sheriff, for an es-
cape of her husband who had been committed by attachment for
not performing a decree for alimony. Vid. 2 Stark. Ev. 699, note
1, Metcalf’s Ed.

In pages 130 and 131, of the second volume of Kent’s Com-
mentaries, the author states, (as an exception to the general rule,)
that the wife of a foreigner residing abroad, may sue and be sued,
as a feme sole. He cites Deerly v. the Duchess of Mazarine, (1
Salk. 116. S.C. 1 Ld. Raym. 147.) 2 Esp. Rep. 544. 587.
(two suits against the Duchess de la Pienne, in which Lord Ken-
yon held her liable on her contracts made while her husband was
on the continent,) and 1 Bos. & Pul. 357, De Gaillon v. L’ Aigle.
In the case of a native, Lord Kenyon thought the law was differ-
ent, as the animus reverfendi would be presumed. Mr. Kent
says,  this is the extent of the English authorities on this sub-
ject.” But he overlooked the case of Kay against the same
Duchess of Pienne, tried in 1811, (3 Campb. 123,) when Lord
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Ellenboroiigh held, that asher husband had lived within the realm,
before he entered into the Swedish service, she was not liable to
be sued as a feme sole. There was noimpediment to his return
into England, as there is in a case of abjuration and exile, and
he non-suited the plaintiff—thus overruling the two prior deci-
sions of Lord Kenyor. A motion was made to the full court, to
set aside this non-suit, “but the court fully concurring with the
direction of the Chief Justice at nisi prius, refused a rule to shew
cause.” The distinction thereforé in the English law is not
(what Mr. Kent supposes,) between the wife of a foreigner, and
the wife of a native Who is absent, but between the wife of a for-
eigner who has lived with her in England, and is not disabled to
return, and the wife of a foreigner who has never thus lived
there. In De Gaillon v. L' Aigle, it did not appear that the hus<
band had ever beenin England. In Gregory v. Paul, (15 Mass.
81,) it appeared that he had never been in this country—and Put-
nam, J. in giving the opinion of the court, in that case, relied,
in part, at least, on that fact. ¢ Her husband,” says he, “is an
alien, and never was, and is not expected ever to be, in this coun~
try.” Such also was the case of the Duchess of Mazarine. Lord
Ellenborough says, ¢ her husband never was in England, (3
Campb. 124.) In Abbott v. Bailey, (6 Pick. 89,) the Supreme
Court of Massachusetts decided, that a married woman who had
long resided in that State—her husband having always been, and
still being an inhabitant of New-Hampshire, and having driven
her from his house by his cruelty, was entitled to sue as a feme
sole. New-Hampshire was, for this purpose, regarded as a for-
eign country. It is noticeable that neither in this last case, nor
in Gregory v. Paul was the decision in 3 Campb. 123, referred
to by the Court, or the counsel, though the principles of that de-
cision were adopted. .

In the first volume of Peters’ Sup. Court Reports, p. 108, Du-
val J. says, if a husband voluntarily abandons his wife, and she ob-
tains credit as a feme sole, it is settled law that she is liable to be
sued for her debts so contracted.” This, itis true, is an extra-
judicial dictum. But coming from such a source, it tends to cm-
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barrass, if not to mislead the profession. The common law has
no such principle, nor do the cases referred to by the Judge at
all sustain him. It is doubtless a mere unfortunate slip, as we
know that one of the Justices of the Supreme Court of the Unit~
ed States, on being enquired of concerning this point, expressed
his total ignorance that any such principle had been adopted in
any part of our country, and his surprise at finding this dictum in
the printed opinion of his venerable associate.

In the very recent case of JAbbott v. Bailey, Chief Justice Par-
ker says, (6 Pick. 92,) ¢ if a husband of Massachusetts deserts
his wife, and removes into another State, making no provision
for her, and forbidding her to follow him, the wife remaining in
Massachusetts, working for her support, the husband never in-
tending to return, it would amount to an abjuration of his native
State, and his wife would have the privileges, and be liable to the
burdens of a feme sole. This obifer dictum is quite as startling
~ to those of the profession who regard settled doctrines as entitled
to respect, as the above mentioned dictum of Mr. J. Duval. If
any point is clear, it is this, viz.: that there is in England, no
such thing at common law as abjuration of the realm in any legal
sense, or with any legal effect, since the statute of 21 James 1, c.
28. Abjuration was a sworn banishment, or an oath taken to
forsake the realm forever. It was a commutation of punishment
for a crime, and induced civil death. The party, who had com-
mitted felony, might flee to a church or church yard, before he
was apprehended, and could not be taken thence to be tried for
ais offence. But upon a confession of his offence, before the
proper officer, he was admitted to his oath to abjure or forsake
the realm within forty days. As this state of things was found
often to operate only as a perpetual confinement to some sanctu-
ary, the statute before mentioned abolished the privilege of santu-
ary, and this abjuration thereupon ceased. That there was any
thing of this sort in any part of the United States, nobody will
pretend. Nor will any lawyer suppose, that the courts in Eng-
land would regard the wife of an emigrant, who is naturalized in
this country, and has abjured his allegiance to George IV, as a
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feme sole for any purpose. The whole course of authorities
shews the contrary. Vid. Staunford’s Pleas of the Crown,
Book II, c. 40. 2 Inst. 629. 4 Bla. Com. ¢. 26. 11 East. 300.
In the Minor,.ch. 1, sec. 13, will be found this passage—* In
the right of offenders, who by mischance fall into an offence mor-~
tal out of sanctuary, and for true repentance run to monasteries,
and commonly confess themsclves sorrowful, and repent—such
offenders, being of good fame, if they require tuition of the
church, king Henry II, at Clarendon, granted unto them, that
they should be defended by the church for the space of forty days;
and ordained that the towns should defend such flyers for the '
whole forty days, and send them to the coroner, at the coroner’s
view. It is in the election of the offender to yield to the law, or -
to acknowledge his offence to the coroners, and to the people, '
and to waive the law ; and if he yield himself to be tried by law,
he isto be sent to jail, and to wait for either acquittal or condem-
nation. And if he confess a mortal offence, and desire to depart-
the realm, without desiring the tuition of the church, heis to o
from the end of the sanctuary ungirt, in pure sackcloth, and there
swear that he will keep the straight way to such a port, or such
a passage, which he hath chosen, and will stay in no parts twa
nights together, until that for this mortal offence which he hath -
confessed in the hearing of the people, he hath avoided the realm,
never to return during the king’s life without leave, so God him.
help, and the holy evangelists ; and afterward let him take the:’
- sign of the cross and carry the same ; and the same is as much '
asif he were in the protection of the church.” Britton gives'’
substantially the same description of this antiquated proceeding.
Kelham’s Britton, c. 16. By statute 35 Eliz. c. 2. popish recu~
sants were required, upon their corporal oath to abjure the realm
of England, and all other the Queen’s Majesty’s dominions for-
ever—and thereupon to depart at such haven and port, and with-
in such time, as should be in that behalf assigned and appointed’
by the officers before whom the oath was taken. Nothing like
this ever existed in this country, and of course the incidents and
effects of abjuration, whether upon the offender or his connex-
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ions, have no place in our laws. What the law oucnr To se,
and what the law 1s, are two entirely different questions.

>—

LAW OF PARTNERSHIP.—No, 1.

OF THE CONTRACT oF PARTNERSHIP AND WHO ARE LIABLE AS
: PARTNERS, '
[ The following valuable comutunication has been received from a correspondent.}

"PARTNERsHIP may be defined an agreement between two or
more persons, to join together their money, goods, labors, skill,
either or all, for the joint prosecution of some lawful business ;
the gain or loss of which, is to be divided proportionably be-
tween them.! The evidence of this contract may consist either
in instruments under seal, called articles of co-partnership, as is
most usual, in proof of express oral agreements—or in mere in-~
ferences and presumptions, from the acts and declarations of the
parties.! Any persons, sui juris, may enter into it. An infant
may, by law, be a partner, and will be entitled to share the gains,
if any, of a partnership ; but by setting up his minority as a de-
fence, may shield himself from its losses.s Femes covert are
incapable of this, as of most other contracts ; and though not un-
frequently entitled to shares in banking houses and other mer-
cantile concerns under positive covenants—yet, their husbands
in such cases, become partners in their stead.* Partnership, as
appears from the definition, implies an agreement between the
parties to it. Hence, every joint possession does not constitute
the possessors, partners ;—for this may have arisen independent-
ly of the election of either.® Thus, legatees and donees of one

! Wats. on Partn. 1. Gow on Partn. 1—2, 3 Kent's Comm.- 2. Forbes’
Inst. Scot. Law, part 25 B. 3. sec. 3. page 184.

$Gow on Partn, 6—7. )

3 Goode v. Harrison, 5 B. & A. 157.

¢ Gow on Partn. 3.

53 Kent’s Comm. S.

.
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and the same subject are not as such, partners.! For the same
reason, the executors and representatives of deceased partners
do not as such, succeed to the state and condition of partners ;¢
although there is a community of interest between them and the
surviving members of the house, until the partnership affairs are
closed.®* The personal qualities of skill and industry which might
have formed the sole inducements to the contract on the part of
the survivors, may not exist in the representatives of the deceased
member of the firm.
 Again, partnership as defined, implies a voluntary joining of
goods, &c. for the prosecution of some common business. Thus,
joint purchasers, although their joint possession is by their own
consent, yet, inasmuch as it may not have been gained for the
purpose of carrying on a common business ; but for mere con-
venience in buying or holding, are not because joint purchasers,
partners. To be partners, they must be jointly concerned, not
only in the purchase, but the future sale.4 If the purchase be on
separate, and not on joint account, yet if the interests of the pur-
chasers are afterwards mingled, with a view to a joint sale, the
partnership exists from the time that the shares are brought into
a common mass.s

The common business too, for the prosecution of which the
contract of partnership is made, must be lawful ; that is, neither
. immoral in itself, nor prohibited by the laws of the country in
which, as a contract, its validity is either directly or indirect-
ly questioned ; since in this view, the law recognizes no
distinction between mala prohibita and mala in se* Thus,
a partnership for importing prohibited goods,” would be held

1Roll, 114. Gow on Partn. 7.

® Pearce v. Chamberlain, 2 Ves. Sen. 34.

3 Ex parte Williams, 11. Ves. 3. .

¢ Hoare et al. v. Dawes and another, Doug. 371. Coope v. Eyre, 1 H. Blacks.
37. Holmes v U.Ins. Co. 2 Johns, Cas. 329. Post v. Kimberly, 3 Johns, Rep.
470. Osborne v. Brennar. 2 Nott & McCord, 427.

"5 Sims v. Willing. 8 Serg. & Rawle, 103.

¢ Bensley v. Bignold, 5 B. & A.341. Aubert v. Maze, £ Bos. & Pul. 371,

7 Biggs v. Lawrence, 3 Term. Rep. 454. .
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illegal and invalid, as well as one for robbing on thé high~
way.!

Lastly—it is, according to the definition, essential to the ex-
‘istence of a partnership, that the parties to 3t share either in the
‘profit or loss of the concern. Ifthe question of partnership is to
‘be determined merely as between the supposed partners, this
" clause in the definition is ecritically correct, but one may be a
- ‘partner or liable as such fo others, who shares neither in the pro-
fit or loss of the concern by the contract of partnership ; as if
" from friendship he lends his name to the firm for the credit it will
give it.2

The contract of partnership, like all othet contracts, binds on+
ly parties and privies ; and many stipulations which may be of
* great importance in ascertaining their rights and liabilities among
- themselves, may be perfectly unimportant in ascertaining their
- liabilities to others. Partners may mould the contract which
binds them together as they will ; and provided it stipulates for
- nothing contrary to good morals, the law and policy of the coun-
try, as between themselves, it may be enforced. They may lim-
* it their connection to a certain species of business, so that one
partner may not be involved in all the enterprises in which the
" other may chance to engage himself; and provided their acts and
" declarations are consistent with their agreement, they may thus
‘' limit not only their mutual rights and liabilities, but their rights
and liabilities to others.” So too, if two persons not partners in
- general trade, draw a bill of exchange payable to themselves or
- their order, they are partners as to the transaction of the bill, but

- in every other respect continue perfectly distinct.* This princi-

ple has not been extended to the case of two persons signing a
joint note, although, says Chancellor Kent, it is not easy to
perceive a distinction between the cases.’”” Where the con-

! Gow on Partn. 9, n. 2. London Law Mag. No. 1, Art. 1, p. 16, in nota.

% Ex parte Langdale, 18 Ves. 301.

3 Lord Mansfield. Willett v. Chambers, Cowp. 816. Code Napoleon, No. 1841,
- . #Carvick v. Vickery, Doug. 6563, n. De Berkom v. Smith, 1 Esp. N. P. C. 29.
8 Hopkins v. Smith, 11 Johns. Rep. 161. 3 Kent’s Comm. &.
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tract of partnership is silent, as to the mode in which profit and
loss shall be shared by the partiesto it—the civil law implies that
the loss is to be equally borne, and the profits equally divided.!
By the law of England it remains yet questionable, though the
better opinion is certainly in favor of an equal division. Lord
Ellenborough in such a case, left it to the jury to decide what
share of the profits was due the younger partner, under all the
circumstances of the case.? In this case, however, there were
facts which clearly skew that an equal division of the profits was
not intended—and it cannot be considered as fairly decisive of
the general principle. Lord Eldon expressed his dissatisfaction
with this decision, (it being upon an issue cut of Chancery,) and
observed that he could have no conception of the principle by
which the jury on the footing of a quantum meruit could have
held, as was the case, the plaintiff entitled to a quarter share on-
ly ; for as no distinct proportion was ascertained by force of the
contract between the parties, they must of necessity have been
equal partners, if partners in any thing.? ‘

The mode, however, in which profit and loss are to be shared,
is usually settled by the articles of co-partnership ; and the rule
of distribution may be such as the co-partners choose to estab-
lish.¢ They may, if they please, indemnify any one or more
of their number against all losses in the concern, allowing
him or them to share in the profits, if any. It has been
suggested that this would be allowing the member thus indemni-
fied, usurious interest on his investment. This, however, is
not the case ; for although the profits may amount to 15 or 20
- per cent, yet the risk which the partner cven thus indemnified
runs of losing all profit on his investment, will preserve the ex-
cess over the legal per centage, from the taint of usury. And
even if besides an indemnity from loss, the legal per centage was

1 Inst. lib. 3. t. 26. sec. 1.
2 Peacock v. Peacock, 2 Campb. 45.
3 Peacock v. Peacock, 16 Ves. 56.
¢ Gow on Partn. 13. 14.n. 2. Stewart’s Vice Adm. Rep. 33,21. 3 Kent's
Comm. 6. 7. '
22
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sccured to a partner at all events, with liberty to share in the pro-
fits if they justified a larger dividend ; yet even this contract
would not be usurious. The indemnity cannot affect the rights
of creditors—it may prove worthless, and the contingent liability
of the partner for all the losses of the concern, will justify him in
receiving greater profit than legal interest on his investment.
¢ But a partnership,” says Chancellor Kent, *“in which the
entire profit was to belong to some, in exclusion of others, would
be manifestly unjust and illegal. It would be what the Roman
lawyers called societas leonina, in allusion to the fable of the lion,
who, having entered into partnership with the other animels of
the forest in hunting, appropriated to himself all the prey.”
However this may be at the civil law, which has been thought
rather nice than practical, in relation to some matters of con-
tract, we know no rule either at common law or equity, by which
the above agreement of partnership if made by parties legally
competent, without fraud, and upon legal consideration could be
set aside. Our law exercises no guardianship over mature men
in relation to their contracts ; but for the freedom oftrade, leaves
them to consult their own interests, in their own way, so that they
infringe none of its rules. It is therefore well settled by the de-
cisions of Judges, and the decrees of Chancellors, that inequali-
ty of privileges or inadequacy of price, where there is no fraud,
does not impair the validity of a contract.* The maxim of the civil
law is, contractus legem ex conventione accipiunt. That of the com-
mon law is, modus et conventio vincunt legem, which is stronger.
But whatever, by stipulation, may be the rights and responsi-
bilities of co-partners among themselves, their contract can affect
only parties and privies; and each member of the firm is liable

1 3 Kent’s Comm. 7. Dig. 17. 2. 29. 2. Pothier Traite de Soc. No. 12.

" 2Termes de Ley. tit. Cont. Bro. Abr. Tit. Cont. pl. 34. 2 Bl. Comm. 445.
Heathcote v. Paignon, 2 Bro. C. C. 167. Moth v. Atwood, 5 Ves, 845. Emery
v. Wase, Ibid 846. Gwynne v. Heaton, 1 Bro. C. C. 9. pl. 5. Lowe v. Bar-
chard, 8 Ves. 133. Keene v. Stukely, Gilb. Rep. 155. Willis v. Jernegan, 2
Atk, 251. Western v. Russell, 3 Ves. & Bea. 187. Taylor v. Obee, 3 Price,
83. Underhill v. Horwood, 10 Ves. 209. 9 Ves. 246. 10 Ves. 295. 2 Johns.
Chan. Rep. 1. 14 Johns. Rep. 527. 11 Johns. Rep. 855.
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tn solido to the whole amount of its debts, without reference to
his interest, share of profits, or indemnity from loss, by the arti-
cles of co-partnership.: Partnerships with restricted responsibili-
ty are unknown to the common law, though allowed for the en-
couragement of enterprise, upon being registered, in France,
Holland, and indeed throughout the continent of Europe ; and
by statute in England, New-York, Louisiana and Connecticut.*
Large unincorporated associations constitute partnerships; and
every member, (whatever may be the stipulations in the agree-
ment which binds them together,) is liable for all the debts of the
society.’ It has been held by some judges that the members of
such an association, may limit their liability to those with whom
they contract, if there be an express stipulation to that effect
clearly understood by the latter at the time of contracting ;* al-
though in Chancellor Kent’s opinion, such a stipulation would
be looked upon unfavorably, as contrary to the policy of the law ;
and express notice of it must be given to the party dealing with
the company to give it effect.® Between co-partners, who they
are, and how liable and entitled, is to be determined by the con-
tract they have made ; but who are liable to others as partners,
is to be determined by their acts and professinns, to which the
law annexes a liability.* Hence many are liable as pariners, to

! Waugh v. Carver, 2 H. Blacks. Rep. 235. Hoare v. Dawes, Doug. 371.
Grace v. Smith, 2 Wm. Blacks. Rep.998. Hesketh v. Blanchard, 4 East. 144.
Ex parte Hamper, 17 Ves. 404. Ex parte Langdale, 18 Ves. 300. Carlen
v. Drury, 1 Ves. & Bea. 157, Cheap v.Cramond, 4 B. & A. 663. Smith v. Wat-
son, 2 B. &C. 401. Purviance v. M’Clintee, 6 Serg. & Rawle, 259. Gill v.
Kuhn, Ibid 333. Dobv. Halsey, 16 Johns. 40. Shubrick v. Fisher, 2 Dessaus
Ch. Rep. 148. Osborne v. Brennar, 2 Nott & M’Cord. 427.

2 Gow on Partn. 20. Wats. on Partn. 73. 3 Kent’s Cemm. 12. Pr Lord
Loughborough, Coope v. Eyre, 1 H. Black. Rep. 37.

3 Rex v. Dodd, 9 East. 516. Holmes v. Higgins, 1 B. & C.74. Hess v.
Werts, 4 Sergt. & Rawle, 356.

4 Gibson J. Hess v. West. 4 Sergt. & Rawlc, 491. Platt J. Sklnner v. Day-
ton, 19 Johns. 537. (Alderson v. Pope, 1 Campb. 408, case of private partner-
ship.)

$3 Kent’s Comm. 4. 5.

6 Lord Eldon Ex parte Hamper, 17 Ves. 312,
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thud persons, although no contract of partnership was ever en- -
tered into by them.! Where, however, men are liable as part-
ners to others, the legal presumption is, that they are partners by
contract, among themselves ;* for it cannot reasonably be sup-~
posed that any man would subject himself to the burthens, with-
out sharing the benefits of a partnership.

Whether partners in reality or not, who then are liable as such
toothers ? Ingeneral terms, the fund, and the persons credited,
are those liable to the creditors. The trading capital of a firm
invested, is the fund to which credit is originally given. But
credit rises with success. Profits therefore, which are the results
of success constitutes a part of the trusted fund. They who
share them take therefore from the fund to which credit has been
given, and upon the equitable principle, that, qui sentit commo-
dum, sentire debet onus, become justly responsible for debts con-
tracted upon the faith of it. Hence all who share in the profits
of a concern, are held liable as partners for its debts. Credit is
also given to persons on the faith of their skill, exertions, hones-
ty, property; and all who lend this crcdit to a firm, by acting or
speaking as if members of it, become rightly responsible for its
debts, even though they do not share in its profits. They who
are liable to third persons as partners of a firm, may therefore be
divided into three classes.

1st. They who share the profits, and at the same time repre-
sent themselves in‘any way as partners. '

2dly. They who merely share in the profits.

8dly. They who do not share in the profits, but hold them-
selves out to the world as partners.®

Those of the first class are called by Gow, actual ostensible
partners; and are clearly answerable for the debts and engage-

! Gill v. Kuhn, 6 Sergt. & Rawle, 337. Post v. Kimberley, 9 Johns. Rep.
489. Dob v. Halsey, 17 Johns. Rep. 40.

2 Peacock v. Peacock, 2 Campb. N. P. Rep. 45.

3 M'Iver v. [Humble, Lord Ellenborough. 16 Fast. 173.  Simpson v. Felts, 1
M'Cord’s Cha. Rep. 213.
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ments of the partnership.! For the liability of such, there is a
double reason, since they both share the profits, and give credit
to the firm by appearing to bc members of it. The second class
of those liable to third persons as partners, comprises all' who
merely share in the profits of a concern; and it may be laid down
as an established principle of law, that such, for the reasons:
above stated, arc chargeable to third persons for the debts of the
firm, and are called dormant, or sleeping partners.! Another
reason given why a dormant partner should be subjected to the
debts of the firm, is, that otherwise he might receive usurious
interest, since the investment would not be attended with any
risk.2 It is even held, that where the executors of a deceased
partner, not known as partners, carry on the trade with the sur-
vivor exclusively for the benefit of an infant daughter of the tes-
tator, charging her with the losses, and crediting to her the pro-
fits, they are liable as partners to the creditors of the concern;
for they actually do receive the profits of thg trade, and their
subsequent application of them to the benefit of the infant, can-
not vary the responsibility they have thus contracted in a court
of law.* The executors in this case ought to have carried on
the trade under the direction of a court of equity.s In ascer-
taining, however, what is such a participation of the profits, as
will render the participator liable as partner, it should be observ-
ed, that there is a well settled distinction between taking them
as profits, and as a reward of services in the business propor-

1 Gow on Partn. 15. :

2 Metcalf v. Royal Exch. Ass. Co. Barnard. 343. Grace v. Smith, 2 Blackst.
Rep. 998. Ex parte Hamper, 17 Ves. 404. Ex parte Langdale, 18 Ves. S01.
Ex parte Gellar, 1 Rose, 297. Purviance v. M’Clintee, and Gill v. Kuhn, 6 S.
& Rawle, 259. 337. Osborne v. Brennar, 2 Nott & M'Cord. 427. Dobv. Hal-
sef, 16 Johns. Rep. 40. Freel v. Campb. et al. 3 Ilayward Rep. 78. Hesketh
v. Blanchard, 4 Fast. 143. Cheap v. Cramond, 4 B. & A.663. Muzzy v. Whit-
ney, 10 Johns. Rep. 226. Walden v. Shelburn, 15 Johns. Rep. 409.

3 Per Lord Mansfield. Hoare v. Dawes, 1 Doug. Rep. 371.

4 Wightman.v. Townroe, 1 Mau. & Sel. 412.

5 3 Kent’s Comm. 11, n. a. 4 Johns. Ch. Rep. 627.
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tioned to the profits.! Thus, the agent who collects, and the
factor who sells, for & certain per centage on the sums received,
or the price of the goods, are not such partakers of the profits,
as will render them liable to the debts of the house; since though
their compensation is proportioned in some degree to the profits
of the trade, this is rather a mode of paying for labor, than an in-
terest in the profits.®  So one who received a certain per cent-
age on goods sold by his recommendation,® and a broker who
sold goods under an agrecement that he was to retain all that he
could get for them over a certain amount, were held not liable
for them as partners.t Where too, the owner of a lighter agreed
with one, that he should receive one half of her gross earnings
for working her, it was held by Lord Ellenborough, that the lat-
ter was not liable as a partner for repairs done to the lighter.
His Lordship, howéver, was of opinion, that ifthe agreement had
becen that the lighter-man should receive one half of her net pro-
fits, he would have peeiiTiable.® So where one depastured cat-
tle upon an agreemeit, that he was to share equally in all that
could be obtained for them over £20—their original value—it
was held, that he was not such a partner as rendered it necessa-
ry that his name should be joined in an action for the pricee
An agent who has no interest in the goods, but is paid for his
services about them by a certain share of the profits, is held not
liable as a partner.” -Seamen employed in the whale fishery, who
are compensated for their labor by a certain share of the profits
of the voyage—and freighters to India, upon an agreement that
for freight, the ship owners are to receive half profits, are not li-
able as partneis.® In all these cases it should be observed, that

¢ Reid v. Hollinshead, 4 B. & C. 867.

2 Dixon v. Cooper, 3 Wils. 40.

3 Cheap v. Cramond, 4 B. & 4. 670,

4 Benjamin v. Porteus, 2 H. Blackst. 590.

5 Dry v. Boswell, 1 Campb. 329—30.

6 Wish v. Small, 1 Campb. 32930, in nota.

7 Meyer v. Sharpe, 5 Taunt. Rep. 74,

8 Wilkinson v. Frazier, 4 Esp. N. P. Cas. 132. _Rice v. Austin, 17 Mass.
Rep. 197, Muzzy v. Whitney, 10 Johns. Rep. 228.

N
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the persons exempted from liability, are not known or represent-
ed as partners—that they have not contributed to the fund em-
ployed, the stock in trade, or the subject used, and are not in-
terested in them—and lastly, that they do nof participate in the
profits as such ; but that the compensaticn for their services is
mcrely a sum proportioned to them. Lord Eldon, at the same
time that he admits, deplores the existence of the above distinc-
tion, ““as so thin, that he cannot state it as established upon due
consideration.”” It isindeed little better than nominal, and
though too well established by authority to be questioned, is with
difficulty supported on principle.*

A retiring partner, provided his retirement be properly noti-
fied, is not, because he receives a certain and defined annuity
fairly proportioned to his former interest in the profits and good
will of the house, to be held responsible for its debts and engage-
ments.’ The annuity must, however, be certain, defined, and
independent entirely of the casualties of trade, clse the annuitant
will be interested in the profits, and still liable.* Where a part-
nership for seven years was terminated in one year, and the con-
tinuing partner gave the retiring partner a bond for the capital
he had advanced with legal interest, and an annuity of £200 for
six years, if the grantor should so long live, as, and in lieu of his
share of the profits ; the retiring partner to have a right to in-
spect the books—Lord Mansfield held that he was still liable as
a partner, his annuity being casual, as depending upon the life
of the grantor, and the reserved liberty of inspecting the books,
evincing an interest in the profits.” So the reservation of a mere

1 Ex.parte Hamper, 17 Ves. 404. Ex parte Rowlandson, 1 Rose, 89. Ex
parte Watson, 19 Ves. 461.

2 Gow on Partn. 25. See, however, Cary on Partn. 11, who insists that the
distinction is perfectly clear and just.

3 Young v. Axtell, cited in Waugh v. Carver, 2 H. Blacks. 242, which last
aleo see.

4 Per De Grey C. J. Grace v. Smith, 2 Blacks. Rep. 998. In re Colbeck, 1
Buck. 48.

s Bloxham v. Pell, cited in Grace v. Smith. 2 Blacks. Rep. 998,
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contingent interest in the concern by a retiring partner, will pre=
vent a determination of the partnership.! If the retiring partner
besides an annuity receive a per centage on all sales to old cus-
tomers, and to new ones recommended by him, he will still be
liable.s Where, however, in addition to his annuity, he merely
receives legal interest on his invested capital, (allowed to remain
as loan in the hands of the continuing partner,) this does not com-
tinue his responsibility.*

The third class of persons liable as partners, are those who do
not share in the profits of a firm, but hold themselves out lo the
world as members of it.4  The reason of the liability of this class
is well. expressed by Lord C. J. Eyre, in his judgment in the
casc of Waugh v. Carver® ¢If,” says he, ‘“a man will lend
his name as a partucr, lre becomes as against all the rest of the
world, a partner, not upon the grounds of the real transaction
between them, but upon general principles of policy, to prevent
the frauds to which creditors would be liable, if they were to sup-
pose they lent money to three or four persons, wherc in fact
they lent it only to two of them, to whom, without the others,
they would have lent nothing.” It was accordingly held, by
Lord Kenyon, that though in point of fact, parties were not part-
ners, yet if one so represent himself, and by that means, get
credit on goods for another, he shall with that other be liable for
them.* The law cannot, of course define any particular acts as
rcpresentations by one, that he ismember of a firm. In De Ber-
kom v. Smith & Lewis, the person sought to be charged as part-

1 In re Colbeck, 1 Buck. Rep. 48.

2 Young v. Axtell, cited in Waugh v. Carver, 2 H. Blacks. 212.

3 Grace v. Smith, 2 Blacks. Rep. 998.

4 Per Abbott C. J. Goode v. Harrison, 5 B. & A. 156. Per Lord Eldon Ex
parte Langdale, 18 Ves. 301. Young v. Axtell, cited in 2 H. Blacks. 242. Gui-
don v. Robson, 2 Campb. 302. Parsons v. Crosby,5 Esp. N. P, C. 199.

5 2 H. Blacks. 235.

6 De Berkom v. Smith & Lewis, 1 Esp. N. P. C. 29. Young v. Axtell, per
Lord Mansficld, cited in 2 1. Blacke. 242. Ex partc Matthews, 3 Ves. & Bea.
125,
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ner, directly represented himself as such to the plaintiff, and in

such a case there could be no doubt.! In Young v. Axtell and
another, it appeared that she suffered her name to be used in bills
“made out for goods sold to the customers; and this was held suf-
ficient to render her liable, even though the plaintiff at the time
of dealing, did not know she was a partaer or that her name was
used.! In this tase however, besides the above fact, there was

an agreement between Mrs. Axtell and the other, that she.

should receive an annuity, and also a sum proportioned to the quan=
tity of -goods sold to her old cudtomers, and persons of her recom-
mending.¢

In order, however, to render one liable as a nominal partner,
it must be shown that he directly or passively consented-to the
use of his name;* else he is no party to the imposition practised
on the creditors; and ought not to suffer for it. It has therefore
been held, that where ample notice has been given by a seced-
ing partner of the dissolution of the partnership, he was not lia-
ble on bills of exchange, accepted in the name of the old firm,
his name being used without his authority, and he never having
interfered in the business of the concern, after dissolation.®

—*-

EFFECT OF THE CONFESSIONS OF A PRISONER

. UNDER THE HOPE OF PARDON.
[Continued from the last number of thg Law Intelligences.]

Tue Judges having met to hear the further argument of the

Counsel in this case—
The Counsel for the prosecution, contended that the confes-

' De Beckom v. Smith, Sup.

2 2 H. Blacks. sup. see also, 6 Sergt. & Rawle, 338.
3 Young v Axtell et another, Sup.

4 Guidon v. Robson, 2 Campb. 302.

% Newsome v. Colet, 2 Campb. 617.
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sion had been obtained by means quite distinct from any sup>
posed-influence of the chaplain. Their Lordships would remem~
ber that the prisoner had made three separate confessions—one
to the gaoler; one before the mayor, which was reduced into
writing; and another to the two constables. The first of them
was made out about an hour and an half after the second inter=
view with the chaplain, on Friday, the 1st of February, after the
prisoner had had ample time to deliberate, and after a distinct
warning given him by the gaoler, that what he disclosed would
be communicated to the magistrates. It was clear, therefore,
that the confession was not the result of hopes and fears excited
by the chaplain, but had been brought about in consequence of
what the gaoler told the prisoner he had heard from his wife.
With respect to evidence by confessions generally, the law of
England admitted such evidence unless there were circumstan-
ces to warrant a fair and reasonable inference that the confes-
sion was untrue, The great caution in receiving confessions
arose from an anxiety to avoid any approach to the practice of
the civil law, which had recourse to torture to obtain confessions.
The opinions of two criminal judges, Foster and Blackstone,
that confession was the lightest and least to be depended on of any
evidence, had been quoted by his learned friend Mr. Moody; but
it was observable that the observations of those learned judges
applied more particularly to the statute of William, with regard
to treason. (gonfession was acted on to a great extent in this
country—so great, indeed, that he believed in one case out of
every ten the confession of the accused wasreceived in evidence.
Lord Chief Baron Gilbert, in his Beok on Evidence, had de-
clered that confession was the best and most satisfactory evi«
dence ; but then it must be made volantarily; our law, which
will not force a man to criminate himself| differing in this respect
from the civil law, and following the law of nature, which en-
joins man to self preservation. Confession extorted by exciti
hopes or fears in the aceused were rejected, because, under Sl:ﬁ
circumstances, they might be untrue ; but it was a mistaken no-
tion that confession could not be received because they had been
obtained by improper means. The general rule was, that a con~
fession must be free and voluntary, without the flattery of hope,
or the torture of fear ; but if there were circumstances to show
that the confession was true, it could not be rejected. In the
case of a prisoner tried before Chief Justice Erye, for receiving
stolen goods, the prisoner’s confession was tendered in evidence;
but it being proved to have been made under a promise of for-
giveness, it was rejected. It was then argued that the finding
of the stolen goods, which had taken place in consequence of
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the confession, could net be received in evidence ; but Chief
Justice Eyre said that was a mistake—the confession was re-
Jected because the promise made to the prisoner might have in-
duced him to confess what was not true ; but that promise could
not alter the fact of the finding of the stolen goods. Now, with
respect to what had passed between the chaplain and the prison-
er in the present case, a good deal had been said as to the im-
propriety of the chaplain’s conduct. It was quite immaterial to
the question now before their lordships whether the chaplain had
acted improperly or otherwise; and he, (Mr. Folett,) was not
there as the advocate of the chaplain; but he would take the lib-
erty of saying, that all who had heard him give his evidence at
the trial felt convinced that he was most strongly impressed with
-a sense of religion, and that if he had erred on this occasion, he
had erred from conscientious motives, and under a strong sense
" of sacred duty. He had betrayed no confidence—he had not
gone to the ?risoner uninvited, but was sent for by the gaoler at
the prisoner’s own request. On the trial he appeared, not as a
witness for the Crown—he was not even examined by the Grand
Jury. It was intended originally not to call upon him to give
evidence at all. He was not in Taunton at the commencement
of the assizes, and it was not until the prisoner’s counsel, being
advised of the circumstances under which the confession was
made, intimated their intention to object to its being given in ev-
idence, that he was sent for, the counsel for the prosecution hav-
ing then determined to call him as a witness, in order that the
Ensoner might have the benefit of any thing that might arise in
is favor from the chaplain’s testimony. e learned counsel
proceeded to comment on the facts proved by the chaplain on
the trial, of his having strongly exhorted the prisoner if he were
guilty, to confess his crime to God, and to make all the atone-
ment in his power to man; as otherwise prayer could be of no
benefit to him; but if he were innocent to maintain his innocence.
The learned counsel contended, that in thus acting, the chaplain
had strictly conformed to his duty as a clergyman, and that such
exhortations could not possibly be considered likely to make the
prisoner confess what was not true, but to have quite a contrary
tendency. It never could be thought that the rev. gentleman
advised the prisoner to endeavor to find relief from the agony of
mind under which he suffered by addressing a falsehood to his
God; nor to make atonement to any man by confessing a crime
of which he was not guilty. The case of Rex v, Radford, to
which his learned friend had referred, was totally different from
the present. That the clergyman had gone uninvited to the
prisoner, assured him that he was a friend, and without previous
gaution, addressed observations to him which induced him to
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make the confession. The learned judge thought, under these
circumstances, that the confession ought not to be received. He
was of oginion that the clergyman had acted officiously, and be-
trayed the confidence reposed im him by the prisoner; and the
counset for the prosecution did not press for the reception of the
eonfession, there being evidence enough to convict the prisoner
without it. The only question for their lordships to decide in
this case was, whether any hope or fear had been held out to the
prisoner that could induce him to confess what was not true—to
declare himself guilty of a crime which he had not committed.
There had been no pardon, or worldly favor of any kind, held out
to him; he was not told that if he made a confession it would be
better for him in this world, but only it would be better for him
before God. The question therefore was whether the confession
had been made under circumstances which led to the supposition
that the statement it contained was untrue; and unless their lord-
ships were of opinion that it was so made, he submitted, both up-
on authority and principle, that it afforded good legal evidence,
and bad been properly received on the trial.

Moody repﬁgd. 'ﬁ)eir lordships’ experience had been appeal-
ed to whether they ever knew an instance in which they had rea-
son to believe that a confession received in evidence was untrue;
but the reason they had not known such instances was, that the
law had cautiously guarded against receiving confessions in evi-
dence in any case in which it might have been made under any
influence that could affect its truth; and he felt confident that
their lordships would not in the slightest degree, depart from that
rule. In the state trials their lordships knew that there wasa

‘recorded instance of three persons being executed for a murder,
on the confession of one of them, and the person said to be mur-
dered afterwards being proved to be alive: and in the legal his-
tory of witchcraft, there were many instances of confession of
that crime, and some even of having committed murder by such
practices. 'The humanity of judges had always induced them to
get their faces against confessions obtained through the excite-
ment of hope otalgear' and hence it was, that judges had always
advised a prisoner who was disposed to plead guilty, not to do

80, in order that he might have the benefit of any informality in
the indictment or evidence. The learned counsel argued at
length that the representations of the chaplain to the prisoner,
though certainly made with the best intentions, were calculated
to make him think that no spiritual comfort could be afforded him
unless he confessed himself guilty of murder; and that a confes-
sion made under the influence of that impression, could not be
received in evidence. It was inconsistent with the duty of a

"Protestant clergyman, to advise confession to man as the condi-
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tion of absolution. The duty of a clergyman as expounded by

St. Chrysostom was not to advise confession to man, but to
God. “Do not go and confess thy sins before thy brother, who
may upbraid thee of them, but make thy confession before God.”
If this had been the case of an exhortation to confess after con-
viction of the prisoner, there would have been nothing to object
to, but here the parties had clearly mistaken their duty. The
gaoler, on seeing the prisoner in great distress of mind, tells him
that he thinks he should not do his duty if he did not declare his
belief that he, (the prisoner,) wasthe man who committed the
murder. Now it was no part of the duty of a gaoler, to make
use of the influence which he possessed, in order to obtain a con-
fession of guilt ; but here both the gaoler and the chaplain had
exercised their influence for the purpose of inducing an acknowl-
edgment ot guilt, which the prisoner would not otherways have
made. After some further comments upon tbe observations of
Mr. Follett, the learned counsel, in conclusion, said he trusted
. he might be allowed to indulge a hope that the life of the misera-
ble man for whom he was concerned would be spared; and he
entreated their lordships, if they entertained any doubt of the
propriety of the reception of the confession, to give the prisoner
the benefit of that doubt and thus extend that mercy which they
were in the habit of enjoining elsewhere.

The auditors, including the gentlemen of the bar, of whom
there was a numerous attendance, having, by order ofthe Judges
retired, their lordships remained in deliberation about half an
hour, and then pronounced their judgment, deciding that the con-
fession had been properly received.

———

LATE AND IMPORTANT DECISIONS.

Law of Patents. The Supreme Court of the United States
have decided, that an inventor who suffers his invention to go in-
to public use cannot afterwards sustain his claim to a patent.
This was decided at the late term of the Court. The opinion of
the Court concludes as follows : “It is admitted that the subject
is not wholly free from difficulties; but upon most deliberate con-
sideration, we are all of opinion, that the construction of the act
is, that the first inventor cannot acquire a good title to a patent,
if he suffers the thing invented to go into public use, before he
makes application for a patent. His voluntary act or acquies-
cence in the public sale or use, is an abandonment of his right,
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or rather creates a disability to comply with the terms and con-
dition on which alone the Syecretary of State is authorised to
grant him a patent.” Pennock, &c. v. Dialogue from the Cir.
Court of the Eastern Dist. of Penn.

Bills of Exchange. The Louisiana Advertiser contains a de-
cision of some importance, involving property to the amount of
more than $400,000, made on the 6th of April by the Supreme
Court of that State. Judge Martin delivered the opinion of the
Court which was unanimous. The house of Morgan, Dorsey &
Co. in 1813, drew several bills of exchange in favor of William
Keener & Co. upon the house of Duncan & Sons in Liverpool,
payable in London at sixty days after sight. The bills were en-
dorsed by the party in whose favor they were drawn. They
were afterwards presented to the drawees and accepted, payable
at a certain banking house in London ; the drawees at the same
time fixed a day for the payment, which, however was not
mentioned in the acceptance, nor did the day when the ac-
ceptance was made, appear on the face of the bills. The
bills not being paid at the time agreed upon by the acceptors,
which was sixty three days afier they were presented, they were
protested. The question before the Court was, whether upon
such an imperfect acceptance the drawers and endorsers were
holden to pay the bills. The Supreme Court of Louisiana hav-
ing had the case before them for ten months, and making it the
subject of careful and mature deliberation, decided that the ac-
ceptance and protest were good and sufficient to entitle the hold-
ers to their remedy against any of the other parties.

Trover ﬁ»r Money. A legal opinion has been delivered lately
by Judge Bay, and been published in the Charleston papers,

which involves a point of some interest. One Main, the clerk of

S. & M. Allen, had in his possession bank notes belonging to his
employers, amounting to $2500. He went to a gambling estab-
lishment, a Faro table, kept by Henry L. Watson, James H.
‘Watson and Nicholas Spalding. Main was induced to stake the
money, and being the loser, paid it over to those persons. An
action of trover was brought by the owners of the money against
the keepers of the Faro table—aud on submitting the affidavit of
of the clerk who had played away the money, touching the facts
of the case, and on making proof that the money had been de-
manded of the banker, and that he had refused to restore it—

order was made that he be held to bail in the sum of $2500. It
was on a motion to set aside this order for bail, on the part of the
defendant, that the opinion of the judge is given. After taking
notice of the authorities which illustrate the case, the judge de-
cided, that the action of trover would lie: and thet the order for

-
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bail—to the value of the goods converted—was preperly made.
Motion to set aside the order for bail, was dismissed.

Religious Congregations.—In the matter of the First' Baptist
Church in Philadelphia, the Supreme Court of Fennsylvania
have been occupied for several days in hearing testiicny and
the arguments of the learned counsel. INo chunge was efiected
in the minds of the judges, who heard the former argument; and
on Saturday last, judge Smith delivered an opinion concurring
with the former opinion of chief justice Gibson and judge Hus-
ton. Judge Todd delivered a second opinion, with which Judge
Rogers was understood to concur, differeat from that of the
court. By the majority of the court, the right of the minority of
the congregation to have a charter, under the name of the First
Ba‘!:tist Church, was established; and at the same time, an equal
right on the part of the majority to obtain a charter, under the
same name, was admitted, and a charter for them was according-
ly submitted for the certificate of the judges. This decision was
made expressly on the ground that the grant of a charter in the
name of the First Baptist Church, could in no respect affect the
rights of property. After the opinions were delivered, the chief
justice made some very just and forcible remarks to the parties,
earnestly recommending to them an amicable adjustment of their
differences in regard to property. It was evident to him, as was
usually the case in these religious disputes, that it was a contest
for property, carried on in an angry and bitter spirit, unbecom~
ing the christian character The decision now made would con-
fer no rights to property. These stand as they did before. What
is the rule of justice, which would govern these parties, is plain
and palpable to every man of common sense. It is that the ma-
jority should continue to hold the property ; but it is their duty
to make compensation to the minority, in proportion to the res-
pective numbers of the parties. This minority have not been de-
prived of their civil rights, by an expulsion from the church, by a
majority exercising an arbitrary power for party purposes. If
the majority do not do justice on this plain principle of natural
equity, the minority may pursue their legal remedy, in which the
charter will only be a means of facility; when it will probably
turn out that they will be entitled to their proportionate interest
in the church property. An adjustment on this principle, should
be made without litigation.

Intercourse with British Colonies. Judge Story has given, at
the May term of the United States Supreme Court at Portland,
alearned decision upon a case brought before him by appeal, in~

volving principles important to our frontier inhabitants., = It de-
cides the following points. :
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1. That under the act of 156th March, 1820, ch. 122. prohib-
iting Commercial intercourse from the British Colonies in Brit-
ish ships, British owned vessels are included in the prohibition,
although not registered or navigated according to the British
Navigation and Registry Acts.

2. But open boats without decks are not included in the pro-
hibition.

3. The forfeiture under the act attaches to the cargo on
board at the time the vessel enters or attempts to enter our ports;
and not to any cargo subsequently taken on board at the time of
the seizure. .

4. Where goods are seized and claimed as foifeited as part
of the cargo, the burthen of proof is on the government to prove
that such goods were part of the cargo on board at the time of
the offence. :

5. The claimant may file a special defence on that point, if
he chooses; but it is also open in issue on the general denial of
the allegations of the libel. '

Canal. The completion of a canal does not divest the ownet
of the fee of the land occupied for the canal ; the fee passes on
the payment of the damages assessed. Brinckherhoff v. Wemple,
1 Wendell’s Rep. 470. '

* Parinership. A promissory note endorsed by one of the mem-
bers of a firm in the partnership name as security for the debt of
a third person, with the knowledge of the creditor, is not binding
upon the other partner, unless he was previously consulted, or
subsequently assented to the transaction. Laveriy v. Burr, Ib.
529. :

Power of Attorney. An authority to execute a deed must ba
by deed; but in the conveyance of a chattel interest, a seal is not
necessary, and the authority to_execute such conveyance may
be by parol. Ostrand v. Reed, Ib. 424.

D o

JUDICIARY INTELLIGENCE.

Supreme Court of the United States. John M’Pherson Ber-
rien, of Georgia, and late of the Senate of the United States, has
been £pwinted ‘Attorney General, in place of Mr. Wirt, re-
signe

e

e
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_ Circuit Court of the United States for the District of Maryland.
his Court commenced its session on Friday, the 8th ult. in Bal-
timore. In his charge to the Grand Jury, Judge Glenn took oc-
casion to call the attention of that body to the reports for some
time in circulation, of certain piratical and unlawful acts having
been committed by vessels alleged to have been fitted out or
manned in whole or in part in that city. It is said that the Grand
Jury have had this subject before them, and several persons were
summoned to give their testimony upon it. .

District Courts of the United States. The following appoint
ments have lately been made. Samuel Herrick to be Attorney
for the District of Ohio, vice Jos. S. Benham. Samuel Cush-
man, of New-Hampshire, to be Attorney for the District of New-
Hampshire, vice Daniel M. Christer. Samuel M. Roberts, to
be Attorney for the District of Illinois, vice Sydney Breeze.
Garret D. Wall to be Attorney for the District of New-Jersey,
vice L. Q. C. Eimer. Samuel Judah to be Attorney for the
District of Indiana, vice Charles Dewey. John G. Stower, of
New-York, to be Attorney for the Southern Judicial District of
Florida, vice Wm. A. M’Rhea. Benj. F. Fenton, to be Attor-
ney for the Western District of Louisiana, vice John Brownson.
James A. Hamilton, to be Attorney for the Southern District of
New-York.

North Carolina Judiciary. The Governor has called a meet-
ing of the Executive Counsel to be holden on the 7th inst. for
the purpose of appointing a Judge of the Supreme Court, to sup-
ply the vacancy occasioned by the death of Chief Justice T'aylor.

Kentucky Judiciary. The sixth of April was the day appoint-
&d by law, for the commencement of the spring term. But there
was no court. The office of Chief Justice, it is known, by reason
of the outrageously factious conduct of certain senators, upon the
various nominations made last session, remains vacaut. Judge
Underwood has been prostrated by a fever, since the adjournment
in February; the effects of which have hindered his arrival in
town. We hear however, that he was convalescent ; and not-
withstanding some alarming symptoms of a relapse, intended to
start from his residence in Warren county, on the 31st ult. and
come onby slow stages. We trust he will be able to get here,
and that court will be opened in the course of the week. Judge
Robinson arrived yesterday morning.— Ken. paper.

Alabama Judiciary. A late Alabama paper observes: The
Circuit Court of this county, commenced its spring termon Mon«
day last, Judge White presiding. It is thought the Court will ad-

) 24
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journ on to-morrow, or next day at farthest’ The industry of
udge White, and the facility with which he despatches the bu-
siness before him, commands the praise of all who are attendant
on the Court. General satisfaction appears to have been given
—an admirable commentary on Mr. Igelley’s charges of ¢ total
incapacity,” &ec. ,

New Jersey Judiciary. The Legislature of New-Jersey have
appointed Samuel L. Southard, formerly Secretary of the Navy,
Attorney General of that State for five years.

———

LITERARY INTELLIGENCE.

Hoffman’s Legal Outlines. Professor Hoffman, of the Uni-
versity of Maryland, has lately published the first volume of his
work entitled ¢ Legal Outlines, being the subject of a course of
lectures now delivering in the University of Maryland.,” This
volume is to be followed by two others. Mr. Hoffman, in his
preface, says, ¢ These volumes, it is supposed, may be placed in
the hands of students previously to their reading the Commenta-
ries of Mr. Justice Blackstone ; or the recent very able Com-
mentaries on American Law, by Chancellor Kent.”” The vol-
ume just published treats of natural, political and feudal jurispru-
dence. The two other volumes will treat of the elements of mu-
nicipal law, in its most extended sense, and including variois
titles of British, American and Roman law which have been
scarcely alluded to by the profound and accomplished Commen-
tator on the laws of England.

Damages on Bills of Exchange. Professor M’Vickar, has
lately published a pamphlet entitled, ‘¢ Considerations upon the
expediency of abelishing Damages on protested Bills of Ex-
change, and the effect of establishing a reciprocal exchange with
Europe.” This publication has been made the subject of strict-
ures by Publicola.

Americau Jurist. The 2d number of the American Jurist, for
April, 1829, was published in the course of that month. This
number contains, in addition to several interesting articles, and
considerable valuable intelligence, a digest of the principal
cages in the Ist volume of Peters’ Reports, and in No. 1, volume
8, of Pickering’s Reports, The intention of the Editors, is to
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make the department of infelligence still more extensive than they
have in the late number of their work.

London Law Magazine. The third number of this new and
valuable work, for January, has lately been 1eceived in this
country. The work is a quarterly publication and was commen-
ced in June, 1828. The numbers have hitherto been replete
with interesting and valuable matter. The object of the work is
to comprise original articles on the principles, progress and pre-
sent state of jurisprudence; reviews of new publications; digests
of recent decisions, and short essays on disputed points in the
common law, in equity, and conveyancing ; abstracts of impor-
tant statutes, official appointments, &c. &c.

Equil%Diﬁest. The following work is advertised as in press,
in New-York, ¢ A Digest of Reported Cases on points of prac-
tice and pleading in the British Courts of Equity.” This work,
it is said, is intended to supply a deficiency in Bridgman’s Equi-
ty Digest—all decisions upon practice and pleading being exclu-
ded from that work. )

——

OBITUARY NOTICES.

Death of Myr. Jay, formerly Chief Justice of the Supreme Court of
the United States.

Died, at his residence, in Bedford, Westchester county, in
the State of New-York, on the 17th ult. the venerable Joun
Jav, at the advanced age of 84. Mr. Jay was a descendant of
one of the Huguenot families which fled from France at the re-
vocation of the edict of Nantz, and sought refuge in the colony
of New-York, from the persecution which followed that event.
When the revolution commenced, he was settled in the practice
of the law in the city of New-York. During the revolutionary
contest he took an active and decided part in the cause of his
country, and occupied various public stations in which he dis-
played uncommon energy and ability. On the 17th of October,
1777, he was appointed Chief Justice of the state of New-York,
under the State Constitution, most of which bad been drafted by
his pen; and he continued in that office until the 28th of Octo-
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bér, 1779, when he resigned and was succeeded by Richard
Morris. In 1779, he was appointed Minister to Spain, where his
firmness of character was made very conspicuous. In 1783, he
assisted in forming the treaty of peace at Paris. When the con-
stitution of the United States, prepared by the convention of
1787 was submitted for adoption, great apprehension existed in
the State of New-York, as well as in many other States that it
would be rejected. He accordingly assisted,in exhibiting the
principles of the proposed form of government, Hamilton and
Madison, whose discussions upon the constitution, with those of
Mr. Jay, are contained in the FEpERALIST. When the new go-
vernment was organized, Mr. Jay was nominated by Washing-
ton, Chief Justice of the Supreme Court of the United States,
the duties of which he performed with the highest honor to him-
self and country. He continued in that office until 1791, when
he was appointed by Washington, Minister Extraordinary to
Great Britain. Mr. Jay succeeded in forming a treaty with the
British Government, in 1794, which has since proved highly
beneficial to his native country. On his rcturn to the Unitec
States, he was elected Gevernor of the State of New-York, anc
on quitting this office he retired to private life, where he has re-
mained till the time of his death.

PR S—

Death of Judge Gaillard, of South Carolina. Charleston pa-
pers have announced the death of Judge GarLrLarp. This mel
ancholy event occurred, it seems, at Darlington Court House
in Souith Carolina, in the latter part of March last.

Late Savannah papers have announced the death of Judg
Duavies, of the Buperior Court of Georgia, and contain the full
est expressions of respect for his character as a judge and as
member of society. .
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EQUITABLE JURISDICTION.—No. 2.

Many attempts have been made to fix upon the origin of
equitable jurisdiction in England. Lord Chancellor Ellesmere,
in his observations concerning the office of Chancellor, states
that there were no petitions of the chancery, remaining in the
office of the record, of older time than the making of the statute
15 Hen. 6, which enacted that no writ of subpcena should be
found to satisfy the defendant for his damages and expenses, if
the matter contained in the bill could not be made good ; and:
he adds, that the most ancient to be found were of the 20th year
of that king. The researches, however, which have been made
among the records of the Tower, within the last twenty years,
have resulted in the certainty, that many hundreds of suits, for
nearly fifty years before the period mentioned by Lord Elles-
mere, are still extant. They commence in 17 Rich. 2, as ap-
pears by a work recently published in England, under the au-
thority of the commissioners of the public records, entitled, “ 4
Callendar of the proceedings in Chancery in the reign of Queen
Elizabeth ;” to which are prefixed examples of eatlier proceed-
ings, viz. from the reign of Rich. 2, from the originals in the
Tower. A very detailed review of this work is contained in the
London Jurist for January, 1828, accompanied by an analysis
of its interesting contents. By the reviewer’s extracts from the
preface of the first mentioned work, it appears that in the 17
Rich. 2, a statute was made, enacting that when the sugges-
tions of the plaintiff were proved to-be untrue, the Chancellor

25
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should be entitled to award costs and damages to the defend-
ant according to his discretion ; and it is considered proba-
ble “that the bills or petitions of this year were the first that
wereregularly filed.” It also appears, that the chief business of
the Court of Chancery, in those early times, did not arise from
the introduction of uses of land, according to the opinion of
most writers on the subject; and that very few instances of
applications to the Chancellor, on such grounds, occurred
among the proceedings, during the four or five reigns after the
equitable jurisdiction of the Court was apparently fully estab-
lished. Most of the ancient petitions seem to have been pre-
sented in consequence of assaults, trespasses, &c. which were
cognizable at common law, but for which the party complaining
was unable to obtain redress, in consequence of the protection
afforded to his adversary by some powerful baron, or officer of
the county where they occurred. The petitions in the reign of
Rich. 2, it is stated, are very numerous, and are all in the French
language. It is shewn by some few of -them, that even at the
early period referred to, the practice prevailed for the plaintiff
to find sureties to satisfy the defendant for his costs and damages,
in case he failed to prove the matter contained in the bill. The
Reviewer has extracted the earliest Bill in that reign, and as it
i3 the earliest specimen of a Bill in Chancery, it is presented in
the original French and followed by a translation into English.
It is without date, but as it is addressed to Thomas of Arun-
del, Archbishop of York, and as he discharged the office of
Chancellor from 1392 to the 23d of November, 1396 ; and as
Thomas, Earl of Stafford, is mentioned as then deceased, who
died on the 4th of July, 1395, the date is pretty nearly ascer-
tained. The following is the translation referred to of this truly
interesting relic :

“ To the very reverend Father in God the Archbishop of
York, Chancellor of England, sheweth, Thomas, Duke of Glo-
cester ; That, whereas by an inquest taken before the Escheator
of our Lord the King in the county of Salop, by a writ of diem
clausit extremum, after the death of Thomas, late Earl of Stafford,
it was found by the same inquest that the said late earl died seis-
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¢ed in his demesne as of fee, among other landsand tenements in
the said county, of a messuage and certain other lands and tene-
ments, with the appurtenances, in the town of Bridgenorth in
the said county; the custody of which lands and tenements,
among other lands and tenements, which were of the said late
earl, was committed to the said duke, to have under a certain
form, as in the letters patent of our said Lord the King thereup-
on made to the said duke is more fully contained: And so it is
that Thomas Othale, with divers other persons, hath entered in~
to the said lands and tenements in the said town, on the posses-
sion of our said Lord the King. Wherefore may it please your
sage discretion to consider the matter aforesaid, and to grant a
writ directed to the said Thomas Othale, for to be before you in
the Chancery of our said Lord the King at the octaves of the
Trinity next coming, under the penalty of £100, to answer the
matters aforesaid done in contempt of our said Lord the King.”

In this record, it will be observed, that no allegation is made,
that the matters of complaint are ““ remediless at law.” It will
also be observed, that no relief is prayed; but merely that a writ
may issue. The writ prayed for was the celebrated “subpeena,”
invented by John de Waltham, Bishop of Salisbury, about twen-
ty years before,—a writ which greatly assisted in extending the
power and jurisdiction of the Court of Chancery, and which has
not since assumed any material variation. In relation to the
second bill in the collection referred to, the Reviewer says, “ It
would be difficult to class it under any of the heads of modern
equitable jurisdiction. The plaintiff seems to have been afflict-
ed with a disease not very peculiar to the age in which he
lived—delay of justice—and he very simply comes into the
Court of Chancery for a remedy, a course of proceeding which
the experience of later ages has very justly exploded.” The
third Bill is more illustrative of the domestic history of the age,
than it is conformable to modern notions of equitable proceed-
ings. But the case made by the fourtk bill is a clear case for
an Injunction, though“only general relief was prayed. The bill

.states that the plaintiff having purchased certain lands in Corn-

wall, late the property of Sir Robert Tresilian, and which were
forfeited to the Crown on his attainder, with a clause . of indem-
nity in case of eviction, John Tresilian, a son of Sir Robert, had
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by maintenance of the Sheriff set up a claim under an anmuity
deed, by colour of which the said Sheriff had distrained, ckarg-
ing circumstances from which fraud is inferred, and praying
“such remedy as to his Lordship should seem reasonable, for
the love of God and for the indemnity of our said Lord the King,
and in salvation of the estate of the suppliant.” Very few bills
were addressed to the Chancellor during the reign of Henry the
Fourth, and that of his successor Henry the Fifth. Of these,
the earliest is distinguished for being in the English language,
and likewise as relating to a matter of frust ; and the next fol-
lowing contains a more distinct allegation, than any which pre-
ceded it, of the inability of the plaintiff to hiave redress at law.
The next but one to this is a case of wardship, which, says the
reviewer, “deserves aftention as probably the oldest on record in-
volving this most important branch of the Chancellor’s jurisdic-
tion.” It seems, however, that this branch of jurisdiction was first
established by virtue of a statute passed, (4 Hen. C. 17,) with the
view of empowering the Chancellor to send for the superiors of
teligious houses, (into which children had been decoyed by
monks and friats,) and te punish them according to his discre-
tion.! The late case of Mr. Long Wellesley has been the oc-
casion of a thorongh review of the authorities respecting this
sabject, and of a publication entitled, * Observations upon the
power exercised by the Court of Chancery, of depriving a father
of the custody of his children,'* which has been attributed fo the
pen of Mr. Beames. The bills and proceedings in the Court
of Chancery, appear, from the reviewer’s extracts, from the col-
Iection referred to, to have been preserved with more regularity
in the reign of Henry the Sixth; and the use of the English
language during that reign, which had been in the reign pre-
ceding it, but partially introduced, became generally adopted.
After citing several anomalous cases in the reign of Henry the’
Sixth, the reviewer has cited a clear case for equitable interfer-

* 1Vid. Parke's Hist. of the Court of Chan. and the London Jurist, No. 4, for
1828, p. 72. .



LAW INTELLIGENCER. 195

ence, which was a bill to set aside a bond and conveyance of
land sold by plaintiff to the defendant, who had made him in-
toxicated, and otherwise taken advantage of his weakness of in-
tellect, when absent from his wife and friends. But the case
which makes a nearer approach than any which has been men-

‘tioned to the form and substance of modern pleading in equity,

is that of William Lord Harrington. In the case of William
Arundell, Esq. some further progress is remarked, and the
prayer is that it may like his Lordship “to sende by a serjeant
at armes for the defendants to appear before you in the King's
Chancery, at a day by you to be limited, and then there to be
examynd of the matter forsayd, and thereupon to compelle them
to make a sufficient and suer estat, to the said beseecher, and
to the heirs of his body comyng.”” This is an earlier case of the
jurisdiction of the Court of Chancery in decreeing the specific
performance of agreements, than the one referred to by Mr.
Maddocks as the earliest trace of that Court’s jurisdiction in this
respect, which is in the year book of 4 Ed. 4, where it is said by
Justice Genney, ‘ that if I promise to build you a house, and do
not perform my promise, you have your subpena.” (Vid. 1
Maddock’s Chancery, 361.) The analysis of the contents of
the above mentioned curious volume, to the end of the reign of
Henry 6, is very minute and extensive, but the cases which have
been here described are among the most important For many
years the defendant had been brought before the Chancellor and
subjected to a viva voce examination, but at the end of this
reign, which lasted about twenty-eight years, a course of ex-
amination, corresponding more nearly to the present practice,
was resorted to. Few of the decrees of this reign have been
discovered, though in many cases the answers and proceedings

* are preserved as of record. The few decrees which have been

discovered, are generally found endorsed on the.bill, which prac-
tice contihued to be observed to, at least as late, as the reign of
Henry the Eighth.

The successor of Henry the Sixth, was Edward the Fourth,
and in the fourth year of the latter reign occurred the first case
in Chancery relative to a mortgage, in which a redemption is in

~
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effect prayed for, though not in terms, and which was dismissed
for want of sufficient proof of the allegations made by the plain-
tiff. No case is contained in the ¢ Calendar of Proceedings,”
concerning the same subject, until the 40th and 41st of Eliza:
beth, when the record shews a bill, answer and replication in
the cause of ‘“ John Shakspeare, of Stratford, upon Avon, and
Mary his wife v. John Lambert, which we are informed by the
reviewer, has not escaped the industry of the poet’s commenta-
tors, and which is printed in the appendix to the second volume
of Malone’s last edition. The earliest instance of a specific
prayer for an injunction to stay proceedings at law, is the case
of Henry Astel v. John Causton, in 22 Edward 4; though it
does not appear that an injunction was actually applied for.
But in 1 Richard 3, an injunction was actually decreed. A
bill to perpetuate testimony appears among the proceedings of
Henry 7; a bill to quiet possession among those of Edward 6,
and a bill to distinguish boundaries among those of Elizabeth.
The oldest reported case in relation to the latter subject is in
Nelson’s Rep. p. 14. The records shew, that from the time of
Henry 6 to Elizabeth, the equity system grew more and more
distinct and independent.” Considerably the larger number, it
seems, relates to matters of trust and confidence, the most exten-
sive field of modern equitable jurisdiction. Many ofthese were the
result of feoffments to uses, but not by any means, says the review-
er, “a sufficient proportion to justify the notiom derived by
* Blackstone from Spelman, and too hastily adopted by an excel
lent living historian,' that the Chancellor’s peculiar restraining
jurisdiction, originated in the practice of such feoffments.” (p.
350 of the Review.)

1t has already been mentioned that the writ of subpena owed
its origin to Waltham, Bishop of Salisbury, and Chancellor to
King Richard 2, who by a ¢ strained interpretation,” says Black-
stone,? of the statute of West. 2, made to give a remedy by new

! Hallam’s Constitutional History, vol. 1. p. 370 is referred to.
2 3 Bla. Com. 52.
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writs according to the equity of the case, devised it and made it
returnable in the Court of Chancery alone. From that memeo-
rable era in the history of Chancery jurisdiction, a jealousy arose
between the Courts of Law and Equity which was inveterate and
long continued. As early as the 5 Richard 2, it was petitioned
that the most wise man should be made Chancellor, and ‘“‘that he
seek to redress the enormities of the Chancery.”t The same re-
quest was repeatedly urged in the reigns of Henry 4 and 5; and
though in Henry 4, judgments at law, in consequence of thisim-
portunity, were declared irrevocable unless by attaint, or writ of
error, yet the process by subpena soon became the practice of
the court. 'The jurisdiction of the Court was much enlarged
by Cardinal Wolsey, who was Chancellor to Henry 8. The
celebrated controversy between the courts of Law and Equity
occasioned by Sir Edward Coke, when Chief Justice of the
King’s Bench, in the time of Lord Ellesmere, viz. whether a
Court of Equity could give relief against a judgment at law, re-
sulted in a complete triumph of the latter court, and placed it
upon strong and elevated ground. The course pursued by Lord
Coke on this occasion, it is generally admitted, was overbear-
ing and violent, though it shews him to have been unconcerned

as to the consequences of giving offence to majesty. The Court
of Chancery, as has been shewn, had long exercised a jurisdic-
tion which, however frequently complained of, was generally
conceded. One of the articles against Wolsey was—his correc-
tion of judgments obtained in the courts of law. This power
was not however seriously questioned until the reign of James.
Sir Edward Coke, and the other Judges of the King’s Bench, it
seems, were remarkably tenacious of the authority- of their
Court, and strenuously maintained that an appeal from a judg-

meut at law, could not legally be made, except to parliament.

In support of this doctrine, they had recourse to the language of
a statute of Edward 3, made for the purpose of preventing ad-

peals to the courts of Rome. The statute alluded to provided

1 Vid. Parke’s Hist. of the Court of Chancery
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generally, that whosoever should, after the delivery of a judge-
ment in the King’s Courts, impeach its authority in any other
Court, (en autrui court,) should incur the penalties-of & premu-
nire. The jurisdiction of the Court of Chancery, over matters
adjudged in courts of law, was held, in consequence of this ex-
press declaration, to be entirely illegal, though papal courts,
aione, were meant to be included by the statute. Accordingly,
the grand jurors of Middlesex were directed to present any
persons who had called in question a judgment of the law
courts ; and two recent cases of appeal to the Chancellor were
selected for an example. All the parties who had been con-
cerned in the proceedings, including solicitors, suitors and offi-
cers of court, it was determined should be indicted on the be-
forementioned statute of Edward 3. Unfortunately for Sir
Edward Coke and his associates, the cases which they selected
happened to have been unjustly decided by the court of King’s
Bench, and were in fact evidence of the expediency of allowing
the interposition of Chancery ; and the grand jurors were reso-
lute in their refusal to bring in the bills required of them. Lord
Ellesmere, it appears, was unable in consequence of a severe ill-
ness to act in the defence of the Court of Chancery. But the
Commissioners who were appointed to review the proceedings,
certified ‘“ that the precedents of that kind were many and pre-
cise in the point, and constant, and in good times, and allowed
many times by the judges themselves.” The question was then
put, whether if a judgment be once passed at common law, the
Chancery shall relieve upon apparent matter in Equity? The
answer was, that “ the Chancery was not restrained by any
statute in that case.”

The above historical sketch, general and imperfect as it is,
of the origin and progress of the English Court of Chancery is
sufficient to show,—1st, that equitable jurisdiction in England,
was created by nccessity ;—2d, that like many other useful in-
stitutions, it had, in the outset, to encounter great jealousy and
opposition; and 3d, that like all such institutions, it was ultimate-
1y made, by the good sense of the community, sure and stedfast.
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PARTNERSHIP.—No. 2.

W inserted in our last Number, an article received front our Correspodent X,
under the head of Partnership. His design was io lidve continued the sub-
Ject in the present number, but, owing to unavoidable circumstances, the arti-
tle which he intended for the present number, and whish is upon The power
tf one Partner to bind the firm, must be deferred until the next: We have,
thereforé prepared the following article fot the present numbér, in lieu of it.

INVESTMENT OF PARTNERSHIP CAPITAL IN LAND.

Every lawyer is doubtless aware, that a grant of land to two or
niore persons in fee-simple, fee-tail, for life, for years, ot at will,
creates, by thie Common Law, an estate in joint-téhancy. The
equitable coristruction has been however, that if the purchasers
are partners in trade, and, as such, have invested their capital
for the benefit of the company, they are fenants in common.
And in this country, in those States, where the jus accrescen-
di has been abolished, they are tenants in Common at Jaw as well
as in equity, (Deloney v, Hucheson et al. 2 Rand. Rep. 183.)

The power of one partner to convey or charge the estate thus
owned by all the co-partners, in common, has been discussed in
a numbér of cases in England and in this country. Inthe case
of Thompson v. Dizon, reported in 3 Brown’s Ch. Rep. 198,
where land, on which there were mills for partnership purposes,
twas held by the partners who were paper makers, as tenants in
common, Lord Thurlow was at first of opinion, that, after the
dissolution of the partnership, this estate should be considered as -
personal property; but upon reflection, he changed his mind, and
decreed that it should retain its original nature, inasmuch as the
partners had made no agreement sufficient to convert it into per-
sonal estate. Upon this ultimate opinion of Lord Thurlow, the
Master of the Rolls, (Sir Wm. " Grant,) founded his decrees in -
the cases of Bell v. Phyn, (T Ves. Jr. 453,) and Balmain v.
Shore, (9 Ves. Jr. 500.) In the first ease partners living in
England, purchased an estate in the island of Grenada, and paid
for it out of the parinership stock. It was held, that it remained
real property. Inthe other case, the partners were potters and

26
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made use of the property in the course of their business—yet it
was decreed to be real estate. Lord E/don, however, in the
case of Selkrigg v. Davies, (1 Dow’s P. C. 231,) said ¢ his own
individual opinion was that all property involved in a partnership
concerrn; ought to be considered as personal; and he afterwards
decided in the case of Townsend v. Devaynes; (reported in the
Appendix to Montague on Partnership, 97, and cited in Gow on
Partnership; 54,) that real estate was to be considered as per-
sonal where it was purchased, in whole, or in part, with partner-
ship funds. And it is considered to be the better opinion in
England, that whenever partnership capital is invested in land
for the benefit of the company, it is in equity, a tenancy in com-
mon, and forms a part of the partnership fund. The person in
whom the legal estate is vested is regarded in equity as the trus-
tee for the whole concern, and the property will be entitled to be
distributed as personal. (3 Kents’ Com. 14, and the authorities
there cited.) .

There have been two cases however on the subject in this
country which it is extremely difficult to reconcile with what is
considered the established rule in England. In the Supreme
Court of Massachusetts (Goodwin v. Richardson 11 Mass. Rep.
469) it seemed to be considered, that partners, purchasing an es-
tate out of the joint funds, and taking one conveyance to them-

-selves as tenants in common, would hold their undivided moieties
inseparate and independent titles, and that the same would go, on
the insolvency of the firm, or onthe death of either, to pay their
respective creditors at large.  In Coles v. Colgs in the Supreme
Court of New Yorlk(15 Johns. Rep. 159) it was declared, that
the principles and rules of law applicable to partnerships, and
which govern and regulate the disposition of the partnership
property, did not apply to real estates, and that in the absence
of special covenants between the parties, real estate owned by
partners, was to be considered and treated as such, without any
reference to the partnership.

Other American cases have recognised the English rule on
this subject, but its application has been made with reference te
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the rights of purchasers without notice, that they may not be af-
fected by a claim of partnership rights of which they are ignorant.
In Forde v. Herron, in the Supreme Court of Appeals of Virgin-
ia, (4 Munf. 316,) two partners took a conveyance of real pro-
perty in fee, as tenants in common, which was paid for, in part at
least, out of the partnership funds, but there was no evidence of
any specific agreement that it should be considered as partner-
ship stock. One of the partners who was indebted to the part-
nership, conveyed his moiety in security for a private debt of his
own, and it was decided, that the other partner had no equitable
lien on the property sold, because the purchaser had no notice
of the transactions between the partners, but trusted to the title
papers by which they appeared to be tenants in common. In
Edgar v. Donnally, in the same State, a right to land had been
acquired with partnership stock, and a title taken in the name of
the surviving partner, and a claimant under the deceased part-
ner was held entitled in equity to a moiety of the land, against a
purchaser from the survivor, with notice of the partnership right.!
In the case of M’ Dermot v. Lawrence, in Pennsylvania, (7 S. &
Rawle, 438,) it was decided, that real estate taken by partners
on ground rent, and buildings erected thereon, for the purpose of
carrying on glass works, afterwards mortgaged by one partnen
without notice to the mortgagee of partnership debts then exist-
ing, is to be considered as between the mortgagee and the part-
nership creditors as real estate, and liable in the first instance to
the mortgagee. Chief Justice Tilghman gave the opinion of the
Court in this case, and he considered that although land was not
naturally an object of trade or commerce, except for the pur-
pose of erecting buildings; yet there was no doubt, that by the
agreement of the partners, it may be brought into the stock, and
considered as personal property, so far as concerns themselves
and their personal heirs and representatives. But thatif a con-
veyance of land is given to partners, as tenants in common, with-
out mentioning any agreement for considering it as stock, and

1 2 Munf. 387.
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afterwards a stranger purchases from one ‘of the partners, it
would be unjust, if° without notice, he should be affected by any
private agreement. These cases have been cited with approba-
tion by Chancellor Kent, in the 3d volume of his commentaries
p- 15, who conceives the weight of authority and the reason and
Justice of the case to be, that real estate acquired with partner-
ship funds, and held by partners in common, may be conveyed or
charged by one partner, on his private account, to the extent of
his legal title, whether that legal title covers the whole or a part
of the estate, provided the purchaser or mortgagee dealt with
him bona fide, and without notice of the partnership rights, and
there was nothing in the transaction, from which notice might
reasonably be inferred. )

In the State of Tennessee, it is provided by Statute, ¢ that es-
tates held in joint-tenancy, for the purpose of carrying on and
promoting trade and commerce, or any other useful work, or
manufacture, established and pursued, with. a view of profit ta
the parties therein concerned, shall be vested in the surviving
partner, or partners in order to enable him or them, to settle and
adjust the partnership business; and pay off the debts which may
have been contracted in pursuit of the joint business; but as soon
as the same shall be effected, the survivor or survivors, shall ac-
count with, and pay and deliver to the heirs, executors and as-
signs respectively of the deceased partners, all such part, share,
sums of money, as he or they may be entitled to by virtue of the
original agreement, or according to his or their share or part in
the joint concerns, in the same manner as partnership is usually’
settled between joint merchants or the representatives of their
deceased partners.” Under this act, it has been held, that the
surviving partner has a complete and perfect right to sell the real
estate, without regard to the state of the partnership accounts, to
which a purchaser from him was not obliged to look—the power
being absolute to sell, and not upon the condition, if needful for
payment of debts. (M Alister v. Montgomery, 3 Hayw. Rep. 94.)

/
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POETRY OF THE LAW.

" Tuey who are unacquainted with the Common Law, are ac-
customed to regard it as a science without interest or entertain-
ment, well calculated indeed to sharpen the wits of men, but de-
structive to the more etherial powers of Imagination and Fancy.
With strange inconsistency gentlemen of the bar are neverthe-
less accused of a disposition to romance, and a bad pun on the
word lawyer, current among the vulgar, supposes them highly
gifted also with that creative faculty, which would enable them
to indulge in it. The enemies of the law, and the enemies of
lawyers seem, therefore, in legal phrase, lo be af issue, and having
but little respect for either, we shall leave them to reconcile their
own differences in their own way. For the benefit, however, of
well disposed persons who have erred through ignorance, who,
enabled to view the desert from its borders only, can be sup-
posed to know nothing about the green and shady oases which
are reserved as rewards for the more enterprising travellers of
the interior, we propose to give a short account of what may be
emphatically styled, ¢ The Poetry of the Law.” ¢ Poetry,”
as we are told by a celebrated writer of the present day, “is a
creation.” Though necessarily fiction, it must however be com-
bined out of materials really existing in the world of Nature, and
as a whole, present nothing at variance with its laws and appear-
ances. Now this is precisely the case with fictions of the law,
which according to Coke and Hobart, “must have no real es-
sence in their own bodies,”” and according to Justice Doderidge,
4 must not be of a thing impossible, for the law imitates nature.”’
One objection urged against Poetry in general, is its inutility.
This cannot lie at least against the Poetry of the Law, which al-
lows no fiction but to avoid mischief or absurdity,’ and to pre-

serve rights.*

1 Co. Lit. 265. b. Hob. 222.

2 Radcliff v. Sheffield, 2 Roll. Rep. 502.

3 Per Coke. Butler v. Baker, 3 Rep. 30. Per Doderidge Just. Radcliff v.
Sheflield, 2 Roll. Rep. 502. Harper v. Derby J. 427.

¢ Per Gould J. 12 Mod. 290.
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By the beautiful fiction of abeyance, the titles of estates are
sometimes said to be transported ¢ to the clouds,” and sometimes
torecline gently on ¢ the bosom of the Law.” My Lord Coke,
whom every legal gentleman considers as something lower than
an angel, but better than a man, pursued of course a middle
path, giving a right in abeyance neither to soar, nor to rest, but
representing it as stalking over the earth with its head hidden by
clouds, “and therein, he justly observes, it hath a quality of
Fame, whereof the poet speaketh.”

¢ Ingrediturque solo, et caput inter nubila condit.””?

Before we leave this interesting part of our subject, we cannot
help expressing our abhorrence at the nefarious attempts of
Fearne and others, to deprive the law of this beautiful and sub-
lime fiction.® Why should men whose tastes are purely scien-
tific, seek to lessen when they cannot partake the pleasures of
those who love beauty and sublimity, though they wear the garb
of fiction? Was it not enough for these gentlemen, by their la-
bors, to render necessary to a student knowledge, before them
thought necessary only for a judge, without striving to root up
the flowers which grow wild to refresh him, in the stony places of
the law? We congratulate, however, our legal brethren that
these attempts have been but partially successful, and that rights
in abeyance mysteriously personified may still be seen either re-
clining, walking, or flying about the ample domains of all corpo-
rations sole, whether presentative, elective or donative.*

The legal fiction next in order is that of Remitter, by which,
when one lawfully seised of lands, &c. is illegally deprived of his
seisin, and subsequently acquires a defective estate of freehold

12 Bl. Comm. 106, n. 2. Mr. Coleridge in his notes to Blackstone, calls “in
nubibus” and ¢ iu gremio legis,” terms of legal geography.” 2 Bl. Comm.
107. n. 2.

2 1 Inst. 342. b.
3 Fearne Con. Rem. 513, 526. 2 Bl. Comm. 106. n. 2. 3 Christ. 107, n, 2,

Coleridge.
4 Co. Lit. 342, 2 Bl. Comm. 107. Lond. Law Mag. No. 3. Art. 4th, on
Conveyancing, page 557. onwds. !
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in the same premises, the law, unless manifest injustice would
follow, remits, or sends him back to his ancient and more worthy
title.! Besides the beauty of utility in this fiction, there is some-
thing peculiarly touching in the delicacy which induces the law
to blot out of existence the period of the owner’s unjust depriva=
tion of his estate, and to regard him as having always been seis-
ed according to his right. It would seem as if it annihilated the
days of his sorrowing, lest they might alloy the days of his mirth; -
and remitter, like the delirium of painful sickness, though it can-
not render us unconscious to passing pangs, is kindly sent to
hide from our reflex view, the evils