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Names and Addresses of Attorneys.

For Complainant:

FREDERICK S. LYON, Esq., 504-7 Merchants

Trust Building, Los Angeles, California.

For Defendants:

NICHOLAS A. ACKER, Esq., 68 Post Street,

San Francisco, California.

WM. F. BOOTH, Esq., 68 Post Street, San

Francisco, California.

United States Circuit Court of Appeals for the Ninth

Circuit.

FRED STEBLER,
Complainant and Appellant,

vs.

RIVERSIDE HEIGHTS ORANGE GROWERS'
ASSOCIATION et al.,

Defendants and Appellees.

Stipulation [Under Rule 23].

It is hereby stipulated and agreed by and between

the parties, by their respective solicitors, that in

printing the Transcript on Appeal in this case the

Clerk of the court need not print the following por-

tions of such record, but that each party may refer

to such portions of the record and put the same in

their briefs if they so desire, in the same force and

effect as though printed, to wit: The title of the

cause, not more than once, particularly omitting the

same on pages 23, 39, 41, 42, 43, 46, 268 and 611 ; the

citation appearing on pages 6, 7 and 8; the endorse-



2 Fred Stehler vs.

ments appearing on pages 20, 37, 44, 45, 184, 198, 220,

263, 264, 265, 266, 267, 575, 596, 597, 608, 609, 610,

806, 812, 818 and 824 ; subpoena ad res. and marshal's

return, pages 21 and 22 ; certificate, grant original

Strain patent, page 242; replication, page 38; cer-

tificates of notaries, pages 180, 181, 531, 532, 800 and
801

;
assignments, pages 185 and 186; findings of fact

in Pioneer Fruit case, pages 187-198, inclusive ; orig-

inal Strain Patent, pages 243, 244, 245 and 246;
pages 224, 249, 250, 255, 256 and 257 of the Tran-
script of Record; duplicate copy of Strain Patent
and Strain Re-issue Patent appearing on pages 258,

259, 260, 261 and 262; notice of allowance, Reyburn
application, pages 297-298, inclusive ; concession of
priority and assignment by Reyburn, pages 802-805,
inclusive

;
petition for allowance of appeal, page 817 •

order allowing appeal, page 820; bond on appeal'
pages 821 and 823; certificate of clerk to transcript,

pages 826 and 827; the several orders extending time
for filing transcript in this court.

This stipulation shall be filed by the clerk, but need
not be printed as a part of the transcript of record.

FREDERICK S. LYON,
Solicitor for Appellant.

N. A. ACKER,
Solicitor for Appellees.

[Endorsed]: No. 2232. United States Circuit

Court of Appeals for the Ninth Circuit. Fred
Stebler, Complainant and Appellant, vs. Riverside

Heights Orange Growers' Association et al.. De-

fendants and Appellees. Stipulation. Filed Dec.

30, 1912. F. D. Monckton, Clerk.
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United States Circuit Courts Southern District of

California, Southern Division.

IN EQUITY.

FEED STEBLEE,
Complainant,

vs.

EIVEESIDE HEIGHTS OEANGE GEOWEES'
ASSOCIATION, GEOEGE E. PAEKEE
and PAEKEE MACHINE WOEKS,

Defendants.

Bill of Complaint.

To the Honorable the Judges of the Circuit Court

of the United States for the Ninth Circuit,

Southern District of California, Southern Di-

vision :

Fred Stebler, a citizen of the State of California

and resident of Eiverside, California, brings this his

bill of complaint against Eiverside Heights Orange

Growers' Association, a corporation organized and

existing under and by virtue of the laws of the State

of California, and having its principal place of busi-

ness in Eiverside, California, George D. Parker, a

resident of Eiverside, California, and Parker Ma-

chine Works, a corporation organized and existing

under and by virtue ofi the laws of the State of Cali-

fornia, and having its principal place of business in

Eiverside, California, and thereupon, complaining,

shows unto your Honors : [9*]

*Page-nuinber appearing at foot of page of original certified Eecord.
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I.

That heretofore, to wit, prior to the 28th day of

April, 1902, one Robert Strain, of Fullerton, Cali-

fornia, was the original, first and sole inventor of a

certain new and useful FRUIT GRADER, not

known or used by others before his invention or dis-

covery thereof; or patented or described in any

prior publication in the United States of America

or any foreign country before his invention or dis-

covery thereof, or more than two years prior to his

application for letters patent thereon in the United

States of; America, as hereinafter set forth, or in

public use or on sale in the United States for more
than two years prior to his said application for let-

ters patent of the United States therefor, and not

abandoned.

11.

That said Robert Strain so being the original, first

and sole inventor of said Fruit Grader, to wit, on
the 28th day of April, 1902, made application in writ-

ing, in due form of law, to the Commissioner of

Patents of the United States of America, in accord-

ance with the then existing laws of the United States

of America in such case made and provided, and
complied in all respects with the conditions and re-

quirements of said law, and thereafter, and prior to

the 9th day of June, 1903, by an instrument in writ-

ing, in due form of law, duly signed by said Robert
Strain, and by him delivered to your orator, Fred
Stebler, and Austin A. Gamble, of Riverside, Cali-

fornia, the said Robert Strain did sell, assign, trans-

fer and set over unto your said orator and the said
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Austin A. Gamble, the full and exclusive right, title

and interest in and to the said invention and in and

to the letters [10] patent to be granted and issued

therefor, and did authorize and request the Commis-

sioner of Patents to issue said letters patent jointly

to your orator and the said Austin A. Gamble ; that

said instrument in writing was, to wit, prior to June

9th, 1903, duly and regularly recorded in the United

States Patent Office; that thereafter such proceed-

ings were duly and regularly had and taken in the

matter of such application ; that, to wit, on June 9th,

1903, letters patent of the United States of Amer-

ica, No. 730,412, were duly and regularly granted

and issued and delivered by the Government of the

United States of America to your orator and the

said Austin A. Gamble, whereby there was granted

and secured to your orator and the said Austin A.

Gamble, their heirs, legal representatives and as-

signs, for the full term of seventeen years (17), from

and after said 9th day of June, 1903, the sole and

exclusive right, liberty and privilege of making,

using and vending to others to be used the said in-

vention through the United States of America and

the territories thereof; that the said letters patent

w^ere duly issued in due form of law under the seal

of the United States Patent Office and duly signed

by the Commissioner of Patents, all as will more
fully appear from said original letters patent or a

duly certified copy thereof which are ready in Court

to be produced by your orator, as may be required

;

and that prior to the grant, issuance and deliverance

of the said letters patent all proceedings were had
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and taken which were required by law to be had
and taken prior to the issuance of letters patent for
new and useful inventions. [11]

III.

And your orator further shows unto your Honors
that on October 12th, 1903, the said Robert Strain
and your orator and the said Austin A. Gamble dis-

covered for the first time that the said letters patent
were inoperative and insufficient and that the errors

which rendered said letters patent No. 730,412 so

inoperative and insufficient arose from the inadver-
tence, accident and mistake of the Commissioner of

Patents of the United States and without any fraud-

ulent intention on the part of the said Robert Strain,

or upon the part of your orator, or upon the part of

said Austin A. Gamble; that said inadvertence, ac-

cident and mistake upon the part of the said Com-
missioner of Patents of: the United States consisted

in this, that after the said Robert Strain had duly
filed in the United States Patent Office his applica-

tion for letters patent upon the said Fruit Grader,

as aforesaid, one Charles Rayburn, did on August
18th, 1902, file in the United States Patent Office an
application for letters patent upon said new and
useful Fruit Grader, and in said application did

make certain claims as the original, true and first in-

ventor thereof; that through the inadvertence, acci-

dent and mistake of the Commissioner of Patents a

patent was issued to the said Charles Rayburn there-

for, said letters patent being numbered 726,756, and
were granted, issued and delivered to the said

Charles Rayburn on April 28th, 1903, and while the
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said Robert Strain's application for letters patent

was pending in the United States Patent Office, as

aforesaid, and the Commissioner of Patents did by

inadvertence, accident and mistake fail and neglect

to give notice to the said Robert Strain, or your

orator, or said Austin A. Gamble, of said Charles

Rayburn's application for letters patent upon said

Fruit Grader, and did fail and [12] neglect to

declare an interference proceeding between said

Robert Strain and Charles Rayburn or the applica-

tions of said Robert Strain and Charles Rayburn for

letters patent upon said Fruit Grader, and did fail

and neglect to determine whether the said Robert

Strain or the said Charles Rayburn was the original,

first and sole inventor of said Fruit Grader, and did

fail and neglect to determine the question of priority

of invention between said Robert Strain and said

Charles Rayburn ; that said Robert Strain and your

orator and the said Austin A. Gamble first discov-

ered this inadvertence, accident and mistake upon

the part of the Commissioner of Patents on October

12th, 1903, and did forthwith and immediately direct

their attorneys to prepare an application for a re-

issue patent upon said Robert Strain's said invention

in Fruit Grader; that said Robert Strain did make

due application in writing, in due form of law, for a

reissue of said letters patent, which said application

was filed in the United States Patent Office on Octo-

ber 21st, 1903, by the said Robert Strain with the

full consent and allowance of your orator and the

said Austin A. Gamble, and that thereafter due pro-

ceedings were had in the United States Patent Office
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in accordance with the Statutes in such cases made
and provided, and in accordance with the rules of

the United States Patent Office, and that said Robert

Strain was adjudged to be the original, first and

sole inventor of said Fruit Grader and judgment

of priority of invention was rendered and entered

in the United States Patent Office in favor of Robert

Strain and against said Charles Rayburn; and there-

after, to wit, on December 27th, 1904, the said Robert

Strain and your orator and the said Austin A. Gam-

ble having in all respects complied with the Acts of

Congress in such case made and provided, and having

surrendered [13] the said original letters patent

No. 730,412, said letters patent were cancelled and

new or amended letters patent w^hich were marked

''Reissue No. 12,207" were on the 27th day of De-

cember, 1904, in due form of law, granted, issued,

and delivered to your orator and the said Austin A.

Gamble, which said reissue letters patent are of

record in the Patent Office of the United States, as

will more fully and at large appear from said orig-

inal reissued letters patent or a duly certified copy

thereof ready here in court to be produced, whereby

there was granted and secured to your orator and the

said Austin A. Gamble, their heirs, legal representa-

tives and assigns, for the full term of seventeen

years (17), from and after the 9th day of June, 1903,

the sole and exclusive right, liberty and privilege of

making, using and vending the said invention as de-

scribed and claimed in said reissued letters patent

throughout the United States of America and the

territories thereof.
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IV.

And your orator further shows unto your Honors

that the said invention so set forth, described and

claimed in and by the said letters patent aforesaid

is of great value, and has been extensively practiced

by your orator and by your orator and the said

Austin A. Gamble, and that since the grant, issu-

ance and delivery of the said letters patent the said

Fruit Grader has gone into great and extensive use

and your orator and said Austin A. Gamble have

sold large numbers thereof and the same has substan-

tially displaced all other forms of devices for said

purpose and become the standard Fruit Grader;

and upon each and every one of said Fruit Graders

manufactured, used or sold by your orator [14]

or by your orator and said Austin A. Gamble, as

aforesaid, your orator, and your orator and the said

Austin A. Gamble have marked in bold and conspicu-

ous letters the word "Patented" together with the

day and date of issuance of said letters patent, to

wit, June 9th, 1903, and December 2'7th, 1904, there-

by notifying the public of said letters patent, and

the trade and public have generally respected and

acquiesced in the validity and scope of said letters

patent and of the exclusive rights of your orator,

and of your orator and said Austin A. Gamble therein

and thereunder, and save and except for the in-

fringement thereof by defendants as hereinafter set

forth, your orator, and your orator's assignors, have

had and enjoyed the exclusive right, liberty and

privilege, since December 27th, 1904, of manufactur-

ing, selling and using Fruit Graders embodying and
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containing the invention described in, set forth and
claimed in said letters patent, and but for the wrong-
ful and infringing acts of defendants, as hereinafter

set forth, 3'Our orator would now continue to enjoy
the said exclusive rights and the same would be of

great and incalculable benefit and advantage to your
orator, and the said defendants have been, long prior
to the commencement of this suit, notified in writing
of the grant, issuance and delivery of the said letters

patent and of the rights of your orator thereunder,

and have had full knowledge of your orator's said

rights under said letters patent, and demand has
been made upon defendants to respect the said let-

ters patent and not to infringe thereon, but notwith-

standing such notice the defendants have continued
to make, use and sell Fruit Graders embodying the

said invention, as hereinafter more particularly set

forth. [15]

y.

Your orator further shows unto your Honors that
heretofore, to wit, prior to the first day of January,
1910, by an instrument in writing in due form of

law, duly signed by the said Austin A. Gamble, and
delivered by him to jouv orator, the said Austin A.
Gamble did sell, assign, transfer and set over unto
your orator, his heirs and assigns, all his right, title

and interest in and to the said Fruit Grader inven-
tion and in and to the said letters patent afore-

said granted and issued therefor, and did thereby
sell, assign, transfer and set over unto jour orator,

and vest in your orator, and your orator did become
the sole and exclusive owner of the full and exclusive
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right, title and interest in and to the said Fruit

Grader invention and in and to the said letters patent

granted and issued therefor, all as will more fully

and at large appear from said original instrument

in writing or a duly certified copy thereof ready in

court to be produced as may be required.

VI.

And your orator further shows unto your Honors

that notwithstanding the premises, but well knowing

the same, and without the license or consent of your

orator, and in violation of said letters patent, and of

your orator's rights thereunder, the said defendants

herein have within the year last past and in the

Southern District of California, to wit, in the county

of Eiverside, State of California, and elsewhere,

made, used and sold to others to be used, and are

now making, using and selling to others to be used

Fruit Graders embodying, containing and embrac-

ing the invention described [16] and claimed and

patented in and by said reissued letters patent, and

have infringed upon the exclusive rights secured to

your orator by virtue of said reissued letters patent,

and that the Fruit Graders so made, used and sold

by defendants were and are infringements upon said

letters patent and each of said Fruit Graders con-

tains in it the said patented invention, and that al-

though requested so to do, defendants refuse to

cease and desist from the infringement aforesaid

and are now making, using and selling Fruit Graders

containing and embracing the said patented inven-

tion, and threaten and intend to continue so to do,

and will continue so to do unless restrained by this
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Court, and are realizing, as your orator is informed
and believes, large gains, profits and advantages, the
exact amount of which is unknown to your orator;

that by reason of the premises and the unlawful acts

of the defendants aforesaid, your orator has suffered

and is suffering great and irreparable damage and
injury

; that for the wrongs and injuries herein com-
plained of your orator has no plain, speedy or ade-

quate remedy at law and is without remedy save in

a court of equity, where matters of this kind are

properly cognizable and relievable.

To the end, therefore, that the said defendants,

Eiverside Heights Orange Growers' Association,

George D. Parker and Parker Machine Works, may,
if they can, show why your orator should not have
the relief herein prayed, and may according to the

best and utmost of their knowledge, recollection, in-

formation and belief, but not under oath, (an answer
under oath being hereby expressly waived), full,

true, direct and perfect answer make to all and sin-

gular the matters and things hereinbefore charged;

your orator prays that the defendants may be en-

joined and restrained, both provisionally [17]

and perpetually, from further infringement upon
the said letters patent, and be decreed to account

for and pay over unto your orator the gains and
profits realized by defendants from and by reason

of the infringement aforesaid, and may be decreed

to account for and pay over unto your orator the

damages suffered by your orator by reason of the

said infringement, together with the costs of this

suit, and for such other and further or different
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relief as equity and good conscience shall require.

May it please your Honors to grant unto your ora-

tor a writ of injunction issued out of and under the

seal of this Court, provisionally, and until the final

hearing, enjoining and restraining said defendants,

Eiverside Heights Orange Growers' Association,

George D. Parker and Parker Machine Works, their

agents, attorneys, associates, servants and employees,

and each and every thereof, from making, using and

selling any Fruit Graders containing or embracing

the invention patented in and by said letters patent,

and that upon the final hearing of this case said pro-

visional injunction may be made final and perpetual.

May it please your Honors to grant unto your

orator a writ of subpoena of; the United States is-

sued out of and under the seal of this Court and

directed to the said defendants, Riverside Heights

Orange Growers' Association, George D. Parker,

and Parker Machine Works, commanding them by

a day certain and under a certain penalty fixed by

law, to be and appear before this Honorable Court,

then and there to answer this Bill of Complaint and

to stand to and perform and [18] abide by such

further orders and decrees as to your Honors may

seem meet in the premises.

And your orator will ever pray.

FRED STEBLER.
FREDERICK S. LYON,

Solicitor and of Counsel for Complainant,

503-8 Merchants' Trust Company

Building, Los Angeles, California.

[19]
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United States of America,

State of California,

County of Riverside,—ss.

FRED STEBLER, being duly sworn, on oath
says

;
That he is the complainant named in the fore-

going Bill of Complaint, that he has read said Bill

of Complaint and knows the contents thereof, and
that the same is true of his own knowledge.

FRED STEBLER.
Subscribed and sworn to before me this 23d day

of May, 1910.

[Seal] WM. STUDABECKER,
Notary Public in and for Riverside County, State

of California.

(Endorsed.) [20]

[Title of Court and Cause.]

Answer.

The answer of the Riverside Heights Orange
Growers' Association, George D. Parker and Parker
Machine Works, defendants, to the Bill of Com-
plaint of Fred Stebler, complainant.

These defendants, now and at all times hereafter,

saving and reserving unto themselves all benefit and

advantage of exception which can or may be had or

taken to the many errors, uncertainties, and other

imperfections in said complainant's said bill of com-

plaint contained, for answer thereto, or unto so

much and such parts thereof as these defendants are
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advised is, or are, material or necessary for them to

make answer unto, these defendants for answering

saith

:

1. Admit that the Eiverside Heights Orange

Growers' Association, [23] one of the defendants

herein, is a corporation organized and existing under

and by virtue of the laws of the State of California,

and having its principal place of business in River-

side, California, and admits that George D. Parker,

another of the defendants herein, is a resident of

Riverside, California.

2. Deny that the Parker Machine Works, one of

the defendants herein, is a corporation organized and

existing under and by virtue of the laws of the State

of California, and having its principal place of busi-

ness in Riverside, California.

3. They deny that the said Robert Strain, men-

tioned in the Bill of Complaint, prior to the 28th

day of; April, 1902, or at any other time, or at all,

was either the original first and sole inventor of the

alleged certain new and useful PRUIT GRADER,
alleged in the Bill of Complaint to be more particu-

larly described in the alleged letters patent alleged

to have been issued therefor by the Government of

the United States ; and they deny that the said im-

provements, or any of them, were a new or useful

invention, or were not known or used by others in

this country before the alleged invention or discovery

thereof by the said Robert Strain, and deny that the

same were not patented or described in any prior

publication in the United States of America or any

foreign country before his invention or discovery
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thereof, or more than two years prior to his applica-

tion for letters patent thereon in the United States

of America, or that the same was not in public use

or on sale in the United States for more than two
years prior to his said application for letters patent

of the United States therefor, or that the same was
not abandoned. [24]

4. These defendants, further answering, say that

as to whether or not the said Robert Strain, being

as aforesaid the alleged original and first inventor

of the said alleged improvement in FRUIT GRAD-
ERS, or otherwise, did on the 28th day of April,

1902, or at any other time, duly or regularly make
or file in the Patent Office of the United States, an

application in writing, praying for the issuance to

him of letters patent of the United States for the

said alleged invention, these defendants are not in-

formed save by the Bill of Complaint herein, and
they, therefore, deny the same, all and singular, and

leave complainant to make such proof thereof as he

may be advised is material.

5. These defendants, further answering, say that

as to whether or not after the filing of the said al-

leged application in the United States Patent Office,

and before the granting of letters patent thereon, or

at any other time, the said Robert Strain, by an in-

strument in writing, in due form of law, or other-

wise, duly signed by him, and by him delivered to

Fred Stebler, complainant herein, and Austin A.

Gamble, of Riverside, California, and duly recorded

in the United States Patent Office, or otherwise, the

said Robert Strain did sell, assign, transfer and set
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OT'er unto tlie said Fred Stebler and the said Austin

A. Gamble, the full and exclusive right, title and

interest in and to the said invention, or any right,

title or interest in and to the same, and in and to the

letters patent to be granted and issued therefor, with

the request that the letters patent therefor, when

granted, should be issued jointly to the said Fred

Stebler and the said Austin A. Gamble, they are not

informed save by the Bill of Complaint herein, and

they, therefore, deny the same, all and singular, and

leave complainant to make such proof thereof as he

shall be [25] advised is material. These defend-

ants deny that thereafter, or at any time, such pro-

ceedings were duly and regularly, taken in the mat-

ter of the said alleged application, that on the 9th

day of June, 1903, or at any other time, letters pat-

ent of the United States of America, No. 730,412,

were duly and regularly granted and issued and de-

livered by the Government of the United States of

America to the said Fred Stebler and the said Austin

A. Gamble, or either of them, and deny that the said

Fred Stebler and the said Austin A. Gamble, or

either of them, or their heirs, legal representatives

and assigns, or either of them, were granted for the

full term of seventeen years (17) from and after the

9th day of June, 1903, or for any other term, the sole

and exclusive right, liberty and privilege of making,

using and vending to others to be used the said al-

leged invention throughout the United States of

America and the territories thereof.

6. These defendants, further answering, deny

that the said alleged letters patent were issued in
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due form of law, or otherwise, under the seal of the

United States Patent Office, or otherwise, or were

duly signed by the Commissioner of Patents; and

deny that said facts will more fully appear from said

alleged letters patent themselves.

7. These defendants, further answering, deny

that prior to the issuance of said alleged letters pat-

ent, all proceedings were had or taken which were

required to be had and taken prior to the issuance

of letters patent for new and useful inventions.

8. These defendants, further answering, say that

whether [26] the said alleged letters patent No.

730,412, referred to in the Bill of Complaint as hav-

ing been issued as therein stated, for an Improved

FRUIT GRADER, were inoperative and insuffi-

cient, and whether the error by reason of which the

same were rendered inoperative and insufficient arose

by inadvertence, accident, and mistake on the part

of the Commissioner of Patents of the United States

and without any fraudulent intention on the part of

the said Robert Strain, or upon the part of Fred

Stebler, complainant herein, or upon the part of the

said Austin A. Gamble, they are not informed save

by the Bill of Complaint herein, and they, therefore,

deny the same, and leave complainant to make such

proof thereof as he shall be advised is material.

9. These defendants, further answering, say that

whether the alleged inadvertence, accident and mis-

take upon the part of the Commissioner of Patents

of the United States was occasioned by the fact that

after the said Robert Strain had filed in the United

States Patent Office his alleged application for let-
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ters patent upon said FRUIT GRADER, one

Charles Rayburn, did on August 18tli, 1902, file in

the United States Patent Office an application for

letters patent upon said new and useful FRUIT

GRADER, and in said application did make certain

claims as the original, true and first inventor thereof,

and that through the inadvertence, accident and mis-

take of the Commissioner of Patents a patent was

issued to said Charles Rayburn therefor, said letters

patent being numbered 726,756, which were granted,

issued and delivered to the said Charles Rayburn on

April 28th, 1903, and while the said Robert Strain's

application for letters patent was pending in the

United States Patent Office, and the Commissioner

of Patents did by inadvertence, accident and mis-

take fail and neglect to give notice to the said Robert

Strain, or to Fred Stebler, complainant herein, or to

said Austin A. Gamble, of said Charles Rayburn 's

application for letters patent upon [27] said

FRUIT GRADER, and did fail and neglect to de-

clare an interference proceeding between said Robert

Strain and Charles Rayburn or the applications of

said Robert Strain and Charles Rayburn for let-

ters patent upon said FRUIT GRADER, and did

fail and neglect to determine whether the said Robert

Strain or the said Charles Rayburn was the original,

first and sole inventor of said FRUIT GRADER,

and did fail and neglect to determine the question

of priority of invention between said Robert Strain

and Charles Rayburn, they are not informed save by

the Bill of Complaint herein, and they, therefore.



20 Fred Stehler vs.

deny the same, all and singular, and leave complain-

ant to make such proof thereof as he shall be advised

is material.

10. These defendants further answering say that

whether the said Robert Strain, and Fred Stebler,

complainant herein, and the said Austin A. Gamble

first discovered the alleged inadvertence, accident

and mistake upon the part of the Conmiissioner of

Patents on October 12th, 1903, and did forthwith

and immediately direct their attorneys to prepare

an application for a reissue patent upon said Robert

Strain's said invention in FRUIT GRADERS, or

whether the said Robert Strain did make due ax^pli-

cation in w^riting, in due form of law, or otherwise,

for a reissue of the letters patent mentioned in the

bill of complaint, or whether said alleged applica-

tion was filed in the United States Patent Office on

October 21st, 1902, by the said Robert Strain with

the full consent and allowance of Fred Stebler, com-

plainant herein, and the said Austin A. Gamble, or

whether thereafter due proceedings were had in the

United States Patent Office in accordance with the

Statute in such cases made and provided, and in ac-

cordance with the Rules of the United States Patent

Office, or whether the said Robert Strain was ad-

judged to be the original, first and sole inventor of

said FRUIT GRADER and judgment or priority of

invention [28] was rendered and entered in the

United States Patent Office in favor of said Robert

Strain and against said Austin A. Gamble, they are

not informed save by the Bill of Complaint herein,

and they, therefore, deny the same, all and singular,
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and leave complainant to make such proof thereof

as he shall be advised is material.

11. These defendants further answering say that

whether the said Eobert Strain and Fred Stebler,

complainant herein, and Austin A. Gamble having in

all respects complied with the Acts of Congress in

such cases made and provided, and having surren-

dered the said original letters patent No. 730,412,

said letters patent were cancelled and new or

amended letters patent, which were marked "Re-

issue No. 12,297," were on the 27th day of December,

1904, in due form of law, granted, issued and deliv-

ered to Fred Stebler, complainant herein, and the

said Austin A. Gamble, which said reissue letters

patent are of record in the Patent Office of the United

States, they are not informed save by the Bill of

Complaint herein, and they, therefore, deny the

same, all and singular, and leave complainant to

make such proof thereof as he shall be advised is

material; and deny that said facts will more fully

and at large appear from said original reissue letters

patent or a duly certified copy thereof.

12. These defendants deny that the said reissue

letters patent No. 12,297 were effective to grant and

secure to the said Fred Stebler, complainant herein,

and the said Austin A. Gamble, their heirs, legal

representatives and assigns, for the full term of

seventeen years (17) or for any term, either from

and after the 9th day of June, 1903, or from any

other date, the sole and exclusive right, liberty and

privilege of [29] making, using and vending the

said invention as described and claimed in said re-
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issue letters patent throughout the United States of

America and the territories thereof.

13. These defendants aver that they are not in-

formed as to whether or not the invention alleged to

be contained in the said reissue letters patent No.

12,297 is the same invention as that set forth in the

original letters patent No. 730,412, set forth in the

Bill of Complaint herein, and they, therefore, deny

the same and leave the complainant to make such

proof thereof as he shall be advised is material.

14. Further answering, these defendants deny

that the alleged invention alleged to be protected by

the said alleged reissue letters patent is of great or

any value, and deny that since the issuance of the

said alleged reissue letters patent, or at any time;

the Fruit Graders mentioned therein have gone into

great and extensive use, or have been extensively

practiced, or otherwise, and deny that large numbers

thereof have been sold, and deny that upon each and

every one of said Fruit Graders manufactured, used

or sold by the complainant herein, or by the said com-

plainant and Austin A. Gamble, or by either of them,

made in accordance with the said reissue letters pat-

ent, has been marked with the word "Patented" to-

gether with the date and nrnnber thereof, and deny

that the public was thereby notified of the same, and

deny that the trade and public have generally re-

spected and acquiesced in the validity and scope of

said letters patent and the exclusive right, or any

right of the complainant herein, and of the complain-

ant and said Austin A. Gamble, and deny that save

and except for the alleged infringement thereof by
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these defendants, the complainant herein and the

complainant and the said Austin A. Gamble, would

have had [30] and enjoyed the exclusive right,

liberty and privilege, since December 2'7th, 1904, or

any other time, of manufacturing, selling and using

Fruit Graders embodying and containing the inven-

tion described in, set forth and claimed in said let-

ters patent, and deny that but for the alleged wrong-

ful and infringing acts of these defendants, com-

plainant herein would not continue to enjoy the said

exclusive rights, or any rights, at all and that the

same would be of great and incalculable benefit and

advantage, or any benefit and advantage, to the com-

plainant, and deny that they have been, long prior

to the commencement of this suit, notified in writing

of the grant, issuance and delivery of the said letters

patent and of the rights of the complainant there-

under, and deny that they have had full knowledge-

of complainant's said rights under said letters pat-

ent, and that demand has been made upon them to

respect the said letters patent and not to infringe

thereon, and deny that notwithstanding such alleged

notice they have continued to make, use, and sell

Fruit Graders embodying the said alleged invention.

15. Defendants further answering say that

whether prior to the first day of January, 1910, or

at any other time, by an instrument in writing in

due form of law, or otherwise, duly signed by the

said Austin A. Gamble, and delivered by him to the

complainant herein, the said Austin A. Gamble did

sell, assign, and transfer and set over unto the com-

plainant herein, his heirs, and assigns, all his right,
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title and interest in and to the said Fruit Grader in-

vention and in and to the said letters patent granted

and issued therefor, and did thereby sell, assign and
transfer and set over unto and did vest in the com-
plainant herein, and complainant did become the sole

and exclusive owner of the full and exclusive right,

title and interest in and to the said alleged Fruit
Grader invention and [31] in and to the said al-

leged letters patent granted and issued therefor, they
are not informed save by said Bill of Complaint
herein, and they, therefore, deny the same, all and
singular, and leave complainant to make such proof
thereof as he may be advised is material, and they
deny that said facts will more fully appear from said
original instrument in writing or a duly certified
copy thereof.

16. These defendants deny that since the issuance
of said alleged letters patent, and within the year
last past, or at any time, or within the Southern Dis-
trict of California, or at any other place, the defend-
ants herein have made, used and sold to others to be
used, and are now making, using and selling to
others to be used Fruit Graders embodying, contain-
ing, and embracing the invention described and
claimed and patented in and by said reissue letters

patent, and deny that they have infringed or are
now infringing, or threaten to continue to infringe

upon the alleged exclusive right alleged to be secured

to complainant by virtue of said alleged letters pat-

ent, and deny that any Fruit Grader made, used or

sold, or sold to others for use, at any time, were or

are an infringement upon said alleged letters patent,
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or contain or embody the said alleged invention.

17. Further answering, defendants deny that

complainant has requested these defendants to cease

or desist from their alleged infringement aforesaid,

and deny that they are now making or selling or

using Fruit Graders containing or embracing the al-

leged invention or any of them, alleged to be patented

in and by said alleged letters patent, and deny that

unless restrained by the order of this Honorable

Court they will at any time make or sell or use Fruit

Graders alleged to be described [32] and claimed

in said alleged letters patent.

18. These defendants deny that by reason of the

premises set up in said Bill of Complaint, or by rea-

son of any unlawful act of the defendants, complain-

ant has suffered any injury or damage, and deny
that they have realized large gains, profits and ad-

vantages from and by reason of any alleged infringe-

ment of complainant's rights.

19. These defendants, further answering, aver

that said alleged improvements or invention de-

scribed and claimed in the said original letters pat-

ent mentioned in the Bill of Complaint, and men-
tioned in the reissue letters patent thereof, did not

and do not constitute any invention or discovery that

was or is patentable under the laws of the United
States.

20. Defendants, further answering, aver that in

view of the prior state of the art pertaining to Fruit

Graders and the manner of their construction and

operation, there was and is no patentable invention

contained and embraced in the said alleged improve-
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ments described and claimed in the said alleged re-

issue letters patent sued on herein ; but that the same

or substantially the same things were Avell known in

the art prior to the alleged invention thereof by the

said Robert Strain; and, if in the alleged improve-

ments there is anything new or different from what

w^as known or discovered in said prior art, it was not

the result of patentable invention, but wholly the re-

sult of the ordinary skill of the mechanic, and is of

no practical utility.

And for a further and separate defence, these de-

fendants aver that the alleged invention described

and claimed in the said [33] alleged reissue let-

ters sued on herein, or substantially the same was,

long prior to the supposed invention or discovery

thereof by the said Robert Strain, indicated, de-

scribed and patented in and by the following letters

patent of the United States, to wit

:

Number. Date. Names of Patentees.

No. 247,428, Sept. 20, 1881, H. B. Stevens.

'* 348,128, Aug. 24, 1886, J. W. Keeney.

" 352,421, Nov. 9, 1886, J. S. McKenzie.

" 399,509, Mar. 12, 1889, F. N. Ellithorpe.

" 430,031, June 10, 1890, J. A. Jones.

" 442,288, Dec. 9, 1890, J. A. Jones.

" 456,092, July 14, 1891, H. H. Hutchins.

" 458,422, Aug. 25, 1891, J. T. Ish.

" 465,856, Dec. 29, 1891, H. H. Hutchins.

" 466,817, Jan. 12, 1892, E. E. Woodward.
'' 475,497, May 24,1892, G. A. & C. F. Fleming.

" 482,294, Sept. 6, 1892, A. C. Burke.

" 529,032, Nov. 13, 1894, H. C. Jones.
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Number. Date. Names of Patentees.

No. 534,783, Feb. 26, 1895, A. Cerruti.

" 538,330, Apr. 30, 1895, A. D. Huntley.

" 654,281, July 24, 1900, M. P. Richards.

" 671,646, Apr. 9, 1901, R. G. Bailey.

" 673,127, Apr. 30,1901, E. N. Maull.

'' 713,484, Nov. 11, 1902, C. D. Nelson.

" 726,756, Apr. 28, 1903, C. Rayburn.

[34]

21. Further answering, defendants aver that said

Robert Strain was not the original or first or any

inventor or discoverer of the alleged improvements

and inventions, or any of them, alleged to be de-

scribed in said alleged letters patent in suit, or of

any material or substantial part of the same, but

that, on the contrary, prior to the alleged invention

thereof by the said Robert Strain, Charles Rayburn,

who resides at Visalia, in the county of Tulare, State

ofi California, had conceived and invented each and

all of said alleged improvements and inventions, and

said Charles Rayburn is the original and first in-

ventor and discoverer of said alleged improvements

and inventions, and of each and all of them.

22. And for a further and separate defence, these

defendants aver that the said Robert Strain was not

the original and first inventor or discoverer of the

improvements or inventions alleged to be described

and covered by the said alleged reissue letters patent,

nor of any material or substantial parts thereof, but

that the same or all material or substantial parts

thereof were, prior to the alleged invention thereof

by the said Robert Strain, and more than two years

prior to his said alleged application for letters pat-
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ent thereon, manufactured and sold in this country,

and these defendants specify such manufacture and

sale as follows, to wit: Manufactured and sold by

G. G. Wickson, of the City and County of San Fran-

cisco, State of California.

23. And for a further and separate defence, these

defendants aver that the said alleged improvements

and inventions, and each and all of them, had been,

prior to the alleged invention [35] thereof by the

said Eobert Strain, and more than two years prior

to his alleged application for letters patent thereon,

known to and used by the following named persons,

firms, and corporations, at the following places, to

wit:

Uplands Citrus Association, in its plant at Up-

land, California; also by the W. H. Jameson Pack-

ing-house, in its plant at Corona, California; The

Arlington Heights Fruit Company, in its plant at

Arlington, California; Victoria Avenue Citrus As-

sociation, in its plant at Casa Blanca, California;

San Jacinto Packing-house Company in its plant at

Arlington, California; Pacentia Orange Growers'

Association, in its plant at Fullerton, California;

Santiago Orange Growers' Association, in its plant

at Orange, California; Indian Hill Citrus Associa-

tion, in its plant at North Pomona, California;

Worthier & Strong, in their plant at Kiverside, Cali-

fornia ; and was known to Charles S. Adams, whose

residence is Upland, California; W. H. Jameson,

whose residence is Corona, California ; Charles Spen-

cer, Edw^ard Oilman, and Ernest Parker, each of

Orange, California, and was knoAvn to and used by
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others whose names and places of residences, and

the places of such use are at this time unknown to

these defendants, but which these defendants crave

leave to insert herein and make a part hereof when

they shall be discovered.

24. Further answering, these defendants aver

that the public at no time has acquiesced in the valid-

ity of the said alleged letters patent in suit, and that

the validity of said letters patent has not been adju-

dicated or established in an action at law ; that, there-

fore, this Court sitting as a court in equity has no

jurisdiction of this case, and complainant's relief in

the premises, if to any relief he is entitled, can only

be obtained in an action at law. [36]

And, therefore, these defendants submit and insist

that under the facts and circumstances as above al-

leged, the said complainant is not entitled to the re-

lief or any part thereof in the said bill of complaint

demanded, nor has said complainant any right to any

further answer to said bill, nor any part thereof,

than is above given.

And these defendants pray the same advantage of

their aforesaid answer as if they had pleaded or de-

murred to the said bill of complaint, and they pray
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leave to be dismissed with their reasonable costs and
charges in this behalf most wrongfully sustained.

RIVERSIDE HEIGHTS ORANGE GROW-
ERS' ASSOCIATION.

PARKER MACHINE WORKS.
GEORGE D. PARKER.

By N. A. ACKER,
WM. F. BOOTH,

Solicitors and Attorneys for Defendants.
N. A. ACKER,
WM. F. BOOTH,

Solicitors and of Counsel for Defendants.
(Endorsed.) [37]

[Title of Court and Cause.]

[Enrollment.]

The complainant filed his Bill of Complaint in the

United States Circuit Court for the Southern Dis-
trict of California, on the 24th day of May, 1910,
which is hereto annexed

;

A subpoena to appear and answer in said cause
was thereupon, on said 24th day of May, 1910, is-

sued, returnable on the 4th day of July, 1910, and
is hereto annexed;

On the 27th day of June, 1910, all of the defend-
ants appeared herein by N. A. Acker, Esq., and Will
F. Booth, Esq., their solicitors;

On the 26th day of July, 1910, the answer of de-

fendants to complainant's Bill of Complaint was
filed herein, and is hereto annexed;
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The replication of complainant to the answer of

defendants was filed herein on the 31st day of Au-

gust, 1910, and is hereto annexed

;

Testimony was thereafter taken on behalf of the

respective parties and filed in the clerk's office;

On the 11th day of September, 1912, being a day

in the July Term, A. D. 1912, of the United States

District Court for the Southern District of Califor-

nia—Present: The Honorable Olin Wellborn, Dis-

trict Judge, said cause came on to be heard before

the Court on the pleadings and proofs, and the hear-

ing having [39] been proceeded with on said day

and on the following 12th, 13th, 16th and 17th days

of September, 1912, and the Court having heard the

pleadings and proofs and the arguments of counsel,

and the cause having thereupon been submitted to

the Court for its consideration and decision upon the

pleadings and proofs and arguments, and the Court

having duly considered the same and being fully ad-

vised in the premises, thereafter, on the 17th day of

September, 1912, being a day in the July Term, A. D,

1912, of said District Court, ordered that a Decree

be entered herein, dismissing complainant's bill of

complaint, with costs, and accordingly, on the 30th

day of September, 1912, a Final Decree was signed,

filed, entered and recorded herein, and is hereto an-

nexed : [40]

[Title of Court and Cause.]

Final Decree.

At a stated term, to wit, the July Term, A. D. 1912,

of the above-entitled Court, held at the court-
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room thereof in the city of Los Angeles, County
of Los Angeles, State of California, on the 17th

day of September, 1912—Present : Honorable
OLIN WELLBORN, District Judge.

This cause having heretofore come on regularly to

be heard upon the pleading and proofs, documentary
and oral, taken and submitted in the case and being
of record herein, the complainant being represented

by Frederick S. Lyon, Esq., and the defendants by
N. A. Acker, Esq., and the cause having been sub-

mitted to the Court, for its consideration and deci-

sion, and [41] the Court being fully advised in

the premises, and it appearing to the Court that

claims 1 and 10 of United States Eeissue Letters

Patent No. 12,297 (the only claims involved herein)

granted Robert Strain, December 27, 1901, for an
Lnprovement in FRUIT GRADERS, as construed

by the Court are good and valid in law, and it fur-

ther appearing to the Court that the defendants have
not infringed the said claims—1 and 10 of the re-

issue letters patent sued upon herein as construed

by the Court:

It is ordered, adjudged and decreed that complain-

ant's Bill of Complaint be, and the same is hereby,

dismissed, and further that the defendants do have
and recover from complainant the sum of $383.40,
being defendant's proper and necessary costs and
disbursements herein.

OLIN WELLBORN,
District Judge.
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Decree entered and recorded September 30th,

1912.

WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.
(Endorsed.) [42]

Whereupon, said bill of complaint, subpoena, an-

swer, replication of complainant, and said Einal De-
cree are hereto annexed ; the said Final Decree being

duly signed, filed and enrolled pursuant to the prac-

tice of said District Court.

Attest, etc.

[Seal] WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.
(Endorsed.) [43]

[Title of Court and Cause.]

[Proofs Taken on Behalf of Complainant Before
Notary Public Peck, Commencing February 2,

1912.]

PROOFS TAKEN ON BEHALF OF COM-
PLAINANT IN THE ABOVE-ENTITLED
SUIT AT THE OFFICE OF FREDERICK
S. LYON, 503-8 MERCHANTS TRUST COM-
PANY BUILDING, IN THE CITY OF LOS
ANGELES, CALIFORNIA, COMMENCING
AT THE HOUR OF 10 O'CLOCK A. M. OF
FRIDAY, FEBRUARY 2, 1912, BEFORE
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EARL CURTIS PECK, A NOTARY PUB-
LIC IN AND FOR THE COUNTY OF LOS
ANGELES AND STATE OF CALIFORNIA,
BY AGREEMENT WITHOUT NOTICE,
NOTICE BEING WAIVED.

PRESENT: FREDERICK S. LYON, Esq., on Be-

half of Complainant.

N. A. ACKER, Esq., on Behalf of De-

fendants. [46]

[Stipulation for Use of Uncertified Copies of Letters

Patent; and Amendment of Answer.]

Whereupon the following proceedings were had:

It is stipulated that either party to the above-en-

titled suit may use in evidence uncertified printed

copies of United States letters patent and that the

same shall be given the same effect as though certi-

fied or original letters patent, subject to any objec-

tions as to competency under the pleadings or ma-

teriality.

It is stipulated and agreed that the answer of de-

fendants may be considered as amended as follows:

That the device manufactured, sold and used by

the defendants in the present action is made under

and in accordance wdth the invention embodied in

United States letters patent No. 997,468, granted

George D. Parker under date of July 11th, 1911, for

an improved fruit sizer or grader.

It is also stipulated that the answer may be con-

sidered as having contained therein in paragraph I

on page 14, relative to the prior use and knowledge

of fruit graders as follows:

That it was used by the Azusa Citrus Association
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in the packing-house at Azusa, California, and also

by the Pomona Fruit Growers ' Exchange in its pack-

ing-house at Pomona California, and that the device

was known to Thorndike C. Jameson, of Corona,

Riverside County, California, Frederick K. Adams

of Pomona, California, Owen Dao Burns of Azusa,

California, Lawrence E. Tucker of Upland, Cali-

fornia, and that the replication of complainant [47]

stands as a replication to the answer as thus amended.

[Deposition of Fred Stebler, for Complainant.]

FRED STEBLER, a witness produced on behalf

of complainant, being first duly sworn according to

law, testified as follows, to wit:

Direct Examination*

(By Mr. LYON.)

Q. 1. You are the complainant in this suit?

A. Yes, sir.

Q. 2. In what business are you engaged, Mr.

Stebler?

A. In the manufacture of packing-house ma-

chinery.

Q. 3. How long have you been engaged in the

manufacture of packing-house machinery?

A. Over twelve years.

Q. 4. Where? A. At Riverside, California.

Q. 5. And what kinds of packing-house machin-

ery have you manufactured during that time ?

A. A full line of orange packing-house machinery.

Q. 6. Including what kinds of devices?

A. Including practically everything used therein.

Q. 7. You are the Fred Stebler mentioned as one

of the grantees in Re-issue Letters Patent Number
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(Deposition of Fred Stebler.)

12,297, dated December 27, 1904? A. Yes, sir.

Mr. LYON.—Complainant offers in evidence copy

of Eeissue Letters Patent Number 12,297, granted

to Fred Stebler and Austin A. Gamble, of Riverside,

California, on December [48] 27tli, 1904, for the

invention of Robert Strain on fruit grader and ask

that the same be marked "Complainant's Exliibit

Patent in Suit."

Q. 8. You reside at Riverside, California?

A. Yes, sir.

Q. 9. How long have you resided there ?

A. Almost thirteen years.

Q. 10. Are you acquainted with Austin A. Gamble,

of Riverside, California? A. Yes, sir.

Q. 11. How long have you known him?

A. Ten years.

Q. 12. Were you at any time in business with

Austin A. Gamble? A. I was.

Q. 13. In what business?

A. The manufacture of packing-house machinery.

Q. 14. Where? A. At Riverside, California.

Q. 15. You were partners in that business, I be-

lieve? A. Equal partners.

Q. 16. Up to what time?

A. Up to July 9th, 1909.

Q. 17. I show you an instrument and ask you if

you have ever seen it before. A. I have.

Q. 18. When did you first see it ?

A. When it was executed, on the date which it

bears.

Q. 19. Were you present during its execution?
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(Deposition of Fred Stebler.)

[49] A. Yes, sir.

Q. 20. And after its execution, was it delivered to

you? A. Yes, sir.

Q. 21. You say you were present when this instru-

ment was executed. By whom was it executed?

A. By 'Mr. Austin A. Gamble himself.

Q. 22. And by him delivered to you?

A. Yes, sir.

Q. 23. The Austin A. Gamble to whom you have

referred is the Austin A. Gamble referred to in the

Complainant's Exhibit Patent in Suit?

A. Yes, sir.

Mr. LYON.—We offer the instrument last re-

ferred to by the witness in evidence and ask that the

same be marked "Complainant's Exhibit Assign-

ment Gamble to Stebler."

Mr. ACKER.—The introduction of the instrument

is objected to as proof of title in the complainant to

the present action.

Q. 24. You state that for the past twelve years

or so you have been engaged in the manufacture of

fruit-packing machinery including orange graders

or sizers. Have you or has the firm of Stebler and

Gamble, to which you have referred, ever manufac-

tured any machines embodying the construction of

machine set forth and described and claimed in the

patent. Complainant's Exhibit Patent in Suit?

A. Yes, sir.

Q. 25. To what extent?

A. Well, we have been making these machines al-

most exclusively for the past nine or ten years.

[50]
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Q. 26. Can 3^ou state the circumstances under

which the firm of Stebler and Gamble commenced
the manufacture of such machines?

A. Well, prior to the advent of this particular ma-

chine we had been making machines of other styles,

none of which were altogether satisfactory and when
this machine came out and we recognized its advan-

tages and were offered an opportunity of getting

hold of it, we took it.

Q. 27. What occasion or opportunity, Mr. Stebler,

have 3^ou had to familiarize yourself with the con-

struction, mode of operation and number of orange

sizing machines used in California.

A. Well, since the time I have been engaged in

this business I have studied the merits and possi-

bilities of all of these machines.

Mr. ACKEE.—Counsel for defendants objects to

the presence of Mr. Knight in the room during the

course of the examination of the witness Stebler, due

to the fact that he understands he is to be a witness

in this case and asks that he be excluded from the

room.

Mr. LYON.—Inasmuch as Mr. Knight will be

called as an expert witness and not a fact witness and
his testimony will be largely based upon facts tes-

tified to by this witness, it will be necessary for him
either to hear the testimony of the witness or have

the deposition of this witness read to him and coun-

sel for defendant may take his choice as to the pro-

cedure.

Mr. ACKER.—The objection is still urged as to
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the presence [51] of Mr. Knight in the room dur-

ing the examination of Mr. Stebler. Please make a

note on the record that the attorney for complainant

refuses to dismiss or exclude him from the room dur-

ing the examination of the witness.

Mr. LYON.—The refusal is based on the reasons

stated and on the ground that there is no reason for

the exclusion of Mr. Knight from the room, and on

the further ground that counsel for defendants has

refused to indicate that he will remain in attendance

while the deposition of this witness is written up in

order that it may be before Mr. Knight as an expert

in giving of his deposition.

A. (Con.) And from the first have been fre-

quently called in consultation with various of the

leading orange packers with a view to improving the

machines and methods then in use by them.

Q. 28. And to what extent since the introduction

of the machine of Complainant's Exhibit Patent in

Suit have you been in and throughout the packing-

houses of California?

A. I have been passing to and fro between all of

them either in consultation in my capacity as expert

or actually furnishing them these improved ma-

chines.

Q. 29. Are you then sufficiently familiar with the

orange-grading and sizing machines which have been

in use in California since 1902 to enable you to state

what kinds of machines have been in general use ?

A. Yes, sir.

Q. 30. To what extent, then, since the introduc-

tion of the machine of Complainant's Exhibit Patent
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in Suit has the machine of said patent gone into use ^

[52]

A. To the practical exclusion of all others.

Q. 31. When you say ''to the practical exclusion
of all others," what has been your own business ex-
perience in the placing of machines of this patent?
A. We have placed them in almost every packing-

house, not only in California, but elsewhere.

Q. 32. What became of the machines which had
been in such packing-houses?

A. If they had machines prior to that time they
were discarded or thrown away almost invariably.

Q. 33. Have you yourself removed any of such
old machines? A. A great many of them.

Q. 34. What machine has become the standard
machine in use in orange packing-houses for sizing
or grading oranges?

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial and on the further ground as
calling for the mere expression of opinion on the
part of this witness and intended to have the witness
express his view as to the use of his own device.
A. Machines of the type shown in Complainant's

Exhibit Patent in Suit, having a separately and in-

dependently adjustable sizing member for each size
or grade of fruit packed.

Q. 35. Prior to the time that your firm of Stebler
and Gamble acquired the Robert Strain invention,
set forth in Complainant's Exhibit Patent in Suit,

what kind of fruit graders had your firm been manu-
facturing ?
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A. Prior to the acquiring of the Eobert Strain in-

vention we had been manufacturing and placing a

great many so-called "rope sizers" and also the Ish

or California sizer, in [53] which latter the grad-

ing was accomplished by running the fruit over a

grade-way composed of a traveling belt and a stepped

or graduated rotating roller.

Q. 36. How was this stepped or graduated roller

formed %

A. It was a cylindrical roll mounted in journals

and having graduated reduced diameters, each re-

duction in diameter conforming to some particular

size of fruit as it issued from the machine.

Q. 37. With such a construction these rolls were

in a single piece, were they?

A. Practically a single or continuous one-piece

roller the entire length of the machine.

'Mr. ACKER.—The answer is objected to as not

responsive to the question.

Q. 38. What was the rope sizer that you referred

to?

A. The rope sizer was a machine in which the

grade-ways were composed of two traveling ropes,

that is, each grade-way was composed of two travel-

ing ropes which travelled in a divergent path, so that

the fruit carried along on them would finally come

to a space wide enough between them to drop through

and in this manner the sizing w^as accomplished.

Q. 39. In such rope grader, was it possible to make

individual adjustment of the different grades'?

A. No, it was not possible.
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Q. 40. With the California or Ish grader to which
YOU have referred, how was the adjustment of the
different grades or sizes accomplished, if at alH
A. Well, after the machine was turned out from

the factory [54] it had the same fault as the rope
sizer in that respect, in that you could not adjust
one size without affecting the sizes adjacent to it.

We could, of course, regulate these sizes in making
these rolls by regulating each and every different
diameter, but it was necessary to predetermine these
sizes in making these rolls to the extent that they
would afterwards have to remain in the machine so
that in that machine there was no opportunity of an
individual or independent adjustment.

Q. 41. Was there any demand for such an inde-
pendent adjustment?

A. There was, indeed, as is shown by the sales of
the new machine we were able to makj after we be-
gan building it.

Q. 42. The new machine you referred to was what
machine? A. The Robert Strain invention.

Q. 43. You mean the one of the patent here in
suit? A. Yes, sir.

Q. 44. And w^hat was the occasion of your acquir-
ing that patent ?

A. Well, at that time we were the owners of the
Ish Patent of which this Robert Strain invention
was obviously an infringement, and when we went
to Mr. Strain and explained the situation to him and
to Mr. E. K. Benchley, who was interested in it with
him, they at once proposed that we take the matter
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off their hands by paying them a stipulated sum,

which we readily agreed to.

Q. 45. I did not intend, Mr. Stebler, to enquire

so much as to the details of the acquisition of the

Eobert Strain invention, as I did as to whether there

was any occasion [55] so far as the market de-

mand was concerned'?

A. We, of course, saw that there was a demand

and need for the machine, otherwise, we should not

have taken up his proposition.

)Q. 46. About how many of the graders or sizers

embodying this Robert Strain invention of the pat-

ent in^suit has the firm of Stebler and Gamble, or

since your succession, you yourself, made and sold'?

A.
"

I can't answer that question definitely, off-

hand. I could, however, refer to our books and rec-

ords and probably get the exact number.

Q. 47. Can you approximate it?

A. Yes, our sales of that machine for the past six

years have probably averaged forty machines a year.

Q. 48. And to what extent have you put in graders

or sizers of any other construction or mode of opera-

tion'?

A. We have practically put in no others, since we

began building these machines.

Q. 49. And based upon your observations on your

various trips through the packing-houses, what

would you say in regard to the number of machines

of other constructions which have been installed and

used which did not involve the independent, indi-

vidual adjustment of the grades as set forth in the
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patent in suit?

A. There are practically none.

Q. 50. Have the machines which the firm of Steb-

ler and Gamble, and since your acquisition of the

patent in suit, yourself, have made and sold been

marked in any manner ?

A. Yes, sir; they have been marked "Patented
January 25, 1891, [56] June 9, 1903," and with

the date of this reissue patent on the Eobert Strain

invention, the date of which I don't remember ex-

actly, except that it was 1904.

Q. 51. I show you a copy of the patent in suit and
ask you if that refreshes your recollection as to the

date ? A. Dated December 27th, 1904'.

Q. 52. And have all of these machines which you
referred to in your last answer been marked with
the word "Patented" together with the date "De-
cember 27, 1904"?

A. So far as I know they have because it is an in-

variable rule to mark all machines plainly and in a

conspicuous place with those words.

Q. 53. Are you acquainted with George D. Parker,
one of the defendants in this suit ?

A. I know him; yes.

Q. 54. Are you acquainted with any of the officers

of the Riverside Heights Orange Growers' Associa-
tion? A. Only the manager.

Q. 55. Did you ever have any conversation with
the manager of that association or with George D.
Parker in relation to this reissue patent, the patent
in suit?
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A. I have personally spoken to Mr. Russell, the

manager of the Riverside Heights Orange Growers'

Association and called his attention to it.

Q. 56. On what occasion *?

A. Well, I have sold him these machines.

Q. 57. With the patent date on them?

A. I think so.

Q. 58. And what was the occasion of calling their

attention to the patent? [57]

A. When I learned they were about to put in ma-

chines made by George D. Parker embodying the

same principle.

Q. 59. Did you at that time have any conversa-

tion as to whether such machines were or were not

an infringement of the patent in suit?

A. I certainly notified them that I considered them

an infringement of this patent.

Mr. ACKER.—It is admitted by the defendants

that complainant gave notice as to his ownership of

the patent in suit and advised them that he was the

owner of said patented device and that he claimed

that the Parker machine was an infringement.

Counsel will admit that the defendants had due no-

tice from the complainant herein as to the device

covered by the patent in suit and that he was advised

that the use of the Parker machine would be an in-

fringement of the patent in suit.

Q. 59. If I understand you correctly, then, since

some time in 1903 the firm of Stebler and Gamble

up to July 1909, and you yourself, as the successor

of that firm, since that date, have been manufactur-
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ing, selling and installing fruit sizers or graders em-

bodying the construction set forth, described and
claimed in the patent in suit ? Is that correct ?

A. That is correct.

Q. 60. During that time, has any other person,

firm or corporation, without the license or authority

of the firm of Stebler and Gamble, or of your own
license or authority, since you acquired said patent,

made, or sold or used machines embodying this prin-

ciple? [58] A. They have.

Q. 61. What concerns or persons?

A. The H. K. Miller Manufacturing Company and
George D. Parker.

Q. 62. About when did the H. K. Miller Manufac-
turing Company commence such infringement ?

Mr. ACKER.—Objected to as immaterial and ir-

relevant and having no bearing upon the issues of

the present controversy.

A. About two years ago.

Q. 63. My question was directed, Mr. Stebler,

principally as to which infringement occurred first,

the Parker or the H. K. Miller ?

A. The Miller Manufacturing Company.
Mr. ACKER.—Objected to on the ground that it

assumes that an infringement has taken place, which
yet remains to be proven.

Q. 64. Did you take any proceedings of any kind
to secure damages based upon this infringement by
the H. K. Miller Manufacturing Company ?

Mr. ACKER.—Objected to as incompetent, irrele-
vant and immaterial.
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A. I did.

Q. 05. Was that by suit in this court'?

Mr. ACKER.—Same objection.

A. Yes, sir.

Mr. LYON.—Complainant offers in evidence

copies of the declaration, answer, findings of fact

and conclusions of law and judgment of this court

in the action at law [59] Number 207 in the

Northern Division, in which Fred Stebler was plain-

tiff and the Pioneer Fruit Company defendant.

Complainant also offers in evidence, bill of com-

plaint, answer and decree in the suit in equity in

which Fred Stebler was complainant and the H. K.

Miller Manufacturing Company, Hazard K. Miller,

and Charles C. Mcintosh defendants.

Mr. ACKER.—The introduction of all documents,

exhibits, and papers referred to in the offer just

made is objected to as incompetent, irrelevant and

immaterial, and in no manner whatsoever binding

on the defendants in the present action and not re-

lating to any of the issues involved in the present

controversy.

Q. G6. You stated that you gave notice to the

Riverside Heights Orange Growers' Association and

George D. Parker of this patent in suit. Have

either of them made or sold or used at any time any

machines which you claimed to be an infringement

of the patent in suit ? A. Yes, sir.

Q. 67. When was the first one of these machines

installed and by whom ?

A. This first machine was installed at the River-
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side Heights Orange Growers' Association some time
about a year ago last smnmer. I don't know just
the date but it was prior to the bringing of this suit.

Q. 68. It was installed in the packing-house of the
Riverside Heights Orange Growers' Association, at
Riverside, California? A. Yes, sir. [60]

Q. 69. Do 3^ou know by whom it was installed?
A. By Mr. Parker, or his men.

Q. 70. You mean Mr. Parker, one of the defend-
ants? A. Yes, sir.

Mr. LYON.—Complainant offers in evidence, un-
der the allegations of the answer, a copy of United
States Letters Patent Number 997,468, dated July
11, 1911, granted to George D. Parker for fruit sizer
or grader and ask that the same be marked "Com-
plainant's Exhibit Parker Patent."

Q. 71. Have you, Mr. Stebler, ever examined the
fruit grader which you say was installed prior to
the commencement of this suit at the Riverside
Heights Orange Growers' Association's packing-
house at Riverside? A. Yes, sir.

Q. 72. Have you inspected the same in operation?
A. Yes, sir. •

Q. 73. How many of such machines has said
Riverside Heights Orange Growers' Association at
i^Q present time ? A. Five.

Q. 74. How many did they have at the time of the
commencement of this suit? A. One.

Q. 75. And said association has continued the use
of the said machine or machines from the time of
their installation ? A. Yes, sir.
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Q. 76. Do you know by whom tlie additional four

machines were installed?

A. By Mr. Parker or his men. [61]

Q. 77. George D. Parker you mean?

A. Yes, sir.

O 78 And are these machines substantially ot tne

same construction and interrelation of parts as shown

in Complainant's Exhibit Parker Patent?

A "V^es sir.

q'
79 Ha.^ you examined the drawings and read

the specifications of Complainant's Exhibit Parker

Patent? A. Yes, sir.

Q 80 From your inspection of the machines used

by the defendant Riverside Heights Orange Grow-

ers' Association as installed therein by defendant

George D. Parker, can you state how such machmes

compare in construction and mode of operation wi h

the drawing and specifications of the patent in suit?

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial.

A. Practically the same.

Q. 81. I show you a photograph and ask you it

you have ever seen it before ?

A You wish to know whether I have seen the

photograph or the thing which it represents?

Q. 82. The photograph.

A. Yes, I have seen the photograph before.

Q. 83. Where did you first see it?

A. I think I first saw the photograph in your of-

fice but I was present when it was taken.

Q. 84. Where was that photograph taken?

A. In the packing-house of the Riverside Heights
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Orange Growers' Association. [62]

Q. 85. At Riverside, California?

A. At Riverside, California.

Q. 86. And what is it a pliotograph of ?

A. It is a photograph of the Parker orange grader.

Q. 87. To which you have heretofore referred?

A. To which I have heretofore referred.

Q. 88. When was that photograph taken, approxi-

mately^? A. September 27, 1910.

Mr. LYON.—We offer the photograph in evidence

and ask that it be marked "Complainant's Exhibit
Photo #1."

Q. 89. I show you another photograph and ask you
if you have ever seen that one before ?

A. I have.

Q. 90. Do you know what it is a photograph of?

A. It is a photograph of this same machine taken

from a different view.

Q. 91. Taken at the same time ?

A. At the same time.

Q. 92. Does it truly represent the machine as

shown from that view? A. Yes, sir.

'Mr. LYON.—We offer this photograph in evi-

dence and ask that it be marked "Complainant's Ex-
hibit Photo #2."

Q. 93. Does the photograph. Complainant's Ex-
hibit Photo #1 truly and correctly show the Parker
machine shown therein as taken from the view
therein shown. A. Yes, sir,

Q. 94. The Photograph #1 is a view looking

down along the fruit run-way? [63]
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A. Yes, sir.

Q. 95. And what is the view of photograph #1%

A. It is a side view taken from the side of the

bins and shows in addition to the bin one side of the

grade-way.

Q. 96. I show you another photograph and ask

you if you know when and where that was taken %

A. That was taken at the same time as the others

and of the same machine, and is a part of the same

machine.

Q. 97. What part of the same machine is this"?

A. It is the independently adjustable roller.

Q. 96. And what besides the roll is shown in this

photograph %

A. The guides or sticks between the rolls.

Q. 99. And in what in this photograph is the roll

mounted'?

A. The roll is here mounted in its mounting com-

plete including the brackets and adjusting screws.

Q. 100. Is this one of the rolls, brackets, adjust-

ing screws and sticks taken from the machine %

A. Yes, sir, taken right out of the machine and

taken out doors and photographed.

Q. 101. Why was it taken outdoors to photo-

graph? A. To get a better light.

Mr. LYON.—We offer this photograph in evi-

dence and ask that it be marked "Complainant's Ex-

hibit Photo #3."

Q. 102. I show you another photograph and ask

you if that was taken at the same time that you have

just testified to? A. Yes, sir.
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Q. 103. Of the same machine? [64]

A. Yes, sir.

Q. 104. And what view of the machine does this

show?

A. That shows one side and one end, one side of

the feed end or end on which the fruit enters the ma-

chine and shows more clearly the independent ad-

justable roller in its mounting in place on the ma-

chine, where it is used including the roller itself, its

brackets carrying the rollers and adjusting screws

adjusting the brackets.

Mr. LYON.—We offer this in evidence and ask

that it be marked ''Complainant's Exhibit Photo

#4."

Q. 105. You say, Mr. Stebler, that you have been

engaged in the manufacture and sale of fruit-pack-

ing machinery for the past twelve years. Prior to

that time, in what business were you engaged?

A. I had followed the trade of machinist for a

number of years prior to that time and during much
of that time had been engaged in experimental ma-
chines and developing inventions for others.

Q. 106. Had you ever invented anything yourself ?

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial, except in so far as it may be

inventions relating to this particular type of ma-
chines.

A. Yes, I had taken out at least one patent prior

to that time on my own invention.

Q. 107. Did that patent refer to fruit-packing

machinery ?
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A. No, sir, that referred to wire fence machinery.

Q 108 And you had been working on inventions

and'the development of them for how long prior to

going into the fruit-packing machine business?

A. Oh, during all of my machine-shop experience

I have had more or less experience in that kind of

work but more particularly the last two years prior

to engaging in the fruit-packing machinery.

Q. 109. Where was thaf?

A. That was at Joliet, Illinois.

Q. 110. With what concerns?

A. Humphrey and Sons and Bates Machine Com-

pany.

Q. 111. In what were they engaged?

A. They were engaged at that time more particu-

larly in wire-making machinery, I should say, wire-

handling machinery.

;Q. 112. Will you now describe to us the mode of

operation ofi the device of the patent in suit.

Mr. ACKER.—The question is objected to on the

ground that the patent itself is the best evidence of

the operation, construction and arrangement of the

machine therein illustrated.

A. You refer to the Robert Strain Patent, of

course ?

Q. 113. Yes, sir.

A. Well, in packing fruit for market, especially

oranges, it has been found advisable to assort them

for sizes as they come from the orchard, of course,

greatly varying in size, and I suppose for a number
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of years prior to my advent into it mechanical de-

vices of various kinds had been employed for this

purpose. I have already described the machine that

I went to work with and pointed out one of its chief

objections, which was inability to adjust and regu-
late the sizes of fruit as sorted by this machine,
owing to its inherent construction. I have also

noted [66] the desirability of finding some means
to overcome this objection and when it was presented
to me I was not slow in recognizing its value and
availing myself of it. To describe the construction
of this particular machine, I will say that the fruit
is fed into it at one end from some suitable means
and as it is carried along the machine the machine
itself assorts it into varying sizes which is accom-
plished by allowing the fruit to drop, roll or pass
through the graduated apertures between the grad-
ing members. All prior machines of this character
so far as I know employed this principle, but it was
the possibility of more completely regulating the
sizes as produced by this particular machine that
gave it its value and it was the only machine that
had ever been placed up to that tune in which these
sizes could be separately regulated independent of
each other, a fact which was at once recognized by
every orange packer. I might say its value in this
respect was recognized at the same time also, so
much so that it at once became not only the leading
machine but about the only machine there was any
demand or sale for and it has so continued to the
present time.
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Q. 114'. What, Mr. Stebler, is the reason for the

requirement that the different grades be independ-

ently adjustable'?

A. The reason is the different varieties of fruit

will pack or fill a receptacle differently through a

given sized aperture, hence the necessity of regula-

tion here. This is not always equally true on all ad-

jacent sizes [67] and some will require more

regulation than others. Then again, each and every

packer being engaged in operating his own indi-

vidual business, has his own caprices as to how his

fruit is to be packed and he prefers means whereby

he can control this absolutely himself rather than

being bound by the caprices of the manufacturers of

some given machine in which he is limited to the ad-

justments provided in this particular machine by the

manufacturers and of which he cannot, of course,

avail himself as far as he would like.

Q. 115. Now, with relation to the delivery of the

sized oranges to various bins, what relation does the

employment of the individual, independent adjust-

ment of each roller, as set forth in the Robert Strain

invention, have?

A. In answering that I will say that another ad-

vantage that I might have mentioned in answering

the previous question is, that there are times when

it is found advisable or desirable to shift one or more

sizes of fruit longitudinally or lengthwise of the

grader to one or more bins, which is another object
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Q. 116. Why is this advisable or desirable, Mr.
Stebjer?

A. Well, when this machine first came out, and
up to recently, when we found other means to take

care of it, the fruit would oftentimes run largely

to a few sizes, for instance; if they had an excess

of large sizes they probably had none at all of the

small sizes and they would therefore have one or

more empty bins, which, [68] unless the sizes

could be readily shifted on the sizer could not be
utilized and the packer was therefore faced with the

problem of unoccupied space which he could not use

although he might be crowded with business, from
which result, he must necessarily face some pe-

cuniary loss until this unoccupied space could be

made available. It was therefore possible to shift

some particular sizing rollers in this Robert Strain

invention whereby this unoccupied space could be
utilized by shifting into the unoccupied space some
of the excess sizes from their bins which were over-

flowing. This was done by temporarily closing in

the rollers of this particular excess size and opening
the adjacent one to it.

Q. 117. And why,.Mr. Stebler, was it desirable to

distribute the fruit all along the bin space ?

A. In order to enable the packer to keep up with
his expected output.

Q. 118. And how did that enable him to keep up
with his expected output?

A. By distributing the fruit along the bins in

order to get more help to it.
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Q. 119. You mean help in packing the oranges?

A. Yes, sir.

Q. 120. I understand that after the oranges have

been segregated as to size and distributed into the

bins along the grader, employees pick the oranges

from these bins and wrap them in paper and pack

them in orange-packing boxes ?

Mr. ACKER.—I object to the question on the

ground that [69] it is leading and suggestive.

A. Yes, sir.

Q. 121. You say that you are familiar with the

defendant's machine. Will you now compare its in-

terrelation of parts and mode of operation of this

machine with the device of the Complainant's Ex-

hibit Patent in Suit?

A. Having previously described the mode of op-

eration of the patent in suit I will say that defend-

ant's machine operates in practically the same man-

ner. The fruit being fed onto that from one end

from some suitable means and is carried along the

grade-way until it comes in contact with an aperture

between the grading members which will allow it to

pass through. The grading members in defendant's

machine, as in the patent in suit, being composed of

a traveling belt and a series of end to end independ-

ently adjustable rollers.

Q. 122. Calling your particular attention to the

parts marked "36" in Figure 4 of the Exhibit

Parker Patent and also illustrated and shown in

Complainant's Exhibit Photo #3, what function do

these parts perform in defendant's machine?
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A. They merely close up the aperture in the grade-

way between the grading elements.

Q. 123. And what correspondence do you find with

these parts to any part of the device of the patent in

suit ?

A. They would correspond to the rollers in the

patent in suit when closed up likewise to close up the

aperture to prevent fruit passing through.

Q. 124. In the manner 3^ou have heretofore re-

ferred to when [70] it is desired to carry one

grade of fruit over to the next bin? A. Yes, sir.

Q. 125. Approximately how long, Mr. Stebler, are

these fruit graders'?

A. They vary all the way from eighteen to forty-

five feet in length.

Q. 126. And what is the modern length ?

A. The average modern length is about thirty-two

to thirty-six feet long.

Q. 127. And hoAv many ditferent grades or sizes

of oranges are ordinarily separated in this sizing

operation? A. Ordinarily ten.

Q. 128. Will any orchard run as run over this

machine be separated into ten sizes?

A. Unless otherwise adjusted; yes.

Q. 129. Do they ordinarily find in a run of oranges

some of each of these ten sizes?

A. Ordinarily, yes.

Q. 130. In the drawing of the patent in suit there

is illustrated a rope belt, while in defendant's ma-
chine as shown in the photograph and also as illus-

trated in the Parker Patent a flat belt is used. What
that can be attained in the patent in suit.
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difference in mode of operation does this difference

effect?

A. It makes no material difference, with the round

or flat belt in use so far as the sizing is concerned.

Q. 131. In the original Ish patent which you stated

you obtained and under which you manufactured,

and which you have termed your Ish or California

grader, was a rope [71] or flat belt shown ?

A. The original Ish patent shows a flat belt.

Q. 182. And based upon your experience in this

orange grader art, what have you to say as to whether

or not the round or rope belt and the flat belt are

equivalents or substitutes for this purpose ?

A. I have already stated that there is no material

difference between them so far as the sizing is con-

cerned, from which I consider that they are prac-

tically equivalents in this instance.

Q. 133. The original Ish patent that you referred

to was involved in litigation with the H. K. Miller

Manufacturing Company, who were manufacturing

a machine at that time substantially identical with

the patent in suit. Is that true?

A. That is true.

Q. 134. And in that litigation the Court held that

the rope belt and the flat belt were equivalents ?

A. Yes, sir.

Mr. ACKER.—I will ask counsel for complainant

to specify on the record at this time which of the

series of ten claims of the letters patent in suit he

holds to be infringed by the defendants herein.
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Mr. LYON.—Claims one and ten of the patent
in suit.

By agreement of counsel, the taking of the deposi-
tion was at this point continued until one-thirty
o'clock P. M. of the same day. [72]

At one-thirty o'clock P. M. of the same day, at the
same place and with those persons present as noted
at the beginning of the taking of these depositions,
the following proceedings were had :

Mr. LYON.—You may cross-examine, Mr. Acker.
Cross-examination.

(By Mr. ACKER.)
XQ. 1. What year did you establish yourself in

business in this territory, Mr. Stebler?
A. In 1899.

XQ. 2. Did you manufacture and sell fruit grad-
ers in 1899? A. Yes, sir.

XQ. 3. And during the years 1900, 1901 and 1902?
A. Yes, sir.

XQ. 4. Approximately, what was the extent of
your business in connection with the fruit graders
during those years?

A. I did business with practically all of the lead-
ing packers in California in that time.

XQ. 5. Did you practically supply the market for
graders during those years ? A. Yes, sir.

XQ. 6. What was the character of the grader
which you placed on the market in 1899, 1900, 1901
and 1902? A. The rope grader.

XQ. 7. What was the construction of the rope
grader ?
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A. I have described that in my testimony this

morning.

XQ. 8. Please describe it again.

A. It was a grader in which the grade-way was

made up [73] of two travelling ropes or belts

traveling in a divergent path with the fruit between

them.

X'Q. 9. In what manner did the graded fruit es-

cape from that form of grader^

A. It dropped through apertures between the car-

riers.

XQ. 10. In that class of grader, the ropes, as I

understand it, constituted the grading members'?

A. Yes, sir.

XQ. 11. Did the rope grader constitute the only

form of grader that you constructed during those

years'? A. Yes, sir.

XQ. 12. What form of grader did you put on the

market in 1903i'?

A. It was about that time that we acquired the

Ish patent.

XQ. 13. That is the device that is known as the

California grader? A. Yes, sir.

XQ. 14. What was the construction of that

grader ?

A. That was the machine which I described this

morning in which the grade-way was made up of the

traveling belt and the rigid roller.

XQ. 15. What position did the traveling belt

occupy relative to the roller %

A. It was alongside of it.
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XQ. 16. Parallel?

A. Not parallel exactly, not necessarily parallel.
I don't know but what it was parallel, or approxi-
mately so.

XQ. 17. In that form of a grader. the rope and
the roll constituted the grading run-way? [74]

A. Grade-way; yes, sir.

XQ. 18. Was there only one roller involved in the
California grader? A. It constituted one roller.
XQ. 19. Did you ever put it on the market with

more than one roller? A. No.
XQ. 20. What do you mean by one roller?
A. I mean one roller the whole length of the ma-

chine.

XQ. 21. Did you ever put a roller on the market
constructed of more than one roller?

A. Not until we got the Robert Strain invention.
XQ. 22. You never placed on the market a grader

where the grading member comprised one or more
rollers until you acquired the Strain patent? Is
that correct?

A. I have already testified that we placed on the
market the California grader in which the grade-
way consisted of one roller.

XQ. 23. And only one roller?

A. Only one roller.

XQ. 24. Can you make a sketch, Mr. Stebler, of
that roller to which you have reference ?

A. I can make a rough sketch. I don't know
whether I can show what you want or not. It was
simply a roller having increased or decreased di-
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ameters as it advanced.

XQ. 25. In other words, it was simply a stepped

roller? A. Yes, sir.

Xft. 26. And only one stepped roller'? [75]

A. Yes, sir.

XQ. 2'7. Did you ever place on the market prior

to your acquisition of the Strain patent, and I mean

by you the firm of Stebler and Gamble as well as

yourself, where more than one stepped roller was

employed %

A. No, sir. Well, of course, on the double ma-

chine there was two grade-ways.

XQ. 28. I mean in one grade-way.

A. Yes, sir.

XQ. 29. Have you any knowledge of any fruit

grader that was on the market in this section prior

to the acquisition by you or your firm of the Strain

patent wherein the grade-way comprised more than

one roller? A. No, sir.

XQ. 30. And you have no knowledge of any such

device being used? A. No, sir.

XQ. 31. Then, as far as you are concerned it was

absolutely new in the art with the introduction to

you of the Strain patent device, a grader having a

run-way, one member of that run-way consisting of

two or more rollers ? Is that correct ?

A. Yes, sir, that was new.

XQ. 32. I believe you testified in your direct ex-

amination that you were familiar with the different

types of graders used in the various packing-houses

in Southern California % A. Yes, sir.



64 Fred Stehler vs.

(Deposition of Fred Stebler.)

XQ. 33. Are you acquainted with the type of
grader that [76] was used at the packing-house
of the Upland Citrus Association prior to last sum-
mer, the summer of 1911? A. I certainly am.
XQ. 34. Please describe that form of grader.
A. Well, it is a sizer in which the grade-way was

made up of a traveling belt and a graduated or
stepped roller.

XQ. 35. And only one roller?

A. And only one roller.

XQ. 36. Was that roller made in sections?
A. That roller was possibly made in sections, yes.

XQ. 37. Do you know whether it was made in sec-
tions? A. I don't know definitely.

XQ. 38. Did you examine it?

A. I may have examined it but I don't know about
that.

XQ. 39. Do you draw any distinction in making
your answers, Mr. Stebler, between a continuous
roller forming a part of the run-way and a roller
constructed of a series of sections forming one mem-
ber of the run-way?

A. It depends how those sections are put together.
XQ. 40. How do you mean? Please explain.
A. A roller can be in sections and be a continuous

roller.

XQ. 41. And have your previous answers been
based on that distinction? A. Yes, sir.

XQ. 42. Do you know of any fruit grader that
was in use in this section of the country prior to the
Strain patent wherein one member of the run-way
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comprised a roller [77] constructed of two or

more sections? A. Yes, sir.

XQ. 43. Please describe the construction of that

device and when and where it was put in use to your

knowledge.

A. I can answer that by saying that I made some

of those machines in which the roller, while it was

one continuous roller, yet it was made in sections.

XQ. 44. Please explain what you mean by the ex-

pression "while it was one continuous roller, yet it

was made in sections."

A. Because one end of one roller fitted into the ad-

jacent end of the next roll in such a way as to make

it practically a continuous roll.

XQ. 45. You mean by that the end of one roller

section constituted the bearing for the end of the next

roller section? A. Yes, sir.

XQ. 46. And by your previous answ^ers, do you

naean by that device in which one member of the run-

way comprised a series of section—you meant to in-

clude another form of roll, that is a continuous roll ?

A. I don't think I answered that question that

way.

XQ. 47. How did you answer it?

A. You are now trying to make it appear that I

testified that I made a roll in sections.

XQ. 48. In one of my previous questions I asked

you, Mr. Stebler, and will repeat it, whether to your

knowledge prior to the acquisition by you or your

firm of the Strain invention there had ever been

placed on the market [78] in Southern Califor-
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nia a fruit grader, the grading member of which
comprised a series of rollers, grading rollers. My
question is, did you know of any such constructed
device being on the market?

A. I think I answered that to the effect that not
until the Strain patent came out,

XQ. 49. Did you know of any form of grader on
the market prior to the acquisition by you or your
firm of the Strain patent where one grading member
of the grader comprised a rotating member and that
member consisting of a series of rotating members ?

Mr. LYON.—The question is objected to as vague
and indefinite and unintelligible.

A. I will answer that, not until the Robert Strain
patent came out.

XQ. 50. I wish you would make a sketch, Mr. Steb-
ler, of the form of roller you knew to have been in use
and the grading member for the fruit grader con-
sisting of one or more sections of the rotating mem-
ber, made in any manner whatsoever to provide a
parallel or companion member for the rope or pro-
pelling belt for conveying the fruit through the
grader.

A. I would rather you would prepare the sketch
or drawing in the way you want it and ask me what
you want to know about it.

XQ. 51. You make a sketch of the various forms
of fruit graders known to you to have been on the
market prior to the acquisition by you or your firm
of the Strain patent or invention. [79]

A. That is considerable of a job. I don't believe
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you have any idea of what the job is.

XQ. 52. I have no objection as to what the job is.

Mr. LYON.—We object to that as not cross-ex-

amination.

A. I don't think I care to tackle anything of that

kind. I can't realize what you want me to do.

XQ. 53. And you refuse to make such a sketch?

A. On that ground.

XQ. 54. Describe in detail the various forms of

the Ish grader which were placed on the market and

known to you to be on the market prior to the ac-

quisition by you or your firm of the Strain patent in

suit.

A. There was only one form, that which I have al-

ready described.

XQ. 55. That was a grader with merely a single

roll comprising one of the grading members ? And

that was a single stepped roll, is that correct ?

A. Well, I don't think that described it accurately.

I would say it was a single-stepped roll having steps

on it.

XQ. 56. That was one uninterrupted structure?

A. Not always ; no.

XQ. 57. How was it made when it was not an un-

interrupted structure?

A. It was made in sections and the sections fast-

ened together.

XQ. 58. When it was not made in one continuous

piece then it was made in sections?

A. Yes sir. [80]

XQ. 59. And these sections were flexibly con-
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nected one to the other?

A. They were flexibly connected in this sense that

the rollers could be sprung out—that is, the axis of

the roll could be sprung out of alignment.

XQ. GO. How many of such sections were em-

ployed? A. Sometimes one or sometimes two.

XQ. 61. Were there ever three sections'?

A. Not prior to the issuance of the Strain patent,

I don't think.

XQ. 62. I said prior to the acquisition by you of

the Strain patent.

A. Not prior to the acquisition by me of the Strain

patent.

XQ. 63. You have no knowledge one way or the

other of a grader of that character having three

flexible sections as the grading member?
A. Not prior to that time.

XQ. 64. Of course I do not mean manufactured
by you. A. I understand.

XQ. 65. What firms were engaged in the manufac-
ture of fruit graders between the years 1899, 1900,

1901 and 1902, other than your firm ?

A. The firm making the California or Ish grader.

I don't know who they were. That was the only one
I came in contact with down here.

XQ. 66. What firms were engaged in the manu-
facture of such graders after you acquired the Ish
patented grader?

A. There was the H. K. Miller Manufacturing
Company at [81] Glendora.

XQ. 67. What form of grader did they make?



Riverside Heights 0. G. Assn. et al. 69

(Deposition of Fred Stebler.)

A. Practically the same thing as is embodied in

the patent in suit.

XQ. 68. The patent in suit? That is during the

years 1899, 1900, 1901 and 1902?

A. No, it was subsequent to 1899 that they made

them.

XQ. 69. Can you be a little more definite as to the

year? A. No, I don't think I can.

XQ. 70. Was it in 1900?

A. I don't think it was as early as that.

XQ. 71. 1901? A. Possibly in 1901.

XQ. 72. And they made a grader, 1 understand

you to state, the same as the grader of the patent in

suit? A. Yes, sir.

XQ. 73. How many of those graders did they

make?

A. Something like twenty-five or thirty, I believe.

XQ. 74'. When did they discontinue business as

manufacturers of graders?

A. Along about nineteen hundred—your questions

are rather indefinite. If I answer that question

properly I would say that they only recently discon-

tinued the manufacture of graders.

XQ. 75. What do you mean by "recently," Mr.

Stebler?

A. Well, I mean about what I say. It was only,

I think, within the last year.

XQ. 76. Is that the company which was involved

in a suit brought by you for infringement? [82]

A. They have been involved in a number of suits

brought by me.
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XQ. 77. Did you have a suit against them for in-

fringement of any greater patent owned or controlled

by you?

A. I have had a number of suits against them for

infringement on graders.

XQ. 78. I understand you to say you have had a
number of suits % A. Yes, sir.

XQ. 79. Did th,ey involve the infringement of
fruit-grading machines % A. Yes, sir.

XQ. 80. What patents were involved in the suits ?

A. This same patent that is now in suit.

XQ. 81. Did you also bring an action against them
for the infringement of the Ish patent?

A. Yes, sir.

XQ. 82. When did they first begin to manufac-
ture a grader like the grader of the patent in suit?

A. Well, we were coming to that a while ago and
as I told you then I can't get that definitely. It was
probably along in 1900 or 1901, as near as I can
recollect. I have simply to test my memory for it.

XQ. 83. I understand you to testify that the H.
K. Miller Manufacturing Company manufactured
the same form of fruit grader that is embodied in

the patent in suit during the year 1900 or 1901.

A. To the best of my recollection they were mak-
ing their machines about that time until I stopped
them. [83]

XQ. 84. About how many machines did they

manufacture during the years 1900 and 1901?

A. To the best of my memory twenty-five or thirty.

XQ. 85. And they conformed in all respects to the
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patent in suit *? A. Yes, sir.

XQ. 86. How early in the year,—can you state

how early in the year 1900 they first began'?

A. No.

XQ. 87. Have you any idea how many they made

in 1900? A. No, sir.

XQ. 88. Have you any idea how many they made

in the year 1901 % A. No, sir.

XQ. 89. What other firms outside of the one you

have mentioned manufactured in this territory fruit

graders or machines for the grading of fruit during

the years 1899, 1900, 1901 and 1902?

A. No others.

XQ. 90. Then your firm and the Miller Company,

to whom you refer were the sole manufacturers of

fruit graders during the period referred to ?

A. We were not exactly the sole manufacturers,

but we were the only ones that were supplying the

trade in this part of the country.

XQ. 91. And you supplied all graders that were

required to take care of the fruit that was graded

in the packing-houses in this section?

A. Yes, sir. [84]

XQ. 92. You were working at that time under the

Ish patent, were you not? A. Yes, sir.

XQ. 93. And that was owned and controlled by

you or your company? A. Yes, sir.

XQ. 94. What firms, other than your firm or your-

self and the Miller Company, were manufacturing

fruit graders during the years 1903, 1904 and 1905?

A. No others.
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XQ. 95. Just the two of you?
A. Just the two of us.

XQ. 96. How about the years 1906, 1907 and 1908?
A. Well, to the best of my recollection, the same

applies.

XQ. 97. And how about 1909, 1910 and 1911?
A. Well, that was about the time Mr. Parker be-

gan to think he would like to get into the game, I

guess.

XQ. 98. About 1910?

A. Sometime along in there.

XQ. 99. Any other companies engaged in the

manufacture of graders during 1909, 1910 and 1911
except .your house and Mr. Parker or the Parker
Machine Works?

A. Yes; in the last year or two there is another
man down in Riverside that has been making some.
XQ. 100. AVhat party ? Give us the name of the

party.

A. His name is Stevenson, J. W. Stevenson, I
think.

XQ. 101. About how many graders has he placed
on the market? [85] A. I don't know.
XQ. 102. Did I understand you to state that the

Miller Manufacturing 'Company discontinued in re-

cent years, we will say from 1909, from the manufac-
ture of these graders in this section ?

A. Xo; I said they discontinued within the last

year.

XQ. 103. Then the entire field has been practically

controlled up to the year 1909 or 1910 by yourself
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and your firm and the Miller Company so far as the

manufacture and sale of those graders^

A. Well, not necessarily; as I said, we furnished

most of the machines.

XQ. 104. You furnished all, did you notf

A. Practically all.

XQ. 105. And in 1909, we will say, Mr. Parker

came into the field, so that since 1909 there has been

practically three of you supplying graders^

A. No; there is the fourth man that I just men-

tioned.

XQ. 106. You mean Stevenson? A. Yes, sir.

XQ. 107. Did he manufacture to any extent?

A. I don't know to what extent. I know he is in

the business.

XQ. 108. Do you know of any houses or house

that he has supplied with graders?

A. Yes; one or two.

XQ. 109. Practically speaking his business is

small, is it not? A. Well, I suppose so; yes.

[86]

XQ. 110. You and your firm practically controlled

the fruit-grader business under the protection af-

forded by the Ish patent, to which you have referred,

until the expiration of that patent, did you not, ex-

cept for infringers? A. No, I don't agree to that.

XQ. 111. Please explain why you dissent from

that?

A. Well, I think the principal point of difference

between us is that while I have supplied the greater

number of machines used, yet I don't claim to have
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controlled the business.

XQ. 112. Was there any other machines on the
market during those years?

A. There was plenty of other machines to be had.
XQ. 113. Which did not come within iha protec-

tion of the Ish patent? A. Plenty of them.
XQ. 114. Please describe the construction of

them. You say there were plenty of them.
A. There was the Jones grader and I think one

made by Hutchins or Hutchinson, and Mr. Wickson,
I believe, was agent for at least three different ma-
chines, some of which, I believe, he made, and a ref-

erence to the Patent OfQce records discloses a great
many others that I don't remember the names of.

XQ. 115. And you knew of their being on the mar-
ket and being sold ?

A. I don't know of their being sold. I knew they
were on the market. [87]

XQ. 116. Did you know that any of them were on
the market?

A. Mr. Wickson had an agency here in which I
saw at one tune three different kinds of sizers.

XQ. 117. What year?

A. That was probably along about 1904 or 1905,
somewhere aloug in there.

XQ. 118. You bought the Ish patent from Mr.
Wickson, did you not ? A. No, sir.

XQ. 119. Who controlled the Ish patent prior to

your acquisition?

Mr. LYOX.—We object to the question on the
ground that it does not appear that the witness can
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answer it. I will state that I am perfectly willing

to furnisli counsel tlie information he desires, but I

doubt the ability of the witness to state on the record

satisfactorily the condition of the title to the Ish

patent.

Mr. LYON.—Do you want an answer to the ques-

tion"?

Mr. ACKER.—He can answer it or not as he likes.

XQ. 120. Mr. Wickson placed on the market the

Ish grader, did he not ?

A. I don't know as to that.

XQ. 121. What form of grader did he place on

the market?

A. I was just saying that he had in the show rooms

here three different forms of machines.

XQ. 122. What firms were placing the machines

on the market, other than your firm, after the ac-

quisition by [88] you of the Strain patent, except

the Miller Company?

A. Well, there was not anyone placing them that

I know of. There was no one placing them on the

market.

XQ. 123. You said in your direct examination that

the Strain invention supplanted all previous types

of graders. What I liave endeavoring to ascertain

from you is the machines which were supplanted by

the Strain invention and the character of these ma-

chines. I will ask you to state the machines that

were supplanted and the character of the machines

and by what firms they were manufactured and sold

in this territory.
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A. There were but two types of machines in gen-
eral use at that time; one was the rope grader that
I have described and the other was the Ish grader
both of which were practically supplanted by the'
Robert Strain grader.

XQ. 124. Well, the manufacture of the Ish grader
was controlled by your firm, was it not?
A. At that time

; yes.

XQ. 12-5. And the supplanting of it was merely
the placmg on the market by you or your firm of the
grader eoyered by the Strain patent, was it not?
A. Yes, sir.

XQ. 126. And you had the complete control of the
Strain patent, did you not, at that time.
A. Xo, sir; as Mr. Gamble was—
XQ. 127. I mean you and your firm. And since

the acquisition by you or your firm of the Strain
patent, you haye discontinued the manufacture of
the earlier [89] forms, haye you not?
A. Almost entirely.

XQ. 128. So that you now supply the market with
what is known as the Strain grader, is that correct?

A. Yes, sir.

XQ. 129. You acquired the title to the Strain
grader on or about the year 1902, did you not?

A. Somewhere along about there.
XQ. 130. Somewhere after the filing of the appli-

cation and before the issuance? A. Yes, sir.
XQ. 131. And eyer since the acquisition of the in-

vention of the Strain patent you haye placed on the
market that type of grader-that is, the Strain
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grader ? A. Yes, sir.

XQ. 132. In your direct testimony you testified

to the purchase of the Strain invention. Is it not a

fact, Mr. Stebler, that you threatened to institute

suit for infringement of the Ish patent if they manu-

factured the Strain invention %

A. I think I so testified in my direct examination.

XQ. 134. Did you testify in your direct examina-

tion that you threatened to sue the owners of the

Strain patent?

A. I think I went to them and called their atten-

tion to the fact that it was an infringement.

XQ. 135. And the fact that you told them if they

manufactured under the Strain patent that you

would bring suit for infringement of the Ish patent

had a [90] good deal to do with the sale to you,

did it not? A. I don't know as to that.

XQ. 136. You have no knowledge as to that?

A. No, sir.

XQ. 137. You are informed as to the amount of

grading of fruit and the shipment of fruit that has

been passed through graders in the southern portion

of California in the past years, are you not?

A. Xo, sir.

XQ. 138. Have you any idea what the industry

amounted to, that is the grading of oranges, dur-

ing the year 1899?

A. Amounted to in w^hat units ?

XQ. 139. In shipments of fruit that had been

graded? A. No, I have not.

XQ. 140. And you have no way of making a com-
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wdustrj i A. No, I don't follow that.m Ul. Can you state whether there are moregraders .n use at the present time than there w rm the year 1900?
A. Yes, there are more graders in use
XQ. 142. Approximately, what is the increased

mmiber? A. That I cannot tell youXQ 143. How do you know there are more in use «
A. I couldn't help knowing that.
XQ. 144. That is you know that you have sold

more m recent years ?

^^A. Yes, sir; I have sold more in recent years.

wiS^^
'"' ^""^ '"^^'^ °* ^''"^''' ^^« l^^Pt paceW2th the mcrease m the shipment of fruit, has it not«

A. Yes, sir.

_

XQ. 146. Can you state how many of the Strain
sizers you sold during the year 1903?
A. No, sir.

XQ. 147. 1905? A. No, sir.

XQ. 148. Do you know what the yearly sales were
tor those years, or the average sales?
A. Not for those years, no.

XQ. 149. You have no way of basing an estimate ?
A. Not here.

XQ. 150. Do you know whether you sold more
during the year 1908 than you sold during the year
1910? A. No, sir.

XQ. 151. And you have no way of testifying at
the present time that you sold more in 1908 than you
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sold in 1904? A. No, sir.

XQ. 152. How many machines did the Strain

Grader supplant during the year 1903?

A. That I don't know.

XQ. 153. 1904? A. I don't know that.

XQ. 154. 1905? A. I don't know.

XQ. 155. 1906? A. I don't know. [92]

XQ. 156. 1907? A. I don't know that.

XQ. 157. 1908? A. Same answer.

XQ. 158. 1909? A. Same answer.

XQ. 159. 1910? A. Same answer.

XQ. 160. 1911? A. Same answer.

XQ. 161. And you have no means of arriving at

the extent of this so-called supplanting of prior

machines by the Strain invention ?

A. Xot at present.

XQ. 162. Then how is that you were able to state

on direct examination that it had supplanted the

former machines ?

A. Because I took them out and put in the others.

XQ. 163. The ones you took out were the Ish

graders, were they not, or the California graders?

A. Not all of them.

XQ. 164. What was the size of these graders as

to length that you say were supplanted by the Strain

grader ?

A. You wish to know what the size of the ma-

chines were that we put in?

XQ. 165. What the size of the ones you took out?

A. You refer to the Ish machine ?

XQ. 166. I refer to the machines that you stated



80 Fred Stehler vs.

(Deposition of Fred Stebler.)

that the Strain grader supplanted. [93]
A. As I understand your question you referred

particularly to the Ish machine.
XQ. 1617. I am referring now to the machines

thi^t you say were supplanted by the alleged Strain
invention.

A. I have already testified that the Strain grader
supplanted not only the Ish machine but also the
rope grader.

XQ. 168. I so understood you to testify.

A. Now, what is your question ?

XQ. 169. My question is what was the length of
those machines ?

A. The rope machines run anywhere from eight
to probably forty feet in length.

XQ. 170. How about the California?
A. The California or Ish machine ran anywhere

from eight to ten feet in length.

XQ. 171. How many grades of fruit did the Ish
machine take care of?

A. Does your question refer to grade in size or
grade for quality?

XQ. 172. Size.

A. The Ish machine took care of the usual num-
ber, ten sizes.

XQ. 173. By the Ish you mean the California as
well? A. Yes, sir.

XQ. 174. What was the length of the grader
which you placed on the market ?

A. It runs anywhere from twenty to forty feet in
length.
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XQ. 175. What was the reason for that excessive

lengi;h, [94] forty feet ^

A. Because different customers have different re-

quirements.

XQ. 176. Is it mainly due to the fact that you were

to handle a greater quantity of fruits

A. Largely, yes.

XQ. 177. Did the California grader take care of

the normal pack of the houses in which it was used?

A. It did at the time but the normal pack outgrew

the grader finally.

XQ. 178. And your grader was increased in

length to take care of the increased quantity of fruit

to be graded? A. Partly.

XQ. 179. Well, for what other reason?

A. Because it was more desirable to have the ma-

chine of greater length.

XQ. 180. Why?
A. Well, you could get better results from it and

avoid the rubbing and bruising that was consequent

to the use of the short sizer on the long bins. With

our long sizer we carried the fruit right to the bin

and avoided bruising it.

XQ. 181. What was the occasion of this bruising

which you refer to?

A. Because where the sizer was so short that they

had to have bins longer than the machine and they

had to roll the fruit from the sizer to the bins down

long inclines.

XQ. 182. Did you manufacture and place on the

market the first grader under the Strain invention ?
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[95] A. No, sir.

XQ. 188. Who did?

A. I think Mr. Strain did himself.

XQ. 184. What was the size of that grader, do
you know?

A. It was about thirty feet in length.

XQ. 185. How did the Strain invention prevent
the bruising of the fruit ?

A. Because it avoided rolling it down these long
inclines.

XQ. 186. Is that what avoided the bruising?
A. Not only that but in the short machine very

often the fruit had to be dropped anywhere from
one to three feet right straight down.

XQ. 187. What was the object of imparting rota-

tion to the rolls in the Strain invention ?

A. To prevent the fruit pinching.

XQ. 188. Would the fruit pinch if rotation was
not imparted to the rollers?

A. It would if the roller was not free to rotate
in some manner.

XQ. 189. Is that the reason why Mr. Strain gave
a power drive to the rolls of the Strain invention?
A. Partly the reason.

XQ. 190. You, not being the inventor of the de-
vice yourself, possibly you do not know ?

A. No, sir.

XQ. 191. For what length of time did the Miller
Company continue to manufacture the California
grader ?
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A. They did not manufacture the California

grader.

XQ. 192. What was the first type of grader that

the Miller [96] Company placed on the market?

A. It was more on the order of the machine shown

in the patent in suit.

XQ. 193. When did they discontinue the manu-

facture of that machine, if they discontinued at all.

A. I can't give you that from memory definitely.

XQ. 194. In answer to one question on direct ex-

amination you stated amongst other advantages for

the Strain invention was this ability to shift one

or more sizes of fruit longitudinally or lengthwise

of the grader to one or more bins and that such ob-

ject was attained by the patent in suit. I did not

quite follow you on this phase of the case, and would

ask that you make it a little more explicit as to how

that result was attained.

A. I will say, first, that the specifications of the

Strain patent make that clear. For your informa-

tion it is only necessary to close in the roller of the

size which you wish carried by and, of course, it will

be carried by. In other words, you close up that

aperture of that particular roll and make out of that

roll really an obstruction or stick.

XQ. 195. That is you drop that roll?

A. Not necessarily drop it, you simply close it up

near the belt.

XQ. 196. Then the belt and the roller in the posi-

tion you mentioned forms a nongrading space, is

that so? A. Possibly.
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XQ. 197. If you made the second roller a non-
grading space then 3^ou would shift from the first

roll to the [97] third roll, is that the idea %

A. That would be the result of it; yes.

XQ. 198. What would become of the fruit that
was intended to go through the space or aperture
controlled by the second roller?

A. That would go into the third.

XQ. 199. That would result in bin number Three
having two grades of fruit? A. No, sir.

XQ. 200. Supposing in a run of fruit that you
had an excess of one size of fruit and only a limited
quantity of the other, we will say, for instance, size
number two, and the bin of the fruit number one was
becoming overcrowded and you should block out the
roller of the number one size, would that not result
in bin nmnber two having two different sizes or
grades of fruit in it?

A. It is assumed in taking advantage of anything
of that kind that the bins, that the bins are not only
made adjustable by changing ih^ partitions but that
you have an excess number of them so that you can
put in more of them.

XQ. 201. Does that appear in the patent in suit?
A. Possibly that does not appear in the patent.

XQ. 202. Will you examine the patent and ascer-
tain whether that appears in the patent? Examine
the patent, Mr. Stebler, and ascertain whether or
not that appears from the disclosures of the patent.
A. Well, that is accounted for here in this wav

[98]
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XQ. 203. Where are you reading from, Mr.

Stebler'?

A. Beginning at line sixty, page one. Well, I

don't know. Yes, he says, ''Below the grade-rollers

are as many bins V as there are grade-rollers." In

practice we put in as many bins as we wish.

XQ. 204. Well, is that all the knowledge you have,

what was contained in your answer?

A. Why, certainly.

XQ. 205. That knowledge which you gave in your

last answer is acquired from the reading of this

patent ?

A. No, sir; I did not get it from reading the

patent.

XQ. 206. Then the patent is silent as to that?

A. No, sir.

XQ. 207. In what way, is it not?

A. In practice we used as many partitions, that

is, you partitioned off one bin for each roller.

XQ. 208. My question is where you find in this

patent any statement that you can cut out one size

if there is an excess running to one bin ?

A. He says, "By having short-grade rollers sep-

arately adjustable very fine grading can be done and

more than one roller may be adjusted to the same

grade, if desired."

XQ. 209. And do you understand that by the ex-

pression, "that one roller may be adjusted to the

same grade, if desired," that that is a disclosure

that you can block out one roll and make it a non-

available space?
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A. Your question is not dear to me, and if it is
your intention to quote from the language of the
patent, you have not done it. [99]

XQ. 210. I think I have quoted exactly from the
patent.

A. As I read it it says, '^More than one roller."
XQ. 211. Is that what separates us, Mr. Stebler?

I will ask you this question, in place of the other':
Do you understand by the expression, "By having
short-grade rollers separately adjustable very fine
gradmg can be done and more than one roller may
be adjusted to the same grade, if desired," to be a
disclosure that one roller may be blocked out and an
miavailable space may be provided to take care of
excess fruit or run of one grade of fruit?
A. That is what it means.

XQ. 212. I mean in this language ?

A. Yes, sir, that is discjosed in the patent.
XQ. 213. Explain to me, then, how the patent in-

forms us that that may be done.

A. The inference is clear on that.

XQ. 214. When did this inference come to you?
A. I can't tell you when it came to me.
XQ. 215. What means did you provide until re-

cently for taking care of the excess run under the
Strain invention ?

A. Well, we have done, as I said, we have put in
the extra number of rolls or we have put in a stick
beneath the roll.

XQ. 216. Does the patent say anything about the
placing of a stick beneath the roll? A. No, sir.
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XQ. 217. The patent is very clear that there shall

[100] be a bin for each roller and not an excess

number of bins % A. I don't know as to that.

XQ. 218. I would direct your attention to line 60,

page one.

A. Well, it just simply states there, "Below the

grade-rollers there are as many bins V as there are

grade-rollers."

XQ. 219. The patent itself does not contain any

statement how a pecuniary loss might be avoided in

case there is an excess run of one grade of fruit over

the others'? A. It does in this line here.

XQ. 220. Which line^

A. "If there should be a large quantity of the fruit

of a single grade intermixed with a small quantity

of different grades, this feature is very desirable, as

a number of bins may be filled with fruit of the same

grade.
'

'

XQ. 221. That refers to the paragraph above,

"By having short grade rollers separately adjustable

very fine grading may be done" ? A. Yes, sir.

XQ. 222. That is the feature of the fine adjust-

ment of the rolls ^ A. Yes, sir.

XQ. 223. But do you consider the closing or block-

ing out of one roller an adjustment of the roller'?

A. I don't see anything there about closing or

blocking out the roller. [101]

XQ. 224". Did you not in your testimony refer to

thaf?
.

A. Possibly I did because that is the way I might

do it.
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XQ. 225. The companion member of the fruit run-
way of the Strain invention to the rope member is

composed of a longitudinally disposed rotatable
wall, that wall in turn consisting or comprising a
series of independently rotatable members, is that
not true ?

A. No, I don't know that I care to describe it in
that language.

XQ. 226. Well, describe it in any language that
you please.

A. Suppose we describe it in the language of the
patent ?

XQ. 227. What is that?

A. I will read the first claim of the patent, '^In
a fruit grader, in combination a plurality of 'inde-
pendent transversely-adjustable rotating rollers- a
nonmovable grooved guide lying parallel with the
plane which passes vertically and longitudinallv
through the center of said rollers and guide forming
a fruit run-way; a rope in the groove in said guide
and means to move said rope. " Then there is claim
Ten

:

-In a fruit-grading machine, a run-way formed
of two parallel members, one of said members con-
sisting of a series of end-to-end rolls, brackets carry-
ing the rolls, guides for the brackets, and means for
adjusting the brackets upon the guides, substantially
as set forth."

XQ. 226. How is the member of the run-way op-
posing the rope member illustrated in the patent in
suit? [102]

A. It is illustrated as a roll or roller.
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XQi. 229. Illustrated as a series of rollers, is it

not? A. Yes, a series of rollers.

XQ. 230. And these rollers are end to end, are

they not % A. Yes, sir.

XQ. 231. And these rollers constitute a rotating

wall, do they not, opposing the rope member of the

run-way ?

A. Well, I don't know as to call it a rotating wall

would be entirely correct.

XQ. 232. Well, a rotatable wall?

A. That don't make it any better.

XQ. 233. Well, what is it?

A. It is a series of rolls.

XQ. 234. These rolls are rotatable rolls, aren't

they ? A. Yes, sir.

XQ. 235. And these rolls comprise the entire sec-

tion between the ends of the machine, or working

surface between the ends of the machine opposing

the rope member, do they not ? A. Yes, sir.

XQ. 236. And that entire surface is all rotatable,

is it not? A. Yes, sir.

XQ. 237. There is no intervening or nonavailable

space between adjacent rollers of that member of the

run-way, is there? A. You can make it.

XQ. 238. I asked you if there was. [103]

A. Yes, sir, there is.

XQ. 239. Where do you mean?

A. Any one of them.

XQ. 240. Please explain to me what you mean by

your last answer.

A. Well, the answer is obvious if you look at the
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drawing, to anyone.

XQ. 241. It may be, but not to me. Please make
it so.

A. By simply closing in one of the rollers.

XQ. 242. I understand, Mr. Stebler, if you close
in one roller to block it out or put a filling stick in
there that there will be a nonavailable space, but my
question is, is it illustrated in the patent?
A. Yes, sir.

XQ. 243. Where is that nonavailable space?
A. Any one of them?
XQ. 244. Take the two sides of the run-way

viewed from the left-hand end of the machine and
indicate thereon that nonavailable space between the
ends of those adjacent rollers.

A. Is it not a fact in reading these drawings that
we have a right to refer to the specifications?

XQ. 245. I ask you, Mr. Stebler, in reference to
the drawing. We will come to ih^ specifications.

A. When I read this drawing I refer to the specifi-

cations.

XQ. 246. Can you read a drawing?
A. Yes, sir.

XQ. 247. Can you read that drawing?
A. I can't read it and make sense of it without

referring to the specifications. [104]

XQ. 248. Do you observe any nonavailable space
for grading between the adjacent ends of these rolls

that I have asked you concerning ? A. Yes, sir.

XQ. 249. Between the first two rollers?

A. Yes, sir.
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XQ. 250. Between the adjacent ends?

A. Yes, sir. I don't get the purport of that ques-

tion altogether.

XQ. 251. How are the rollers of the grading mem-

ber of the Strain invention arranged relative to each

other "? A. End to end.

XQ. 252. What is the difference existing between

any two adjacent ends of rollers ?

A. Why, it is always less than the diameter of one

orange.

XQ. 253. How much less ?

A. Considerably less.

XQ. 254. What do you mean by considerably less ?

A. I mean what I say.

XQ. 255. Half an inch?

A. It is usually a little more than that.

XQ. 2'56. Three-quarters of an inch?

A. About that.

XQ. 257. And that is the space that is required

for the bearings of the roller ends, is it not?

A. Yes, sir.

XQ. 258. Is that what you mean by the nonavail-

able [105] space? A. No, sir.

XQ. 259. Now, what nonavailable space exists be-

tween the ends other than that space ?

A. I begin to see what you want. I don't mean

to say that there is any nonavailable space, grading

space between the rollers. It is very difficult for

me to understand the purport of your questions.

XQ. 260. I have found that to be true. With that

understanding between us, will you please answer it ?
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A. Please repeat the question then.
XQ. 261. What nonavailable space for grading

purposes exists or is disclosed by the drawing of the
Strain patent between the ends of adjacent rollers^
A. JNone.

n,.^?' f!'
f'

*''' *"'^' provision made or shown
01 Illustrated in the drawings of the Strain patentfor a nonavailable grading spaee between the endsof adjacent rollers? A. No, sir.

XQ. 263. With the exception of the space occupiedbetween the ends or adjacent ends of the rollers oceupied b, the bearings, it is a continuous^LVis
It not, one continuous rotatable series?
A. Practically so

;
yes.

XQ 264. And that rotatable surface which ex-tends throughout the length of the machine has anmpact coextensive with the rope member of the run-way consisting of a plurality of rotatable members
with no nonavailable [106] space between the ad-
jacent ends of the rollers ? A. That is true
XQ. 265. What means, if any, are shown, illus-

trated or described in the patent in suit for impart-
ing rotation to the rotatable grading members of the
grader? A. Belting and shafting.
XQ. 266. There is a positive drive belt connection

between the rollers and shafting?
A. Yes, sir; not necessarily positive, although it isa driven member.

XQ. 267. There is a drive connection?
A. There is a drive.

XQ. 268. And each grading roll of the grading
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member of the grader is positively driven as illus-

trated and described in the patent in suit?

A. I don't thinly the use of the word ''positive"

is exactly correct. It is not a positive drive. It is

a drive, but I don't say that it is positively driven.

XQ. 269. And it is driven at all times during the

working moments of the grader, is it nof?

A. Not necessarily.

XQ. 270. I asked if it was'? A. No, it is not.

XQ. Ti2. The roll members of the rotatable grad-

ing member are driven from the shaft "F" by means

of the power belts "L," is that not true'?

A. Yes, sir.

XQ. 272. And they are driven at all times when

the [107] belt is on the roll "K" of the shafting

"F," is that not true? A. Yes, sir.

XQ. 273. And what is the object of imparting

rotation to the rotating members of the roller "M"

of the rotatable grading member?

A. Well, we think it effects a better grade besides

preventing the pinching of the fruit between the

grade member.

XQ. 274. If the rolls of the rotating member "M"

of the rotatable grade member were not driven by

driving mechanism, would the fruit pinch?

A. No.

XQ. 275. I imderstand you in your last answer

that it would—that is unless the rolls rotated. I

want to make the record clear. Was I mistaken in

that ? A. Please read the questions.
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The two preceding questions were read by the re-
porter.

A. No; you were not mistaken, but the questions
are not identical. In the first question, I had re-read the question was answered with reference
merely to the rotation of the rolls, whereas, in the
as question re-read, inference was brought to bear
to the means of rotation or positive rotation of the
rollers, and in order to make myself clear on that Iwant to state that while we prefer to drive the roll-
ers as shown in the patent, their being mechanically
driven zs not altogether necessary to prevent pinch-

with the frmt Itself, if the [108] rollers are free
to rotate, will accomplish the same purpose without
being mechanically driven, and that is the distinction
between these two questions.

XQ. 276. Would that hold good with the rope
member arranged in the position shown and de-
scribed and which it assumes in the drawing relative
to the rotatable roller? A. Yes, sir.
XQ. 277. Arranged in that identical manner?
A. Yes, sir.

XQ. 278. Have you ever placed on the market a
fruit grader where the rolls of the rotatable grading
member were not driven by a belt? A. No sirXQ. 279. And those you have placed on the mar-
ket have been driven by this driving mechanism?
A. Yes, sir.

XQ. 280. And in the manner displayed in this
patent? A. Practically

;
yes.
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XQ. 281. And you are positive that if the members

are arranged as illustrated in the drawing and as

called for in claim one of the patent in suit and the

driving mechanism shown in the patent is eliminated

there will be no pinching of the fruits

A. Yes, sir; and I am positive for the reason that

I have not only determined it by actual use but I have

seen this machine run for days in packing-houses

with this belt off the roll.

XQ. 282. And this was in what packing-house?

[109]

A. Mr. E. K. Benchley's packing-house at Fuller-

ton.

XQ. 283. Is that all?

A. No; I saw it in the packing-house of C. C.

Chapman, at Fullerton.

XQ. 284. How long did you observe that machine

running in that abnormal condition %

Mr. LYON.—The question is objected to on the

ground that it assumes a fact not testified to either

by the witness or api^earing from the facts of the

case, that it is an abnormal condition.

A. Oh, I watched it for probably ten minutes, and

I remember at one of these instances calling the at-

tention of someone to it, and although they were

connected and employed in the packing-house and

to some extent were at least responsible, they paid

no attention to it, and it seemed to them that it was

of no consequence.

XQ. 285. That was some of the workmen?

A. Yes, sir.
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XQ. 294. Ifi you have the ten grades and you cut

out one grade, or one roller, and there are ten grades

passing through the machine, that is, ten graduated

sizes of fruit, in reality you only make nine grades %

A. Yes, sir.

XQ. 295. And one grade is intermixed with an-

other grade?

A. Well, very often there is none of that grade

coming.

XQ. 296. In your answer on direct examination,

of which I have had the stenographer make a copy,

in speaking of this cutting out feature, you stated,

''until recently when we found other means of tak-

ing care of it," refering [HI] to excess grades of

fruit. What other means have you employed?

A. That had reference to our recent adaptation of

a carrying belt between the sizer and the bins where-

by we were able to effect a distribution of the fruit as

it came from the grader.

XQ. 297. That is not shown in the patent?

A. No, sir.

XQ. 298. In the Ish or California grader was the

rotatable grader member driven by a belt?

A. Yes, sir.

XQ. 299. And did that device crush or bruise the

fruit, that is, between the traveling member of the

run-way and the rotatable member ? A. No, sir.

XQ. 300. To that extent it took care of the fruit

in the same manner as the construction of the grad-

ing run-way of the Strain patent, under considera-

tion, did it not ? A. Yes, sir.



^S Fred Stehler vs.

(Deposition of Fred Stebler.)

XQ. 301. Is it possible to shift the rotating mem-
bers of the rotatable grading element of the Strain
invention longitudinally relative to each other?
A. 'No, sir.

XQ. 302. In describing the operation of this fruit
grader you have stated in your brief description as
to the working thereof, that the fruit was fed in any
suitable manner into the machine and carried along
the grade-way until it came to an aperture which
allowed it to go [112] through. Did not that
same operation take place in the working of the
California grader ? A. Yes, sir.

XQ. 303. And the fruit was fed into the run-way
until it came to the appropriate opening for its size
and then escaped between the rotating member and
the longitudinally moving member? A. Yes, sir.
XQ. 304. So in the California machine, to which

you have referred, you had a grader comprising a
run-way consisting of a longitudinally traveling
member, that is, a rope, and a longitudinallv dis-
posed rotatable member, and through apertures ex-
isting between the two members the fruit escaped
as it was propelled along the run-way; is that cor-
rect? A. That is correct.

XQ. 305. And to that extent the Ish or California
grader differed from what has been termed the rope
grader, did it not ? A. No, sir.

XQ. 306. Did the rope grader—you say it did not.
Did the rope grader have the longitudinally disposed
rotatable member? A. No, sir.

XQ. 307. Then the California grader did differ
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from the rope grader, did it not?

A. It was in reference to the machine itself not

the distribution of the fruit.

XQ. 308. And that difference was due to the fact

[113] that in the California grader there was a

longitudinally disposed rotatable member on the run-

way opposing a longitudinally movable member,

whereas in the rope grader there was no longitudin-

ally disposed rotatable member; is that correct?

A. So far as the mechanical construction of the

two machines is concerned, that is true.

XQ. 309. Do you know or can you state for what

length of time the California grader was used in the

packing-house of the Upland Citrus Association?

A. No, I cannot definitely.

XQ. 310. Can you approximate, Mr. Stebler?

A. Well, I think they had one or more of those

machines in use when I came here, and I think they

were only removed two years ago.

XQ. 311. And those machines took care of the

grading of the fruit that was packed in that packing-

house? A. I presume so.

XQ. 312. Now, do you know of any other machines

during that time that were in use in the said packing-

house ?

A. Yes; they had another machine in there. It

was made by the H. K. Miller Manufacturing Com-

pany. It was the same style of machine as I have

just testified to as being made practically the same as

the machine disclosed in the patent in suit.

XQ. 313. Was that in use at the time you came
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here? A. No, sir.

XQ. 314. Do you know how manj^ of the Califor-

nia graders [114] they had in use ? A. No, sir.

XQ. 315. Do you know whether they had more
than four ? A. No, sir.

XQ. 316. Did the Upland Citrus Association
grade a large number of oranges per year?
A. Yes, sir.

XQ. 317. It is one of your largest packing-houses ?

A. Yes, sir.

XQ. 318. Do you know what type of grader was
being used up to the year 1911 by the Arlington
Heights Fruit Company? A. At what point?
XQ. 319. At their plant at Arlington?

A. Yes, sir.

XQ. 320. What form of grader w^as it?

A. They had one of those Ish or California grad-
ers, at least one of which I made myself; they had
one Strain grader similar to the machine covered by
the patent in suit.

XQ. 321. These machines were used for the grad-
ing of their oranges up until the time the packing-
house was destroyed by fire, were they not ?

A. Yes, sir.

XQ. 322. I understood you to testify that you had
no knowledge as to whether the output of oranges in
the years 1900 and 1901, and which were being graded
by other than the Strain invention, exceeded the out-
put for the years 1902 and 1903; is that correct '^

[115]

A. I said so, speaking from memory
;
yes.
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XQ. 323. What provision, if any, was made in the

Strain invention of the patent under consideration as

to the adjustability of the bins for receiving the

graded fruit?

Mr. LYON.—Objected to as incompetent, not the

best evidence, the patent speaking for itself, and as

not cross-examination.

A. According to the reading of the specifications

the bin bottoms were self-adjustable.

XQ. 324. Please indicate in the patent where that

appears.

Mr LYON.—Same objection.

A. Beginning at line just above 65, "In order to

prevent the fruit from being bruised, in each bin is

mounted an apron, W, of strong cloth, the inner end

of which is higher than the outer, so that the fruit

will roll to the outer end of the bin, where it has

but a short distance to fall to reach the bottom of

the bin. Each edge of these aprons is fastened to a

rope X, which passes over small pulleys, Y, affixed

to the side of the bin, and each end thereof has a

weight to hold the apron taut and to keep it in

position.

XQ. 325. Does that language state, or do you

imply from that language, that the bins are adjust-

able?

A. I imply from that that the bins are self-ad-

justing. I don't exactly get the importance and I

don't know what you mean by the bins.

XQ. 326. My question is whether the bins were

adjustable relative to the rolls. [116]
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A. Your previous question did not have any ref-
erence to the rolls, I believe, and I was therefore at
a loss to answer.

XQ. 327. What provision is made for the adjust-
ability of the bins in the patent?
A. I have already testified that the bins are self-

adjusting.

XQ. 328. By means of that apron?
A. And by weights attached.

^

XQ. 329. And how about adjustability longitud-
inally of the machine ?

A. I don't see anything in the patent as to that
XQ. 330. And you, as an expert and manufac-

turer, consider that language in regard to the aprons
as calling for the adjustability of the bins and your
testimony heretofore has been given under the same
construction of language ?

A. In reference to what?
XQ. 381. Your general testimony.
A. Well, I can but read the specifications.

XQ. 332. And has your testimony that has been
directed to the specifications of the patent in suit
been given based on the same construction of lan-
guage as you apply to that you have just read?
A. No, I cannot answer that question in that man-

ner.

XQ. 333. You testified awhile ago that sometimes
you put extra rolls in the machine. Was I correct
in my understanding of your testimony?
A. That is correct. [117]

XQ. 334. And when you put in extra rolls did
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you put in extra bins'? A. Yes, sir.

XQ. 335. Then there is always a bin for each roll?

A. Ordinarily so.

XQ. 336. Always so? A. Not always so.

XQ. 337. Have you ever put in more rolls than

you have bins? A. Yes, sir.

XQ. 338. And have you had more bins than roll-

ers? A. Now, I don't know about that.

XQ. 339. The patent states that there is a bin for

each roll? A. I think so.

XQ. 340. So if there was more rolls, or if you

embodied more rolls in your grader than you did

bins, it was done for the accomplishment of some

purpose other than that set forth in the patent in

suit? A. No, sir.

XQ. 341. Is there any description or indication

in the patent in suit that a greater number of rolls

may be employed than bins or does that patent state

that there is a bin for each roll?

A. I believe there is some such statement to that

effect.

XQ. 342. To what effect?

A. That there is a bin for each roller.

XQ. 343. And, of course, not being the inventor

of the patent, you are unable to state what the pur-

pose [118] of the inventor was in making his

device? A. No, sir.

XQ. 344. And any reason that you might give for

the employment of a greater number of bins than

rollers would be for some purpose of your own other

than that of the invention? A. Possibly.
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XQ. 345. Is it not a fact that the device of the
invention covered by the patent in suit provided
some means for driving each rotatable section of the
rotatable grading member, in order to prevent bruis-
ing of the fruit being graded ?

A. No, I would not say so.

XQ. 346. Then you have no knowledge of it one
way or the other, have you?
A. Well, of course, I had nothing to do with

either the invention of this machine or the drawing
of the patent, consequently I am not responsible for
what the parties had in mind in drawing this patent.
XQ. 347. Of course, the inventor would be the

best one to speak on that subject, I presume. Do
you know of any object that the inventor had in mind
or which is accomplished by imparting rotation from
driving means to the revolving rollers of the rotat-
able grading member?

A. I think I have already stated that we think
and I think that it is claimed that it improves the
sizing.

XQ. 348. And that you believe to be the only rea-
son from your understanding of the invention, that
IS the only reason for imparting rotation to the re-
volving [119] rollers of the rotatable grading
member during the passage of the fruit to be graded ?
A. No, I don't know what the inventor had inmmd when he did that; I don't know.
XQ. 349. Do I understand from your testimony

that the revolving rolls are not driven by the drive
mechanism for the purpose of preventing bruising or
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crushing of the fruit *?

A. No, I don't think I said so.

XQ. 350. I will now ask you whether the rotation

imparted to the revolving rolls of the rotatable

grading member by the drive mechanism is for the

purpose of preventing the bruising and crushing of

the fruit? A. Not altogether.

XQ. 351. Does it serve that purpose ?

A. It possibly serves toward that purpose
;
yes.

XQ. 352. Does it serve toward that purpose ?

A. Any rotation of that roller serves that purpose.

XQ. 353. Do you believe that mechanism was

placed in that machine for the driving of those

rolls for the pui-pose of preventing bruising or crush-

ing of the fruit ? A.I believe it was.

XQ. 354. Have you any knowledge one way or

the other? A. No, sir.

XQ. 355. And there is nothing in the patent that

would tend to advise you on that subject?

A. I see nothing in it.

XQ. 356. And you have examined it very care-

fully? A. I have, but not to-day. [120]

XQ. 357. You examined it very carefully before

you bought it? A. Yes, I looked into it.

XQ. 358. And you again considered it very care-

fully before you applied for the reissue of the orig-

inal letters patent, did you not? A. Possibly.

XQ. 359. Almost certain of that, are you not ?

A. No, I am not.

Mr. ACKER.—That is all I have to ask for the

time being, Mr. Lyon.
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Mr. LYON.-If you have any further cross-e.xam-
mation of tl>e witness I would prefer to have vou
complete it at this time
Mr. ACKER.-That completes my cross-examina-

tion. Any further questions will be on reoross-ex-
ammation.

Redirect Examination
(By Mr. LYON.)
RDQ. 1. One of the last questions asked you, Mr.

Stebler, was ivhether you examined ti,» •
,

patent before buvini. it T
"'"'^^^"^"^ «"g"al

Uoi ».lTT ^ ''''" '^""^ attention to the

and M, r ZT"' ^'*"^* ™^ ^^^"'^'^ t° y°"rselfa^d M
.
G, ble as the assignees of Mr. Strain.

W^ith this fact m view, will you please state whetheryou exammed the original patent before you bought

A I supposed he meant the original patent thathad been issued to Strain prior to the reissue.
RDQ. 2. You did not see the original patent be-fore you bought the original patent? [1211
A. No, certainly not.

J^ui M^°}-"'T
""""^ '"''' '''''''^' «« I ""der-

tand ,t, at the tmieMr. Strain made this assignment
to you and Austin A. Gamble?

iht7f:
''""'"'' *'"* ""-^ ""' " '"'^'^ to ""ethat I had access to his application at least in Mr

Harpham's office.

H. K. Miller Manufacturing Company on the Ish
patent. Can you remember the date on which that
was tried?
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A. No, I can't remember that date. It seems to

me tliat it was the month of November, and I think

the year 1905.

RDQ. 5. For the purpose of refreshing your rec-

ollection, I will call your attention to the fact that

the decision of that suit was in February, 1905.

You, after the decision, made a settlement with the

H. K. Miller Manufacturing Company, did you nof?

A. Yes, sir.

RDQ. 6. And that settlement, for the purpose of

refreshing your memory, was after I removed my

office from the Bradbury Building to the present

place of business, was it not?

Mr. ACKER.—I object to the character of the

questions being asked on the ground that it is leading

in the extreme and more than for the purpose of re-

fresning this witness' memory.

Mr. LYON.—The insinuation of counsel is not

understood. If it is for the purpose of offense, the

offense will [122] be met. I know of no right he

has to assert that there is any purpose in the question

other than an effort to fix a date.

A. Yes, sir.

RDQ. 7. With reference to the date when the H.

K. Miller Manufacturing Company commenced

manufacturing a grader substantially like that of

the patent in suit, can you tell me whether that was

before or after the issue of the original patent to

Robert Strain which issued to yourself and Mr.

Austin A. Gamble and which was reissued here in

the patent in suit?
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A. I think suit was commenced before the original
patent was issued.

RDQ. 8. I don't think you understand my ques-
tion, Mr. Stebler. Was the original patent issued
before the Miller Company commenced manufactur-
ing the grader like the one here in controversy?
A. Well, when you refer to the original patent, do

you refer to the original patent issued to Robert
Strain or the reissue to me and Gamble ?

RDQ. 9. The original patent which was issued to
you and your partner, Austin A. Gamble, on the ap-
plication of Robert Strain and which was afterwards
reissued ?

A. I think the Miller Manufacturing Company
began manufacturing before the reissuance of this
patent.

RDQ. 10. Do you know under what circumstances
the H. K. Miller Manufacturing Company asserted
a right to manufacture the said construction of fruit
grader?

Mr. ACKER.-The question is objected to as in-
competent, [123] irrelevant and immaterial and
not havmg any bearing upon the issues of the pres-
ent controversy.

A. They asserted that they were manufacturing
under the patent to Rayburn and which was after-
wards placed in interference with Strain.
RDQ. 11. That was the patent of Charles Ray-

burn? A. Yes, sir.

RDQ. 12. At the time of the settlement referred
to, the patent to Rayburn and the license to the H.



Riverside Heights 0. G. Assn. et al 109

(Deposition of Fred Stebler.)

K. Miller Manufacturing Company were assigned to

your firm of Stebler and Gamble, was it P.ot 1

Mr. ACKER.—Objected to as incompetent, irrel-

evant and immaterial and not proper redirect exam-

ination and as having no bearing upon the issues ot

this controversy.

A "Y^es sir.

RDQ 13. Then you are able to state whether it

was in 1901, 1902 or 1903 that the H. K. Miller Man-

ufacturing Company commenced to manufacture the

graders under the license with Charles Rayburn^

Mr. ACKER.—Same objection.

A. No, I cannot.

RDQ. 14. Now, with reference to the time when

you first saw the Robert Strain grader involving the

invention of the patent here in suit, which you say

you saw at Benchley's packing-house at Fullerton,

California, had the H. K. Miller Manufacturmg

Company at that time started to manufacture that

grader "?

Mr ACKER.—Same objection, and on the fur-

ther ground that it is leading. [124] A. No, sir.

RDQ. 15. You have referred in your cross-exam-

ination to the fact that more than two suits were

brought by vour or the firm of Austin A. Gamble

and yourself against the H. K. Miller Manufacturing

Company between 1903 and 1911. You have stated

that one of these suits was on the Ish patent, and

you stated that another of them was upon the Rob-

ert Strain reissue patent here in suit. Can you ad-

vise us what the patent or patents involved in either
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of the other suits were ?

Mr. ACKER.—Same objection, on the ground that
It IS incompetent, irrelevant and immaterial and not
proper redirect examination.

A. The other was a suit on the patent issued to
Kobert Stram along about 1907 or 1908 for a form
of grader called a belt grader.

RDQ. 16. And there was also litigation between
the said firm of H. K. Miller Manufacturing Com-
pany and your firm during the period I have referred
to m regard to a brusher, was there not^
Mr. ACKER.—Same objection.
A. Yes, sir.

RDQ. 17. The Ish patent on the California grader
expired in 1908, did it not? A. I think so.
RDQ. 18. Has any other person, firm, corporation

or association manufactured or sold or put into use
any of the said Ish machines since the expiration
of the said patent? [125] A. No, sir.

RDQ. 19. You have referred to a patented device
which you have referred to as other means for taking
care of the distribution of the fruit to the bins
That is the subject matter of the Stebler patent
number 943,799, dated December 21, 1909, referred
to in the pleadings and findings of fact and conclu-
sions of law in the action at law by yourself against
the Pioneer Fruit Company, is it not?
Mr. ACKER.-Objected to as incompetent, irrel-

evant and immaterial, and on the further ground
that it is not proper redirect examination.
A. Yes, sir.
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EDQ. 20. Why did you discontinue manufactur-

ing the Ish grader?

A. Because there was no further sale for it.

RDQ. 21. Is there any particular feature of the

grader of the patent in suit which has a particular

present demand?

Mr. ACKER.—Same objection.

A. There is this feature of individual and inde-

pendent adjustment of the various sizes.

RDQ. 22. Could that feature be secured in any

of the Ish graders that you have manufactured or

ever seen? A. No, sir.

RDQ. 23. You have referred to Wickson having

a supply house here in Los Angeles and having ex-

hibited three styles of graders. Did you ever see

any of these three styles of graders sold or in com-

mercial use? [126] A. No, sir.

RDQ. 24. You have referred to the use of one or

more of the rolls of the grader built under the patent

in suit in such manner as not to permit the separa-

tion of fruit by such roller, but simply to carry it

on to a further bin. In what manner, if at all, does

this use of a roller or rollers on the Robert Strain

grader differ from the spacing sticks of the defend-

ant's grader?

Mr. ACKER.—The question is objected to as not

proper redirect examination.

A. Well, of course, the roller, when used in this

way, that is, closed in to make a nongrading space,

while it is of different detail from the spacing sticks,

it performs the same function in substantially the
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same manner.

RDQ. 25. Prior to the advent of the defendant's
machine had the rollers of the Robert Strain grader
been used in that manner ? A. Yes, sir.

RDQ. 26. In a number of your answers you have
referred to the rope and roller grader. Which
grader do you mean by that ?

A. Very often, in speaking of the California or
Ish grader it is spoken of in that way to distinguish
it from the rope grader.

RDQ. 27. In building the grader of the Robert
Strain patent in suit, ordinarily how many rolls and
bins are provided? [127]

A. Ten on either side.

RDQ. 28. Is that true in the forty-foot grader?
A. Yes, sir.

RDQ. 29. Would it, in your opinion, based upon
your experience in the manufacture and the use of
orange-grading or sizing machines, be practical to
use as one side of the fruit run-way a stationary or
nonrotatable or nonyielding surface as one side of
the run-way? A. No, it is not practical.

RDQ. 30. Do you know anything of the origin of
the defendant's machine?
Mr. ACKER.—That is objected to as incompe-

tent, irrelevant and immaterial and on the usual
further ground that it is going outside of any pos-
sible sort of proper redirect examination.
Mr. LYON.—In view of the objection, and that

there may be no question about it, we will now as-

sume that the witness is now called for the purpose
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of further direct examination.

Mr. ACKER.—The objection is still urged.

Mr. LYON.—If you object on that ground, we will

permit you to conduct any recross-examination that

you desire now.

Mr. ACKER.—All right.

Recross-examination.

(By Mr. ACKER.)
RCQ. 1. You state that prior to the introduction

[128] of the Parker machine, filler sticks had been

used in connection with the Strain grader, or if not

filler sticks, then means had been employed to block

out the rollers to take care of excess grades of fruit

of one kind over another. I will ask you when and

where such was done?

Mr. LYON.—Objected to as not recross-examina-

tion, and further on the ground that it is not a cor-

rect statement of the witness' testimony.

Mr. ACKER.—If I am incorrect in my statement,

I will ask the witness to correct me.

A. I don't think I have used the word "filler

sticks" in my testimony here to-day.

RCQ. 2. I said I might be mistaken in that ex-

pression.

A. But I think I did say that sticks had been

used.

RCQ. 3. In the Strain machine? A. Yes, sir.

RCQ. 4. My question is when and where and by

whom?
A. In the packing-house of Stewart Citrus Asso-

ciation at Upland.
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RCQ. 5. Was that an advantageous feature for
use in connection with the Strain invention?
A. It was in that case.

RCQ. 6. And is it generally so—to be able to block
out one grade of fruit?

A. It was under the conditions they had.
RCQ. 7. Did you issue instructions to purchasers

of your machine, written instructions or printed in-
structions [129] as to how the machine can be
closed for any one grade of fruit when there is an
excess ? A. No, sir.

^

RCQ. 8. That is left to the general working outm service of the users of the machine?
A. Not generally. Very often they ask it ver-

bally and we tell them.

RCQ. 9. You stated in your redirect examination
that It would not be a practical fruit grader in the
form of a nonrotatable surface forming one side of
the run-way. I will ask you what would be the ob-
jection to the nonrotatable or nonflexible surface as
constituting one side of the run-way ?

A. The traveling carrier would push the orange
in there so tight, especially if it was a little soft, that
is, between itself and the nonrotatable member, that
it would crush it so much so as to burst the orange.
RCQ. 10. And a nonrotating surface, if employed

in the Strain grader, would act to crush the fruit ?

A. Why, certainly.

RCQ. 11. What degree of limitation do you place
on the expression, nonrotatable surface?
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A. Anything that is absolutely stationary, stand-

ing still.

ECQ. 12. And any stationary portion of the mem-

ber opposing the movable member would tend to

crush the fruit? A. Certainly. [130]

Mr. ACKER.—That is all, Mr. Lyon.

Re-redirect Examination.

(By Mr. LYON.)

RRDQ. 1. Upon what, Mr. Stebler, do you base

the opinion which you have expressed, that it would

be impractical to have the grading opening of the

grader formed of a traveling rope or belt as one side

and a rigid or nonmoving, nonrotatable side as the

other side?

A. I base this statement, first, upon the fact that

I have made experiments during my course as an

orange grader builder to determine whether or not

such a grader would be practical, and during the

course of these experiments I very soon decided to

my entire satisfaction that it was entirely imprac-

tical for the reasons stated, and furthermore, I hap-

pen to know of a man who, not knowing this, actually

constructed a full-sized model machine in a packing-

house for a customer, only to have to replace this

stationary member with a rotating member before

the man would consider the use of the machine.

RRDQ. 2. Where was this packing-house?

A. This was the Worthley and Strong packing-

house in Riverside.

RRDQ. 3. Can you give us the name of the man?

A. Mr. J. W. Stevenson.
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RRDQ. 4. So far as the run-way of that Steven-

son machine is concerned and the grading space is

concerned, what difference was there between the de-

fendant's machine [131] here and that machine?

Mr. ACKER.—That is objected to on the ground

that it is incompetent, irrelevant and immaterial, and

on the further ground that it is not proper re-redirect

examination, and on the further ground that there

is no illustration or representation of the machine

to which counsel is referring.

A. The only difference is that the defendant here

uses a rotating roller, whereas Stevenson tried to

use a stationary member;. in fact, as I recall it, his

member opposing the traveling belt was nothing but
a round stick and presenting a rubber surface to the

fruit, but was quite stationary except for means to

adjust it to and from the traveling belt.

RRDQ. 5. Was this Stevenson machine built be-

fore the Parker machine was installed by the defend-
ants?

Mr. ACKER.—Same objection.

A. I rather think it was.

Mr. LYON.—That is all.

Mr. ACKER.—That is all.

FRED STEBLER.
[Deposition of Arthur P. Knight, for Complainant.]
ARTHUR P. KNIGHT, a witness produced on

behalf of complainant, being first duly cautioned and
sworn to testify the truth, the whole truth and noth-

ing but the truth, testified as follows

:
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Direct Examination.

(By Mr. LYON.)

Mr. ACKER.—Before taking the testimony of

this witness, counsel for defendants wishes to state

that he [132] will object to the entire testimony

of this witness because of the presence of this wit-

ness during the taking of the testunony of Mr. Steb-

ler, although counsel for complainant was requested

to exclude this witness from the room.

Q. 1. Please state your name, age, residence and

occupation.

A. Arthur P. Knight; age, forty-seven; residence,

Glendale, California ; occupation, patent attorney.

Q. 2. How long have you been connected with the

patent business, Mr. Knight "?

A. Since 1886 except for the intermission of about

three years when I was in the testing department of

the General Electric Company.

Q. 3. In what capacity or capacities have you been

connected with the patent business ?

A. Firstly, as an Assistant Examiner in the

United States Patent Oface for several years. Then

in the Patent Department of the General Electric

Company at Lynn, Massachusetts, and Schenectady,

New York; subsequently for several years in New

York City in patent practice, and since that time in

Los Angeles in the same practice.

Q. 4. As an Assistant Examiner in the United

States Patent Office, what were your duties'?

A. To examine applications for patents with re-

spect to their compliance with the requirements of
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law as to matters of form and the novelty and pat-
entability of the subject matter of the application.

Q. 5. Will you please be a little more explicit as
to [133] what you did as an examiner as far as
novelty, etc., is concerned.

A. It was my duty to compare the subject matter
of the application with the state of the art as shown
by the patents already issued along the same line
and with patent publications along that line, to de-
termine whether the subject matter of the applica-
tion was a novel and patentable matter.

Q. 6. Are you familiar with the Robert Strain
reissue patent, Complainant's Exhibit Patent in
Suit? A. I am.

Q. 7. Have you ever seen any machines embody-
ing that construction in use ? A. I have.

Q. a Have you seen the defendant's machine in
the packing-houses at Riverside, California?
A. I have; yes.

Q. 9. Did you examine it carefully ?

A. Yes, sir.

Q. 10. Thoroughly familiarize yourself with it?

A. Yes, sir.

Q. 11. Do you understand the mode of operation
of the device of Complainant's Exhibit Patent in
Suit? A. Yes, sir.

Q. 12. Have you examined, and are you familiar
with the construction and mode of operation of the
device of Complainant's Exhibit Parker Patent
Number 997,468? A. Yes, sir.

Q. 13. Will you please take the Complainant's
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Exhibit [134] Patent in Suit and explain the

mode of operation of the device of that patent, so far

as the grading is concerned, and by that I mean

eliminating from consideration the matter of the ad-

justable bottoms for the bins, and then compare the

construction, elements and mode of operation of the

device of this patent with the same in the Complain-

ant 's Exhibit Parker Patent, and in making this

comparison you may make such reference as you de-

sire to Complainant's Exhibits Photos 1, 2, 3, and 4'.

A. In the grader shown in the Strain Patent in

Suit, the fruit is supplied upon one end of the run-

way, one side of which is formed by the traveling

rope or round belt and the other side of which is

formed by the grading rolls, so that by the motion of

the rope or traveling belt the fruit is successively

brought in contact with the successive rollers. These

rollers are spaced in relation to the traveling belt

so as to present an aperture between each roller and

the belt, the width of these apertures increasing in

the case of the successive rollers so as to increase

sequentially from the beginning to the end of the

series of rollers. When the fruit reaches an aper-

ture which is sufficiently large, it will pass through

this aperture, and in this respect the operation is

that of any successful grader, but the distinguishing

characteristic in the operation of the Strain ma-

chine, as shown in this patent, is that the width of

these apertures may be adjusted individually and in-

dependently for the different rollers, so that any de-

sired variation along the length of the series may be



120 Fred SteUer vs.

(Deposition of Arthur P. Knight.)

obtained. Thus, [135] in case an even-grading
of the fruit is desired, the rolls may be set so that
each roller is spaced a definite distance further from
the rope than the preceding roller, and if any vari-
ation is desired, these rollers may be set so that the
excess of difference from the rope is less in some
cases than in others, and in fact, as pointed out in
the patent, page 2, lines 13 to 21, the rollers may be
adjusted so that more than one of said rollers is ad-
justed to the same grade. While the operation of
this machine, in a broad sense, is similar to any
grader in which the fruit is presented successively
to apertures of increasing width between the longi-
tudinally movable member and the transversely mov-
able member, it carries out this operation in a pe-
culiar manner, in that it enables the width of the
apertures to be adjusted independently of one an-
other throughout the length of the series of rollers,

so as to provide for any desired distribution of the
grading by the rollers.

In the Complainant's Exhibit Parker Patent, and
the photos one to four. Complainant's Exhibits, the
operation of the machine is as follows : The fruit is

fed by a suitable supply means into the run-way, one
member of which consists of a longitudinally travel-
ing belt and the other member of which comprises
a series of rotatable rolls. These rollers are mounted
adjustably, so that the distance between each roller
and the other member of the run-way, viz. : the travel-
ing belt, can be adjusted independently and individ-
ually with the [136] different rollers. As the
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fruit is carried along in the run-way by the travel-

ing belt, it is presented successively to contact with

the successive rollers and passes through the aper-

ture between the roller and the belt when an aper-

ture is presented of sufficient width to permit of such

passage. The adjustable mounting of the several

rollers is such that the width of this aperture may be

adjusted independently and individually for the sev-

eral rollers, so that any desired distribution of the

grading may be provided for along the length of the

grader. In respect, therefore, to the characteristic

feature of the Strain patent, which I have above re-

ferred to, the manner of operation of the Parker ma-

chine is the same as that of the Strain machine. The

Parker machine, however, includes an additional

feature, viz. : the provision of what are called "guide-

arms," shown in the drawing by the numeral 36,

which are af&xed to the supports for the several

rollers and overlap one another so as to form fixed

walls between successive rollers. By means of these

guide-arms the adjustable rollers may be spaced far-

ther apart or nearer together and may be shifted

longitudinally of the machine, thereby providing for

certain alleged advantageous results in distribution.

These guide-arms, however, do not affect the opera-

tion of the rotating or rotatable rollers per se, the

operation of said rollers in connection with the trav-

eling belt coming into play only when the fruit is

in contact with the rollers and the fruit at that time

being out of contact with these guide-arms, so that
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the [137] two operations are nonconcurrent and
independent.

By consent of counsel, the taking of the deposi-
tions was at this time continued until Saturday, the

3d day of February, 1912, at the hour of ten o'clock

A.M.

At the hour of ten o'clock A. M. of Saturday, the
3d day of February, 1912, at the same place and with
the same persons present as noted at the beginning
of the taking of these depositions, the following pro-
ceedings were had :

ARTHUR P. KNIGHT, a witness produced on
behalf of complainant, was recalled for further ex-

amination and testified as follows:

The previous answer of the witness given just prior
to the adjournment was read by the reporter.

Direct Examination (Con.).

(By Mr. LYON.)

Q. 14. Have you anything to add to that answer,
Mr. Knight?

A. In other words, the guide-arms serve the pur-
pose of conducting the fruit from each roller to the
next roller and are therefore idle as far as the grad-
ing operation is concerned; their function in connec-
tion with the longitudinally adjustability of the
rollers along the run-way is to provide for the de-

termination of the several locations at which the

fruit shall pass from [138] the run-way ; thus the
adjustment of the rollers is entirely by these guide-

arms and the longitudinally adjustability of the roll-

ers is therefore a question of location of discharge;
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in other words, distribution and not of size or de-

termination of the grade or the several grades.

Q. 15. You have referred, Mr. Knight, to the spe-

cifications of the patent in suit, and particularly to

the statement that more than one roller may be ad-

justed to the same grade, if desired. In the grader
of the patent in suit, what is the result of so adjust-

ing more than one roller to the same grade ?

A. The natural inference from the wording would
be that if two rollers, for example, are adjusted to

the same grade, that two adjacent rollers will be so

adjusted rather than two rollers that are separated
along the series by other rollers. If therefore, we
take two adjacent rollers, adjusting them to the same
grade, that is to say, so that they present an aperture

of equal width between these rollers and the adjacent

longitudinally traveling member, the effect will be

that as the fruit runs along the run-way and is pre-

sented to the first roller, it will pass through as soon
as it reaches a space which is equal to the diameter
of the fruit. If the fruit were absolutely spherical

and of uniform diameter throughout, it would pass

through the space between the first roller and the

longitudinally traveling member as soon as it comes
in contact with the roller. The fruit, however,
varies somewhat in diameter in different directions,

[139] and as a matter of fact it would run some
distance along in the usual course of events until the

minimum diameter was presented to the aperture or

some diameter sufficiently small to enable it to pass

through. This presentation of different diameters
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or different aspects of the fruit is produced by the

longitudinal motion of the traveling member on one

side, together with the resistance of the other mem-

ber on the other side of the fruit, and is facilitated

by the rotatability of the rollers, and in any roller

of ordinary length the fruit is turned over suffi-

ciently in the length of a single roller to insure that

it will pass through the space. With rollers, there-

fore, properly constructed for grading, the effect of

adjusting two adjacent rollers to the same grade

would be that all, or substantially all, of the fruit

would pass through the space between the first roller

and the longitudinally moving member so that the

space occupied by the second roller would be simply

an idle space. Any fruit which was small enough

to pass through the first roller would not be carried

to the second roller. On the other hand, any fruit

which is not small enough to pass through the first

roller, it would not pass through the second roller,

but would be carried thereby along the length of the

second roller and delivered to the next roller in the

series.

Q. 16. What element, then, would this second

roller, set as you have stated in your last answer, cor-

respond to in the device of the Parker patent and in

defendant's machine? [140]

A. It would correspond in function to the guide-

arms in the Parker patent and Parker machine, in-

asmuch as it is an idle or spacing member, which

simply conducts fruit along the run-way without any

grading operation.
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Q. 17. In the position of the second roller as you

have assumed it in your two preceding answers, you

have assumed, have you not, that the second roller

is carried in toward the belt, so that the aperture be-

tween the second roller and the belt is the same as

between the first roller and the belt ? A. Yes, sir,

Q. 18. You have referred in your answer to the

guide-arms "36" of the defendant's machine as

"fixed walls between the successive rollers." What

do you mean by that term^

A. I mean that they are fixed in the operation of

the machine in distinction to the longitudinally mov-

able member of the other side of the run-way and to

the transversely movable members constituted by the

rollers of the same side of the run-way. It will be

understood that these guide-arms are adjustable

when setting up the machine for any particular use.

When once set they are fixed.

Q. 19. Referring, now, to the Complainant's Ex-

hibit Parker Patent, what part does this longitudinal

movement of the guide-arms "36" and the longi-

tudinal movement the brackets and rollers form in

the claimed novelty of that patent ?

Mr. ACKER.—It is submitted that the patent it-

self is the best evidence as to what function is per-

formed by the [141] features of the patent to

which attention has been directed.

A. These two features of the longitudinal ad-

justability of the rollers and the provision of the

guide-arms are closely associated and form together

the substance of the claims of the Parker patent in
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connection with the general structure of the machine.
Mr. LYON.—You may cross-examine, Mr. Acker.

Cross-examination.
(By Mr. ACKER.)
XQ. 1. How long were you in the Patent Office,

Mr. Knight, and what position did you occupy?
A. I entered the Patent Office in the summer of

1886 as Fourth Assistant Examiner and left *the
Patent Office in the fall of 1889 as Pirst Assistant
Examiner.

XQ. 2. What division did you have charge of?
A. I was in the Electrical Division for substan-

tially the entire period, which was in charge of a
principal examiner, the highest grade I reached was
Assistant Examiner.

XQ. 3. What experience have you had in the prac-
tical operation of fruit graders of the type involved
in the present controversy?

A. I have never operated a fruit grader as I sup-
pose you mean, as a mechanic associated with the
machine. I have simply watched the operation.
XQ. 4. Your knowledge has been solely derived

from your observation of the machine in operation "^

[142]

A. Quite so.

XQ. 5. For what length of time did you examine
the defendant's machine in operation?
A. I have never seen the Parker machine in oper-

ation.

XQ. 6. And your testimony relative to the action
of the Parker machine has been based on the knowl-
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edge derived by you from observation of the Strain

patent %

A. Yes, and my knowledge of mechanics as to

what the operation would be, the operation of the

Parker patent.

XQ. 7. Solely your knowledge of what that action

should be and not from any practical knowledge?

A. Yes.

XQ. 8. I understood you to say that since you left

the Patent Office you have been engaged in the pro-

fession of patent attorney?

A. Practicing before the Patent Office.

XQ. 9. In connection with what firms?

A. In connection with, associated with, the firm

of Lyon and Hackley, of late years.

XQ. 10. Where is your office?

A. I have no office.

XQ. 11. Are you associated with the firm of Lyon

& Hackley?

A. Only that I do what work they care to give me.

I have no definite agreement with them except that

I charge for my time.

XQ. 12, Is it not a fact that the advantages which

you have set forth for the grader of the Patent in

Suit would flow from the use of any grader wherein

one member [143] of the grader comprises a

traveling rope or conveyor and the opposing mem-

ber, an adjustable roll?

A. Not unless the adjustability provided for indi-

vidual adjustment for each size.

XQ. 13. Are you acquainted with, or familiar



128 Fred Stehler vs.

(Deposition of Arthur P. Knight.)

with, the prior art relating to fruit graders?

Mr. LYON.—Objected to as not cross-examina-

tion, and notice is given that any interrogation of

this witness as to the prior art by counsel for defend-

ants will be making the witness his own, and we shall

insist that he be bound by the testimony.

Mr. ACKER.—With all due respect for the state-

ment of counsel for complainant, counsel would
state that this witness has been placed on the stand

as an expert and his examination will be conducted

on that line and conducted as cross-examination.

A. I have examined the prior art at various times

in the past, but not recently.

XQ. 14. Have you ever given testimony in any
suit wherein the patent herein sued on was involved?

A. I have.

XQ. 15. And during the course of your prepara-

tion for testifying in that suit did you familiarize

yourself with the prior art relating to fruit graders ?

A. I did in so far as it was presented in the rec-

ord of that suit.

XQ. 16. What is the form of the discharge open-

ing of the Strain Grader of the Patent in Suit?

A. You mean the shape of the opening between the

roller [144] and the traveling member?
XQ. 17. Yes. What form does that outlet for

the fruit take in the patent in suit ?

A. Well, if I understand your question, I would
say it was not rectangular.

XQ. 18. Is it a continuous opening from the feed

end of the machine to the discharge end ?
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A. Well, no ; it is interrupted by the portions oc-

cupied by the brackets between the several rollers.

XQ. 19. The brackets are to one side of the rolls,

are they not % A. Yes, but there is still a space.

XQ. 20. Is there a direct vertical clearance be-

tween the movable member of the run-way and the

revolving members of the run-way ^

A. If I understand your question, yes.

XQ. 21. And is it that vertical passage-way

which is enlarged or decreased as to width by the

adjustment of the members of the revolving member

of the run-way?

A. It is this vertical passage-way which is en-

larged or decreased in width by the adjustment of

the revolving members of the run-way.

XQ. 22. What do you understand by the terra

"revolving," Mr. Knight?

A. The term "revolving," I think, is in the speci-

fications.

XQ. 23. Not from the specifications, but from

your knowledge generally?

A. The term "revolving" as ordinarily used

means that [145] there is motion around a cen-

ter.

XQ. 24. If you refer to a body as revolving, do

you mean that it has continuous motion ?

A. Not necessarily; it might revolve intermit-

tently or alternately or continuously.

XQ. 25. If it revolves intermittently, it would be

a rotatable body, w^ould it not ?

A. I don't know of any distinction in mechanics
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between revolution and rotation. In astronomy

there is a distinction, but in mechanics they may be

used interchangeably.

XQ. 26. If I should state that an article was con-

veyed along a passage-way and as fed into that

passage-way a movable member was revolving, what

would you understand?

A. I would understand that when the fruit was

in contact with the movable member that there was

at least some revolution or rotation of the movable

member.

XQ. 27. Of course, you understand my question

did not make use of the term '

' fruit,
'

' did you not 1

A. Then I will change it accordingly. Please

read the question.

Question read by reporter.

A. Change the word ''fruit" to "article."

XQ. 28. What knowledge, if any, have you of

fruit graders that have heretofore been referred to

in the testimony of Mr. Stebler as the California

graders 1

A. I have seen one of the old machines and I have

seen the patent, but I do not recall of ever having

seen the [146] machine in operation.

XQ. 29. You were present in the examination-

room during the course of the examination of Mr.

Stebler, were you not, Mr. Knight? A. Yes, sir.

XQ. 30. You heard his testimony?

A. Yes, sir.

XQ. 31. You heard the testimony that was given

as to what was called the Ish or California grader?
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A. Yes, sir.

XQ. 32. Have yon ever examined the Ish or Cali-

fornia grader? A. Only the patent.

XQ. 33. Is this the patent to which you refer as

the Ish patent? (Handing witness copy of United

States letters patent.)

A. Yes, sir ; that is the one which I have been ad-

vised is the Ish patent, so called in trade.

XQ. 34. Have you examined that patent hereto-

fore, have you not? A. Yes, sir.

XQ. 35. And the patent you have referred to is

United States Letters Patent Number 458,422

granted to J. T. Ish August 25, 1901, for an im-

proved fruit-grading machine ? A. Yes, sir.

XQ. 36. Please examine the patent, Mr. Knight,

and state whether or not it is a fruit grader one

member of the grade run-way comprising a movable

rope or belt. A. It is. [147]

XQ. 37. Is the opposing grading member a rotat-

able structure, that is, the opposing grading mem-
ber of the run-way? A. It is.

XQ. 38. Is the roll member of the grader a driven

member, by a power means ? A. It is.

XQ. 39. Is the Ish patent device a fruit grader

one member of the grading run-way of which com-

prises a rope or conveyor and the opposing member
a revolving element? A. Yes, sir.

XQ. 40. Is that revolving element carried or

mounted in brackets which are controlled or ad-

justed laterally?

A. The rollers are mounted in brackets, but noth-
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ing appears in the patent to show that the brackets

are adjusted laterally.

XQ. 41. Have you ever examined one of the ma-

chines made in accordance with the Ish patent in

practical operation? ">,

Mr. LYON.—Objected to on the ground of the

general objection that it is not cross-examination

and on the further ground that it is irrelevant and

immaterial, as the question is indefinite as to the

time of the building of the device inquired about.

A. I have never examined one of these machines

in operation.

XQ. 42. Then you have no knowledge of the prac-

tical operation of that one way or the other? [148]

A. Not by observation.

XQ. 43. Are you familiar with the reading of

drawings and the proofs of mechanical structures,

Mr. Knight ? A. I claim to be.

XQ. 44. I direct your attention to the photograph

which I hand you and ask you if you are able to

state from an examination of this photograph the

character of device illustrated thereby'?

Mr. LYON.—Objected to as not cross-examina-

tion.

A. This photograph shows a machine in which

there is apparently a grade-way of some sort at one

side of which at least is a series of rollers, each roller

comprising several portions of different diameters.

These rollers are mounted in bearings or each of

the two adjacent rollers at the intermediate bear-

ing. While the photograph is obscure in this re-
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spect, it appears that there is some adjusting means

below the rollers, but it is not sufficiently definite

to state what this adjusting means is for.

XQ. 45. Are the rollers carried in brackets?

A. The rollers are certainly mounted in bearings

and these bearings could be termed brackets.

XQ. 46. Does the photograph disclose means for

adjusting those brackets transversely of the ma-

chine %

A. If I were guessing, I would guess that they did,

but I could not swear to it.

XQ. 47. Does the photograph disclose a series of

end to end rollers? A. It does. [149]

XQ. 48. There is a series of three rolls illustrated

by this photograph % A. Yes, sir.

XQ. 49. And are those rolls arranged end to end

in the same manner as the rolls are arranged end to

end in the patent in suit? By which I mean there

exists no nonavailable space between the ends of the

adjacent rollers.

A. In that one respect the rolls are arranged in

the same manner.

Mr. ACKER.—I will ask the reporter to mark

the photograph for identification, "Defendant's Ex-

hibit Knight Cross-examination."

Mr. LYON.—^We object to the marking of the

photograph in so far as the same contains writing

thereon. The principal objection is to the endorse-

ments or memorandum made by some unknown per-

son on this photograph.

Mr. ACKER.—We ask that the photograph as it
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exists be marked for identification, and if it should

be disclosed during the examination that the words

on the back thereof are improper, another photo-

graph identical with this one will be substituted

therefor and without any writing on the back

thereof.

XQ. 50. Did you ever examine or inspect a ma-

chine constructed with the rolls arranged in the man-

ner disclosed by this photograph, Mr. Knight?

A. You mean substantially in the manner shown

in that photograph?

XQ. 51. Yes, sir. [150]

A. No, sir, I have not.

XQ. 52. Of course I do not mean this identical

machine. A. No, sir.

XQ. 53. That type of machine ? A. Yes, sir.

XQ. 54. You state you did not see one exactly the

same as the machine illustrated in this photograph.

What kind did you examine that approached in any

manner the machine illustrated by this photograph,

other than the machine of the patent in suit or used

by the defendants herein.

A. Only the Ish and other machines which were

introduced in that suit to which you refer.

XQ. 55. By the Ish you mean the solid roll?

A. Yes.

XQ. 56. In the Ish machine which you examined

was there any transverse adjustment provided for

the grading rolls ?

A. My recollection does not serve me on that.

XQ. 57. How long ago did jou examine the ma-
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chine, Mr. Knight?

A. It must have been either last fall, last Septem-

ber, or a year ago last November or December that

I saw it. I only have a recollection that I did see

the Ish machine, but it was pointed out as a matter

of curiosity and I had no special interest in it at the

time.

XQ. 58. Is it not a fact that the fruit run-way of

the machine covered by the patent in suit is formed

entirely [151] of a longitudinally movable mem-

ber and an opposing rotatable member %

A. No, sir; I can't assent to calling the rotatable

member a single member, inasmuch as they are in-

dependent in rotation at least independently driven

and are independently adjustable.

XQ. 59. I wdll amend my question. Is it not a

fact that the fruit run-way of the machine covered

by the patent in suit comprises a longitudinally mov-

able member and an opposing member consisting of

a series of end to end revolving rollers, there being

no appreciable nonavailable space existing between

the ends of adjacent rollers'?

A. In the machine shown in the patent and the

machine as actually constructed as I have seen it,

this is true, but I would not say that in the machine

covered by the patent that this is necessarily true,

as it has no bearing upon the fundamental principle

or the essential element of this patent.

XQ. 60. You understand these fruit graders are

designed and adapted for the separation of ten

grades of fruit or are you sufficiently conversant
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with the grading art in practical operation to answer
the question?

A. The machines that I have seen appear to be so

adapted, and I have been so informed, but I have no
sufficient intimate connection with the art to be an
authority on that.

XQ. 61. Can you state from the disclosures of the

patent in suit in what manner one of the grading

rollers can [152] be blocked out and the integ-

rity of ten separate grades of fruit maintained in

the grading operation of the machine as independent

and separate grades?

A. Only by adding another grading element at the

end, I should say.

XQ. 62. That would be a mere substitution of one

grading element for the other which you have cut

out, would it not? A. Quite so.

XQ. 63. And if that arrangement was followed

you would then have in the machine eleven grading

elements? A. Quite so.

XQ. 64. And you would also have to add an' in-

dependent bin to the other bins on the machine if you
had another grading roller?

A. Either that or else provide for the adjustment

of the walls of the bins or shove the walls of the bins

along.

XQ. 65. Do you find any such adjustment dis-

closed or referred to or made mention of in the

patent in suit ? A. No.

XQ. 66. What do you believe to have been the

purpose of the inventor of the patent in suit in the



Riverside Heights 0. G. Assn. et al. 137

(Deposition of Arthur P. Knight.)

placing of the rollers constituting one member of

the grading run-way end to end'?

A. They were placed end to end, that is to say,

wdth one end of one roller opposed to the end of the

next roller so as to conform to the general longi-

tudinal direction of the run-way. [153]

XQ. 67. Do you find any illustration or disclos-

ure in the patent in suit that the rolls shall be ar-

ranged other than that the ends of adjacent rolls

shall be approximately abutting, that is, so as to

leave no nonavailable space between the same ?

A. I do not find either in the drawing or specifi-

cations any statement that the rollers abut. The

drawing shows the rollers in proximity but the

specifications are silent on that point.

XQ. 68. My question, Mr. Knight, did not ask

whether you found any statement that the rollers

abut, and I will ask the stenographer to repeat the

question.

The last preceding question w^as read by the re-

porter.

Mr. LYON.—The question is objected to as in-

definite, uncertain and unintelligible, and that it does

not appear therefrom what counsel means by the

term "nonavailable space."

Mr. ACKER.—I thank counsel very much for the

comments placed on the record, but suggest to the

Court that the witness has not expressed himself as

not being able to understand the question.

Mr. LYON.—The objection is made for the pur-

pose of drawing the attention of the Court to the
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fact that the language is susceptible of more than

one interpretation, and it is only fair both to the

Court and to witness that the uncertainty or am-
biguity of the so-called nonavailable space or what it

is should be defined by counsel in his interrogation

of the witness.

Mr. ACKER.—Counsel will state that the matter

of the [154] available or nonavailable space was
gone into in the examination of the witness Stebler,

and that this witness was present in the examina-

tion-room during the entire examination and no

doubt by this time is entirely familiar with what is

meant.

Mr. LYON.—The further objection is made that it

is not cross-examination. The cross-examination

should be based on the testimony of this witness and
not on the examination of another witness.

Mr. ACKER.—And additionally that the expres-

sion has been used by this witness.

A. The patent does not say anything about that

one way or the other.

XQ. 69. Is it not a fact from the disclosure of the

patent in suit and from your observation of the

machines in practical operation that the fruit passes

through the grading run-way and as it leaves the

lower end of one roller enters almost immediately
onto the upper end of the adjacent roller or the next
roller of the series'?

A. Yes, but it was recognized by the patentee that

this adjacent roll might be an idle roll ; he says that

two rolls might be adjusted to the same grade.
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XQ. 70. Even if two rolls are adjusted to the

same grade, the fruit passing the foremost roll would

enter onto the upper end of the succeeding or ad-

jacent roll.

A. Yes ; but in that case this succeeding roll would

not be operative to size the fruit but would be an

idle roll. [155]

XQ. 70. My question is whether the fruit passing

from one roll would not immediately enter upon the

forward end of the adjacent roller? A. It would.

XQ. 71. How are the series of end to end rolls

constituting the revolving member of the fruit run-

way of the Strain patent in suit disposed relative to

the movable member of the run-way?

A. They are disposed in spaced relation to the

longitudinally movable member of the run-way so as

to form between these members the grading aper-

tures.

XQ. 72. And are the end to end rollers of the re-

volving member of the run-way arranged substan-

tially in the same horizontal plane as the axes of the

movable member. A. Thej^ are so shown.

XQ. 73. HoAv are the end to end rollers of the re-

volving member of the fruit run-way adjustable

toward or from the movable member?

A. The grading rollers "M" are journaled in

arms ''N," which slide in grooved block "0" and

are adjusted by threaded bolts "P" and nuts "S."

XQ. 74. Is the adjustment a vertical or a trans-

verse adjustment?

A. It is transverse with relation to the movement



140 Fred Stehler vs.

(Deposition of Arthur P. Knight.)

of the longitudinally movable member.
XQ. 75. And so called for in the specifications of

the patent in suit? A. It is.

XQ. 76. What object do you understand to be ac-

complished [156] by the patent in suit providing

means for driving or imparting rotation to the re-

volving rollers of the movable member?
A. The patent is silent on this point. If I am

asked to give a guess, I presume that the inventor
was following the lines of the Ish patent in which
the same thing exists. That was not what he was
driving at.

XQ. 77. You derive no information one way or
the other from the reading of the patent in suit ?

A. 'No, sir.

XQ. 78. How do you know, then, such was not
what the inventor was driving at, in the expression
as used in the preceding answer or two ?

A. Because he pays no attention to it in describ-
ing the purpose and operation of the machine except
in the operation he says that the grade rollers are
revolving to keep the fruit from sticking in the run-
way, thereby avoiding any tendency to crush the
most delicate fruit. This same rotating operation
existed in the Ish machine.

XQ. 79. I direct your attention to the language of
the specifications as contained between the lines sixty
and seventy, column two, page 1, and ask you what
your understanding, of that language is.

A. That in the machine shown in the drawing there
are as many bins as there are grade rollers.
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XQ. 80. What do you understand by that feature

relating to preventing the fruit from being bruised?

A. That refers to the function of the flexible bot-

tom [157] or fabric bottom of the bin.

XQ. 81. Is it your understanding that the part

"W" is a part of the bin, or merely an apron located

within the bin, which is apparently provided with a

solid bottom the apron being interposed to receive

the fruit.

A. The apron ''W is not the bottom of the bin,

but it forms a surface on which the fruit is received

as it passes to the bin.

Q. 82. Is it your understanding that that is the

function and purpose of the apron, to prevent bruis-

ing the fruit as it flows into the bins 1

A. Yes, sir.

XQ. 83. If I understand you correctly, Mr.

Knight, your testimony as to the operation and the

working and the functions of the grading machines,

either of the type involved in the patent in suit or

such as may be on the market or may have been used,

is derived solely from your knowledge from the read-

ing of the documents and the casual observation you

have made thereof, rather than from the standpoint

of a mechanic or expert in the line itself?

A. Except that I would not say "casual." I have

examined the machine of the type of the patent in

suit and several other machines very carefully and

made extended observations in that connection.

XQ. 84. Did you have anything to do with the

preparation of the application for reissue of patent
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involved in this suit? A. No, sir. [158]

XQ. 85. Have ypu examined the file-wrapper of
the Patent Office proceedings on the application
which eventuated in the grant or the reissue of the
patent in suit?

Mr. LYON.—Objected to as not cross-examina-
tion.

A. I have done so, but it was a considerable while
ago and I do not recollect the contents.

XQ. 86. You have also examined the application
which eventuated in the grant of the original patent
number 730,412, granted to Robert Strain June 9,

1903, for improved fruit grader and of which the
patent in suit is a reissue ?

Mr. LYON.—Objected to as not cross-examina-
tion.

A. The same answer applies.

XQ. 87. Have you examined the file-wrapper of
the application which eventuated in a grant of let-

ters patent to Rayburn, which letters patent are set

forth and described in the bill of complaint herein
on file, which sets forth that an interference was de-
clared between the patent and the application which
eventuated in the grant of the reissue of the patent
in suit?

Mr. LYON.—Objected to as not cross-examina-
tion.

A. I do not recall having seen the file-wrapper or
contents of that application.

XQ. 88. Have you ever, in the course of your ex-

perience as a patent attorney, prosecuted any appli-
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cation for United States letters patent on fruit-grad-

ing machines'?

A. Several, although I don't recall the names at

the present moment. [159]

XQ. 89. In recent or early years?

A. Not within the last year and a half.

Mr. ACKER.—That is all, Mr. Lyon.

Redirect Examination.

(By Mr. LYON.)
RDQ. 1. Mr. Knight, on cross-examination your

attention has been directed to the Ish patent number

458,422. State whether or not it is possible with the

device of this patent to secure the independent, in-

dividual adjustment of each grade of fruit.

A. It is not.

RDQ. 2. With regard to the device as shown in

the photograph, which was shown you, and marked

for identification, ''Defendant's Exhibit Knight

Cross-examination, " is it possible with this machine

to secure an independent, individual adjustment of

the grades'?

Mr. ACKER.—That is objected to on the ground

that the witness has previously testified that he is

unable to tell from the photograph the operation of

the machine or the operative parts contained therein,

and I submit that if he w^as not able to do so on cross-

examination, he is no better qualified to do so on

redirect.

A. It is not.

RDQ. 3. Are you able from this photograph to

answer this question positively?
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A. While one from this photograph would have
to guess at what is not shown and therefore could ] >t

swear as to what the actual operation would be, yet

I can swear that with the construction of rollers in

which each roller comprises a plurality of steps of

different [160] diameters in rigid relation that

it would not be possible, no matter what the construc-

tion of the hidden parts would be, to provide for the

individual or independent adjustment of the differ-

ent sizes as determined by the different steps of each

roller.

Mr. LYON.—That is all.

Mr. ACKER.—That is all.

ARTHUR P. KNIGHT.
[Deposition of Fred Stebler, for Complainant

(Recalled).]

FRED STEBLER, a witness produced on behalf

of complainant, being recalled for further direct ex-

arnnation, testified as follows:

Direct Examination.

(By Mr. LYON.)

Q. 1. In your testimony yesterday, Mr. Stebler,

you were asked certain questions in regard to when
the H. K. Miller Manufacturing Company com-

menced the manufacture of graders, and particu-

larly graders like the patent in suit, or substantially

like it. Can you now approximately fix the date on

which said company commenced said manufacture?

A. Upon thinking of this matter more carefully,

I remember distinctly that Mr. Austin A. Gamble

became associated with me in the year 1902, in the

month of October, and it w^as subsequent to this that
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tiie H. K. Miller Manufacturing Company made

these machines, I think in the next year.

Q. 2. When did you first have any knowledge of

their making any such machines'? [161]

A. That I cannot answer definitely.

Mr. LYON.—That is all.

Cross-examination.

(By Mr. ACKER.)
XQ. 1. In your examination of yesterday, Mr.

Stebler, you stated that California sizers, what is

known as California sizers, had been placed on the

market where the revolving member of the grading

run-way consisted of two-stepped rollers, and that

the inner ends of the rolls were journaled one to the

other; is that correct? A. I think so.

XQ. 2. What was the length of that revolving

member of the run-way when so constructed?

A. It was less than eight feet.

XQ. 3. And were any means employed to support

the inner adjacent ends of the rolls?

A. Yes, sir.

XQ. 4. What were those means?

A. The bearings or journals.

XQ. 5. That is the supporting bracket?

A. You might call it a supporting bracket.

XQ. 6. Was that supporting bracket adjustable

transversely relative to the opposing movable mem-
ber? A. It was.

XQ. 7. Were the outer ends of the rolls mounted
in brackets as well as the inner ends ?

A. They were mounted in bearings which you
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might also call brackets, I presume.

XQ. 8. Were tliey adjustable?

A. Yes, sir. [162]

XQ. 9. Were all the bearings transversely adjust-

able, so as to give a transverse adjustment to the

rolls, relative to the movable member of the run-

way? A. I think so.

XQ. 10. And those grading rolls were arranged

end to end?

A. The sections of the rolls of the grader itself

were arranged end to end, of course.

XQ. 11. When you say "sections" you mean the

sections of the revolving member of the run-way ?

A. When I say "sections," I mean the sections of

which the rotating member was constructed.

XQ. 12. And I understand you to state that there

were two independent rollers?

A. No, sir; I did not state so.

XQ. 13. Do I understand you to state that the re-

volving member of the run-way consisted of two sec-

tions, two rotatable sections?

A. That may be correct.

XQ. 14. Is it correct ? A. I am not sure.

XQ. 15. Please be a little positive about it or draw
on your memory to such an extent as to be positive.

I believe you testified that you manufactured the de-

vice.

A. I decline to state positively something I am not

sure of.

XQ. 16. You are not able to state the character of

the device you manufactured yourself and placed on
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the market"? [163] A. Yes, sir.

XQ. 17. Why is it that you are unable to state as

to a matter that you manufactured and placed on the

market yourself and you can so readily testify as to

that matter in reply to questions asked by your coun-

seP^

A. Because your questions are not in conformity

with those machines nor are they definite.

XQ. 18. In what way is it not definite?

A. Because I can't understand lots of times what

you really mean.

XQ. 19. Take, for example, a revolving member
of the character illustrated in the photograph,

"Defendant's Exhibit Knight Cross-examination."

Could you state how those roll members are mounted ?

A. I can.

XQ. 20. How are they mounted?

A. They are mounted in journals.

XQ. 21. Are they mounted in journals at each

end? A. I presume they are.

XQ. 22. Are the journals adjustable?

A. I presume they are.

XQ. 23. Can you state more definitely that they

are ? A. Not from this photograph.

XQ. 24'. Can you state from any knowledge of the

machine that you have ?

A. I have made this machine and made them ad-

justable.

XQ. 25. Transversely adjustable?

A. Yes, sir.
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XQ. 26. When did 3^ou first make these machines ?

[164]

A. I think probably in the 3^ear 1902.

XQ. 27. Make any of them prior to that ?

A. Xo, sir.

XQ. 28. Do you know of any machines of this

character having been in use prior to the year 1902 ?

A. Yes, sir.

XQ. 29. When and where.

A. Well, I don't say there w^ere a great many in

use. They were in use in almost every packing-

house in California.

XQ. 30. How early.

A. I found them in use when I came here.

XQ. 31. That was in 1899 I believe you testified?

A. That was in 1899.

Mr. ACKER.—That is all, Mr. Lyon.

Redirect Examination.

(By Mr. LYOX.)
RDQ. 1. Mr. Stebler, in relation to the possibility

of adjustment of the grades of the machine like that

shown in Defendant's Exhibit Knight Cross-exam-

ination photograph, and which you state you have

manufactured, can you explain to us how the grades

were adjusted in that machine ?

A. The grades were adjusted by adjusting the

rotating member.

RDQ. 2. And how many grades would be adjusted

by adjusting the rotating member?

A. Well, in this photograph, from which it might

appear that the rotating member is in three sections
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and any [165] one section containing not less than

two grades, you could not, of course, under any cir-

cumstances, by adjusting this rotating member, alter

one grade without affecting the other, that is to say,

these sections of this rotating member, being of a

reduced diameter at one end for the purpose of mak-

ing a wider aperture at one end than the other, which

necessarily means that in this wider aperture another

grade of fruit would be obtained. It is obvious that

since by adjusting this section as a whole, which

would necessarily have to be done, that any adjust-

ment of one grade on this section must necessarily

affect the other grade which is also made on this sec-

tion.

EDQ. 3. How, then, would you, in the machine of

this construction and interrelation of parts, secure

an independent, individual adjustment of each

grade?

A. I can't see that it is possible in this machine.

RDQ. 4'. Was it possible in the other machines

embodying a somewhat similar construction, and

which you say your firm manufactured, to secure the

individual, independent adjustment of each grade?

A. No more so than is in the machine shown in this

photograph.

EDQ. 5. Do you know whether there are many of

the machines of the general type of this photograph

now in use? A. No, there are very few.

RDQ. 6. What has become of them?

A. They have been discarded, taken out, and

larger [166] machines substituted.
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RDQ. 7. What kind of machines have been substi-

tuted?

A. Almost invariably machines containing the im-

provements covered by the patent in suit.

RDQi. 8. What improvement do you refer to ?

A. The improvement I particularly refer to is the

feasibility of being able to adjust any one grade of

fruit made on this machine absolutely independent

of any other.

Mr. LYON.—That is all.

R ecross-examination.

(By Mr. ACKER.)
RXQ. 1. In the machine as illustrated by the

photograph, which has been marked for identifica-

tion Defendant's Exhibit Knight Cross-examina-

tion, was there a movable member in the fruit run-

way opposing the rotatable roll member ?

A. I could not so state from this photograph.

RXQ. 2. I asked you from the machine that is

illustrated by this photograph?

A. I will have to give you the same answer.

RXQ. 3. Have you any idea as to how machines

of that character were constructed and operated?

A. Some of them were operated by gravity, that is,

the fruit rolled down on them.

RXQ. 4. Did any of them have a fruit run-way,

one member of which was a movable member, as, for

instance, a rope or belt?

A. The California or Ish grader did.

RXQ. 5. Can you state whether any of these ma-

chines had [167] the rope or belt member of the
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run-way coacting with an opposing member con-

structed as illustrated in the photograph ?

A. I would have to take somewhat of a chance on

that because the photograph is not altogether clear

as to that as to what it would show.

RXQ. 6. How is it, Mr. Stebler, that you can an-

swer so readily the questions of your counsel as to

the operation of the machine as illustrated by the

photograph marked for identification and you are

unable to answer my questions?

A. Because you do not seem to make the questions

clear ?

RXQ. 7. That is, because you can't answer them?

A. I can't answer an indefinite question intelli-

gently.

EXQ. 8. How is it that you can intelligently an-

swer in reply to your counsel's questions as to the

construction of that device and now tell me that you

cannot answer because it does not show all parts of

the device?

Mr. LYON.—The question is objected to as not

constituting a correct statement of the testimony of

the witness.

A. Because Mr. Lyon does not make it necessary

for me to judge absolutely by the photograph.

RXQ. 9. Then, when you replied to Mr. Lyon's

questions you were not answering in accordance with

the disclosures of this photograph ; is that correct ?

A. Not altogether.

RXQ. 10. You judged partly from the photo-

graph and partly from a knowledge of the machines ?
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[168] A. As imparted in the question.

RXQ. 11. Oh, I see. Does the photograph dis-

close a series of end to end rollers?

A. No, sir. Not if we are to take the photograph

for what it is purported to show, but I wish to be

understood, once and for all, that I am not positive

as to what this photograph shows.

RXQ. 12. You are unable to read the photograph;

is that the idea*?

A. I am unable to state absolutely what it is that

this photograph shows.

RXQ. 13. Then you are unable to state whether

that representation is a series of end to end rollers

or not? A. I would not say so definitely.

RXQ. 14. What is your idea on the subject?

A. I am inclined to think that the photograph is

a photograph of a fruit grader, presumably an Ish

or California grader, but I don't think anyone could

so state positively from this photograph itself.

RXQ. 15. Possibly w^e are speaking at cross-pur-

poses. I did not ask whether it shows an Ish or

California grader. I asked whether that photo-

graph illustrates a series of end to end rolls?

A. And I say I can't say so definitely.

RXQ. 16. What is your impression from that

photograph ?

A. The impression that I get from the photograph

is what I said before, that it is a photograph of the

California or Ish grader in which there is a rotatable

member as part of the grade-way made up of sec-

tions. [169]
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RXQ. 17. Each section is a roll, is it not?

A. Each section is a part of the roll
;
yes.

RXQ. 18. If it was removed from that structure,

it would be a roller, would it nof?

A. Possibly.

RXQ. 19. What do you think?

A. I am not stating definitely what it is, for the

reason, as I have told you before, that no man living

could swear from that photograph what it was.

RXQ. 20. You had no difficulty in testifying from

other photographs, had you, Mr. Stebler?

A. What other photographs have I testified to ?

RXQ. 21. The four that were introduced in evi-

dence.

A. I think in that case I knew w^hat they were be-

cause I helped make them.

RXQ. 22. Then, if I understand you correctly, as

a skilled mechanic and as one connected with read-

ing of drawings and proofs of mechanical structures,

you are unable to state from a photograph what is

illustrated w^here that thing is apparent on the face

of the photograph?

A. I desire to state that photographs cannot al-

ways be taken for what they look like; in other

words, if a man has no knowledge of the object shown

in the photograph, other than what the photograph

itself show^s, he cannot always at least positively

state what the photograph shows and be sure of it.

RXQ. 23. Then the photograph conveys to your

mind no mental picture of the apparatus which it

illustrates; is [170] that correct?
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A. No, sir; that is not correct.

RXQ. 24. Well, does if?

A. I can't answer that question. It doesn't con-

vey an}^ meaning to me.

RXQ. 25. Do you believe that the same explana-

tion as to the difficulty of testifying from a photo-

graph would apply with equal force to any other me-

chanic examining a photograph which he has not

taken of a machine? A. Yes, sir.

RXQ. 26. Do you believe that the same uncer-

tainty which apparently prevails with you would ap-

ply with equal force to Mr. Knight, for instance,

when he was testifying from photographs, it not hav-

ing been shown that he was present when these photo-

graphs were taken?

A. I don't think Mr. Knight stated positively what

that photograph shows.

RXQ. 27. Then you disagree with Mr. Knight's

testimony? A. I don't say so.

RXQ. 28. I asked you if you did, not whether you

did say so.

A. No, sir, I don't pretend to disagree with it.

Mr. ACKER.—That it all.

Re-redirect Examination.

(By Mr. LYON.)
RRDQ. 1. It is apparent, is it not, from this

photograph before you, marked for identification

Defendant's [171] Exhibit Knight Cross-exam-

ination, that there appears in the photograph a rep-

resentation of three sections or portions of a roller

supported by some mechanical device, each section
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containing a plurality of stepped portions?

Mr. ACKER.—The question is objected to as lead-

ing in the extreme, and especially so in view of the

fact that the witness has testified repeatedly that he

is unable to state what was disclosed by that photo-

graph.

Mr. LYON.—Answer the question.

A. It is apparent, yes ; it might be so taken.

ERDQ. 2. In answering my questions in regard

to this photograph, you understood them to refer

solely to the photograph of one of the machines

which you had constructed, in which sections of

stepped rolls were placed as a part of the run-way?

Mr. ACKER.—Same objection.

A. Yes, sir.

RRDQ. 3. You don't answer my question. Read

the question.

Question read by reporter.

Mr. ACKER.—I object to the question on the fiur-

ther ground that on cross-examination this witness

could not remember or describe the machine that he

himself had made and placed on the market and the

freeness with which he is now able to answer his own

counsel's questions, and the reluctance to answer the

questions of counsel for defendants is only too ap-

parent from the face of the record. [172]

Mr. LYON.—We object to counsel's statement on

the ground that it is not in accordance with the tes-

timony of the witness or the record of his testimony.

Mr. ACKER.—I submit that the record is the best

evidence on that point.
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ERDQ. 4. In order, Mr. Stebler, that you may
understand the question entirely, I will reframe it

in this manner. When you were testifying as to the

fact that the graders which you and your firm put

out contained not simply one continuous stepped

roller in an integral form, but also put out such grad-

ers where one stepped roller was formed of sections

and each section comprised a plurality of steps.

Was or was there not the possibility of individual

adjustment of the graders'?

A. There was not.

RRDQ. 5. Now, in this photograph, marked for

identification Defendant's Exhibit Knight Cross-ex-

amination, it shows three sections of a stepped roller,

each section of the roller containing two or more

steps. Can you state whether or not it would be

possible to secure individual and independent ad-

justment of each grade, assuming that the other side

of the run-way was composed of a traveling rope or

belt?

Mr. ACKER.—The question is objected to as lead-

ing, and further, in view of the inability of this wit-

ness to answer questions on cross-examination.

A. It would not be possible to secure an individual

or [173] independent adjustment.

Mr. LYON.—That is all.

Re-recross-examination.

(By Mr. ACKER.)
RRCQ. 1. Mr. Stebler, examine Ish Patent Num-

ber 458,422, of August 25th, 1901, and state whether

or not that discloses a grading roller?
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A. Yes, that discloses a grading roller. In an-

swering that question, of course, I am familiar with

this patent, but I would say in reading this drawing

to gain that information, I would not depend on the

drawing alone but I would refer to the specifications.

RRCQ. 2. If I place another roll of the same con-

struction and identical with that roll at one end

thereof, would I not have two rolls end to end?

A. Yes, sir.

RRCQ. 3. If I put a third roll on the end of the

second roll, would I not have three rolls end to end?

A. Yes, sir. Well, in answering that question,

that might be construed in different ways, for the

reason that you would not have three rolls end to

end at any particular point.

RRCQ. 4. I would have three rolls end to end in

the area covered by the length of the three, would I

not?

A. Well, they would be end to end to each other,

but you could take these rolls, I think, in order to

conform to your language and place them in a tri-

angle, that [174] is, their axes in a triangle to

each other, and still be end to end.

RRCQ. 5. Suppose they were placed in longi-

tudinal alignment, would they still be end to end?

A. Yes, sir.

RRCQ. 6. Why is not the first section disclosed by

this photograph introduced for exhibit a roll ?

A. How are you to know from that photograph

that it is a roll ?

RRCQ. 7. You refuse to recognize that this is a
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roll '? A. I refuse to swear.

RRCQ. 8. What do you mean?

A. I might take it as a roll. I would not swear it

is.

RRCQ. 9. With that understanding do you be-

lieve that it is a roll ?

A. With that limitation, yes.

RRCQ. 10. Is the second one another roll placed

end to end to the first roll ? A. Possibly.

RRCQ. 11. Is the last one a third roll placed ejid

to end to the second roll ? A. Possibly.

RRCQ. 12. What do 3'OU think from your knowl-

edge of the fruit-grading business and from your un-

derstanding and reading of proofs of fruit graders,

if you understand the expression?

A. My impression w^ould be that assuming that we

understand the photograph correctly, I would say

that is a [175] roller in three sections.

RRCQ. 13. Why do you say that it is one roller

in three sections instead of saying that it is three

rollers end to end?

A. Because it is not three rollers end to end,

strictly speaking.

RRCQ. 14. Why not?

A. Because it is practically one uninterrupted

roller because one section is attached to the other.

RRCQ. 15. There is flexible connection between

the roller, is there not ? A. Not necessarily.

RRCQ. 16. I understand that it is possible, that

it may be a rigid connection, and ask from your
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knowledge of the grader^

A. From ray knowledge of that particular grader

and assuming that that photograph may be a correct

representation of it, the connection between the sec-

tions of this roller would be flexible only in a sense

that they could be thrown out of their true, axial

alignment.

ERCQ. 17. One roll may be taken away from

grader? A. Yes, sir.

ERCQ. 18. They are not rigidly connected end to

end?

A. They are except for the possibility of throwing

them out of axial alignment.

ERCQ. 19. Could I give an adjustment to the last

roll of the series of end to end rolls, without disturb-

ing [176] the position of the first roll?

A. Possibly.

EECQ. 20. Can't you advise? What do you

think? A. I don't know what you could do.

EECQ. 21. Could you? A. Possibly.

EECQ. 22. And could this machine as placed on

the market, have its last roll adjusted without dis-

turbing the foremost roller of the series of rollers?

A. Yes, sir, possibly.

EECQ. 23. I notice you qualify your answer by

saying "possibly." Can you make your answer

positive, yes or no ? A. I could not in that case.

EECQ. 24. You could not state whether the last

roll could be adjusted without varying the first roll?

A. I would answer that in this way, by saying
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that as I understand you to mean, it would be pos-

sible to adjust, assuming that there are three sec-

tions of the roller, as you are now trying to make ap-

pear, it would be possible to adjust one end section

without affecting either of the other two sections.

RRCQ. 25. Did you ever see a fruit grader in

operation comprising the three sections, or three sec-

tions placed end to end, as represented in this photo-

graph? A. I think so.

ERCQ. 26. You have? A. I think so.

RRCQ. 27. Now, in the one that you observed,

would an [177] adjustment of the last roll of the

series vary the position of the first roll of the series ?

A. I don't know that I ever saw^ one adjusted.

RRCQ. 28. What do you think from your knowl-

edge of this class of machinery and from your gen-

eral mechanical ability ?

A. I would say that it would be possible to adjust

the one end section without affecting the other two,

that is, if you adjust it only at one end.

RRCQ. 29. Of course, you appreciate the fact that

your testimony and the testimony that you are giv-

ing is for the purpose of enabling the Court to clearly

understand this matter and not so much on my own
account. I am pretty well convinced myself, and I

must say that your answers appear to be somewhat

evasive and a decided reluctance to answer questions

is apparent. In what manner, if these three rollers

are placed end to end by a flexible connection between

them, would you adjust the last roll of the series to
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vary the position of the first roll of the series %

A. That depends on how you adjusted the last roll

of the series.

Mr. ACKER.—That is all.

Mr. LYON.—That is all.

FRED STEBLER.
Mr. LYON.—Complainant offers in evidence cer-

tified copies of the file-wrapper and contents of the

application upon w^hich original letters patent num-

ber 732,411, [178] dated June 11th, 1903, were

granted and issued to Stebler and Gamble for the

invention of Robert Strain in fruit graders, and asks

that the same be marked "Complainant's Exhibit

Original File-wrapper. '

'

Complainant also offers in evidence certified copies

of the file-wrapper and contents of the application

of Robert Strain for a reissue of said letters patent,

and asks that the same be marked "Complainant's

Exhibit Reissue File-wrapper."

It is stipulated and agreed that of all depositions

and proofs in this case, a copy shall be made for coun-

sel for each party and the expense of making the

same shall be taxed as costs of the suit.

It is stipulated that the testimony may be taken

by either party before a notary public, duly qualified

to administer oaths and take depositions, and that

the testimony may be transcribed by the notary in

person. or by some competent party authorized and

acting under him.

It is stipulated and agreed that all exhibits offered
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in evidence during the taking of depositions or

proofs in this case shall be retained in the custody

of counsel offering the same and be filed upon the

conclusion of the taking of testimony herein, and

shall be produced at the subsequent taking of deposi-

tions on behalf of either party upon notice. [179]
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To (ill whom It Diay '^oiicerri:

Be it known that I, Robert Strain, a citi-

zen of the United States, re.siding- at Fuller-

ton, in the county of Orange and State of

California, have inv^ented new and useful Im-
provements in Graders, of which the follow-

ing is a specification.

My invention relates to that class of graders
designed to assoit fruits, vegetables, such as

to potatoes, and nuts into lots of different sizes;

and the objects thereof are to provide a ma-
chine for that purpose which is adjustable to

a number of grades and which will prevent
the fruit from l)ruising or being crushed. I

accomplish these objects l)y the machine de-

scribed herein and illustrated in the accom-
panying drawings, in which

—

Figure 1 is a perspective view of a frag-

ment of ray machine arranged for grading
oranges or lemons. Fig. 2 is a cross-section.

In the drawings my machine is designed as

a double grader—that is,two graders arranged
side by side on the same frame, one side being
a duplicate of the other side.

A represents the frame of the machine, on
the top of which at one end of the machine,
preferably at the upt^er end, is transversely

mounted the driving -shaft B, carrying the

driving-i)ulley C, by means of which motion
30 is imparted thereto. When arranged as a

doul)le grader, on each end of the driving-
shaft is rigidly mounted driving bevel-gears
D, which mesh with driven bevel-gears E,
rigidly mounted on the longitudinally-extend-

35 ing driven shafts F. On the driving-shaft is

rigidly mounted the rope -driving drum G,
which imparts motion to ropes H, which
travel in the direction indicated by the arrow
in Fig. 1—that is, from head to the foot

40 thereof— in grooves I' in guide I, which forms
one side of the fruit-runway. These ropes pass

over pulley J at the lower end of the machine.
On the driven shafts F are rigidly mounted
a number of driving-pulleys K, which drive

45 belts L, that pass around the grading-rollers
M, which are revolulily mounted in adjust-

ing-arms N, which have a longitudinal move-
ment in guide-blocks O, affixed to the top of
the frame. To each of these adjusting-arms

is affixed a threaded bolt P, which passes

through two stop-l)locks R, between which is

an adjusting-nut S on bolt P in threaded con-

tact therewith, by the rotation of which the

grade-rollers are moved toward or from the

guide. Affixed to the top of the frame are

band-tighteners to tighten the bands when the

gi'ade-rollersare moved away from the guide.

These l)and-tighteners are formed of a pulley

T, adjustably mounted in slotted uprights U,
affixed to the frame. Below the grade-roll-

ers are as many bins V as there are gi-ade-

roUers, which are adapted to hold the fruit

which will pass between the grade-roller and
the guide. In order to prevent the fruit

from being bruised, in each bin is mounted an
apron W, of strong cloth, the inner end of

which is higher than the outer, so that the

fruit will roll to the outer end of the bin,

where it has but a short distance to fall to

reach the bottom of the bin. Each edge of

these aprons is fastened to a rope X, which
passes over small pulleys Y, affixed to the

side of the bin, and each end thereof has a

weight a to hold the apron taut and to keep
it in position. In the oi)eration of my ma-
chine the first roller, or that nearest to the

shaft B, is adjusted so as to permit the smallest

grade of fruit to pass between the roller and
the guide. The next roller is adjusted for

the next larger grade, and so on for each suc-

cessive grade. In orange -grading there are

usually nine grades. Motion is imparted to

the driving-shaft to cause a rope II to travel

in a groove I' in guide I in the direction in-

dicated by the arrow. This causes the grade-
rollers to revolve so that the top of the roller

travels away from the guide. The fruit is fed

into the runway between the guide and the

grade -rollers by any suitable device (not

shown) in the usual manner.
It will be observed that as the grade-rollers

are adjustable the distance between the roller

and guide can be made small or large to adapt
the machine to grading small nuts or fruits or
large nuts or large fruits. It will also be ob-
served that the ropes carry the fj-uit toward
the lower end of the machine and at the same
time the grade-rollers are revolving, so as to
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keep the Fruit from stickintr in the runway,
thereby avoidinjj any teiKhMicy to crush the

mostdehcate fruit. It will also I)o observed

that the inner end of the apron ^ives a soft

5 yielding surface for the fruit to fall upon a

shortdistancel)elowtheroller,thuspr(>ventinjr

any danger of its bruising. As the fruit rolls

to the outer end of the apron it falls onto the

bottom of the bin, and as the end HUs up the

o apron can be moved toward the inner end of the

bin, the weights i)roviding- for such adjust-

ment. The fruit is packed from the outer end

of the bin. By having short gi-ade-rollers

separately adjustable very tine grading may be

5 done and more than one roller may be adjusted

to the same grade, if desired. If there should

be a lai-ge quantity of the fruit of a single

grade intermixed with a small quantity of fruit

of ditterent grades, this feature is very desir-

o able, as a number of bins may be tilled with

fruit of the same grade.

Having described my invention, what I

claim as new, and desire to secure by Letters

Patent, is

—

= 5 1. In a fruit-grader, in combination a plu-

rality of independent transversely-adjustable

rotating rollers; a non-movable grooved guide

lying i)arallel with the i)lane which passes ver-

tically and longitudinally tiirough the center

50 of said rollers, said rollers and guide forming
a fruit-runway; a rope in the groove in said

guide and means to move said rope.

2. In a fruit-grader having a bin means to

break the fall of the fruit from the grading-

35 way comprising a yielding soft apron above
the bottom of the bin and extending under
the grading-way, said apron having the end
thereof under the grading-way at a higher

elevation than the other end; the lower end
40 extending to near the outer side of the bin.

3. In a fruit-gi-ader, a grooved longitudinal

guide; a rope in said groove; means to impart
movement to said rope; one or more rollers

lying parallel to said guide revolubly mounted
45 in arms transversely adjustable; means to ad-

just said armscompi'ising a threaded bolt pass-

ing through two stop-blocks; a nut on said

bolt in threaded contact therewith between
said stop-blocks; and means to revolve each of

50 said rollers comprising a belt passing around
said roller and a pulley mounted on a shaft;

and means to impart motion to said shaft.

4. In a fruit-sizing machine, a runway for

the fruit comprising cooperating parallel

55 members, one of said members consisting of

a series of rolls arranged end to end and dis-

posed progressively at cliflerent distances from
the other member, forming communicating
fruit-discharging apertures of progressively-

60 ditl'erent widtlis along the length of the run-

way, means for adjusting each roll independ-

ently to vary the size of the aperture formed
thereby, and means for driving the rolls, sub-

stantially as described.

65 5. In a fruit-sizing machine, a supporting-

70

75

frame, a runway for the fruft comprising co-

operating parallel meml)er-s, one of said mem-
bers consisting of a series of rolls arranged
end to end and disposed progi-essively at dif-

ferent distances from the other member, form-
ing communicating fruit-dischai-ging aper-
tures of progressively-ditferent widths along
the length of the runway, brackets cari-ying
the rolls, means mounted upon the frame for

moving each bracket and adjusting each roll

independently to vary the size of the aperture
formed thereby, and means for driving the
rolls, substantially as described.

6. In a fruit-sizing machine, the combina-
tion with a supporting-frame, of a fruit-run- 80

way formed by a relatively stationary member
and a longitudinal series of rolls arranged end
to end at different distances from said station-

ary member, thus providing communicating
spaces of progressively-varying sizes for the 85

discharge of the fruit, means for independ-
ently adjusting the rolls with relation to said

stationary member, means for driving the

rolls, and means for positively feeding the

fruit along the runway, substantially as set 9°

forth.

7. In a fruit-grading machine, the combina-
tion with a supporting-frame, of a fruit-runa-

way comprising a relatively stationary mem-
ber and a series of rolls disposed in v>Hi"aHeI 9S
relation to said meml^ei' and arrang-ed end to

end at different distances from the stationary

member, forming communicating passages of

progressively-varying sizes along the runway
for the discharge of the fruit, means for ad- 'o

justing the rolls with relation to the station-

ar-y member, means for driving said rolls, and
a traveling belt moving in parallel relation to

the stationary meml)er and rolls for positively

feeding the fruit along the runway, ^ubstau- 1°

tially as described.

8. In a fruit-grading machine, the combina-
tion with a supporting-frame, of a central

longitudinal divider, forming one side of each

of two i)arallel runways, a series of rolls dis- 1

1

posed on each side of the divider and arranged
end to end at different distances from the di'

vider, forming therewith a runway having-

progressively - vary ing d ischarge - spaces for

the fruit, means for adjusting the rolls of each ' 1

series toward and from the common divider,

means for driving the rolls, and belts disposed

on opposite sides of the divider for positively

feeding the fruit along the runways, substan-

tially as described. 12

9. In a fruit-sizing machine, the combina-
tion with a supporting-frame, of a longitudi-

nal shaft, transverse shafts, one of which is

adapted to be driven from a suitable source

of power, a runway comprising a relatively 12

stationary member and an adjustable member
consisting of a series of rolls ai-ranged paniN
lei therewith and disi)osed end to end and at

different distances from the stationary mem-
ber, means for independently adjusting the i^



rolls with relation to the stationary member,
means for driving- the rolls from the longitu-
dinal shaft, and a belt connected with the
transverse shafts for positively feeding the
fruit along the runway, substantially as set

forth.

10. In a fruit-grading machine, a runway
formed of two parallel members, one of said
members consisting of a series of end-to-end
rolls, brackets carrying the rolls, guides for
the brackets, and means for adjusting the

10/
brackets upon the guides, substantially asset
forth.

In testimony whereof 1 have signed my name
to thisspecihcation, in the presence of two sub-
scribing witnesses, at Los Angeles, in the
county of Los Angeles, State of California,
this Uth day of October, 1903.

ROBT. STRAIN.
Witnesses:

Frederick S. Lyon,
F. M. TOWNSEND.

15
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UNITED STATES OF AMERICA.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

TO ALL TO WHOM THESE PRESENTS
SHALL COME, GREETING:

THIS IS TO CERTIFY that the annexed is a

true copy from the Records of this Office of the File

Wrapper and Contents, in the matter of the

LETTERS PATENT OF ROBERT STRAIN,

Assignor to FRED STEBLER and AUSTIN A.

GAMBLE.
Number 730,412 Granted June 9, 1903,

for

Improvement in Fruit-Graders.

IN TESTIMONY WHEREOF I have hereunto

set my hand and caused the seal of the Patent Office

to be affixed at the City of Washington, this 2d day

of July, in the year of our Lord one thousand nine

hundred and twelve and of the Independence of the

United States of America the one hundred and

thirty-sixth.

[Seal] E. B. MOORE,
Commissioner of Patents. [199]
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Patent No. 730,412.

Name—Robert Strain,

Assor. to Fred Stebler and Austin A. Gamble, of

Riverside, Cal.

Of Fullerton.

County of

State of California.

Invention—Fruit Graders.

ORIGINAL. RENEWED.
Petition Apl. 28, 1902. , 190
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Drawing " " 1902. ,190
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Countersigned—J. W. Babson,

For Commissioner. For Commissioner.

[In pencil:] 4-14-1903

Notice of Allowance—April 17, 1903 , 190

Final Fee Cash 190 , 190

2 " " Cert. $20 May 18, 1903 , 190
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Associate Attorney

Attorney Hazard & Harpham,
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Name Serial Number.

Patent No. Date of Patent. [200]

CERTIFICATE. Serial No. 1/2.

AMOUNT RECEIVED APPLICATION
$15.00. J. E. H., Piled Apr. 28, 1902.

CHIEF CLERK.
PETITION

And Power of Attorney.

To the Hon. Commissioner of Patents:

Your petitioner Robert Strain whose postoffice

address is Fullerton, Cal., a citizen of the United

States, residing at Les Angeles, Fullerton, in the

County of Les xingclcs, Orange, State of California,

prays that letters patent may be granted to him for

the improvement in Fruit Graders set forth in the

annexed specifications, and he hereby appoints the

firm of HAZARD & HARPHAM, whose registered

number is 1718, the individual members of which firm

are Henry T. Hazard and George E. Harpham, of

Los Angeles, California, his attorneys with full

power of substitution and revocation to prosecute

this application, to make alterations and amend-

ments therein, to receive the patent and to transact

all business in the PATENT OFFICE connected

therewith.

ROBERT STRAIN.

SPECIFICATION:
TO ALL WHOM IT MAY CONCERN:
Be it known that [201] I, Robert Strain, a cit-

izen of the United States residing at Fullerton in the

County of Orange, and State of California, have in-

vented new and useful improvements in Graders of
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which the following is a specification :—
My invention relates to that class of graders de-

signed to assort fruits, vegetables, such as potatoes,

and nuts into lots of different sizes; and the objects
thereof are to provide a machine for that purpose
which is adjustable to a number of grades and which
will prevent the fruit from bruising or being crushed.

I accomplish these objects by the machine de-

scribed herein and illustrated in the accompanying
drawings, in which:

Fig. 1 is a perspective view of a fragment of my
machine arranged for grading oranges or lemons.

Fig. 2 is a cross section.

In the drawings my machine is designed as a double
grader, that is two graders arranged side by side on
the same frame, one side being a duplicate of the

other side. A represents the frame of the machine
on the top of which at one end of the machine, pref-

erably at the upper end, is transversely mounted the

driving shaft B, carrying the driving pulley C by
means of which motion is imparted thereto. When
arranged as a double grader, on each end of the driv-

ing shaft is rigidly mounted driving bevel gears D,
which mesh with driven bevel gears E rigidly

mounted on the longitudinally extending driven

shafts F. On the driving shaft is rigidly mounted
the rope driving drum G, which imparts motion to

ropes H, which travel in the direction indicated by

the arrow in Fig. 1 that is from head to the foot

thereof, in grooves V in guide I, which forms one

side of the fruit run-way.

These ropes pass over pulley J at the lower end
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of the machine. On the driven shafts F are rigidly

mounted a number of driving pulleys K which drive

belts L, that pass around the grading rollers M,
which are revolubly mounted in adjusting arms N,
which have a longitudinal movement in guide blocks

affixed to [202] the top of the frame. To each
of these adjusting arms is affixed a threaded bolt P
which passes through two stop blocks E, between
which is an adjusting nut S on bolt P in threaded
contact therewith, by the rotation of which the grade
rollers are moved towards or from the guide.

Affixed to the top of the frame are band tighteners

to tighten the bands when the grade rollers are

moved away from the guide. These band tighteners

are formed of a pulley T adjustably mounted in

slotted uprights U affixed to the frame. Below the

grade rollers are as many bins V as there are grade
rollers, which are adapted to hold the fruit which
will pass between the grade roller and the guide. In
order to prevent the fruit from being bruised, in

each bin is mounted an apron W of strong cloth, the

inner end of which is higher than the outer so that

the fruit will roll to the outer end of the bin where
it has but a short distance to fall to reach the bot-

tom of the bin. Each edge of these aprons is fast-

ened to a rope X which passes over small pulleys Y
affixed to the side of the bin, and each end thereof

has a weight a to hold the apron taut and to keep

it in position. In the operation of my
^P-"- "/03. or that nearest to the shaft B

machine the first roller is adjusted so as

to permit the smallest grade of fruit to pass between
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the roller and guide. The next roller is adjusted for

the next larger grade, and so on for each successive

grade. In orange grading there are usually 9

grades. Motion is imparted, to the driving

a rope H
Apr. 7/03. shaft to causo the toB ef the fOBe to travel

a groove I' in guide I

in the guides in the direction indicated by
A

the arrow. This causes the grade rollers to revolve

so that the top of the roller travels away from the

guide. The fruit is fed into the run-

reference letter Z
" " " way between the guide and the grade roll-

A

ers by any suitable device (not shown) in the usual

manner.

It will be observed that as the grade rollers are

adjustable, the distance between the roller and guide

can be made small or large to adapt the machine to

grading small nuts or fruits or large nuts or large

fruits. It will also be observed that the ropes carry

the fruit toward the lower end of the machine and

at [203] the same time the grade rollers are re-

volving so as to keep the fruit from sticking in the

run-way thereby avoiding any tendency to crush the

most delicate fruit. It will also be observed that

the inner end of the apron gives a soft yielding sur-

face for the fruit to fall upon a short distance below

the roller, thus preventing any danger of its

hrusising. As the fruit rolls to the outer end of the

apron it falls onto the bottom of the bin and as

the end fills up the apron can be removed toward the

inner end of the bin, the weights providing for such
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adjustment. The fruit is packed from the outer

end of the bin. By having short grade rollers, sep-

arately adjustable, very fine grading may be done,

and more than one roller may be adjusted to the

same grade if desired. If there should be a large

quantity of the fruit of a single grade intermixed

with a small quantity of fruit of different grades

this feature is very desirable as a number of bins

may be filled with fruit of the same grade.

Having described my invention what I claim as

new and desire to secure Letters Patent is :—

Sub. A.

t>ec.23

•1. IO,.e fruit graiier, one or more transversely Adjustable

rotating rollers; in coVbination with a guide lyin§ gar^llel with

the rollers, said, guide \)nd rollers fgrming a fruit ninway; end

ropes in sai(i guides.

"2. In a fruit grader e pl\irality of independently, transversa

iy adjustuble rotating rollereXin com'bination with a longitudinal

O^uide lying parallel to Said rollers, said guide and rollers form
fruit- y. :^

ing a/runway; a rope in a. groove iAsai.d guide adapted by
thereof \

the oovement/to cause the fndt to tnavel along said run-

way; a fruit retaining bin below each VlX§r Jiaving en apron thex i-

in to break the fall of the fruit

3. In a fruit grader one or mora transversely and Independ-

ently adjustable rotating roller'.

4. in a fruit grader a plurality of indepe^denjly, transverse

ly adjustable rotating rollers; in combination w^^ a longitudina

guide lying parallel to said rollers, said guide ahd rollera form^

204
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ing o runway for the frul^ ; a rope in o groove in eal d i^uide,

adapted by the movement the^of to cauee the fruit to travel

along the runway; o fruit retailing bin below each roller.

5. In a fruit grader one or ms>re bins below the graders each

having a yielding soft apron thereinyelevated above the bottom

of the bin.

5.^. ff. In a fruit grader, a grooved longi tudi nol guide, o rope

in eai d groove; means to impart movement to eaid rope; one or more

rollers lying parallel to said guide revolubly mounted in arms

transversely adjustable; means to adjust said arms Compri sing n

two
threaded belt passing through/stop blocks; a nut on said bolt

in threade- contact therewith between said stop blocks; and means

to revolve esich of eaid rollers comprising a belt passing around

said roller and a pulley mounted on a shaft; and means to impart

motion to said shaft.

[205]

In witness that I claim the foregoing I have here-

unto subscribed my name this day of March,

1902.

ROBERT STRAIN,
Inventor.

Witnesses

:

E. K. BEUCHLEY.
G. E. HARPHAM.

OATH.
STATE OF CALIFORNIA,

Orange

COUNTY OF LO^ ANGELES —ss.

Robert Strain, the above named petitioner, being

duly sworn, deposes and says that he is a citizen of

the United States and resident of Fullerton in the

County of Les Angclco, Orange and State of Cali-

fornia, and that he verily believes himself to be

the original, first and sole inventor of the improve-
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merit in Fruit Graders described and claimed in the

annexed specification that he does not know and
does not believe that the same was ever known or

used before his invention or discovery thereof; or

patented or described in any printed publication in

the United States of America or any foreign country
before his invention or discovery thereof, or more
than two years prior to this application, or in public
use or on sale in the United States for more than two
years prior to vhis application, and that no applica-
tion for foreign patent has been filed by him or his

legal representatives or assigns in any foreign coun-
try.

ROBERT STRAIN.
Sworn and subscribed to before me this 19th day

of April, 1902.

[Seal] H. C. HEAD,
Notary Public in and for the County of tes Angclca,

Orange, State of California.

[Endorsed:] MAIL ROOM APR. 28, 1902. U.
S. PATENT OFFICE. [206]

2-260.
Paper No. 1.

•^"'- Room No. 243 All communications respecting this
Address Only application should give the serial num-

"The Commissioner of Patents, ber, date of filing, and title of inven-
Washington, D. C." tion.

M. E. C.

DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE.

Washington, D. C, July 7, 1902.

MAILED '' " "
Robert Strain,

Care Hazard & Harpham,
Los Angeles, Cal.

Please find below a communication from the
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EXAMINER in charge of your application

#105,116, filed April 28, 1902, for fruit grader.

F. I. ALLEN,

Et Br MQOEE^

Commissioner of Patents.

This action is in response to applicant's commun-

ication filed.

This case has been examined.

Claim 1 comprehends an adjustable rotating roller

in combination with a guide lying parallel with said

roller or rollers, and constituting therewith a fruit

run-way. The patent to Ish, 458,422, Aug. 25, 1891,

Fruit and Vegetable Separators, shows a single

roller made in a series of sections of varying diameter

and adapted to act jointly with a guide to constitute

a run-w^ay of varying width for the purpose of prop-

erly grading fruit, etc., submitted to it. This is the

functional equivalent of what applicant sets forth

in his claim 1, and said claim is rejected in view of

said references, especially since it involves no inven-

tion merely to adjust a roller nearer to and farther

from a co-acting part. See patent to Hutchins,

456,092, July 14, 1891, Fruit and Vegetable Separa-

tors, for adjustment of roller.

Claim 2 is distinguished from the 1st claim by the

mere duplication of the adjustable grading rollers,

which does not involve invention; then by the carry-

ing rope in the grooves of the guide piece, which is

old in view of Hutchins, 456,856, Dec. 29, 1891, Fruit

and Vegetable Separators, in which the traveling

strips C show the equivalent of applicant's ropes;

and lastly, by the apron in the bin to break the fall
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of the fruit, the functional equivalent [207] of
which is seen in the flexible aprons in the patent to
Ellithorpe, 399,509, March 12, 1889, same sub-class.

The claim is accordingly rejected.

Claim 3 is rejected on Hutchins, 456,092, cited

above.

Claim 4 is rejected on the references cited against
claim 2.

Claim 5 is rejected as lacking in invention in view
of Ellithorpe, cited above.

Claim 6 appears to be allowable.

H. E. B. LEWIS B. WYNNE,
Examiner,

Division XXV. [208]
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Serial Ho. loO-lfi^ H«per Mo.2 •

Jtoendmeirr' A • Kfi^ —J
Filed Dec. 23 ^ 1902 .(y)

PATEBT OFHCB.
DEC. 30,1902 .

DIVISION XXV.

U. S. PATENT OFflCE
DEC 24,1902 •

(DIVISION 5.) —

^

U» Angeles. Cal.^ Dec. att 15th, 1902; /4^

R. Strain #105, 11§.

Filed April 28,1902, Fruit Grader.

Cojmniesioner of Patents!

6^ Sir:- Exomlnera letter of July 7th. 1902^

considered. We amend the application ae follows*

Strike out claims 1-2-3- 4& 5. I nsert neW claims as

follows.

1. In a fruit grader in combination a plurality of

independent transversely adjustable rotating rollers; a non-

[novatle grooved guide lying parallel with the plane which passes

vertically and longitudinally through the center of said rollers,

said rollers and guide forming a fruit runway; a rope in the

groove in said guide and means to move said rope.

A
Cancelled
Apr«V03

2. I rr^ fruit grader a plurality of independently trana-

versoly edjustSlalj rotating rollers, said rollers being adapted

to form one side of the"<^t runway of the grader.

Z. /• m a fruit grader- having a bin means to break the

fall of the fruit from the grading way comprising a yielding soft

apron above the bottom of the bin and extending under the grading

way, said apron having the end thereof under the grading may at

8 higher elevation then the other end; the lower end extending to

the near the outer side of the bin.

Renumber claim 6 to be 4.

REMARKS.

Examiner cites Isb to show a etepped roller end Hutchins

of 1691 to show an adjustment of a roller and Ellithorpe to show

a soft bottom for a. fruit bin. We desire to call Examiners

attentloJi to the following points of difference between applicants

device and the references. If you apply Huttfhine adjustment to

leh'e rollers you do not produce the eeme effect oe can be prod

uced with appXlcant'e independently adjuetable rollers, in th,

^OE
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first place Ish's rollers must have the steps thereof ar-

ranged with reference to the difference between the

grades of the' fruit or nuts or other things being
graded, and the roller will only grade that particular

kind of fruit. If the roller is stepped for grading
oranges it will not do for grading nuts. With ap-

plicant's machine the independent adjustment of the
rollers enables its use for grading oranges or nuts or

olives. You can not apply Hutchins adjustment to

Ish's rollers and produce the same effect as can be

produced with applicant's device. Suppose that a

closer adjustment between the grades is desired, with
applicant's device each roller can be adjusted to make
that difference. With Ish a new roller must be

made. Suppose that one of the grades is all right

in Ish and a change in the others is desired. One
end or the other must be moved, which will throw
the edges of the rollers out of line parallel with the

other side of the g-uide and will make a guide way of
V-shaped steps.

Claim 3 as amended distinguished from Ellithorpe.

In Ellithorpe the canvas forms the bottom of ih^ bin
and is practically the same elevation all the distance

across the bin. In applicant's device the apron is

only used to break the fall of the fruit and does not
form the bottom of the bin. For these reasons the
amended claims should be allowed.

Yours truly,

HAZARD & HARPHAJVI,
Attys. for Applicant.

[Endorsed :] MAIL ROOM DEC. 23, 1902. U. S.

PATENT OFEICE. [210]
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2-260.

Paper No. 3.

^^^- Koo°i No. 243 All communications respecting this
Address only application should give the serial num-

"The Commissioner of Patents, ber, date of filing, and title of inven-
Washington, D. C." tion.

M. E. C.

DEPARTMENT OP THE INTERIOR.
UNITED STATES PATENT OPPICE.

Washington, D. C, March 12, 1903.

MAILED " " "
Robert Strain,

Care Hazard & Harpham,
Los Angeles, Calif.

Please find below a communication from the
EXAMINER in charge of your application.

#105,116, filed April 28, 1902, for Pruit Graders.

P. I. ALLEN,
Et St MOORE,

Commissioner of Patents.

This case has been considered in view of amend-
ment and argument filed Dec. 23, 1902.

After ''roller," line 19, page 2, insert "or that

nearest to the shaft B."

The meaning of the matter in line 24', page 2, is

not clear. It is suggested that said line be erased

and that the following be inserted in place thereof,

viz: "shaft to cause a rope H, to travel in a groove

I in the top of the guide I, in the."

The "runway" (see line 27, page 2) should be let-

tered both in specification and drawings.

The 2nd claim lacks sufficient elements to form a

patentable combination. The fixed guide I should

be positively included as an element. Por a further

illustration of the art see Stevens, 247,428, Sept. 20,
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1881, Fruit and Vegetable Cutters, wherein is shown

a plurality of independently transversely adjustable

parts forming a side of fruit runway of the grader.

To substituting a roller for each of said parts or

bars would in view of the common use of the rollers

hardly constitute invention. Claim 2 is objected to.

A. McNAUGHT,
Act'g Examiner,

E. A. Division XXV. [211]

Serial No. 105,116. Paper No. 4.

Amendment

Filed Apr. 7, 1903.

PATENT OFFICE.
APE. 7, 1903.

DIVISION XXV.
Los Angeles, Cal., April 1st, 1903.

MAIL EOOM
E. Strain. APE. 7, 1903.

#105,116. U. S. PATENT OFFICE.
Filed 4/28/02.

Fruit Grader.

Commissioner of Patents:

Sir: Examiner's letter of 3/12/03 in the above

matter considered. We amend the application as

follows: After "roller" in line 19 page 2 of the

specifications insert or that nearest to the shaft B.

On same page in line 24 after " cause

'

' strike out

"the top of the rope" and in lieu insert a rope H.

In same line strike out "the guides" and in lieu in-

sert a groove P in guide I. After "runway" in line

27 same page insert "reference letter Z. Strike out
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claim. 2. Renumber the other claims._T1i^^Wp

Yours truly,

HAZARD & HARPHAM,
Attys. for Applicant. [212]

Photograph of Blue-print of Drawings of Fruit-
grader, Accompanying Serial No. 105,116.

[Endorsed]: 64384. Jun. 25, 1912. T. [213]
[In pencil:] 1 inel.

Los Angeles, Cal., April 1st, 1903.
R. Strain.

#105,116.

Piled 4/28/02.

Pruit Grader.

Coimnissioner of Patents

:

Sir: Examiner's letter of 3/12/03 in the above
matter considered. Please send drawing to
draughtsman and have the reference letters I' and
Z applied to the groove and fruit runway as per
blue print enclosed.

Yours truly,

HAZARD & HARPHAM,
Attys. for Applicant.
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[Endorsed]

:

C

HAZARD & HARPHAM
U. S. PATENT OFFICE LETTER.
NUMBER FILED IN DIV. A.

64384 APR. 7, 1903.

SERIES OF AND RECEIVED.
[In pencil:] Cov—o.

REC'D IN DIV. C.

APR. 8, 1903.

Drwg. corrected and

to Exam. April 10/03.

No charge

FORWARD to mail room

FOR DIV. 25, April 10/03.

Mail Room.

Transfer to Div. 25, 4.11.03. [214]
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2-181.

^ Division

QQ
to«s should be addressed toM mmissioner of Patents,

^ Washington, D. C."

§ Serial No. 105,116. a:

Q DEPARTMENT OF THE INTERIOR i

g
U. S. PATENT OFFICE.

'

I
w Washington, D. C, Apr. 17, 1903. Z
g Robert Strain, .§

5 c/o Hazard & Harpham, I

g Los Angeles, f

i Cal. f
g Sir:-Your APPLICATION for a patent for an |
^ IMPROVEMENT IN FRUIT GRADERS, filed f
g Apr. 28, 1902, lias been examined and ALLOWED -

g The final fee, TWENTY DOLLARS, must be |
g filed, and the Letters Patent bear date as of a day ^

^ not later than SIX MONTHS from the time of this -5

> present notice of allowance. I

^ If the final fee is not paid within that period the |
g patent will be withheld, and your only relief will be 5
1^

by a renewal of the application, with additional fees, I
S under the provisions of Section 4897, Revised Stat- Z

pq utes. The Office aims to deliver patents upon the J
H day of their date, and on which their term begins ^

g to run
;
but to do this properly applicants will be '^

^ expected to pay their final fees at least TWENTY ^

3 DAYS prior to the conclusion of the six months '^

P^ allowed them by law. The printing, photolitho- p
S graphing and engrossing of the several patent parts S

g preparatory to final signing and sealing will consume ^
^ the intervening time, and such work will not be done ^
^ until after payment of the necessary fees. 5
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When you send the final fee you will also send,

DISTINCTLY AND PLAINLY WRITTEN, the

name of the INVENTOR and TITLE OF INVEN-

TION AS ABOVE GIVEN, DATE OF ALLOW-
ANCE (which is the date of this circular), DATE
OF FILING, and, if assigned, the NAMES OF THE
ASSIGNEES.

If you desire to have the patent issue to AS-

SIGNEES, an [215] assignment containing a

REQUEST to that effect, together with the FEE
for recording the same, must be filed in this office on

or before the date of payment of final fee.

After issue of the patent uncertified copies of the

drawings and specifications may be purchased at the

price of 5 cents each. The money should accompany

the order. Postage stamps will not be received.

Respectfully,

F. I. ALLEN,
Commissioner of Patents.

(Hand) After allowance, and prior to payment

of the final fee, applicants should carefully scrutinize

the description to see that their statements and lan-

guage are correct, as mistakes not incurred through

the fault of the office, and not affording legal grounds

for reissues, will not be corrected after the delivery

of the letters patent to the patentee or his agent.

[216]
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No. 730,412.
"

Patented June 9, 1903.

United States Patent Office.

ROBERT STRAIN, OF FULLERTON, CALIFORNIA, ASSIGNOR TO FRED
STEBLER AND AUSTIN A. GAMBLE, OF RIVERSIDE, CALIFORNIA.

FRUIT-GRADER.

SPECIFICATION forming part of Letters Patent No. 730,419, dated June 9, 1903.

Application filed April 28, 1902. Serial No. 105,116. (No model.)

To all whom it way concern:
Be it known that I, Robert Strain, a citi-

zen of the United States, residing at Fuller-

ton, in the county of Orange and State of Cali-

5 foruia, have invented new and useful Im-
provements in Graders, of which the follow-

ing is a specification.

My invention relates to that class of graders
designed to assort fruits, vegetables, such as

lo potatoes, and nuts intolotsof different sizes;

and the objects thereof are to provide a ma-
chine for that purpose which is adjustable to

a number of grades and which will prevent
the fruit from bruising or being crushed. I

15 accomplish these objects by the machine de-
.scribed herein and illustrated in the accom-
panying drawings, in which

—

Figure 1 is a perspective view of a frag-

ment of my machine arranged for grading or-

20 anges or lemons. Fig. 2 is a cross-section.

In the drawings my machine is designed as
a double grader—that is, two graders arranged
side by side on the same frame, one side be-

ing a duplicate* of the other side,

25 A represents the frame of the machine, on
the top of which at one end of the machine,
preferably at the upper end, is transversely
mounted the driving-shaft B, carrying the
driving-pulley C, by means of which motion

30 is imparted thereto. When arranged as a
double grader, on each end of the driving-
shaft is rigidly mounted driving bevel-gears
D, which mesh with driven bevel-gears E,
rigidly mounted on the longitudinally -ex-

35 tending driven shafts F. On the driving-
shaft is rigidly mounted the rope -driving
drum G, which imparts motion to ropes H,
which travel in the direction indicated by the
arrow in Fig. 1—that rs, from head to the foot

40 thereof—in grooves I' in guide I, which forms
one side of the fruit-runway. These ropes
pass over pulley J at the lower end of the
machine. On the driven shafts F are rigidly
mounted a number of driving- pulleys K,

45 which drive belts L, that pass around the
grading-rollers M,wluch are revolubl}' mount-
ed in adjusting-arms N, which have a longi-
tudinal movement in guide-blocks O, afl&xed
to the top of the frame. To each of these ad-

50 justing -arms is affixed a threaded bolt P,

which passes through two stop-blocks R, be-
tween which is an adjnsting-nut S on bolt P
in threaded contact therewith, by the rota-

tion of which the grade-rollers are moved to-

ward or from the guide. x\flBxed to the lop 55
of the frame are band-tighteners to tighten
the bands when the grade-rollers are moved
away from the guide. These band-tighteners
are formed of a pulley T, adjustably mounted
in slotted uprights U, affixed to the frame. 60

Below the grade-rollers are as many bins V
as there are grade-rollers, which are adapt-
ed to hold the fruit which will pass be-
tween the grade- roller and the guide. In
order to prevent the fruit from being bruised, 65
in each bin is mounted an apron W, of strong
cloth, the inner end of which is higher than
the outer, so that the fruit will roll to the
outer end of the bin, where it has but a short
distance to fall to reach the bottom of the 70
bin. Each edge of these aprons is fastened
to a rope X, which passes over small pul-
leys Y, affixed to the side of the bin, and
each end thereof has a weight a to hold the
apron taut and to keep it in position. In 75
the operation of my machine the first roller,

or that nearest to the shaft B, is adjusted so
as to permit the smallest grade of fruit to pass
between the roller and guide. The next
roller is adjusted for the next larger grade, 80
and so on for each successive grade. In or-

ange grading there are usually nine grades.
Motion is imparted to the driving-shaft to

cause a rope H to travel in a groove I' in

guide I in the direction indicated by the ar- 85
row. This causes the grade- rollers to re-

volve, so that the top of the roller travels
away from the guide. The fruit is fed into
the runway between the guide and the grade-
rollers by any suitable device (not shown) in 90
the usual manner.

It will be observed that as the grade-roll-
ers are adjustable the distance between the
roller and guide can be made small or large
to adapt the machine to grading small nuts 95
or fruits or large nuts or large fruits. It will

also be observed that the ropes carry the fruit

toward the lower end of the machine and at
the same time the grade-rollers are revolving,
so as to keep the fruit from sticking in the 10
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runway, thereby avoiding any tendency to
crush the most delicate fruit. It will also be
observed that the inner eud of the apron
Rives a soft yieldin"; surface for the fruit to

S fall upon a short distance below the roller,
thus preventing any danger of its bruising!
As the fruit rolls to the outer end of the apron
It falls onto the bottom of the bin, and as the
end fills up the apron can be'moved toward
the inner end of the bin, the weights provid-
ing for such adjust merit. The fruit is packed
from the outer end of the bin. By havin"-
short grade-rollers separately adjustable very
fine grading may be done, and more than one

IS roller may be adjusted to the same grade, if
desired. If there should be a large quant'ity
of the fruit of a single grade intermixed with
a small quantity of fruit of different grades
this feature is very desirable, as a number of

20 bins may be filled with fruit of the same
grade.
Haviug described my invention, what I

claim as new, and desir^ to weure by Letters
Patent, is

—

1. In a fruit-grader in cbmbination a plu-
rality of independent transversely-adjustable
rotating rollers; a non-movable grooved guide
lying parallel with the plane which passes ver-
tically and longitndinallv through the center
of said rollers, said rollers and guide forming

25

30

a fruit-runway; a rope in the groove in said
guide and means to move said rope.

2. In a fruit-grader having a bin means to
break the fall of the fruit from the grading-
way comprising a yielding soft apron above 3?the bottom of the bin and extending under
the grading-way, said apron having the end
thereof under the grading-way at a higher
elevation than the other end; the lower end
extending to near the outer side of the bin.

'6. In a fruit-grader, a grooved longitudinal
guide; a rope in said groove; means to impart
movement to said rope; one or more rollers
lyingparallel to said gniderevolubly mounted
in arms transversely adjustable; means toad-
just said arms comprising a threaded bolt
passing through two stop-blocks; a nut on
said bolt in threaded contact therewith be-
tween said stop-blocks; and means to revolve
each of said rollers comprising a belt passing 50around said roller and a pulley mounted on
a shaft: and means to impart motion to said
shaft.

In witness that I claim the foregoing I have
hereunto subscribed my name.

ROBERT STRAIN.
Witnesses:

E. K. Beuchley,
G. E. IIarpham.

40
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TITLE:
Improvement in Fruit Graders.

[Endorsed] : 125,382/12.

L. H.

(Endorsed.) [220]
^^^^- ^^^^^

[Complainant's Exhibit "Reissue File-Wrapper."]

2-390.

UNITED STATES OF AMERICA.
DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE.

To All to Whom These Presents Shall Come, Greet-
ing:

THIS IS TO CERTIFY that the annexed is a
true copy from the Records of this Office of the File
Wrapper and Contents in the matter of the

REISSUE LETTERS PATENT OF
ROBERT STRAIN,

ASSIGNOR TO FRED STEBLER and AUSTIN
A. GAMBLE,

Number 12,297, Granted December 27, 1904,

for

Improvement in Fruit Graders.
IN TESTIMONY WHEREOF I have hereunto

set my hand and caused the seal of the Patent Office

to be affixed at the City of Washington, this 12th day
of October, in the year of our Lord one thousand
nine hundred and ten and of the Independence of
the United States of America the one hundred and
thirty-fifth.

f^^.^^^J C. C. BILLINGS,
First Assistant Commissioner of Patents. [221]
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Address # 130 433 Bradbury Eleekr Address, 433

Bradbury Block,
tes Angeles,

Gftlr Los Angeles, Cal.

Reissue No. Patent Reissues 190
Name

^
[222]

TOWNSEND BROS.
REGISTERED ATTORNEYS.

No. 370

IN THE
United States Patent Office.

$30 RECEIVED 430-431-432-433
Ck. OCT. 20, 1903. L Z a 3!? 1 3^>^ 3 "-^ p^j
CHIEF CLERK U. S. ^OTO^IaH BLO^It
PATENT OFFICE (OPPOSITE CITY HALt)

^4^ ^ BROADWAY
BRADBURY BLOCK
304-306 S. BROADWAY

Robert Strain

Fruit-Graders

Los Angeles, Cal., Oct. 14, 1903. 190

MAILED
OCT. 14, 1903.

Townsend Bros.

Commissioner of Patents,

Sir :—Enclosed herewith find petition, power of

attorney, specification, claims, drawing, and oath of
Robert Strain; and oath of Fred Stebler in the mat-
ter of the application of Robert Strain for re-issue

of patent on FRUIT-GRADERS, together with our
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check for $30 in payment of the Government fee

thereon.

Kindly acknowledge receipt and oblige.

Very respectfully,

TOWNSEND BROS.
P. S.—We also enclose original letters patent

730412 to Robert Strain.

(ENCLOSURES:)
Petition.

Power of Attorney.

Specification.

Claims,

Drawing.

Oath (2).

Check.
FMT.
ESL.

M. [223]*********
Serial No. 177990. Paper No. 1/2.

APPLICATION
MAIL ROOM.
OCT. 20, 1903.

U. S. PATENT OFFICE.

PETITION AND POWER OF ATTORNEY.
To the Commissioner of Patents

:

Your petitioner, Robert Strain, a citizen of the

United States and a resident of FuUerton, in the

Orange
County of Riverside, and State of California, whose

post-office address is FuUerton, California, prays

that he may be allowed to surrender the letters-
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patent for an improvement in Fruit Graders, granted

to him June 9, 1903, Number 730,412, whereof Fred
Stebler and Austin A. Gamble of Riverside, Cal, are

now exclusive owners, and that letters-patent may
be reissued to them, the said Fred Stebler and Austin
A. Gamble, for the same invention upon the an-

nexed amended specification. With this petition is

filed an abstract of title, duly certified, as required
in such cases, and the request and consent of the said

owners and grantees of the said letters-patent hereto

is appended.

Your petitioner hereby appoints

TOWNSEND BROS.
(A firm composed of James R. Townsend and Fran-
cis M. Townsend) of #430-433 Bradbury Block,
Los Angeles, California, his attorneys, with full

power of substitution and revocation, to prosecute
said application, to make alterations and amend-
ments therein, to sign the drawings, receive the pat-
ent, and to transact all business in the Patent Office

in connection therewith, hereby revoking any and
all Powers of Attorney heretofore given in connec-
tion therewith.

Signed at Los Angeles, California, this 14th day
of October, A. D. 1903.

ROBT. STRAIN.
FMT.
J. [225]

To the Commissioner of Patents.

We, Fred Stebler and Austin A. Gamble, residents
of Riverside, in the County of Riverside, and State
of California, the exclusive owners of Letters-Patent
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Number 730,412, dated June 9, 1903, granted to us

for the invention of Robert Strain, of FRUIT
GRADERS, do hereby consent to the foregoing peti-

tion and application for a reissue thereof on our be-

half.

Dated at Riverside, California, this 14th day of

October, 1903.

FRED STEBLER.
AUSTIN A. GAMBLE. .

In presence of:

Agg¥i¥ At GAMBLE.
FMT-J. [226]

SPECIFICATION.
TO ALL WHOM IT MAY CONCERN:
Be it known that I, Robert Strain, a citizen of the

United States, residing at FuUerton, in the County

of Orange and State of California, have invented

new and useful Improvements in GRADERS, of

which the following is a specification.

My invention relates to that class of graders de-

signed to assort fruits, vegetables, such as potatoes,

and nuts into lots of different sizes; and the objects

thereof are to provide a machine for that purpose

which is adjustable to a number of grades and which

will prevent the fruit from bruising or being crushed.

I accomplished these objects by the machine de-

scribed herein and illustrated in the accompanying

drawings, in which:

—

Figure 1 is a perspective view of a fragment of my
machine arranged for grading oranges or lemons.

Fig. 2 is a cross-section.

In the drawings my machine is designed as a
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double grader—that is, two graders arranged side

by side on the same frame, one side being a dupli-
cate of the other side.

A represents the frame of the machine, on the top
of which at one end of the machine, preferably at the
upper end, is transversely mounted the driving-
shaft B, carrying the driving-pulley C, by means of
which motion is imparted thereto. When arranged
as a double grader, on each end of the dri^dng-shaft

is rigidly mounted driving bevel-gears D, which mesh
with driven bevel-gears E, rigidly mounted on the

longitudinally extending driven shafts F. On the

driving-shaft is rigidly mounted the rope-driving
drum G, which imparts motion [227] to ropes H,
w^hich travel in the direction indicated by the arrow
in Fig. 1—that is, from head to the foot thereof—
in grooves T in guide I, which forms one side of the
fruit-runway. These ropes pass over pulley J at

the lower end of the machine. On the driven shafts
F are rigidly mounted a number of driving pulleys
K, which drive belts L, that pass around the grading-
rollers M, which are revolubly mounted in adjusting
arms N, which have a longitudinal movement in
guide-blocks 0, affixed to the top of the frame. To
each of these adjusting-arms is affixed a threaded
bolt P, which passes through two stop blocks R, be-
tween which is an adjusting nut S on bolt P in
threaded contact therewith, by the rotation of which
the grade-rollers are moved toward or from the
guide. Affixed to the top of the frame are band-
tighteners to tighten the bands when the grade-roll-
ers are moved away from the guide. These band-
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tighteners are formed of a pulley T, adjustably

mounted in slotted uprights U, affixed to the frame.

Below the grade-rollers are as many bins V as there

are grade-rollers, which are adapted to hold the fruit

which will pass between the grade-roller and the

guide. In order to prevent the fruit from being

bruised, in each bin is mounted an apron W, of

strong cloth, the inner end of which is higher than

the outer, so that the fruit will roll to the outer end

of the bin, where it has but a short distance to fall

to reach the bottom of the bin. Each edge of these

aprons is fastened to a rope X which passes over

small pulleys Y, affixed to the side of the bin, and

each end thereof has a weight a to hold the apron

taut and to keep it in position. In the operation of

my machine the first roller, or that nearest to the

shaft B, is adjusted so as to permit the smallest

grade of fruit to [228] pass between the roller

and the guide. The next roller is adjusted for the

next larger grade, and so on for each successive

grade. In orange grading there are usually nine

grades. Motion is imparted to the driving-shaft to

cause a rope H to travel in a groove T in guide I in

the direction indicated by the arrow. This causes

the grade-rollers to revolve, so that the top of the

roller travels away from the guide. The fruit is fed

into the run-way between the guide and the grade-

rollers by any suitable device (not shown) in the

usual manner.

It will be observed that as the grade-rollers are

adjustable the distance between the roller and guide

can be made small or large to adapt the machine to
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gi-adrng small nuts or fruits or large nuts or large
fnuts. It will also be observed that the ropes carry
the fruit toward the lower end of the machine and
at the same time.the grade-rollers are revolving so
as to keep the fruit from sticking in the run-way,
thereby avoiding any tendency to crush the most deli-
cate fruit. It v.^\\ also be observed that ill, inner
end of the apron gives a soft y^ilding surface for the
fruit to fall upon a short distance below the roller
thus preventing any danger of its bruising. As the'
fruit rolls to the outer end of the apron it falls onto
the bottom of the bin, and as the end fills up the
apron can be moved toward t\,, inner end of the
bin, the weights providing for such adjustment. The
fruit is packed from the outer end of the bin. By
having short grade-rollers separately adjustable very
fine grading may be done, and more than one roller
may be adjusted to the same [229] grade if de-
sired. If there should be a large quantity of the
fruit of a single grade intermixed with a small quan-
tity of fruit of different grades, this feature is very
desirable, as a number of bins may be filled with
fruit of the same grade. [230]

Having described my invention, what I claim as
new, and desire to desire by Letters Patent, is:—

1. In a fruit-grader, in combination a plurality of
independent transversely adjustable rotating roll-
ers; a nonmovable grooved guide lying parallel with
the plane which passes vertically and longitudinally
through the center of said rollers, said rollers and
guide forming a fruit-runway; a rope in the groovem said guide and means to move said rope.
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2. In a fruit-grader having a bin means to break

the fall of the fruit from the grading-way compris-

ing a yielding soft apron above the bottom of the bin

and extending under the grading-way, said apron

having the end thereof under the grading-way at a

higher elevation than the other end; the lower end

extending too near the outer side of the bin.

3. In a fruit-grader, a grooved longitudinal

guide ; a rope in said groove ; means to impart move-

ment to said rope ; one or more rollers lying parallel

to said guide revolubly mounted in arms transversely

adjustable; means to adjust said arms comprising

a threaded bolt passing through two stop-blocks; a

nut on said bolt in threaded contact therewith be-

tween said stop-blocks; and means to revolve each

of said rollers comprising a belt passing around said

roller and a pulley mounted on a shaft ; and means

to impart motion to said shaft.

4. In a fruit sizing machine, a runway for the

fruit comprising cooperating parallel members, one

of said members consisting of a series of rolls ar-

ranged end to end and disposed progressively at dif-

ferent distances from the other [231] member,

forming communicating fruit-discharging apertures

of progressively-different widths along the length

of the runway, means for adjusting each roll inde-

pendently to vary the size of the aperture formed

thereby, and means for driving the rolls, substan-

tially as described.

5. In a fruit sizing machine, a supporting-frame,

a runway for the fruit comprising cooperating paral-

lel members, one of said members consisting of a
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series of rolls arranged end to end and disposed pro-
gressively at different distances from the ether mem-
ber, forming communicating frnit-discharging aper-
tures of progressiveb-different widths alon- the
length of the runway, brackets carrvino- the rolls,
means mounted upon the frame for moving each
bracket and adjusting each roll independentlv to
vary the size of the aperture formed thereby, 'and
means for driving the rolls, substantiallv as de-
scribed.

6. In a fruit sizing machine, the combination with
a supporting frame, of a fruit-runway formed by a
relatively stationary member and a longitudinal
series of rolls arranged end to end at different dis-
tances from said stationary member, thus providing
communicating spaces of progressively-varying sizes
for the discharge of the fruit, means for independ-
ently adjusting the rolls with relation to said sta-
tionary member, means for driving the rolls, and
means for positively feeding the fruit along the' run-
way, substantially as set forth. [232]

7. In a fruit grading machine, the combination
with a supporting frame, of a fruit-runway compris-
ing a relatively stationary member and a series of
rolls disposed in parallel relation to said member
and arranged end to end at different distances from
the stationary member, forming communicating
passages of progressively-varying sizes along the
runway for the discharge of the fruit, means for ad-
justing the rolls with relation to the stationarv mem-
ber, means for driving said rolls, and a traveling belt
moving in parallel relation to the stationarv mem-
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ber and rolls for positively feeding the fruit along

the runway, substantially as described.

8. In a fruit-grading machine, the combination

with a supporting-frame, of a central longitudinal

divider, forming one side of each of two parallel

runways, a series of rolls disposed on each side of

the divider and arranged end to end at different dis-

tances from the divider, forming therewith a run-

way having progressively-varying discharge spaces

for the fruit, means for adjusting the rolls of each

series toward and from the common divider, means

for driving the rolls, and belts disposed on opposite

sides of the divider for positively feeding the fruit

along the runways, substantially as described.

9. In a fruit-sizing machine, the combination

with a supporting frame, of a longitudinal shaft,

transverse shafts, one of which is adapted to be

driven from a suitable source of power, a runway

comprising a relatively stationary member and an

adjustable member consisting of a series of rolls ar-

ranged parallel therewith and disposed end to end

and at different distances from the stationary mem-

ber, means for independently adjusting the rolls with

relation to the stationary member, means for driving

the rolls from the longitudinal [233] shaft, and a

belt connected with the transverse shafts for posi-

tively feeding the fruit along the runway, substan-

tially as set forth.

10. In a fruit-grading machine, a runway formed

of two parallel members, one of said members con-

sisting of a series of end-to-end rolls, brackets carry-

ing the rolls, guides for the brackets, and means for
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adjusting the brackets upon the guides, substantially

as set forth. [234]

IN TESTIMONY WHEREOF I have signed my
name to this specification in the presence of two sub-

scribing witnesses, at Los Angeles, in the County of

Los Angeles, State of California, this 14th day of

October, 1903.

INVENTOR

:

ROBT. STRAIN.
WITNESSES:

FREDERICK S. LYON.
F. M. TOWNSEND. [235]

OATH.
State of California,

County of Los Angeles,—ss.

ROBERT STRAIN, being first duly sworn, on
his oath doth say ; that he is the applicant and peti-

tioner above named; that he verily believes himself
to be the original, first and sole inventor of the im-
provements in FRUIT GRADERS set forth and
claimed in the foregoing specification and for which
he solicits a patent ; that he does not know and does
not believe that the same was ever known or used be-

fore his invention or discovery thereof; or patented
or described in any printed publication in any coun-
try before his invention or discovery thereof or more
than two years prior to his application; or in public
use or on sale in the United States for more than
two years prior to said application; and that no ap-
plication for patent on said improvement has been
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filed by him or his legal representatives or assigns

in any foreign country prior to his application for

letters-patent thereon in the United States of

America; that deponent is a citizen of the United

States of America and resides at Fullerton, in the

County of Orange, State of California ; that the de-

ponent verily believes that the letters-patent referred

to in the foregoing petition and specification and

herewith surrendered are inoperative for the reason

that the specification thereof is defective or insufd-

cient and that such defect consists particularly in

that though the devices and parts embodied to per-

form and accomplish the objects of deponent's in-

vention and the construction and operation thereof

are fully described in detail [236] in the descrip-

tion and fully shown in the drawings, the same is not

brought out in the claims and through inadvertence

and mistake no claim thereon was submitted ;
that he

is advised and informed and verily believes that

through the error, inadvertence and mistake of de-

ponent and of deponent's attorneys, Hazard & Harp-

ham, the invention clearly set forth in the original

specification and drawings filed in deponent's orig-

inal application was not fully covered in the claims

submitted to the Patent-Office, and that through the

ignorance, inadvertence and mistake of deponent and

through the inadvertence, accident and mistake of

deponent's attorneys, and through the inadvertence,

accident and mistake of the Examiner of the Patent-

Office, this deponent's said application was finally

allowed and permitted to go to issue and a patent

to be granted thereon without the suggestion to this
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deponent of claims made b}^ another party then and
during the pendency of the deponent's application

for said Letters-Patent pending in the United States

Patent Office and covering patentable and novel sub-

ject matter shown in the drawings and set forth in

the specification of deponent's original application,

which said claims made by said co-pending appli-

cant should have been suggested for the purpose of

interference to this applicant under rule 96 of the

United States Patent Office ; that said co-depending

application so referred to was the application of one

Charles Rayburn, Visalia, California, filed August

18, 1902, Serial Number 120,031, and upon which
Letters-Patent of the United States number 726,756,

dated April 28, 1903, have been granted and issued.

And the deponent says that the errors which ren-

der such patent so inoperative arose from inadvert-

ence, accident and mistake and without any fraudu-

lent intention on the part of [237] deponent; and
that the following is a true specification of the errors

which it is claimed constitute such inadvertence and
mistake, relied upon and that such errors so particu-

larly specified arose or occurred as follows :

—

When deponent completed the invention disclosed

in his said Letters-Patent he was entirely unin-

formed as to and unversed in the requirements of

the Patent Law and the rules of the Patent Office

in regard to securing Letters Patent for inventions

;

that he retained the firm of Hazard & Harpham, of

Los Angeles, California, as his attorneys, to se-

cure for him Letters-Patent upon his invention;

that deponent fully explained his said invention
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to his said attorneys and they prepared the specifi-

cation and drawings filed; that deponent read over

said specification and carefully looked over the

drawings ; that it appeared to the deponent that the

drawings correctly illustrated his Fruit Grader and

that the description of the construction was correct

and seemed to the deponent to set forth the construc-

tion; that deponent did not understand the nature

or legal effect of the "claims" presented, but as the

drawings correctly showed deponent's invention and

as the description appeared to describe the construc-

tion correctly, deponent believed and understood that

he had fully set forth his said invention, and by so

fully showing in the drawings and describing in the

specification his said invention, had thereby fully

covered the same as required by law ; that through

inadvertence and mistake deponent failed to fully

comprehend and understand the nature and legal ef-

fect of claims or of the necessity thereof; but that

deponent at the time of executing said application

and at all times thereafter until advised to the

[238] contrary by Frederick S. Lyon and Town-

send Bros., Patent Solicitors and attorneys of Los

Angeles, California, verily believed he had in due

accordance with the Patent Law and the Rules of

the Patent Office, fully claimed his said invention,

as now set forth in the foregoing specification and

claims ; that he is informed and believes that on Sat-

urday, the tenth day of October, 1903, his said Let-

ters-Patent Number 730,412 were submitted by Fred

Stebler, one of the owners thereof, to the said Fred-

erick S. Lyon and Townsend Bros, for consideration
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and investigation as to the scope thereof, and that

then for the first time the inaecuracj^ defects and
insufficiency of the specification of deponent's said

Letters-Patent were made known to the owners of

said Letters-Patent, and that such deficiency was for
the first time made known to this deponent imme-
diately thereafter, to-wit, on October 12th, 1903, and
that deponent was then first advised of and became
aware of the legal effect and necessity of claims and
that the claims of said Letters-Patent were not in

accordance with the law and did not refer to the

parts utilized by deponent to effectuate his inven-

tion; that deponent makes this affidavit for the pur-
pose of securing a reissue of such Letters-Patent for
and on behalf of his said Assignees, Fred Stebler and
Austin A. Gamble, of Riverside, California.

ROBT. STRAIN.

Subscribed and sworn to before me this 14th day
of October, 1903.

[Notarial Seal] WARREN E. LLOYD,
Los Angeles

Notary Public in and for ORANGE County, State

of California.

FMT-J. [239]

State of California,

Riverside
County of Orange,—ss.

FRED STEBLER, being first duly sworn, on oath

says
: that he is one of the owners of Letters-Patent

Number 730,412 dated June 9, 1903, for FRUIT
GRADERS, the invention of Robert Strain, of Ful-
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lerton, California; that deponent and deponent's

said co-owner and partner, Austin A. Gamble, were

ignorant of and unadvised as to any defect or in-

sufficiency in the specification of said Letters-Patent

until October lo, 1903, when deponent submitted said

Letters-Patent to Frederick S. Lyon and Townsend

Bros., Patent Solicitors and Attorneys of Los An-

geles, California, for examination and opinion as to

scope and infringement; that he was then advised

that the said Letters-Patent did not contain claims

to which said Robert Strain was entitled as the same

appear in the patent to Chas. Rayburn, Number

726,756, dated April 28, 1903, for FRUIT GRAD-

ERS, and that he was advised by said Frederick S.

Lyon and by Francis M. Townsend of Townsend

Bros., that said Letters-Patent Number 730,412 were

inoperative because of the insufficiency of the spe-

cification therein, and that he was thereupon advised

to file an application for a reissue of said Letters-

Patent number 730,412, and that upon consultation

with his said partner, Austin A. Gamble, they, on

October 12, 1903, ordered and directed the said

Townsend Bros., and Frederick S. Lyon to prepare

and file on behalf of deponent and his said partner

an application for a reissue of said Letters Patent,

incorporating therein claims from the said patent to

Rayburn, which he is advised and believes were the

invention of Robert Strain, deponent's assignor and

Avhich should have been suggested [240] to the at-

torneys for Robert Strain during the prosecution of

the application of said Robert Strain and Charles

Rayburn in the United States Patent Office; that
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said defect insufficiency and inaccuracy in the spe-

cification of said Letters-Patent Number 730,412

arose through inadvertence, accident and mistake and

without the knowledge of this deponent or his said

partner, Austin A. Gamble, and without any fraudu-

lent or deceptive intention on the part of this de-

ponent or his said partner, and that immediately,

upon being advised of such defect and insufficiencj^,

deponent and his said partner have taken steps to

correct the same by ordering their said attorneys to

prepare, file and prosecute an application for a re-

issue of said Letters-Patent.

FRED STEBLER.

Subscribed and sworn to before me this 14th day

of October, 1903.

[Notarial Seal] WM. STUDABECKER,
Notary Public in and for OrangG Riverside County,

State of California.

FMT.

J. [241]

2-260.

Paper No. 1.

Div. Eoom No. 315. All communications respecting this

Address only the Commissioner of application should give the serial num-
Patents. ber, date of filing, and title of inven-

Washington, D. C. tion.

DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE.

Washington, D. C. October 31, 1903.

MAILED " '' "

Robert Strain,

Care Townsend Bros.,

Los Angeles, California.

Please find below a communication from the EX-
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AMINER in charge of your application, #177,990,

filed October 21, 1903 (reissue) for Fruit Graders.

F. I. ALLEN,
E.B.MOORE,

Commissioner of Patents.

The application of Rayburn, patent No. 726,756,

was passed to issue March 18, 1903, by one assistant

in this division, who had sole charge of this case,

while owing to pressure of work the application of

Strain was handled by another assistant who had on

March 12, 1903, written a rejection in that case, and

when the pending search of the Rayburn case was

made, the Strain drawing was not known of by the

assistant in charge of that case.

A similar lapse occurred on the issuance of the

Strain case, for it appears that Rayburn paid his

final fee April 9, 1903, and the drawing was of course

sent to the printer within a day or two, while the

Strain case was passed to issue five days later, thus

in that pending search the drawing of Rayburn was

overlooked. It was owing to these circumstances

that mutual cognizance of the two applications was

not had by the persons having charge of them.

Claims 4 to 10, inclusive, are identical with the

claims in patent 726,756, C. Rayburn, April 28, 1903,

granted six weeks prior to the applicant's patent,

but upon an application filed about [247] three

months later than applicant's original filing date.

It is proper, however, to call attention to the fact

that the date of execution of applicant's original

oath is April 19, 1902, while that of Rayburn 's oath

is December 14, 1901. It is necessary, owing to the
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relative dates of the two patents to reject applicant's

last seven claims, as above noted, upon Rayburn. As

applicant's oath antedates the filing of Rayburn 's

application, another oath will not be needed, and it

will only be necessary, in response to the present

letter, to make a formal repetition of the request for

declaration of interference.

LEWIS B. WYNNE,
Examiner,

Division XXV.
C. P. G. [248]********

2-079.

INTERFERENCE.
Interference No. Paper No. 3.

Name—Strain.

Serial No. 177,990.

Title,

Filed,

Interference with Rayburn.

DECISIONS OF
Primary Examiner, Dated Nov. 5/03.

Ex'r of Interferences, Dated June 23/04.

Board, Dated

Commissioner, Dated

REMARKS.
Fav. dec'n by Ex'r X.

" appd. by Board Oct. 24/04.

This should be placed in each application or patent

involved in interference in addition to the interfer-

ence letters by Primary Examiner. [251]
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2-213.

Forwarded from Div. 25 to Ex- Paper No

aminer of Interferences. (Interference)

Nov. 5, 1903. Paper No. 4.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

Copy of tMs letter sent assignees.

Washington, D. C, Nov. 10, 1903. 191

MAILED " " "

Robert Strain,

Care Townsend Bros.,

Los Angeles, Cal.

Please find below a copy of a communication from

the Examiner concerning your reissue application

#177,990, filed October 21, 1903, for Fruit Grader

(Original patent 730,412, dated June 9, 1903).

Very respectfully,

F. I. ALLEN,

E.B.MOORE,
Commissioner of Patents.

23151.

Room No. 315.

Address only

The Commissioner of

Patents, Washington,

D. C.

6-1636.

Your case, above referred to, is adjudged to inter-

fere with others, hereafter specified, and the ques-

tion of priority will be determined in conformity

with the Rules.

The statement demanded by Rule 110 must be
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sealed up and filed on or before the 22 DEC. 1903

day of
, 191—, with the subject of the in-

vention, and name of party filing it, indorsed on the

envelope. The subject-matter involved in the in-

terference is

1. "In a fruit sizing machine, a runway for the

fruit comprising co-operating parallel mem-
bers one of said members consisting of a

series of rolls arranged end to end and dis-

posed progressively at different distances

from the other member, forming communi-
cating fruit-discharging apertures of pro-

gressively different widths along the length

of the runway, means for adjusting each roll

independently to vary the size of the aper-

ture formed thereby, and means for driving

the rolls, substantially as described.

2. "In a fruit sizing machine, a supporting frame, a

runway for the fruit comprising co-operat-

ing parallel members, one of said members
consisting of a series of rolls arranged end

to end and disposed progressively at differ-

ent distances from the other member, form-

ing communicating fruit-discharging aper-

tures of progressively different widths along

the length of the runway, brackets carrying

the rolls, means mounted upon the frame for

moving each bracket and adjusting each roll

independently to vary the size of the aper-

ture formed thereby, and means for driving

the rolls, substantially as described.

3. "In a fruit sizing machine, the combination with
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a supporting frame, of a fruit runway

formed by a relatively stationary member

[252] and a longitudinal series of rolls ar-

ranged end to end at different distances from

said stationary member, thus providing com-

municating spaces of progressively varying

sizes for the discharge of the fruit, means

for independently adjusting the rolls with

relation to said stationary member, means

for driving the rolls, and means for posi-

tively feeding the fruit along the runway,

substantially as set forth.

4. "In a fruit grading machine, the combination

with a supporting frame, of a fruit runway

comprising a relatively stationary member,

and a series of rolls disposed in parallel re-

lation to said member and arranged end to

end at different distances from the stationary

member, forming communicating passages of

progressively varying sizes along the runway

for the discharge of the fruit, means for ad-

justing the rolls with relation to the station-

ary member, means for driving said rolls,

and a travelling belt moving in parallel rela-

tion to the stationary member and rolls for

positively feeding the fruit along the run-

way, substantially as described.

5. "In a fruit grading machine, the combination

with a supporting frame, of a central longi-

tudinal divider, forming one side of each of

two parallel runways, a series of rolls dis-

posed on each side of the divider and ar-
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ranged end to end at different distances from

the divider, forming therewith a runway hav-

ing progressively varying discharge spaces

for the fruit, means for adjusting the rolls

of each series toward and from the common
divider, means for driving the rolls, and belts

disposed on opposite sides of the divider for

positively feeding the fruit along the run-

ways, substantially as described.

6. " In a fruit sizing machine, the combination with

a supporting frame, of a longitudinal shaft,

transverse shafts, one of which is adapted to

be driven from a suitable source of power, a

runway comprising a relatively stationary

member and an adjustable member consist-

ing of a series of rolls arranged parallel

therewith and disposed end to end and at

different distances from the stationary mem-
ber, means for independently adjusting the

rolls with relation to the stationary member,

means for driving the rolls from the longi-

tudinal shaft, and a belt connected with the

transverse shafts for positively feeding the

fruit along the runway, substantially as set

forth.

7. "In a fruit grading machine, a runway formed

of two parallel members, one of said mem-
bers consisting of a series of end to end rolls.

Brackets carrying the rolls, guides for the

brackets, and means for adjusting the brack-

ets upon the guides, substantially as set

forth."
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(a) The interference involves your application

for reissue, above identified, and patent #726,756,

patented April 28, 1903, to Charles Rayburn, for

Fruit Graders, whose attorneys of record are H. B.

Willson & Co., of Washington, D. C; and in view

of the filing [253] dates of the applications for

that patent and patent #730,412, Strain is hereby

declared to be the senior party to the interference.

(c) The relations of the counts of the interfer-

ence to the claims of the respective parties is as fol-

lows:

Counts

:

Eayburn

:

Starin

:

1, 1, 4,

2, 2, 5,

3, 3, 6,

4, 4, 7,

5, 5, 8,

6, 6, 9,

7, 7, 10,

LEWIS B. WYNNE,
Primary Examiner,

Division XXV.
C. P. G. [254]

1903. CLASSIFICATION.
[In pencil :] K.

Class.

CONTENTS:
Print Photoliths.

Application papers. 0. K.

1. Rej. Oct. 31, 1903.

2. Letter with Telegram Nov. 3, 1903.

3. X. Card.
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4. Intf . Letter Nov. 10/03.

5. Ass'o. power of atty. Mar. 21, 1904.

6.

7.

8.

9- 130. THRASHING.
10. Fruit and Vegetable Separators.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23. Fruit & Veg. Seps.

TITLE:
Improvement in Fruit Grader.

O. W.
M. H. Y.

(Endorsed.) [263]

[Title of Court and Cause.]

Depositions of L. E. Tucker, T. C. Jameson, F. K.
Adams, F. E. Proud, H. E. Walcott, George D.

Parker and Edward S. Cobb, taken on behalf of the
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defendants, before Nina W. Buddecke, Suite 314 In-

ternational Bank Building, Los Angeles, California.

[265]********
[Title of Court and Cause.]

Proofs taken on behalf of complainant in the

above-entitled suit at the office of Longley, Benjamin

& Company, Suite 314, International Bank Build-

ing, in the city of Los Angeles, California, com-

mencing at the hour of 10 o 'clock A. M. of Monday,

April 29, 1912, before Nina W. Buddecke, a notary

public in and for the County of Los Angeles and

State of California, by agreement without notice,

notice being waived, both parties being present with

their counsel and agreeing to the taking of testimony

at this time and place.

Present: FREDERICK S. LYON, Esq., on behalf

of Complainant;

N. A. ACKER, Esq., on behalf of Defend-

ants. [268]

Mr. ACKER.—I am going to give notice that I

will call F. E. Proud as a witness to the prior use

and knowledge. His name was not set up with the

others.

Mr. LYON.—As to what prior knowledge and use^

Mr. ACKER.—Just what is in the answer.

Mr. LYON.—The way that is set up in the an-

swer? One of the uses set up in the answer?

Mr. ACKER.—Yes. And the answer may be con-

sidered so amended?

Mr. LYON.—As to which use?

Mr. ACKER.—I will put them under the general
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use. Under the first paragrapli on page 14' of the

ans\Yer. I want to add the name of F. E. Proud as

one of the parties to whom it was known.

It is stipulated by and between counsel for both

parties hereto present that the signing of the deposi-

tions be waived, unless especially called for by either

party.

[Deposition of L. E. Tucker, for Defendants.]

L. E. TUCKER, a witness produced on behalf of

the defendants, being first duly sworn according to

law, testified as follows, to wit.

Direct Examination.

(By Mr. ACKER.)
Q. 1. Please state your name, age and occupation

and residence.

A. L. E. Tucker, thirty-six years old ; foreman of

fruit packing-house.

Q. 2. What fruit packing-house are you with?

[269] A. Upland Citrus Association.

Q. 3. How long have you been connected with the

Upland Citrus Association?

A. About tw^elve years.

Q. 4. How long have you been identified with the

fruit industry of this state?

A. About that length of time; about twelve or

thirteen years.

Q. 5. Are you familiar with various devices for

use in the grading and sizing of fruit, generally ?

A. Yes, sir.

Q. 6. Is any means employed in packing-houses

with which jou are connected for the sizing of the
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(Deposition of L. E. Tucker.)

fruit, and, if so, what kind of fruit '^

A. Yes ; there are sizers for sizing oranges.

Q. 7. What form of sizer for oranges was in use

at the packing-house when you took employment?

Mr. LYON.—We object to that as not the best

evidence, no foundation laid for the introduction of

secondary evidence.

A. Rope-and-roller. The sizer known as rope-

and-roUer, California sizer.

Q. 8. (By Mr. ACKER.) Please describe the con-

struction of the sizer called the California sizer.

Mr. LYON.—The same objection. It is under-

stood that the same objection is repeated to each

question and all testimony of the witness in answer

thereto, without the necessity of repetition.

Q. 9. (By Mr. ACKER.) Go right ahead, Mr.

Tucker.

A. It was a rope-and-roller. Rollers— three

[270] rollers on each side and two ropes, running

on a center piece in grooves.

Q. 10. How were those rollers arranged relative

to each other ?

A. Well, they were end to end. That is, they

were along in a row, three rollers right behind one

another, and they were connected together with a

socket in one and a pin in the other, which fastened

them together.

Q. 11. Were you able to vary the grade area for

the fruit in that machine ?

Mr. LYON.—The further objection is noted that

it is leading.
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(Deposition of L. E. Tucker.)

A. Yes
;
you could set the sizer to varying sizes for

the oranges.

Q. 12. (By Mr. ACKER.) I hand you a photo-

graph, Mr. Tucker, and ask you to examine the same
and state whether or not you can identify the photo-

graph.

A. Yes ; this is a photograph of the rope-and-roller

sizer.

Q. 13. Is that a photograph of the rope-and-roller

sizer which was in use at the packing-house you have

testified to during your term of employment f

Mr. LYON.—The further objection is noted that

it is leading.

A. Yes, sir.

Q. 14. (By Mr. ACKER.) For what length of

time was that sizer in use at the packing-house to

which you have testified, Mr. Tucker ?

A. Well, that sizer was in use there—so far as I

know, that sizer was in use there ten or eleven or

twelve years.

Q. 15. Was it in use at the packing-house at the

time you entered the employ of the Upland Citrus

Association? [271]

Mr. LYON.—Objected to as leading.

A. Yes, sir.

Q. 16. (By Mr. ACKER.) You say it was?
Mr. LYON.—The same objection.

A. Yes, sir.

Q. 17. (By Mr. ACKER.) Was the sizer in use

in connection with the grading and sizing of oranges ?

Mr. LYON.—Objected to as leading.
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(Deposition of L. E. Tucker.)

A. Yes, sir.

Q. 18. (By Mr. ACKER.) For what length of

time was it employed as a sizer for grading fruit <?

Mr. LYON.—Objected to as assuming facts not

testified to by the witness, and as leading.

A. It was the only sizer we used there. It was

used continually during the orange season.

Q. 19. (By Mr. ACKER.) What do you mean by

"used continually during the orange season"?

A. Well, they don't run oranges the year round.

There is about seven or eight months of the year,

from one year to another.

Q. 20. Is the machine still in existence?

A. One similar to that.

Q. 21. Similar to that photograph?

A. Yes, sir.

Q. 22. Is it being used at the present time ?

A. Yes, sir.

Q. 23. For the sizing of oranges ? A. Yes, sir.

Q. 24. Was the sizer or grader a successful one ?

[272]

Mr. LYON.—Objected to as leading and as incom-

petent and calling for a conclusion of the witness

and not for a statement of facts.

A. Yes.

Q. 25. (By Mr. ACKER.) You say it was?

Mr. LYON.—The same objection.

A. Yes, sir.

Q. 26. (By Mr. ACKER.) Have you any form of

sizer in use at the Upland Citrus Association pack-

ing-house for the sizing of oranges? A. Yes, sir.



224 Fred SteUer vs.

(Deposition of L. E. Tucker.)

Q. 27. What form of sizer?

A. The rope-and-roller sizer, only they are indi-

vidual rollers for regulating each size separate, and

it is longer than that one.

Q. 28. That is, longer than the sizer represented

by the photograph ? A. Yes, sir.

Q. 29. And you say each roller is separatelj^

driven? A. Yes, sir.

Q. 30. Driven by what means?

A. By a belt.

Q. 31. How do the grading elements of that sizer

compare with the grading elements of the sizer rep-

resented by the photograph which you have been

testifying to ?

Mr. LYON.—Objected to as not the best evidence,

incompetent, no foundation laid, the witness not hav-

ing qualified to answer the question.

A. I don't think the grader is any better than the

other one. [273]

Q. 32. (By Mr. ACKEE.) That is, you don't

think

—

A. I don't think it sizes the oranges any better.

Q. 33. By whom was the sizer that you are using

in addition to the one represented by the photograph,

manufactured, or do you know?

A. I suppose Mr. Stebler.

Q. 34. What is known as the Stebler sizer or the

Strain sizer ?

A. Known as the Stebler sizer, I would call it.

Stebler put it in, so I suppose it would be the Steb-

ler sizer.
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(Deposition of L. E. Tucker.)

Q. 35. That is, Mr. Stebler was present in the

room'? A. Yes, sir.

Mr. ACKER.—I will introduce the photograph in

evidence and ask that it be marked "Defendants'

Exhibit Photo Upland Sizer."

Mr. LYON.—Objected to as incompetent, no

foundation laid, and not the best evidence.

Q. 36. (By Mr. ACKER.) Can you state whether

the machine represented by the photograph exhibit

was a successful operating and efficient sizer for the

grading and sizing of fruit?

Mr. LYON.—Objected to as leading and incompe-

tent, the witness not having qualified to answer the

question.

A. Yes, sir.

Q. 37. (By Mr. ACKER.) Did you operate the

sizer represented by the photograph exhibit ?

A. I did.

Q. 38. During all the time of your employment
with the association'?

A. During all my employment as foreman.

Q. 39. Are you familiar with the use and working
of the [274] apparatus during the whole of the

time of your employment with the association ?

A. Yes, sir.

Q. 40. When did you say you entered the employ
of the Upland Citrus Association I

A. So far as I can remember, it was about 1900.

Q. 41. Where is the plant of the Upland Citrus

Association located, and by "plant" I mean the

packing-house? A. Upland, California.
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(Deposition of L. E. Tucker.)

Q. 42. You have termed the apparatus repre-

sented by the photograph exhibit as a California

sizer. Was the California sizer a well-known sizer

in this district for the sizing of fruits and oranges ?

Mr. LYON.—Objected to as leading and calling

for the conclusion of the witness, and not the best

evidence, the witness not having qualified to answer

the question.

A. That is all the name I ever heard it given

—

California sizer.

Q. 43. (B}- Mr. ACKER.) My question is, was it

a well-kno^\Ti sizer in this market?

Mr. LYON.—The objection is repeated.

A. So far as I know, it was well-known. It was
the only sizer I knew when I went to work there.

Q. 44. (By Mr. ACKER.) I direct your attention

to a model of an apparatus before you, and ask you
to state if you can identify the apparatus disclosed

thereby, and describe what is disclosed by the

model.

Mr. LYON.—Objected to as incompetent and not

the best evidence, the witness not having qualified to

answer the [275] question.

A. That is very much like that sizer.

Q. 45. (By Mr. ACKER.) How does that sizer

operate, Mr. Tucker?

Mr. LYON.—Objected to as incompetent, no foun-

dation laid, the witness not having qualified to an-

swer the question, and that it is indefinite, it not

appearing whether the question is addressed to the

model which has been showTi the witness or to the
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sizer to wliicli he lias already referred; and if the

question is addressed to the model, it is not shown

that the witness has ever examined the same or has

had any familiarity therewith.

Q. 46. (By Mr. ACKEE.) You understand my
question is directed towards the model which is on

the desk before you.

Mr. LYON.—^^The objection is repeated.

Q. 47. (By Mr. ACKER.) I ask whether you
were familiar with the machine of that type ?

A. Yes, sir.

Q. 48. And whether you can describe the opera-

tion of the machine of that type ? A. Yes, sir.

Q. 49. Will you describe the structural arrange-

ment and operation of the machine illustrated by the

model ?

Mr. LYON.—The same objection as last noted.

A. You want to know how it was operated "?

Q. 50. (By Mr. ACKER.) How it was operated,

and its construction.

Mr. LYON.—The same objection.

A. Well, it was run by two little belts, one at the

end where the large rollers are that operated the roll-

ers, and the rollers are divided just like that model

there, and means [276] for setting them and
pushing them back and forth to regulate the size of

the fruit.

Q. 51. (By Mr. ACKER.) How does the model
conform in its structural arrangement to the sizer

you have testified to as having been used in the pack-

ing-house of the Upland Citrus Association during
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(Deposition of L. E. Tucker.)

your term of emploj^ment ?

Mr. LYON.—Objected to as leading and sugges-

tive of the answer, and not the best evidence. Fur-

ther, on the ground that it is not the proper method

of proof, not proving a prior use, it not being shown

that this witness has anything whatever to do with

the manufacture of the model in question or that

he ever saw it before, nor has he shown any famil-

iarity with the model.

A. This is built much the same. There is some

difference, of course. These pulleys at the end don't

run on a shaft like that.

Q. 52. (By Mr. ACKER.) How did they run?

A. They were set in kind of brackets and you could

slip them out and take them off. They didn't have

a shaft run through them.

Q. 53. How does it conform so far as the grading

members ?

Mr. LYON.—The same objection as last noted on

the record.

A. Well, it is practically the same as far as sizing

the fruit goes.

Q. 54'. (By Mr. ACKER.) How are the grading

rollers in the model arranged ?

A. You mean to adjust it?

Q. 55. No; how are they arranged? These roll-

ers?

A. They are all in a row, so far as I can see, or

end to [277] end.

Q. 56. You say they are arranged end to end ?

A. They are.
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Q. 57. How are the rollers supported?

A. Supported by brackets or bearings.

Q. 58. Are tbere any means disclosed for adjust-

ing the rollers relative to the opposing member'?

Mr. LYON.—Objected to as leading, not the best

evidence, and that the model speaks for itself.

A. There is means provided for adjusting the sizer

there that I have reference to in the picture.

Q. 59. (By Mr. ACKEE.) Does the model dis-

close a fruit-grading machine having a run-way

formed of two parallel members?

Mr. LYON.—Objected to as leading.

A. Yes, sir.

Q. 60. (By Mr. ACKER.) One of those members

composed of end-to-end rolls?

Mr. LYON.—Objected to as leading.

A. Yes, sir.

Q. 61. (By Mr. ACKER.) Are there disclosed

brackets carrying the rolls?

Mr. LYON.—Objected to as leading.

A. Yes, sir.

Q. 62. (By Mr. ACKER.) Are there disclosed

means for adjusting the brackets and guides?

Mr. LYON.—The same objection.

A. There was in the original sizer.

Q. 63. How about the model?

A. I don 't know whether they slide back and forth

or not. [278]

Q. 64. Examine the model and ascertain.

A. Yes, sir; there is means there for loosening

them up.
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(Deposition of L. E. Tucker.)

Q. 65. I understand you to state that the model
before 3^ou represents a structural device or sizer to

which you have testified to as having been used in

the Upland Citrus Association for the sizing of its

fruit?

Mr. LYON.—Objected to as leading and as incom-

petent and not the best evidence, and calling for the

conclusion of the witness, and not for a statement of

facts.

A. Yes, sir.

Mr. ACKER.—I shall ask the notary to mark the

model for identification.

(The model is marked ''Model California Sizer

for Identification.")

Cross-examination.

(By Mr. LYON.)

Q. 66. When you originally went into the employ
of the Upland Citrus Association at Upland, Cali-

fornia, how many grades of fruit was it possible to

take off the grader ? A. What grader ?

Q. 67. There used.

A. You mean sizes of fruit?

Q. 68. Yes.

A. We took them all off; twelve sizes. What I

mean is, the way we ran the fruit by that sizer, there

is twelve sizes of fruit, and we ran two of them in

the first bin that came through that big roller, and
three sizes over the end.

Q. 69. I don't think that you quite understand my
question, [279] Mr. Tucker, and I want to be

certain that you did and do. I ask you how many
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sizes of fruit it was possible to take off of the sizer

when you first went into the employ of the Upland

Citrus Association at Upland, California ?

A. All of them.

Q. 70. Twelve ? In the manner indicated by you ?

A. I indicated the way it was done.

Q. 71. And how many sections of rollers were

there on each side of the run-way ? A. Three.

Q. 72. And how many different diameters did each

section of the roller have ?

Mr. ACKER.—I object to the question unless

counsel will explain what he means by "section of

the roller." If he means the stepped portion, he

should explain. If he means the individual rollers,

he should say so.

Mr. LYON.—We object to counsel interrupting

the cross-examination of this witness, at least until

such time as it is shown that the witness does not

understand the question, and I protest against the

interruption under any guise whatever.

Mr. ACKER.—No interruption is intended, but

the counsel is using expressions not heretofore em-

ployed, and we wisji him to designate clearly to the

witness what he means by such questions.

A. The way I understand that is the jump-offs

from the rollers. There was nine of them.

Q. 73. (By Mr. LYON.) Describe with clearness,

Mr. Tucker. There were three sections, as you say,

of each roller on each side of the grader? [280]

A. Yes, sir.

Q. 74. In other words, it was a double grader,
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having two run-wa3^s?

A. Two sets of rollers and a division with two
ropes.

Q. 75. When you went to work in the Upland
Citrus Association, did that machine have three sec-

tions or sets of rollers, making up each side of the
run-way ?

A. So far as I can remember; to the best of my
recollection.

Q. 76. Are you positive that it had more than two
of such sections on each side ? A. Yes, sir.

Q. 77. If shown to be in error as to that, you
would then conclude, would you, that you had in
mind the machine as it had afterwards been changed
and not as it existed when you first came there, when
heretofore testifying 1

Mr. ACKER.—Objected to on the ground that
there is no proof shown that it was changed. It as-
sumes something that has not been proven as yet.
A. To the best of my recollection, it had three roll-

ers. The machines that were taken out of there-
there was no change made on the sizer so far as I
know^ while I was there.

Q. 78. (By Mr. LYON.) Were you employed in
the Upland Citrus Association at the time that the
Packing-house Equipment Company reconstructed
the equipment there?

A. I was employed at the Upland Citrus Associa-
tion when the Equipment Company did do some work
there.

Q. 79. What work did they do ?
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A. They put in some sort of tables and scales.

Q. 80. Is that alH [281]

A. And some scales.

Q. 81. Is that all?

A. That is all I can remember.

Q. 82. Are you to be understood as testifying that

that is all that they did?

A. That is all that I can recollect right now.

Q. 83. When was that?

A. I don't recall exactly when those parties did

that.

Q. 84. What year?

A. I should think about 1905 or '06 or somewhere

along there. Maybe it was before that. I can 't say

intelligently in regard to that.

Q. 85. When was this old grader removed—the

one you have referred to in your direct examination ?

A. Either two or three years after that. Some-

wheres near there.

Q. 86. With the old grader that you say was in

the packing-house of the Upland Citrus Association

at the time that you went into its employ, some ten

or twelve years ago, each section of the roller had

three different sizes or diameters, didn't it?

A. To the best of my recollection, it had.

Q. 87. Are you sure it did not have more than

three ?

A. That is, you mean more than three sections ?

Q. 88. No ; more than three different diameters on

each section of the roller—each integral working

piece of the roller having more than three diameters.
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A. To the best of my recollection, it only had three.

Q. 89. What was the object of the different diam-
eters on those sections? [282]

A. So as to make the different sizes of fruit.

Q. 90. Explain what you mean more fully, please.
A. Can I show on the model?
Mr. ACKER.—Yes.
A. As the orange comes down here it rolls along

here and will pass over from here to here, and when
it comes off here, it may drop into this hole here or it

may go over and drop down here.

Q- 91. (By Mr. LYON.) And each one of these
sections or rollers of which you say there were three
in this old Upland Citrus Association machine, had
three different diameters, forming three different
sizes of openings, did it? A. Yes, sir.

Q. 92. How could you adjust each one of those
three sizes of openings with relation to the other?
A. The way the sizes were, you would have to

adjust here in the center—pull this end of the roller
out just the way you wanted to make your sizes run.

Q. 93. That would adjust all three of the sizes
simultaneously? A. On that roller.

Q. 94. Assuming that such old sizer had three sec-
tions or three rollers on each side, the adjustment
of any one of these three sections or rollers would
adjust the three sizes,simultaneously?

A. Yes, sir; it would affect—if you shove this in,

it would affect each size. It would have that much
go over the end, anyway.

Q. 95. It would affect those going over the end
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only if [283] the adjustment was such as to take

a different size which had been going over the end,

and permit it to drop at the last hole %

A. If you pull this out far enough it would permit

it to drop in here, so hardly anything would go over

here.

Q. 96. When you say you have sized on this ma-

chine twelve sizes, you were slightly inaccurate in

that statement, were you not, because you said three

sizes went over the end'? Those three went over

together, didn't they? A. Yes, sir.

Q. 97. So you took off nine sizes by the sizer ?

A. We opened this end up here far enough so that

two sizes went in there, and took the three sizes over

here.

Q. 98. When was it that you put in the independ-

ently adjustable roller grader that you have referred

to?

A. I think it was two years ago this fall. It may

be three. I may be wrong about that. It was either

two or three years this fall that we first had it there.

Q. 99. What machine did you displace with that

independently adjustable roller grader?

A. A machine similar to the model.

Q. 100. And how many of those independently ad-

justable roller graders did the Upland Citrus Asso-

ciation purchase ? A. Four sizers.

Q. 101. Are you sure it was four?

A. Four sizers.

Q. 102. You mean four that year? A. Yes, sir.

Q. 103. How many afterwards ?
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A. Three. [284]

Q. 104. Making seven of what you call Stebler or
independently adjustable roller graders?

A. Yes, sir.

Q. 105. That is the kind ?'f grader you are using
exclusively there now? A. Yes, sir.

Q. 106. What was the reason for changing from
this machine, Defendant's Exhibit Photo Upland
Sizer, to the Stebler independently adjustable
grader ?

A. Well, for one thing, the old sizer was about
wore out

;
another was to get longer bins—more pack-

ing capacity.

Q. 107. Any other reason ?

A. Well, it was better to set each size separate.

Q. 108. Youcouldnot do that with the old grader?
A. Not each size.

Redirect Examination.
(By Mr. ACKER.)

Q. 109. Did I understand you to state that you
are using at the Upland packing-house exclusively
Stebler sizers?

A. Yes, sir; that is what I know them by.

Q. 110. Are you using at the present time the old
California sizer?

Mr. LYON.—Objected to as leading.

A. Well, there is one of those in use.

Q. 111. (By Mr. ACKER.) When did you state
you entered the employ of the Upland Citrus Asso-
ciation ?

A. About 1900, as far as I can remember.
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Q. 112. Have you any way by which you can jB.x

definitely [285] that time?

A. I have nothing at hand at present by w^hich I

can fix it.

Q. 113. You cannot state whether you entered

positively in 1900 or not ?

A. No; it was about that. I can't state positively

that it was exactly that.

Q. 114. How many grades does the Stebler sizer

size to ? A. How many grades or how many sizes ?

Q. 115. How many sizes? A. Twelve.

Q. 116. The same number of sizes as the Califor-

nia sizer?

Mr. LYON.—Objected to as leading.

Mr. ACKER.—I will reform the question. How
man}^ sizes did the California sizer size ?

A. The California sizer was only made for nine

sizes, but by manipulating we would run all of them
—the twelve sizes.

Recross-examination.

(By Mr. LYON.)

Q. 117. You did not separate the last three sizes

by the California sizer at all ?

A. No, sir ; we ran them all into one bin.

Q. 118. Are you sure that it was not in '99 that

you first went to work for the Upland Citrus Asso-

ciation ?,

A. No ; I am not sure of that. I have nothing at

hand to show exactly the time I did go to work. It

was along about that time, somewhere, close.

Q. 119. Whereabouts in the Upland Citrus Asso-
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ciation packing-house is this old California sizer

now in use ? [286]

A. Well, it is outside of the building, used for siz-

ing culls.

Q. 120. When did you last see it used ?

A. Saturday.

Q. 121. What is the object of sizing the culls?

A. The culls are sold to cull men who object to

the smaller sizes. They don't want the smaller sizes,

and we set the old sizer up there to sort the sizes

out. They won't take the small sizes.

Q. 122. How long have you been using it there ?

A. This is the first season.

Q. 123. Just rigged that up as a make-shift or
convenience in handling the culls ? A. Yes sir.

Q. 124. The machine is in condition for actual
sizing of oranges, is it ? A. Yes, sir.

Q. 125. How many grades or sizes do you make
of culls by that sizer now?
A. Well, they are making all the sizes, but they

don't go into separate bins. They run together
more.

Q. 126. The sole object is to take out the small
ones?

A. Well, to size them, too. We have to size them
a little bit—they won't take the three or four smaller
sizes, and we have to size them out.

Q. 127. Those are sizes that would go over the
end of the sizer—in the three grades that you used to
mix in sizing oranges ?
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A. No
;
the little ones are the ones they won't take.

[287]

Redirect Examination.

(By Mr. ACKER.)
Q. 128. Does it size to size in the same manner as

the Stebler sizer?

Mr. LYON.—Objected to as incompetent and call-

ing for the conclusion of the witness, and not for a
statement of facts, it not being apparent what coun-
sel means by "in the same manner"—what is in-

cluded in that term.

A. Yes, sir; they drop down between the roller

and the rope.

Mr. ACKER.—Counsel for defendants offers in
evidence a photograph print to be attached to the
print heretofore introduced for identification, the
same being introduced at this time for identification

in view of the objection of counsel to the written
matter contained on the original.

Whereupon the further taking of these depositions

was adjourned until 1:30 o'clock P. M., at the same
place. [288]

On Monday, April 29th, 1912, at 1:30 o'clock P.

M., the further taking of these depositions was re-

sumed, pursuant to the adjournment.

[Deposition of T. C. Jameson, for Defendants.]

Whereupon T. C. JAMESON, a witness produced
on behalf of the defendants, being first duly sworn
according to law, testified as follows, to wit.
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Direct Examination.

(By Mr. ACKER.)
Q. 1. Please state your name, age, residence and

occupation. A. Age, fifty; rancher, Corona.

Q. 2. Have you been at any time connected with
the packing-house business ? A. Yes, sir.

Q. 3. Please state when and where.

A. In Corona with W. H. Jameson, ever since his

packing-house was built in 1898.

Q. 4. You have been associated with the Jameson
packing-house ever since it was built?

A. Up till last November.

Q. 5. When you severed your connection?

A. Yes, sir.

Q. 6. What was your position in the packing-

house ?

A. When it originally started, I was my brother's,

representative. The Fay Company ran the house,

and I was his representative, in the house. Later I

was foreman of the house when he ran it himself.

Q. 7. From what time does your familiarity with

the fruit [289] packing industry date?

A. From '98 continuously up to last November.
For the last four or five years I have not had so

much to do with the house proper, but have been
there more or less.

Q. 8. From '98 up to last November, are you
familiar with the machinery employed in the pack-
ing-house? A. Yes, sir.

Q. 9. Are you familiar with the machinery em-
ployed in the packing-houses for the sizing of fruit ?
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A. Yes, sir.

Q. 10. Do you understand the operation of this

machinery? A. Yes, sir.

Q. 11. Familiar generally with all classes of ma-

chinery related to the packing-house industry?

A. Yes, sir.

Q. 12. Can you state what form of machinery, if

any at all, was employed in the packing-house at the

time you became associated therewith, for the sizing

or grading of fruit?

A. The only thing at that time that we had was a

rope-and-roller grader.

Q. 13. What do you mean by a rope-and-roller-

grader ?

A. I mean a grader where the fruit is conveyed by

a rope, and there are rollers parallel with the rope

which conveyed the fruit, which turn away from the

fruit and keep it turning all the way, and the rollers

are different sizes so as to allow the fruit to drop

through—the different sizes of fruit to drop through

w^hen they come to their proper openings, and the

openings controlled by adjustments in the rollers,

and the roller turns away from the belt that conveys

the fruit. [290]

Q. 14. You have referred to said apparatus by

the term rope-and-roller sizer. Was there any other

name by which that sizer was known on the market

at that time?

A. It was known as the California grader. The

common term was rope-and-roller grader.

Q. 15. You state that the openings were controlled



242 Fred Stebler vs.

(Deposition of T. C. Jameson.)

by the adjustments of the rollers. I now ask you to

explain a little more specifically what you mean by

"controlled by adjustment of the rollers."

A. There were castings which permitted of slid-

ing out and enlarging the openings between the roller

and the grader—and the rope—between the roller

and the rope.

Q. 16. What time was that machine employed in

connection with the packing-house?

A. It was employed continuously from, I think,

about December, '98,-1 can't tell you the exact

month—it may be November. I don't know. From
the latter part of 1898 until about a year and a half

ago.

Q. 17. Was it in continuous use all that time ?

A. Yes; it was in continuous use all that time.

That is, there were some little alterations made in

it, but it was in continuous use.

Q. 18. Did it successfully handle the grading or

sizing of the fruit?

Mr. LYON.—Objected to as calling for the conclu-

sion of the witness and not for a statement of fact.

A. Yes, sir.

Q. 19. (By Mr. ACKER.) Are you able to state

whether that machine successfully handled the fruit

that was packed in [291] your house?

A. Yes, sir.

Q. 20. Did it do so? A. Yes, sir.

Q. 21. Approximately what extent or quantity of

fruit was sized or graded?

A. Well, we varied. We figured that we could
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pack a car and a half a day on it.

Q. 22. During the packing season?

A. Yes, sir.

Q. 23. How were the rollers of the sizer arranged?

You say you had adjustable rollers. How were the

rollers arranged relative to the belt or rope that you

refer to ?

A. They were parallel to the belt, and were end

to end.

Q. 24. What do jow mean by the expression ''end

to end" as used in your last answer?

A. I mean that they butted up to each other and

only were separated by the casting which controlled

the adjustment.

Q. 25. By the casting which controlled the adjust-

ment, do you mean the bearing of the rollers ?

A. No ; the casting controlled the bearing, but the

casting was not the bearing. Well, it practically

was part of the bearing.

Q. 26. Do you know whether or not the rollers

were mounted in bearings ?

A. They set in bearings. I don't know just how
that expression "mounted in bearings"—they set in

bearings.

Q. 27. Why did you discontinue the use of that

machine a year or a year and a half ago as you have

testified to? [292]

A. There were two reasons. One was that the

machine was more or less worn out and the other rea-

son was we wanted a larger capacity.

Q. 28. What machine did you install, if any at all,
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to take the place of the California sizer about which

you have testified?

A. We installed a machine built by Mr. Parker.

Q. 29. So far as grading of the fruit is concerned,

how did the sizing as carried out by the California

sizer compare with the sizing as carried out on the

Parker machine that you are now using?

Mr. LYON.—Objected to as indefinite and uncer-

tain, in that it does not appear from the question

what is meant by the term "character of sizing."

A. We couldn't notice a great deal of difference.

Q. 30. (By Mr. ACKER.) I will ask you to ex-

amine a model which has been marked for identi-

fication, Mr. Jameson, and state, if you can, how
the same compares with the sizer that you state was

in use at your packing-house from 1898 up to a year

or so ago? A. The principle was the same.

Q. 31. Asking you again to examine the model

marked for identification, can you state whether the

same discloses a fruit-grading machine having a run-

W'ay formed of two parallel members?

Mr. LYON.—Objected to as calling for the conclu-

sion of the witness and not the best evidence. The

model speaks for itself.

Q. 32. (By Mr. ACKER.) Can you state whether

the model discloses [293] one of those members

as consisting of a series of end-to-end rollers ?

Mr. LYON.—The same objection; and on the fur-

ther ground that the term "end-to-end" as used in

the question is indefinite and uncertain.

A. Yes, sir.
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Q. 33. (By Mr. ACKER.) Does the model dis-

close guides or brackets carrying the rolls ?

Mr. LYON.—The same objection.

A. Yes, sir.

Q. 34.,. (By Mr. ACKER.) Does it disclose means

for adjusting the brackets or guides?

Mr. LYON.—The same objection.

A. Yes, sir.

Q. 35. (By Mr. ACKER.) How do those parts

compare with the co-operating parts of the California

sizer used in your packing-house from 1898 as you

have testified? A. Practically the same.

Q. 36. You are thoroughly familiar with the con-

struction and operation of the device which was

used in your packing-house from 1898 as testified to ?

Mr. LYON.—Objected to as leading.

A. I certainly am.

Q. 37. (By Mr. ACKER.) Can you state, Mr.

Jameson, whether that sizer as used in the packing-

house from 1898, as testified to by you, was a fruit

grader having a run-way formed of two parallel

members, one of said members consisting of a series

of end-to-end rolls, brackets carrying the rolls, guides

for the brackets, and means for adjusting the brack-

ets upon [294] the guides?

Mr. LYON.—Objected to as leading and not the

proper method of proof, and incompetent and not

the best evidence, and calling for the conclusion of

the witness and not stating the facts.

A. Yes, sir.

Q. 38. (By Mr. ACKER.) How many of such
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sizers did you have in use in your packing-house dur-

ing the times testified?

A. We had one at first, and later one and a half

;

what we called one and a half. In other words, a

double one with two run-ways, and later one with one

run-way.

Q. 39. By a double one, you mean a grader with

two run-ways?

A. Yes, sir ; a grader with two run-ways and later

an additional one with only one run-way.

Q. 40. When was the additional one or the one

with one run-way or the single grader installed?

A. 1903.

Q. 41. Was the machine which you had in use at

your plant and known as the California grader,

capable of handling the fruit to the same extent as

you can handle fruit by the Parker grader which was

installed ?

Mr. LYON.—Objected to as leading and incom-

petent, calling for the conclusion of the witness and

not for a statement of facts, and incompetent and

no foundation laid.

A. I can't answer that absolutely to my own

knowledge.

Q. 42. (By Mr. ACKER.) I call your attention

to this exhibit, photo Upland sizer, introduced in

evidence, and ask you to state how the device dis-

closed thereby compared with the California sizer

as used in your packing-house during the [295]

time specified.

Mr. LYON.—Objected to as incompetent and not
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the best evidence, and not the proper method of

proof.

A. Apparently identical.

Q. 43. (By Mr. ACKER.) Is that California sizer

which you have testified to as having been used in

your packing-house, in existence to your knowledge

at the present timef A. I can't say.

Q. 44. You have no knowledge one way or the

other? A. No, sir.

Q. 45. How was the rope member of that sizer

sustained, Mr. Jameson?

A. It was over two pulleys, at either end of the

machine, and ran along a groove on the upper end
and hung loose over the pulley at the lower end.

Q. 46. That is, I understand you, it ran through
a grooved guide? Did or did not the rope consti-

tute the propelling element or member of the grader ?

Mr. LYON.—Objected to as leading.

A. The rope conveyed the fruit, as I stated in my
original statement.

Q. 47. (By Mr. ACKER.) Can you state whether

or not the run-way of the grader was an open one ?

A. Yes, sir; it was open.

Q. 48. What was the purpose of the provision

which was provided for adjustment of the grading

rolls toward and from the rope member of the

grader ?

Mr. LYON.—Objected to as incompetent, no

foundation laid, the witness not having qualified to

answer the question, and [296] it not appearing
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that he had anything to do with the manufacture of

the machine or the installation thereof.

Q. 49. (By Mr. ACKER.) Did you not state that

you had control of the operation of these machines ?

A. Yes, sir. To enlarge or diminish the opening

between the rollers and the rope, so as to control the

sizes.

Q. 50. Can jou state whether or not the Califor-

nia sizer of the type which you have testified to was

a well-known sizer in use in this market or in the

packing-houses 1

A. I know of several packing-houses at that time

when I started—at the time I spoke of—and I knew

of no other grader at that time.

Q. 51. What packing-houses, for instance?

A. Well, the packing-house of the Sunset Fruit

Company of Corona, especially. I can't recall any

others definitely. It w^as then known as the Queen

Colony.

Q. 52. Where is the packing-house of W. H. Jame-

son located? A. Located at Corona.

Q. 53. Did you o}oerate personally these machines

in the packing-house? A. I did.

Q. 54. From 1898, as I understand?

A. From 1898^—I can't give you the exact time

when I ceased personal supervision of the house

proper. I can't give the exact date of that. It was

for a number of years.

Q. 55. And those California graders, starting first

with the double grader and then the double grader

assisted by the single grader, took care of the entire
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pack of the house, or the sizing of the fruit during
the times you have mentioned? [297]

A. Yes, sir.

Cross-examination.

(By Mr. LYON.)

Q. 56. You say you are now using a Parker
grader in the Jameson packing-house?

A. Yes, sir.

Q. 57. Built by George D. Parker of Riverside?
A. Yes, sir.

Q. 58. You have been notified that the same is

claimed to be an infringement of the Robert Strain
reissue patent, owned by Mr. Stebler?

A. I have not been personally notified of that.

Q. 59. Your concern has ?

A. I am not sure of that. I have so understood.
I don't know it of my own personal knowledge.

Q. 60. And you understand that that is the ma-
chine that is involved in this litigation ?

A. Yes, sir.

Q. 61. And that if a decree is rendered in favor
of Mr. Stebler in this suit, your company will be

liable for infringement of the same patent ?

A. I am not in the company now. I have nothing

to do with it.

Q. 62. This Sunset or Queen Colony grader, did

it have one long roller in one piece, or was it also

made up in sections like the model ?

Mr. ACKER.—I object to the expression "sec-

tion" as employed by counsel, unless he explains to

the witness what he [298] means by sections.
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Q. 63. (By Mr. LYON.) The model before you

marked "Model California sizer" has a roller mem-

ber on each side of the run-way or double run-way

made up of three wooden sections, has it nof?

A. Yes, sir.

Q. 64. Was the grader which you first used in

1898 or thereabouts composed of three similar

wooden sections'? A. Xo, sir.

Q. 65. How many? A. Two on each side.

Q. 66. And how many steps were there on each

of those rollers or sections?

A. My impression is that there were four.

Q. 67. And you could adjust the whole roller

toward or away from the rope, could you not?

A. The whole roller or the whole section ? Which
do you mean?

Q. 68. The whole roller.

A. We could adjust each section or the two sec-

tions as one.

Q. 69. You could not adjust any one of the four

stepped portions of the section with respect to the

section next to it of that roller, could you?

A. No.

Q. 70. In other words, you could not get an indi-

vidual adjustment for each individual grade?

A. No, sir.

Q. 71. In 1903, from whom did you get this single

or one run-way grader? [299]

A. We built it ourselves. That is, we had a man
employed and it was done by day labor.

Q. 72. After you had used what you call rope-and-
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roller graders or the double grader with two sections

having four steps on each section, as you say, did

you not lengthen that grader out by adding further

sections to itf A. Yes, sir.

Q. 73. How many sections did you add to if?

A. We added two more sections to each side, so

that each side had four sections instead of two.

Q. 74. And you connected it in the same manner?

A. Yes, sir.

Q. 75. When was that done ?

A. That was done in 1903.

Q. 76. Each one of those sections was a stepped

roller? A. Well,

—

Q. 77. I mean by "stepped," having four portions

of different diameters.

A. In the rebuilt one, do you mean?

Q. 78. Yes. A. No.

Q. 79. How many sections ? A. Two sections.

Q. 80. What did you do with the rollers that were

in the original machine?'

A. I think I used them for firewood.

Q. 81. Will you look at the bracket supporting the

sections of the wooden rollers in this model marked

here "California sizer," and state whether or not

those brackets are [300] the same as were used

by the Jameson packing-house.

A. Yes; practically the same.

Eedirect Examination.

(By Mr. ACKER.)
Q. 82. Mr. Jameson, when you used the expression
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"sections" in reply to a question of counsel, did you
mean the same parts heretofore referred to as end-

to-end rollers? A. Yes, sir. [301]

[Deposition of F. K. Adams, for Defendants.]

F. K. ADAMS, a witness produced on behalf of

the defendants, being first duly sworn, according to

law, testified as follows, to wit

:

Direct Examination.

(By Mr. ACKER.)
Q. 1. State your name, age, residence and occu-

pation.

A. Fifty-eight years of age ; my legal residence is

Los Angeles. That is where I vote. My occupation
is manager of packing-house.

Q. 2. Of what packing-house?

A. West Ontario Citrus Association of Narod.

Q. 3. How long have you been manager of said

association ?

A. Two years and a half for that association.

Q. 4. What was your occupation prior to the
management of the West Ontario Citrus Associa-
tion ?

A. For two years and a half prior to that I was
in the real estate business.

Q. 5. And prior to that?

A. Seven years I was manager of the Pomona
Fruit Growers' Exchange, and two years assistant

manager of the Pomona Fruit Growers' Exchange.

Q. 6. When did you become identified with the

Pomona Fruit Growers' Association? What year?
A. In 1906, I think it was.
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Q. 7. Are you familiar with the fruit industry in

the southern portion of the state % A. Yes, sir.

Q. 8. Are you familiar with the machinery used

in connection [302] with the fruit industry in this

State'? A. Yes, sir.

Q. 9. Are you familiar with that class of machin-

ery known as sizers of fruit ? A. Yes, sir.

Q. 10. What experience have you had in connec-

tion with sizers of fruit?

A. During the twelve years of my work in pack-

ing-houses I have used them constantly.

Q. 11. Using them in what packing-house?

A. In the Fruit Growers ' Exchange packing-house

and the West Ontario Citrus Association packing-

house.

Q. 12. What type of sizer was used in the Pomona

packing-house ?

A. During the time I was there the California

grader.

Q. 13. What do you mean by California grader?

A. It is a sizer consisting of a rope running in a

groove to carry the fruit forward, and two or three

rollers running parallel with that, with steps on

them, making the different sizes.

Q. 14. How were the rollers arranged relative to

each other?

A. Abutting on one another at the ends.

Q. 15. That is, the ends of adjacent rollers

abutted?

A. Well, practically so. There was perhaps a

quarter of an inch for adjustment, but they were
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practically close together.

Q. 16. What do you mean by "for adjustment"?

A. A little variation in the length of the roller for

a [303] new roller to be placed in. But it was

practically close together, so that the fruit would not

catch on any division between two rollers.

Q. 17. Where and when was that type of machine

first used to your knowledge?

A. I commenced using them in 1906.

Q. 18. 1906? A. 1896, I mean.

Q. 19. Where? At what house?

A. The Pomona Fruit Growers' Exchange pack-

ing-house.

Q. 20. Did you have charge of the machine?

A. Not the first two years. I worked it a great

deal myself, but I was assistant manager and did not

have charge at that time. It ran by foot-power and
I did a good deal of running it myself.

Q. 21. That was the first couple of years?

A. Yes, sir.

Q. 22. How about after that?

A. After that I had entire charge of the house and
all machinery.

Q. 23. And you are thoroughly conversant mth
that machine ? A. Yes, sir.

Q. 24. Was it in continuous use as a sizer by the

packing-house ?

A. It was during the nine years that I was in the

house to mj knowledge.

Q. 25. Dating from the year 1896?

A. Until 1905.
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Q. 26. Can you state whether it was a successful

machine [304] in its operation, as far as related

to the grading of fruit or the sizing of fruit?

Mr. LYON.—Objected to as leading and calling

for the conclusion of the witness, and not for a state-

ment of fact.

A. Relatively speaking, it w^as successful. It was

the best at that time in the market.

Q. 27. (By Mr. ACKER.) And handled the fruit

during those years ? A. Fairly well
;
yes.

Q. 28. I call your attention to a model marked for

identification, and ask you to examine the same and

state how it compares with the device you have stated

was used in the Pomona packing-house from 1896.

Mr. LYON.—Objected to as incompetent and not

the best evidence, no foundation laid for the intro-

duction of secondary evidence, and as incompetent,

no foundation laid, the witness not having qualified

to answer the question.

A. The one that was put in in 1896 consisted of

only two rollers on a side. The one that was put

in later had the three rollers. Aside from that, this

is practically a model of the sizer.

Q. 29. (By Mr. ACKER.) That is, practically a

model of the sizer that was used in the Pomona
packing-house under your supervision %

Mr. LYON.—The same objection.

A. Yes, sir.

Q. 30. (By Mr. ACKER.) How many of those

sizers did you have in the packing-house, if more
than one? A. Two. [305]
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Q. 31. Are those sizers in use at the present time ?

A. One of them is.

Q. 32. What other form of sizer have you in use

in the packing-house at this time?

A. What we commonly speak of as the Stebler

sizer and the Parker sizer.

Q. 33. I direct your attention to a photograph

which has been introduced as Defendants' Exhibit

Photo of the Upland Sizer, and ask you to state how
that compares with the machine jow have referred

to as the California sizer.

Mr. LYON.—Objected to as leading, incompetent,

not the best evidence, no foundation laid for the in-

troduction of secondary evidence, and as calling for

a conclusion of the witness and not a statement of

facts, and the witness not having qualified to answer

the question.

A. The photograph is a little misleading. I take

it that this is in three sections with the steps the

same as that is. It has the appearance of the rollers

being the same size in the photograph. But I take

it that it is probably in steps the same as that.

Otherwise the general construction of the machine

is identical with the second one that I referred to.

I should judge that it is simply due to the perspec-

tive on which the photograph is taken.

Q. 34. (By Mr. ACKER.) What composed the

inner member of the grader?

A. A rope rolling in a groove.

Q. 35. What composed the opening member of the

grader ?
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A. In the first one two rollers end-to-end, and in

the second one three rollers the same as the model.

[306]

Q. 36. Was there any provision made for varying

the size of the apertures for the sizing of the fruit?

A. Adjustable by brackets.

Q. 37. When you say "adjustable," do you mean
the rollers were adjustable?

A. The rollers w^ere adjustable
;
yes, sir.

Q. 38. I understand you to state that the rollers

were mounted end-to-end?

A. They were end-to-end, yes, sir.

Cross-examination.

(By Mr. LYON.)

Q. 39. You say one of these California graders is

still in use at the present time ? A. Yes, sir.

Q. 40. For what purpose? A. Grading fruit.

Q. 41. Where did you procure that particular

grader? A. I can't say.

Q. 42. To refresh your recollection, is it not a fact

that you procured that grader from Stebler & Gam-
ble of Riverside, California ?

A. I don't recall where it was purchased.

Q. 43. One of the graders that you have referred

to as the California graders was secured from Mr.
Fred Stebler 's firm at Riverside, was it not?
A. I don't know.

Q. 44. You mean that you can't remember?
A. I don't remember. [307]

Q. 45. When did you get the first one of those

graders ?
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A. In the fall or early winter of 1896. That win-

ter of tliat season of 1896-7.

Q. 46. From whom?
A. That was bought in San Francisco. I don't

recall the name of the concern.

Q. 47. I believe that association is using two of

Mr. Stebler 's sizers and one of the Parker sizers.

A. The association that I am connected with, yes,

sir. But that association used the Pomona sizer.

Q. 48. Do you know what the Pomona Associa-

tion is using at the present time ?

A. They are using that one old California sizer.

What the balance of their outfit is, I am not prepared

to say.

Q. 49. When did you last see this sizer?

A. This morning.

Q, 50. And it was in use?' A. Yes, sir.

Q. 51. You did not take the pains to notice what
other sizers they had in that packing-house ?

A. No, I did not.

Q. 52. Do you know whether they have more than

the one ? A. I know they have six.

Q. 53. Isn't it a fact that the other five are Steb-

ler sizers?

A. I can't say of my own knowledge whether they

are all Stebler sizers.

Q. 54. Part of them were?

A. Part of them are. [308]

Q. 55. And in each one of those Stebler sizers each
roll is individually adjustable toward and from the

longitudinal moving rope, is it not ?
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A. I can't say as to the details of their sizers. I

simply take it for granted that they are like mine.

But I never used those sizers in that house.

Q. 56. If they are like yours, they are as set forth

in my last question? A. Yes.

Q. 57. Now, in these old California sizers you say

that the roller member of the run-way was made up
of three rollers or sections ? Is that true %

A. Three rollers; yes, sir.

Q. 58. Was each one of those sections or rollers

the same diameter throughout its length?

A. No, sir.

Q. 59. Describe each one of those sections.

A. They consisted of—we call them steps, begin-

ning with the largest and dropping an eighth of an
inch or a quarter of an inch in diameter, for each
size.

Q. 60. How many steps were there on each one of

those sections or rollers? I am referring now to the

graders or sizers which you have called the Califor-

nia sizer, and used by you from 1897 to 1906.

A. On one sizer I think there were five steps on
each, but I am not positive whether it was four or

five. We packed about eight or ten sizes, and there

was one to each size. On the second one that we
bought, of which this is a model, there were three to

each roller. [309]

Q. 61. When you say in your last answer "of
which this is a model," you refer to the model Cali-

fornia sizer which is before you?
A. Yes, sir.
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Q. 62. It is a fact, is it not, Mr. Adams, that in the

California sizers referred to by you, if 3^011 adjusted

one of those sections or rollers, as you seem to prefer

to term them, toward or away from the rope or

travelling belt, you adjusted each one of the open-

ings formed by the several steps of that section or

roller, did you not?

A. Adjusted one end of each roller.

Q. 63. And it was not possible to adjust each in-

dividual size separatel}^, was it? A. No, sir.

Q. 64'. The roller or sections of roller, whichever
way you prefer to term it, which was nearest the

receiving end of the grader, had all of its steps of

larger diameter than the first step of the next suc-

ceeding roller or section, did it not?

A. Yes, sir.

Q. 65. So that it was tapered down by these grad-

uated steps to the end of the machine ?

A. Yes, sir.

Q. QQ. You say you are now using two of the Steb-

ler machines? A. Yes, sir.

Q. 67. And one of Parker's machines?

A. Yes, sir.

Q. 68. From whom did you get the Parker ma-
chine ?

A. The Parker Machine Works at Eiverside.

Q. 69. Your company has been notified that Mr.

Stebler [310] claims that such machine is an in-

fringement of his patent, has it not?

A. Yes, sir.

Q. 70. You are using that machine without any
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license or consent from Mr. Stebler?

Mr. ACKER.—To which we object as immaterial

whether he is using it ^with or without Mr. Stebler 's

license.

A. As a matter of fact, we are not using it now,

because we don't need it. We are only using two

sizers, but that is a simple matter of convenience.

Q. 71. (By Mr. LYON.) But you have it?

A. Yes, sir. If we used three we would use that.

Q. 72. You are using two Stebler sizers?

A. Yes, sir; it is simply a matter of convenience,

running two sizers—two grades of fruit.

Q. 73. By using the word "grade" in your last

answer, you refer rather to quality than to size ?

A. Yes, sir; quality.

Q. 74. Do you know what became of the other of

these California sizers than the one which you say

now was in use by the Pomona Fruit Growers ' Asso-

ciation ?

A. I don't know. I saw it about six weeks ago.

I don't know what became of it.

Q. 75. Do you mean to be understood as saying,

Mr. Adams, that each one of these sections or rollers

as you have termed them, in the old California grader

as used by you, could be adjusted toward and away

from the rope without affecting in any manner the

adjacent roller or section?

A. The answer I believe I gave was that you could

adjust [311] at one end of the two rollers.

Q. 76. That would throw both of these rollers

somewhat out of parallel?
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A. It could not have been used only as you adjusted

the other end of the roller.

Q. 77. In other words, in a practical sense you

had to adjust the roller side of the grader as a whole ?

A. If I may be allowed to point to this, if we sim-

ply adjusted here it threw the whole thing out of

alignment.

Mr. LYON.—The witness places his hand upon
the bracket between the rollers or sections of roll

near the receiving end of the model.

Mr. ACKER.—I would modify that a little. The
witness places his finger on the bracket interposed

between the lower end of the first roll and the upper
end of the second roll of the series of rolls on the

model of the California sizer.

Mr. LYON.—That is all right.

Q. 78. And what would be the effect of throwing

the whole roller out of alignment?

A. It would not properly size the fruit.

Q. 79. That w^ould not be practical in practical

operation of the machine?

A. I don't know just what you mean by that ques-

tion.

Q. 80. I mean it would not be practical to so ad-

just, as you have indicated, one of these brackets, if

you desire to secure the proper sizing of the fruit ?

A. It would not be practical. You would have to

adjust all the brackets. If you adjust one you have

to adjust them all.

Q. 81. Of that one roll? [312]

A. That one side of the sizer.
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Eedirect Examination.

(By Mr. ACKER.)

Q. 82. Suppose I adjust it from the forward

bracket, referring now to the model California sizer,

sustaining the upper end of the first roll. Would

I have to change the adjustment of all the subsequent

brackets ?

A. Not necessarily. It would depend on what you

wanted to accomplish. If there were small sizers

—

if you simply wanted to change the size of your small

sizes, you would simply adjust it at that end and ac-

complish it.

Q. 83. Has your testimony in any manner been in-

fluenced by reason of the fact that you are using a

Parker sizer and that your company has been noti-

fied, as I understand, that the Parker sizer is an in-

fringement of the Stebler sizer? A. No, sir.

Recross-examination.

(By Mr. LYON.)

Q. 84. In the grading of fruit upon what you have

termed the old California grader which you have

explained to us, as used by you from 1896 to 1906,

would it be possible to adjust one size of fruit upon
that grader without changing the adjacent size ?

A. Not entirel}^

Q. 85. That has been found to be an advantageous

thing to do, has it not, to adjust each size separately?

A. It is an advantage; yes, sir. [313]



264 Fred Stehler vs.

[Deposition of F. E. Proud, for Defendants.]

F. E. PROUD, a witness produced on behalf of

the defendants, being first duly sworn according to

law, testified as follows, to wit:

Direct Examination.

(By Mr. ACKER.)

Q. 1. State your name, age, residence and occupa-

tion.

A. F. E. Proud; I live at La Habra; I am a

rancher.

Q. 2. What business are you engaged in at the

present time? A. Ranching and fruit growing.

Q. 3. What time have you been engaged in ranch-

ing business ? A. A little over eight years.

Q. 4. Are you familiar with the machinery used

in connection with the fruit industry, more espe-

cially to packing-houses ? A. I am.

Q. 5. How long have you been familiar with that

class of machinery? A. Since 1890.

Q. 6. Are you familiar with what is known as siz-

ing machinery for fruit? A. Yes, sir.

Q. 7. Over what length of time has your knowl-

edge and experience extended with sizers?

A. Thirteen years.

Q. 8. Are you familiar with the machinery for the

sizing of fruit, more particularly for oranges, as

used in packing-houses throughout Southern Cali-

fornia? A. Yes, sir.

Q. 9. Can you state the various types of sizers

which have [314] been in use during the past
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thirteen years you have been conversant with the

industry ?

A. Yes, sir. The first grader we used was known

as the California grader for grading oranges, con-

sisting of two members; with one belt running in a

groove and a series of end-to-end rollers running

parallel with it ; and the rollers were set on bearings

;

being movable from the belt and adjustable from the

belt.

Q. 10. Are you familiar with the construction of

the machine, so far as operation?

Mr. LYON.—Do you want that answer to stand,

that you are only familiar with one ?

A. If he wants more, I can tell him more.

Q. 11. .(By Mr. ACKEE.) Give the others.

A. AVe used the double-rope grader with a rope on

each side, setting close together at one end and got

wider, and ran the same distance and the same direc-

tion, and whenever it got wide enough for them to

fall through they fell through, I don't remember

what they call that grader now.

Q. 12. Do you mean the double-rope grader!

A. Yes, sir; we use it more for lemons than any-

thing else, because a lemon generally sets up end-

ways, and they were the only grader that graded

lemons to do any good much.

Q. 13. Any others'?

A. That is the only kind that I used. I have seen

others.

Q. 14. You say you have used the two forms of

graders that you testify to? A. Yes, sir.
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Q. 15. A¥ere 5^ou engaged in the packing-house

business? [315] A. Yes, sir.

Q. 16. When and where?

A. I was in Orange, in the Parker packing-house

;

foreman of the house for ten years.

Q. 17. Dating from when?

A. From 1893 to 1903.

Q. 18. What form of sizer was used in the Parker
packing-house ?

A. We had a California grader, the same as I de-

scribed—the first one.

Q. 19. When was that grader first put into use in

the Parker packing-house, to your knowledge?
A. It was there when I went in there.

Q. 20, That was in 1893 ?

A. Ko; the house ran before that—before I went
in there. I can't say just when it was put in.

Q. 21. Was it in use at the time you took employ-
ment with the Parker packing-house?

A. Yes, sir.

Q. 22. That was the year 1893? A. Yes, sir.

Q. 23. For what length of time was the sizer used

in the Parker packing-house?

A. It is still there ; they are using it yet It has

been there to my certain knowledge since 1893. No,
it was used before that, but I can't say how long.

Q. 24. Please describe fully the construction of

that sizer.

A. Well, it was a sizer just like the one on the

table, [316] excepting that it had two rolls on a

side instead of three. This one has three, I see.
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Q. 25. You are referring to this model California

sizerf A. Yes, sir.

Q. 26. You say it was the same as that model ex-

cept two rollers on each side instead of three ?

A. Yes, sir.

Q. 27. And that machine was in use up to what

time ? A. It is in use now ?

Q. 28. At the present time?

A. One of them is. There are two of them there.

Q. 29. And has been used since 1893 to your knowl-

edge? A. Yes, sir.

Q. 30. Did you have anything to do with the oper-

ation of that machine? A. Yes, sir.

Q. 31. What were your duties in connection with

it?

A. I was foreman of the house and I looked after

it in every way. In fact, I rebuilt one of them.

Q. 32. What do you mean by you rebuilt one of

them, and when did you rebuild it?

A. In 1900. I lengthened it out and made it

much longer than it was.

Q. 33. What do you mean by saying that you made

it much longer?

A. I added more rollers to it and made the dis-

tance—made these distances longer. For instance,

these are only four or five inches, and I made them

a foot or more or eighteen or twenty inches, or some-

thing like that. It gave more [317] grading

space and gave more bin space for the packers ; more

room for the packer.

Q. 34. Were there any provisions provided in that
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early grader or sizer—that is, before it was rebuilt
by you—whereby the grades or sizes of the fruits

could be varied—the grade apertures for the fruit
could be varied?

Mr. LYON.—Objected to as leading.

A. The same as I said before ; it was adjustable in
the bearings.

Q. 35. (By Mr. ACKER.) That is, adjustable
relative to its opposing member ?

A. Yes, sir.

Q. 36. In what direction?

A. From or to, as you might move it.

Q. 37. Transverse to the machine or longitudinally
with the machine? A. Lengthwise.

Q. 38. Show me by the model.

A. If you wanted your fruit larger, all you had to
do was to loosen the screw and let it out this way.
That would let the larger oranges pass through up
here. It would give more room between the roller

and rope.

Q. 39. That is, you moved it toward or from the
rope? A. Yes, sir.

Q. 40. How were the rollers of the sizer that was
used in '93 when you entered the employ of the
Parker packing-house, arranged relative to each
other? A. End to end.

Q. 41. What do 3^ou mean by '

' end-to-end '
' ? [318]

A. I mean they came together—the ends of them—
the same as that one.

Q. 42. That is, you mean that the ends of adjacent
rollers abutted substantially?
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Mr. LYON.—Objected to as leading?

A. They are
;
yes, sir.

Q. 4'3. (By Mr. ACKER.) Can you state whether

that machine was a successful operative machine for

the sizing of fruit?

Mr. LYON.—Objected to as leading and sugges-

tive of the answer.

A. It was a successful grader, yes, sir.

Q. 44. (By Mr. ACKER.) What do you mean

by "a successful grader"?

A. I mean that it did the work required to do, and

w^as used for a great many years and no fault was

found with it.

Q. 45. Did you have charge of that machine ?

A. Yes, sir.

Q. 46. I hand you two photographs, Mr. Proud,

and ask you to examine the same and state, if you

can, what they relate to and whether you can identify

them in any manner.

Mr. LYON.—Objected to as incompetent, no foun-

dation laid, the witness not having qualified to an-

swer the question.

A. Yes, sir; I have seen that grader before.

Q. 47. (By Mr. ACKER.) You say you have

seen this grader before ? What do you mean ?

A. That is one of the graders that I rebuilt.

Q. 48. Rebuilt for what house?

A. Jameson's at Corona.

Q. 49. How man}^ grading sizing rollers are dis-

closed by the [319] photographic print?

A. I think this grader had nine sizes on.
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Mr. LYON.—I call counsel's attention to the fact

that the witness has not answered the question.

Q. 50. (By Mr. ACKER.) What do you mean
by nine sizes?

A. I mean that it had nine different sizes of

orang-es. Graded that many sizes.

Q. 51. How many grading rollers are disclosed by
the print ?

A. Four rollers on a side, if I am not mistaken;
possibly five. It has been some time since I have
seen that. There were two sizes on a roll. Prob-
ably there was one had three. I can't say whether
one had three or one had one. Perhaps it shows
there on the photo.

Q. 52. Do I understand you to state that the sizer

employed in the Parker packing-house in 1893 was
the same as the grader illustrated by the model Cali-

fornia sizer, with the exception that it had two end-

to-end rollers instead of three ? A. Yes, sir.

Q. 53. In the reconstructing of that machine, what
w^as necessary or what work was performed by you ?

A. Simply lengthened it out. I didn't change it

in any way, any more than we wanted more bin room
to get on more packers, and in order to do it we had
to have a longer grader.

Q. 54. What was the length of the grader before

being reconstructed by you?

A. About eight feet.

Q. 55. How long was the grader after it was re-

constructed by you ?
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A. Eighteen or twenty feet; I can't say exactly.

[320]

Q. 56. What change was made in the grader, if

any, other than lengthening the rolls'?

A. There was no change made in the principle.

We attached power to it instead of running it by

hand. It originally was run by a foot-treadle, and
we put a power attachment to it.

Q. 57. How did it conform when reconstructed by

you to the roller grader, so far as taking care of the

sizes of fruit that passed over the same?
A. The same thing exactly.

Q. 58. Operated in the same manner?
A. Yes, sir.

Q. 59. Did it operate in the manner set forth in

the model California grader before you?
Mr. LYON.—Objected to as incompetent, no foun-

dation laid, the witness not having qualified to an-

swer the question.

A„ Yes, sir.

Q. 60. (By Mr. ACKER.) When did you say the

machine was reconstructed by you?
A. 1890—no, 1900.

Q. 61. As I understand from your testimony, it

ran from '93 up to 1900 in its original condition ?

A. Yes, sir.

Q. 62. How many of those graders were in use in

the Parker packing-house? A. Two.

Q. 63. Was the California grader, as testified to

by you. a well-known form of grader in this market ?

A. Yes, sir.

Q. 64. Was it used extensively? [321]
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A. Yes, sir.

Q. 65. Does your acquaintance with it date from
1803?

A. I was acquainted with it before that, but that

was when I went into that particular house.

Q. 66. Do you know of any other houses in which
it was used ? A. Yes, sir.

Q. 67. What houses?

A. It was used in two other houses right there in

Orange, known as the Spencer house at present.

One of the oldest houses in town.

Q. 6S. When was it in use in that house ?

A. Well, it was several years prior to 1893. I

can't say exactly how long.

Q. 69. Then does your knowledge and acquaint-

ance with this type of grader extend from 1890 ?

Mr. LYON.—Objected to as leading.

A. Yes, sir ; as far back as that anyway.

Q. 70. (By Mr. ACKER.) But you did not take

charge of the machines, I understand, until 1893?

A. No, sir.

Q. 71. Did 3^ou ever build any of those graders in

their entirety? A. No, sir.

Q. 72. Can you state whether that roller machine

was a fruit-grading machine having a run-way

formed of two parallel members, one of said mem-
bers consisting of a series of end-to-end rolls, brack-

ets carrying the rolls, guides for the brackets and

means for adjusting the brackets upon the guides?

Mr. LYON.—Objected to as leading and calling

for the [322] conclusion of the witness, incompe-
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tent, and not the best evidence.

A. That is what I stated, I think, in answer to your
first questions, that it was.

Q. 73. (By Mr. ACKER.) Then it did contain

that combination of elements ?

Mr. LYON.—The same objection.

A. Yes.

Q. 74. (By Mr. ACKER.) Was the grader to

which you have testified what was known as a double,

grader? A. Yes, sir.

Q. 75. In what did the traveling member of the

grader work ? A. A belt in a groove.

Q. 76. Please examine the model of the California

grader before you and state whether you find in said

model such a form of means of supporting the belt.

A. Yes, sir ; there is the groove for the belt to run
in.

Q. 77. And was it constructed in that manner ?

A. Yes, sir.

Q. 78. Were the rollers that you have testified to

as being end to end, supported in any manner ?

A. They were, yes, sir.

Q. 79. On what?

A. Supported on brackets or bearings, as I call

them.

Q. 80. Bearing brackets? A. Yes, sir.

Q. 81. And were provisions made

—

A. For adjustment, yes. They were made to move
to and from the belt. [323]

Q. 82. What was the purpose of that adjustment?

A. To give the right size of orange ; to grade right.
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Q. 83. Were changes in adjustment made fre-

quently?

A. Not very, no. Different varieties of oranges

are of different shape. Sweets are long oranges and

we have to close it u]) a little. If we were packing

round oranges we would have to open it up a little.

Q. 84'. As I understand, an initial adjustment is

given for each class of fruit '? A. Yes, sir.

Q. 85. And does that adjustment ordinarily hold

throughout the run of that class of fruit ?

A. Yes, sir,

Q. 86. Are you familiar with the grader in use

and known as the Stebler grader ? A. Yes, sir.

Q. 87. So far as relates to the grading or sizing of

fruit, how did the grader that you have referred to

as having been in use in 1893 at the Parker packing-

house, compare to the grading of the fruit in the

Stebler machine?

Mr. LYON.—Objected to as incompetent, calling

for the conclusion of the witness and not for a state-

ment of facts. And the question is further objected

to in that it is indefinite, it not appearing therefrom

what is meant by the term "grading or sizing of

fruit."

A. It is the same principle as this one.

Q. 88. (By Mr. ACKEE.) What do you mean

by "this one"?

A. This California grader here that I have de-

scribed before as the one I have been using since

1890. [324]

Q. 89. Would there be any change affected in the
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grading operation by reason of the extensions which
you made to the grading apparatus?

A. None at all.

Q. 90. So far as the operation of the grading feat-

ures is concerned, does it make any difference

whether it is a power-driven apparatus or a foot-

actuated apparatus or hand-actuated device?

A. Not a particle of difference.

Q. 91. It operates just in the same manner?
A. Yes, sir.

Q. 92. Did I understand you to state that you had
made some repair work in the Jameson house ?

A. Yes, sir.

Q. 93. What was the nature of that work and
when was it performed ?

A. I rebuilt one of these California graders in

1901. I simply lengthened it out the same as I de-

scribed before.

Q. 94. When you say "rebuilt" you mean added
additional rollers? A. Yes; made them longer.

Q. 95. And did that change only go to increasing

the capacity of the machine?

A. It did not increase the capacity of the machine.

It increased the number of packers you could put on

the machine.

Q. 96. That is, you could employ a greater num-
ber of packers with the machine in its lengthened

condition than when it was shortened up ?

A. Yes, sir; we had more bin-room. [325]

Q. 97. And that was brought about by the increase

of the length of the rolls ? A. Yes, sir.
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Q. 98. What type of machine or what was the

machine that was employed in the Jameson packing-

house at the time you added to the grader as you

have testified to?

A. It was a California grader; two rolls on each

side.

Q. 99. You say you had two rolls on each side.

How were those rollers arranged relative to each

other ?

A. End to end, the same as the model.

Q. 100. How were the other parts arranged rela-

tive to the rollers? A. Exactly the same as this.

Q. 101. You mean by that this model California

grader? A. Yes, sir.

Q. 102. Do you know whether or not that grader

was extensively used in the section of the country?

A. I do. It was.

Q. 103. Do you know^ whether it is being used to-

day in any other place than the Parker packing-

house ?

A. It has not been very long since I have seen some

of them. I can't say w^hether they are in use to-day

or not.

Q. 104. Where did you see them, Mr. Proud?

A. There was one in Fullerton.

Q. 105. What do jou mean by Fullerton?

A. The town of Fullerton.

Q. 106. In a packing-house?

A. The Benchley packing-house.

Q. 107. Don't you know it is in use as a matter

of fact in [326] the Benchly packing-house at the
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present time f A. Yes, sir, it is.

Q. 108. Do you know of any other packing-house

where it is being used at the present time ?

A. None except the Parker, no,—in Orange.

Q. 109. I hand you a photograph and ask you to

examine the same and state whether you can identify

the same in any manner whatsoever. Examine that

and state if you can identify the photograph and the

machine as one which you are conversant with.

A. It is the same thing. I don't know if it is the

same machine. It is exactly the same principle.

The same kind of machine. I don't know whether

I ever saw that particular machine or not.

Q. 110. You mean by "the same thing" what?

A. It is a machine with the two rolls on each side,

the same as I built for Jameson.

Q. 111. How does it compare with the device that

was in use at the Parker packing-house ?

A. It is identically the same thing.

Mr. ACKER.—I introduce the print in evidence

and ask that the same be marked as Defendant's

Photo of Parker early roll machine.

Mr. LYON.—Objected to as incompetent and no

foundation laid.

Q. 112. (By Mr. ACKER.) When you used the

name "Parker packing-house" have you any refer-

ence to Mr. Parker who is a party defendant to the

present action? A. No, sir. [327]

Q. 113. Where is the Parker packing-house lo-

cated? A. Orange, Orange County, California.
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Cross-examination.

(By Mr. LYON.)

Q. 114. You say that one of these California grad-

ers is now in use in the Benehly packing-house at

Pullerton, California ?

A. That is what I said, but I think, if I am not

mistaken,—I might possibly be mistaken on that—

I

thought that I said it, that it might be possible that

it was not in use there. I was in the house about a

month ago,

Q. 115. Where is that house located ?

A. In Fullerton.

Q. 116. Whereabouts in Fullerton?

A. Just west of the depot.

'Q. 117. Which side of the track?

A. On the north side.

Q. 118. What other kind of grader did they have

in that packing-house at that time ?

A. I don't remember that. I wouldn't remember

this one, only I was on the side where they had this

little short grader for grading one grade of fruit.

To the best of my recollection it was a California

grader. I might possibly be mistaken.

Q. 119. With a single roller, wasn't it?

A. I think so.

Q. 120. A short machine about eight feet long ?

A. Yes, sir.

Q. 121. Are you positive that that was not in the

Placentia packing-house at Fullerton instead of the

Benehly packing-house? [328]

A. If it was, it was one that was run by Benehly,
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anyway. I think it was called the Benchly Fruit

Compan}^

Q. 122. There is a Placentia packing-house at

Fullerton distinct from the Benchly packing-house?

A. Yes, sir.

Q. 123. Do you know who put in that California

grader at the Benchly packing-house?

A. I do not.

Q. 124. You didn't examine the grader to see if

there was any name there ?

A. No, sir. If I had examined it I would have

been able to state a little plainer.

Q. 125. You have been familiar with this Califor-

nia grader in use since 1890, Mr. Proud?

A. Yes, sir.

Q. 126. Are you not mistaken as to that date ?

A. Not at all.

Q. 127. How do you fix it?

A. I know when I commenced working in that

house, and I know I worked in another house prior

to that where they .had a grader.

Q. 128. To refresh your recollection, I will ask

you if you don't know that the California grader was
manufactured under a patent issued to James T. Ish,

and owned by a San Francisco party ?

A. No ; I don't know that to be a fact.

Q. 129. If I were to call your attention to said

patent and show that it was not issued until 1891,

would this enable you to refresh your recollection as

to when you first saw that [329] grader?

A. No, sir.
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Q. 130. You are relying entirely upon your recol-

lection as to tlie date '? A. Yes, sir.

Q. 131. What date was it that you lengthened out

the grader for Jameson at Corona? A. 1901.

Q. 132. To what extent have you been engaged in

fruit-packing business? Give us a detailed history

of your connection with it.

A. I have been in the business in that one house

for ten years as foreman of the house.

Q. 133. That is, the Parker? A. Yes, sir.

Q. 134. When did you leave the Parker house ?

A. In 19.03.

Q. 135. And then what did jou do ?

A. I went to the ranch.

Q. 136. What was your next connection with the

use or building of fruit graders ?

A. I have not used any since.

Q. 137. What was the occasion of your remodel-

ing or rebuilding or lengthening out the Jameson

grader at Corona?

A. Well, Mr. Jameson saw the one that I fixed for

Parker, and he wanted more room in his, and he

wanted to know if I would fix his over for him. I

told him I would if I could get time. And I finally

found the time and did it.

Q. 138. You never used or operated an improved

California [330] grader or as it is sometimes

called, a Eobert Strain or Stebler grader?

A. No, sir ; I have never seen them.

Q. 139. When did you first see them in use ?

A. In the Benchly packing-house.
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Q. 140. At Fullerton, California?

A. Yes, sir.

Q. 141. In 1901?

A. I can't say the date. Somewheres along there.

Q. 142. It was at the time they were building ma-

chines there in 1901?

A. One of the first that he built.

Q. 143. Wasn't it the first he built?

A. Probably so.

Q. 144. Don't you know that was the fact from

your information at that time?

A. I can't swear that that is the fact.

Q. 145. Are you able to state positively that that

was built in 1900, that you saw the Eobert Strain

grader in the Benchly packing-house ? A. No.

Q. 146. Describe that grader.

A. Well, it is a grader similar to this California

grader.

Q. 147. Referring to the model?

A. Yes, sir. It has a rope in the center the same

as this, and then the rollers on the side are driven

by a shaft which runs the full length of the grader

on the side, and the rollers run with a little belt from
that shaft. But the rollers are all the same size.

That is, not graduated like this. [331]

Q. 148. Any means of adjusting these separate

rollers? A. Yes, sir.

Q. 149. Each roller is separately and independ-

ently adjustable toward and from the belt or rope,

is it not? A. I think they are, yes, sir.

Q. 150. Don't you know they are?
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A. It has been quite a while since I have seen one

of those. I am pretty sure they are.

Q. 151. Now, in the graders w^hich you say you

used from 1893 to 1903 at the Parker packing-house,

in Orange, California, each one of the sections of

w^ooden roller at ,eaeh side of the machine contained

a number of steps of different diameters, did it not ^

A. Each roller did, you say?

Q. 152. Each roller.

A. Each section of the roller ?

Q. 153. Yes.

A. Yes, they had more than one, all of them, I

think.

Q. 154. Did they have three or four or five steps *?

A. You mean the original one or the one that I

built over?

Q. 155. The original one in 1893.

A. They had three and four. Four, I think, prob-

ably.

Q. 156. But if you adjusted one of those sections,

you adjusted the grading space between each of the

rollers, did you not ?

A. To a certain extent, yes. Very little on one

end, though.

Q. 157. You couldn't adjust each grade sepa-

rately, could you ? [332] A. Not accurately, no.

Q. 158. The only wa}" 3"ou could adjust it at all

was b}^ warping the adjustment of the roller out of

alignment with the other sections?

A. Yes, sir.

Q. 159. How^ long have you been out of the fruit
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packing or grader business? A. Since 1903.

Q. 160. How long since jou have been in the old

packing-house of the packing company f

A. I was in there last summer. I was down there

yesterday, but I didn't go into the house. I asked

the parties if the machinery was the same as it was,

and they said yes.

Q. 161. And all your knowledge as to what they

are at present using is based upon what other people

told you?

A. Since this year, yes. I saw it last year myself.

Q. 162. Is it not a fact, Mr. Proud, that the first

orange grader or sizer that you ever saw in which

each individual grade of fruit could be adjusted for

independently of the other was in the Benchly pack-

ing-house in 1901?

A. I can't say as to the date.

Q. 163. When you saw the Eobert Strain grader

that we have referred to in the packing-house at

Fullerton of the E. K. Benchly Company, that was

the first? A. Yes, sir.

Whereupon the further taking of testimony herein

was adjourned until Tuesday, April 30, 1912, at 10

o'clock A. M., at the same place. [333]

On Tuesday, April 30th, 1912, at 10 o'clock A. M.,

the further taking of these depositions was resumed,

pursuant to the adjournment.

[Deposition of H. E. Walcott, for Defendants.]

Whereupon H. E. WALCOTT, a witness pro-

duced on behalf of the defendants, being first duly

sworn according to law, testified as follows

:
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Direct Examination.

(By Mr. ACKER.)

Q. 1. State your name, age, residence and occupa-

tion.

A. Herbert E. Walcott; age, forty-four ; residence,

Pomona, California; occupation, manager packing-

house.

Q. 2. You are manager of a packing-house. What
packing-house ?

A. The Pomona Fruit Growers' Exchange.

Q. 3. How long have you been identified with the

fruit industry, so far as relates to packing-houses,

in this section of the country? A. Since 1893.

Q. 4. How long have you been manager of the

packing-house? A. Since 1905.

Q. 5. Who had charge of the packing-house prior

to your taking it? A. Mr. F. K. Adams.

Q. 6. A¥hat was your position prior to the year

1905?

A. The season of 1900-1901, I was with the San

Antonio Fruit Exchange, when the San Antonio

Fruit Exchange and the Pomona Fruit Exchange

were affiliated. [334]

Q. 7. That is, they are affiliated companies ?

A. Yes, sir.

Q. 8. Did you have any connection with the fruit

industry prior to your association with the San An-

tonio Fruit Exchange?

A. Yes, sir ; between 1893 and 1900 I was in River-

side a year and then at Pomona most of the time, in

the orange business.
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Q. 9. Did you have charge of a packing-house?

A. I had charge and was in business myself for

three years.

Q. 10. That is, in the orange business?

A. Yes, sir.

Q. 11. The packing of oranges ?

A. Yes, sir; three seasons, starting with the year

1893. That would be starting at Eiverside in 1893,

and I was north a year, and then I was in business

myself in 1896.

Q. 12. In 1896, you were in business yourself?

A. Yes, sir.

Q. 13. Engaged in the packing industry?

A. Yes, sir; orange packing.

Q. 14. Having a house of your own?

A. I did.

Q. 15. Where was that house located?

A. Pomona.

Q. 16. Are you familiar with the type of machin-

ery employed in packing-houses in connection with

the packing and sizing of fruit? A. I am.

Q. 17. Did you use in your packing-house in 1896

any machinery for the grading or sizing of fruit?

[335] A. I did.

Q. 18. Please describe what type of machine you

used at that time for the sizing of fruit.

A. A rope-and-roller sizer called the California

sizer. The rope was run in. a groove or slot carry-

ing the oranges and the rollers would consist of two

or more sections end to end, power driven.

Q. 19. What do you mean by "two or more sec-
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tions end to end"?

A. The California sizer was made in two sections

and three sections. That is, on a full sizer. It

would consist of a double amount, on the opposite

side, with a full sizer. They were made in the full

sizer or half sizer. There were two or more sections

end to end, power driyen, on a side.

Q. 20. (By Mr. LYON.) You mean what we call

a double grader? A. Yes, sir.

Q. 21. (By Mr. ACKER.) Made as double grad-

ers or single graders? A. Yes, sir.

Q. 22. By the term "section," please explain

more specifically what you mean, or, explain how a

section differs at all from a roller.

A. A section would be a series of rollers—two or

three—for instance, this grader that you have here

—

'Q. 23. Referring to the model California grader?

A. Yes, sir. That is the model of the California

grader such as was used in the packing-house.

Q. 24. You say such as was used by you in your

packing-house in 1896?

Mr. LYON.—Objected to as not the best evidence,

leading, [336] calling for the conclusion of the

witness and not a statement of facts.

A. The sizer we used in 1896 was two sections.

The rollers were end to end, power driven; and in

1901 was the first with three rollers on a side that I

saw.

Q. 25. (By Mr. ACKER.) Does your knowledge

of a sizer comprising three rollers on a side date

from 1901? A. Yes, sir.
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Q. 26. And where or in what packing-house was

such a type of California sizer used, to your knowl-

edge ? A. The three or two I

Q. 27. The three.

A. In the Pomona Fruit Growers' Exchange.

Q. 28. Is that the packing-house that Mr. Adams
had charge of? A. Yes, sir; at that time.

Q. 29. Is that the only grader that was in use at

the Pomona packing-house ?

A. No, sir ; we had a California sizer the same year

with two sections, used at the same time.

Q. 30. That conformed to the sizer which you used

in your packing-house in 1896 %

Mr. LYON".—Objected to as leading and calling

for the conclusion of the witness and not a statement

of facts.

A. It does.

Q. 31. (By Mr. ACKER.) Please state how you

happened to have knowledge of the use of the sizer

you have testified to in the Pomona packing-house

prior to the year 1901.

A. Being in business in Pomona, in the same busi-

ness—in the same line of business—I was back and

forth at the Pomona [337] Fruit Growers' Ex-

change house.

'Q. 32. How were the rolls—the end-to-end rolls

that you have testified about of the California sizer

—supported ?

A. With a bracket at the center and a bracket at

the end.

Q. 33. Can you state whether or not any means
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were provided for adjustment of the end-to-end

rollers ?

Mr. LYON.—Objected to as leading and sugges-

tive of the answer.

A. Yes, sir; they were adjustable.

Q. 34. (By Mr. ACKER.) What was the pur-

pose of providing adjustment to the rollers?

A. To regulate the size of the fruit.

Q. 35. Were the end-to-end rollers of the Califor-

nia sizers that you have testified to rollers of uni-

form diameter, or were they stejDped rollers?

A. They were stepped rollers on the California

sizer.

'Q. 36. What was the object in stepping the sur-

faces of the end-to-end rollers?

A. To make the several sizes, for the nine sizes in

oranges. Each size was an eighth of an inch in di-

ameter less.

Q. 37. Please examine the model California sizer

before you, and state how it conforms in its construc-

tion and arrangement of working parts to the sizer

which you have testified to was employed by you in

your packing-house in 1896, and known to you to

have been in use in the Pomona packing-house as tes-

tified to.

Mr. LYON.—Objected to as incompetent, no foun-

dation laid, [338] the witness not having qual-

ified to answer the question, and it not being shown

that the witness had an3^thing whatever to do with

the building of the model referred to. The further

objection is made that it is not the proper method of
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proof. The witness should state the facts and the

construction of the sizer he has referred to, and not

compare it with some exhibit with which he has had
nothing to do. The further objection is made that

it is incompetent and not the best evidence.

A. The model before us is a model built after the

model of the California grader.

Q. 38. (By Mr. ACKER.) Will you please de-

scribe in your own language the operation of the

various parts of the sizer which was used by you in

your packing-house during the year 1896 and in the

packing-house of the Pomona company prior to the

year 1901, as you have testified to ?

A. It consists of two or more rollers on a side,

with a rope traveling in a groove. The rollers of

the sizer that we used in 1906 was of two sections on

a side. We also used after 1900 a section of the

same model—the same build—of California sizer,

built in three sections. The section consists of two
or more steps or rollers end to end.

Q. 39. In your answer referring to the grader with

two rollers end to end, you say the year 1906. Did
you mean 1906 '] A. 1896.

Q. 40. Did you use any other type of sizer in your

packing-house, beginning with the year 1896, and in

the packing-house of the Pomona company prior to

1901, other than that which you have described?

[339] A. No, sir.

Q. 41. Did that California sizer which you have
described take care of the entire output of the pack-
ing-house, so far as the sizer was concerned?
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A. Yes, sir.

Q. 42. Will you state approximately what the out-

put of your house was in which you utilized the sizer

in 1896?

A. In 1896, about forty cars. That was in my

own house.

Q. 43. That is, forty cars for the entire season?

A. Yes, sir.

Q. 44. How long was that sizer used in your

house? A. About three years; three seasons.

Q. 45. Is that packing-house still in existence?

A. No, sir. One of them is. The three years it

was in business—it operated one year as a cannery.

The cannery is in existence now\

Q. 46. I had reference to the sizer.

A. Not to my knowledge.

Q. 47. I will direct your attention to two photo-

graphs, one marked "Defendant's Exhibit Parker

Packing-house Sizer" and the other marked "De-

fendant's Exhibit Photo Upland Sizer," and ask you

to examine the same and state if you have any knowl-

edge of the machinery conforming thereto, or

whether you can identify it in any manner whatso-

ever.

Mr. LYON.—Objected to as incompetent, no

foundation laid, the witness not having qualified to

answer the question, and not the best evidence.

A. The photograph that I have before me is a

photograph of the sizer that was in use in the Pomona

Fruit Growers' [340] Exchange house at Po-

mona, and consists of two rolls on a side, end to end.
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Mr. ACKER.—Witness refers to ''Defendant's

Exhibit Parker packing-house sizer.
'

'

A. The one that I have now is one with a section

of three rolls, end to end, on a side. That is a model

of the later one that was used by the Pomona Fruit

Growers' Exchange.

Q. 48. Does the machine portrayed in the exhibit

Parker packing-house sizer photograph conform to

the machine that was used in your packing-house in

the year 1896'?

A. That one of the small sizer, yes, sir.

Q. 49. That is, the one used in the Pomona pack-

ing-house prior to 1900? A. Yes, sir.

'Q. 50. And the other one is a photograph repre-

senting a machine of the three-roll type, end to

end, which was used in the Pomona packing-house ?

A. Yes, sir; and it is still in operation. We still

have a model of that same machine, three rolls end

to end, power driven, in use at the present time.

Q. 51. And its use dates from what time *?

A. To my knowledge, 1900.

Q. 52. Have you at the present time in the Po-
mona packing-house in use any sizer other than the

one you have testified to %

A. We have the California and the Strain or Steb-

ler sizer.

Q. 53. In the Stebler sizer, how are the rolls con-

stituting one member of the fruit run-way arranged ?

A, A continuous set of rolls end to end.

Q. 54. How are those rollers driven? [341]

A. With a power belt.
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Q. 55. A single belt for driving all the rolls?

A. A single belt for driving each individual roll.

Q. 56. That is, each roll is independently power

driven? A. Yes, sir.

Q. 57. Have you ever operated the Stebler sizer

which you testified to without the rolls being power

driven ?

Mr. LYON.—Objected to as leading.

A. They were not operated.

Mr. LYON.—We move to strike the answer from

the record and exclude it from consideration on the

ground stated in the objection, and on the further

ground that it is not responsive to the question.

(The question No. 57 is read.)

A. Only at times when the belt would break, be-

fore we could shut the sizer down to put a new belt

on. We were prepared and kept extra belts hang-

ing near the sizer, so that as soon as a belt breaks

we put them on.

Q. 58. (By Mr. ACKER.) What have you to state

relative to the operativeness of the Stebler sizer in

case the power was not used with the rollers?

A. It would hold the fruit and clog the sizer up.

Q. 59. Would it be an operative device for the

sizing of fruit ? A. It would not size the fruit.

Q. 60. Would it have to be a positive power driven

roll?

Mr. LYON.—Objected to as leading.

A. Yes, sir.

Q. 61. (By Mr. ACKER.) Have you personal

charge of that machine? [342] A. I have.
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Q. 62. And can you describe the action of the

sizer when the belts have broken or have been re-

moved ?

A. When the belts are broken and not in place,
the roller will become dormant and will stop; the
fruit clogs up and squeezes down under the roller,

and the fruit approaching there will jump over into

the different bins—the bins opposite or under where
the roller is dormant.

Q. 63. For what length of time have you operated
the Stebler sizer? A. 1900.

Q. 64. How does the moving member of the fruit
run-way of the Stebler sizer compare with the mov-
ing members set forth in the model of the California
sizpr before you ?

A. The moving member would be a rope traveling.
The opposite would be the rollers—individual roll-

ers—end to end.

Q. 65. How does the grooved guide in the model
California exhibit before you compare with the
guide of the Stebler machine? A. The same.

Q. m. Without the use of power driven end-to-
end rolls, would you consider the Stebler device,
from your knowledge of its working, an efficient and
operative device for the sizing of fruit ?

Mr. LYON.—Objected to as calling for the con-
clusion of the witness and not for a statement of
facts, and no foundation laid.

A. No, sir.

Q. 67. (By Mr. ACKER.) You have several times
throughout the [343] course of your examination
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used the expression "end-to-end rollers," and I

would ask you what you mean by the expression

*' end-to-end rollers."

A. A continuous roll, coming together end to end.

Q. 68. Do you consider the rollers in the Stebler

machine to which you have testified, as being end

to end in the same manner as you have used the ex-

pression in connection with the California grader ?

Mr. LYON.—Objected to as leading.

A. They are.

Cross-examination.

(By Mr. LYON.)

Q. 69. You have used the Stebler sizer since 1900?

A. Yes, sir.

Q. 70. Where ? A. The Pomona house.

Q. 71. Describe that Stebler grader that you have

used since 1900.

A. It consists of two ropes, one on either side of

the center, and running in a groove, with end-to-end

rollers on either side.

Q. 72. The end-to-end rollers are each separate

rolls, are they? A. They are.

Q. 73. And each roll is of the same diameter ?

A. Yes, sir.

Q. 74. And each roll is driven by a belt?

A. By an individual belt. [344]

Q. 75. And you have used that machine since 1900 ?

A. That is the date I stated. That is the date.

Q. 76. Now, was it in 1900 or 1901 that you first

used a California grader with three rollers or three

sections on each side ?
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A. The season of 1900-1901.

Q. 77. And it was the same season that you re-

ceived a Stebler grader? A. Yes, sir.

Q. 78. The dates given in your testimony here this

morning, you are depending entirely upon your

memory for % A. Just from my memory.

Q. 79. When did the Pomona Fruit Growers' Ex-

change put in the Parker sizer ? A. 1910.

Q. 80. And you received notice the same year

that Mr. Fred Stebler claimed that the Parker sizer

was an infringement

—

A. 1910 or '11. We received it in the season of

1910-11.

Q. 81. It was put in in the fall of 1910?

A. Yes, sir.

Q. 82. And you received notice that Mr. Stebler

claimed that the machine was an infringement of his

patent? A. No, sir, I don't think so.

Q. 83. If such a letter was received at the of6ce

of the Pomona Fruit Growers' Exchange in Pomona,
would you have seen it ?

A. I would have seen it.

Q. 84. You have known, though, for some time,

that Stebler claimed that the Parker sizer was an
infringement ? [345 ]

A. I have understood he did.

Q. 85. And that your exchange was liable if it

was an infringement ? A.I have so understood.

Q. 86. How generally in use was the California

grader or sizer prior to 1902 ?

A. I can't state the nmnber of houses, but it was
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quite generally used in the small amount of business

that was done at that time. The orange business

had not got to the size it is now.

Q. 87. And the California grader was the stand-

ard grader during the time I have referred to in the

last question, Avas it not? A. Prior to what year?

Q. 88. 1902. A. Yes, sir.

Q. 89. Has your Pomona Fruit Exchange or any

other packing-house that you have been associated

with put in any new^ California sizers since 1902 ?

A. No, sir.

Q. 90. What have they put in?

A. The Stebler and Parker.

Q. 91. Then, from 1902 up till the Parker machine

came on the market, in the fall of 1910 or season of

1910-11, the Strain or Stebler sizer, being known in

this testimony by both names, was the sizer that w^as

put into use?

A. And the California together. We used both of

them.

Q. 92. But you stated that they put in no new

graders.

A. They had them in prior to that time. [346]

Q. 93. But they put in no new machines after that

time? A. Except the Strain and Stebler.

Q. 94. (By Mr. ACKER.) Do you refer to the

Pomona house?

Mr. LYON.—He is referring to his general obser-

vations as well as the Pomona house.

A. I am speaking about the Pomona house; not

other packing-houses.
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Q. 95. Does the same testimony hold true gener-

ally as to your general observation throughout South-

ern California in all packing-houses?

A. I can't answer that.

Q. 96. Why can't you answer it as to your obser-

vation ?

A. There might be a number that I have not vis-

ited.

Q. 97. Of those that you have visited, does it not

hold true? A. I would say it might.

Q. 98. Answer the question. Does it or does it

not hold true in those that you have observed your-

self? A. Since 1902?

Q. 99. Yes, sir. A. Up to 1910?

'Q. 100. Yes, sir.

A. Most of them, as far as my observation, put in

probably the Strain sizer or Stebler.

Q. 101. Can you give us a single instance where

a new California grader was installed in any pack-

ing-house from 1902 to the fall of 1910?

A. No, sir.

Q. 102. You say that in the California sizer as

you used [347] it from 1893 on, the object of the

adjustment of the roller side of the grader was to

regulate the size of the fruit. Is that true ?

A. To regulate the sizes of the fruit, yes, sir.

Q. 103. Each one of the sections of that roller of

each California grader with which you have been

familiar was composed of more than one stepped

portion, was it not?

A. It consists of two or more, end to end.
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Q. 104. The end-to-end rollers or sections, each

had two or more diameters, did they not?

A. They did.

Q. 105. What was the purpose of having two or

more diameters'?

A. In order to get the required number of sizes

that the fruit w^as commercially packed in.

Q. 106. In other w^ords, each one of tliose sections

w^ould give 3^ou more than one size opening for the

fruit to fall through? Isn't that correct?

A. Each one of the sections w^here the section had

two or more on, it would.

Q. 107. You say they all had two or more on ?

A. Yes, sir.

Q. 108. The Strain or Stehler sizer permits the

independent individual adjustment of each roller

tow'ard and away from the belt or rope, so as to ad-

just each size independently of any other size, does

it not ? A. It does.

Q. 109. In that respect it differed from any other

sizer that you had ever seen before? Is that not

true? [348] A. From the California sizer, yes.

Q. 110. Are you familiar with any other kind of

graders than the Parker, the Strain or Stehler, and

the California sizer, that have been in use in South-

ern California from 1893 to the present time ?

A. I believe there was a sizer gotten out by a

party at Orange that had a belt instead of a roller.

Q. 111. That was Tom Strain?

A. I can't say the make of that.

Q. 112. There w^as a flat horizontal b^lt on which
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the fruit was carried?

A. I think it was carried on two ropes and taken

off with a cross-belt.

Q. 113. Many of those machines in use ?

A. I have seen a few, but I don't know how many.

Q. 114. Do you know where any of them are used

at the present time % A. I couldn 't say.

Q. 115. Are you familiar with the rope grader?

A. I have seen them in use. You mean with more
than one rope on a side?

Q. 116. A grader consisting of two longitudinal

ropes which diverged as they came away from the re-

ceiving end of the grader.

A. I am not familiar with the working of that.

Q. 117. Some of them were used in the early days ?

A. I can't give you the date.

Q. 118. Some of them were in use?

A. Yes; some few years back; it is not very long

since [349] they were in use.

Q. 119. Practically all of them have been displaced

at the present time? A. I can't say.

Q. 120. I mean so far as you know?
A. So far as I know.

Q. 121. You don't know where any of them are

in use at the present time?

A. I can't tell you what houses. I think some out

west of Covina or Glendora or Azusa are used there.

Q. 122. You say that this California grader with

the three-stepped sections on each side is still in use

by the Pomona Fruit Exchange ? A. Yes, sir.

Q. 123. For what purpose ? A. Sizing oranges.
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Q. 124'. Where?
'

A. At the Reservoir street plant in Pomona.

Q. 125. What oranges ?

A. Oranges handled by the Exchange—by the asso-

ciation.

Q. 126. And you have how many Stebler or Strain

sizers in that house at the present time ?

A. Three.

Q. 127. And how many Parker graders ?

A. Two.

Q. 128. How many graders did you have in that

house prior to the time that you put in the Stebler

grader ?

A. That house was built and completed four years

ago. The Stebler sizers were put in then. [350]

Q. 129. Had no sizers before that whatever ?

A. No; it was a new house.

Q. 130. Were those new sizers—the Stebler sizers

—or had they been used before ?

A. One of them.

Q. 131. Which one?

A. The California sizer and one Stebler sizer had
been used.

Q. 132. Where had it been used ?

A. In one other house in Pomona.

Q. 133. How many graders had you in that house

at the time you put in the first Stebler sizer ?

A. We had a branch house at Towne avenue with

one sizer, and two at the Park avenue house.

Q. 134. What kind of sizers did you have in the

Park avenue house ? A. California.
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Q. 135. How many sizers % A. Two.

Q. 136. Where was this first Stebler sizer first in-

stalled?

A. That was under Mr. Adams' management, and
I couldn 't tell you which house.

Q. 137. You don't know what grader or sizer it

displaced? A. No, sir.

Q. 138. What became of the two California sizers

that were in use in the Park avenue house ?

A. One of them was dismantled last June—the

smaller one with two sections—and the other sizer

was taken to the Reservoir street house. [351]

Q. 139. What became of the one that has been in

the other branch house ?

A. That was taken to the Reservoir street house.

Q. 140. Are those in operation? A. Yes, sir.

Q. 141. At the present time? A. Yes, sir.

Q. 142. You have referred to a photograph which

has been shown you and which is marked Defend-

ant's Exhibit Parker packing-house sizer. Do you

know anything about when this photograph was
taken ?

A. Last summer some time, about June or July.

Q. 143. Were you present when it was taken?

A. I was not.

Q. 144. Do you know of your own knowledge any-

thing about the machine it was taken of?

A. Yes, sir.

Q. 145. What machine was it ?

A. The California sizer or grader of the pattern

with two rolls on a side, end to end.
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Q. 146. Where was that machine installed ?

A. In Pomona.

Q. 147. The one that this particular photograph

was taken from? A. Yes, sir.

Q. 148. Who told you so?

A. The foreman, Mr. A. E. Barnes.

Q. 149. You have no personal knowledge of the

fact?

A. Not seeing the photograph taken. [352]

Q. 150. Have you examined the machine that you

have referred to since this photograph was taken,

and compared it?

A. Yes, but not to compare the machine with the

photograph that was taken.

Q. 151. On this exhibit, defendant's photo Upland

sizer, there appear to be three sections on the roller

side of the grader, the one section having two diam-

eters or steps, another section having three di-

ameters or steps, and the third section having four

diameters or steps. Is that correct?

A. That is correct with the model that we have in

use now. The nearest to the intake is 2, and the next

is 3 and the next is 4.

Q. 152. What was the object of lengthening that

machine out ? A. A larger capacity of the bins.

IQ, 153. And why was a larger capacity of the bins

required ?

A. A larger volume of fruit handled yearly.

Q. 154. Who lengthened that machine out ?

A. The manufacturers, I presume.

Q. 155. Who are the manufacturers?



Riverside Heights 0. G. Assn. et al. 303

(Deposition of H. E. Walcott.)

A. Just when that sizer was bought, I can't say.

Q. 156. Then, you have no personal knowledge as
to who lengthened it out ? A. No, sir.

Q. 157. Did you ever lengthen any of those Cali-
fornia sizers out yourself? A. I did not.

Q. 158. Did you ever have any of them lengthened
out for you? A. No. [353]

Q. 159. Or did any of the company that you were
connected with have such work done ? A. No sir.

Q. 160. With all of the California graders that you
hav^e used or seen, the diameters of the roller portion
of the grade-way had from one to two or three sec-
tions, steadily decreasing in diameter from the re-
ceiving end to the discharging end of the run-way,
had they not ? A. Yes, sir.

Q. 161. And in the Stebler or Strain graders, roll-

ers of a single diameter are used?
A. Not altogether. A roller is sometimes cut out

about the center

Q. 162. For what purpose is that ?

A. No purpose—to make the fruit go through the
roll at a certain place.

Q. 163. That is, at the center?

A. Near the center.

Q. 164. And the larger diameter portion of the roll

carries the fruit along till it gets to that particular
place ? A. The rope and roller together.

Q. 165. Are the Parker sizer and the Stebler
sizers of the Pomona Exchange used in the same
packing-house building % A. Yes, sir.

Q. 166. It is a fact that you have been around
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tlirougliout the packing-houses of Southern Califor-

nia a great deal in the last few years'?

A. In some parts. I go around once in awhile.

Not a great deal. [354]

Q. 167. To what extent?

A. I may take a trip probably not every year, but

I would take a trip through some of them. Some in

the immediate neighborhood.

Q. 168. You have attended the managers' meet-

ings of the various packing-houses in the several

years in the last ten years ?

A. No, sir ; I have attended a few times.

Q. 169. When?
A. Managers' meeting at the packing-houses?

Q. 170. Managers of packing-houses have met,

have they not, together at various different times

in the last ten years ?

Mr. ACKER.—Objected to as immaterial, irrele-

vant and on the further ground that it is not proper

cross-examination.

A. No, sir ; not very often.

Q. 171. (By Mr. LYON.) How often have they

met, to your knowledge ?

A. I can't say just how many.

Q. 172. More than once?

A. Not that I know of.

Q. 173. Once ? A. I think they met once.

Q. 174. And your best recollection is that it was

once? A. Yes, sir.

Q. 175. And at such meeting packing-house equip-

ment was discussed, was it not ?
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A. With other things, yes.

Q. 176. The subject of fruit graders as well as
other packing-house equipmmt, was discussed at that
meeting? [355] A. The various equipments.

Q. 177. You had a fair opportunity, and in fact, a
good opportunity, to keep posted on the equipment
generally used in the packing-houses in Southern
California, have you not?

A. I don't know as I have, any very great oppor-
tunity.

Q. 178. Then, you don't pretend to be posted on
what is in general use ? A. Only in a general way.

Q. 179. The first Stebler sizer with the independ-
ently individually adjustable rollers that you used,
was in 1900 ? Is that correct ?

A. I don't think I said in 1900.

Q. 180. I ask you the question if that is not cor-

rect. I didn't ask you what you said. The record
will show what you said.

A. I would like to have the question stated again.
(The question is read.) I didn't use them till 1905,
—until I actually went into the packing-house.

Q. 181. Where did you see them in 1900 ?

A. In passing into the packing-house.

Q. 182. Of the Pomona Fruit Exchange?
A. Yes, sir.

Q. 183. Did you ever see one of those sizers be-

fore that time? A. Not before that, no.

Q. 184. Isn't it a fact that in the Pomona Fruit
Exchange house they used that Stebler sizer prior to

ihQ three-section California grader?
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A. Not to my knowledge. [356]

Q. 185. What do you mean by that answer?

A. I was not personally connected with that house,

only passing in through there, before 1900.

Q. 186. Then, you don't know whether they used

the three-section California grader as you have de-

scribed it, or the Stebler grader, first"?

A. That I can't answer.

Q. 187. You mean that you don't know now w^hich

it was?

Mr. ACKER.—I submit that the witness has an-

swered the question and answered it properly, and

the question now put to the witness is a deliberate at-

tempt to force a different construction on his answer.

Mr. LYON.—An exception is taken to the objec-

tion of counsel as an attempt to instruct the witness,

and it is submitted to the Court that the answer to a

question by a witness in the words "That I cannot

answer" is not an answer to the question, but it may

be read that he cannot answer the question; and I

will ask the question to be re-read to the witness,

and have him answer yes or no, giving any such ex-

planation as he desires after so directly answering

the question.

A. They were put in before I had charge of the

house and I could not answer that question.

Redirect Examination.

(By Mr. ACKER.)

Q. 188. Have you had any occasion to investigate

when the Stebler sizer was installed in the Pomona

packing-house ? A. No, sir.
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Q. 189. Are you positive whether it was in there
during [357] the years 1900, 1901, 1902, or 1903,
that it was first installed ?

Mr. LYON.—Objected to as leading and sugges-
tive.

A. As I have not looked that up, I won't say posi-
tively.

Q. 190. (By Mr. ACKER.) Would the fact that
I direct your attention that the Strain patent did not
issue till the year 1903, in any way serve to refresh
your memory on that point %

Mr. LYON.—Objected to as not redirect examina-
tion, not the proper method of proof, and an evident
attempt to educate the witness, and not a test of the
recollection of this witness as to facts as to which
he is here to testify. This witness is produced to

prove a prior use, and under the rules of evidence
in relation to such defense we submit that this

method of redirect examination is not proper, and
further that it does not appear from the testimony
of this witness that he has any knowledge whatever
as to the date upon which said Strain patent issued
and, therefore, it is assuming facts not testified to

by the witness or within his knowledge.

A. That does not recall my memory.
Q. 191. You didn't have control of the packing-

house at the time the Stebler or Strain sizer was
installed, did you ?

Mr. LYON.—Objected to as leading.

A. No, sir; I did not.

Q. 192. (By Mr. ACKER.) You have been asked
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whether the Pomona association with which you are

connected has been notified as to the fact that the

use by the packing-house of the Parker sizer is

claimed by Mr. Stebler to be an infringement of the

patent owned by him for an improved sizer, and I

will ask whether this in any manner has influenced

your testimony in connection with this case. [358]

A. No, sir.

Q. 193. How did and does the California grader

which you have testified to compare in efficiency as

to the grading of fruit with the Stebler or Strain

sizer ^

Mr. LYON.—Objected to as not redirect examina-

tion.

A. The same
;
practically the same.

q. 194. (By Mr. ACKER.) After an initial ad-

justment has been given the sizing rolls of the grader,

what necessity exists for subsequent change of any

initial adjustment? A. Very little.

Q. 195. How often is a change in the adjustment

of rolls made?

A. No adjustment is changed unless the size of the

fruit runs small. You change them all—you slip

them all one size or two sizes. But as to changing

each individual roll, that is very seldom done.

Q. 196. Does this hold good so far as relates to

both the California sizer and the Strain or Stebler

sizer? A. Yes, sir.

Q. 197. Will the California sizer which you have

testified to as having been used by you during the

years 1896 and subsequent years, handle fruit to the
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same extent as the Stebler or Strain sizer? That
is, as to quantity?

Mr. LYON.—Objected to as leading.

A. No, sir.

Q. 198. (By Mr. ACKER.) Which will handle
the most fruit?

A. I will correct that. The smaller sizer—the
smaller sizer would not; but the larger California—
the three-section—and the Strain, I think is very
little difference. [359]

Q. 199. After an initial adjustment has been given
to the sizing rolls of either the Strain or California
grader, what advantage is possessed by the Strain or
Stebler sizer over the California sizer which you
have testified to, so far as relates to the sizing of
fruit?

Mr. LYON.—Objected to as leading.

A. Practically nothing.

Recross-examination.

(By Mr. LYON.)

Q. 200. You mean to tell me that with the Stebler

sizers that you have used in the Pomona Fruit Ex-
change packing-house, you never at any time during

the grading of fruit adjust one of the rollers?

A. I said very seldom.

Q. 201. What is the purpose of adjusting them
at all?

A. If one should happen to slip; if you want to

set them for the size of the runs.

Q. 202. And you never change it during the run ?

A. No, sir.
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Q. 203. That has been your experience ?

A. Unless the individual roller should slip and

change its position.

Q. 204. Then your idea is that if that roller was

made solid, so that you simply have an adjustment of

the roller from one end to the other—a coincident

adjustment—you would have an equally good ma-

chine as the Stebler machine?

A. If you adjust the end.

Q. 205. Say that the whole roller section moved

as one [360] piece. You would have an equally

good machine as the Stebler machine 1

A. So far as the sizing.

Q. 206. What do you mean by "so far as the siz-

ing" is concerned? Why do you qualify the an-

swer ?

A. In. taking into consideration the capacity, the

longer machine you have—let me have the question.

(Question No. 206 read.) I mean by that the in-

dividual size of the orange.

Q. 207. Didn't you just tell us that the California

sizer with the three sections had the same capacity

as the Stebler sizer?

A. Practically,—running at the same speed.

Q. 208. And you never adjust two of the individ-

ually adjustable rollers of the Stebler sizers to the

same size opening?

A. No, sir. Each one takes care of a bin itself.

Q. 209. Then you never carried the grade of a

given bin to the next bin because it is full ?

A. No, sir.
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Mr. ACKER.—Counsel for defendants now offers

in evidence a printed copy of United States letters

patent No. 399,509, granted F. M. EUithorpe, under
date of March 12, 1889, for an improved fruit as-

sorter. The same is marked "Defendants' Exhibit

EUithorpe Patent."

I also offer in evidence printed copy of United
States letters patent 4'30,031, granted J. A. Jones

under date of June 10, 1890, improved machine for

assorting or sizing fruit, and ask that the same be

marked "Defendants' Exhibit Jones Patent. " [361]

Also I offer in evidence printed copy of United

States letters patent No. 442,288, granted J. A.

Jones, December 9, 1890, for improved machine for

assorting and sizing fruit and so forth, and ask the

same to be marked "Defendants' Exhibit Jones

Patent No. 2."

I offer in evidence a printed copy of United States

letters patent No. 456,092, granted H. H. Hutch-

ins, under date July 14, 1891, for an improved
assorting machine, and ask the same to be marked
"Hutchins Patent."

I also offer in evidence a printed copy of letters

patent 458,422, granted J. T. Ish, August 25, 1891,

improved fruit-grading machine, and ask that the

same be marked "Defendants' Exhibit Ish Patent."

I offer in evidence United States letters patent

465,856, granted H. H. Hutchins under date Decem-

ber 29, 1891, for improved fruit and vegetable as-

sorter, and ask that the same be marked "Defend-

ants' Exhibit Hutchins Patent No. 2."
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I offer in evidence a printed copy of United States

letters patent No. 466,817, granted E. E. Woodward,

under date January 12, 1892, for an improved orange

assorter, and ask that the same be marked "Defend-

ants' Woodward Patent."

I offer in evidence printed copy of United States

letters patent No. 475,497, granted G. A. and C. F.

Fleming, under date May 24, 1892, for an improved

fruit grader, and ask that the same be marked "De-

fendants' Exhibit Fleming Patent."

I offer in evidence a printed copy of United States

letters patent No. 482,294, granted A. C. Burke un-

der date September 6, 1892, for an improved fruit

sizer, and ask that the same be marked "Defendants'

Exhibit Burke Patent." [362]

I also offer in evidence printed copy of United

States letters patent No. 529,032, granted H. C. Jones

under date November 13, 1894, for an improved fruit

sizer, and ask that the same be marked "Defend-

ants' Exhibit Jones Patent 1894."

I offer in evidence printed copy of United States

letters patent No. 534,783, granted A. Cerruti under

date of February 26, 1895, for an improved fruit

grader, and ask that the same be marked "Defend-

ants' Exhibit Cerruti Patent."

I offer in evidence printed copy of United States

letters patent No. 538,330, granted A. D. Huntley

under date April 30, 1895, for an improved orange

sizer, and ask that the same be marked "Defend-

ants' Exhibit Huntley Patent."

I also offer in evidence printed copy of United
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States letters patent 671,646, granted R. G. Bailey

under date April 9, 1901, for an improved fruit

grader, and ask that the same be marked "Defend-

ants' Exhibit Bailey Patent."

I also offer in evidence a printed copy of United

States letters patent 673,127, granted E. N. Maull

under date April 30, 1901, for an improved fruit-

sorting machine, and ask that the same be marked
"Defendants' Exhibit Maull Patent.''

I also offer in evidence a printed copy of United
States letters patent 713,484, granted C. D. Nelson

under date November 11, 1902, for an improved fruit

assorting table, and ask that the same be marked
"Defendants' Exhibit Nelson Patent."

The said letters patent being introduced in evi-

dence for all the purposes of the answer.

Mr. LYON.—Complainant objects to the offer of

Defendants' Exhibit Bailey Patent, Defendants'

Exhibit Maull Patent, and Defendants' Exhibit Nel-

son Patent, on the ground that the same [363] are

incompetent, irrelevant and immaterial for any pur-

poses in this case, the same being issued subsequent

to the application for the patent in suit, and being

in fact subsequent to the invention of the invention

set forth in the patent here in suit by Robert Strain,

and not being a part of the prior art. The objection

is noted to the recital on the face of the printed copies

of these patent exhibits as to the date of filing of

the application therefor, on the ground that the same
is not competent evidence for the proof of such fact,

and not the proper method of proof.
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Mr. ACKER.—Defendants offer in evidence cer-

tified cop.y of file-wrapper and contents of the appli-

cation of Charles Ra5^burn which eventuated in the

grant of letters patent No. 726,756 to Charles Ray-

burn under date April 28, 1903, for an improvement

in fruit graders, the same being the application for

letters patent on the part of Charles Rayburn re-

ferred to in the bill of complaint on file herein, the

application for which letters patent was filed in the

United States patent office prior to the application

of Robert Strain which eventuated in the reissue of

letters patent in suit, and I ask that the same be

marked "Defendants' Exhibit File-wrapper Ray-

burn Application for Letters Patent."

Mr. LYON.—Objected to as incompetent, irrele-

vant and immaterial for any of the purposes of this

case, the same not being a public record but being a

private record, or a secret record, and not subject to

inspection of any person until after the date of the

application by Robert Strain for the patent in suit

and all of such matter being as a matter of fact

subsequent to the filing of the application for the

patent [364] in suit by Robert Strain; each and

every of the statements, matters and things con-

tained in said file-wrapper and contents is objected

to as not the best evidence of the facts therein set

forth, and inadmissible in evidence to prove the

same.

We object to so much of the record as pretends

to set forth that said exhibit is a certified copy of

"the application for letters patent on the part of
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Charles Rayburn referred to in the bill of complaint
herein," the same being volunteered by counsel for
defendants.

Whereupon the further taking of these depositions
was adjourned until 1:30 o'clock P. M., at the same
place. [365]

On Tuesday, April 30, 1912, at 1:30 o'clock P. M.,
the further taking of testimony herein was resumed,
pursuant to the adjournment, the same parties being
present.

[Deposition of George D. Parker, for Defendants.]
GEORGE D. PARKER, a witness produced on

behalf of the defendants, being first duly sworn ac-

cording to law, testified as follows, to wit:

Direct Examination.

(By Mr. ACKER.)
Q. 1. State your name, age, residence and occu-

pation.

A. George D. Parker; Riverside; forty-two; man-
ufacturer.

Q. 2. Manufacturer of what?
A. Packing-house machinery.

Q. 3. Are you one of the defendants in the present
suit? A. I am.

Q. 4*. How long have you been engaged in manu-
facturing packing-house machinery?

A. About twelve years or thirteen.

Q. 5. Where is your place of business located?

A. Riverside.

Q. 6. Are you the proprietor of the Parker Ma-
chine Works mentioned as one of the defendants in
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the present action? A. Yes, sir.

Q. 7. You sa}^ you are a manufacturer of pack-

ing-house machiner}' . What kind of devices are in-

cluded in the packing-house machinery?

A. Box-nailing machines, re-weighers, sizers, and

a general line of machinery used in the handling of

oranges. [366]

Q. 8. Does your knowledge of packing-house ma-

chiner}' and the uses thereof date back of your iden-

tity wdth the manufacturing works of the Parker

machine-shops ?

A. Yes, sir. I might state that I was born in

California, raised in Southern California, and in my
early boyhood our people were among the first to

handle oranges, and we remember the various stages

that the packing-house machinery has been improved

from time to time, beginning with the sizers in which

the rolls were stepped, having usually about nine

stepped portions on each roller. Later on as the

output of fruit increased, it looked impractical to

have one roller longer than three or four feet. The

rollers of the roller-sizers were cut in two, making

the rollers in two pieces. Later it was made in three,

making three rollers end to end. In the early

handling of the fruit the earlier or smaller sizers

were quite often taken to the field and the fruit was

sized and packed without ever entering or being

taken to a house. Later on in the early '90 's, as the

industry grew, some of the earlier packers (like

Earl and Fay) commenced building houses to which

the fruit was hauled from the field and packed in
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the houses. This, of course, was centralizing to a

certain extent and drawing or bringing more than

one grower's fruit to one point, and made it neces-

sary to have a larger output. This made it necessary

to have sizers of larger capacity. Although the

earlier sizers, being rope-and-roller, would handle

as much fruit as the later ones, they were restricted

to the amount of bin-room, and as the amount of

bin-room or bin-space had a great deal to do with

the output of the house, it has been a continual add-

ing of more or longer bins, rather than [367] the

ability to handle more fruit through the sizer. The

California sizers until 1902 or '03 or thereabouts

were considered the best in their line, and were

lengthened out from time to time until they had in

some instances four sections or rollers end to end.

About 1902 or '03 there were a great many sizers

installed that they called overhead sizers. They

WTre built under the Rayburn patent and were set

quite high from the floor, having chutes or spouts

running to the bins on the main floor. This was

principally to get more bin-room. This Rayburn
sizer was an end to end roller or rollers in nine or

ten sections. In that respect only did it differ from

the earlier California sizer in which the sections

were three and four rollers end to end. It is not

very practical to have a wooden roller longer than

four feet, without some tendency to warp. In the

early California sizer, the rope or propelling mem-
ber was carried in a grooved guide, the roller or roll-

ers being power-driven. This holds true of the Ray-
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burn or overhead sizer and also of the Stebler sizer.

I might say in this connection that the Stebler sizer

is known by that name more than the Strain sizer.

The ordinary packing-house man in speaking of the

Stebler sizer knows that it is the one in which
the sections are about nine or ten in number, while

in the speaking of the California sizer he will think

immediately of the old-time ones that have been in

use which the rolls were either in one, two or three

end-to-end rolls, and also power-driven. The Steb-

ler or Strain sizer is identical, having the rope run-

ning in a grooved g-uide, the rollers being power-
driven and continuously in motion. The roller

types or, for that matter, all of the California sizers

[368] or nearly all have been replaced, although

there are still some in use.

Q. 9. Your association with the fruit industry

and, more particularly, in connection with the fruit-

sizing machines, dates from what time 1

A. From early boyhood, commencing from 1886.

Q. 10. And in 1886 what form of apparatus was
employed for sizing fruit, if any at all?

A. I think in 1886 it was what was commonly
known as the Maull—there was another sizer that

was used some, in which there was two rolls with a

spirally wound belt to feed the fruit in.

Q. 11. When, to your knowledge, did the Califor-

nia sizer first come into use in connection with the

sizing of the fruit? A. Along in the early '90 's.

Q. 12. Describe in detail the construction of what

you have termed the California sizer in use in the
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early '90 's, as you have testified.

A. The first California sizer that I have recollec-

tion of was one in which the roller w^as one continu-

ous roll, with stepped portions upon the same. This

roller was adjustable to and from the rope running

in a grooved guide, and by moving the roll to and

from the rope the amount or size of the fruit was

regulated.

Q. 13. Were you familiar with the operation and

work of that sizer that you have testified to?

A. Yes, sir.

Q. 14. Did you operate any of them?

A. Yes, sir. [369]

Q. 15. If so, w^here and when?

A. We have operated these sizers in the field, run-

ning the same with a foot pedal, in the early '90 's.

Q. 16. Do you mean prior to 1892 or '3 or '4?

A. Prior to 1895.

Q. 17. For what length of time was this sizer in

use in connection with the grading or sizing of fruit ?

A. M}^ recollection is that although there were

two or three different types of machines, some in

which there w^ere rollers and some in which the

grading was done by double ropes, it is our opinion

that most of the sizers w^ere of the rope-and-roller

type, and along in the latter '90 's they were almost

universally used.

Q. 18. My question w^as for what length of time

to j^our knowledge did the California sizer which you

have designated as a sizer one member of which con-

sists of a single stepped roller, continue in use ?
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A. I should say for ten or fifteen years. Ten

years, anyway. We might say here that in the

earlier sizers in which there was only one roll, in

which there were steps nine or ten in number, they

were used until the output of the house made it nec-

essary to have longer sizers, and I think as late as

1900 we have seen some of these in which there was

only one roller in use.

(Question 18 read.)

Q. 19. You have stated in one of your previous

answers that the California grader or sizer was also

made in two rolls, and I would ask you to state when,

to your knowledge, the use of a sizer with two rollers

came into use? [370] A. About 1894 or '5.

Q. 20. And you also stated in one of your previous

answers that they were made with three rollers, end

to end. Can you state when the three-roll sizer came

into use?

A. After using the single-roll sizer and making the

same as long as we could, we found that it was not

practical to have that longer than four or five feet

on the outside, and about 1894 or '5 we cut the same

in the middle, making two rollers. And as the out-

put rapidly increased, we made it three rollers, until

in about the jeav 1900 or 1899 they were making

them mostly of three end-to-end rollers.
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Q. 21. Did you ever personally operate or exam-
ine or see in use sizers having embodied therein two
or more end-to-end rolls as one of the sizing mem-
bers? If so, when and where?
A. In the year 1899 we made several trips around

through the country to the various packing-houses,
and in nearly all of these, especially the larger ones,'

the California sizer was used with two or more sec-
tions of rollers end to end. These were in use in
VoiQ Upland Citrus Association, located at Upland,
California, the Pomona Fruit Growers' Association,
located at Pomona, and the Parker Packing-house
at Orange, California, and, in fact, nearly all the
houses that packed any fruit had sizers of this kind,
the California sizer being the one most used at that
time.

Q. 22. When you say the California sizer was the
one mostly used at that time, what do you mean by
the California sizer most in use at that time ?

A. This model on the table here represents the
California sizer as used at that time. This is an ex-
act reproduction of [371] that general type and is

a model of the ones now in use at Pomona and Up-
land, and also there is one in the Benchley Fruit
Company's house at Fullerton.

Q. 23. For what was this model that you have re-
ferred to constructed, or what do you know of its
being constructed?

A. This model was constructed in my shop under
my supervision as an exhibit in this case, being the
best we could do to fully show the construction of
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the California sizer.

Q. 24. Is it a model of any of these working ma-

chines that were in use at any place? I mean, it is

to represent any particular machine?

Mr. LYON.—Objected to as leading.

A. This is the general t}^e of California sizer as

used about 1895 to 1905, and is an exact reproduc-

tion of that type, and is similar to the one in use in

the Pomona house at the present time. It also rep-

resents the California sizer in use by the California

Citrus Association, with the exception only that the

first section

—

Q. 25. (By Mr. ACKER.) That model was made

under your supervision? A. Yes, sir.

Mr. LYON.—Mr. Acker, if you will name the

packing-houses at which you desire to claim the

model here, marked "Model California sizer," is to

represent, I believe that we can stipulate as to it

without any further proof.

Mr. ACKER.—Stipulate that this is one of the old

t}^e California machines in use in the packing-

houses ?

Mr. LYON.—Name the packing-houses and the

date. [372]

Mr. ACKER.—Well, I would suppose that is a

model of the old California sizer used at the Upland

packing-house and likewise at Pomona.

Mr. LYON.—And that it was used with two and

with three and sometimes with four sections of roll-

ers or rollers, whichever you or he wish to term them,

on each side of the run-way?
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Mr. ACKER.—That is correct,—and stepped.

Mr. LYON.—And each roller or section had two
or more steps.

Mr. ACKER.—Two or more steps.

Mr. LYON.—And that the general diameter of the

rollers and succeeding steps decreased about a quar-

ter of an inch in diameter on each succeeding step

as you proceed from the front end to the delivery

end of the machine?

Mr. ACKER.—Yes, sir.

Mr. LYON.—And it might also be taken as stipu-

lated between us that the manner of hanging or

mounting the roller side of the run-way is and was
practically the same in all of the said California

graders which used more than one roller or section

at the side.

Mr. ACKER.—And in use prior to the year 1900.

Mr. LYON.—And in use prior to the year 1900.

Mr. ACKER.—That stipulation is entered into

between counsel, and the model to which the stipula-

tion applies is introduced in evidence as Defendants'

Exhibit Model California Sizer.

Q. 26. Did you supply the machine that is now
used by the codefendant to this suit, namely, the

Riverside Heights Orange Growers' Association?

[373] A. Yes, sir.

Q. 27. Was that sizer made under the protection

of the patent accorded to you by the United States

Government %

Mr. LYON.—The last question is objected to on

the ground that it is leading and that it is incompe-
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tent, no foundation laid, the witness not having qual-

ified to answer the question; and on the further

ground that it is incompetent, no foundation laid,

the witness not having qualified to answer the ques-

tion; and on the further ground that it is incompe-

tent and not the best evidence, calling for a conclu-

sion of law and not the proper method of proof.

Mr. ACKER.—The question is withdrawn.

:Q. 28. I hand you United States letters patent

997,468, granted G. D. Parker, July 11, 1911, for

improved fruit sizer or grader, and ask you if you

are the Parker referred to"? A. Yes, sir.

Q. 29. Is the machine which you manufactured

and sold to the Riverside Heights Orange Growers'

Association constructed in accordance with the in-

vention set forth in said letters patent?

Mr. LYON.—Objected to as calling for a conclu-

sion of the witness and not for a statement of fact;

objected to as leading and as incompetent and not

the best evidence; the question calls for, evidently,

whether the invention is set forth in. said letters

patent. And if counsel understands that the ques-

tion means the mechanical embodiment shown in the

drawings and described in the specifications of said

letters patent, the witness may answer the question

free from objection, the objection being more par-

ticularly to point out to the Court [374] that the

conclusions as to whether the particular invention

is embodied in the machine, is for the Court to de-

termine. A. Yes, sir, it is.

'Q. 30. (By Mr. ACKER.) Have you a model
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representing the device as installed by you in the

packing-house of the Riverside Orange Growers' As-

sociation? A. Yes, sir.

Q. 31. Please produce it. (The witness produces

a model.) Is this model which you produce a model
of the apparatus installed by you at the packing-

house indicated in the former question?

Mr. LYON.—Objected to as leading.

A. Yes, sir.

Q. 32. (By Mr. ACKER.) By whom was the

model made, Mr. Parker, and where and when 1

A. It was made in my shop under my instructions.

It was made several months ago for the purpose of

an exhibit in this suit.

Q. 33. Does it correctly disclose the apparatus as

installed by you at the packing-house of the River-

side Orange Growers' Association?

Mr. LYON.—Objected to as leading.

A. Yes, sir.

Q. 34. (By Mr. ACKER.) Have you a photo-

graph disclosing the apparatus installed by you in

the packing-house referred to in mv previous ques-

tion?

A. That photo correctly represents the installa-

tion.

Q. 35. This is a photograph of a machine installed

by you? [375]

A. Yes, sir ; installed by me in that packing-house.

Q. 36. When was that photograph taken ?

A. I can't state the exact date.

Q. 37. Approximately?
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A. Several months ago.

Q. 38. Was it done under your supervision?

A. Yes, sir, under my supervision.

Mr. ACKER.—I shall introduce that in evidence

and ask that it be marked "Defendants' Exhibit

Photograph of Parker Sizer Installed in Packing-

house Riverside Orange Growers' Association."

Mr. LYON.—We object to the photograph on the

ground that it is incompetent, no proper foundation

has been laid ; and on the ground that it is incompe-

tent and not the best evidence, and subject to our

cross-examination, as there is evidently a discrep-

ancy to a certain extent, at least, between this photo-

graph and those produced on behalf of complainant

and marked "Complainant's Exhibit Photos Nos. 1,

2,3, and 4:'."

Q. 39. (By Mr. ACKER.) Of what was the

photograph taken?

A. The Parker sizer.

Q. 40. Was it taken from the sizer as installed in

the packing-house?

A. Yes. That correctly represents all my sizers.

Q. 41. The question is, was that a photograph of

the sizer as installed by you in the packing-house of

the Riverside Orange Growers' Association?

A. Yes, sir. I think, maybe, this may be of an-

other house ; but they are identical.

Q. 42. Have you in your possession a photograph

of the [376] sizer as installed in the house which

I have called your attention to, and taken of that

machine ?
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Mr. LYON.—Let me ask you one question to clear

this matter up. With the permission of counsel I

will ask Mr. Parker this question

:

Q. 43. If in the Riverside Orange Growers' Asso-
ciation packing-house at Riverside, there have been
more than one Parker grader % A. Yes, sir.

Q. 44. And the original machines or machines that

you first put in there have been partially rebuilt?

A. They have not been rebuilt.

Q. 45. Explain what you mean by that. Give us
a direct answer. There is a difference between the

photographs that we have produced in behalf of the

complainant and the one you are referring to. Now,
originally, the first machine that you put in for the

Riverside Heights Orange Growers' Association,

was like these four photographs, was it not? And
wasn't it changed? I want to stipulate, if I can,

that photograph that you first produced, but I want
to know the history of it, that is all.

Q. 46. (By Mr. ACKER.) Examine these, as

Mr. Lyon has asked the question.

A. The first sizer we put out had an individual ad-

justment for the roller which was a cap-screw on
either end.

Q. 47. Is this photograph that you hand me a

photograph of the machine as installed by you at the

packing-house of the Riverside Orange Growers' As-
sociation ?

A. As installed in that house, yes. I don't know.
I [377] think that is not of that particular—

Q. 48. Have you one of the machine as installed?
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A. This is not of the one in the house.

Q. 49. Have 3'ou one in the house of the Riverside
Heights Orange Growers' Association?

A. This photograph is the one.

Mr. ACKER.—I offer this photograph and ask
that the same be marked Photograph Parker Ma-
chine installed in the Riverside Heights Orange
Growers' Association packing-house, and I will say
to counsel if he has any questions to ask before it is

introduced he can ask them at this time. I ask that
this be marked Defendants' Photo of Machine in-

stalled at packing-house of Riverside Heights Asso-
ciation.

Mr. LYON.—Read that question of mine and if I

can get a yes or no, it will answer the whole thing.

(Question read.)

A. The adjustment to the sizing portion now has

one screw, while at that time it had one on either

end. In the end view Complainant's Exhibit Photo
No. 1, the sprocket chain shows. We now rivet these

together, with the belt covering up the sprocket

chain, or the two edges abutting.

Q. 50. (By Mr. LYON.) And in the model
which has been offered in evidence the chain is illus-

trated by the leather belt underneath the two canvas

belts, is it not? A. Yes, sir.

Mr. LYON.—I haven't any objection. I guess

that is correct.

Q. 51. (By Mr. ACKER.) What is the reason

for the changing of the style of adjustment in the

rolls to which you have referred? [378]
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A. To make it handier. One screw is all that is

necessary to operate in the present model.

Q. 52. That is, you substituted a single thumb-

screw bearing in the middle, for the two screws that

you had originally? A. Yes, sir.

Q. 53. How does the adjustment appearing in the

letters patent granted you for your invention, the

same being United States letters patent 997,468, ap-

pear? A. One in either end.

Q. 54. And does that change make any difference

in the operation or the principle of operation in the

machine ?

A. None, further than that it is a little handier.

Q. 55. As a grader it makes no difference i

A. None whatever.

Q. 56. Please examine the model exhibit before

you, and state whether or not it discloses in the fruit

grader the combination of a plurality of independ-

ently transversely adjustable rotating rollers, a non-

movable grooved guide lying parallel with the plane

which passes vertically and longitudinally through

the center of said rollers, said rollers and guide form-

ing a fruit run-way, a rope in the groove in said

guide, and means to move said rope, the same being

claim No. 1 of the reissue letters patent in suit, and

claimed to be infringed by the Parker machine.

Mr. LYON.—Objected to as calling for an inter-

pretation of a claim in the patent, which is the prov-

ince of the Court to construe and not a proper
subject matter of even expert testimony. On the

further ground, that it is incompetent, [379] no
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foundation laid, the witness not having qualified to

answer the question, and generally as incompetent

and calling for a conclusion of the witness and not

for a statement of fact; and that it is leading.

A. No, sir.

Q. 57. (By Mr. ACKER.) Do you find in the

model a disclosure of a transversely adjustable

roller ?

Mr. LYON.—The same objection as noted to the

preceding question.

A. No, sir.

Q. 58. (By Mr. ACKER.) Do you find a non-

movable grooved guide in the model?

Mr. LYON.—The same objection as noted to the

preceding question.

A. No, sir.

Q. 59. (By Mr. ACKER.) Is there a rope dis-

closed by the model which moves or travels within a

groove in the guide which lies parallel with the

rollers ?

Mr. LYON.—The same objection as noted to the

preceding question.

A. No, sir.

q. 60. (By Mr. ACKER.) Do you find in the

model exhibit of the Parker machine any structural

device conforming to the structural device called for

by claim 1 of the reissue patent in suit?

Mr. LYON.—The same objection as noted to the

preceding question.

A. No, sir.

Q. 61. (By Mr. ACKER.) Does the model ex-
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Mbit disclose in [380] a fruit-grading machine a

run-way composed of two parallel members, one of

said members consisting of a series of end-to-end

rolls, brackets carrying the rolls, guides for the

brackets, and means for adjusting the brackets upon
the guides'?

Mr. LYON.—The same objection as to the preced-

ing question.

A. No, sir; we don't find that.

Q. 62. (By Mr. ACKER.) Does the model ex-

hibit disclose a grading member composed of end-to-

end rolls'?

Mr. LYON.—The same objection as noted to the

preceding question.

A. No, sir.

Q. 63. (By Mr. ACKER.) Are you familiar with

the structural arrangement of the sizer set forth and
described in the reissue letters patent in suit?

A. No, sir.

Q. 64. Have you read the reissue letters patent in

suit and do you understand the same?
A. Yes, sir; I understand the description of the

same as covered by claims 1 and 10.

Q. 65. With your knowledge of the letters patent

and the structural arrangement of the device dis-

closed thereby, and as called for by claims 1 and 10

of the patent, I will ask you to examine the patent,

and, more particularly, claims 1 and 10 thereof, and
state whether or not the exhibit Parker machine dis-

closes a fruit grader conforming to the requirements

of claims 1 and 10, or having the combination of the

co-operating parts called for by said claims.



332 Fred Stebler vs.

(Deposition of George D. Parker.)

Mr. LYON.—Objected to as leading, and incom-
petent, and being addressed to a matter which it is

the province of the [381] Court to determine and
not the proper subject of expert testimony, and as a
question of law. Objected to further on the ground
that it is incompetent, the witness not having qual-
ified to answer the question, and upon the further
ground that it calls for the mere conclusion of the
witness and not for a statement of facts.

A. No.

Q. 66. (By Mr. ACKER.) What do you under-
stand by the expression "end-to-end rollers" as used
in the patent in suit?

Mr. LYON.—Objected to as incompetent ; no foun-
dation laid, the witness not having qualified to an-
swer the question.

A. As shown and described, and as manufactured
and used, this sizer is made for a roller, which is

practically continuous ; in which there is scarcely any
space between the rollers.

Q. 67. (By Mr. ACKER.) What do you under-
stand by the expression "end-to-end rollers"?

Mr. LYON.—The same objection.

A. Absolutely no space between the end of one
roller and the beginning of another. The fruit pass-
ing from one roll to the other without any space be-

tween the same.

Q. 68. (By Mr. ACKER.) How do the rollers in

the model exhibit California sizer appear?
A. They are end to end, and, as it were, abutting,

without any appreciable distance between.
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Q. 69. How does the end-to-end arrangement of
rollers in the California sizer model conform to the

end-to-end arrangement as disclosed by the letters

patent in suit? A. They are identical. [382]

Q. 70. How does the operation of the coacting

parts in the Parker machine as illustrated by the

model exhibit compare with the operation of the

working parts of the sizer of the patent in suit %

A. They are entirely different, and are adjustable

longitudinally of the sizer, each roller being a distinct

sizer, independent of all the others, the sizer or open-

ing for the fruit conforming to the sizes on the run
of the fruit. The sizing portions may be any dis-

tance apart longitudinally of the sizer. In the

Strain or Stebler sizer the rollers abut or form a

continuous roll from end to end.

Q. 71. What purpose is accomplished by the longi-

tudinal adjustment permitted in the Parker machine

of the sizing units'?

A. In sizing for fruit at different seasons of the

year, they run to an excess of one size, making it

necessary that the bins be adjustable where the fruit

may run a large proportion of one size. Of late

years it has been necessary to have what they style

an adjustable bin. In the Parker sizer we adjust

our sizing member longitudinally to conform with
the run of the fruit, and the run of the fruit deter-

mining the size of the bins holding the same. This

makes a very flexiUe if one might use that term, ad^

justable of the bins, allowing a large variation in the
size of the same. In this machine, constructed as it
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is, wo get about fifty per cent more bin-room in rela-

tion to the tloor space occupied than is gotten by

the Strain or Stebler sizer of the present style as

manufactured and installed. The adjustable bin

feature is the principal reason for any changes in the

equipment of the ordinary house as equipped for

packing fruit. The outputs of [383] the same

increasing from year to year, and as installed by the

Strain sizer made in lengths up to 40 feet, there was

no provision made for the adjustment of bins, it not

being practical to make the sizers longer, and the

packing-house people were calling to some extent for

some of the advantages of the overhead or elevated

California sizers, in which the fruit was allowed to

roll down inclined chutes or roll-ways, and could be

switched from one portion of the bins to another.

In this switching or adjustable bin feature, it allows

more packers to pack in a given floor space, and by

making the bins larger, to hold any particular fruit

which may be running to an excess, it allows more

packers to pack from that particular size of fruit.

Q. 72. What is the purpose of the rolls or rollers

appearing in connection with the grading units of

the Parker device as disclosed by the model exhibit f

A. They are buffers or cushions which relieve the

tension or binding of the fruit as it is being sized.

Q. 73. Are you familiar with the construction and

operation of the Stebler sizer as utilized in the pack

ing-honses, and by the Stebler sizer, I mean the sizer

conforming to the sizer in the letters patent in suit f

A. Yes.
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Q. 74. What provision, if any, is made in the Steb-

ler sizer to vary the run of fruit to any given bin or

to permit of the adaptability or adjustment of the

bin to the run of various sizes of fruit ?

A. There is none.

Q. 75. Have you read the testimony given by Fred

Stebler [384] in connection with the present suit ?

A. Yes, sir.

Q. 76. What have you to state regarding the use

of filler-sticks referred to by Mr. Stebler in his tes-

timony ?

A. We do not see how the same could be used, and

the sizer utilized in its entirety.

Q. 77. What do you mean by "not utilized in its

entirety
'

' ?

A. If we use a filler-stick we lose that grading

space.

Q. 78. Do you know of any instance where filler-

sticks have been employed in connection with the

Strain sizer? A. I do not.

Q. 79. How are the end-to-end rollers which con-

stitute one grading member of the Stebler sizer oper-

ated?

A. They are driven by a belt and continuously

driven.

Q. 80. Are they driven by a belt common to all

of the rollers?

A. Each roller having a belt driven from a com-

mon driving-shaft running the entire length of the

machine, and a pulley to correspond with each roller.

Q. 81. Are you sufficiently familiar with the oper-
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ation of the Stebler sizer to state what the effect will

be in connection with the sizing of fruit if the power-

belt of any given grading roller should be removed?

Mr. LYON.—^Objected to as leading, calling for

the conclusion of the witness and not for a statement

of facts.

A. Yes, sir. The moment the belt flies off or

breaks and the roller is not driven, the fruit will im-

mediately clog up and cease to size properly.

Mr. LYON.—I move to strike out all that portion

of the [385] answer to the preceding question fol-

lowing the words, "Yes, sir," from the record, and

exclude it from consideration, on the ground that it

is not responsive to the question. On the further

ground that it is incompetent, no foundation laid, the

witness not having qualified to answer the question.

Q. 82. (By Mr. ACKER.) Have you personally

examined any Stebler machine in operation where

the drive-belt of the rollers or any of the rollers of

the series of rollers have been removed during the

operation of the sizing of fruit?

Mr. LYON.—Objected to as leading.

A. Yes, sir.

Q. 83. (By Mr. ACKER.) When and where, and

please state what the result of that examination was.

A. I have gone several times since hearing Mr.

Stebler 's testimony along that line, and in the Upland

Citrus Association house we threw off the belt, and

the fruit immediately stopped feeding. We have

done the same thing in the Pomona Fruit Growers'

Exchange, and numbers of other houses.
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Q. 84. When 3^ou say 'Sve," what do you mean?
A. I say "we" quite often when I mean "I."

Q. 85. In your last answers, by the expression

'Sve," do you refer to yourself personally?

A. I mean "I."

Q. 86. Do you know of any instance where the

Stebler sizer is placed in packing-houses for the siz-

ing of fruit, wherein the end-to-end rollers are not

power-driven rollers ?

A. I never knew one of the Stehler or Strain sizers

which was not equipped with belts for each roller

w^ithout the roller being mechanically turned. This

holds good in the old [386] California sizer of

years ago. They both operated the same way and

must be driven continuously, else they are not oper-

ating.

Q. 87. Is there any provision made in the Parker

device as manufactured, sold and installed by you,

for power-driven rolls other than the end rolls, for

the propelling and separating fruit ? A. No, sir.

Q. 88. What purpose is served by the powder-

driven end-to-end rollers in the Stebler sizer ?

A. They must be driven turning the rolls upw^ard

to allow the rope or movable member to feed or carry

the fruit along, propelling the same successively to

the several rolls.

Mr. LYON.—I move to strike the answer from the

record and exclude it from consideration as not re-

sponsive to the question.

Q. 89. (By Mr. ACKER.) What do the end-to-

end rollers in the Stebler machine constitute ?
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A. They constitute one continuous roll, as it were

;

no space of any moment being between the ends of

the adjacent rolls, the same abutting end to end.

Q. 90. Would it be practical to arrange the rollers

of the Stebler sizer a distance apart and produce a

practical successful grader for the fruit '?

Mr. LYON.—Objected to on the ground that no

foundation is laid, the witness not having qualified

to answer the question ; that it is calling for a mere

conclusion of the witness and not for a statement of

facts ; and objected to on the ground that it is leading.

A. No, sir.

Q. 91. (By Mr. ACKER.) Please give the reason

for your last [387] answer.

Mr. LYON.—The same objection.

A. If you separate by any distance the second

roller from the first one—any distance larger than

an orange—all the oranges would fall into the bins

and go no further.

Q. 92. (By Mr. ACKER.) What distance apart

are the rolls in the Parker sizer as constructed and

installed by you ?

A. They may be any distance apart. We have

seen the same several feet apart.

Q. 93. What is the normal distance to which they

are separated one from the other ?

A. Two feet, more or less.

Q. 94. That term "more or less" is a little indefi-

nite. I want the normal distance or average separa-

tion.

A. About two feet would be right ; two feet or
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thirty inches. This can be varied at will to corre-
spond with the run of the fruit.

Q. 95. Is it ever varied to such an extent that the
rollers are end-to-end rollers ? A. No, sir.

Q. 96. Do the rollers in ihe Parker machine as
constructed and installed by you constitute one mem-
ber of a run-way for the fruit ?

Mr. LYON.—Objected to as leading.

A. They form an opening which allows all fruit

smaller than that opening to pass beneath. But the
fruit that is larger than that passes onto the next
roller.

Q. 97. (By Mr. ACKER.) How is the weight of
the fruit taken care of in the Parker machine'?
[388]

A. In the Parker sizer we carry the fruit on a
belt, on a slight incline and about eighty-five or
ninety per cent of the weight of the fruit is carried
by the belt, there being very little tendency to crowd
through one of the rolls, the incline being just enough
so that the fruit when it reaches its particular size
will roll under the sizing member or cushion, as it

were.

Q. 98. Does it hold good as to the Stebler sizer?
Mr. LYON.—Objected to as leading.

A. In the Strain sizer the propelling or rope mem-
ber is carried in a groove. In this construction when
the fruit reaches an opening very nearly large enough
to allow it to pass through, the entire weight of the

fjuit tends to force itself through the opening, and
were it not for the fact that the roller is rotating
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continuously the fruit would be injured very badly.

Q. 99. (By Mr. ACKER.) How are the end-to-

end rollers in the Stebler sizer adjusted relative to

the propelling members of the fruit ?

A. They are adjustable horizontally to and from.

Q. 100. By "horizontal" do you mean transverse

of the machine 1 A. Yes, sir.

Q. 101. How are the rolls appearing in the grad-

ing units of the Parker machine adjusted?

A. They are adjustable vertically.

Q. 102. I understand you to state that the purpose

of the adjustment allows the rolls so to increase or

decrease the aperture for the escape of the fruit?

[389] A. Yes, sir.

Q. 103. Does that hold good as to the Stebler ad-

justment as well? A. Yes, sir.

Q. 104. Does that apply equally so to the adjust-

ment permited on the end-to-end rolls of the Califor-

nia sizer as indicated by the model exhibit ?

A. There is no adjustment of the rollers endwise

of the Stebler or Strain sizer. These rollers are non-

movable longitudinally, but abut end to end and are

not adjustable lengthwise.

Q. 105. I think you misunderstood the question.

The question is whether the adjustment permitted the

rolls was for the purpose of; increasing or decreasing

the aperture for the escape of the fruit?

A. In both sizers ?

Q. 106. Yes. A. Yes, sir.

Q. 107. Does that hold good also as to the Cali-

fornia sizer? A. Yes, sir.
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Q. 108. Is the adjustment of the rolls to increase

or decrease the aperture common to all fruit-graders

employing adjustable rolls?

Mr. LYON.—Objected to as leading and not the

best evidence, and no foundation is laid for the intro-

duction of secondary evidence.

A. A sizer would be no sizer if there was not some

means of regulating the apertures for the fruit to

pass through. And [390] in the earlier sizers of

all makes, there were adjustments of this nature.

Q. 109. (By Mr. ACKER.) Has the Parker sizer

gone into extensive use in this district?

Mr. LYON.—Objected to as incompetent, calling

for the conclusion of the witness, and not a statement

of facts, and leading.

A. Yes, sir; very much so. In the past fifteen

months we have put in equipment that will handle

about twenty-five per cent of the total output of

oranges.

Q. 110. (By Mr. ACKER.) How does the use of

the Parker sizer compare with the use of the Strain

or Stebler sizer?

Mr. LYON.—Objected to as calling for the conclu-

sion of the witness and not for a statement of facts.

A. One step farther along possibly, if I might put

it so, in the development of the equipment for hand-

ling citrus crops, and are considered by those using

them to be superior to the former rope-and-roller

type. We have installed in the leading houses, such

as consider themselves about the most up-to-date

—

C. C. Chapman of Fullerton, and the Elephant house

of Redlands

—
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Q. 111. (By Mr. ACKER.) It will not be neces-

sary to specify the names of all the houses.

A. And several other of the up-to-date packers
who make a specialty and are extremely particular

in their equipment.

Mr. LYON.—I move to strike out the last answer
from the record and exclude it from consideration on
the ground that it is not responsive to the question,

and upon the ground stated in the objection to the

previous question.

Q. 112. (By Mr. ACKER.) Have any of the Steb-

ler sizers been [391] replaced or supplemented by
the Parker sizers ?

Mr. LYON.—Objected to as leading.

A. Yes, sir ; we have put ours in place of a few of

the Strain sizers.

Q. 113. (By Mr. ACKER.) Do you know of any

case where the Parker sizer has been replaced by the

Stebler sizer?

Mr. LYON.—Objected to as leading.

A. No, sir.

Q. 114. (By Mr. ACKER.) What have you to

state concerning the testimony of Mr. Stebler that his

sizer has supplanted the former sizers that w^ere used

in Southern California?

Mr. LYON.—Objected to as not a proper method

of proof. The witness should state facts and not

merely what he has to say about it.

A. Mr. Stebler in the furnishing of packing-house

equipment purchased the California or rope-and-

roller sizer or an interest in the same, and later pur-
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chased the Strain sizer, and he has furnished most

of the equipment in later years, until a great many

of his rope-and-roller sizers were in use. He con-

trolling or manufacturing the sizers has made and

sold more of the Strain sizers than any other. He

being the manufacturer and sole owner, could sell

what he pleased, to a large extent.

Q. 115. (By Mr. ACKER.) Was Mr. Stebler the

owner or controller of the California sizer %

A. He really was. I think he so stated in his tes-

timony that he had purchased that from some San

Francisco party.

Q. 116. Do you know whether Mr. Stebler ever

manufactured and placed upon the market what has

been termed the California sizer % [392]

A. Yes, sir.

Q. 117. Do you know if he continued the manufac-

ture to any extent to the California sizer after ac-

quiring the control of the Strain patent or the patent

in suit?

Mr. LYON.—Objected to as leading.

A. He may have made some, but not many.

Q. 118. (By Mr. ACKER.) To what type of sizer

have his efforts been directed of late years, or can

you state?

Mr. LYON.—Objected to as assuming facts not ap-

pearing from the testimony, either of this witness or

any other witness in the case, that Mr. Stebler 's

efforts, whatever may be referred to in the question

by that term, have been directed to the selling of any

particular grader ; and the further objection is made
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that it is incompetent, the witness not having quali-

fied to answer the question; and it calls for the mere
conclusion of the witness and not for a statement of
facts.

A. From our knowledge of what has been installed

by him, they have been almost exclusively of the

Strain type.

Q. 119. (By Mr. ACKER.) By "Strain" do you
mean the type of the patent in suit ?

A. Strain or Stebler—the patent in suit.

Q. 120. Can you state whether any provisions are

made in the Stebler sizer to accomplish the functions

carried out in the Parker machine by the longitud-

inal adjustment permitted the sizing units?

Mr. LYON.—Objected to as incompetent, no foun-

dation laid, the witness not having qualified to answer
the question, and calling for a mere conclusion of

the witness and not for a statement of facts, and that

it is leading. [393]

A. No, sir
; there is absolutely none, nor can it be.

Q. 121. (By Mr. ACKER.) What provision is

made in the Stebler sizer for the adjustable bins?

Mr. LYON.—Objected to as leading and on the

further ground stated in the preceding question.

A. None whatever.

Q. 122. (By Mr. ACKER.) Did I understand you
to say that any ofi the California sizers, that is of the

type illustrated by the model exhibit California
sizer, are in use at the present time?

Mr. LYON.—Objected to as leading.

A. Yes, sir.



Riverside Heights 0. G. Assn. et al. 345

(DepO'Sition of George D. Parker.)

Q. 123. (By Mr. ACKER.) Can you give the

names of the packing-houses in which some of them

are used?

A. The Upland Citrus Association at Upland ; the

Pomona Fruit Growers' Exchange at Pomona; the

Benchley Fruit Company at Fullerton; the Parker

—

or rather, the house in which Mr. Parker used to

pack—at Orange. I think the house is called the E.

T. Parker house, or was called that at one time.

There is also one at the Randolph Fruit Company

at San Dimas.

Q. 124. During the course of the examination pre-

sented on behalf of Fred Stehler, the complainant

herein, there was introduced for identification a

photoQ-raphic print. I will ask you to examine the

same and state what you know concerning that print,

if vou can identify it in anv manner.

A. This print was taken in the Upland Citrus

Association at Upland, and represents one of their

California sizers which was in use prior to Mr. Steb-

ler removing the same and putting in its place one

of the Strain type of sizers. This sizer is [394]

one which had been in use a number of years, and

this photograph was taken in my presence by my
photographer about a year and a half ago, as near as

my recollection serves me.

Mr. ACKER.—I now introduce the print in evi-

dence and ask that it be marked Defendants' Exhibit

Photo Upland Machine, Knight's Cross-examination.

Mr. LYON.—Objected to as irrelevant, immaterial

and incompetent, and no foundation laid.
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Q. 125. (By Mr. ACKER.) Have you read the

testimony of Mr. Knight which was given on behalf

of the complainant Stebler? A. Yes, sir.

Q. 126. Do you agree with the testimony of Mr.

Knight that the rollers disclosed in the photo exhibits

as submitted to you are end-to-end rollers ?

Mr. LYON.—Objected to as leading, irrelevant

and immaterial.

A. Yes, sir ; they are end-to-end rollers.

Q. 127. (By Mr. ACKER.) And to that extent

you agree with Mr. Knight's testimony?

Mr. LYON.—The same objection.

A. Yes, sir.

Q. 128. (By Mr. ACKER.) I hand you Defend-

ants' Exhibit Photo Upland Sizer and Defendants'

Exhibit Parker Packing-house Sizer, and ask you to

examine the same and state w^hether you can relate

what is disclosed thereby, by w'hom they were taken,

and when, and what apparatus they portray.

A. The Upland print show^s a California sizer one

member of which is composed of three end-to-end

rollers, the rope running in a grooved guide, brackets

for the rollers, and [395] adjustment for the

brackets. This photograph was taken at the same
time the others w^ere taken.

Q. 120. Referring to Defendants' Exhibit Photo,

Knight's Cross-examination? A. Yes, sir.

Q. 130. Now, tell when the other one was taken,

if you know.

A. The print of the Parker packing-house sizer

was taken in the Pomona Fruit Growers' Exchange



Riverside Heiglits 0. G. Assn. et al. 347

(Deposition of George D. Parker.)

about a year ago by my photographer.

Q. 131. Do you know that they correctly represent

the apparatus portrayed thereby?

A. They correctly represent the two machines as

used inihese houses.

Q. 132. With the exception that the Parker ma-

chine and the Strain or Stebler machine grade or

size fruit, what features are there in common in the

two machines so far as the working parts are con-

cerned? A. These two machines represent

—

Q. 133. I am not talking of the photographs.

A. There is absolutely nothing in common outside

of the fact that they do size oranges.

Q. 134. Is that the common function of all fruit

sizers or graders'? A. Yes, sir.

Q. 135. Have you read and do you understand let-

ters patent of the United States No. 671,646, granted

to R. P. Bailey, April 9, 1901, one of the exhibits

in this case, relating to a fruit grader ? [396]

A. Yes.

Q. 136. Can you state what provisions are made

for the sizing of the fruit in the machine disclosed by

the letters patent?

A. In this there is a continuous sectional roller

opposing a parallel member or propelling member.

There appears to be provision for adjustment of the

rollers to and from the traveling member, and ap-

pears to have all the adjustments necessary for the

proper handling of fruit, the rollers being end-to-end

and parallel to the movable member.

Q. 137. Does the patent disclose independent ad-
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jiistmcnt for the various sizes or grades of fruit?

Mr. LYON.—Objected to as leading, not the best

evidence, and the patent speaks for itself.

A. Yes, sir. In each one of these sections are ad-

justments on either end for the support of the roll-

ers, or bearing, as it were. These are independently

adjustable to and from the moving or propelling

member, and running parallel to the same.

Q. 138. (By Mr. ACKER.) What purpose do the

rolls disclosed by that patent serve ?

A. They are freely turnable upon their rods and
which form a continuous contact for the sides of the

fruit, which resting upon the inclined bottom sur-

faces will also contact against these loose rings or

discs, the movement of the fruit rotating upon the

traveling member, and will tend to roll these discs or

rolls upwards, and free or relieve the fruit from any
tension or bruising effects.

Q. 139. How does that compare with the function

of the [397] rotatable feature of the rolls of the

Parker device?

A. Apparently for the same purpose.

Q. 140. Would they serve the same purpose ?

Mr. LYON.—Objected to as leading and incompe-

tent, no proper foundation laid, the witness not hav-

ing qualified to answer the question.

A. Apparently for the same purpose, and to keep

the fruit from being damaged.

Q. 141. (By Mr. ACKER.) How is the adjust-

ment for varying sizes of fruit provided for in the

patent which you have referred to ?
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A. The adjustments are by screws on either end

of the supports or brackets for the bearings, and are

adjustable to and from the movable member, each

section being entirely independent in its adjustment

from the adjacent roll.

Q. 142. Does the patent disclose a fruit grader,

one member of which comprises an end-to-end roll %

Mr. LYON.—Objected to as leading, incompetent,

not the best evidence, and that the patent speaks for

itself.

A. I think I said formerly that it constituted a

series of end-to-end rollers, each of these being ad-

justable to and from the movable member.

Q. 143. (By Mr. ACKER.) Are those rollers ad-

justable to or from a movable member in the horizon-

tal plane or vertical plane ?

A. In the vertical plane.

Q. 144. How does the adjustment disclosed by said

patent conform to the adjustment provided for in

your machine, so far as varying the aperture for the

fruit? [398]

A. It is adjustable vertically, and in that respect is

the same, inasmuch as it is adjustable. Any sizer

must have some adjustment.

Q. 145. Does not the patent describe an adjust-

ment for the grade spaces for sizing"?'

Mr. LYON.—Objected to as leading.

A. Yes, sir ; it describes them as slotted adjustable

plates, whereby the spaces between the rings or discs

on the lower edges of the plates may be regulated.

Q. 146. (By Mr. ACKER.) As a fruit grader,



350 Fred SteUer vs.

(Deposition of George D. Parker.)

how would a device constructed in accordance with
said letters patent compare with the Stebler fruit

grader in suit?

Mr. LYON.—Objected to as incompetent, no foun-

dation laid, the witness not having qualified to an-
swer the question.

A. It would answer all the purposes, all the claims
of either one. They are all made continuous, end to

end, the rolls being, as it were, built up of a number
of small discs formed in rolls. Each roll being car-

ried on a bracket and adjustable, the ends of the rolls

being continuous.

Q. 147. (By Mr. ACKER.) Would the grading

units, or rather, sizing units disclosed by said patent

be adjustable independently of each other ?

Mr. LYON.—Objected to as leading.

A. We have so stated in our other answer, we
think, and they are adjustable independently of each

other.

Whereupon the further taking of testimony herein

was adjourned until Wednesday, May 1, 1912, at 10

o'clock A. M., at the same place. [399]

On Wednesday, May 1, 1912, at 10 o'clock A. M.,

the further taking of these depositions was resumed,

pursuant to the adjournment.

Whereupon GEOEGE D. PARKER was recalled

and direct examination resumed, as follows

:

Q. 148. (By Mr. ACKER.) In order that the rec-

ord may be clear, I ask you to examine the model
Parker machine and state the purpose or function
of this belt which appears to be below the canvas con-
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veyor, midway in the model, and state whether or not

in the machine as installed, the said part consisted

of a belt or a chain or rope ?

A. Referring to this belt in the model, it performs

no function so far as the sizing is concerned, but is

only to hold the belt or propel the same.

iQ. 149. You say in your answer "this belt," mean-

ing what ? Do you mean the member which travels

in the grooved run-way in the model %

A. Yes, sir.

Q. 150. What is the purpose of that?

A. Only to hold the wide belt in place.

Q. 151. Are the wide belts attached to that driving

belt? A. Yes.

Q. 152. And is the sole function of the underlying

belt for imparting travel to the canvas belts ?

Mr. LYON.—Objected to as leading.

A. Only to hold the belt in place. That is all. In

the first machine put out we used a chain for pulling

the belt [400] along, but this chain has nothing to

do with the sizing of the fruit, and is only used to

propel.

Q. 153. Does it serve any other purpose than a

driving connection?

Mr. LYON.—Objected to as leading.

A. We have said before that it tended to hold the

wide belt in a straight line, but the sizing has no con-

nection with the chain.

Q. 154. With that exception, does the model cor-

rectly represent the sizer as installed by you, manu-

factured, sold and installed?
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Mr. LYON.—Objected to as leading.

A, Yes, sir.

Q. 155. (By Mr. ACKER.) What does the outer

member of the Parker sizer consist of ?

A. It consists of a number of units or sizing por-

tions adjustable lengthwise of the grader, and having

overlapping fingers or guides to allow the adjustment

lengthwise.

Q. 156. When .you say *' adjustable units," do you

mean adjustable rollers'?

Mr. LYON.—Objected to as leading.

A. Yes; there is a roller in the sizing unit or

cushion as it were which is intended to regulate the

size of the fruit passing through the aperture.

Q. 157. You were asked by counsel for complain-

ant whether you had not made a change in the model

so far as relates to the adjustment—the vertical ad-

justment of the rotating member of the grading unit

—from the form of adjustment as originally installed

by you. And I will ask you whether you [401]

have 2iYij device which will more clearly disclose the

form of adjustment as originally installed by you in

connection with j^our sizers. A. Yes.

Q. 158. Please produce it. (The witness produces

device.) Does this device which you have produced

represent one of the grading units as originally in-

stalled by you, so far as relates to the adjustment of

the rotating member of the grade unit?

A. Yes, sir. This is exactly as the first machine

was installed in the Riverside Heights house.

Q. 159. Are all the parts of that unit present?
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A. Yes, sir.

Q. 160. How is that unit arranged relative to the

adjacent unit of the sizer?

A. By the overlapping fruit guides.

Q. 161. Can you attach what 3'ou term "fruit

guides" to the grade unit? A. Yes, sir.

Q. 162. Please do so. (Witness does as re-

quested.) How does the unit before you with these

guides attached thereto differ from the grade unit of

the model exhibited, if at all ?

A. Only in the adjustment.

Q. 163. What do you mean by "only in the adjust-

ment'"?

A. In our original machine as installed in the

Heights, we used one separate screw for either end,

and in all other later machines we used one screw in

the center for adjusting both ends simultaneously.

Q. 164. And as disclosed by the model exhibit ?

A. And as disclosed by the model. [402]

Mr. ACKER.—I offer the device to which the wit-

ness has testified in evidence, and ask that the same
be marked "Defendants' Exhibit original Parker
Grade Unit."

Q. 165. (By Mr. ACKEP.) In the testimony

which has been given in this case on behalf of the de-

fendants, the name of the Parker packing-house has

occurred several times. I will ask you if you are

identified in any manner with the Parker packing-
house. A. No, sir.

Q. 166. In the latter part of your answer to ques-
tion 8, you stated as follows: "The Stebler or Strain
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sizer is identical, having the rope running in the

grooved side, the rollers being power driven and con-

tinuously in motion. The earlier types, or, for that

matter, all of the California sizers or nearly all have

been replaced, although there are still some in use."

I now ask you to explain just what you meant by that

statement.

A. We intended to say that the California and

Stebler or Strain sizer were identical.

Q. 167. When you say "we," do you mean "I" as

explained yesterday in your testimony?

A. Yes, sir.

Q. 168. Are you fully acquainted with the opera-

tion of these sizers as used in the packing-houses'?

A. Yes, sir; quite familiar.

Q. 169. Can you state how often during the opera-

tion of a sizer an adjustment is given to vary the out-

let aperture for the escape of fruit ?

A. Only between runs of different sizes or shapes

of fruit— [403] such as navels or valencias or

seedlings, which are different in shape, the shape of

the orange having a great deal to do w4th the number

packed in a box.

Q. 170. Is the adjustment of the outlet apertures

a frequent one ? A. No, sir.

Q. 171. After an initial adjustment given, is it

common practice to change that adjustment during

the grading of that run of fruit?

Mr. LYON.—Objected to as leading.

A. We think not.

Q. 172. (By Mr. ACKER.) Do you know?
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Mr. LYON.—The same objection.

A. The only reason for changing the size of the

fruit would come with the changing of the kind of

fruit, very little adjustment being necessary in the
ordinary run of fruit.

Q. 173. (By Mr. ACKER.) Referring to the
Strain patent—reissue letters patent in suit—I di-

rect your attention to the following contained be-
tween lines 45 of page 1 of the specifications and end-
ing with line 55, and ask what you understand by
'

' longitudinal movement '

' f

Mr. LYON.—Objected to as incompetent and not
the best evidence The patent speaks for itself, the
witness not having qualified to answer the question.

A. Evidently to the longitudinal adjustment in the
guide-blocks "O." This would be towards or from
the rope.

Q. 174. Would that constitute a transverse adjust-
ment as called for by claim 1 of the patent in suit?

Mr. LYON.—Objected to as leading, and as incom-
petent and [404] calling for the interpretation of
the claim which it is the province of the Court to

interpret and not a proper subject matter of expert
testimony, and as incompetent, no foundation laid,

the witness not having qualified to answer the ques-
tion.

A. Yes, sir.

Q. 175. (By Mr. ACKER.) Do you find any ex-

pression in claim 10 of the letters patent in suit call-

ing for an independent adjustment of the end-to-end

rollers ?
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Mr. LYON.—Objected to on each of the grounds

stated in the objection to the preceding question.

A. No.

Q. 176. Do you know of any new or improved fruit

grader having been placed into use in the southern

district of California for grading fruit since the is-

suance of letters patent of the United States to you

for your improved fruit sizer or grader "I

Mr. LYON.—Objected to as leading and incompe-

tent, calling for the conclusion of the witness and not

for a statement of facts, and not the best evidence.

A. No, sir.

Q. 177. (By Mr. ACKER.) Then, as far as you

know, your apparatus constitutes the last step in the

art of fruit sizers or graders ?

Mr. LYON.—The same objection is noted as to the

preceding question.

A. Yes, sir.

Q. 178. (By Mr. ACKER.) I believe you stated

yesterday that you had read the testimony of Mr.

Fred Stebler, the complainant in the present action ?

A. Yes, sir. [405]

Q. 179. Do you agree with Mr. Stebler that the

sizer disclosed by "Defendants' Exhibit Photo Ex-

hibit Knight's Cross-examination" does not illus-

trate a sizer, one member of which consists of a series

of end-to-end rolls, brackets carrying the rolls, guides

for the brackets and means for adjusting the brackets

upon the guides'?

Mr. LYON.—Objected to as leading and as incom-

petent and not the best evidence, the witness not hav-



Riverside Heights O. G. Assn. et al. 357

(Deposition of George D. Parker)

ing qualified to answer the question, and not the best

evidence, and that the exhibit speaks for itself. On

the further ground that it is an apparent attempt to

have the witness interpret the terms of claim 10 of

the patent in suit and interpret the scope and mean-

ing thereof, which it is the province of the Court to

determine and not the proper subject of expert tes-

timony. And upon the further ground that the wit-

ness is asked this question with relation to the literal

wording of said claim 10 disassociated from the sub-

ject matter of the Strain reissue patent or the in-

vention therein set forth or the drawings or descrip-

tions therein contained.

A. No, sir; we don't agree with that.

Q. 180. (By Mr. ACKER.) When you say ^' we,"

do you mean ''I"?

A. I do not agree with him. In this sizer there

are three rollers end to end, brackets carrying the

rolls, adjustments to the brackets, and appears to em-

body each and every one of the claims in the Strain

patent.

Q. 181. I did not ask whether it embodied the

claims of the reissue patent, but whether you agree

with Mr. Stebler as to its not disclosing the elements

which I have directed your attention to. [406]

Mr. LYON.—The same objection as to the preced-

ing question.

q. 182. (By Mr. ACKER.) My question having

no reference one way or the other to the claims of

the patent.

Mr. LYON.—The same objection.
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A. No, sir.

Cross-examination.

(By Mr. LYON.)

Q. 183. In the photo exhibit Knight's cross-exam-

ination, there are shown how many sections or rollers

forming the roller side of the fruit run-way ?

A. Three rollers.

Q. 184. How many steps on each one of those

rollers ?

A. Some have two and some have three, and one

of them four.

Q. 185. Each succeeding step is of smaller di-

ameter than the step just preceding it?

A. Yes, sir.

Q. 186. Now, referring to the drawing and specifi-

cations of the patent in suit, is it not a fact that each

one of the rollers shown and described therein has

but one diameter?

Mr. ACKER.—The question is objected to as ir-

relevant, immaterial, incompetent; on the further

ground that the patent itself is the best disclosure of

the type of roller therein illustrated; and counsel is

requested to point out to the witness in the specifi-

cations of the patent in suit wherein the reference, if

any, is made to the uniform diameter of the rollers

;

and I instruct the witness that if he so desires, he can

utilize the patent for the purpose of answering this

question. [407]

Q. 187. (By Mr. LYON.) I am assuming that in

the direct examination the witness was referring to

the patent in suit and was familiar therewith. If he



Riverside Heights 0. G. Assn. et al. 359

(Deposition of George D. Parker)

is not, will he please so state? Are you or are you

not familiar with the drawings and specifications of

the Robert Strain reissue patent, the patent here in

suit?

A. We are quite familiar with the machine as ordi-

narily put out.

Q. 188. You have not answered the question.

(The question No. 187 is read.)

A. We have read them over.

Q. 189. Repeat the question to the witness. (The

question No. 187 is read.)

A. We see no reference to those being of different

diameters or whether they are stepped or not stepped.

Q. 190. How are they shown in the drawings?

A. Just a moment. We assume that as a matter of

convenience, they were probably of one diameter.

Q. 191. How are they shown as a matter of fact

in the drawings of the patent in suit?

A. To all appearances, they are of uniform size.

Q. 192. And they have been made of uniform di-

ameter in all of the machines that have been built,

have they not? A. No, sir.

Q. 193. What machines do you refer to in the last

answer ?

A. We cannot recall the particular house at this

time, but we have seen them with more than one di-

ameter on them.

Q. 194. When did you see that ?

A. During the last year. [408]

Q. 195. When did you see that ?

A. During the last year.
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Q. 196. Where?
A. The Orange Heights Association at Corona, I

think, had one that way. Also, there is one if not

more in the Pomona Fruit Growers' Exchange, as

this was the common practice until a year or two ago.

Q. 197. Who built the machines that you refer to ?

A. Mr. Stebler, we suppose.

Q. 198. (By Mr. ACKER.) Mr. Stebler, the

party complainant in this present suit %

A. Yes, sir.

Q. 199. (By Mr. LYON.) Describe the rollers

which you refer to.

A. They were of two diameters, one smaller than

the other.

Q. 200. Where was the smaller diameter roller

located %

A. In some instances it was in the middle.

Q. 201. Was it not in all the instances that you re-

fer to ? A. No, sir.

Q. 202. Where was the machine erected and in-

stalled that did not have the smaller diameter in the

center of the roll?

A. I do not recall which house, but I am sure that

the last roll in a great many sizers has been turned

down to a less diameter than the balance.

Q. 203. That would be the last roll on the run-

way? A. Yes, sir.

Q. 204. At the discharge end?

A. The discharge end, ,yes.

Q. 205. Do you know what the purpose of that

was? [409] A. No.
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Q. 206. Otherwise than that last roll on the ma-

chine that you refer to, other rolls that had more than

one diameter had the smaller diameter in the center

and the larger diameter at both ends of the rolls, did

they not ? A. Yes ; we think that is correct.

Q. 207. Do you know what the purpose or func-

tion was of so making the rollers of the Robert Strain

or Stebler grader, as it has been called both in the

record and by you?

A. Possibly to get a shorter grading surface.

Q. 208. Is that the way you understood it?

A. Yes, sir.

Q. 209. As a matter of fact, wasn't that roll so

built as to have a reduced diameter at the center and

larger diameters at the ends so as to control the point

of delivery or sizing of the fruit on the roll at the

center of the roll? A. No, sir.

Q. 210. You swear to that, do you ?

A. Yes, sir.

Q. 211. What function or operation did the por-

tions of larger diameter of those rolls in such Strain

or Stebler grader perform ?

A. We think they were intended as conveyors to

convey the fruit from one point to another or from

one roll to another, rather than to deliver the fruit

to any particular part of the bin. We mean the

small turned portion now.

Q. 212. Were any of those rolls used to deliver two

or more sizes of fruit on the same roll ? And when

I say "deliver" I mean separate or size. [410]

A. I don't know that they were so used, but they

could be so used.
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Q. 213. Did you observe carefully the operation of
any such machines? A. Yes, sir.

Q. 214. What did you observe as to the manner of
their operation in the respects referred to in the next
to the last question I asked you ? And I will ask the
reporter to read that question to you in connection
with this one. (Reporter reads question No. 212.)
A. We cannot say that these were ordinarily used

for grading more than one size of fruit on each roll.

Q. 215. Did you ever see them used to grade more
than one size of fruit on one roll % I am referring to
the construction referred to in the last few questions.
If so, state when and where and all the attendant cir-

cumstances. A. No; I do not recall any.

Q. 216. How long ago did you first see one of these

Strain or Stebler graders with the independently in-

dividually adjustable rolls, having a portion of

smaller diameter at the center roll, larger diameters

of the roll being at each end %

A. Oh, it was quite common four or five years ago.

Q. 217. That was prior to the time that you com-
menced to work on the grader of the type that you
put in for the Riverside Heights Orange Growers'
Association at Riverside, was it not % A. Yes, sir.

Q. 218. What do you mean by your statement this

morning that the Stebler or Strain graders and the

California graders were identical? [411]

A. They are identical. The outer member of the

California sizer as constructed along about 1900 hav-

ing two or three or four sections forming a continu-

ous run-way from end to end, and the Strain sizer
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only differing in the number of rolls, as far as the

patent is concerned, and it is our opinion that if

someone had applied for a patent on the last Cali-

fornia sizer, they would have been entitled to the

same claim as the Strain patent in reference to claims

1 and 10.

Q. 219. And that is the basis of your entire testi-

mony in this case ?

A. We hardly understand what you mean by that

question.

Q. 220. Your statement that the California grader,

as made with two or three or four sections or rollers,

each section or roller having two or more stepped

portions of different diameters, was identical with

the Strain or Stebler sizer as set forth in the patent

in suit, is a fair example of the testimony given by

you, is it ?

Mr. ACKER.—The question is objected to as it is

apparently an endeavor to place the witness in a

position of stating that all testimony given in connec-

tion with the art of fruit graders is based on his un-

derstanding as to the similarity between the Cali-

fornia grader and the Stebler grader. The testi-

mony of the witness as between the structural device

of the California and the Strain sizer being an opin-

ion of mechanical structures, whereas the testimony

of the witness relating to other matters in the case

are on questions of fact and are not based on opinion

of mechanical structure.

Mr. LYON.—We call the Court's attention at this

point to the character of the answers given by this
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witness, and [412] particularly, to his apparent

insistence that the Stebler or Strain sizer or grader

and the California grader are identical ; and counsel

for complainant is asking this particular question of

the witness to draw his most emphatic attention to

this particular statement, with the particular view

of giving the witness an opportunity to show that he

is able and willing to be frank and truthful and not

to attempt to color his testimony in the case.

Mr. ACKER.—The latter portion of the statement

by counsel is excepted to.

A. We have never used the term '

' stepped rollers.
'

'

The California sizer is in four sections or in nine

sections, or in any number you please. It could have

been manufactured in any number and still conform
to the style of sizers then in use.

Q. 221. (By Mr. LYON.) I will ask that the

question be re-read to the witness and that he answer
it yes or no, as I have already pointed out the reason

therefor.

Mr. ACKER.—I instruct the witness that if he

answers the question yes or no, he may supplement

the answer by any statement he desires.

Mr. LYON.—Which instruction is repeated on be-

half of counsel for complainant, and it is requested

of the witness that he make as full an explanation of

any answer yes or no that he gives to this question

as he may desire. (The question is read by the re-

porter.)

Mr. ACKER.—I instruct the witness that if he

does not understand the question, he can call upon
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counsel to illustrate what he means. [413]

A. I would be pleased to have you make it more

clear just w^hat you want me to say or what you are

trying to have me not say.

Q. 222. (By Mr. LYON.) I am not trying to

have you say anything or trying not to have you say

anything. I am asking you to comply with your oath

and testify the truth, the whole truth and nothing

but the truth in this case. If you don't understand

the question, please say so.

A. I don't catch your meaning.

Q. 223. What do you mean by the term "identi-

cal" when you say that the Stebler or Strain grader

and California grader are identical f

A. This suit was brought under claim 1 and 10 of

the Strain patent, and in these claims there is no

mention of any such roller. The four rollers in the

California sizer were adjustable to and from the

rope, the same as in the Strain sizer.

Q. 224'. Is that what you mean by saying that the

Stebler or Strain grader and the California grader

were identical?

A. The California grader is a continuous end-to-

end roll sizer and, as constructed in 1900, these sec-

tions or rolls abutted in the same manner as the

Strain sizer.

Q. 225. Is that what you mean by saying that the

Stebler or Strain grader and the California grader

are identical? A. Yes, sir.

Q. 226. And that is the basis of your testimony,

that claims 1 and 10 of the Robert Strain reissue pat-
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ent—the patent here in suit—contained nothing but

what \Yas in the California grader? Is that a fact?

A. That is my understanding. [414]

Q. 227. Please refer to the Strain patent, the pat-

ent here in suit, and read lines 43 to 55 inclusive, of

page 1 of the specifications thereof, giving your at-

tention in connection therewith to the drawings in

such patent, and explain to me the adjustments there-

in set forth.

Mr. ACKER.—Objected to as immaterial, irrele-

vant, incompetent, unless by the question it is to be

understood that the form of adjustment therein re-

ferred to is to be read into the claims 1 and 10 of the

letters patent in suit, as the said claims 1 and 10 of

the patent in suit constitute the invention alleged to

have been infringed, and these are only a portion

of a number of claims contained in the patent.

A. Apparently these rolls were to be adjusted to

and from the belt by means of the two screws or

threaded bolt "P" and the adjusting nut '*S."

Q. 228. (By Mr. LYON.) The form of belt

shown in this Strain reissue patent in suit is a rope

belt, is it not?

Mr. ACKER.—Counsel objects to the use of the

word ''belt" as embodied in the question of counsel

of complainant.

Mr. LYON.—I call the Court's attention to the

fact that the witness himself used the word ''belt"

in this connection, and I object to the continued in-

terruption in the cross-examination of this witness

by counsel for the defendant under the guise of ob-
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jections to instruct and coach the witness in his tes-

timony.

Mr. ACKER.—Counsel for defendants excepts to
the deliberate and wilfully false statement made by
counsel for complainant.

A. Which belt do you have reference to ?

Q. 229. (By Mr. LYON.) The belt that you have
stated was the [415] one toward and away from
which the rolls were adjusted by the bolts '^P" and
the nuts^'S"?

A. Yes; the grading rope or belt, whatever you
may term it.

Q. 230. These rolls ''M" in this Strain patent are
not adjustable longitudinally of this rope belt, are
they? A. No, sir.

Q. 231. They are adjustable transversely of this
rope belt, are they not ? A. Yes, sir.

Q. 232. Referring now, Mr. Parker, to the Exhibit
model of Parker machine, is it not a fact that there
is another slight difference between this model and
the machines as you make them other than those to

which you have heretofore referred, and that is this:
In the machines as you make them, are not the brack-
ets carrying the rollers m'ounted at right angles to

the flat conveyor belts in your machine ?

A. This model is just as we make those sizing por-

tions in the sizers put out by us.

Q. 233. Have you one of these separate brackets

w^hich you have placed on the graders manufactured
by you, other than the first one, like Defendants'

Exhibit Original Grade Unit, here, that you can pro-
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duce? A. Yes. (Witness produces a device.)

Q. 234. The article which you have produced is

one of the actual brackets referred to ?

A. Yes, sir.

Mr. LYON.—We offer this in evidence in connec-

tion with the cross-examination of the witness and

ask that the same.be marked "Complainant's Exhibit

Second Style Parker Bracket." [416]

A. There is a slight difference in the inclination

there, that is all.

Q. 235. The slight difference in the inclination

that you have referred to is in the angle of the foot

of the bracket in the exhibit last produced, from the

angle of the foot of the brackets in the model %

A. In the Eiverside Heights No. 10 machine we
have brackets identical with this last exhibit in the

first machine installed. Otherwise this model is ais

we manufacture them at the present time.

Q. 236. Then if the brackets on the model had the

same angle or bend at the foot, would they not stand

at right angles to the inclination of the flat belt?

A. They would.

Q. 237. And that is the way you build them in

actual use ?

A. That is the way the first machine was built.

Q. 238. And that is the way all of your machines

are built at present?

A. No, sir. The model represents the present con-

struction,

Q. 239. The machines in use by the Eiverside

Orange Growers' Association have the brackets at

right angles to the flat belt ? A. One of them has.
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Q. 240. In both Defendants' Exhibit Original
Grade Unit and the bracket last produced, the brack-
ets are mounted in small castings which slide on the

arms of the bracket, are they not^

Mr. ACKER.—I object to the use of the expres-

sion *' Bracket," as the feature to which counsel is

directing attention as a bracket, has heretofore been

referred to by the witness as a grade unit. And I

wish the same terms to be employed throughout

[417] the deposition, so that the Court may not be

confused.

Mr. LYON.—We object to the interruption of

counsel on the grounds heretofore stated.

Mr. ACKER.—And the same objection is made to

the statement as heretofore entered on the record.

Mr. LYON.—Mr. Reporter, let the record show
that before answering this question the witness again

takes up and apparently inspects the drawings and
specifications of the patent in suit.

Mr. ACKER.—And counsel for defendants in-

structs the witness that he may pick up and examine
the patent in suit at any time he desires and in an^

swer to any question he may examine the patent.

A. They slide on the stand itself, if that is what
you wish to call a bracket.

'Q. 241. (By Mr. LYON.) And when these rolls

slide in this manner and the brackets are permitted

to remain in position, with reference to the frame of

the machine, are the rolls moving longitudinally of

the frame of the machine or are they moving trans-
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versely to the frame of the machine and to the belts ?

A. They are moving vertically to and from the

conveyor or belt.

Q. 242. What do you understand by the term

''transversely'"?

A. I am not much on Webster, but if you give me

Webster I might answer the question.

Q. 243. Is that the best answer you can give to the

question?

A. In the Strain sizer they are moved transversely

in a horizontal movement.

Q. 244. And the rolls in your machine are moved

transversely [418] with respect to the carrying

belt when such rolls are moved vertically in the stand-

ards or brackets in which they are mounted?

A. They are moved to and from the conveying belt,

this movement being similar to all sizers manufac-

tured since 1890.

Mr. LYON.—I move to strike out the answer from

the record and exclude it from consideration on the

ground that it is not responsive to the question, and

I ask that the question be re-read to the witness and

that he answer it yes or no.

A. They are moved to and from the belt. We do

not think it makes any difference, just so they are

moved to and from.

Q. 245. Will you answer now my question, which

is this: Is the movement of the rolls when moved

toward or from the traveling belt in your machine a

movement transversely of the belt, as you understand

the term "transversely'"?
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A. Yes; they must necessarily be moved to and

from the belt, regulating the outlet of the fruit.

Q. 246. What is the necessity of regulating that
outlet ?

A. As the seasons change and the shape of the fruit

changes. Suppose you are running navels and
change to seedlings. It would be necessary to change
the size of the opening slightly to allow the proper
number of oranges to be packed in the standard box,

the shape of the fruit having a great deal to do with
the size of the opening.

Q. 247. You read over carefully the specification

which was filed as a part of your application for let-

ters patent No. 997,468, Complainant's Exhibit
Parker Patent, before signing the same?
A. Yes. [419]

Q. 248. Are the statements contained in the spe-
cifications of that patent true anl correct ?

A. They are.

Q. 249. What did you mean in your direct exam-
ination in referring to your machine and, particu-
larly, as exemplified in the model of your machine as
here before us, in stating ''The belt in the model per-

forms no function in grading the fruit"?

(The witness requests that the answer quoted by
complainant's counsel, together with the question to

which it was a reply be read to him.)

Whereupon the further taking of these depositions

was adjourned until 1:30 o'clock P. M., at the same
place. [420]
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On May 1, 1912, at 1:30 o'clock P. M., the further

taking of these depositions was resumed, pursuant to

the adjournment.

Whereupon GEORGE D. PARKER was recalled

and cross-examination resumed, as follows

:

(Question No. 148 and the answer thereto are read

to the witness in compliance with his request made

at the noon adjournment; also the last question, to

wit, question No. 249, put to him in cross-examina-

tion by complainant's counsel.)

Q. 250. (By Mr. LYON.) Answer the question.

A. No ; it is only in the model to represent where

the chain would be in the real machine.

Q. 251. Doesn't this belt or, in the real machine,

the chain, carry the flat canvas belt longitudinally

of the machine? A. No; it does not carry it.

Q. 252. In your last answer, w^hat do you under-

stand by the term "carry"?

A. Hold it up, I suppose.

Q. 253. Does this belt or chain propel or move

along the flat canvas grading belt ?

A. Yes ; it propels.

Q. 254. And it holds the flat canvas belt from slip-

ping out of position down the inclined support on

which the canvas belt rests?

A. No; I don't think so.

Q. 255. What, then, is the object of attaching the

belt to the chain ?

A. The belt might be pretty slack, and the sprocket

chain [421] would pull it along.

Q. 256. The chain and flat inclined grading belt
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moves longitudinall}^ of the machine as one piece,

does it not? A. All travel together; yes.

Q. 257. Is it possible to pull the flat belt down on

the side of the machine without disconnecting it from

the chain? A. No.

Q. 258. And the purpose of the guide in which, in

the machine in actual practice, the belt of this model

works, forms a guide for the chain or belt?

A. No, sir.

Q. 259. It does not? A. No.

Q. 260. The chain or belt in your machine runs in

a grooved groove at the apex of the two inclined

planes on which the grading belts move ?

A. Yes.

Q. 261. You stated that you have been connected

with the orange-packing business in Southern Cali-

fornia since what time? A. Early boyhood.

Q. 262. About what year would that be ?

A. I was raised in Orange County or what is now
Orange County. That is as far back as I can re-

member.

Q. 263. Orange County, California?

A. Yes, sir.

Q. 264. And during all of that time you have had

intimate connection with the packing and shipping

of oranges? A. Yes, sir.

Q. 265. And have been familiar with all the vari-

ous [422] machines and types of machines in use ?

A. Not all, but quite a few.

Q. 266. Practically all?

A. Yes; I dare say I have a kind of a running

knowledge of what was used most commonly in the
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particular localities in which I was.

Q. 267. How long have you been engaged in the

manufacturing of machinery for orange packing-

houses ? A. About fourteen years.

Q. 268. That would be since about '97 or OS'^

A. Yes, sir.

Q. 269. Over what portion of the orange-packing

country did you travel during '97, '98 and '99 ?

A. Well, practically through Redlands, Upland,

Pomona, Orange.

Q. 270. What do you mean by practically through

these places'?

A. We have a running knowledge of conditions.

Q. 271. In the years named, you had a running

knowledge, as you put it, of the packing conditions

throughout Southern California, so far as it w^as then

developed in orange grading?

A. Yes, sir; particularly in Orange County and
Orange, in particular.

Q. 272. Redlands and Upland are in San Bernar-

dino County, are they not I A. Yes, sir.

Q. 273. Did your familiarity also during those

years extend to Riverside County?

A. Yes—what years, did you say?

Q. 274. '97, '8 and '9. [423]

A. Riverside in '99; yes. Redlands earlier.

Q. 275. Then from '98 and '99 down you were con-

yersant to the present time with practically all of the

different machinery used in Southern California in

the orange packing industry, were you not?

A. Fairly familiar.
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Q. 276. You have invented a number of different

devices for use in orange packing-houses, have you

not? A. Yes, sir.

Q. 277. And taken out patents for a number of

them ? A. Yes, sir.

Q. 278. How early did you take out patents for

any orange-packing machinery or machinery for use

in orange packing-houses *? A. 1904.

Q. 279. When did you first make your first appli-

cation for such patent devices'?

Mr. ACKER.—Objected to as irrelevant, immate-

rial, incompetent, and not pertinent to any issues in

the present controversy. Furthermore, if there are

any patents issued for such devices, the patents them-

selves will show when the application was made.

Q. 280. (By Mr. LYON.) I mean in a general

way. I do not ask for the day of the month, but the

year. A. Prior to 1900.

Q. 281. You made several applications for patents

for orange packing-house machinery in 1900 and

prior thereto 1

A. Not prior, only in one case that I spoke of.

Q. 282. In 1900, did you not make several appli-

cations? [424] A. In 1900? I think not.

Q. 283. In 1901 ? A. I think not.

Q. 284. You were working at that time building

packing-house machinery? A. Yes, sir.

Q. 285. In 1900? A. Yes, sir.

Q. 286. 1899? A. Yes, sir.

Q. 287. 1898? A. Yes, sir.

Q. 288. 1897?
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A. We had it in mind at that time.

Q. 289. During those years you were fairly fa-

miliar with the California grader? A. Yes, sir.

Mr. ACKER.—You mean the California grader
as represented by the model exhibit in this case ?

A. Yes; the one of which the little model here is

a model.

Q. 290. (By Mr. LYON.) You are also familiar

with the older style of California grader in which the

roller side of the grader was made in one continuous

piece? A. Yes, sir.

Q. 291. Had you used these California graders

prior to 1899? A. Yes, sir.

Q. 292. In the practical grading of oranges?

A. Yes, sir.

Q. 293. Who manufactured the orange-grading

machines which [425] have been installed and are

now in use in the packing-house of the Riverside

Heights Orange Growers' Association at Riverside,

California? A. I manufactured six of them.

Q. 294:'. When did you manufacture and install in

that packing-house the first of those machines?

A. I think about three years ago.

Q. 295. What time of the year?

A. iSome time in the spring, if we remember

rightly.

Q. 296. Prior to manufacturing the first of those

machines you had for a long time previous been

familiar with the Robert Strain grader or Stebler

grader, as we have referred to it here in these pro-

ceedings, had you not ? A. Perfectly, yes.
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Q. 297. You knew that the patent in suit had been
issued for that grader long prior to the manufacture
of the first of these machines for the defendant com-
pany?

Mr. ACKER.—Which grader? ''That grader"
would imply the grader installed by the defendant
Eiverside Heights Orange Growers' Association.

Q. 298. (By Mr. LYON.) The question I believe

to be clear, but the witness is asked if he didn't know
that the patent in suit had been issued long prior to

the time that he first built one of these graders for

the defendant Orange Growers' Association.

A. Yes, I guess there is no question but what I

knew there was a patent on it. I had no knowledge
of it other than hearsay.

Q. 299. You had seen the word ''Patent" and the

day and date [426] of the patent in suit marked
on the graders manufactured by Mr. Stebler prior to

the time you made the first of the machines for the

defendant Orange Growers' Association, had you
not?

A. Possibly; I guess there is no doubt about that.

Q. 300. When did you supply the other five

Parker graders to the Riverside Orange Growers'
Association? A. Last j^ear.

<5- 301. After this suit had been commenced?
A, Yes, sir.

Q. 302. Are all six of those graders still being used
by the Riverside Heights Orange Growers' Associa-
tion? A. Yes, sir.

Q. 303. The Riverside Heights Orange Growers'
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Association in its packing-house to which wc have

just been referring also has two of the Stebler grad-

ers, has it not?

A. Only one, I think. They had four to my knowl-

edge, which I removed.

Q. 304. Who is interested with you in the manu-

facture of the Parker graders? A. No one.

Q. 305. You are doing business individually under

the name of the Parker Machine Works?

A. Yes, sir.

Q. 306. You are the same George D. Parker who

was involved in litigation with Mr. Stebler, the com-

plainant herein, and his then partner Austin A.

Gamble in a suit in equity for the infringement of

the O'Brien patent on clamping trucks?

A. Yes, sir.

Q. 307. How long have you been familiar with the

patent [427] issued on the California grader?

A. I don't know that I ever paid any particular

attention to that. I don't believe there ever was a

patent issued on what was properly stjded the Cali-

fornia grader as manufactured and used between

1890 and 1900, in which there was a rope running in

a grooved guide on one side and the roller or plural-

ity of rollers end to end on the other.

Q. 308. How long have you been familiar with the

James T. Ish patent issued in 1891?

A. I don't believe we ever paid much attention to

that till this suit was brought.

Q. 309. Your understanding was that the Califor-

nia grader was not subject to any patent ? Is that it ?
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A. Yes. At least, at the time this suit was
brought. It was old.

Q. 310. Subsequent to 1907 and the spring of 1908,

is it not a fact that there has been no patent to cover
the California grader?

A. It is our opinion that there never was one taken
out for the California grader as constructed, al-

though we understood that it was controlled by a

former patent for an entirely different structure.

Q. 311. Then you were aware that the patent that

you referred to in your last answer expired in 1908

and have been for a number of years I Is that cor-

rect? A. Yes, sir.

Q. 312. That is common knowledge in the orange

packing industry here in Southern California and
general talk among the packers? [428]

A. Yes.

Q. 313. But since 1908, who has manufactured or

sold any of the California graders in Southern Cali-

fornia ? A. I have.

Q. 314. Where did you install them?
A. It was not installed.

Q. 315. What did you do with it?

A. Manufactured it at the shop and it is now in

use by the Government.

'Q. 316. Did you ever sell any of them to any of

the orange packers? A. No.

Q. 317. Why not?

A. I have onlv been in the business of furnishing

sizers about two years. Their call now is for one

longer'^—having more bin room than the ordinary
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California sizer.

Q. 318. Then it is not possible to lengthen out the

California grader to any desired length?

A. I see no reason why it should not be made as

long as anyone should wish it. I don't think in my

case it has anything to do with it.

Q. 319. You don't know of anyone else who ever

manufactured since the expiration of the patent

which you have referred to or since 1908, any of the

California graders and put them into use?

A. I don't know of any being installed.

Q. 320. You have been in every packing-house in

Southern California in the last few years, have you

not?

A. I won't say every one, but I have been in a

great many, more particularly the larger ones.

[429]

Q. 321. And you have also been in the orange

packing-houses in the San Joaquin Valley?

A. Some of them.

Q. 322. What proportion?

A. Well, in the ones we might call association

houses.

Q. 323. What percentage of the orange packing-

houses in the San Joaquin Valley would that be ?

A. Oh, I daresay half of them or more.

Q. 324. What is the purpose of making the rollers

in your machine adjustable toward and away from

the grading belt?

A. The aperture through which the fruit must

pass must have some adjustment. This holds true
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in all sizers from 1885 down to the present time.

Q. 325. If you remove one of the rollers in one of

3^our machines and continue to operate the machine

feeding fruit onto the belt, what would become of

the fruit when it reached the point where such roller

has been removed?

A. If you take the sizing member or roll, as you

may term it out, all the fruit necessarily would go

through that opening.

Q. 326. The same is true of the so-called Stebler

or Strain grader, is it not? A. Yes, sir.

Q. 327. And it is also true in your machine that

if fruit is too large to pass under the first three roll-

ers, the fruit rolls by till it gets to an opening under

a roller large enough to permit it to roll out?

A. Yes, sir.

Q. 328. Do you find any statement in the specifi-

cation in [430] the patent in suit that rolls must

be mounted above the plane of the traveling belt or

in the same plane or underneath the same plane ?

A. Yes, sir.

Q. 329. Whereabouts?

A. Transversely, lying parallel with the plane;

transversely of the line parallel with the plane which

passes vertically and longitudinally through the

center of said rollers. In this it evidently means

transversely or cross-wise, and not vertically or in

any other direction.

Q. 330. You refer to the language of claim 1 in

your last answer? A. Yes, sir.

Q. 331. In your grader, the sizing or grading rolls
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are mounted longitudinally with the travelling belt,

are they not? A. Yes, sir.

Q. 332. And they are also transverse of the belt,

are they not ?

A. We think they are vertical, as stated before.

Q. 333. Are they not transverse f

A. We consider them vertical and not transverse.

The adjustment is vertical, as well.

Q. 334. "\¥hat do you understand to be the mean-

ing of the term "transverse"? Please define the

meaning of the word "transverse" as you use it in

your last answer.

A. As we use it and say it and as it apparently

is used in defining the Strain patent, it means cross-

wise of the sizer or in a horizontal plane.

Q. 335. Would not the rolls in your machine be

ranged in a [431] horizontal plane?

A. What is the former question?

Mr. LYON.—I ask that the reporter note on the

record that before answering these questions the wit-

ness is asking that his former question and answer

be read to him.

Mr. ACKER.—Make a note on the record that

the purport of the request is not apparent, and if

there is any other theory or motive in the request I

wH3uld like it explained. The witness has a right to

ask that any question be read to him.

A. The word "transverse" in the Strain patent is

used for the adjustment, apparently, of the rolls.

The rolls in my sizer, of course, are running in a

horizontal plane, and they would be sloping down-
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hill if we sloped the machine from one end. But I

can't see that that has any particular significance in

any way.

Q. 336. (By Mr. LYON.) The rolls are sloped

downhill in the Strain machine if you slope the ma-

chine downhill, are they not? A. Yes, sir.

Q. 337. Will you point out any diiference in re-

spect to the transverse location of the Strain rollers

with relation to the traveling belt of the Strain

grader and the same relation of the grading rollers

to the moving belt in your grader ?

A. In the Strain sizer the roll is directly opposite,

horizontally, the center of the rope. And the center

of the roller being in a horizontal plane. While in

the sizer of which this is a model—my machine, I

mean—the rolls are above or vertically over.

Q. 338. What difference in the sizing of the fruit

does this make? [432]

A. We don 't know that it makes any difference in

the sizing of the fruit.

Q. 339. In both the machines referred to by you,

the fruit rolls off of the traveling belt and under the

grading roller by gravity, does it not?

A. No, sir.

Q. 340. Explain your last answer.

A. In the Stebler sizer the rope is horizontal by

the side of the roller and the entire weight of the

fruit is carried between the rope and the roller, and

if it were not for the fact that the roller is continu-

ally revolving, the fruit would be injured very

greatly. In the Parker sizer the fruit is carried
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upon a belt and very little of the weight tending to

force through the opening. Our, or the Parker

sizer, is composed of a number of grading units, each

unit being entirely independent of the others. They

are also mounted to slide lengthwise to conform to

the run of fruit, to correspond with the size of the

bin, the sizing member or unit being small and short

in itself, allowing considerable longitudinal move-

ment. This would not be possible if it were not for

the overlapping arms or fingers which successively

form a guide-way to convey the fruit from one siz-

ing unit to the other. In this machine we have a

unique and very flexible means of taking care of the

various or varying sizes of the fruit. By this we

mean some fruits run to small sizes; others to me-

dium. This calls for variation in the size of the

bins. This adjustable feature is impossible, or the

ability to deposit the fruit at any other than one

position in there, in either the old California sizer

or the Strain sizer. They are absolutely fixed

[433] in this respect.

Q. 341. Well, I am still waiting, Mr. Parker, for

you to explain why in both the Strain or Stebler sizer

and in your sizer, gravity is not the force which

causes the orange to roll off of the belt under the

roller. Having given us a dissertation on something

else, will you now answer the question ?

Mr. ACKER.—I object to counsel's last state-

ment. It is e\ddent by the witness' answer that he

has endeavored to give what counsel asks.

Mr. LYON.—We submit that the witness has en-
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deavored to do everything else but give us the reason
why gravity is not the principle of operation of both
these two sizers referred to.

Mr. ACKER.—Counsel submits that the last re-

mark by counsel for complainant is merely brought
about by his understanding of what he thinks the

witness has given. If he would explain to the wit-

ness what is in his mind, perhaps the witness could

answer more fully.

A. Gravity plays a' part in these operations un-

doubtedly.

Q. 342. (By Mr. LYON.) What else plays a

part in the operation referred to? What other

means are employed?

A. Read the former question. (The reporter

reads question No. 341.) In the Strain roller it does

not roll under, but it drops through.

Q. 343. Is that the objection you made to my ques-

tion that the weight of the orange was the cause of

the orange being sized or delivered from the belt and
roller both on the Strain and your sizer?

A. I am making no objection to your questions of

any kind. I should be more than pleased to answer
fully if I get the import [434] of what you want.

I also realize that this is for the Court and we wish

it to be Just as clear as possible.

Q. 344. What causes the orange to depart from
the run-way in your machine?

A. The natural inclination. Gravity plays a part

in allowing the fruit to roll through under the roller.

But they are not the same in both machines. But
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gravity does tend to force the fruit through.

Q. 345. Where does the orange rest while passing

along the run-way in your machine 1

A. On the belt—the wide belt.

Q. 346. Is that all it touches?

A. On one side ; and on the sizing aperture on the

other. After passing the aperture it is supported

by the extensible guides from one sizing portion to

the other. Does that answer your question?

Q. 347. If by the term "aperture" in your last

answer you mean the roller, yes. But I cannot con-

ceive how an orange can rest on an aperture. An

aperture is a hole.

A. Well, the roller in the sizing member.

iQ. 348. And on the Strain machine the orange

rests on the belt and on the roller of the run-way,

does it not ? A. Yes, sir.

Q. 349. And when the opening between the roller

and the run-way is sufficiently large, the weight of

the orange causes it to drop through in the Strain

grader ?

A. Yes, sir ; but they drop through not in the same

method, although it is gravity that accomplishes the

work.

Q. 350. And in your machine the orange rests on

the belt [435] and on your roller, dropping

through when the aperture between the roller and

the belt is sufficiently large to permit it? Isn't that

correct ? A. Yes, sir.

Q. 351. And if the aperture or opening between

the belt and roller in your machine is not large
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enough to permit the orange to drop through, the

orange rolls along with the belt and on the roller

until it reaches the proper sized aperture, is that

not true ? A. No, sir.

Q. 352. Where is it not true ?

A. Our sizing units or members are each separate

and individual. The sizing unit as shown here is a

separate unit by itself, and the overlapping guides

or arms allowing a longitudinal adjustment to con-

form with the different sizes or runs of fruit. These
overlapping arms being very important, and are not
rollers in any sense of the word.

Q. 353. What function in grading do these over-

lapping arms or fingers perform ?

A. They are extensible guides and allow the roll-

ers or the sizing member or unit to be slid along
lengthwise to any desired amount, and they are
merely to guide the fruit from one sizing member to

the other.

Q. 354. Then, after you have adjusted the over-

lapping arms or fingers and the rollers in their longi-

tudinal position with respect to the traveling belt,

and you commence to grade oranges on your ma-
chine, is it not true that the overlapping arms or

fingers simply fill a nongrading space ?

A. That is not the purpose, no. [436]

'Q. 355. But is it not true?

A. It is not true.

Q. 356. Why not?

A. Because that is not their function.

Q. 357. What else do they do in grading?
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A. It is to allow the extensible adjustment longi-

tudinally of the sizer, allowing the separate units to

conform with the bins, and has nothing whatever to

do with the sizing.

Q. 358.. No fruit or oranges pass out of the grade-

way between the traveling belt and these overlapping

arms, do they? A. No, sir.

Q. 3'59. Then my statement is correct, is it not,

that these spaces are not grading spaces'?

A. These are not grading spaces.

Q. 360. Why do you use rollers in your machine ?

A. Just to act as a buffer or cushion, as it were.

They are not rotating and it is not necessary to rotate

them.

Q. 361. Did you ever try using simply a fixed bar

or rod in their place °i A. It is my opinion

—

Q. 362. Answer the question. A. No, sir.

Q. 363. Did you ever know of a grader with a flat

belt or an inclined belt and the other side of the run-

way formed of a graduated opening with a rod or

fixed side, the belt traveling, to be tried?

A. Not of my own knowledge.

Q. 364. You have heard of such a thing, have you

not? A. I heard Mr. >Stebler say so. [437]

Q. 365. Don't you know that James W. Stephen-

son of Riverside, California, tried such an arrange-

ment? A. So I heard Mr. Stebler state.

Q. 366. Don't you know it from any other person?

A. No, sir.

Q. 367. Never talked to Mr. Stephenson about it ?

A. Yes, sir.
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Q. 368. When?
A. I don't know; before he built it, I guess.

Q. 369. Before he built his first machine?
A. Yes, sir.

Q. 3^0. And that was before you built the first of
3^our machines? A. No, sir.

Q. 371. When YOU first talked to Mr. Stephenson?
A. Yes, sir.

Q. 372. And are we to understand you to be testi-

fying that the first talk you had with Mr. Stephenson
about the grader in which the roller side was omitted
and replaced by a fixed graduated way, was not prior

to your building your first machine ? A. No, sir.

Q. 373. Have you seen the Stephenson grader?

A. Yes, sir.

Q. 374. When did you first see it?

A. In Worthley & Strong's house.

Q. 375. What was the construction of the run-way
in that device?

A. An inclined belt and the roller or shaft roller.

[438]

Q. 376. Didn't you see the Stephenson machine
while Mr. Stephenson was experimenting with it in

the shop at Riverside ?

A. I have seen his model; yes.

Q. 377. When did you first see that model ?

Mr. ACKER.—Counsel for the defendant will

state it on the record that at the present time there

is nothing in evidence regarding this so-called

Stephenson machine, and this line of examination is

objected to as not proper cross-examination; and I
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ask counsel, if he can, to introduce a model or sketch

of the Stephenson device, that the Court may be fully

advised and informed of what the import of the ques-

tion is.

A. We cannot recall the date.

Q. 378. (By Mr. LYON.) That was prior, how-

ever, to your building your first machine, wasn't it?

A. No, sir.

Q. 379. Is that the first machine put into the Riv-

erside Heights Orange Growers' Association?

A. Yes; that is all right.

Q. 380. What machine have you ever installed of

that type and style before that ?

A. Did you say "installed"?

Q. 381. Read the question to the witness. (The

question is read to the witness.)

Mr. ACKER.—Note on the record that the witness

asks coimsel if he means "Installed" or not and

counsel refers to the reporter's notes.

<J. 382. (By Mr. LYON.) Where did you build a

machine of that type and style before that ?

A. I built several. [439]

Q. 383. When did you build the first one ?

A. In 1907, I guess.

Q. 384. Where?

A. Los Angeles. I had it built in Los Angeles.

Q. 385. Did that have a traveling belt?

A. Yes, sir.

Q. 386. And a roller? A. Yes, sir.

Q. 387. What other things did you use as a buffer,

as you say, in place of the rollers ?
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A. We have never used anything else but a roller.

Q. 388. Why not?

A. Oh, we thought the roller answered our pur-

pose as well as anything else we could get, and saw

no reason why we should not use it.

Q. 389. In your opinion, would it be practical to

use a straight edge which was nonyielding, in place

of the roller? A. No.

Q. 390. Is the longitudinal adjustment of rollers

all the distributing means which you employed for

your grader in order to carry the fruit to the bins?

A. No.

Q. 391. What else did you employ ?

A. Just a simple little belt running alongside of

the bin.

Q. 392. Just where is that belt located?

A. On the upper edge of the bin, we would say.

Q. 393. Just beyond the opening under the roller,

is it not?

A. It is down below the sizing portion.

Q. 394'. Well, it is between the grade-ways and

bins? [440] A. Yes, sir.

Q. 395. What is the purpose of that belt?

A. Just a kind of a spreader or distributer, as it

were.

Q. 396. To distribute what?

A. Distribute the fruit.

Q. 397. Distribute the fruit where ?

A. In the bin. We might add that this was not

uncommon in other arts, and I see no bearing on
the matter in hand.



392 Fred Stehler vs.

(Deposition of George D. Parker.)

Q. 398. You use that distributing belt to carry the

fruit as it issues from between the traveling belt and

roller of the run-way to the desired bin or portion of

the bin, do you not"?

Mr. ACKER.—Objected to as immaterial, irrele-

vant, incompetent. On the further ground that it is

not embraced in any issues in the present contro-

versy, and does not fall within any of the terms of

the claims of the patent sued upon, nor is any such

device shown or described in the patent in suit, and

the only purpose of such examination as is seen at

the present time is to prolong the record, or else it

is a fishing expedition.

A. No, sir.

Q. 399. (By Mr. LYON.) AYhat do you use it for?

Mr. ACKER.—The same objection.

A. It is no use whatever until the bin is full.

Q. 400. (By Mr. LYON.) And then what do joii

use it for?

Mr. ACKER.—The same objection.

A. To distribute the fruit a little bit lengthwise of

the bin.

Q. 401. (By Mr. LYON.) It would carry the

fruit along from bin to bin if you wish?

Mr. ACKER.—The same objection. [441]

A. Whj should we wish to carry it from bin to

bin?

Q. 402. (By Mr. LYON.) Answer the question

and don't speculate as to something else. Please

answer the mechanical question—the question as to

the mechanics. A. No, sir.
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Q. 403. It would nof? A. No, sir.

Q. 404. You testified on direct examination that

if you removed the belt from the rollers of the Steb-

ler machine the fruit would clog the roller. What
machine did you see act in this manner?

A. We have seen this happen a great many times,

but we especially went into that quite thoroughly at

the Upland and Pomona houses where some of these

Strain sizers are in use, and have been told by those

operating the same that the belts were absolutely

necessary and essential for the operation of the same.

Mr. LYON.—We move to strike out the answer

and exclude it from consideration—all that portion

of the preceding answer which commenced with and

follows the words "and were told," on the ground

that the same is hearsay and not the best evidence,

and being a statement not made under oath.

Q. 405. (By Mr. LYON.) Did you make any

effort to adjust the rollers in that Strain grader so as

to size the fruit and yet not require the use of the

belt in driving the rollers, or did you take the ma-

chine just as it stood?

A. The machine or machines which we have ref-

erence to were in actual use, and to demonstrate to

our entire satisfaction, all we did was to throw off

the belt. This allowed the roller to stop rotating

and immediately the fruit clogged up the run-ways

[442] and jumped over.

Q. 406. You made no adjustment or any other

effort, but simply to throw off the belt %

A. We had no occasion to touch it only to throw
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off the belt, because it was in continuous use.

Q. 407. Did you disconnect the belts and remove

them from the machines'?

A. No, sir; only threw the belt off of the little

pulley and only for a moment, as the sizer was in use

and it would have inconvenienced the house to have

allowed it to be without the belt for any length of

time.

Q. 408. What belt off of what pulley?

A. Each end-to-end roller in the Strain sizer is

driven by a belt, these rollers all being driven from

a common shaft, running lengthwise of the ma-

chine, and over the bins. There is a separate pulley

for each roller, and a separate belt for each roller.

We threw off the belt off of this little pulley running

from the common shaft, and that, of course, stopped

the roller to which this belt ran.

Q. 409. Where did the portion of the belt that was

thrown off of the pulley on the common shaft rest?

A. On the rotating shaft. But apparently it did

not rest heavy enough on the shaft to run the roll.

We might add here that if the idler or weight keep-

ing the belt tight had drawn the belt tight enough

to the shaft, there w^ould still have been some rota-

tion to the roller.

Q. 410. You have referred to an overhead system

or elevated sizer. By whom were those put in use

or installed?

A. We believe the H. K. Miller Manufacturing

Company. [443]

Q. 411. What kind of graders were those graders?
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A. Similar to the Strain sizer and possibly a little

shorter.

Q. 412. They were not the California grader,

using stepped rollers, were they?

A. No ; we think not.

Q. 413. When you say ''we think not," who is it

that thinks nof? A. I.

Q. 414. Don't you know or are you guessing at

this whole matter, or testifying from information

rather than your own knowledge?

Mr. ACKER.—I object to the statement made by

counsel and the inference to be drawn therefrom.

A. We have seen these sizers in use. There is one,

we think, in use not long ago, but whether they are

stepped rollers or not we cannot say.

Q. 415. (By Mr. LYON.) Then when you refer

to the elevated California sizers in which the fruit

was allowed to run down or roll down an inclined

run-way or chute, you do not mean the California

sizer with stepped rollers as you now state you have

no personal knowledge of such use ? Is that true ?

A. Hardly.

Q. 416. Explain.

A. The California sizer was set up, and there were

chutes running fore and aft in these as well as the

Kayburn, but the Rayburn was situated, as it were,

on an upper floor, allowing room underneath for the

packers to work. While in the California sizer it

was only elevated to maybe one-half of this extent.

This method was quite common prior to 1900, and is

[444] evidenced by one of the photographs we have
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here, which shows this elevated to a slight extent.

Q. 417. Please produce that photograph. (Wit-

ness produces photograph.)

Mr. ACKER.—Referring to photograph marked

"Defendants' Exhibit in its Cross-examination."

Q. 418. (By Mr. LYON.) The object of this ele-

vation was to increase the bin capacity'?

A. Yes, sir.

Q. 419. And permit more packers at the bins ?

A. Yes, sir.

Q. 420. The photograph, as you see, only shows a

slight step in the direction of elevation. Is that cor-

rect? A. Yes.

<3. 421. And this had in 1900 been carried out with

the California grader to even a greater degree, ele-

vating the grader higher, and making the inclined

spots longer, so as to increase the bin space even to

a greater extent around the grader ? Is that true ?

A. Yes, sir ; that is correct.

Q. 422. What packing-houses and where are they

located, have you equipped with machines like the

Parker machines referred to by you, and how many?

A. We cannot say offhand.

Q. 423. How many fruit graders are in use in

California? A. That I cannot say.

Q. 424. Have you ever figured up the number of

fruit graders in use in California for sizing oranges ?

A. I never had any occasion to. I don't know that

there [445] would be any way of figuring that up.

Q. 425. How^ many machines all told of your con-

struction—I mean the machine which you refer to
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here as the Parker machine—have you manufac-
tured? A. I cannot recall the exact number.

Q. 426. Approximately?

A. Somewhere between sixty and eighty.

Q. 427. Well, has it been seventy?

A. I can't say.

Q. 428. Has it been sixty ? A. Yes, sir.

Q. 429. You are positive that you have made and
sold as many as sixty?

A. Oh, yes; there is no doubt about that.

Q. 430. They have all been substantially of this

same construction in the relation of the parts as ex-

hibited by the model, with the exception of the few
slight changes which you have heretofore pointed
out to us? A. Yes, sir.

Q. 431. And those have all been manufactured and
sold by you since the installation of this first machine
for the Riverside Heights Orange Growers' Associa-

tion? A. Yes, sir.

Q. 432. You are continuing the manufacture and
offer for sale of these machines ?

A. Yes, sir ; w^e have quite a call for them.

Q. 433. And intend to continue unless prohibited

by the Court ?

A. Yes, sir. We see no occasion to stop. [446]

Q. 434. Are you able to state approximately how
many of those machines you have sold in Southern

California ?

A. Oh, they have practically all been sold around

home where they are well known. In fact, we had

so much to do the past winter that we couldn't even
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go up north to do some installing that was asked for.

We had to turn away quite a lot of work.

Q. 435. Your attention has been drawn to the

Bailey patent 671,676. Can you tell us where in any

packing-house one of these machines can be seen ?

A. No, sir.

Q. 436. Did you ever see one ofi them in actual use

in any packing-house ? A. No, sir.

Redirect Examination.

(By Mr. ACKER.)
Q. 437. Mr. Parker, in your cross-examination

you stated that four Stebler sizers had been taken

out of the packing-house of the Riverside Heights

Orange Growers' Association, did you not?

A. Yes, sir.

Q. 438. What were those sizers replaced with, if

anything, at all?

A. These were Stebler or Strain sizers and were

replaced by my own.

Q. 439. To what was due the replacement of the

Stebler sizer by the Parker sizer ?

A. The better equipment. [447]

Q. 440. What do you mean by the term "better

equipment"?

A. Well, up-to-date. The art has been improving

steadily since 1890, and we expect it will be so in the

future. Our sizers will, more than likely, be re-

placed by something better later on.

Q. 441. You were asked in cross-examination

whether gravity entered into the proposition relative

to the escape of the fruit through the sizing aperture.



Riverside Heights 0. G. Assn. et al. 399

(Deposition of George D. Parker.)

relative to the Strain sizer and as to the Parker sizer.

I will ask you to examine the model of California
sizer which has been introduced in evidence, and
ask you whether gravity enters into that sizer re-

garding the escape of the fruit? A. Yes, sir.

Q. 442. How is the fruit carried through the Cali-

fornia sizer and sized therein, referring now to the
exhibit model California sizer %

A. In this sizer the fruit is fed from the upper
end of the rolls and carried by the rope in the grooved
guide, successively, through the several sizing por-
tions throughout the length of the grader.

Q. 443. Does the fruit in the California sizer pass
from one roll directly onto an adjacent roll?

A. Yes, sir. As it leaves the first roll and enters
the second roll, there is no nonavailable grading
space.

Q. 444. How does the travel of the fruit from one
roll onto an adjacent roll compare with the travel
of the fruit from one roll to an adjacent roll of the
Stebler sizer? The fore part of my question refers
to the California sizer.

A. These two sizers are identical in every particu-
lar, [448] being practically continuous end-to-end
rolls.

Q. 445. How does the grooved guide in the Cali-
fornia sizer compare with the grooved guide of the
Stebler sizer?

A. They are identical in every particular.

Q. 446. How does the propelling rope of the Cali-
fornia sizer compare with the propelling rope of the
Strain sizer? A. They are identical.
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Q. 447. How is the propelling rope of the Califor-

nia sizer supported in comparison with the propel-

ling rope of the Strain or Stebler sizer?

A. They are both supported in a circular or

grooved guide, lying opposite to and in a horizontal

position to the roller.

Q. 448. Am I correct in understanding from your

testimony that gravity enters into all sizers having

controlled apertures for the escape of fruit ?

A. Yes, sir ; to a more or less extent.

Q. 449. Does it enter into the California sizer as

represented by the model exhibit to the same extent

that it enters into the Stebler or Strain sizer ?

A. Yes, sir ; the rope and roller in the California

are in the same relative positions as they are in the

Strain or Stebler sizer, and are identical in that

respect.

Q. 450. Several times in the course of your cross-

examination you were asked relative to brackets sup-

porting sizing rolls in your machine, and I will ask

you whether by the term "bracket" as employed

therein you had reference to the bracket conforming

in any manner whatsoever to the bracket for sup-

porting the end-to-end rollers in the patent in suit.

Mr. LYON.—Objected to as leading. [449]

Q. 451. (By Mr. ACKER.) And I will ask you

to explain what you had reference to in using the

term "Bracket" or in replying to cross-questions

employing the word "brackets" in connection with

the Parker machine.

A. We do not think that in the Parker machine
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we have a bracket. If we were to describe this prop-

erly we would call it a U-shaped grading member,

having a revolvable mounted cushion in the same.

Q. 452. Could the Parker device be utilized as a

successful grader if the overlapping fingers extended

from the grading units were eliminated %

A. No, sir. The overlapping fingers are the most

important part of the whole. Without these we
would get no longitudinal adjustment, and this is of

more importance at the present time than any other

feature.

Q. 453. Would it be possible in your opinion to

separate or space a distance apart with end-to-end

rollers of the Stebler grader and get the bearings of

the rolls connected by overlapping fingers as in your

device, and have a successful operating machine

with the component member of the grader con-

structed as disclosed in the patent in suit and in the

Stebler device?

Mr. LYON.—Objected to as leading and incompe-

tent; no foundation is laid, the witness not having

qualified to answer the question.

A. No, sir.

Q. 454. (By Mr. ACKER.) Please give the reason

for your opinion.

Mr. LYON.—The same objection. [450]

A. Immediately the fruit left the revolvable or

revolving power-driven roll, and came onto the sta-

tionery or nonrotating surface, the fruit would
necessarily clog as it now does when the roller is

stopped.
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Q. 455. (By Mr. ACKEE.) On cross-examina-

tion your attention was directed to the matter con-

tained in the Strain patent between lines 42 and 55

of the specifications, and I will ask you to examine

the subject-matter contained between those lines and

to state whether or not in your opinion there appears

in the Parker device the elements called for and men-

tioned in said portion of the specifications, and ar-

ranged as therein called for.

Mr. LYON.—Objected to as leading.

A. No, sir.

Q. 456. (By Mr. ACKER.) You find no such

combination?

Mr. LYON.—The same objection.

A. No such combination.

Q. 457. (By Mr. ACKER.) Do you find any

equivalent devices in the Parker grader?

Mr. LYON.—Objected to as indefinite, not being

shown what is intended by the term ''equivalent,"

and also as leading.

A. No, sir.

Q. 458. I notice in the specifications of the Stram

patent in suit between lines 55 and 60 a reference

to band tighteners. I will ask you to state whether

such devices appear in the Parker model and

whether they are made use of or employed in the

Parker device as installed and operated.

Mr. LYON.—Objected to as leading.

A. We have no need of these and they are not used,

the construction of the machine being so far apart.

[451]



Riverside Heights 0. G. Assn. et al. 403

(Deposition of George D. Parker.)

Q. 459. (By Mr. ACKER.) How does the run-

way of the California sizer, the model of which is

in evidence, compare with the run-way of the patent

in suit and as imparted in the Stebler sizer as in-

stalled?

A. It is identical. The run-way composed on one

side of a rope running in a groove, and on the other

a series of rolls, the apertures between the rolls and
the rope being successively wider, allowing the dif-

ferent sizes of fruit to fall through them.

Recross-examination.

(By Mr. LYON.)

Q. 460. What do you understand by the term
*

' equivalent " ? A. Something similar.'

Q. 461. In what way? A. Almost any way.
Q. 462. You mean something mechanically fash-

ioned to resemble another thing? A. Yes, sir.

Q. 463. And it is in this sense that you answer the
question of your counsel? A. Yes, sir. [452]

[Deposition of Edward S. Cobb, for Defendants.]

EDWARD S. COBB, a witness produced on be-

half of the defendants, being first duly sworn accord-

ing to law, testified as follows, to wit

:

Direct Examination.

(By Mr. ACKER.)
Q. 1. State your name, age, residence and occupa-

tion.

A. My age is sixty-four years; occupation, con-

sulting engineer; office, 427 Central Building; I re-

side in Whittier, California.
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Q. 2. How long have you followed your profession

as consulting engineer ?

A. Educationally and practically since 1875.

Q. 3. State in general what preparation you had.

A. Prior to 1875 I was building boats, and was

pattern-maker in the shop in the general w^ay. From

75 to '79, student in the Worcester Polytechnic In-

stitute ;
'79 to '80, 1 was assistant to the superintend-

ent of motive power on the railroad; then chief

draftsman for the Pond Machine & Tool Works.

Then I opened an office in Boston and spent about

two years designing machinery, largely, working on

patent office drawings to some extent. The machin-

ery I w^as designing was boot and shoe machinery,

paper bag machinery and newspaper folding. From

'82 to '88, I taught mechanical engineering and ma-

chine designing at the Rose Pohi:echnie, at Terre

Haute, Indiana. From '88 to '92 I was doing gen-

eral engineering with Dallas, Texas, as headquar-

ters. From '92 to '93 I was designing engineer for

an engine manufacturer in Erie, Pennsj^lvania. In

'93 and '94 mechanical and hydraulic engineer for

the Risdon Iron Works in [453] San Francisco.

From '94 to '96 in business for myself as a consulting

and mechanical and hydraulic engineer in San Fran-

cisco. '96 to 1900 in the same business in San Fran-

cisco in the firm of Cobb & Hesselmeyer. From 1900

to 1901, consulting engineer in Los Angeles, Cali-

fornia.

Q. 4. Have you charge of any engineering work at

the present time ?
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A. I do mostly consulting work. Altogether con-

sulting w^ork.

Q. 5. Are you familiar with, machinery generally ?

A. Yes, I am; generally speaking, considered a

good mechanic.

Q. 6. Are you familiar with drawings and the

reading of drawings? A. Yes, sir.

Q. 7. Are you familiar with letters patent or read-

ings of letters patent?

A. I have read a great many and have had con-

siderable experience in construction, and also been

called into court a number of times in connection

w4th them.

Q. 8. Have you ever experted matters in the Fed-

eral court 1 A. Yes, sir.

Q. 9. Are you familiar with the class of machin-

ery involved in the present controversy?

A. I have seen such machinery in operation.

Q. 10. Do you understand the operation of it?

A. In a general w^ay.

Q. 11. Have ^^-ou read and do you understand re-

issue letters patent No. 12,297 granted Eobert Strain

for an improved fruit [454] grader, the same

being the letters patent in suit ?

A. I have read it over and I believe I understand

it.

Q. 12. Do you understand the construction of the

machinery therein showm and described?

A. I think so.

Q. 13. Have you ever examined the machines con-
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structed under and in accordance with said letters

patent f

A. I have seen at least one machine that I believe

was constructed under that patent.

Q. 14. Are you familiar with the construction and

operation of defendants' machine or w4th the ma-

chine employed by the defendant in the present

action ?

A. I have seen a machine of that character in oper-

ation.

Q. 15. Do you understand the operation of it ?

A. Pretty fairly well. I could operate it.

Q. 16. I direct j^our attention to a list of copies

of United States letters patent offered in evidence in

this case, and ask you to examine the same and state

whether you have read and w^hether you understand

the devices disclosed by those letters patent ?

A. I have first in hand here Ellithorpe No. 399,509.

I have not particularly studied that patent.

I have here Jones, 430,031. I have carefully stud-

ied the drawings shown in that patent and been casu-

ally over the specifications. I might say in connec-

tion with all these patents, I have only been over

the specifications of all of them once, because they

were at my disposal for so short a time. I have

looked over the drawings of them all very carefully.

[455]

The next one I have is Jones, 442,288. I under-

stand the drawing of that patent.

Hutchins, 456,092. I understanding the drawings

of that patent.
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Ish, 458,422. I can read the drawings of that

patent.

Hutchins, 465,856. I can read the drawings of

that patent.

Woodward, 466,817. I can read the drawings of

that patent.

Burke, 482,294. I can read the drawings of that

patent.

Fleming, 475,497. I can read the drawings of that

patent.

Jones, 529,032. I can understand that drawing.

Cerruti, 534,783. I can read that drawing.

Huntley, 538,330. I can read that drawing.

Bailey, 671,626. I can read that drawing.

Maull, 673,127. I can read that drawing.

Nelson, 713,484. That one is like the first one. I

have not been through it so completely as the others.

I can read it, I suppose, if I give time, a little bit

of study.

Q. 17. You state that you can read the drawings.

What do you mean by that ?

A. I mean in general I can describe the machine

and its operation that is intended to be represented

by the drawing.

Q. 18. Will you please take the patents to which

your attention has been directed and explain in gen-

eral the construction of the devices disclosed by the

drawings.

Mr. LYON.—Objected to as incompetent, no foun-

dation laid, the witness not having qualified to an-
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swer the question.

Q. 19. (By Mr. ACKER.) Are you familiar with

the reading of patent office drawings ? [456]

A. Yes, sir; I can read them all right and under-

stand what they say.

Q. 20. And understand the construction of the de-

vices disclosed thereby? A. Yes, sir.

Q. 21. Now, will 3^ou please take the patent and

describe the devices that it illustrates.

Mr. LYON.—The same objection as last noted on

the record.

A. Bailey, 671,646. These drawings represent a

machine for sorting fruit or sizing it, and the draw-

ings disclose a machine embodying a movable ring

or carrier which in the particular illustration shown

has its top surface composed of two inclined planes,

either one of these inclined surfaces acting as a car-

rier for the fruit to be sized. As the fruit is car-

ried along on this inclined surface, it is maintained

in its position by coming in contact with guides, one

of which guides surrounds the outer circumference

of the ring approximately; and the other of which

surrounds the inner circumference of the ring ap-

proximately. These guides are made up of sections

and have upon their lower edge near the point of

contact with the fruit to be sized, shafting upon

which loose washers or discs may revolve, and the

sizing of the fruit is accomplished by varying the

distances between these revolving washers or discs,

and the inclined surface of the circular carrier. The
distance between the revolving discs and the circular
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carrier may be varied by raising and lowering the

supports of the revolving members. The next is

538,530, Huntley. In this the drawing discloses a

hand-driven machine for sizing fruit or other arti-

cles, and is composed of a drum or [457] cylinder

which may be revolved by hand, lying or disposed

above a trough into which the fruit to be sized is

fed. This trough lies in the illustration below the

cylinder, and the surface of the trough supporting

the fruit is not parallel to the axis of the cylinder.

Consequently, fruit entering the larger end of the

same and running toward the smaller end, would be

caught by the cylinder and if the cylinder were re-

volving in a direction suitable and approximately at

right angles to the axis of the trough, the fruit would
be discharged from the trough according to its size.

534,783, Cerruti. This drawing discloses a fruit

sizing device w^hich in its operating functions is

shown in duplicate. That is to say, two sizing runs,

one by the side of the other and practically parallel

with it. Either one of these sizing devices consists

of two traveling ropes lying in the same plane but

not parallel with one another. They receive the

fruit at one end, and these ropes as they carry the

fruit along diverge toward the opposite end, thus

forming openings of continuously increasing size be-

tween the two ropes, through which the material or

fruit to be sized may drop into the proper recep-

tacles.

539,032, Jones. The drawing in this patent dis-

closes a revolving disc set eccentric to an outer ring
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and lying in the same plane therewith, thus provid-

ing an annular space between the two which varies

in size or wddth, increasing in width for one-half the

diameter of the device, and into which space fruit

may be discharged and the varying and gradually

increasing size of the space allowing the smaller

fruit to be discharged first and the larger fruit last

into the proper run-ways to convey it from the sepa-

rating device. [458]

475,497, Fleming. This drawing discloses a fruit

separating device consisting of two or more carrying

or propelling link members which may be chain or

belt. To these carriers are attached transversely

bars having spaces between the bars greater than the

size of the largest material to be sorted. Attached

to each bar and swinging freely therefrom as a shut-

ter which when closed into the plane formed by the

two carrying members completely closes the space

between any one part and its adjacent part on the

carrier. These flaps or doors are for the most part

able to take any position that gravity may cause

them to occupy, but through a portion of their circuit

through the machine they are constrained first to

take a position closing the apertures between the

above-mentioned transverse bars. Next their sepa-

rating ends come in contact with guides that allow

these flaps to open to a greater or less extent, as may

be desired, and in the drawing they are shown to

open slightly at one stage of their progress, open still

more at another stage of their progress, and still

more at another, until they are finally entirely open.



Riverside Heights 0. G. Assn. et al. 411

(Deposition of Edward S. Cobb.)

At each of these separate stages a different size of

material would be dropped therefrom into a suitable

receptacle.

482,294, Burke. The drawing of this device dis-

closes a series of parallel members cylindrical in

fiorm and made up of sections of different diameter,

following one another in their consecutive order as

regards size. That is to say, they are all large at the

same end and decrease in diameters by steps to the

smaller end. These elements are spaced at some dis-

tance apart and between these elements there are

provided fingers or carriers which may operate be-

tween these members to [459] pass the fruit

along between them, so that as it comes to any par-

ticular opening of sufficient size to pass into it, it

may drop into the proper receptacle for it.

466,817, Woodward. This drawing discloses a

fruit-sizing machine consisting practically of two

ropes which are movable, lying in the same plane,

but not parallel, diverging from one end to the other,

and in the direction in which they travel. They are

arranged in such a manner that fruit discharged onto

these ropes at the point where they are near to-

together, and carried toward the divergent end by
the motion of the ropes in that direction, would at

some time during its course meet with a sufficiently

wide opening to allow the same to drop through into

a proper receptacle to receive the same.

465,856, Hutchins. The drawings of this device

disclose a pair of rollers having located between them
and parallel to their axes a partition in the upper
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edge of which are two parallel grooves, and in these

parallel grooves a belt is caused to travel in each case.

The fruit is sized by the distance maintained between

the belt carrier and the roller. This drawing shows

more than one set of these rollers disposed one above

the other.

458,422, Ish. The drawings of this machine dis-

close a stepped roller provided Avitli means of keep-

ing it in revolution. And parallel with the axis of

this roller there is disposed \a traveling belt, the di-

rection and motion of which is that corresponding

to a direction from the larger end of the stepped

roller to the smaller end of the stepped roller. Fruit

disposed on the traveling belt and between it and

the revoMng roll at the end of the roll having the

larger diameter, wull be [460] caused to rotate

and travel tow^ard the end of the roll having the

smaller diameter, and when the fruit arrives at any-

particular section having a large enough opening for

it to drop through it will do so into a receptacle pro-

vided for it.

456,092, Hutchins. In this machine the drawings

disclose a pair of inclined rollers l^dng in the same

inclined plane, and the inclination of these rollers

may be adjusted by suitable devices. The rollers

are caused to revolve by means of belting. Between

the rollers there is a partition ha\dng a broad upper

surface and composed of two inclined surfaces, and

covering this double incline upper surface there is a

traveling belt for conveying the material to be sized,

or articles to be sized.
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442,288, Jones. The drawings of this machine

disclose a pair of parallel cylindrical members capa-

ble of being revolved and disposed one on each side

of a fixed member. The cross-sections shown in the

drawings indicate that all of the members are of

the same size. Fruit to be sized is distributed on

that end of the machine where the diameters of these

parallel members are the largest, and caused to

travel toward that end of the machine where the

diameters of the elements mentioned are smallest,

and will in such travel arrive at openings of suitable

size for the fruit to pass through into receptacles

where it is carried away. The sizing is done be-

tween the surfaces of cylinders of different diam-

eters.

430,031, Jones. The drawings of this machine

show two parallel rolls having formed or built onto

their exterior cylindrical surfaces a spiral after the

manner of a coarse-threaded screw. These are dis-

posed one on each side of the central member com-

posed of a series of cylinders of different [461]

diameters. The two rolls having the spirals and the

central portion formed of the cylinders of different

diameter all lie in the same plane, and have their

axes parallel to one another, and the fruit is sized

by passing between the parallel rolls that are of

uniform diameter and the member formed of the

cylinders of different diameters.

673,127, MauU—
Mr. LYON.—The further objection to the testi-

mony of this witness so far as this patent is con-
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cerned is noted on the same ground as noted to the

offer of the exhibits in evidence.

A. The drawings of this machine disclose a re-

volving circular member lying in a horizontal plane

and disposed adjustably eccentric to a surrounding

member, so as to form between the two an annulus of

varying width. The varying width between the

members serving as a measuring device for sizing

fruit or other articles.

Ellithorpe, 399,509. The essential features of this

device as a sizing machine consist in a flexible table

or support through the surfaces of w^hich are holes

of various sizes. The material to be sorted is caused

to travel over this flexible surface and fall through

the holes as it reaches them of proper size.

713,4'84, Nelson-

Mr. LYON.—The testimony of this witness in re-

gard to this patent is objected to, upon the same

grounds and for the same reasons as set forth in the

objection to the offer of said exhibit in evidence.

A. I have not studied this device sufficiently to

give an offhand intelligent description of it, and un-

less time is [462] given to me to look it over—

Q. 22. (By Mr. ACKER.) We will eliminate

that.

AA^ereupon the further taking of testimony here-

in was adjourned until Thursday, May 2, 1912, at 10

o'clock A. M., at the same place. [463]

On Thursday, May 2, 1912, at 10 o'clock A. M.,

the further taking of testimony herein was resumed,

pursuant to the adjournment.
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Whereupon EDWARD S. COBB was recalled for

further direct examination, and testified as follows

:

(By Mr. ACKER.)
Q. 23. You stated yesterday that you had casually

examined the patents which you testified to. What
do you mean by the expression "casually examined" ?

A. It is my way of saying that I had read over all

the specifications of the patents in question, but given

particular attention to the constructive features

shown in the drawing, and that by "casual" I mean

that I had not studied them to such an extent that I

could remember the details of each individual patent

offhand. I gave special study to the drawings fol-

lowing these patents and I remember giving par-

ticular study to the Bailey patent which struck me
as being identical in its principles of construction

with the patent in suit.

Q. 24. Please explain more fully what your ex-

perience has been with devices of the character of

that in the present controversy, as to the apparatus

themselves.

A. I have seen a great number of grading or sizing

machines in operation at a number of different pack-

ing-houses in Southern California, and made trips

for the purpose of examining their operation and

studying their operation. I have myself put fruit

into these sizing machines, marked the fruit, and

after it had been delivered to the bins replaced it

[464] in the feediij^ hopper and noted whether the

same fruit was again discharged into the same bins

or not, doing this for the purpose of testing out the

accuracy of the operation.
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Q. 25. To what graders did that apply ?

A. The paiiieiilar grader that I performed that

experiment on is located at Rivera.

Q. 26. What grader was it ?

A. The Parker machine.

Q. 27. Did 3^ou ever personally examine the ma-

chine known as the Stebler machine constructed un-

der the patent in suit ?

A. I examined the machine known as the Stebler

machine at two or three different packing-houses.

One, I think, was—I am not prepared to say the

names of the places, because I went on that trip with

yourself and Mr. Parker and we stopped at a number

of packing-houses. I think one was at Charter Oak

and two at San Dimas where I saw the machines.

The only time that I saw a machine that I understood

to be a Stebler machine in operation w^as at an ex-

position in this city. I went and saw^ that machine

operate on three different occasions, and I did it as

a matter of interest and study and without any ref-

erence to any patent or patent suits, and not know-

ing at that time that any such suits were in prospect.

Q. 28. Are you thoroughly familiar with the oper-

ations of the sizer known as the Stebler sizer and con-

structed according to the letters patent in suit ?

A. I have seen those machines in operation, and I

believe that I thoroughly understand every feature

of their manipulation to grade fruit.

Q. 29. What other machines, if any, did you ex-

amine during [465] the course of the trips that

you speak of taking?
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A. At one packing-house I had a fine opportunity
to examine a California grader. The machine was
not set up for usq, but it was available for examina-
tion and I did examine its construction features so
far as it pertained to the grading of fruit.

Q. 30. What do you mean by the expression ''Cal-
ifornia grader"?

A. This grader that I examined was composed of
a series of stepped rollers placed end to end, and
these rolls were adjustable to and from a grooved
guide in which a rope that could be made to travel
was located.

Q. 31. Have you carefully examined the letters

patent in evidence in the present suit, the same being
reissue patent 12,297, and do you understand the
device disclosed thereby ? A. Yes, sir ; I do.

Q. 32. Please describe the invention that you un-
derstand to be disclosed by the letters patent in suit,
using your own language, without reference to the
patent itself.

Mr. LYON.--Objected to as incompetent, not the
best evidence. The patent speaks for itself. It is

incompetent and calling for a conclusion and guess
of the witness, and not a proper subject matter for
expert testimony. The witness has not shown him-
self qualified to testify as to what the invention dis-

closed by ihe Strain patent was, nor do his answers
show anything more than his conclusion as to what
the invention intended to be covered by was. The
witness should be asked to explain the machine and
its mode of operation.
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Q. 33. (By Mr. ACKER.) Describe in your own

language the [466] device in the patent in suit.

A. I find shown in the patent in suit a machine for

sizing fruit, consisting of two parallel members

which, together, form a run-way, one of these mem-

bers consisting of a fixed grooved guide having a

groove and rope to which motion may be given, and

the other member parallel therewith composed of a

number of series of rolls placed end to end. These

rolls are arranged to rotate. They are individually

arranged to be adjustable to and from the opposing

parallel member of the run-way. The ends of each

roll are supported at or by the end of an overhanging

arm, these arms themselves being supported by suit-

able bearings in wdiich the arms may move, and the

movement of these overhanging arms in these sup-

ports is accomplished by turning a nut upon the

threaded extended portion of the arms, the object

of this construction being to vary the distance be-

tween any roll and its opposite parallel member of

the sizing device. These rolls all move in a plane

which would contain the traveling rope.

Q. 34. In your last answer w^hat do you mean by

the expression "a series of end-to-end rolls" as used

by you 1

A. The patent discloses to me rolls placed end to

end in this sense : That one roller is just as near the

next roller to it in position as constructive features

would allow it to be operated, when we have in mind

the fact that each of the ends of these rolls mentioned

is independently adjustable.
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Q. 35. Independently adjustable how? In what
manner ?

A. The ends of one roll are adjustable independ-

ently of the end of its adjacent roll.

Q. 36. And adjustable in what direction? [467]

A. To and from the moving carrier. As shown by
the drawing it would be probably horizontal, but it

is to and from the moving carrier.

Q. 37. Please examine the description or specifica-

tions of the reissue letters patent 12,297, the same
being the patent in suit, and state whether or not the

said description makes any provision as to the diam-
eter of the end-to-end rolls.

iQ. 38. Would or would not a stepped roller con-

form to the expression ''roller"?

Mr. LYON.—Objected to as indefinite and uncer-
tain, as it would depend entirely upon the context,

and the mode of operation of the mechanical ele-

ments with relation to which such expressions were
used.

A. It would conform. I further believe that a
longitudinal section of this roller could be of any
form of outline so far as the descriptions given in

the patent are concerned.

Q. 39. (By Mr. ACKER.) I will direct your at-

tention to a model exhibit which has been introduced
in this case, and ask you to examine the same and
state, if you can, what it relates to or whether you
can identify it in any manner whatsoever.

A. I find here a model which represents the ma-
chine that I examined, and the machine that was
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known to me as the California grader.

Mr. ACKER.—I will state that the witness is now

examining the model heretofore introduced in evi-

dence as Defendants' Exhibit California Sizer.

Q. 40. Please explain fully the character of the

sizer [468] disclosed by that model, and the con-

struction of the same and the operation of its several

parts.

A. This machine represented by this model shows

a machine with two run-ways that are parallel.

Each run-way consists of a fixed groove guide con-

taining within the groove a rope, and having means

for giving movement to the rope, this grooved guide

and rope constituting one of the two parallel mem-

bers of the fruit-sizing machine. The other parallel

member of the fruit-sizing machine constituting the

parallel member previously mentioned, is composed

of a number of rolls placed end to end. Each end of

the rolls is adjustable to and from the fixed member

of the run-way. Means are provided for positively

rotating the end-to-end rolls.

Q. 41. How are the end-to-end rollers of the model

exhibit which you state conforms to the California

sizer examined by you supported or mounted?

A. They are supported in brackets that give ad-

justability to and from the fixed member of the

grader.

Q. 42. When you say the fixed member of the

grader, do you mean the fixed member of the run-

way?

A. Yes, sir; the fixed member of the run-way—the
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member containing the fruit and traveling rope. In
the machine that I saw and in this model the rollers

are shown as stepped. That is to say, all portions of

the same roller are not of the same diameter. That
provides a number of grading sizes, independent of

the adjustable rollers. That is to say, there are a

number of sizes of fruit provided to be sorted, even
though the rollers rem.ain fixed in any position in

which they may be originally placed. [469]

Q. 43. Do you mean that each of the end-to-end

rollers are provided with a series of steps?

A. Yes, sir. That is the way they were in the

machine that I was informed was a California

grader, and that is the way they are shown in this

model.

Q. 44. I will ask you to again examine reissue

letters patent 12,297, the patent in suit, and compare
the machine as you find it therein disclosed and de-

scribed with the machine disclosed by the model ex-

hibit, and state such differences and similarities as

you may find to exist between the machine of the

patent in suit and the said model, and as between the

invention disclosed by the claim No. 1 in the letters

patent in suit.

Mr. LYON.—The question is objected to so far

as it refers to the invention or to the first claim of

the patent in suit, as incompetent, and not proper
subject of expert testimony, being an inquiry as to

a matter which it is for the Court to decide and inter-

pret and not being the proper mode of proof; and
the interpretation of the claim being for the Court
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and not for an expert witness. There is no ambigu-

ity and uncertainty in the claim.

A. I find in the model a fruit grader with trans-

versely adjustable rotating rollers; nonmovable

grooved guide lying parallel with the plane which

passes vertically and longitudinally through the cen-

ter of said rollers; that the said rollers and the ver-

tical guide form a fruit run-way ; that the rope in the

groove in said run-way is provided with means for

giving to it motion. I think that answers the ques-

tion with regard to claim 1. [470]

Q. 45. (By Mr. ACKER.) My question was to

point out such similarities that you may find to exist

and, likewise, such differences.

A. In claim 1 the first member of the combination

is a plurality

—

Mr. LYON.—The same objection to the question.

A. —the first member of the combination called

for in claim 1 is a combination of a plurality of trans-

versely adjustable rollers; I find in the model a

plurality of transversely adjustable rollers. The

next member of the combination mentioned in the

claim is a nonmovable grooved guide lying parallel

with the plane which passes vertically and longitud-

inally through the center of said rollers. I find in

the model a nonmovable grooved guide lying parallel

with the plane which passes vertically and longitud-

inally through the center of said rollers. The next

statement of the claim is that said rollers and guide

form a fruit run-way. In the model the rollers and

the guide will form a fruit run-way. In the claim
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one member of the combination is a rope in the

groove in said guide, and means to move said rope.

In the model I find a rope in the groove in the guide

and means to move said rope.

Q. 4'6. (By Mr. ACKER.) What difference do

you find between the model and the machine described

in the patent in suit, if any at alH

A. The first member of the combination in this

claim calls for or uses this language: "In combina-

tion a plurality of independent transversely adjust-

able rotating rolls." In the model only the two ends

can be independently adjustable. Any rolls lying

bew^een the two end rolls in the series of [471]

end-to-end rolls rieceive adjustment to some extent

whenever the rollers adjacent to them are moved, be-

cause adjacent rolls are in this model supported in

a single bracket, which serves to receive or to sup-

port one end of each of these contiguous rolls.

One can adjust the first roll in this machine at

either or both ends to any position they may deem

desirable by moving the brackets provided for that

purpose, and may do the same with reference to the

last roll in the run-way of the series. The rolls in-

termediate between the two would take a position

to conform to the adjustment made as mentioned.

Q. 47. You will please make the same comparison

with reference to the machine that you find disclosed

by claim 10 of the patent in suit.

Mr. LYON.—The same objection is noted to the

preceding question w^hen asked in relation to claim 1.

A. Claim 10 of the patent in suit reads: "In a
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fruit-grading machine a run-way formed of two

parallel members, one of said members consisting

of a series of end-to-end rolls, brackets carrying the

rolls, guides for the brackets and means for adjust-

ing the brackets upon the guide, substantially as

set forth." In the model I find a fruit-grading ma-

chine having a run-way formed of two parallel mem-

bers, one of said members consisting of a series of

end-to-end rolls. I find brackets carrying the rolls,

guides for the brackets and means for adjusting the

brackets upon the guides as set forth in claim 10 of

the patent in suit.

Q. 48. (By Mr. ACKER.) How does the end-to-

end arrangement of the rollers of the model exhibit

conform to the end-to-end [472] arrangement of

the rollers of the machine disclosed by the patent in

suit?

A. In the model the rolls placed end-to-end, con-

sidering two consecutive rolls in the series, are sup-

ported by a bracket which acts as a common support

of one end of each roll adjacent thereto. The con-

nection between one roll and its adjacent roll is not

so rigid as to prevent slight adjustment. In the

patent in suit the arrangement of the rolls and their

supports are such that either end of either roll form-

ing the series of end-to-end rolls may be independ-

ently adjusted without effecting either end of any of

the remaining rolls.

Q. 49. My question was, Mr. Cobb, how did the

end-to-end arrangement of the rolls of the model

compare with the end-to-end arrangement of the roll-
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ers of tbe grading member of the machine set forth

in the patent in suit?

A. So far as forming a run-way is concerned, they
are practically the same. They are arranged as close

together as mechanical construction will allow, so

that there is in use a continuous run-way for fruit,

and no space allowed for fruit of improper size

brought through at an improper place.

Q. 50. You have described to me the construction

of the model, and my question is, how does that com-

pare with the arrangement of the end-to-end rolls of

the machine disclosed by the patent in suit ?

A. It has all the parts shown here that are shown
there, and virtually in the same position relative to

one another, and operating substantially in the same
manner.

Q. 51. In the same manner as what?

A. As showm by and accomplished by the parallel

members [473] of the run-way in the patent in

suit.

Q. 52. What is the purpose or function of the

transverse adjustability permitted the end-to-end

rollers of the model, compared to the machine which

you have testified to ?

A. The object of transverse adjustment of the rolls

is to vary the size of the opening betw^een the rolls

and the opposite parallel member of the grading de-

vice which, in this case, is the fixed grooved guide

having the traveling rope, and the object of the ad-

justment of the rolls is to vary the distances between

the rolls and the traveling member.
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Q. 53. What is the function of adjustability of the

end-to-end rollers of the machine of the patent in

suit?

A. It has the same object in view, to change the

distance between the rollers and the traveling mem-
ber of the run-way.

Q. 54. Please examine claim 10 of letters patent in

suit, and state whether or not you find any provision

made or called for by such claim for independent

adjustment or end-to-end rollers.

Mr. LYON.—Objected to as leading and sugges-

tive of the answer ; furthermore, that it is an inquiry

addressed to matter w^hich is for the Court to deter-

mine and not proper for expert testimony.

A. There is no means here mentioned as being in-

dependent adjustment of; the rolls.

Q. 55. (By Mr. ACKER.) Please examine the

model Defendants' Exhibit Parker Machine and

state how the structure therein disclosed compares

with the construction of the machine that you have

examined as you have testified to in packing-houses.

A. The model exhibited here corresponds in its

operative [474] features to the machines that I

have seen in operation for grading fruit and which

I have been informed was the Parker macliine.

Q. d6. Please describe the construction and oper-

ation of the machine as represented b}^ the model

exhibit before you.

A. The machine consists of a run-way for fruit.

This run-way is composed of a traveling member con-

structed in this case of a belt lying upon and being
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supported by two plane surfaces forming an angle

wdth each other, the belt in this position forming the

carrier for the fruit longitudinally of the run-way.

This belt carrier may be made of one or two courses

of belting, and receives its driving effort through

the employment of a link belt chain to which the

belts have been properly attached so that power may
be applied to driving the belt at all portions of its

length more uniformly than would be possible if the

belt wTre driven solely from one end, the soft char-

acter of this belt being such that it would stretch in

use much faster than the stretching due to wear

would take place in a metallic chain. The fruit in

falling upon or being fed upon this traveling belt,

and the surface of the belt being inclined downw^ard

and away from the center of the width of the run-

way, causes the fruit to impinge upon the sides of

the run-way. The sides of this run-way are made

up of two principal members. One of these

members consists of a roller supported in brack-

ets in such a way that the roller is revolvable

about its longitudinal axis. The blocks are ar-

ranged so that their position and, consequently,

the position of, the roller, may be changed with

reference to the traveling belt so as to leave an

opening between the roller and the traveling belt,

the size of said [475] opening being adjustable

and determined by the position of the roller in refer-

ence to the belt. This roll wdth its supporting

mechanism and means of adjusting its position, con-

stitutes one member of the said construction of the
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run-way. The other member of the construction of

the side of the run-way consists of fixed pieces—and

by fixed pieces I mean pieces that have no motion of

theniselves and no motion imparted to them in the

operation of the machine. These fixed elements are

composed of tw^o separate pieces, one of which is

attached to each of the adjacent sizing members pre-

viously mentioned. The opposite ends of these fixed

pieces overlap and form between the sizing members

a support for the fruit and a guide for the fruit as

it is conve3'ed from one sizing member to the next

sizing member. There are disposed along the ma-

chine a number of these sizing members on each side

of the fruit run-way. These sizing members are

adjustable lengthwise of the machine so that the dis-

tance between a sizing member and the next sizing

member to it, longitudinally of the machine, may be

varied, the object of; this variation being to provide

for the care of the fruit as sized w'hen a large quan-

tity of fruit of any particular size is passing into

the machine and rendering it necessary to care for a

large quantity of fruit of any one size in proportion

to the W'hole run supplied to the machine. In the

operation of the machine the fruit is deposited upon

the traveling belt and travels along with said belt for

the most part supported by the belt; but owing to

the angular location of the belt, being out of level,

the fruit impinges upon some element of the side

of the machine. These elements, as I previously

mentioned, consisted in one case of a sizing member

and in the other case [476] of the fixed guiding
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member. When fruit of the proper size comes ad-

jacent to the sizing member having a proper adjust-

ment, the fruit will pass out through this sizing

member. The larger fruit, not being able to pass

out, wuU be carried along by the carrier, and, coming
in contact with the fixed sides of the run-way will

be conveyed along the run-way until it shall arrive

at a sizing member adjusted to such size as to allow

the fruit to escape from the run-way. This opera-

tion takes place on both sides of the center of the

run-way and throughout the length of the run-way

till the process of separation has been completed.

Q. 57. You have made mention in your last an-

swer of a roller and of a sizing member. I wall ask

you to explain more fully what you mean by a sizing

member as illustrated by the model. What parts

go to making up the sizing member that you have

termed a sizing member?
A. By w^ay of explanation and to make my an-

swer more clear, I wish to state that the fruit in this

machine is sized by the space allowed for its passage

between a longitudinally traveling member and a

member located at a definite position along the run-

way. This latter member I consider a sizing mem-
ber and so call it, and will describe it as being made
up of a suitable framework for supporting a roller.

This framework as a whole is adjustable longitud-
inally of the run-way of the machine. The frame-
work form^s the support for blocks which are mov-
able thereon, and these blocks support the axles or
spindles of the roller, free to move in a rotating
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sense, and this roller free to move is the opposite the

member of the sizing device to the traveling belt or

carrier above mentioned.

Q. 58. What function does the roller sizing mem-

ber to which [477] you have referred subserve

in the machine represented by the model to which

you are testifying?

A. The roller serves a purpose for determining the

size of the opening through which the fruit may pass,

and, at the same time providing the sizing edge of

this opening with a movable sizing member, the ob-

ject being to gain a measure of elasticity so that fruit

very nearly the exact size, of the opening would not

be crushed in the endeavor to pass through the same.

Q. 59. Are any means provided for driving the

rolls of the sizing member which you have testified

to?

Mr. LYON.—Objected to as leading.

A. There are no means provided for driving these

rolls, and they do not revolve except when in contact

with the fruit. In fact, they are sometimes in con-

tact with fruit when they don't revolve at all. If

a perfect sphere Avere fed into the run-way the rolls

would not be so apt to revolve as they would be when

fruit of irregular contour is traveling along the

length of the run-way.

Q. 60. (By Mr. ACKER.) Do you find in the

fruit grader as represented 'by the model exhibit to

which you have been testifying, a plurality of inde-

pendently transversely adjustable rotating rollers?

Mr. LYON.—Objected to as leading.
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A. No, sir.

Q. 61. (By Mr. ACKER.) State whether you
find in said model exhibit a nonmovable grooved
guide lying parallel with the plane which passes ver-
tically and longitudinally through the center of said
rollers. [478]

Mr. LYON.—Objected to as leading.

A. I do not.

Q. 62. (By Mr. ACKER.) State whether or not
you find in the model exhibit the rollers of the char-
acter as to which I have asked and the guide of which
I have asked forming a fruit run-way.

Mr. LYON.—Objected to as leading.

A. No, sir.

Q. 63. (By Mr. ACKER.) Do you find a rope
traveling in a grooved guide-way?
Mr. LYON.—Objected to as leading.

A. No, sir.

Q. 64. (By Mr. ACKER.) Do you find in the
model exhibit any means for moving a rope within a
grooved guide-way ?

Mr. LYON.—Objected to as leading.

A. No, sir.

Q. 65. (By Mr. ACKER.) Do you or do you not
find in the model exhibited a fruit-grading machine
having a run-way formed of two parallel members,
one of which members consisting of a series of end-
to-end rolls, brackets carrying the rolls, guides for

the brackets, and means for adjusting the brackets

upon the guides ?

Mr. LYON.—Objected to as leading.
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A. No, sir.

Q. 66. (By Mr. ACKER.) Do you find a grad-

ing member in the device in the model exhibited con-

sisting of a series of end-to-end rolls ?

Mr. LYON.—Objected to as leading.

A. No, sir.

Q. 67. (By Mr. ACKER.) Do you find end-to-

end rolls in the [479] model exhibited ?

Mr. LYON.—Objected to as leading.

A. No, sir.

Q. 68. (By Mr. ACKER.) Please state how the

rolls which you have referred to as forming one ele-

ment of the sizing member of the Parker machine as

illustrated by the model, are arranged relative to

each other.

A. Longitudinally of the machine. They are lo-

cated at any desirable distance apart. They are

placed at a distance apart longitudinally of the ma-

chine, conforming to the desire of the operator
;
and

the space between each sizing member not occupied

by any sizing devices is filled by overlapping fixed

arms for the purpose of forming one side of the con-

veyor which in connection with the traveling mem-

ber of the run-way forms a conveyor for carrying

the fruit from one sizing device to the next sizing

device of the series on the same side of the machine.

Q. 69. Please examine specifications of the letters

patent in suit, beginning with line 42 and ending

with line 60, and state whether you find in the model

exhibited the elements of co-operating parts therein

mentioned.
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Mr. LYON.—Objected to as leading and sugges-

tive of the answer, and not the best evidence, and
calling for a mere conclusion of the witness and not
for a statement of fact.

A. I have read the lines indicated in the question,
and I do not find the elements therein described in
the Parker machine.

Q. 70. (By Mr. ACKER.) Please examine De-
fendants' Exhibit Original Grade Unit and state
how the adjusting means of the roller member of the
unit compares with the adjusting means of the roller
element of the sizing member in the model Parker
[480] machine.

A. In the exhibit mentioned, ''original grade
unit," the adjusting devices consist of a block form-
ing a support for the spindle of the roll. This block
also partially includes a vertical support, and the
block being supported and adjustable vertically by
means of a screw supported by the previously men-
tioned vertical support, and having its threaded por-
tion tapped into the block in su,'h a manner that the
revolution of the screw would cause the block to rise

and fall, carrying therewith the roller. This screw
is provided with a check-nut, the tightening of which
prevents the screw from losing its position of ad-
justment during the operation of the machine. The
device disclosed in the patent shows a roll the spindle
of which is supported in the outer end of an extended
bar, that bar itself being supported in bearings, in
which bearings it is movable longitudinally. A
longitudinal motion in these bearings is given to the
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bar by means of an extension of the bar being

threaded and provided with a nut. The position of

the nut with reference to the whole mechanism be-

ing fixed, any revolution thereof causes the bar to

move forward or back in its bearing, carrying with

it the end of the roller to which it is applied, thus

giving a form of adjustment of that roller with ref-

erence to its parallel member.

Q. 71. I will ask the reporter to read the question.

A. It is not constructed in the same manner as dis-

closed in the patent in suit. The adjustments are

possible and practical Avith the device shown in the

Parker machine and also in the device shown in the

patent in suit, but the methods of making the adjust-

ments are different in both cases. [481]

Q. 72. I think you misunderstood my question.

My question had no reference to the patent in suit.

(Question 70 read by reporter.) Have you been an-

swering with reference to the comparison between

the original unit and the patent in suit ?

A. Yes, sir.

Q. 73. I will ask the reporter to read the question.

(Question 70 reread by the reporter.)

A. In the original grade unit I find the roller

spindle supported in a block in such manner that the

roller may rotate. This block is movable vertically

on a vertical guide. This block is held in position

and is adjustable upon this vertical support by

means of a screw. This screw is supported by the

vertical support mentioned, and has its threaded

portion tapped into the body of the block. By the
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revolution of the screw the block is made to travel
up or down its support. This screw is provided
with a check-nut, the tightening of which will pre-
vent the screw from losing its adjustment during
operations. In the Parker machine exhibited in the
model here, the rolls are provided with spindles
which are supported in blocks. The blocks are sup-
ported and are movable along a vertical frame, and
they are held in their vertical position on this frame
by means of a screw, the threaded portion of which
is tapped into the block mentioned. The ends of
this screw are loosely attached to one end of the
rocker-arm, the fulcrum of this rocker-arm sup-

ported upon a frame of the sizing member, and on
the opposite end of the rocker-arm engages with a

screw-bolt which may be hand operated and oper-

ates in such a manner that by turning this screw-bolt

the ends of the rocker-arm rise or lower, and causes

a reverse motion at the opposite end [482] of the

rocker-arm to which the blocks supporting the roll

are attached. The block at each end of these sizing

rolls by means of its supporting screw may be inde-

pendently adjusted with reference to the thumb-
screw operating the ends- of the rocker-arms by
means of screw-bolts that engage the movable blocks

there, or both ends of the roll may be brought to the

desired position when both ends of the rocker arms
are in engagement with the thumb-screw mentioned.

Then any movement of the thumb-screw by the op-

erator in charge of the machine will cause a similar

and equal movement to occur at both ends of the roll
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of the sizing member, and the roll during these ad-

justments, when adjusted by the thumb-screw, will

occupy consecutive positions. The new position oc-

cupied by the roll due to the operation of the thumb-

screw, would be parallel to its former position.

Q. 74. Is the adjustment provided in the Defend-

ants' Exhibit Original Grading Unit of the roller

member of the unit substantially the same as the ad-

justing means provided for the roller member of the

sizing unit of the Parker machine ?

A. In defendants; original exhibit it is necessary

to adjust each end of any one roll by itself; but in

the model the rocker-arms make it possible to adjust

both ends of the rolls with one motion and at the

same time.

Q. 75. In function and operation, how does the

machine of Defendants' Model California Sizer com-

pare with the machine of the patent in suit?

A. The operation would be identical, as far as siz-

ing the fruit is concerned.

Q. 76. How is the adjustment for the sizing of

fruit [483] accomplished in the Bailey patent

No. 671,646, to which you have testified yesterday?

A. The size desired for sizing the fruit in this pat-

ent is determined by adjusting the distance between

the end-to-end roUs and the traveling carrier. This

adjustment of the rollers is an independent adjust-

ment of each roller, and independent also for each

end of each roller. These adjustable members or

the adjustable member has at its lower extremity a

series of end-to-end short rollers which form by their
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circumferences and the distance between their cir-

cumferences and the traveling member the sizing

space. These sizing end-to-end rollers are free to

revolve, and they are all placed end to end with ref-

erence to each other, and regardless of their distance

from the traveling member.

Q. 77. Please state the character of the fruit run-
way which is disclosed by the said letters patent.

A. The fruit run-way disclosed in this patent is

circular in plan view; and in sectional elevation this

run-way shows inclined surfaces which cause the

fruit as it is being conveyed about the run-way to

impinge upon the end-to-end rollers forming the

sizing mechanism so that the fruit will pass out of

the run-way upon its arrival at that portion of the
run-way where the distance between the traveling

member and the adjustable roller will admit of its

discharge from the run-way.

Q. 78. How is the outer member of the fruit run-
way formed in the patent you are referring to ?

A. It is formed in exactly the same way as the

inner member, except that it is concave in form in-

stead of convex. Its operation is virtually the same
and its adjustment can be made [484] in the same
manner.

Q. 79. How are the rollers to which you have re-

ferred arranged?

A. They are arranged to be automatically revolv-

able by contact with articles being moved by the car-

riers, and they are adjustable vertically, and are lo-

cated closely end to end, so that there is no space
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between one series of sizing rollers and the next

series of rollers. Tliere is no space between these

adjustable members that is not available for sizing

fruit.

Q. 80. What purpose do the rolls which you have

referred to as disclosed by this patent perform'?

A. They prevent the fruit from being injured

while passing out of the run-way between the travel-

ing member and the support of the rolls. The cir-

cumference of these rolls forms one element of the

sizing member.

Q. 81. Are the sizing members independently ad-

justable toward or from the propelling member?

A. The sizing members are adjustable toward and

from the traveling member of the run-way.

Q. 82. The question is are they independently ad-

justable?

Mr. LYON.—Objected to as leading.

A. They are independently adjustable and they

are all end to end, relative to each other.

Q. 83. (By Mr. ACKER.) What sustains the

rollers of each grading section?

A. They revolve about a shaft fixed to the adjust-

able member of each grading section. On each of

these shafts there are a series of end-to-end rolls, the

hole being so [485] arranged that the sizing edge

of the adjustable pieces prevents a roller surface to

the fruit being operated upon.

Q. 84. Please compare the apparatus shown and

described in the reissue patent 12,297, the same be-

ing the patent in suit, with the device you find dis-
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dosed in the Bailey patent No. 671,646 of 1901, and
state sucli differences and similarities as you' find
exist between the two.

A. In the Bailey device 671,646 I find a fruit
grader having in combination a plurality of inde-
pendently transversely adjustable rotating rollers
and a travelling member having motion parallel to
th^ direction of the adjustment of these rollers the
roUers and the travelling member forming a fruit
run-way. I fi^d in this fruit-grading machine a
run-way formed of two parallel members, one of said
members consisting of a series of end-to-end rollers
supports for said rolls and means of adjusting the
rolls upon the supports.

Q. 85. You have read the testimony of the witness
Stebler and the witness Knight presented on behalf
of the complainant I A. Yes sir.

Q. 86. What have you to state regarding the tes-
timony of the said witnesses as to the rollers of the
Parker machine being end-to-end rollers?
A. Their statement that they are end-to-end roll-

ers in the Parker machine is an error.

Q. 87. Give the reasons for your differing with
said witnesses.

A. The Parker machine discloses a fruit run-way
composed of three parallel elements, one a travelling
carrier, one of them a sizing mechanism for the fruit
being operated upon, and one of [486] them a
fixed guide serving as a portion of the conveying
means for carrying the fruit from one sizing device
to the next following sizing device. In the machine
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disclosed in the patent in suit the run-way is com-

posed of two parallel elements, one of which is the

travelling member and the other of which is a series

of end-to-end rolls. These end-to-end rolls do not

show any available unoccupied grading space be-

tween their extremities.

Cross-examination.

(By Mr. LYON.)

Q. 88. For how long, Mr. Cobb, have you been fa-

miliar with orange packing-house machinery ?

A. I have looked into and watched the operation

of packing-house machinery frequently in the last

five or six years.

Q. 89. Have you been around in Orange, San Ber-

nardino, Riverside and Los Angeles counties in the

orange packing districts very much during those

years '?

A. I have not made a specific business of visiting

the packing houses, but I have travelled somewhat

in these counties and have stopped at packing-houses

for the sole purpose of watching the machinery oper-

ate as a matter of interest to me, being in the me-

chanical business, and the business of sizing oranges

and packing them is one that is extremely interest-

ing to me; and on every opportunity I have had

since I have lived in Southern California I have

always entered a packing-house and watched them

carry on their business. But only on two occasions

have I ever made a specific visit for the specific pur-

pose to packing-houses. [487]

Q. 90. And what were those occasions'?
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A. One of those occasions was when I went with

Mr. Acker and Mr. Parker to a number of packing-

houses located in the neighborhood of Charter Oak
and San Dimas, and another when I made a visit

with them to a packing-house at Rivera.
iQ. 91. That was for the purpose of preparing to

give your testimony as an expert witness in this

case ?

A. For the purpose of familiarizing myself with
the machines that I could see at those places.

Q. 92. For what purpose ?

A. To prepare myself to describe their operations

in connection with this suit.

Q. 93. Where did you ever see a machine in oper-

ation built in substantial accordance with this ex-

hibit Bailey patent No. 671,646.

A. I have never seen one of those in operation.

Q. 94. Have you ever seen one of those machines ?

A. No, sir; I never saw one of those machines.

Q. 95. Where was the California grader that you
said you saw and of which the model exhibit to which
you have referred is a substantial reproduction ?

A. I am unable at this momejit to give you the
name of the packing-house, but I can describe its

location to you. It was one of the north and south
roads in the neighborhood, I think, of San Dimas.
It was in a packing-house that stood in its main di-

mension east and west, and the machine itself was
standing near the north wall of that packing-house,
and standing in a direction north and south, and
located in reference to the packing-house very nearly
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its northeast corner. [488]

Q. 96. Do you know what kind of fruit graders

were in use at the packing-house?

A. There was no machine in operation in that

packing-house on the day that I was there that I re-

member at all. The machine that was in that pack-

ing-house that I paid particular attention to was the

machine of which that is a model.

Q. 97. You mean the California grader?

A. Yes. It was not in use. It was off to one side

and all dusty and dirty. I had quite a nice oppor-

tunity to climb over it and look at it.

Q. 98. Are you interested in any manner in the

orange industry?

A. None at all, in no w^ay, shape or form. I don't

even own an orange tree.

Q. 99. I suppose you are here as an expert wit-

ness under pay, as is usual in such cases, are you

not?

A. There has been no specific arrangement made

about pay. I expect to get paid for my services.

Q. 100. (By Mr. ACKER.) You will be paid the

same as any other witness is paid? A. Yes, sir.

Q. 101. (By Mr. LYON.) Are you paid as con-

sulting expert in this matter ?

A. As I say, nothing has been said between us

about the matter. I might say the reason for that

is this: I have been acquainted with Mr. Parker

some, and they w^anted me to come and testify in the

case, and I said, "I wall go and w^e will fix the matter

up later." That is about all the dickering there has
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been done. The same as I might do with anybody

that I was [489] acquainted with.

iQ. 102. I don't mean to cast any aspersion on you

from the fact that you are paid as an expert witness.

But you are not here as an interested party in this

litigation or as a mere fact witness.

A. I am not here as an interested party at all in

a financial sense or in any sense like that.

Q. 103. And you are here to testify as an expert

witness on behalf of Mr. Parker f

A. Yes; to the best of my knowledge and belief.

Q. 104. Referring now to the California grader,

if you adjust one of the brackets at the outer end,

of either the end rollers or sections of that machine,

how many sizes or grades of fruit do you adjust ?

A. If I adjust one end of this roll ?

Q. 105. Yes. That is, the outlying end.

A. In this model, here?

Q. 106. Each section in the model has three

stepped portions of different diameters?

A. In the model each of the rolls forming one of

the run-way members is made with three different

diameters.

Q. 107. How could you adjust any one of these

three sections or rollers, if you prefer to call them

separate rollers, and effect a change in the size of the

grading-way as to one grade or size of fruit only %

A. You can 't do it.

Q. 108. You can in the machine illustrated and

described in the Strain reissue patent No. 12,297,

the patent here in suit, can you not? [490]
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A. Yes, sir.

Q. 109. Then when 3'ou have stated that the Cali-

fornia grader and the device of the patent in suit

are substantially the same, you eliminated from con-

sideration the difference which we have just pointed

out, did you?

A. The California grader can have its roller mem-

bers adjusted to any specified size and it can be con-

structed so as to deliver any specified size of fruit,

and do it in substantially the same manner as the

reissue patent is supposed to do. The difference

lies in the fact that every size of fruit in the reissue

patent would have a separate roller for its measure-

ment. In the California grader the sizes of fruit

discharged are detennined largely by the different

diameters of the sections of rollers.

Q. 110. Then as a consulting engineer and expert,

you would consider the California grader an equally

efficient machine with the machine of the patent in

suit? A. No, sir.

Q. 111. Why not?

A. Because when the rollers are either one of

them adjusted, it changes more than one size in the

grading of fruit or sizing of fruit, and because there

are no means provided in the California grader for

having more than one discharge opening for the

same size of fruit.

Q. 112. Is that a desirable feature in fruit grad-

ers, based upon your observation and experience ?

A. I think it is.
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Whereupon the further taking of testimony here-

in was adjourned until 1:30 o'clock P. M., at the

same place. [491]

On Thursday, May 2, 1912, at 1:30 o'clock P. M.,

the further taking of testimony herein was resumed,

pursuant to the adjournment.

Whereupon EDWARD S. COBB was recalled for

further cross-examination, and testified as follows:

(By Mr. LYON.)

Q. 113. Referring to the model of the Parker ma-

chine, you have termed the overlapping arms fixed

guiding members, in some of your answers on direct

examination. You will note that these guides,

guide-arms, are attached to the metal casting by a

set screw in such manner that they may be adjusted

up or down. Is that not a fact ?

A. They are fastened by set screws in this model.

I don't know what the object in fastening them that

way is, particularly except, I should judge, to re-

move one, if you wanted to remove it.

Q. 114. And by loosening this set screw a certain

amount of vertical adjustment may be secured in

these arms, can it not ?

A. It depends upon the position of the roll over-

head. There is one there in sight that you could not

move upward, from this point of view.

Q. 115. If the roll were high enough you could ad-

just these upward or you could adjust them down-

ward, could you not, with this mechanical construc-

tion?

A. Enough to clear the moving member and be so
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that they would not come in contact with the moving

element.

Q. 116. (By Mr. ACKER.) What do you mean

by '
' the moving [492] element

'

' ?

A. The belt, the carrier.

Q. 117. (By Mr. LYON.) Now, granting, for

the sake of argument, that these fixed guiding arms

or members could be adjusted vertically a sufficient

distance for the purpose, would it, in your opinion,

based upon your experience in this art, be practical

to utilize these fixed guiding members or arms as

one side of a grading opening peraiitting a certain

sized fruit to be discharged underneath one of these

arms and between the lower edge of such arm and

the traveling belt? A. No, sir.

Q. 118. Why not?

A. Because it presents a rigid and inelastic or

immovable edge to the material to be sized.

Q. 119. Why is that disadvantageous in a grader?

A. You bruise the fruit.

Q. 120. Then you consider it necessary, do you,

that in a practical grader operating upon this prin-

ciple of operation the members should be in roller

form.

A. They should be elastic or slightly movable, and

the roller form gives a cheap and ready form for

making them that way.

•Q. 121. The movement that you refer to should

be what?

A. As nearly as possible or practical to attain, the

same direction as the fruit is taken at the time.
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Q. 122. The object of the moving of that member
of the run-way is to prevent the pinching of the

fruit ?

A. It might not prevent slightly pinching it, be-

cause unless the fruit was in sufficient contact with
the roll the [493] roll would not turn at all, but
it would prevent abrasion of the fruit to a destruc-
tive extent.

Q. 123. In the grading of the fruit, what function

is performed by the overlapping arms in the Parker
grader? A. None whatever.

Q. 124. It simply forms a nongrading space ?

A. No, sir; it forms one side or guiding carrier
which in connection with the travelling belt makes a
complete carrier to convey the fruit from one sizing

element to another.

Q. 125. All the grading is done between the roll-

ers and the belt, in the Parker machine, is it not?
A. Yes, sir.

Q. 126. You will note that I have now placed be-
fore you on the floor, standing in upright position

Defendants' Exhibit an Original Grading Unit and
the new form of grading unit used in the Parker ma-
chine. As thus arranged on the floor before you, in

what relation are the two rolls?

A. Just as they stand, do you mean?
Q. 127. Yes. A. Practically parallel.

Mr. ACKER.—Note on the record that the two
models stand in parallellism on the floor.

Mr. LYON.—And about eighteen inches or two
feet apart.
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Q. 128. Would you say that these two rolls are

disposed one above the other as they now stand?

A. No, sir.

Q. 129. I now take one of these devices and turn

it at right-angles to the other, the center of the roll

being approximately 18 inches or two feet away

from the end of the other roll. In [494] what

relation would you say these rolls now stand to each

other ? A. At right angles to one another.

Q. 130. Are they transverse to each other?

A. Yes.

Q. 131. The two rolls are both in the same hori-

zontal plane, practically, at the present time, are

they not?

A. By raising the south roll there they could be

brought all into the same plane.

Q. 132. They now occupy possibly an inch or so

out of the same, but both are in horizontal planes ?

A. Yes.

Q. 133. Save and except as to the horizontal

plane, what difference would the position which I

now place one of these rolls in make in your descrip-

tion of the position of the rolls, noting that one of

these rolls now runs horizontal and the other verti-

cally, the vertical roll being disposed about 18 inches

or two feet away from the horizontal roll and mid-

length of the roll?

A. I would say the rolls were in planes at right

angles to one another.

Q. 134. Are they transverse to each other?

A. Yes.
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Q. 135. I now arrange them about two feet apart.

In what position with relation to each other, speak-
ing in the same senses that we have in the last few
questions, are they now?

A. They are in the same line with one another.

Q. 136. Are the ends of each of these rolls dis-

posed toward the end of the other roll ? [495]
A. Toward it

;
yes, sir.

Q. 137. They are end toward end, are they not ?

A. Yes, sir.

Q. 138. I now dispose of them one directly above
the other. In making a similar description of their
position, what term would you now use?

A. I would say they were parallel one above the
other.

Q. 139. Referring to the Defendants' Model Cali-
fornia Grader, you say there are three rolls on each
one of the sides of the run-way in this model.

A. Three sections making one, practically, one roll

throughout the length of it. There are three sec-

tions here, placed end to end, making, so far as car-
rying surface is concerned, one continuous carrying
element.

Q. 140. If we remove the center section or roll,

aren't the first and third rolls still end to end, so far
as a description of their position with relation to
each other is concerned?

A. No, sir; I don't consider it so.

Q. 141. Are they one above the other?
A. No, sir.

Q. 142. Are they transverse to each other ?
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A. No, sir.

Q. 143. Are they at right angles to each other?

A. No, sir.

Q. 144. Or any other angle to each other ?

A. Yes, sir.

Q. 145. What angle?

A. 180 degrees. They are in a line with one an-

other.

Q. 146. And two rolls placed end to end, or 180

degrees, [496] are in line with each other, are

they not?

A. Not necessarily ; but in that case they are.

Q. 147. (By Mr. ACKER.) You mean by refer-

ring to "that case," when the middle roll has been

removed?

A. Yes; they are in line with one another but they

are not end to end.

Q. 148. Do you mean speaking with the middle

roll removed as you were asked concerning?

A. With the middle roll removed, the two remain-

ing rolls would be in line^vath one another.

Q. 149. In order that the record may be clear, I

would like to ask, when you say "in line" do you

mean in horizontal alignment—longitudinal align-

ment, I mean?

A Yes; I mean in the direction of the roll they

are in line with one another; they continue in the

direction of one roll and they come approximately

in line with the other roll.

Q. 150. (By Mr. LYON.) Taking the two rolls

of the Parker machine and placing them in longi-
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tudinal alignment, are they now end to end?
Mr. ACKER.—Counsel for defendants wishes to

now state that complainant's counsel is holding the
rollers so that the end of one roller abuts to the end
of the adjacent roll to within the separation of the

small metallic—metal—shown.

A. They are; but not as close to one another as

could be constructed, and not sufficiently near to pre-

vent fruit of improper size from dropping between
them and the parallel members of the run-way.

Q. 151. (By Mr. LYON.) I now remove them
four inches further away. Are they still end to
end? [497]

A. No, sir ; they are in line with one another.

Q. 152. What do you mean by "end to end"?
A, In close contact.

Q. 153. That is, your understanding of the term
"end to end" is in close contact, is it?

A. As close contact as it is possible to bring them.

Q. 154. Then, as you use the term "end to end,"
it means without material distance between the two
ends of the rollers. Is that correct ?

A. That is correct. I mean to have the distance

between the rolls such that there is no space not suit-

able for sizing space, through which fruit being sized

could drop into an improper sized receptacle.

Q. 155. Referring now, to the Defendants' Ex-
hibit Model of the Parker Machine, and particu-

larly to the traveling belt, that belt travels in a hori-

zontal plane, does it not?

A. An inclined horizontal plane.
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q. 156. And the grading rollers are mounted

transversely of that plane, are they not?

A. No, sir; they are parallel to it.

Q. 157. Referring to the rope or belt and the

roller in the Defendants' Exhibit, upon the Califor-

nia grader, is the same true there?

A. They are parallel with the rope.

Q. 158. They are not transverse to it?

A. No, sir.

Q. 159. But in both of these devices, to wit, De-

fendants' Exhibit Model of Parker Machine and De-

fendants' Exhibit Model of California Grader, the

rollers are transversely adjustable [498] with re-

spect to the belt, are they not ?

A. Yes. I would like to add something to that

reply so as to make myself clearly understood later

on Take the California grader : The roll is adjust-

able to and from the rope forming the other member

of the grader and they lie in the same plane—the

axis of the rope and the axis of the roller lie in the

same plane, that plane being, ordinarily, horizontal.

In the Parker device the roll is adjustable in a plane

other than the plane occupied by the carrier belt but

the roll in the Parker machine is adjustable to and

from the carrier belt but not in the same plane with

it.

Q. 160. You have examined the specification of

the Strain reissue patent in suit carefully, have you

not? A. Yes, sir.

Q. 161. Are you thoroughly familiar with the

drawings thereof? A. Yes, sir.
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Q. 162. Is there any statement in the specifica-

tion of the said patent in suit indicating to you that

it is necessary to mount the independently individ-

ually adjustable rollers of the Strain machine in the

same horizontal plane with the belt?

A. All the functions claimed from the operation

of the machine would not be possible unless it were

practically so.

Q. 163. What function would not be possible ?

A. For example, suppose the rollers shown in the

patent referred to were vertically over the rope.

Then the rope would exercise no carrying capacity

for the fruit in the run-way and the roller could be

at a considerable angle out of plumb over the rope

and still the rope would be useless as a [499] car-

rier to convey fruit along the run-way. If the roll

were set so that its axis were not parallel to the axis

of the rope it would have different sized openings

along its length on the same roller.

Q. 164. Have you given as complete an answer to

the preceding question as it is possible for you to do

pointing out each and all of your reasons therefor?

Let the record show that the question and answer

was read to him. (Question 163 and the answer
thereto were read by the reporter.)

A. I would need further study to make a full and
complete answer, because I would like to show the

positions that I could place the roller in other than
that shown in the patent and describe the results that
would take place from trying to operate in those
positions.
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Q. 165. The same mode of operation would be

maintained, if the orange rested on the rope and im-

pinged against the roller and was thereby supported,

regardless of whether or the roller and the rope were

in identically the same plane or the roller slightly

or materially above the plane of the center of the

rope, so long as the fruit was maintained on the belt

and impinging against the roller, would it not?

A. Yes. That is right.

Q 106. Is there anything in this specification of

this patent in suit which states that the rollers may

be stepped rollers'?
_

A There is nothing in the specifications m the

patent in suit that determines the form of the rollers

in their longitudinal cross-section.

Q. 167. What do the drawings show? [500

J

A A straight cylindrical roller.

Q 168. You say that in the device of this patent

the 'run-way is made of two parallel members

What do you mean by the term "parallel" m that

sense '^

A I mean that the axis of the rolls in the patent

at issue and the axis of the travelling rope are par-

allel.

Q. 169. The axis of each separate roll, you mean,

and not of all of the rolls combined?

A. Well, the axis of all the rolls must be parallel

to the rope.

Q. 170. Yes, but the axis of each roll is not neces-

sarily in the same horizontal plane and could not be

and get the independent adjustment, could it?
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A. Yes ; it could do that, but they might not be all

in line. They can be all in the same plane.

Q. 171. With each other? A. Yes.

Q. 172. And be parallel with the belt? A. Yes.

q. 173. And the—
A. Be parallel to the rope, as I said.

,Q. 174. And at different distances from the rope ?

A. Yes, sir.

Q. 175. Explain such an arrangement as you have

last stated.

A. If I had a piece of paper I could represent it

better than I can state it.

Mr. ACKER.—You had better make a carbon of

this.

A. (Witness draws sketch in duplicate.) There
it is.

Q. 176. (By Mr. LYON.) Referring now, to the

Parker sizer [501] as exemplified by defendants'

exhibit the model here before you : Assume, now, that

we are referring to a vertical plane which passes

vertically through the center of the rolls, or one of

the rolls, forming one side of the run-way, how is the

groove at the apex of the support for the traveling

belt disposed with relation to the plane that I have

just referred to?

A. There i^ no groove at the apex of the traveling

belt as an element of that machine that I recognize.

Q. 177. Will you please step here and examine
this?

A. I know that there is a recess there for the chain

to occupy, but I don't recognize it as a groove or a
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guide iu this machine.

Q. 178. There is a groove, is there not, there ?

A. There is a recess or opening so that a chain

may travel on there without holding the—the chain

I referred to this morning as giving power to these

belts may travel along without raising the belt from

its supporting surfaces.

Q. 179. And that groove is how disposed with re-

lation to the plane that I just referred to?

A. Parallel to it, in one direction.

Q. 180. Parallel with it in the direction of the

longitudinal extension of the machine? A. Yes.

Q. 181. And the chain that you have referred to

runs in this groove, does it not ?

A. It need not run in the groove. It has to have

a recess. It is preferable in practice to have a space

for that chain to occupy out of the line of the sur-

face forming the support for the travelling belts.

The sides of this opening [502] making room for

the chain need not come in contact at all with the

chain, and that opening might be bottomless, so far

as the chain is concerned and so far as the operation

of the machine is concerned. The only object of the

chain is to give added strength, I may say, to prevent

extraordinary stretching in the belt during opera-

tion, and, as I explained this morning, to give power

to the belt throughout its length without, in use, hav-

ing to take up so much stretch; and the chain does

not act as a guide for the belt.

Q. 182. Will you now please answer the question,

which is: "The chain in the Parker machine runs
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in this groove to which I have referred, does it not" ?

I refer to the machines as thej actually have been
made and constructed and as you have seen them,
and not with hypothetical changes which you may
make and consider essential or nonessential. I am
asking you as to the mechanical fact as to what ex-
isted.

A. The chain in the Parker machine travels in a
path parallel to the axis of the rolls on the sizing
members.

Q. 183. And that path in the actual machines is

a groove below the surface of what would be the apex
had the material not been cut away? Is that not
true?

A. It is not proved to me, because in machinery I
have seen I could not say, and I am quite sure that
the chain didn't fit the groove.

Q. 184. Did I ask you if the chain iitted the
groove ?

A. It would have to be if it was a guide.

Q. 185. Did I ask you if it was a guide?
A. I think so.

Q. 186. Re-read the question to the witness.
(Question 182 [503] read by the reporter.)

A. My conception of anything running in a groove
is that it reasonably fits the groove and not that it

runs in a space of the form of a groove—whose ex-
terior boundaries may be in the form of a groove.
That is why I say that that chain does not run in a

groove.

Q. 187. There is a groove there, isn't there not?
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A. There is a space there that you can call a

groove, but the chain does not fit it, and that is why

I claim that the chain does not run in a groove as a

guide. That is why I said that before.

Q. 188. There is a groove at the apex of the two

Inclined sides of the run-way in the Parker machine,

is there not ? A. There is a slot there
;
yes, sir.

Q. 189. And what part of the machine operates

along that slot?

A. A chain that drives the belts.

Q. 190. And that slot I believe you stated is paral-

lel to a vertical plane extending downward through

the rollers and also extending longitudinally of the

machine. Is that not correct? A. Yes, sir.

Q. 191. Each of the rolls of the Parker machine

are independently adjustable with each other, are

they not? A. Yes, sir.

Q. 192. What is the purpsoe of adjusting one of

the rolls of the Parker machine ?

A. To adapt it to discharge fruit from the run-

way of a certain size. [504]

Q. 193. About how long were the Parker ma-

chines which you have seen?

A. You mean the total length of the machine from

where the fruit enters until it leaves ?

Q. 194. Yes.

A. I should think one of them that is particularly

strong in my mind was about 30 feet.

Q. 195. That would be about the length

—

A. I don't think it was over 30 feet.
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Q. 196. —the length of the grade-way, approxi-

mately 30 feet?

A. I can't recall the length of that machine to save

my life, and I walked back and forth it a great many
times, too. But it was somewhere in that neighbor-

hood. No, I think at that time there were other at-

taclmients ; what makes me mystified about guessing

the length of it, there were other carrying devices

for carrjdng boxes, and every time I went around

the machine I had to go around those carriers and I

am a little mixed in my mind about how much of

the distance that I walked was taken up by the box

carriers—not a part of the machine but only devices

for carrying boxes, and that has got me mixed on the

total length of the machine itself.

Q. 197. Well, would it be a safe statement for you
to make that the run-way of the Parker machine is

not less than 25 feet ?

A. No ; I don 't think I would say that. As I stood

there at the end of the run-way looking up to the

oranges feeding in—I don't want to say how far it

was—I took oranges, as I told you before, from the

boxes and put them back through the machine sev-

eral times after I had marked them to see if they

discharged [505] always into the same box; and

I went back and forth there a great many times, at

one particular visit that I made there, and went the

length of the machine a great many times, but I

didn't pay any attention to the length of it and I

don't want to go on record as saying how long that

machine was.
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Q. 198. You don't know how many of the rotating

rollers at the side of the run-way there were?

A. No; I didn't count them. There were a num-

ber on each side, but I didn't count them. I was not

there taking any sizes of the machines at all or tak-

ing any dimensions of it whatever.

Q. 199. What devices were there in that machine

for preventing the inclined canvas belts from sag-

ging downward on the inclined supports of the run-

way.

A. They were attached to each other at the top of

the roller.

Q. 200. Were they attached simply to each other ?

A. They were attached to each other and also to

a driving chain.

Q. 201. The driving chain that we have spoken

of? A. Yes, sir; I think so.

Q. 202. Would the weight of the fruit pulling on

the inclined belts downward on one side of the ma-

chine have any effect whatever upon the driving

chain ?

A. I don't believe that it is necessary to have any

means for preventing the canvas belt from working

down the incline. I don't think it has a tendency

to work down the incline as it propels the fruit along.

If it is in the machine tight and kept snug the way

it has to be to operate well, and is sewed to [506]

its companion member, it wouldn't work dowTi the

incline. There is just as much tendency for the car-

rier in the run-waj^ to work down one incline as
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down the other, and it would stay, in my judgment,

as a rule.

Q. 203. You never saw one of the Parker ma-
chines, then, except with the double grade-way?

A. No; I don't think I ever did. I know I have

not closely gone into one that didn't.

Q. 204. What would be the tendency in the re-

spect you have just referred to in the single grade-

way machine ?

A. I think there would be a tendency to work
down the incline.

Q. 205. None whatever?

A. I think there would be a tendency to work
down the incline in a single run-way.

Q. 206. What would stop that or counteract that

tendency ?

A. You would have to maintain the higher edge

of the belt in some fixed line by some method, or you

would have to have the carrier belt of sufficient rigid-

ity so that the lower edge coming in contact with the

rollers would maintain it in proper position.

Q. 207. Then, in such a Parker machine, with the

single-side run-way only, with a chain and a groove

such as is exemplified in the Defendants' Exhibit

Model Parker Machine, what effect would the weight

of the fruit on the inclined belt on that single sided

run-way have towards making the belt pull against

the side of the groove ?

A. The belt is not in any groove, so it wouldn't

pull the belt against the side of any groove. [507]

Q. 208. Well, the chain, then?
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A. If the chain was sufficiently taut in its length

it would give a very material support to the sagging

tendency of the carrier-belt and might altogether

prevent it from sagging seriousl}^

'Q. 209. And if the chain were not sufficiently taut

what would be the action in that construction?

A. The sagging would take place to some extent

and the chain might or might not come in contact

with the edges of the slot in which it has room to

travel, or it might, in taking some sagging, arrive

at sufficient tension to make a proper support for the

belt.

Q. 210. You have said that the rollers in the

Parker sizer were sometimes in contact with the

fruit without revolving. When does that occur ?

A. It is a little difficult for me to answer that

question, for this reason, that standing beside the

machine and watching the fruit travel down the run-

way and being sorted by the sorting device, I have

seen fruit pass through the sizers and other fruit

pass by a sizer without the roll revolving and also

when it was revolving. Consequently I know that

sometimes it revolves and sometimes it does not.

So, to catch with my eye the exact cause of that, I

could not do it, and to sit and work it out on a

theory would require making drawings, and perhaps

be a little difficult to explain, anyway, because the

fact that the carrier belt travels and the roll being

free to travel on its periphery—in one direction, at

any rate, in the direction of revolution—the slightest

contact with a moving body there might make a mo-
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tion in "the roll, no matter what direction that [508]

moving contact was unless it were exactly parallel

to the axis of the roll.

Q. 211. Then, you have seen the oranges, when be-

ing graded on a Parker sizer, pass along one of the

run-ways passing by one of the rollers while that

roller was rotating?

A. Well, not rotating by any power device.

'Q. 212. No, but turning around. That is rotat-

ing, is it not?

A. Yes. I have seen the roller moving as fruit

was passing by it.

Q. 213. Now, what sized fruit was that, with rela-

tion to the opening between that particular roller

and the belt?

A. All the fruit that went by was larger fruit than

the opening.

Q. 214. And the roller was turning around. You
seem to object to the term "rotating."

A. Well, because it didn't always go clear around.

Sometimes go a little one way and sometimes an-

other, according to how an article of fruit struck it.

Q. 215. Then let us use the term "partial rota-

tion." Do you still object to the term "rotation,"

or simply that it was not a complete revolution,

necessarily, that you observed of the roll ?

A. I will try and tell you exactly what I observed,

and you can get it in your own way. I observed that

the rolls swung back and forth on their axis as fruit

passed by them, and I didn't know whether it was

due to the fact that the fruit was passing them or
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due to the fruit that was passing between the roll

and the carrier. The operations were going on

[509] simultaneously, and, as I tried to describe

before, I don't know which of these things was mak-
ing the roller move.

Q. 216. When you observed the movement—call

it rotation, revolution or whatever you may prefer

—

of these rollers in the Parker machine, did you ob-

serve any necessity whatever for the use of any
means for positively rotating such rolls?

A. I didn't pay any attention to that feature of

it at all. I was watching more carefully—I was try-

ing to keep my eye more on the fruit than I was on

any one thing else at the time I was making this par-

ticular inspection, but I did observe the rolls move.

Q. 217. Then your observation of the Parker ma-

chine was not sufficiently full and complete to tell us

whether as a matter of mechanics there is any neces-

sity in a Parker machine for means for positively

rotating the sizing rollers?

A. Fl-om my observation of the machine I would

say that there was no necessity for operating the

rollers.

Q. 218. And why do you express that opinion?

A. Because it seemed to operate so well and return

the same fruit to the same bins without power-drive

rolls, as I would call it.

Q. 219. Was that, in your opinion, due in any de-

gree to the use of a wide, flat carrying-belt ?

A. I think the use of a wide, flat carrying mem-

ber, as distinguished from a carrying member hav-
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ing a circular section, like a rope, would give to
average shaped fruit, otherwise not round fruit, a
different motion as it bobbed along in the run-way
than if that fruit only hit a carrier at some one
point. Now, that does not quite express clearly
what I want to say, [510] but I will try and make
it a little clearer by assuming you had a fruit the
shape of a lemon, more oblong than round. Such
fruit could hit a rope at a point and move away from
the rope, without remaining in contact with it; but
fruit on a broad carrier like the belt would practic-
ally be in contact with it at some point of the fruit
all the time. What I am trying to say is something
on that order.

Q. -220. In other words, your idea would be that
the wider the belt the more frictional contact there
would be with the fruit, carrying it along, and the
more positive it would be carried along? Is that it ?

A. No; not more points of contact, because I don't
think the contact is with the fruit at more than one
point at any time.

Q. 221. Well, the breadth of contact.

A. But if the fruit moved a little bit away, from
any cause, from the rope it loses its only chance of
touching the rope.

Q. 222. Well, then, would you, from your observa-
tion, say that there was any absolute necessity for
mechanically driving the roller, the grading roller
or rollers, of the device of the Strain patent in suit?
A. Yes, sir ; I think so.
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Q. 223. Now, give us your reason for expressing

that opinion.

A. My reason for expressing that opinion is this,

that I can imagine an article of fruit taking such a

position in the run-way as constructed in the patent

in suit that it would fail to travel along in the run-

way and be abraided by the continuous motion of the

rope, provided, of course, that the [511] parallel

grading member w^as not in motion.

Q. 224. And that is assuming, of course, that the

parallel grading member or roller was mounted so

that the center of the roller and the center of the

rope were in practically the same horizontal plane,

I suppose'?

A. That is what I had in mind as I talked.

Q. 225. If, however, the roller were—

A. And forming part of the carrier.

Q. 226. If, however, the roller were mounted so

that its center was disposed higher than the center

of the rope, so that the fruit rested on the rope and

impinged on the roller, the more_of the fruit that

rested on the rope the less of the tendency you speak

of there would be? Is that not true?

A. Yes. The idea I believe you are after and

which occurs to me from your question is that the

more of the weight of the fruit that was carried by

the carrier the less tendency there would be to stick,

which is true, in my judgment.

Q. 227. That is, the tendency to stick was what

you w^ere referring to?

A. Well, it would have to stick to abrade it in the
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way I was trying to describe.

Q. 228. Now% in the fruit grader art, at the time

that Robert Strain filed his application for patent

in suit, to wit, in 1902, do you know whether or not

the round belt or rope and the flat belt mounted at

an incline were known mechanical equivalents and
substitutes for each other?

A. I have heard that they were.

Q. 229. From your examination of the prior pat-

ents that you have made, and calling your attention

particularly to [512] Defendants' Exhibit Ish

patent, is it not apparent that they were calling

your particular attention to Fig. 4' of the drawings

thereof?

A. When I made my previous answer I had this

drawing in my mind. I said in my previous answer
I had been informed that they were equivalents be-

cause I had been informed hj somebody that that

had been so determined by some judge somewhere.

I was not informed that they were equivalents by
looking at that drawing ; I was informed especially

from that.

Q. 230. And the use of the flat and inclined belt is

shown in this Ish patent that we have just referred

to?

A. A flat belt laying in an inclined position.

Q. 231. With the roller having its center above a

portion of the belt?

A. No, sir; that is not true. The roller is not

above a portion of the belt in the Ish patent.

Q. 232. You have no knowledge as to whether it
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was so constructed actually in the first Ish machines

that were built, have you?

A. I never saw the first machine that was built

under the Ish patent that I know of.

Q. 233. Do you know when the manufacturers of

the Ish patent substituted the round belt or rope for

the flat inclined belt? A. No, sir.

Q. 234. That was before your knowledge of the

fruit grading art, was it? A. I don't know.

Q. 235. Well, I say, if it existed it was before

your time—you know nothing of it? [513]

A. No ; I know nothing of the history of the dates

when the changes were made.

Q. 236. Referring, now, to Defendants' Exhibit

Huntley Patent 538,330, I will ask you, Mr. Cobb,

if it is not a fact that there is no traveling member

forming one side of the run-way in this patent?

A. There is no traveling member having motion

in a longitudinal direction.

Q. 237. What is the principle of operation of this

device of the Huntley patent?

A. The machine, for fulfilling the requirements

of this patent, consists of a parallel side cylinder or

straight cylinder rotated about its longitudinal axis

and having disposed near to it the concave guide or

run-way, tapering in its section and located with ref-

erence to the axis of the cylinder so that one of the

elements of the surface of the run-way is further

from the axis of the cylinder at one end of the cylin-

der than it is from the axis of the cylinder at the

other end of the cylinder, forming thereby, between
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the element of the surface of the run-way and the
element of the surface of the cylinder, a tapered
opening, fruit being fed into the larger end of which,
the larger fruit will become at a position where it

will be in contact with both the run-way and the
cylinder and the revolution of the cylinder will cause
the fruit to jump out of the run-way.

Q. 238. This is not the same mode of operation
that is utilized in either the California grader, the
Strain grader, the patent in suit, or the Parker
grader, is it?

A. No, sir. The fruit is thrown out of here for-
cibly, and it is sized in the reverse order from the
other machines [514] mentioned.

Q. 239. Referring, now, to Defendants' Exhibit
Jones Patent No. 430,031, is there any traveling belt
or conveyor forming one side of the run-way in that
patent ?

A. There is no traveling belt and there is no trav-
eling rope shown; but there is a spiral enveloped
about one of the parallel members of the sizing de-
vice which, as said member revolves, will cause the
fruit in the run-way to advance in the direction cor-
responding to the action of the spiral.

Q. 240. Would you consider driving arrange-
ments through this run-way by means of this spiral
device a practical device, or would it tend to bruise
and injure the fruit?

A. I think in a machine constructed on the lines

shown here and as shown in this patent, the spirals
are unnecessary to cause the fruit to advance.
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Q. 241. Why?
A. Because the sizing elements set at an inclined

position.

iQ. 242. And the fruit rolls down by gravity?

A. Well, it might. If it were not sufficiently in-

clined to make the fruit roll by gravity it would still

advance, provided one of the parallel members of the

sizing device were in rotation.

Q. 243. Then the principle of operation of this de-

vice is also different from the principle of operation

of either the California grader, the grader of the

patent in suit, or the Parker grader, is it not?

A. It is only different in the method of conveying

the fruit along the run-way.

Q. 244. WeU, that is an essential portion of the

mode of [515] operation of each of the three de-

vices I refer to, is it not?

A. I think not, because the sizing takes place be-

tween two parallel members, in all these cases, inde-

pendent of how^ the fruit arrives at the particular

sized opening.

Q. 245. Then, do you think that permitting the

oranges to roll down such an inclined run-way would

be practical in the grading of oranges?

A. Yes; I think it would work all right.

Q. 246. Did you ever try it?

A. No, sir. I see no practical reason why it

should not work all right.

Q. 247. Did you ever see a machine built in sub-

stantial accordance with the specification or draw-

ings of the Jones patent which you have just re-
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ferred to ? A. No ; I never have.

Q. 248. In the grader of the patent in suit, are the

rollers transversely adjustable with respect to the

traveling belt or rope? A. Yes, sir.

Q. 249. Are not the rollers in the Parker machine

transversely adjustable with respect to the traveling

belt? A. Yes, sir.

Q. 250. These rolls in the Parker machine are not

arranged side by side, are they, on a given side of

the run-way? A. No, sir.

Q. 251. Would it not be, in your opinion, correct,

in contradistinction, to saying that the rolls are ar-

ranged side by side, to say that they are arranged

end to end? A. No, sir. [516]

Q. 252. Why not?

A. Because there is a space between them.

Q. 253. How much space must be between the

rolls in order to avoid their being arranged end to

end?

A. In order to avoid the rolls being placed end to

end there must !be sufficient space between the ends

of two adjacent rolls to allow passing between them

and the opposite parallel member of fruit of a size

not intended to be passed at that point.

Q. 254. You have said that the rollers of the

Parker machine were elastic or had proper elasticity.

Isn't it a fact that in so stating you referred solely

to the ability of the rollers to move on their shaft ?

A. I referred to that action that takes place when
the fruit comes in contact with the roller at a point

where the roller is not a sufficient distance to allow
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the passage of the fruit. If the fruit then is con-

tinued to be crowded toward the roller the roller will

slightly revolve, relieving the pressure of the fruit

against the roller. In that w^ay I consider it as an

elastic or—the surface of the roller becomes a sur-

face that gives way, to a degree, from the pressure

of the fruit, at the same moving from its original

position to a new position, carrying the fruit with

it and relieving, presumably, the pressure between

the roller and the fruit.

Q. 255. Well, then, the action that you term " elas-

ticity" is due to the roller form and the fact that

that roller form can move on an axis %

A. Yes, sir. It is not due to anything but that

—

not to a fixed form. [517]

Q. 256. What would the continued crowding of

the fruit against this roller result in if the roller

didn't rotate"?

A. The continued pressure of the fruit against the

roller, if it didn't move, would have a tendency to

crush the fruit.

Q. 257. The adjustment of the grading rollers

lengthwise, in the Parker machine, has nothing to

do with the size or grade of the fruit which is de-

livered from the machine between such roller and

the belt, has it ? A. No, sir.

Q. 258. Is it necessary in all three of the ma-

chines, the California grader, the grader of the

patent in suit, and the Parker grader, to have some

means extending continuously at the side of the belt

against which the fruit or oranges impinges?
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A. There must be in all three machines two pointsm contact with the fruit in order that it may be
sized.

Q. 269. And it will not be sized except at such
point as the opening between these two points is
sufficient to permit the fruit to pass through? Is
that correct? A. Yes, sir.

Q. 260. And in the Parker machine these open-
ings are each individually and independently ad-
justable, are they not? A. Yes, sir.

Q. 261. And each of the openings in the Califor-
nia grader are not individually and independentlv
adjustable, are they?

A. As shown here in the model each roller has
three sizes of delivery--each section of roller has
three sizes of delivery, and those three sizes as shown
there are not independently adjustable.

Q. 262. In the Parker grader if you were to re-
move the [518] overlapping fingers or arms and
place m their place another roller in the framework
or brackets like those now shown on it, so as to fill

that space, under your interpretation of the term
would .you not then have end-to-end rollers?

A. I would not have end-to-end rollers if there was
rooms between the rolls, as then placed, for fruit
to pass that was of a size not corresponding to the
size called for by the rolls.

Q. 263. Then, if this series of rolls that I speak
of had their ends abutting, they would be end-to-end
rolls? Is that it?

A. If their ends abutted they would be end-to-end
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rolls; yes, sir.

Q. 264. If they were in the same identical posi-

tions, except that the ends were one inch away, w^ould

they still be arranged end-to-end in the sense of the

patent in suit?

A. Not if that inch space allowed fruit to drop

through there of improper size.

'Q. 265. Would they be arranged end-to-end if

they were in the same position otherwise than the

ends of the rollers being tw^o inches away ?

A. They wouldn't fulfill my definition of being

end-to-end if there was space for fruit to pass

through at that point that was larger than was in-

tended to pass through the roll, of the fruit so ap-

proaching.

Q. 266. Then, taking the construction shown in

the drawings of the patent in suit, and assuming that

there were a series of rolls as therein described and

shown in the drawings, say of eleven rolls, and the

eleven rolls had their ends mthin a quarter of an

inch of each other, the rolls being in longitudinal

[519] alignment and every other roll was mechan-

ically driven, positively, and the remaining rolls not

driven mechanically, would they still remain a series

of end-to-end rolls ?

Mr. ACKER.—The question is objected to as call-

ing for the consideration of a device which has not

been shown to have ever existed and which is not

shown or described in the patent in suit nor em-

braced in the issues of the present controversy.
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A. Yes, sir; they would operate to distribute the

fruit.

Q. 267. (By Mr. LYON.) Now, supposing that

the rolls which I have assumed in the preceding ques-

tion were not mechanically driven, were retarded

from complete rotation and could only partially

move on their axis, would they still remain a series

of end-to-end rolls'?

Mr. ACKER.—The same objection is noted as to

the previous question.

A. No, sir.

Q. 268. (By Mr. LYON.) Then, your idea of

those requires rotation—is that it—or movement ?

A. My idea of a roll, as applied to these machines,

is an element so constructed that at any cross-section

all parts of its surface are the same distance from
the center, and that, consequently, fruit coming in

contact with it comes in contact with a point that is

always the same distance from another fixed point

and which the fruit may be in contact with as, for

instance, the carrier.

Q. 269. In other words, so that the width of the

run-way at that point is always the same unless ad-

justed manually? A. Yes, sir.

Q. 270. Suppose that every other one of these

rolls, in the [520] arrangement suggested in the

last illustration, were complete in roller form but
fastened so as to rotate on their shafts, every alter-

nate roll being free to revolve on its shaft and being
suitably spaced from a traveling belt, would you still
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say that the rolls constituted a series of end-to-end

rolls?

Mr. ACKER.—Same objection as noted to the

former questions.

A. No, sir.

Q. 271. (By Mr. LYON.) Why not?

A. Because you have taken motion entirely out of

every alternate roll, leaving it then nothing but an

ordinary guide, and fruit passing along under the

conditions of construction shown in the patent at

issue would be likely to clog at that point occupied

by the dead roll and be injured by the continuous

travel of the rope.

Q, 272. You are assuming in your last answer, of

course, that the series of rolls that I speak of have

been mounted with their centers in the same hori-

zontal plane with the center of the belt, haven't you?

A. I assumed that because in your original ques-

tion I think you referred to that patent as illustrat-

ing the mechanism you were discussing.

q. 273. You have already stated, have you, in

your cross-examination, that you found nothing in

the patent which stated that these rolls must be so

mounted, and in reply to one of my questions have

stated that if the rolls were raised out of that plane

the impingement of the fruit would be the same on

the rolls, although more of the weight would be car-

ried on that belt. Now, assuming the rolls were

raised ten degrees, so that their centers were ten de-

grees above the center of the belt, and [521] as-

suming the conditions of the previous question, will
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your answer still be the same ?

A. Yes, if you talk belt instead of carrier-rope,

because the results would be the same no matter what
the position of the rolls are with reference to the

belt, as regards angularity of elevation, provided the

carrier would always maintain the fruit in contact

with it. Then whether it tipped a little more or less

would not make any difference with the clogging of

the fruit.

'Q. 274. In other words, it is a question of the fruit

always contacting with the belt and in the position

of the rollers which would make it operative or in-

operative in the sense of clogging?

A. Whether it w^ould destroy the fruit or not or

clog; yes.

Q. 275. Assuming, then, that the construction

were such as to always bring the fruit against the

belt or rope, would the arrangement of the rolls last

suggested by me be end-to-end, in your understand-

ing of that term as used in the patent in suit ?

A. As I remember the last arrangement sug-

gested by you, every alternate roll was running in its

position. In that case the machine would not be

constructed with end-to-end rolls, under my inter-

pretation of it.

Q. 276. Why not?

A. Because the filler piece between the two mova-
ble members which are actual rolls is simply a solid

piece of circular cross-section.

Q. 277. It has the form of a roll, but not rotating.

Is that it ?
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A. It has the foiin of a roll, but not the action of

one. [522]

Q. 278. Now, suppose that it was desired to carry

the fruit by such roller and not pass underneath it,

such fixed roller or filler-piece as you speak of it,

would perform the same function in carrying the

fruit by as it would if it rotated, so far as the sur-

face of the roll was of the same distance from the

belt, would it not ? A. No, sir.

Q. 279. Why not?

A. It would only in case there w^as sufficient weight

of the fruit on the belt to allow^ it to be carried along.

Q. 280. And if there were sufficient weight on the

belt to allow it to carry it along, it would ?

A. To carry the fruit along.

Q. 281. And it w^ould perform the same function

as though it rotated at that time, then ?

A. With sufficient weight on the carrier, whether

or no this side piece moved or not, the fruit would be

carried along.

Q. 282. And carried to the roll forming the proper

sizing opening?

A. Until it arrived at a roll having the proper

discharge opening.

Q. 283. You use the temi '^weight" in your last

answer. Is it not true that all that is required is

that the contact of the fruit with the belt be suffi-

cient to carry it along ?

A. It must be of sufficient intensity of contact

to carry it without abrasion, and that intensity of

contact is ordinarily brought about by the weight of
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the fruit itself.

Q. 284. Yes, and it might vary—and the weight

may vary with the different fruit and the required

contact vary with the [523] different fruit, then,

may it not ?

A. The contact due to the given weight of fruit

will vary with the angle of the carrying surface and

the angle that its point of contact makes with the

vertical.

'Q. 205. In all of these machines, the California

grader, the grader of the patent in suit or the Parker

grader, the amount of the weight which is brought

upon the belt depends upon the relative arrange-

ment of the rolls with respect to the belt and the

amount of impingement of the fruit on the roller,

does it not?

A. That would be true in regard to the California

grader and the patent in suit. I think not true in

reference to the Parker grader, for the reason that

a part of the Parker grader carrier or belt is used

as a conveyor belt and does convey the fruit over or

through poii:ions of the run-way where there are no

rollers.

Q. 286. You are referring in j^our last answer to

the overlapping arms?

A. Yes; to that portion of it.

Q. 287. And so far as my question included only

the rollers of the Parker grader and leaving out of

consideration the overlapping arms, the same objec-

tion remains true in regard to all three graders, does

it not?
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A. I would like the question once more. (Ques-
tion 287 read by the reporter.) As I understand
that question, I would say that given an article of

fruit of a certain known weight, at the time that it

passes between the grading roller and the carrier

mechanism in the California grader and in the ma-
chine constructed as shown in the patent in suit, it

could exert a [524] much greater pressure be-

tween the moving carrier and the sizing roller than

is possible to obtain in the same position in the

Parker machine.

Q. 288. That does not answer the question.

Mr. ACKER.—I submit that the witness has an-

swered the question fully.

Q. 289. (By Mr. LYON.) The witness has as-

sumed in the last answer that the particular arrange-

ment of the rollers in the California grader, in an-

swering that question, is as shown in the model, and

in the Parker device, as referred to in his answer,

as shown in the Parker model, and not under the

last conditions of the question. Having now called

the witness' attention to my criticism of his answer,

I wall ask him this question: Is it not true in the

California grader style of construction, in the con-

struction and style of the patent in suit, and in the

construction and style of the Parker machine, that

the amount of contact—impingement or contact of

the fruit upon the roller will depend upon the rela-

tive positions of the rollers wdth respect to the trav-

eling belt? A. Yes. sir.

Q. 290. That is what I wanted in the beginning.
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What difference, Mr. Cobb, in principle of operation
of the machine, would it make in the Parker machine
if instead of the straight overlapping arms between
the rollers there should be substituted two telescop-
ing cylinders mounted to revolve on any suitable
device and these cylinders were kept so closely ad-
justed to the traveling belt as not to form a grading
opening larger than is now formed between any
given set of overlapping arms ?

A. It would make no difference in the operation
of the [525] machine.

Q. 291. You would then have end-to-end rollers

in the Parker machine in that construction, wouldn't
you ? A. No, sir.

Q. 292. Why not?

A. Because the rollers—the telescopic cylinders
that you have placed in the position of the overlap-
ping arms would necessarily, in order to take their

place, be nearer the traveling belt than the adjacent
sizing rollers, and consequently, the axis of this

telescopic cylinder would not be in the same line or
approximately in the same line as the adjacent
rollers.

Mr. LYON.—That is all.

Redirect Examination.
(By Mr. ACKER.)
Q. 293. On cross-examination you were asked

what the effect would be in operation if you con-
structed a device of a series of end-to-end rollers and
every alternate roller cut out of action so far as per-
forming the function of rotation is concerned; and
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I would ask whether there is any disclosure in the

patent in suit of any such constructed device?

A. There is not.

Mr. LYON.—Wait a minute. Objected to as lead-

ing, incompetent, not the best ei\ddence. The patent

speaks for itself.

Q. 204. (By Mr. ACKER.) Please examine the

model of the California sizer and state what the end-

to-end rollers appearing in that model comprise or

compose? [526]

A. The end-to-end rollers are made up as to rep-

resent three cylinders of different diameter located

concentrically with one another and end-to-end.

Q. 295. Well, and what do they compose in the

grader, in the sizer?

A. They compose the grading members, sizing

members, one of the sizing members lying parallel

to a groo\^d guide.

Q. 296. Is it a stationary sizing member composed

of end-to-end rollers or is it a rotating member?

A. It is a rotating member, rotating sizing mem-

ber placed parallel to a fixed member having a groove

in which a rope travels.

Q. 297. And what do the end-to-end rollers of the

patent in suit comprise ?

A. They comprise a straight cylinder of equal

diameter throughout its length.

Q. 298. What does the grooved member in the

California sizer opposing the outer end-to-end mem-

ber form in the sizer?

A. The grooved member forms a partition between
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two fruit runs and acts as a support for the traveling

member, acting as one element of the sizing mechan-
ism.

Q. 299. What function does the rope of the model
working in that grooved member perform?

A. It serves as one member of a sizing mechanism
and as a carrier to propel the fruit along the run-

way.

Q. 300. Are the same functions performed by the

grooved guide and the rope member of the patent in

suit as those which you have attributed to the cor-

responding mem'bers in the model %

Mr. LYON.—Objected to as leading. [527]

A. Yes, sir.

Q. 301. (By Mr. ACKER.) Examining the model
of the Parker device, directing your attention to the

groove appearing at the apex of the double inclined

wall surface, what is the function in the operation

of grading of the member which travels within that

longitudinal groove or seat or socket or whatever you
please to term it?

A. It has nothing to do with the grading.

Q. 302. In what plane are the end-to-end rollers

of the patent in suit adjusted relative to the longi-

tudinally traveling member, using the patent for the

purpose of answering the question ? (.Hands patent

to witness.)

A. They are just in a horizontal plane passing

through the traveling member.

Q. 303. How are the roll members of the sizing

units in the Parker device adjusted—in what plane
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relative to the traveling member?

A. They are adjusted in a plane making nearly a

right angle with the traveling mechanism.

Q. 304. Directing your attention to the subject

matter contained between lines 95 of page 1 of the

printed specifications and lines 3, page 2, of the

printed specification, I will ask you to read the same

and state what is disclosed thereby.

A. It is there disclosed that the ropes carry the

fruit toward the lower end of the machine and at the

same time the grade rollers are revolving so as to

keep the fruit from sticking in the run-way, thereby

avoiding any tendency to crush the most delicate

fruit.

Q. 305. If you remove the overlapping adjustable

fingers [528] existing between the grade units or

size units of the Parker device and substituted for

the same a fixed roll, would you have a device capable

of performing the functions which are carried out

in the Parker device?

Mr. LYON.—Objected to as leading.

A. I think you would, because the carrying mem-

ber of the Parker device presents a large flat surface

and it would be operative.

Q. 306. (By Mr. ACKER.) What is the function

of the overlapping adjustable fingers between the

grade or sizing units of the Parker device ?

A. To form a side or guide to a fruit conveyor.

Q. 307. What is the purpose of having them over-

lap with a slidable plane permitted to them?

A. (So that they can be adjusted in length as the
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distances between the sizing mechanism is chmge.
Q. 308. In your direct examination you stated

that the California sizer as represented by the model
exhibit disclosed a device identical with that dis-

closed by the patent in suit. Under cross-examina-
tion your attention was directed to certain differ-

ences and you were asked whether or not, in stating
on direct examination the devices were identical, you
had those differences in mind. In order to clear the
record, I would ask you to explain more fully what
you meant by your answer.

A. In the California grader each roll of the series
is made with three steps or portions that are made
of different diameter from the remainder, and in the
patent in suit the rollers are all the same diameter
throughout their length. I meant when I said they
operated the same, that a portion of [529] roll in
the California grader of a uniform diameter oper-
ated the same that the roller in the patent in suit
does having a uniform diameter.

Q. 309. Does the chain or belt or whatever it may
be, traveling in the groove in the apex of the double
inclined surface of the Parker device perform the
same function as the rope traveling in the groove
guide member of the patent in suit?

Mr. LYON.—Objected to as leading.

A. It does.

Mr. ACKER.—That is all.

Mr. LYON.—That is all.

Mr. ACKER.—We will rest.

Mr. LYON.—Do you rest your case ?
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Mr. ACKER.—Yes.
Mr. LYON.—Complainant offers in evidence the

sketch made by the witness Cobb, and ask that it be

marked "Exhibit iSketch by Edw. S. Cobb."

(Sketch is marked "Complainant's Exhibit Sketch

by Edw. 'S.Cobb.") [530]
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United States Patent Office,

FRANK X. ELLTTIIORPE, OF PORT C'LTXTOX, OHIO.

FRUIT-ASSORTER.

SPECIFICATION fbrming part of Letters Patent No. 399,509, dated March 12, 1889.

Application filed October 11, 1888. Serial No. 287,785. (No model.)

To all 7vJioj)i it may eonoevn:
Be it known that I, Frank X. Ellithorpe,

a citizen of the United States, resi<lin{?atPorl
Clinton, in4he county of Ottawa and State of

5 Ohio, have invented certain new and useful
Improvements in Fruit-Assorters, of which
the following is a specification, reference be-
ing had therein to the accompanying draw-
ings, in which

—

lo Fignre 1 represents a perspective vi»'W of
my improved assorting- machine complete;
Fig. 2, a longitudinal vei-tical .sectional view
of the machine; Fig. :>, a transverse sectional
view of the same; Fig. 4, a detail view show-

15 in gcon.struction of spout cut-off or gate; and
Fig. 5, a detail sectional view of the spout,
the gate being shown" open.
The invention lias Jiiainly for its object the

production of practical, durable, and inexpen-
2Q sive apparatus tliat will rapidly and effectu-

ally assort tlie fruit—such as "apples, pears,
peaches, quinces, ttc.—and conduct the sev-
eral different sizes to their respective baskets
or other receptacles without in the least in-

25 juring or bruising it, as will be more fully
hereinafter set forth.

The invention consists in certain novel fea-
tures of construction and arrangement of
parts, that will be fully hereinafter set foi-tli,

30 and particularly pointed out in the claims.
Referring to the annexed drawings by let-

ters, <^ designates a suitable inclined rectan-
gular frame or table suitabl}- supported and
braced. Secured to the forward or front end

35 of this frame, and leaching almost to the rear
end thereof, is a loose flexible inclined dia-
phragm, B, which fits freely between the side
rails of the frame. The only point of con
nection this diaphragm lias with the frame is

40 at its forward end, the )'ear end of the dia-
phragm hanging <lo^^ n over tlie cross-bar n
at or near the rear end of the machine. This
flexible diaphragm, which is made of canvas,
leather, rubber, or other suital)le material, is

45 provided with several series of transverse
rows of circular hol(>s for the passage of the
fruit, each series of rows of apertures, begin-
ning at the top or foiward end, being slightly
larger in dianiefei- than the jn'eceding series,

50 whereby the smallest fruit will drop through
the fii-st sei'ies of apertures, the next size
through the next seiies, and so on down the

diaphragm, the largest fruit falling over the
lower or rear end of the same. Any number
of t-hese series ui separating- apertures may S5|
be formed in the diaphragm, as is evident.

Arranged directly beneath the diaphragm,
so as to support tlie same, is a reciprocating

agitating -frame, C, wliich is provided with
transverse i'ollers or slides h and rests and 6o|

woiks upon ways c, secured upon the inner
sides of the side rails of the frame. These
ways may or may not be provided with anti-

friction rollers f' on their upjier surface, as
maybe desired. This agitating-frame is re- 65

ciprocated by means of a lever, D, pivoted on
the forward end of the main frame and con-

nected to the agitator-frame by means of a

link or bar, Fl When this frame C is recip-

rocated, it serxes to agitate the fruit on the 7o|

diaphragm and keep it in continuous motion
and prevent it lodging in and stopping up
the apertui'cs, as is obvious.

I*lace<l at suitabh^ points along the, dia-

phragm are depending retarders 1'^ which 75J
consist of a suital)le piece of canvas'oi otJier

flexible material secured to a transvei*se bar
or rod, f7, removably suppoited in notched
standards f', secured to tlie side of the sta-

t ionary frame. The lower edge of the flexible 80

material rests loosely upon the upper .surface

of the diaphragm. The object of these re-

tarders is to prevent the fruit from rolling too

rapidly doAvn the inclined surface of the dia-

phragm. One or moi'e of these retarders may 85

be employed, as the exigencies of the case

may require, as they are. easily removable
fi'om the standards.

N'^erticallj^-movable Iransvei-se bars G are

arranged at. suitable points along the table 90
or frame for temporarih- stopping the fruit

at any jioint during its passage down the dia-

phragm, for the i)urpo.se of removing the de-

cayed or bad fruit before it passes through
the diaphragm. These bars may be guided 95
vertically in any suitable manner, in this in-

stance their ends working in vertical slots in I

suitable standard,/, erected on the frame A. I

These bars (i are held up out of the way by I

means of \\pighted angle-levers H, pivoted 10

ui)OU transverse levers or bars I, and con-

nected to the said l)ars (4 by means of chains

(/. One or more of these bai'S G may be em-
ploj'ed. Suitabl}' hung below each series of j



transverse holes is an inclined receiving-
trough, J, provided with a canvas or other
flexible bottom, and a spout, J', at its lower
end. Depending from the frame A, and ar-

5 ranged transversely of the machine under the
agitator, are suitable flexible separators, K,
which direct the fruit without bruising it into
the respective troughs J. These flexible sep-
arators are secured to removable transverse

lo rods K', resting in notched blocks h on the
frame A or ways c. The spout or lower end
of these troughs may be elevated, if desired,
by means of the levers I, pivoted to one of
the standards/; and connected to the trough

15 by means of the wire connections j. One of
each pair of said standards/ is notched for
the reception of the free end of the lever to
hold the trough in an elevated position.
When baskets or other receptacles' are placed

20 under the spouis J', the lever may be disen-
gaged from the notched standard and the
trough or spout allowed -to rest upon the top
of the basket. The upper ends of the troughs
are pivotally connected to the frame A by

25 any suitable means— in this instance ej'ebolts
being employed.
A trough is arranged beneath the exit end

of the machine, to receive the fruit that does
not pass through the holes in the diaphragm.

30 A depending piece of canvas' or other suit-
able materia], L, is attached to the rear end
of the frame, to direct the fruit into the last
trough.

Adapted tf) close the spouts J' are the ver-

35 tically-working gates M, working in transverse
slots, in the bottoms of the troughs and be-
tween suitable cleats or ways on the inner
converging sides of the spo«ts. These gates
are operated by any suitable means, but pref-

40 erably in the manner shown in Figs. 3 and
4. Connected to the upper edges of the gates
M by means of links or rods k k are trans-
verse rods.N, the ends of which rest upon the
upper edges of the troughs when the gates

45 are open, as shown in Fig, 5. Secured rigidly
to these rods N are the operating hand-levers
O, the ends of which are also secured rigidly
to transverse rectangular bars P, resting upon
the upper edges of the troughs and confined

50 thereon by means of the confining-staples /,

secured in the upper edges of the troughs or I

spouts. Square notches m are formed in the '

upper edges of the.troughs or spouts for the
j

reception of the ends of the bars P. When !

55 the gates are raised, as shown in Figs. 3 and
j

i, and the rectangular bars P dropped into the i

notches 7/2, they will be held in such elevated
(or closed) positions, the said rectangular bars
being prevented from turning by the rectan-
gular apertures. When the bars P are lifted 60

out of the notches m, the gates fall (or open)
automatically to the position shown in Fig. 5.

Having thus fully described my invention,
what I claim as new, and desire to secure by
Letters Patent, is

—

65
1. In a fruit-assorter, the combination of a

frame, an inclined loose flexible perforated
separating-diaphragra connected at its upper
end to the said frame, and an agitating device
an'anged beneath the said loose diaphragm. 70

2. In a fruit-assorter, the combination of a
supporting-frame, a loose flexible perforated
diaphragm connected to the frame, an agitat-

ing-frame arranged below and adapted to sup-
port this diaphragm, and means for giving 75
this agitating-frame a longitudinal movement
under the diaphragm, substantially as de-

scribed.

3. In a fruit-assorter, the combination oi

•a frrfrne, a flexible inclined perforated dia- 80
phragm, and a transverse depending retarder,
F, this retarder being constructed of flexible

matsrial, and having its lower edge resting
upon the said flexible diaphragm, substan-
tially as and for the purpose set forth. 85

4. The combination, with the inclined flexi-

ble diaphragm provided with different-sized

holes, of a reciprocating agitating-frame ar-

ranged beneath and adapted to support the
said diaphragm and provided with transverse 9c

rollers.

5. The combination of a fi-ame, a perforated
diaphragm, a support above this diaphragm,
a vertically- guided stop -bar, G, a pivoted
weighted angle-lever upon the said support, 9c

and a chain connecting the angle-lever and
stop-bar, substantially as and for the purpose
set forth.

6. The combination of a trough, a spout at-

tached tliereto and provided with the notches ic

m, a vertically-movable gate, the transverse
bars connected together by means of the hand-
lever and to the gate by s.uitable connecting-
rods, and the confining staples or loops se-

cured over the notches w, substantially as de- i<

scribed.

In testimony whereof I affix mj' signature in

presence of two witnesses.
FRANK X. ELLITHORPE.

Witnesses:
Leon Newton,
Miles Newton.
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JOHN A. JONES, OF YORK, PENNSYLVANIA.

MACHINE FOR ASSORTING OR SIZING FRUIT.

SPECIFICATION forming part of Letters Patent No. 430,031, dated June 10, 1890.

Application filed Fetrnary 16, 1889. Serial No. 300,137. (No model.)

To all whom it Diay concern:
Be it kuown that I, John A. Jones, a citi-

zen of the United States, residinf? at Yorl<, in

the county of Yoi"k and State of Pennsylvania,

5 have invented a certain new and useful Im-
provement in Machines for Assorting or Siz-

ing fruit, of which the following is a full,

clear, and exact description.

This invention relates to machinerj^ for

separating fruits and vegetables into sizes or

grades in accordance with commercial usage
or the packer's requirements.
Inasmuch as the invention is in the nature

of an improvement upon previous machines
t5 having a like general object in view, I will

first describe it, and then particularly i^oint

out and claim the part or parts constituting

my invention.

In the accompanying drawings, illustrating

2o my invention, in the several figures of which
like parts are similarlj^ designated. Figure 1

is a side elevation; Fig. 2, a top view; Fig. 3,

a delivery end elevation, tlie feed end being
broken awa}'. Fig. i is a feed end elevation.

25 Fig. 5 is a section showing the restraiuing-

apron. Fig. G is an enlarged front elevation

of the lemon-turner. Fig. G-^ is a plan view,

and Fig. 7 a similar side elevation, of the

same. Fig. 8 is an enlarged perspective view
30 of a side piece in part, its bearingorbox, and

restraining-board. Fig. 9 is a perspective

view of the end delivery spout; Fig. 10, a

perspective view of the auxiliary lemon-
turner in working position on the restrain-

ing-board. Fig. 11 is a side view of the cen-

ter piece. Fig. 12 is a top view, and Fig. 13

an end view, of another arrangement of i>arts;

Figs, li and 15, similar views of still another
arrangement, and Figs. 16 and 17 similar

40 views of still another arrangement. Fig. 18

shows in obverse and reverse a gage used in

setting the machine.
The fundamental parts of my machine are

a graduated member of one or more parts,

45 stationary or movable in operation, and a
straight-edge member of contrary operation

relatively to the other member, and one or

the other of these members adjustable later-

ally with relation to the other to vary the

distances between them. One example will

suffice to illustrate the meaning of thisstate-

35

SO

ment of fundamental construction, although

I have shown and will describe several.

A center piece a has a series of sections 1

to G, (more or less,) of different cross-sectional

area, decreasing in size from the feed to the

delivery end of the machine. This center

piece is fixed or stationary, and forms one

member of the machine, in accordance with

the foregoing statement. Rollers I) are ar-

ranged on each side of the center piece, with

their surfaces parallel to the central longitu-

dinal plane of the center piece, and said roll-

ers are truly cylindrical; and inasmuch as

the parts h may be stationary or rotary and
of various shapes, as will presently appear, I

designate them by the generic term "side

pieces," and they constitute the second mem-
ber of the machine, conformably with the

foregoing statement. One or the other of

these members a 6 is adjustable laterally and
bodily toward and from the other. In the

machine shown in Figs. 1 to 4 the cylinders

I) are shown as adjustable, having to this end
bearings at each end in boxes c c, which are

supported upon cross-bars (Z, the bearings and
cross-bars being connected by means of slots

e and bolts /. Thus not only are the spaces be-

tween the center pieceandthec3'linders graded
andvariedbythegradationsofthecenterpiece,
but they may be further var-ied by moving
the cylinders toward or from the center piece.

The relations of these two members may be
varied. In Fig. 12 the center piece is a cyl-

inder,while the side pieces are rollers having
sections of decreasing diameter and made ad-

justable, as in the first case. In Fig. 14 the

center piece is composed of two cylindrical

rollers geared together, so as to revolve toward

each other, and surmounted by a triangular

strip a' to cover the space between the said

rollers. The side pieces are graduated, as in

Fig. 12, are non-rotative, and are adjustable.

In Fig. IG the side pieces are cylindrical, ro-

tary, and non- adjustable, while the center

l)iece is composed of two quarter -sections

graduated and each supported in its own
bearings and made adjustable relatively to

the side pieces. Moreover, it is obvious that

in Fig. 14 the center pieces might be gradu-

ated and the side pieces be truly cylindrical.

So, also, in Fig. IG the center piece might be

55
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sti-ai-lit and tlio side piooos oradiiatod. 'J'lio
center pieces in Fi- k; mjirht l,o quarters of
a cylinder or a square or other shape, or tliev
ini^-htbe cylinders, strai-ht or ^n-aduated, rJ-
tai-.v oi; stationary, and adjustable or noii-ad-
.Ijistable; but in th,.> last case the side pieces
should bo adjustable.

I have stated thus the princii)le of my in-
vention, and I will now describe the details
as illustrated in the drawin,<,^s.
A suitable frame is constructed of upri«rhts

9 (J V ,
strnii-ors /(, cross-pieces i, and sup-

ports for the cross-bai-s (/,on which the center
piece and side pieces are arrani,^ed. A trou"hA IS supported in an inclined' position upon
this frame, and this trough contains in its de-
livery portion the center piece and side pieces
the upper portion of the trough is provided
with a hopper

y, having a flexible bottom /' a
2o screen .r, and a feed-table.r, substantiallv ksand tor the respective purposes mentioned in

;"/>; } f.T-^?^''-
^^^'^'^1- I^elivery - spouts A-'

A' k- k k-'k> depend at inclines in alternation
from opposite sides of the trough and corre-

25 spond in number with the number of sections
into which the center piece (or side pieces)may be divided. The end of the trough is
provided with a spout /.

It hardly need be said that the center piece
30 and side pieces serve to sepai-ate the fruit

into as many sizes as there are sections and
spouts and that the smallest fruit escapes at
section 1 and spout V, while the largest goes
over the ends of these center and side pieces

35 out at the spout /.

^

The spouts A' to A« will have bottoms of
flexible or soft material, (prcferablv canvas
or rubber,) which will preserve the descend-
ing fruit or vegetables from injurious impact

i he rotary member or members may be pro-
vided with pulleys m, banded to a drum 7^
Ihis drum may have a fly-wheel o, which is
connected by a pitman j) with a rock-lever a
supported on the frame or trough, and this
rock -lever is connected bv rods r r with
treadles r' r', whereby the drum may be ro-
tated, and thus transmit motion to the side
pieces or center pieces, whichever mav be
rotary, "^

Above the side pieces are arranged the
boards s, which are secured to brackets r/ ris-
ing: from the boxes c. 'J^hese boards restrain
tne truit, etc., from escaping over the sidesAn apron / is suspended over the members

55 r/ and h, just next the feed-tables f\ to restrain
the too free movement of the incoming fruit
and let it down gently to the center piece and
side pieces, and also to give the operator time
to gather and throw out specked stuff. This

60 apron may be made of rubber or other flexi-
ble material, and is preferably suspended
Irom a bracket /', mounted upon the trou^^h

J he spout / (see details. Fig. n) is made with
the tongues /' /' to project under the spaces

65 at the ends of the side pieces, so as to pre-
vent the fruit from dropping on and beino-
mjured by the edge of the spout and a'^ains't

40

45

50

the cross-piece as it leaves the side pieces.A ridge /- may also be employed in the spout
to keep sei)arate the two outgoing streams of 70

uit. I he spout may have hooks /Ho engage
the trough. ^ *

The rotary member is j)rovided with a
spiral strip of rubber or other flexible sub-
stance or material ?/ to a.ssist gravity in the 7sdeseending motion of the fruit.
The center piece is preferabl V made of wood

and m order to keep it straight, prevent it
from warping, and at the same time afford
snpports for it, I aflix to it longitu<linally a 80
strip, preferably of flat steel, a", which jh-o-
jects beyond the ends of thecenter piece and
engages lugs a\ rising from or affixed to the
cross-pieces d d.

In assorting lemons those of elongated or 8c
egij; shai)e are apt to go into the machine
crosswise of the center piece and side i^ieces
and m order to turn them lengthwise I pro-
vide the device v, Figs. G and 7, which con-
sists of a post u\ liaving a foot which is set go
in a socket u- in the center piece. The post
IS grooved obliquely in opposite directions on
opposite sides, and in these grooves are ar-
ranged fingers w' 7/^ which are slotted longi-
tudinally and held together and to the nost 95Dy a bolt u\ The fingers are made adjustable
npon the post so as to project more or less
beyond the center piece, in order to suit the
size of lemons being acted upon. In use this
lemon-turner is set in the socket in thecenter 100
piece, so that its fingers project over the sides
ot the center piece and into the spaces between
It and the side pieces and serve to turn the
lemons lengthwise to be fed to the proper
egress. When oranges or other round obiects icc
are being assorted, this lemon-turner is ar-
ranged m the center piece with its finders ex-
tending lengthwise instead of crosswise of the
center piece and prevents the objects from
riding over one another and directs them into
the spaces between the centerpiece and side
pieces, so as to be properly fed along.
V is the auxiliary lemon-feeder; and it con-

sists of a bayonet-shaped device fastened to
the restraining-boards, and when not in use
It is turned up, as indicated in dotted lines
in Fig. JO. The action of this form of lem-
on-turner IS the same as that just described
In order to properly adjust the side pieces

or center pieces, I employ a gage. (Shown in
Iig. 18.) This gage consists of a piece of
board or other rigid material having a series
of steps made in conformitv to the sizes into
which the fruit is desired to' be assorted. For
the sake of clearness I will describe my gage
as used in assorting oranges. Oranges'^are
assorted or graded according to the number
that may be packed in a box, and are desig-
nated as follows, beginning with the largest
and going down to the smallest that are put i ?o
npon the market, viz: ftO's, 112's l'''8\s 14C'sUG% 200's, 22G's, 250's, and ;500Vs; but for prac-
tical purposes with my machine consideration
may be given only to the 9G's, 112's, 128's,

I ro
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250's, and 300's. Those oranges that would
escape at section 1 and spout A' would be the

smallest, while the largest would run out at the

end of section G and spout /, and sometimes

5 the 9G's and 112's are inixed.

The adjustable members are adjusted alike

at both ends, and it is the object of this gage
to insure such adjustment. Of course if the

adjustment at each end is fixed, then a cor-

lo responding increase or diminution of widtli

1 of spaces follows throughout the machine.

F The upper or feed ends of the movable mem-
bers are set by the larger numbers on the

gage, while the lower ends are set by the

15 smaller numbers on the gage. This setting

t of the movable members is effected by intro-

ducing the gage edgewise between the mov-
able members and then moving up the bear-

ings of said movable members until they come
20 in contact with the gage and then tightening

the bolts used to secure such bearings or boxes
firmly to the cross-bars d. For example, if

tll2's are to be discharged at spout ¥', then
the gage will be introduced at Ko. 112, be-

25 tween the movable members at section G of

the center i)iece. The smaller sizes would
then be determined by gaging the upper ends
of the movable members by sections marked
250 and 300 on the gage. Sections marked 1

30 2 3 and 12 3 on the gage are used in setting

the rollers for other fruit smaller than or-

anges, the narrow 12 3 for the upper ends
' and wide 1 2 3 at the lower ends of rollers.

My machine may be used for assorting

35 round varieties of tomatoes, and also for as-

sorting apricots, olives, and other fruits and
vegetables having an approximately regular

outline; but it is especiall}' effective in as-

sorting oranges according to already well-

40 known standards. For assorting oranges it

is immaterial whether the center piece or side

pieces be adjustable or not, and I include in

my invention as claimed a machine so con-

structed.
' 45 The strip l»' ma}' be omitted, and in such

case the center piece and side pieces would
have rather more fall than is indicated in the

drawings.
In Fig. l-t the coupled rollers might be

50 graduated and the side rollers straight.

It is to be observed that the several sec-

tions of the graduated member have parallel

instead of tapering edges, and thei'efore said

sections, in conjunction with the straight-edge

55 members, form rectangular egi-ess - spaces,

whereby there is no liability of the objects

> being assorted being crowded and wedged
into a space too small for them. In pi-actice

it is found that a tapering edge exit tends to

60 attract objects that are too large to freely

pass, and that such objects being forced
through these exits are injured or bruised,

and thus their prime condition is destroyed
and their market value impaired. With my

65 machine, having rectangular openings or

exits, this injury is impossible.

Special advantages growing out of placing

the two members iu such relation to each

other that their working faces or edges would

be in precisely the same horizontal plane are 70

that the curved faces of these members flare

upwardly and away from the plane from
which the fruit escapes or in which it is dis-

charged from the machine, thus enabling

gravity alone or assisted by the rubber spiral, 75

when that is used, to effect the discharge of

the fruit without other means, such as a mov-
able member. Such second movable member
is dispensed with and the motive power re-

quired to run the machine to this extent is 80

diminished and the cost of construction cor-

respondingly decreased. Moreover, if the

working faces or edges be in the same plane,

and one or both of the members be cylindrical,

fruit that' is the least particle too large to es- 85

cape at a given exit cannot possibly lodge in

such exit," but must go on to its own exit;

whereas, if the said working-faces were dis-

posed one below the other there would be

below the horizontal or horizontal axial plane gc

of the roller a space greater than the exit,

into which the fruit would tend to lodge and
from which it could be dislodged only by
force and at the risk of injury to its skin and
substance, and hence in all other machines 95

to me known, the working members have
been made to revolve in opposite directions,

or one has a rotary motion on its longitudinal

axis and the other a longitudinal bodily move-

ment at right angles to the direction of rota- 100

tion of the other member, so as to force-feed

the fruit and, as stated, at the imminent risk

of injuring delicate fruit.

What I claim is

—

1. A machine for assorting oranges and the 105

like, comprising a graduated member com-

posed of a number of sections and each sec-

tion of uniform width throughout its length,

and a straight-edge member, one of these

members being rotary and the other station- no
ary and one of them being adjustable later-

ally with relation to the other to vary the

distances between them, and the two mem-
bers forming a series of rectangular exits of

different sizes, substantially as set forth. 115

2. A machine for assorting oranges and the

like, comprising a graduated member com-

posed of a number of sections and each sec-

tion of uniform width throughout its length,

and a straight-edge member arranged in the 120

same horizontal plane, the two members form-

ing a series of rectangular exits of different

sizes, and one of said members having a ro-

tary motion and the other being stationary

and having boxes or bearings suitably sup-

ported and adjustable to permit the move-
ment of that member away from or toward
the other member to vary the space or spaces

between the members, substantially as de-

scribed.

3. In a machine for assorting oranges and
other fruits and vegetables, a center piece

provided with a number of sections of differ-

ent width and each section of uniform width

125
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throu-liout its length, oylindrical side Dieces
nrran<ro(l substantially i)aralloI with the cen-
Irnl piano of the center piece a.id in thesame horizontal phine and provided with

5 Doxes and supports for said l)oxos,and moans
such as slots and holts, for lixin- said boxes
at (litrerent points on the supports, the said
center piece and side pieces forminjr a series
ot rectangular exits of dilToront sizes, sub-

lo stantjally as and for the purpose described.
4. Jn a machine for assorting oranges, &c

a hxed center piece provided with a series of
sections of different width and each of uni-
lorin width throughout its length, combined

15 witli adjustable side pieces having straight
edges and arranged upon opposite sides of
the center piece and forming with the center
piece a series of rectangular exits of differ-
ent sizes, a trough in which the center piece

20 and side pieces are arranged, spouts depend-
ingatan incline from thebottomof thetrouo-h
corresponding in number with the number of
sections in the center piece and arranged in
alternation on opposite sides of the trough

25 and an end spout, substantial! v as and for
the purpose described.

0. In a machine for assorting oranges, etc.,
a fixed center piece composed of a series of
sections of different width and each section

30 ot uniform width throughout, substantially
as shown, combined Avith side pieces havino-
straight edges, adjustable boxes for said side
pieces, and means to rotate the side i)ieces
substantially as described.

35 <!• In a machine for assorting oranges, &c
,the center piece provided with a graduated

active face and a flat bott(un, and a metal
strip secured to such flat bottom and extend-
ingbeyondboth ends, combined with supports

40 to receive the ends of the metal strips, sub-
stantially as described.

7. The within-described lemon-turner, the
same consisting of a post and fingers crossed
obliquely and adjustably secured to the post

45 and adapted to be applied to a stationary
member of a fruit-assorting machine and to
co-operate with feeding mechanism in such
machine to insure the passage of lemons in
proper position through such machine, sub-

50 stantially as described.
8. In a machine for assorti ng frui t, the com-

bination of the center piece and the side
inecesformingfeedinganddischarging means,
restraming-boai-ds arranged above said side
pieces to prevent the escape of objects being 5acted upon, and fingers arranged, respect- •

ively, on the centerpiece and the restraiuing-
boards to turn lemons from a crosswise into
a longitudinal direction, substantially as de-
scribed.

^^
n. 'J^he bayonet-shaped piece r, adapted to

be ai)plied in a fruit-assorting machine hav-
ing a stationary support therefor, and also
having feeding devices to turn lemons and
such like oblong fruit into proper position to 65
be discharged, substantially as described.

10. In a machine for assorting oranges, &c.,
the combination, with the trough and assort-
ing mechanism therein, of a detachable end
spout /, constructed with projecting pieces /' 70
/

,
substantially as and for the i)uri)ose de-

scribed.

11. In a machine forassorting oranges, &c.,
a fixed center piece provided with a series of
sections of different width and each of uni- 75form width throughout its length, combined
with side pieces having straight edges and
arranged upon oi)posite sides of the center
piece and forming with the center piece a se-
ries of rectangular exits of different sizes, a 80
trough in which the center piece and side
pieces are arranged, spouts depending at an
incline from the bottom of the trough corre-
sponding in number with the number of sec-
tions in the center piece and arranged in al-
ternation on opposite sides of the trough, and
an end spout, substantially as and for the
purpose described.

12. A machine for assorting oranges, com-
prising a graduated member and a straight- 90
edge member, one or the other of such mem-
bers being rotary and the other stationary
and all arranged in the same horizontal plane
and forming a series of exits of different
width and rectangular in outline, substan-
tially as described.

In testimony whereof I have hereunto set
my hand tills Uth day of February,A. D. 1889.

JOIIX A. JONES.
VV itnesses;

J. Jessop,
^Valter B. White.
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United States Patent Office,

JOHN A. JONES, OF YORK, PENNSYLVANIA.

MACHINE FOR ASSORTING AND SIZING FRUITS, &cc.

SPECIFICATION forming part of Letters Patent No. 442,288, dated December 9, 1890.

Application filed June 24, 1890. Serial No, 356,542, (No model.)

To all jchom it may concern:
"Be it known that I, John A. Jones, a citi-

zen of the United States, residing at York, in
the county of York and State of Pennsyl-

5 vania, have invented a certain new and useful
Improvement in Machines for Assorting and
Sizing Fruits, &c., of which the following is
a full, clear, and exact descrii^tion.
"Sizing" fruit in the nomenclature of the

I o hortieultn rist means to separate fruit into lots,
all of the fruit in each lot being essentially
of the same dimensions or size, "in the same
nomenclature "assorting" fruit means sepa-
rating the fruit according to its quality or

15 color or other distinguishing characteristics
without reference especially to size or dimen-
sions.

The present invention relates to a machine
primarily designed for sizing fruit, and also

^o to a machine in which both sizing and assort-
ing may be accomplished.
The invention consl.sts of a machine of the

character described, in which the w^orking
members are constructed and arranged to

25 operate in the manner and for the purpose
hereinafter more particularly set forth and
finally claimed.

In the accompanying drawings, illustrating
my invention, in the several figures of which

30 like parts are similarly designated. Figure 1
is a plan which illustrates both a sizing and
an assorting machine. Fig. 2 is a sectional
end view, and Fig. 3 is a perspective view, of
a detachable assorting-board.

35 The hopper «, slatted leaf-separating por-
tion 6, -working -compartment c, frame or
trough (7, treadles e, pitmen e', by which said
treadles are connected to opposite ends of a
rocking lever e'^, secured to the working-cora-

40 partment, fly-wheel /, and connecting-rod/',
forconnectingtherockingleverandflj'-wheel,
belt-drum ry, belts /;, and pulleys /, by which
the belts are applied to the separating de-
vices, may be of any approved construction.

45 (See, for example, my patent, No. 430,o;3l,
dated June JO, 1800.)
In the machine that is designed solely foi

sizing I will employ a stationary member /c

and a rotary member h These two members
5c are provided witli a series of graduations.

The edge of each graduated section is straight
and the adjacent edges of the.se graduated

members are parallel, so that the openings
between the two members are rectauguhir.
The stationary member may be cylindrical 55
or semi-cylindrical or other section of a cyl-

inder, or it may be angular. The rotary mem-
ber, of course, is, of necessity, cylindi'ical.

When but these two members are employed,
the driving mechanism will be modified ac- 60
cordingl3^ The rotary member may be ar-

ranged in brackets m at opposite ends of the
machine, and these brackets may be su pported
upon cro.ss-bars n^ slotted longitudinally, and
the brackets adjustably secured to suclislot- 65
ted portions by means of a bolt and nut or
other suitable fastening o, so tluit the said
member may be adjusted bodily' toward and
from the member A- to vary the sizes of the
openings between these two members, all as 70
in my patent, No. 430,031, referred to. Of
course the member A:inay be made adjustable
instead of the member I. As many spouts p
will project from the bottom of the trough lat-

erally as there are exits in the separating 75
members.

In the machine shown in Fig. 1 there is a
stationary center piece /.", graduated as before,
and two parallel correspondingly-graduated
side pieces/ and /', arranged on opposite sides So
of this said center piece, and the dischai-ge-

spouts project from opposite sides of the
trough. Beneath the center piece, as shown
in Fig. 2, there is a vertical partition r/, which
separates the spouts of one side from tliose of 85
the other. Such a machine is equally efti-

cient as the one firstdescrlbed for sizing fruit.

In order to render it capable of assorting as
well as sizing, I arrange in the compartment
c an assorting-board /•, (shown in detail in Fig. 90
3 as consisting of portion r',) having at one
end a socket r- to receive a screw or other fast-

ening, whereby the said board may be at-

tached in place in the compartment c, as in-

dicated in Fig. 1. A movable portion r^ is 95
secured to the portion /', preferably by a
hinge ?'^ of textile material, and tlie .said por-
tion /"^ is provided with screws-holes or otlier

openings r\ by which tlie .said portion maybe
secured to one or the other side of the trough. 10

When this assorting-board /• is arranged in the
compartment c, as shown in Fig. 1, the feed
maybe into the portion c' of the compartment
c, and the attendant standing by this com-
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parlment, in assoi-tiiii-; oraiii-es, sav, will al-
low all tho " bri?:lits"t() pass' hot woon /and /,•,

wlnlc ho will pick out llic " iiiss(>ts
"" and placr

them in the section r-, so dial they niav i)ass
5 between the members /. and /'. In this way

the brij^dits will all 1)0 diseharued from one
side of the maehine and the rnssets from the
other. A spout.v maybe attaclied to the side
of the trough and liavo two divisions, one of

lo which .s'niay serve to coiuluct away faulty
fruit, while the other .s- may serve to receive
from the attendant "4>olden russets."
The compartment r may receive oblique

boards / / on opposite sides to insure the fruit
c5 rolluiir down between the members/.- and/

and /,• and /'.

The assort in.i;-board is removable from the
compartment r at pleasure when fruit is be-
ing- separated that needs no assorting This

2o assorting-board is articulated, in order that
,

the machine may be used for i-ight or left hand
!

overseeing.

What I claim is—
1. In a fruit sizing and assorting maeliine,

25 suitable se[)arating members, substantially
such as set forth, a hopper, and an assorting-
board arranged obliquely in the said hopper

I

and removable tlieivfrom at pleasure, sub-
j

stantially as described.

j

-. An articulated assorting-board, com- y,

I

binedwith the sei)arating devices and hopper
of a fruit-si/.ing machine, substantiallv in the
manner and for the purpose set fort Ik

o. Amachine for sizingand assortingfruit,
consisting of a stationary graduated memljcr 35and a rotary graduated member arranged
ui)on each side of the said stationary mem-
ber, the said several members being gradu-
ated alike and the graduations forming a se-
ries of exits of different width and rectangu- 40
lar in outline, discharge-spouts leading from
said exits, and a partition 7, arranged beneath
thestalionaiymemberand lengthwise thereof
and .separating the said discharge-spouts in
the line of the stationary member, and there- 45by constituting a machine adapted to separate
two dilferent kinds or qualities of fruit, sub-
stantially as described.

In testimony whereof I have hereunto.set mv
liaiid this 2:Jd day of June, A. I). 1800

JOHN A. JONES.
\\ itn esses:

J. .Tessop,

AV. T. Xelson.
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United States Patent Office.

IIEXRV 11. IIUTCIIINS, OF GANGES, MK'IIIGAX.

ASSORTING-MACHINE.

SPECIFICATION fonning part of Letters Patent No. 456,092, dated July 14, 1891.

Application filed January 30, 1890. Serial No. 338,693. (No model.)

To all whom it may concern:
Ke it known tliat I, IIexry II. IIutchixs,

a citizen of the United States, residing at
Ganojes, in tlie county of Allegan and State
of Micliigan, liave invented certain new and
useful Improvements in Assorting-Macliines;
and I do liereby declare the foHowing to be a
full, clear, and exact description of the in-
vention, such as will enable others skilled in
the art to which it appertains to make and
use the same.
My invention relates to assortiug-niachines

for fruit and vegetables; and it "consists in
the construction, combination, and arransre-
ment of the various parts, as hereinafter de-
scribed, and particularly pointed out in the
claims, reference beiug had to the accompa-
nying drawings, wherein

—

Figure 1 is a longitudinal vertical sectional
view on the line x x x x of Fig. 2; Fig. :?.

a rear end elevation, partly in section, on^the
line a- .r of Fig. 1; Fig. ;3, a detail showing a
vertical section of the upper system on the
line ////of Fig.l; Fig. 4, a side elevation with
the end of lower spout and door S' of Fig. 1
broken away; Fig. o, a detail on line r z of
Fig. -t, showing the method of pivotinu- the
systems to the frame.
Like letters and figures of reference indi-

cate like parts throughout the drawings.
The essential feattires of this machine are

two or more inclined casings pivoted and ar-
ranged in a suitable frame, having assortinu"
devices arranged within the casings and pro-
vided with means of operating the assorting
devices, driven by power applied in anv suif-
able manner.

In the drawings, A represents the frame;
A' A", side boards of the upper and lower
casings, respectively. i:ach casing and its
mechanism constitute a separate "assorting
system, and each system is adapted to assort-
iug a particular size of fruit; and in the de-
vice shown and illustrated the systems are
arranged one above the other and' operate in
conjunction, as hereinafter fully explained.
Each system is pivoted to the frame A upon
the shaft which operates the assorting de-
vices, respectively, said shafts being lettered
B 1)', which shafts are journaled in boxes 5,
which are secured to frame A by bolts. Each

5 has an iuwardly-projectiug sleeve C,

0, upon which the side boarils are piv-

i3

box
Fig.

oted for vertically adjusting the opposite end
and regulating the vertical adjustment of the 55
various casings. The upper system is con-
nected to its pivot B by a bracket, secured
to the ends of the side boards. Fig. i, while
the lower S3"stem isprovided with a box secured
to the end of the side board A", corresponding 60
to box 5, (without its sleeve G,) which is not
shown in the drawings, being a common de-
vice for this purpose and arranged l>ehind the
box 5 of the shaft B', as shown in Fig. 4. This
adjustment is provided for by the slot R in 65
the side boards A' A", in which slot is placed
the binding-bolt Q, secured in the frame A.
The two shafts B B' are provided with pul-
leys D D', connected by a crossed belt C.
Each casing is provided with a bottom board 70
upon which rests a T-shaped bridge G, ar-

ranged in the middle and extending from end
to end of the bottom board. At the lower end
of each casing are arranged large jiuUeys E'
E", and at the upper end of each casing are
arranged small pulleys E E E E. The pulleys
E on the shafts B and B' are driving-pulleys.
The others are idle. Each system is provided
with a series of three of said pulleys E, and
each series is jirovided with a belt F, arranged 80
to travel along the bridge G, for conducting
the fruit along the casing. These two sys-
tems of pulleys and belts are driven by foot-
power applied to a treadle T, pivoted'to the
frame and connected to the crank balance- S5
wheel "W by rod U. Upon the inside of the
side boards A' A", respectively, are arranged
the rollers 2, provided with a longitudinal
flange or rib 4. Said rolls are journaled in
horizontally-adjustable hangers 1 1, secured 90
to the end of the side boards, and are rotated
from the driving-shafts by suitable pulleys
and belts. (See 7 V in Fig. 2 for illustration
of method of rotating the upper set.) The
lower set of rollers is rotated by similar de- 95
vices applied at the upper end of the lower
casing and partially shown in Fig. 1. An in-

clined shelf .) is arranged above the rollers to
keep the fruit from lodging between the side
of the casing and the rollei"S. io(

The fruit to be assorted is placed in a hop-
per K, having at its upper end a tight bottom
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X' and at its lower end a grated bottom .M,

and undei-neath is placed an apron N to re-

ceive dirt and leaves which i)ass through the
grates. Said ho[)per is provided witii an ex-

5 tensible leg L and is pivoted to a bracdcet O,
arranged and secured to the side of side boards
A, and is adapted to fold over and rest on the
upper casing for compactness in moving. 1*

is an apron or screen which hangs across the
lo up})erendof the upi)er casing, of flexible ma-

terial, and spreads the fruit somewhat upon
its entering upon the incline. Power being
applied to the treadle, the belt F moves longi-

tudinally down the casing and is prevented
1 5 from sagging by bridge G. Rolls 2 revolve in

the direction indicated by the arrows in Fig.
o. The fruit, after leaving the hopper K, is

carried downward by the belt F and stirred by
rollers 2. The distance between the p<M'iph-

2o ery of the rollers 2 and the sides of bridge (i

determines the size of fruit that is to constitute
the different grades. Fruit too large to pass
between the rolls and bridge is carried to the
lowereud of the upper casing, and, falling upon

25 the bottom IF of the spout, is conducted
iuto the basket I', which rests upon the table
J. The spouts are provided with doors S'S to

keep the fruit from escaping from the ma-
chines while the baskets are being changed.

30 The smaller fruit falls through between roll-

ers 2 and bridge G, and is conducted by bot-
tom board II' to the upper end of the casing
beneath, having a like set of rolls, belt, and
bridge and side boards A", and fruit too large

35 to pass through between rolls and bridge
passes through the box and is conducted by
spout, having bottom board IF', to basket \\
which rests upon the floor, while the smaller
fruit, after passing through between the rolls

40 and bridge, is conducted b}' centrally-inclined
bottom boards IP and II' into a spout IF', and
delivered into a basket I^ at the side of the
machine.
One or more casingsor systems may be piv-

45 oted in the same frame, adapted to assort into
two or more grades; but I prefer two casings i

or boxes adapted to assort into three grades,
as described.
What I claim, and desii'c to secure by Let-

ters Patent of the Fnited States, is

—

1. In assorting mechanism, a box or casing
provided with an inclined bottom pivoted in

a suitable casing, a bridge secured to said
bottom, a roll journaled to said box arranged
parallel to said bridge, and a belt for rotat-

ing said roll, substantially as set forth.

2. In assorting mechanism, in combination
with a box or casing having an inclined bot-

tom and pivoted in a suitable casing, abridge
arranged along said bottom near the middle,
rolls arranged upon each side of and parallel

to said bridge, and belts and shafting for ro-

tating said rolls, substantially as set forth.
'.). Tiie assorting-rollers 2, provided with

ribs or flanges -l, in combiiuition with the
bridge (i and belt F, arranged substantiall}'

as set forth.

4. An assorting mechanism consisting of a
box havingan inclined bottom and pivoted to

adjust in a suitable frame, a bridge G, ar-

ranged and secured to the bottom of said box,
a belt F, arranged to travel along said bridge,

and an assort ing-roll, as 2, having a rib 4 and
a shaft, pulley, and belt for rotating said roll,

substantially as set forth.

5. An assorting mechanism consisting of a
seriesof casings, arranged one above theother,

pivoted in a suitable frame, each casing hav-
ing an inclined bottom, a bridge (i, and a
belt F, arranged to travel along said bridge,

pulleys for operating said belt, rolls arranged
upon each side of the bridge journaled to the

casing, belts for rotating said rolls, and an in-

clined shelf, as 3, secured above the rolls,

substantially as and for the purposes set forth.

In testimony whereof I aftix mysignature in

presence of two witnesses.

HENRY II.

Witnesses:
Dennis L. Rog?;rs,
Luther \. Moultox.

IIUTCHINS.
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United States Patent Office.

JAMES T ISH, OF SAN FRANCISCO, CALIFORNIA, ASSKiNOR TO J. L. MOSHER,

T. H. CIIANDLEK, AND J.' F.. ROlilNSON, OF SAME PLACE.

FRUIT-GRADING MACHINE.

SPECIFICATION forming: part of Letters Patent No. 458,422, dated August 25, 1891.

Application filed June 21, 1889. Serial No. 31fi,089, (No model.)

To all ivhonv it maj/ coneerii:

Be it known that I, James T. Ish, a citi/en

of the United States, residing at San Fran-

cisco, county of San Francisco, and State of

5 California, have invented certain new and

useful Improvements in Fruit -Separators,

of whicli the following is such a full, clear,

and exact description as will enable any one

skilled iii the art to which it appertains to

o make and use the same, reference being had

to the accompanying drawings, forming part

of this specification.

My invention relates to a machine for scpa-

i-ating or assortifif^ fruit or vegetables, acforrl-

5 ingto size; and the invention consists in the

certain novel and peculiar arrangements and

combinations of the various parts of the ma-

chine, all as hereinafter fully described, and

then pointed out in the claims.

JO In the accompanying drawings, illustrating

my invention. Figure 1 is a side view of the

machine embodying my invention. Fig. 2 is

a top plan view of Fig. i with the hopper

omitted. F'ig. 3 is an enlarged end view of

25 the machine. Fig. 4 is an enlarged sectional

view, the section being taken on a plane indi-

cated by lino 4 4 in Fig. 2.

In the said drawings like reference-letters

designate like parts througheut.

30 Referring to the drawings, e is a rotary

member, consisting in a graduated cylindri-

cal body or roUeu, which is mounted in suit-

able bearings h h, fixed upon the machine-

frame. This roller is rotated in the direction

35 of the adjacent arrows by means hereinafter

described, and is slightly inclined to the hori-

zontal in order to assist the passage of tlie

fruit through the machine, and is stepped at

m m, so that the roller is composed of cylin-

40 drical sections of different diameters, the di-

ameter* of the sections decreasing from the

feed end to the delivery end thereof. The

motion of the roller is obtained from the main

shaft c by means of the belt-wheel /•, belt .v,

45 pulleys t w, and the pulley r on the end of the

roller, the shaft c being driven by the band-

wheel 6. The other member/, which, together

with the graduated roller e, forms the space

or grading-chute through which the fruit is

50 passed, consists in an endless belt mounted

\ CD the flanged pulleys p p, which are set ob-

liquely and turn in bearings u ?), secured upon

the frame a. The pulley 11 near the shaft c

is driven thereby through means of the

grooved wheel g, belt //•, and pulley .r. When 55

the roller is inclined, the belt / is also in-

clined at the same angle, thereby forming an

inclined grading-chute along which the fruit

may gravitate. The belt rotates in an oblique

plane andMn such direction as to cause its 60

yjiper or working section to travel from the

upper toward the lower end of the grading-

chute A, as per the arrow shown thereon, in

order to assist the movement of the fruit

tlu-ou'ih ihe machino The belt / is prefer- 6>

ably placed so tliat tliecdgo thereof adjacent

tho'member e is in aphiiie parallel to the axis

of said member, as will be readily understood

from the drawings.

Instead of a Hat belt a rope or any suitable 70

preferred conveying means may be used to

move the fruit along the roller e. The outer

surface of the belt may be provided in any
suitable manner with means for increasing

the friction between the belt and fruit togive 75

the latter a more positive motion. A canvas

of coarse texture would answer the purpose

very well, though, if preferred, catch fingers

or bars may be placed on the belt. This belt

acts in a delicate manner upon the fruit when 80

combined with the roller c, rotating as de-

scribed, and it will be .seen that the fruit is

not liable to bo bruised or injured thereby.

To prevent the belt / from sagging, in or-

der to maintain the graduaied opening be- 8.s

twcen the belt and the roller uniform, I pro-

vide the belt with a bed or support /, over

wliich the upper or working portion of the

belt travels, as will be understood from the

drawings. If desired, this bed may be pro- 90

vided with anti-friction rollers to relieve the

belt of the drag by lessening the friction be-

tween the same and the bed.

IJeneath the members e and f is placed a

delivery-chute k, which extends from one of 95

said members downwardly and beneath the

graduated space out under the other member,
as will be understood from the drawings.

The fruit in passing down from the graduated

space passes into the chute from where it loc

maybe received in boxes or bags. This chute

is pi'ovided at regular intervals with parti-
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tioiis or divisioiLs /, so that like sizes of fruit
may pass into its proper division aud be col-
lected. To prevent the fruit from hein^
bumped, and thereby bruised as it passes

5 through the graduated space between the
members into the delivery-chute, I curve or
incline the latter, as at K, Fig. 4. 'J'hiscurve
is pieferably struck from the center of the
roller e, so that the curve is concentric there-

lo with, and this permits the fruit to be gradu-
allyrollcd or lowered into the chute in an ob-
vious manner, thereby preventing bruising
of the same.
The operation of the machine will no\v be

IS evident. The fruit is fed into the grading-
chutc A, formed by the liiembers e and /, at
tlie upper or right-hand end thereof by any
suitable moans—for instance, by the liopper
(/. The fruit then moves or is moved along

2o between the members, and until it comes to
a point where the width of the graduated
space D corresponds to its diameter, when it

passes down through the space into its proper
division or cliute. The dotted-in circles in

25 the grading-way. Fig. 4, may be supposed to
represent four pieces of fruit of difYereut
sizes that have reached their corresponding
openings in the graduated space between
the members e and /, and are about to pass

30 down througii tlie .same into the deliverv-
chutes. The positive motion of the belt /will
carry the fruit lapidly through the machine,
the passage of wliich is also "assisted by the
rotary motion of the roller e. However, if

3^ preferred, gravity may be used to a.ssist the
movements of the fruit by inclining slightly
the members rand /, as indicated in thedraw-
ings, thougli this inclination may not be
adopted, as it is in no wise essential to the

40 operation of my invention.
Having thus described my improvements in

fruit and vegetable separators, what I claim
as my invention, and desire to secure by Let-
ters I'atent, is

—

45 1. In a fruit-separator, a grading way or
chute for tlie fruit to pa.^s along and be sepa-
rated or assorted, the samecomprisinga suit-
ably-inounlcd member and a traveling belt
arranged adjacent to .said member, so as to

50 form in conjunction therewith the way or
ciiule for the fruit.

2. In a fruit-separator, a grading way or
chute for the fruit to pass alongand be .sepa-
rated orassorted, the samecomprisinga grad-

55 uatcd member and an endless traveling belt
arranged parallel and adjacent to the said
member, so as to form in conjunction tliere-

with the way or chute for I he fruit.

.;. In a fruit-se[»arator. a grading way or
do chute for tlie fruit to pa.ss alongand lM}sei)a-

rated or as.s'orted, tlic sam<? comprising a grad-
iiateil member and an endless traveling holt
arranged near the said member, so asto form
in conjunction therewith the way or chute.

and provided with a support or bed for hold-
ing the working portion of the belt from sag-

4. A fruit -.separator comprising a gradu-
ated rotary member and a traveling endless
belt arranged parallel and adjacent thereto.

0. A fruit-separator comprising two mem-
bers arranged with a graduated space there-
between for the fruit to pass through and
one or more delivery -chutes arranged be-
neath the said space between the meml)ers
and formed with an inclined or curved bot-
tom, the incline or curve of which extends
from the working edg6of one of the members
downwardly, whereby the fruit pa.ssing
through the space may be gradually rolled
into the delivery-chute and prevented from
falling or dropping therein.

G. A fruit-.separatorcomprising two spaced
members having a graduated space therebe-
tween for the fruit to pa.ss through, one of
said members being cylindrical, one or more
delivery-chutes arranged beneath the .said
space and formed with a curved bottom, the
curve of which is concentric with that of the
said cylindrical member and extends from
the working edge of the said other member
downwardly, whereby the fruit may roll into
the delivery-chute.

.

7. A fruit-separator having, in combina-
tion, a rotary graduated rolle;eand an endless
traveliiii,'belt/,arrangedparallel thereto, with
the graduated space between them, substan-
tially as set forth.

8. A fruit -separator having, in combina-
tion, a rotary graduated roller e, suifablv
mounted and driven from f haft c, and an end-
less belt/; mounted on inclined pullevs7)2>>aud
receiving its motion from shaft r," substan-
tially as set forth.

9. A fruit-.separator having, in combina-
tion, a rotary graduated roller e, suitably
mounted and driven,and an endless belt/ pro-
vided with a belt or support / for preventing
the sagging of the belt, substantially as .set
forth.

10. A fruit-separator having, in combina-
tion, a pair of spaced members foiniing there-
between a graduated space for the fruit to
pass through, one of said members being cy-
lindrical, such as the roller c, and one or more
delivery chutes /.-, arranged beneath the said
space and having the bottom thereof curvetl,
as at K, and such curve extending from the
working edge of the other said member down-
ward!}-, substantially as set forlh.

In testimony whereof I have hereunto ,set
my hand and aiTixcd my seal, in the presence
of two subscribing witnesses, this ."llstdavof
-May, ISS!).

^

.J.VS. T. ISH. li_s.l
W ilne.sses:

11. .A. (OHIi.

Jos. I\ NuUX.NA.N.

10

1

1

i I
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United States Patent Office.

iip:nry ][. m'Tciiixs, of (iAX(;Ks, .aiiciiigan.

FRUIT AND VEGETABLE ASSORTER.

SPECIFICATION forming part of Letters Patent No. 465,856, dated December 29, 1891.

Application filed August 6, 1891. Serial No, 401,844, (No model.)

To all ivhoni it may concern.-
r»e it known that I,' Henry II. IIutchins, a

citizenoftheUnitedStates,residin£ratGange.s
ill the county of Allegan nnd State of Michi-

j gan, have invented certain new and useful
Improvements in Fruit and Vegetable Assprt-
ers; and I do hereby declare the following to
be a full, clear, and exact deso-iiUion of the
invention, such as will enable others skilled in

10 the art to which it appertains to make and use
the same.
My invention relates to improvements in

machines for assorting or grading fruits and
vegetables, and more particularlv to improve-

IS ments in the style of machines" for which I
have made application for Letters Patent
filed January 30, 1890, Serial No. 3:38,09.3. '

The object of my invention is to provide
such machines with certain new and useful

2o features hereinafter more fully described, and
particularly pointed out in the claims, refer-
ence being had to the accompanying draw-
ings, in which

—

Figure 1 is a plan view of a device embodv- !

25 ing my invention; Fig. 2, a longitudinal ver-
tical section of the same on the line x x ot
Fig. 1; Fig, 3, an end elevation, partly in sec-
tion on the line y ij of Fig. 2; and Fig. i, a
transverse vertical section on the line ?" of

30 the same figure.

Like letters refer to like parts in all the
figures.

Journaled within a suitable frame-work and
near the center of the machine is the drivin^-

35 shaft A, having the fly-wheel T at one emi
and the pulley K K' at the other end md ro-
tated by the pitman S and treadle H.
Journaled near each end of the machine

and in the s -me horizontal plane arc two
40 shafts A and A", each having at the middle

a pulley B, around which are two parallel
belts C C a short distance apart, said belts hav-
ingtheir adjacent edges running in grooves in
the opposite sides of a'middlo guide D, the

45 upper side of which is oppositelv inclined to-
ward the respective rolls F, which rolls are
parallel to and opposite the outer edges of said
belts.^^ These rolls are provided with spiral
ribs F and journaled in hangers II, which

50 hangers are mounted upon transverse rods

7"

G, each having right and left threads engatr-
ing corresponding threads in the respective
hangers.
F are side boards arranged parallel to the

rolls F, having their lower edges above the
same, and pivoted to the hangers II by the
rods I, their upper edges being inclined oat-
ward and resting against the "inner sides of
the frame.
K" is a pulley on the shaft A', Avhich is con-

nected to K'on the driving-shaft by a belt J'
to drive the belts C C. The pulley B on the
.shaft A' is smaller than the corresponding
pulley on A", whereby the upper and lower

I

linear parts of the belts C C are oppositely
!
inclined, the upper parts descending from the
larger to the sinaller pulley and 'the lower
parts descending from the smaller to the larger
pulley. The respec^ive upper and lower
guides D D, rolls F, and side boards E are
also inclined to cori-espond with the portion
of the belts C with which they coact.
Beneath the upper system 'is the inclined

floor L, with its lower end near and nrbove the
upper end of the lower system, and beneath 7
the lower system another inclined floor lead-
ing to the discharge-chute Ml Beneath the
respective lower ends of each system are other
similar discharge-chutes M'Ml On the lower
end of the lower guide E is an inclined guard
E', which deflects the stock away from the
pulley B and prevents it from beinrr caught
between said pulley and the belts C C. All
of the rolls F are provided with pulleys F"
on their adjacent ends, said puleys being 85
substantially in the same vertical plane and
rotated in the direction indicated by the ar-
rows by a single belt J, which runs from the
upper Side of the pulley K to the idler U,
thence around the upper right-hand pulley. 90
thence downwaid to and around the lower
r^ght-hand pulley, thence laterally to the idler
I ", thence returning across to and around
the lower left-hand pulley, thence upward to
and around the upper left-hand pulley, thence 95
across to the idler U',anJ thence to the lower
side of the driven pulley K, being led around
the various pulleys, as indicated by the ar-
rows, and crossed, as indicated in the draw-
ills'*. IOC

8c
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N i.-, I lie iiicliiiuil rcLHl-liopper, pivotiul al
iis lower oncl lo tho rramo of tlic macliiiic and
.sii[)porlo(l at its upi)oi' (MkI by tlio pivoted ley
\'. A [)oilion of tiio lloor of .said lioppor is

mated, as .sliowii at (), and i>encath the same
is an inclined chute 1', hav in.-; sei;inontal sides
i",[)ivoted at its upp-Tend beneath tlie lower
end of the j?ratinjr and adjustably supported
I)\ one Of nioie straps (} at its lower end.

lo The operation of my deviee is as follows:
The fruit, vegetables,* or otlier stuff to be as-
sorted is put into the upper end of the hop-
per N, and, passing over the grating (), all

sticks, leaves, and portions too small to be of
15 value fall through upon the chute P, and,

sliding down, fall to the ground or into asuit-
able receptacle. When "out of use, the hop-
per X is turned over upon the top of the ma-
chine. P then incloses and protects the bars O

20 from accidental damage. Passing down upon
ihe upper system the fruit, ttc, is divided by
the inclined upper surfaco^of the guide D, all

but the largest falling through between the
belts C and the rolls F, which rolls are adjust-

25 ed relative to said belts by turning the rodsG.
Tiiese larger ones, resting on the outer edges
(»f the belts, are carried forward by the same,
and, aided by the spiral form of the ribs of
the rolls, passdown andare discliarged atM'.

30 All those that pass through the upper system
fall upon the upper end of the lower system,
wliere they are again taken up by the inner
surface of the same belts C C. These lower
rolls, being properly adjusted to the said belts,

35 take out another smaller grade, and the resi-

due, passing through, is discharged at ]VP,while
t he middle grade is discharged at Ml It will
be observed that by the construction shown
the rolls are equally and simultaneousl}'^ ad-

40 justed by turning the rods G and that the
side boards are at the same time automati-
cally maintained in proper relation to the
rolls; also, that the stuff passing through the
screen O is discharged from the machine and

45 the screen protected from accidental break-
age when out of use.

What I claim is

—

1. In combination with an inclined feed-
hopper pivoted at one end, having a grated

50 portion and adapted to fold upon the top of
the machine, an oppositely-inclined chute piv-
oted to the lower end of said hopper at one
end and adjustably attached to said hopper
at its opposite end, said chute also adapted

to cover and ])iotect said grated portion of

said hopper, snbslaulially as described.
-. 'I'he combination of two shafts in sub-

stantially the same horizoidal plane, each hav
ing a pulley, one of which is larger than the
otiiei', two parallel belts around said puUejs,
a guide having oppositeli'-inclined upper sur-

faces above the adjacent edges of said belts,

and rolls parallel with the outer edges of said

belts, substantially as described.
3. Theconibination of parallel rolls adapted

to rotate in opposite directions, grading-belts
between said rolls, oppositely-inclined piv-

oted side boards above said rolls, said side
boards and rolls being journaled in hangers
mounted on transverse rods having right and
left screw-threads engaging corresponding
threads in said hangers, subslantiall}' as de-

scribed.

L The combination of two shafts in the
same plane, having pulleys of different sizes,

twoparallel belts around said pulleys, grooved
guides eng.'-gingthe inner edges of said belts,

said guides having oppositely-inclined upper
surfaces, and rolls parallel to the outer edt'es

of said belts, substantially as described.

5. The combination of two shafts in the
sanie plane, pulleys of unequal diameters or

said shafts, parallel belts on said pulleys,

guides having grooves engaging the adja-

cent edges of said belts and oppositely-in-

clined upper surfaces, and rolls opposite the
outer edges of said belts, journaled in hang-
ers mounted on rods having right and left

hand screw-threads engaging corresponding
threads in said hangers, and side boards above
said rolls pivoted to said hangers at their

lower edges and outwardly inclined at their

upper edges, substantially as described.

(J. In a fruit-gradingmachine, parallel belts,

a guide having grooves engaging the adja- <

cent edges of the same and oppositely-inclined

upper side above thesame,and rolls adjacent
to the outer edges of said belts, adapted to ro-

tate in opposite 'directions and having oppo-
sitely-inclined spiral ribs,substantiallyas de-

scribed.

In testimony whereof I affix my signature in

presence of two witnesses.

.HENRY II.

Witnesses:
Dennis L. Rogers,
Lois Moulton.

IIUTCIIINS.
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KL:\rER E. WODDWARD, OF ROCKFORD, ILLINOIS.

ORANGE-SIZER.

SPECIFICATION forming part of Letters Patent No. 466,817, dated January 12, 1892.

Application filed July 30,1891. Serial No. 401,180. (No model.)

To all whom it may concern: .

I»e it known that I, Elmer E. Woodward,
acitizenof tlicUnited States, residingat Rock-
ford, in the oonnty of Winnebago and State
of Illinois, have invented certain new and use-
ful Improvements in Orange-Sizers, of which
the following is a specification.
M> invention relates to machines for sizing

oranges and similarly -shaped frnit prepar-
lo atory to packing them for the market; and it

consists of certain new and nsefnl features of
construction and combinations of parts here-
inafter described, and pointed out in the
claims.

5 Referring to the accompanying drawings,
which form a part of this specification, Fig-
ure 1 is a side elevation of a machine embody-
ing my improvements. Fig. 2 is a top plan
view of the same. Figs. 3 <ind i are vertical

o sections at the dotted lines X X and X' X',
rcspectivel}', in Fig. 2.

Like letters of reference indicate corre-
sponding parts throughout the several views.
A is the frame of the sizer, which is^con-

5 structed, preferably, of cast-iron ends A' A^,
the top, bottom, and side pieces A' A* A"', se-
cured thereto, and the legs A«, inserted into
.sockets A' therein. The sizer is also divided
by means of transverse partitions 15 intocom-

o partments 1)', which arc provided with lateral
outwardly-opening chutes \\\ having inclined
bottoms I J".

1>* is a hopper.
Care conveyer- tracks, which I prefer to

5 make of metal and provide with longitudinal
grooves (" in or near their inner edges. 'J1ie
tracks C diverge from the hopper IV and are
laterally adjustable by means oi transverse
slots ("^ therein and screws C''", which are

o tu rned i n to the top pieces A = of the sizer- frame.
is a shaft mounted in bearings 1)',

i)'^ are peripherally-grooved pulleys mount-
ed on the shaft I), on which they are longi-
tudinally adjustable by means of set-screws

5 (not shown) passing transversely through the
outer ends of their hubs !>'.

E are peripheially-groovod pulleys mounted
on the axis E', which have longitudinal ad-

justment in the horizontal sockets E=', wherein
they are secured by means of ijet-serews E*. 50
The sockets E' are also horizontally adjust-
able in the direction of the length of the sizer
by means of the slots E"' therein and bolts and
nutsE"E'.

E'^ E" are collars and set-screws for support- 55
ing the pulleys E upon the axis E'.
F are endless convej'ers connecting the pe-

ripherally-grooved pulleys D- E.
From the con.struction of the different parts

composing the sizer it is obvious that the con- 60
veyer-tracks i\ peripherally-grooved pulleys
D' E, and the endless conveyers F adniit of
lateral coadjustment, so as to adapt the ma-
chine to be used in sizing oranges of any
size. The construction' and connections of 65
the parts E^ enable the slack of the conveyers
F to be readily taken up whenever required.
Power is applied to the shaft 1) in any de-

sired manner.
The oranges to be sized are deposited in the 70

hopper 1>Vwhence the conveyers F carry them
along the tracks C, between which they drop
into the compartments W\ according to their
varying sizes. Thence they are carried by the
chutes into separate receptacles provided for 75
them.

'J'liese machines size oranges with the great-
est accuracy and will not clog while in use.

T claim

—

1. In combination, in an orange-sizer, a suit- 80
able frame, diverging con veyer-tracks laid
thereon, conveyer- pulleys mounted on the
frame, and endless conveyers connecting the
pulleys and adapted to continuously traverse
them and the traeks,substantialiy as and for 85
the purpose specified.

2. In combination, in an orange-sizer, the
frame, the conveyer-tracks, pulleys, and end-
less conveyers so mounted upon and connected
with the former as to admit of lateral coad- 90
justnienf, substantially as and for the pur- '

pose specified.

ELMER
Witnesses:

L. L. Morrison,
E. F. Dow LINO.

E. WOODWARD.
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GEORGE A. FLEMING AND (^IIARLES F. FLEMING. OF SAN JOSI^; CALIFORNIA.

FRUIT-GRADER,

SPECIFICATION fomiing part of Letters Patent No. 475,497, dated May 24, 1892.

Application filed July IC, 1891. Serial No. 399,748. (No modol.)

To all whom it may concern:
Be it known that we, George A. Fleming

and Charles F. Fleming, citizens of the
United States, residing at San Jose, Santa

5 Clara county, State of California, have in-

vented an Improvement in Fruit- Graders;
and we hereby declare the following to bo a
full, clear, and exact description of the same.
Onr invention relates to the class of grad-

To ing-maehines for fruit and other materials
composed of particles or pieces of dilTcrent
sizes.

Our invention consists in the several de-
tails of construction and relative arrangement

15 of parts, hereinafter fully described, and spe-
cifieaHy pointed out in th<i olaims,
The object of onr invention is to provide a

grader of great capacity, simple in operation,
and accurate and elfective in results.

20 Referring to the accompanying drawings
for a more complete explanation of our inven-
tion, Figure 1 is a perspective view of our
machine. Fig. 2 is a vertical longitudinal
section of same. Fig. 3 is a detail showing a

25 continuously-inclined guide F and the drop-
flaps E hinged directly to the charms. Fig.
4 is a perspective detail and section of one
of the charms, cross-bars, and flaps.

A is the frame of the machine. In this are
30 mounted cross-shafts B, each carrying end

sprocket-pulleys h. Over these pulieys pass
endless chains C, one on each .^de, to which
a travel in the direction of the arrow is given
by suitable means, as by the crank h'. Ex-

35 tending transversely between and secured to
these side chains are the cross-cleats D, to
which are hinged the swinging drop-flaps E.
The flaps are of sufficient width when hori-
zontal to practically close the spaces between

40 the cross-cleats, and they thus form with the
chains and cleats a continuous traveling table.

'J'o the sides of frame A are secured the
guides F for the flaps. These may be con-
tinuously inclined, as shown in Fig. 3, or they

45 may be graduated by shoulders or offsets, as
shown in Fig. 2 at /, whereby a series of
breaks are formed, each lower than the one
preceding. These guides lie directly under
the ends of the flaps, which travel over and

50 in contact with them. The head or top end
of the guides is high enough to hold the flaps
up approximately horizontal; butastheflapH I

travel they are allowed to swing downwardly
to increased distances, cither gradually, as
with the inclined guides, or abrupth', as with 55
otTset or shouldered guides. Thus the space
between the lower edge of each drop-llnp and
the upper edge of the succeeding flap or of the
succeeding cross-cleat is gradually widened as
the flaps approach the tail end of the machine. 60
At proper intervals in the length of the ma-

chine under the traveling table and between
the guides Fare the several discharge-hoppers
G, separated by partitions g, adjacent hoppers
being preferably inclined in opposite di'ree- 65
tions. The final division II may be a straight
chute to receive all the material which has

I

failed to pass into the previous hoj)pers.
The forward sprocket-i)ulleys art; arranged

in such a manner that the chains .ind flaps 70
may travel upwardly at an inclination the
better to receive the fruit, which is supplied
to the flaps by a feed-chute L
The distance between the cross-cleats D is

such that only one row of even the smallest 75
fruit can be received from the feed-chute.
Front guides J are located to hold the upris-
ing flaps in position.

The flaps, as shown in Fig.;3, may be hinged
directly to the side chains, dispensing with' 80
the cross-cleats; but we prefer to use the cleats
as furnishing a better support for the fruit.
The operation of our grader is as follows:

The fruit is placed upon the feed-chute I and
by gravity runs down thereon to its lower end. 85
Here it is deposited, one row at a time, upon
each uprising flap, and said row is carried up
thereby to the top. Where the cross-cleats 1)
are used the fruit is held well between them.
Now as the flaps travel over the inclined or 90
graduated guides F they gradually or inter-
mittently drop down to increasingly-lower po-
sitions or angles. When over the first hop-
per, they have dropped only enough to allow
the smallest fruit to pass through the space 95
between their lower edge and the upper edge
of the succeeding one or of the succeeding
cross-cleat. When over the second hopper,
they have dropped enough farther to allow
fruit of the size next larger to drop through, roo
and so on throughout the machine.
Having thus described our invention, what

we claim as new, and desire to secure by Let-
ters Patent, is

—



5 ''^

ti
^' -^^ ^ frnit-grader, a traveling table, npon

^ ^hich the fruit is carried, said table having
a drop-bottom, and an underlying inclined or
graduated guide upon which said bottom rests,

5 whereby it may drop to different distances to
discharge fruitofdifforentsizcs, substantially
as herein described.

2. In a fruit-grader, a traveling table for
carrying the fruit, consisting of the series of

[o swinging drop-flaps forming the table-bottom,
and means for separately controlling the drop
of each Hap to different angles to effect the
discharge therefrom of different-sized fruit,
substantially as herein described.

IS 3. In a fruit-grader, a traveling table for
carrying the fruit, consisting of a series of
swinging drop-flaps forming the table-bottom
and underlying inclined or graduated guides
upon which said flaps rest and travel, where-

2o by they are allowed to drop to different angles
to discharge fruit of different sizes, substan-
tially as herein described.

4. In a fruit-grader, the combination of end-
less traveling side chains, a series of parallel

25 transverse drop-flaj^ carried by said chains
and forming therewith a table for the recep-
tion and carrying of the fruit, and a means
for controlling the drop of said flaps to dif-
ferent angles to discharge fruit of different

30 sizes, substantially as herein described.
5. In a fruit-grader, the combination of end-

less tra '/cling side chains, a series of parallel
transverse drop-flaps carried by said chains
and forming therewith a table for the recep-

35 tion and carrying of the fruit, and a means
for controlling the drop of said flaps to dif-

n

4C

forent angles to discharge fruit of different
sizes, consisting of inclined or graduated
guides over and upon which the flaps travel
and rest, substantially as herein described.

G. In a fruit-grader, the combination of end-
less traveling side chains, a series of parallel
cross-cleats secured to said chains, a series of
parallel transverse drop-flaps hinged to the
cross-cleats and adapted to receive and carry 45
the fruit, and means for controlling the drop
of said flaps to different angles to discharge
fruit of different sizes, substantially as here-
in described.

7. In a fruit-grader, the combination of the 50
endless travelingsidechains,theseriesof drop-
flaps carried thereby, the inclined or gradu-
ated guides over and upon which said flaps
travel and rest, and the underlying series of
hoppers, substantially as herein described. 55

8. A fruit-grader consisting of the frame,
the endless traveling side chains mounted
therein, the series of drop-flaps carried by the
chains, the front guides for holding the up-
rising flaps in position, the feed-chute for 60
supplying the fruit to the flaps, the inclined
or graduated guides over and upon which the
flaps travel and rest, and the underlying liop-
pers, substantially as lierein described.
In witness whereof we have hereunto sot 65

our hands.

GEORGE A. FLEMING.
CHARLES F. FLEMING.

Witnesses:
E. M. Rasenthal,
F. C. Ensign.
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ASHBEL C. BURKE, OF GYPSUM, ASSIGNOR TO D. A. SCOTT, OF CATAWBA
ISLAND, OHIO.

FRUIT-SIZER.

SPECIFICATION forming part of Letters Patent No. 482,294, dated September 6, 1892.
Application filed March 19, 1891. Serial No. 385,707. (No model.)

To all whom it may concern:
Be it known that I, Ashbel C. Burke, a

citizen of the United States, residing at Gyp-
sum, m the county of Ottawa and" State of
Ohio, liave invented a new and useful Fruit-
Sizing Machine, of which the following is a
specification.

*

My invention relates to imurovements in
Iruit-sizin*? machines, the objects in view be-
ing to provide a machine of cheap and sim-
ple construction into which small fruits may
be promiscuously introduced and which will
automatically and without any injury what-
ever size or separate the same in accordance
with their respective sizes.
Other objects and advantages of the in-

vention willhereinafter-appeaivaad tbenovel
features thereof will be particularly pointed
out in the claims.
Referring to the drawings, Figure 1 is a

perspective view of a' fruit -sizing machine
constructed in accordance with my invention

J
ig. 2 IS a longitudinal section thereof. Fi<r

•3 is a detail and plan of the sizing-table. Fi^
4 IS a sectional view of the feed-belt and its
pulleys. Fig. 5 is a plan view of the blank
from which the canvas di.scharge-spouts are
formed.
Like numerals of reference indicate like

parts in all the figures of the drawings.
In practicing my invention I emplov a

framework which may be any desired con-
struction adapted for the 'purpose in view,
ind the same comprises a series of four ver-
tical posts 1, which are connected near their
Dottoms by suitable tie-bars 2 and near their
jpperends by front and rear cross-bars 4 and
), respectively. The front and rear posts are
jonnected by side bars 6, and in these near
-heir rear ends there is journaled in suitable
)earings formed on the under side of the
)ars C a transverse shaft 8, one end of which
s provided with a crank-handle 9, whereby
;he shaft may be operated. Below the bars
' in the front pair of posts 1 bearings 10 are
orraed, and in these bearings a second shaft
1 is journaled.' Both the shaftg 8 and 11
lave mounted thereon two pulleys 12, which
JUlleys are connected by a pair of longitudi-
»ally-disposed belts 13. These belts are con-

nected at intervals by transverse slats or
cleats 14, and each slat is provided with a se-
ries of inverted- U-shaped resilient fingers 15,
preferably formed of strips of rubber bent in
the U form or shape and having their ends 55secured to tiie front and rear edges of the
cleats. The several series of resilient fingers
are in alignment with each other, for the pur-
pose hereinafter described.

16 designates the distributing-table, and 60
the same consists of a rear cross-bar 17, from
the front edge of which projects a series of
tines 18. These tines pass under the front
cross-bar 4, while the rear end of the dis-
tributing-table rests upon the rear cross-bar 65
5, so that, as will be seen, the table declines
from the rear to front. These series of tines
decrease in width from their rear ends, and
inasmuch as they are spaced apart they form
slots or passages. These slots or passages, 70
designated as 19, are by the reduction of the
tines smaller at their rear ends than at their
centers, and smaller at their centers than at
their front ends, whereby a fruit started at
the upper end of the slot or track, if too large 75
to drop through the rear portion of track, will
pass to the central portion, and if still too
large will pass on to the front portion, and if
still too large for this portion will pass over
the front ends of the tines. A pair of side 80
bars 20 are bolted to the inner sides of the
longitudinally -opposite posts 1, and these
sidebars project beyond the ends of the tines
of the distributing-table aud have secured
thereto a canvas chute or mouth 21, into 85
which the fruit may fall when too largo to -

pass between the tines.

22 designates a series of transverse bars,
which are located between the pulleys 13 and
the upper and lower side of the endless feed-
belts. These cleats are located below the be-
•ginning of each reduced portion of the tines.
23 designates a blank of canvas, one edge of
which is provided with the three scallops 24.
This blank of canvas is mounted over the se-
ries of bars 22 and between the bars sags, so
as to form chutes 25, 20, and 27, the first be-
ing under the nearest portion of the tracks
)3etween the tines, the second being under the
middle portion of the tracks, and the third

90

95
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being under the end or front portion of said

trftcks

This completes the construction of the ma-

chine, whose operation is as follows: 1 no

«: fruit is introduced, preferably, by means of

an inclined tray 2G, located at the rejir end of

the machine upon the upper end of the Uis-

tributiui? table, and passing upon the latter

distributes itself over the several tracks, down

,o which it rolls or is carried by means of the

resilient finivers that extend up between the

tines or through thetracks. These fingers pre-

vent the fruit from rolling too fast or bumping

from side to side and becoming injured, ana

,c to the contrary,^ conduct the fruit quietly

^
without injury along the tracks until each

fruit arrives opposite that portion of the

tracks which is sulticiently large to permit it

fall through, which it does, {jnd being caught

,o bv its proper canvas chute arranged under

the tracks is discharged by the chute into

a basket or other receptacle that may be

placed at the end of the chute for its recep-

tion. All fruit that is too large to pass through

2C the tracks passes on to the endTshute 21 and

is deposited by the latter into a receptacle

placed thereon.
.

From the foregoing description it will oe

seen that I have provided a machine of great

,o simplicity and adapted to divide or classify

the several grades of fruit, and that I ac-

complish this without any injury or bruising

of the fruit whatever, which is principally

caused by the fact that the fingers are resili-

« ent, and being slightly bent by the truit the

latt^er, in a manner as will be obvious, lies

upon the fingers and is supported thereby, so

that the bumping and tumbling from side to

side of the tracks by the fruit is obviated, and

4o the same is conducted gently down the in-

clined tracks, where it is caught by canvas

chutes, which will not bruise it, and subse-

quently deposited in its proper receptacle.

Having described my invention, what l

AC claim is

—

, . ^, .., „

1. In a fruit-sizer, the combination, with a

I framework, a front and a rear shaft, pulleys I

mounted o^ the shafts, endless belts connect- I

irthe pulleys, a series of cleats connecting 1

\l%\;Stl vesUi^ntfingers extending upward 50

from the cleats in line with each other, and

chutes formed of canvas and arranged under

and ransverse to the belt, of a superunposed

distributing- table having a series of slots

Graduated hi width and increasing in size 55

Sver each successive chute, the fingers of he

beU extending through the fot^^^^^}^^ ^^^^^ .

at the end of the table, substantially as speci j

2 In a fruit-sizer, the combination, with 60

the framework and d̂istributing-tab e hax^

ing a series of slots, of an endless belt located

under the table and havinga series of fingers

extendin- through the slots, and transverse

?,^ugli arranged^under said slot^, wlnchslo s 65

increase in width from rear to front aboNC

the troughs, substantially as specified.

3 In a fruit-sizer, the combination with

the distributing-table having a series of Ion-

critudinally-disposed slots increasing in si/e 7°

a intervals from rear to front sule bars lo-

cated at the sides of the table and has ng

their ends extending beyond the front en of

t,he table and connected by a canvas chute,

of a frontand rear shaft, one of which is pio 75

vided with a crank, apairof P"^leysmounte

on each shaft, endless belts
P^'^ff;"^^

the pulleys, cleats connecting the ^e'^^'^^;

verted-U-shaped resilient fingers secured to

Ihe front and^ear edges of t^^e cleats anj 80

nroiecting through the slots of the table, theSS series^of bars located between the

upper and lower sides of the J>elt jvnd at e

be-inning of each increase of widtl in the

slols, and the canvas blank mounted on the 8,

bars and sagging between the same^^%«"f.

of the blank between the bars being seal

loped, s"b.stantially as^speem^e.1.
^^^^^^

Tn presence of

—

John Detless,
Theodore Lindemann.
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]IEXRV C. JONES, OF ORANGE CITY, FLORIDA.

FRUIT-SIZER.

SPECIFICATION forming part of Letters Patent No. 529,032, dated November 13, 1894,
Application filed June 28, 1894. Serial No, 515,914. (No model.)

To all whoDi it Diay coucevii:
Be it known that I, Henry C. Jones, a citi-

zen of the ITuited States, residing at Orange
Uty in the county of Volusia and State of
i^londa, have invented anew and useful Ma-
chine for Assorting Fruit According to its
bize, of which the following is a specitioation,
reference being liad to tlie accompanying
drawings, in which—

i-
^ »

Figure 1 is a plan view, and Fig. 2 a per-
spective view partly in section.

Certain fruits as oranges are packed for
shipment in boxes or crates of uniform size,
and It 18 necessary before beginning to pack
to know how many oranges there will be to a
box so as to arrange the tiers and lavers ac-
cordingly.

My invention comprises a wheel c sup-
ported by spokes d and free to revolve around
a stationary shaft g. The axis of this wheel
is inclined to a slight angle to the perpen-
dicular as shown in Fig. 2. Just above this
wheel and at the same angle is a smaller
wrheel 6, also free to revolve, not about a as a
center but about \ Fig. 2. One spoke of the
large wheel is made into a loop at e, and a
pin /of the small wheel engages therein, so
that as either wheel revolves the other fol-
lows, as at m, n. Fig. 1, and the two wheels
oeing eccentriC/this relation will exist as they
Doth revolve. One wheel being smaller than
:he other a margin will be leftat o—o, and
".^ y^ieels not being concentric this margin
viU be crescent shaped, being just smaller
.nan the smallest orange at the top and just
^'ider than the widest at the bottom.
Now it will be readily seen that if oranges,

,
are placed in the narrow space at the top

heir weight will cause the wheels to revohvo
)y reason of the'angle of inclination, and as
hey revolve the opening o gradually widens,
-llowing thefruit to drop through wherever
he opening is of suitable width. The oranges
aay be fed on through a spout as at a and
Irop through into other spouts 7c, leading off

as desired. Now the two wheels h and c be-
ing of different diameters have a different
circumferential speed, the outer being the
greater, so that an orange in the slot would
not only revolve with the wheels but would 50
also revolve around its own center as an axis
as at Z, /, so that if it went from the spout a
w;th its greatest diameter across the opening
o, it would be so revolved as to fall through
in its proper place. Otherwise it might be s=;
given a false rating.

I am aware that rotary fruit assorters have
been constructed but requiring motive power

[

for their operation, and I am also aware that
assorters have been jnade depending on the 60
varying width of a tapering slot but in such
cases the sides were straight and of consid-
erable length instead of being circular and
consequently more compact. So far as I
know no attempt has ever been made to cor- 65
rect the natural tendency of an oval orange
to fall with its greatest diameter acro.ss such
a slot.

My invention has been reduced to practice
and I desire to secure Letters Patent upon the 70
following:

A fruit assorter consisting of a revoluble
skeleton wheel inclosing a second and smaller
wheel having its axis parallel to the first but
eccentric thereto, so arranged as to provide 75an open marginal crescent shaped fruit pas-
sage between the rims of the wheels, the axis
of each wheel inclined to such an angle that
the weight of the fruit delivered on the up-
per edge will cause the wheels to revolve, 80-
either wheel communicating the motion to
the other by a pin in one engaging in a slot
in the other, the whole in connection with
suitable spouts for conveying the fruit to and
away from the wheels, all beinir substantially 85
as described and for the purposes set forth.

H. C. JONES.
Witnesses:

S. C. Fuller,
A. M. Stillman.
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ANTONIO CERRUTI, OF SAN FRANCISCO, CALIFORNIA, ASSIGNOB OF TWO-
THIRDS TO FONTANA & CO., OF SAME PLACE.

FRUIT-GRADER.

SPECIFICATION forming part of Letters Patent No. 534,783, dated February 96, 1 866.

Application filed Augnst 28, 1894. Serial No. 521,510, (No model.)

2'o all ivJiom it rivarj concern:
Be it known that I, Antonio Cerruti, «,

citizen of the United States, residing in the
city and county of San Francisco, State of
California, have invented an Improvement in
Fruit-Graders; and I hereby declare the fol-
lowing to be a full, clear, and exact descrip-
tion of the same.
My invention relates to the class of ma-

chines for separating fruit according to size,
and it consists of the constructions and com-
binations of parts hereinafter described and
claimed.
The general object of ray invention is to

provide a simple and effective fruit grader.
Particular objects are to be found in tLe

several features of improvements and will
hereinafter appear.

Referring to the accompanying drawings
for a more complete explanation of my inven-
tion,—Figure 1 is a longitudinal vertical sec-
tion of ray machine. Fig. 2 is a plan bf same.
A is a suitable frame, the body of which is

divided into a number of separate compart-
ments B, to receive the different sizes of fruit.
At the head of the frame is a feed platform a
terminating in a grate or sifter a\ by which
the debris is separated from the fruit, as the
latter passes upon the carriers of the grader.

lo At the head or upper end of the frame, the
top of which is mounted at an inclination, as
here shown, is a shaft C to which power is
applied by any suitable means, as, for exam-
ple, by means ofa belt to the pulley c.

\S At the lower or foot end of the. machine is
a shaft D. Upon the shaft C are pulleys E,
and upon the shaft D are pulleys F. Be-
tween these pulleys extend carriers G which
consist of traveling endless oands of any suit-

\c able material and construction
In practice, ropes are found to serve the'

purpose, and I have here shown them as such.
The pulleys E upon the shaft C at thahead

of the machine are nearer together than the
^5 pulleys F upon the shaft D at the foot of the

machinG,whereby the endless carriers G travel
in divergent paths from the head to th^ foot of
the machine, and the space between the car-
riers gradually widens from the upper to the

50 lower end. Adjacent carriers travelihgrn di-
vergent paths, as just raentioned, form one

pair, and there nvay be as many pairs of these
carriers in the machine as may be desired for
any suitable capacity. I have, for the sake
of illustration, shown two pairs. 55
The operation of these parts as far as de-

scribed is as follows:—The ungraded fruit
rolls from the feed platform down upon the
head of the carriers. It is supported by and
between adjacent carriers, and is advan6ed 60
by them. When the space between the two
carriers becomes too wide, on account of their
gradual divergence, for any fruit, said fruit
will drop between them, while the larger ones
will continue, until, as the space increases in 65
width, the different sizes of fruit successively
lose their support and drop between the car-

j
riers being thus assorted below in the,differ-
ent compartments B. In this operation tTiere
is no bodily rolling of the fruit, no jar, nor 70
any forcible contact with any obstruction;
but the fruit is carried along, without bruis-
ing, until its supports are lost, when it drops
through.

'

'

I have, thus far, aescribed my machine w^ith- 75
out reference to any difference in the rate of
travel of the carriers of each pair, as my in-'

vention extends tothetravelingcarriersthem-
selves irrespective of any difference in their
rate of travel; for even when they travel at 80
the same rate of speed, they will effect a very
good assortment of the fruit; but in order to
attain ^he highest efficiency in results, I make
one of the carriers of each pair travel at a
different rate of speed from that of the other Sc
member of the pair. This may he accom-
plished by any suitable and well known mech-
anism, I have, as the simplest form of such
a mechanism, shown, in the present case, one
of the pulleys' E, as being larger than its ad-. 90
jacent pulley E, so that the carrier O, which
passes over the larger pulley travels at a faster
speed than that which passes over the smaller
pulley E. This difference iu the speed of the
two carriers effects a turning of the fruit rest- 95
ing between them, and by this turning, the
fruit is brought into the best position in which
to fall throijgh between the carriers, thus
avoiding any clogging or any tendency to re-
main upon the carriers, by reason of the ob- loo
long shape of the fruit in some instances, or
irregularities of any kind. In order, how-
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ever, to insure this positive discharfi;e of the
fruit, by its being turned to the best position,

I have, across the top of the frame, the cleans
II to which are secured the flaps h made of

5 some soft or flexible material, and which hang
down in the paih of the fruit. These flaps

temporarily arrest or have a tendency to ar-

rest the fruit momentarily, or so obstruct its

movement that the differently traveling car-

lo riers will have a bettor opportunity to turn it

into the proper position. In order to keep tue
carriers taut, the boxes dof the foot shaft D
are mounted so that they can slide, and from
these boxes weights W are suspended,

15 Although the carriers may travel in a
straight plane I have found it best in order
to increase their tautnes'S and to prevent any
sagging between the various supporting pul-
leys I, over which they pass, to arrange these

20 supporting pulleys in a convex line so that
the course of the carriers ovei' them is in aeon-
vex path.

The various pulleys E are adjustably se-

cured upon their shafts C by means of set

25 screws e so that they may be set closer to or
farther from ea<^ other to vary the diverg-
ence of the members of each pair.

Having thus described my invention, what
I claim as new,«i,nd desire to secure by Letters

30 Patent, is

—

1. In a fruitgrader, traveling separated car-
riers mounted upon ead supports and moving
in lines which diverge from one end to the

,70a

other, one of said carriers moving at a differ-

ent rate of speed from that of the other car-
rier, substantially as herein described,

'2. In a fruit grader, the combination of End-
less separated traveling carriers moving in
divergent lines, and pulleys at each end over
which the carriers pass, said pulleys being of
different sizes whereby the rate of speed of
one of said carriers is dffferent from that of
the other, substantially as herein described.

3, In a fruit grader, the combination, of end-
less traveling carriers separated from each
other and moving in divergent lines, pulleys
of different sizes at opposite ends of the ma-
chine around which the carriers pass where-
by one carrier moves faster than the other,
and means in the path of the fruit for tem-
porarily arresting the movement of the same
whereby its posit ion between the carriers may
be changed,

1. In a fruit grader, tbecombinatioQ of sepa-
rated traveling carriers moving in divergent
lines, one of said carriers moving at a differ-

ent rate of speed from that of the other and
the flexible arresting strips in the path of the
fruit, substantially as herein described.

In witness whereof I have hereunto set my
hand.

ANTONIO CERRUTI.

Witnesses:
Wm. Fries,
Charles A. Lemard.

35

40

45

so

55

60



539

Eiversidc Hcujhts O. G. Assu. et al. 539

[Defendants' Exhibit ''Huntley Patent."]



540 (No Model.)

No. 538,330,

A. D. HUNTLEY.
ORANGE SIZER.

Patented Apr. 30, 1895.

J^2t??/€

:7^c^ J.

yUitnesses.

-i.

Irwent'or.

:j3t^



United States Patent Office,

541

ABIEL D. HUNTLEY, OF SAN MATEO, FLORIDA
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SPECIFICATION fottning part of Letters Patent No. 538,330, dated April 30, 1895.

Application filed January 12, 1895, Serial No. 534,667. (So model,)

To all zvJioin it may concern:
Be it knowu that I, AbielD. Huntley, a citi-

zen of the United States, residing at San Mateo,
in the county of Putnam |ind Stateof Florida,

5 have invented certain liew and useful Im-
provements in Orange-Sizers- and I do hereby
declare the following to be a full, clear, and
exact description of the invention, such as will
enable others skilled in the art to which it ap-

10 pertains to make and use the same.
My invention relates to machines for sizipg

and assorting fruits and vegetables, and con-
sists in an improved orange sizor which will
be hereinafter fully described and particu-

15 larly pointed out in the claims.
Where oranges are grown in quantities, and

are shipped to meet the competition which
now exists in the orange industrj-, it is nec-
essary to provide means for assorting the

20 oranges according to their different sizes and
grades. This can be more profitably done by
a machine than by hand, as one laborer can,
by the use of a proper machine, do the work
which it would require several laborers to do

25 if assorted by hand. The machine which I
have devised for accomplishing this purpose
is a very simple one—one that can be manu-
factured at little cost, and can easily be put
into position for operation in any orange

30 grove. It consists essentially of a revolubly
mounted roller, and a support or guide way
for the oranges placed in line with said roller
and at an inclination to the same, so that
whereas the largest oranges can be inserted

35 at one end between the roller and the orange
guide-way, only the small oranges can pass
down the guide-way to the lower end of the
same on account of the gradual diminishing
distance between the roller and the guide-way.

40 The revolution of the roller serves to roll the
oranges out of the guide-way into suitably
arranged discharge spouts as soon as the
frictional contact between the roller and the
orange is sufficient to cause the latter to be

45 Tioyed. The different oranges will be caught
up in this manner at different points, and
thus graded according to their size. This
manner of separatin:; the oranges does not
bruise or injure the same, or render them un-

;o fit for long voyages and storage at the^arious
points to which they may be shipped.

My invention is fully represented in the
drawings v/hich accompany and form a part of
this application, in which the same reference
numerals refer to the same or corresponding 55
parts, and in which—

Figure 1 is a perspective view of my im-
proved orange sizing machine. Fig. 2 is a
longitudinal section of the same showing the
inclination of the orange guide-way to the 60
feed-roller. Fig. 3 is a section of the orauge
guideway showing the inclined sides of the
same.

Referring to the drawings, 1 represents the
frame work of my machine. As shown, it 65
consists of a table, the legs of which at one
end are shorter than those at the other end,
so as to cause the top of the table to be in-

clined. 'J'he legs of this table are extended
upward, and cross-pieces 2 are provided, in 70
which is journaled the feed roller 3. The feed
roller may be made solid if desired, but is pref-
erably made hollow for the sake of lightness
of construction. I usually make it of wood,
butother material may be used if desired. Its 75
surface is smooth so that it will hot bruise the
oranges with which it comes in eoUtact. Be-
low this roller and in line with it is suspended
above the top of the table 1, a guide-way or
passage-way 4, for the oranges which are to bo 80
assorted according to their various sizes. This
guide-way is in the form of a chu,te which has
a curved or rounded surface, the curve hav-
ing such relation to the size of the roller used
that when in the action of the machine an 85
orange is caught between the roller and the
guide-way, and discharged over the side of
tlie guide-waj^ it will not be subjected to any
add itional pressure as it passes up the rounded
side of the guide-way. At the feed end of 90
the machine the guide-way is farther removed
from the roller than at tlie tail end of the ma-
chine, so that oranges of anj^ size can be fed
into the machine, but only the small oranges
can pass to the tail end of the machine and 95
there be discharged. I usually also narrow
the width of the guide-way at the tail end of
the machine so as to insure all of the oranges
being assorted and sized. On the top of the
table I provide suitable compartment or di- 100
vision boards 5, and I may use cut-off blocks
G, which serve to prevent the oranges, which
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are of such a size as to be discharpjed Into the

compartment formed by the division boards

between which the said cat-ofT block is placed,

from rolling out of the wrong side of the table

5 or platform.
Theoperationof my machine is as follows:

—

Oranges are fed into the feed end of the

orange guide-wa}', and as they roll down the

inclined guide-way are caught between the

lo roller and the guide-way and are discharged

over the side of the same at a point deter-

mined by the size of the orange. An exact

gradation according to size is thus made, al-

though the oranges are neither bruised or

15 mashed, or in any way made unfit for travel.

The cut-off blocks are used or not as working
conditions may demand.

It is obvious that slight changes in construc-

tion may be made which will not escape the

20 spirit and scope of my invention. The pro-

portion of the parts may be changed, the num-
ber of compartments formed on the top of the

operating table varied, and the feed roller be
inclined to the discharge spout, instead of the

25 latter being inclined to the former, as is the

case in the construction shown.
In sizing oranges it is frequently desired at

the same time to separate the "bright" and
" russet " oranges. I can accomplish this end

30 with my machine by placing two of my sepa-

rating devices side by side on the same frame
work^ so that the attendant can feed bright

oranges to one orange guideway, and russet

oranges to the other guideway.

What I claim as new, and desire to secure 3

b}' Letters Patent, is

—

1. In a macliine forsizingoranges, the com-
bination with a trough forming an orange
guidewaj', of a roll journaled in a vertical

plane above said trough, and in line with and 4'

at an angle to the sanio, whereby oranges will

be caught between t!ie surfaces of the roller

and guideway, and discharged at points de-

termined by the various sizes of the oranges,

substantially as described. 4
2. In a machine for sizing oranges, the com-

bination with a table or platform inclined as

shown, of an orange guideway or trough 4, a

feed roller 3, journaled above said table in

line with said orange guideway or trough, and 5

at an angle to the same, substantially as do-

scribed.

3. In a machine for sizing oranges, the com-
bination with an inclined trough having a

curved side, forming an orange guideway of 5

a roll, journaled in a vertical plane above said

trough at an angle to the same, whereby the

oranges will be caught between the surfaces

of the roller and guideway, and discharged at

points determined by the various sizes of the t

oranges, substantially as described.

In testimony whereof I affix my signature

in presence of two witnesses.

ABIEL D. HUNTLEY
Witnesses:

A. F. Brown,
J. A. Crosbv.
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RICHAUD G. BAILEY, OF SAX MATEO, CALIFORNIA, ASSIGNOR TO GEORGRG.
WICK'SON; OF SAN FRANCISCO, CALIFORNIA.

FRUIT-GRADER.

SPECIFICATION forming pare of Letters Patent No. 671,646, dated AprU 9, 1901.

Application filed July 24, 1900. Serial No. 24,653. (No mode;.)

To all jvlimn it may concern:
Be it known that I, Richard G. Bailey, a

citizen of the United State.s, residing at San
Mateo, count}- of San Mateo, State of Califor-

5 nia, have invented an Improvement in Fruit-
Graders; and I hereb}^ declare the following
to be a full, clear, and exact description of
the same.
My invention relates to an apparatus which

lo is designed for the grading or assorting of
fruits which are approximately globular in
shape, such as oranges and the like.

It consists of a horizontally-rotating disk
or ring with the rim or rims beveled or slop-

15 iug from the upper surface downward, said
disk or ring being made to rotate in a perfect-
plane, traveling on rollers placed underneath
or from a central spindle, or both. Surround-
ing the.se rotating beveled rims is suspended

20 a series of adjustable curved rollers so spaced
in relation to the rotating beveled sui-face be-
low them as to permit fruit approximately
globular in .shape to roll off in its proper placed
The disk or ring is moved by any suitable me-

25 chanical device, ,so as to cause the fruit to
travel around a circle on a continuous in-
clined plane until it finds a space below the
curved-roller gradiug-guides of sufficient size
to allow it to pass out to suitable receptacles.

30 The curved-roller gradiug-guide consists of a
sheet of metal or other substance bent to the
proper curve and having slots to permit of
adjusting its vertical position; also, having
rigidly attached to its bottom edge a rod of

35 similar curve, upon which rod is loosely jour-
ualed a series of rings or washers of metal or
other substance which revolve freely as the
fruit passes in contact with them;' in con-
junction with these a table suitably eonstruct-

4 ed for supporting and operating the rotating
disk or ring and for holding in position the
adjustable curved-rolleigrading-guides;.also,
a feed-chute through which the fruit is de-
livered to the rotating disk or ring and means

45 for catching the fruit as it drops from its

proper opening.
Referring to the accompanying drawings,

Figure 1 is a plan view of my grader. Fig. 2
is a vertical section of the same on line xxai

50 Fig. 1. Fig. 3 is a similar view showing a ro-

tating disk. Fig. 4 is a detail view of one of
the guide-plates.
The fruit is first placed in a feed-chute A,

havinga bottom formed of longitudinal strips
or graie-bars and a sufficient inclination so
that the fruit will roll down over these bars.
From the lower end of the chute the fruit is
delivered upon a di.sk or ring 3, having in-
clined or beveled edges. If a disk with an
exterior beveled edge is used, it is surround-
ed by an exterior adjustable guide; but if a
ring is used it has double inclines in the form
of a circular roof-.shaped bottom 3, the apex
of which is approximately central between
the outer and inner guides which form the
channel, in the lower part of which the ring
is supported and turnable. The fruit re-
ceived upon the ring or disk then lies upon
the beveled surface or surfaces and against
the exterior guide or guides, and is thus ad-
vanced and rotated by th ' revolution of the
disk or ring, as hereinafter described.
The disk or ring 3 is supported upon and

guided by roller-bearings, as at 5, and it is
revoluble by any suitable mechanism. Such
mechanism I have here illustrated in the form
of a frictionai roller G, which contacts with
the ring or with a rib 4 thereon, and which
roller is turnable by a shaft, as at 7. The
sides or guides against which the fruit rests
are here shown in tlie foi-m of sectional nlates
8, which are slotted, as shown at 9, so that
they may be adjusted vertically to project
more or less below the supports 2, from which
they are hung, being held in place by thumb-
screws or equivalent devices, as at 10. It
will also be manifest that the plates could be
supported from vertical posts, to which the
ends of the plates could "be adjustably con-
nected. These plates 8 are preferably set so
as to form vertical offsets between.each plate
and the next one, so that the spaces from the
point where the fruit enters the apparatus
gradually increase around the circle, so that
oranges or similar fruit rolling along on the
beveled edges of the disk or' rrng will rest
against the lower edges of the plate or a se-
ries of rollers to be hereinafter described,
vvhich extend along these edges and will be
moved along in contact with the.se rollers un-

55
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til they reach a place where the space is of

sufficient width toallow them to drop through.
Each of these spaces beneath the adjustable
plates communicates thi'ough a directing

chute or receptacle, so that fruit which has
passed through may be received and kept
separate from the other fruit. Around the

lower edges of these adjustable plates are

curved shafts or rods, as at 11, supported by
suitable brackets, so that they are raivsed and
lowered with the plates. Upon these rods

are loosely fitted a series of disks 12, which
are freely turnable upon their rods and which
form a continuous contact for the sides of

the fruit, which resting upon the inclined

bottom surfaces will also contfct against

these loose rings or disks. The movement
of the bottom 3, which is caused to travel

around in this circular channel, and the con-

2o tact of the fruit with these rings produces a
revolving motion of the fruit, which while

being carried forward by the moving bottom
revolves backwardly and upwardlj', and the

disks or rings are acted u[)on bj' the revolv-

25 ing fruit and caused to rotate upon their sup-
porting-rods. This provides a contact-sur-

face for the fruit which is freely movable,
and which revolving in the opposite direction

or upwardly prevents the fruit from being

30 pinched when it arrives at spaces which are

nearly large enough to alFow it to pass, and
it will thus be retained in the channel until

it arrives at a space whj^ch is sufficiently large

for it to fall through. The gradation of

35 these spaces may be regulated by the adjust-'

ment of the plates 8, so that the offsets from
one to another niay be of any desired size.

In order to regulate the delivery of the

fruit from the chute A and to distribute it

40 evenly upon each side of the apex of the bot-

tom 3, I have shown a direeting-board 13,

which is mounted in the discharge end of the

chute and bent as shown, so that the oranges
or other fruit will be divided by it and de-

45 livered into the channel upon each side 01 the

bottom 3, and by its construction and ar-

rangement they will be delivered singly, so

so as to prevecft their crowding or piling upon
each other.

Having thus described my invention, what
I claim as new, and desire to secure by Letters

Patent, is

—

1. The combination, in a fruit-grader, of a
ringordisk forming a bottom and having bev-

55 eled or sloping edges, means for rotating the

disk, verticalguidessurrounditigand extend-

ing above said edges, and means whereby tlie

lower edges of the guides are vertically ad-

justed toward and from the edges of the disk

to regulate the size of tlie fruit-discharge,

2. A fruit-grading apparatus consisting of

a revolnbl'^ ring or disk having beveled or in-

clined edges upon vvhich the fruit rests, ver

tical surrounding contact -surfaces for the

65 fruit consisting of slotted adjustable plates

above said ringordisk, and means for sec ur-

50

60

,646

ing said plates whereby the spaces between
the ring or disk and the lower edges of the
plates may be regulated.

3. A fruit-grader consisting of a hori'zon-

tally-revoluble disk or ring having a beveled
or inclined edge or surface upon which the
fruit rests while being advanced, and guides
surrounding and extending above said bev-
eled surface, said guides having the lower
edges provided with a series of loosely-turn-

able disks or rollers forming contact-surfaces
against which the fruit rests.

4. A fruit-grader, consisting of a disk or
ring having a beveled edge or edges, forming
a surface or support for the fruit, and verti-

cal guides against which the fruit bears, said

guides consisting of vertically -adjustable
plates concentric with the disk or ring, hav-
ing a series of journaled disks revoluble in

radial planes around their lower edges.

5. A fruit-grader consisting of a horizon-
tally-revolubJe disk or ring having a beveled
upper edge or edges upon which the fruit

rests, curved slotted plates concentric with
the periphery of the disk or ring having ra-

dially-revoluble rollers journaled upon their

lower edges forming contact-surfaces for the
fruit, and means engaging the slots in the
plates by which said plates are vertically ad-

justed with relation to the horizontal disk or

ring so as to form a series of spaces, increas-

ing in width from the point where the fruit

is received around the circle whereby differ-

ent sizes of fruit are allowed to escape through
said spaces during their advance.

G. The combination in a fruit-grading ap-

paratus of a horizontallj^-revoluble disk or

bottom having a beveled or inclined edge
forming a surface upon which the fruit rests,

a series of vertically-adjustable concentric-

allj-disposed guides having rollers journaled
and turnable upon their lower edges, against
which rollers the fruit also rests while ad-

vancing, said guides forming, in conjunction
with the revoluble disk or ring, a series of

gradually-increasing spaces through which
the different sizes of fruit escape as they ar-

rive.

7. The combination in a fruit-grading ap-

paratus of a horizoutally-revoluble disk or

ring having a beveled edge or edges forming
a supporting-surface for the fruit, adjacent
concentrioaUy-curved plates having revolu-

ble rollers journaled around their loweredges,

between which rollei's and the disk the fruii

also rests, means by which said plates are

vertically adj usted to present spaces of grad-

ually-increasing diameter between the rollers

and the supporting edges of the disk or ring,

and chutes or receptacles into which each

grade of fruit thus escaping is received.

8. Tlie combination in a fruit-grading ap-

paratus of a horizontally-revoluble disk or

ring having a beveled edge or edges forming

a supporting-surface for the fruit, adjacent
concentrically-curved plates having revolu-
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ble rollers journaled around theirloweredffes
between which rollers and the disk the fruitalso rests, means by which said plates are
vertically adjusted to present spaces of grad-
ually-increasing diameter between the rollersand the supporting edges of thedisk orrintr
^?V^!«»' receptacles into which each gradeof fruit thus escaping is received, and a sno-
ply-chute and regulating and directing gate

by which the fruit is separated and delivered losingly upon the beveled surftice or surf^^
haud!^^

^''^^ "^ '^''^ ' *"*''® hereunto set my

RICHARD G. BAILBY.
Witnesses:

S. II. NOURSB,
ChasI. E. Townsend.
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FRUIT-SORTING MACHINE.

SPECIPIOAIION ,o™.n. p„t of LeU^sPate.t No. 673,127, date. April 30, 1901.
Application filed July 9, 1900. Serial No. 23,022, (No model.-)

To all wfimn U may concern:
Be it known that I, Edward N. Maull acitizen of the United State.s, residing at Cmscent City, ,n the county of Putnam and Stateot t oi'ida, have invented a new and useful

l^ruit-Sorting Machine, of which the followiuo-
IS a specification. *"

My invention is an improved fruit-sortin-machine its object beinc. to provide a fnu'-sorter which is adapted to sort fruit accord-ing to size and to deliver the same wm^out

ercnL'w*' '?T^'
"' ''^^^Pta^les for the difleient sizes of fruit.

My invention consists in the peculiar con

I
•

, f.m\^ .
combination of devices herein-

ol.H/th^:^m:'''^"'^^:'^'^"'-^>'p-"^^d
In the accompanying drawings, Figure 1 isa top plan view of a fruit-sorter embodyingmy improvements. Fig. 2 is a detail top p "n

lu'IIb
^'^%-'^"te gage and its radiall/ad

cenn-l
' ^«':t'»^-arnis. Fig. 3 is a vertical

so re t'^i'
'"''^

r'^^
°^ "^^' improved fruit-

' theW F-" ]" ^^"^^^'th the crank -shaft
,

t leieof Figr 4 i^ ^ detail top plan view of

t oL'f
'?"• 7:^- '

I'
^ '^^^^"^ transverse sec-tional view through one side of the volute

»^<*ge.

The supp„rting-ba.se 1, which is adapted to

tLT'^'T^ r ^ ^^"'' ^^ P'-^^^^ed with a ver

end n?' ' ""P^'""- -' '" ^^^i^'h is the lowerei d of asupporting-standard .3,which isadaot-ed to be adjusted vertically in the base and^secured ^anydesireda.i^ustm^i^^::^
scle^\ 4. Near the upper end of the stand-ard IS secured a spider 5 by means of a setscrew 6 which passes through one side of Ushub and engages with the standard Saidspider IS provided with a series of radial arms

eac 1 of^'t^ie' '^r'"'
""^ ^' ^^^ oute! ind o

S in !i^^ l'^'^ '''V^^
'^ ^«^-"^ed a lug or ear

8, in which IS a horizontal opening Theouter ends of one pair of said radialanns are

e^nds a r'r^'^^ '? ^ "^^ 9' ^-- "hicb

pe skfe ?/
^'™ 9% provided on its up-pei side, at its outerand inner ends with -ipair of vertical standards 10, which fom hebearings for the crank-shaft 11. Is vv 11 benoted from the foregoing and by referenceto the drawings, this spider may be very

cheaply constructed of iron cast in a sino-le
piece.

^iU).,ie

A series of radially-adjustable supportin"--

hlTs f;Tf '^''-'r^^
'" '''^^ openings in the

ofmil. V-P."^^'-^''"'" by means of pairsot nuts 13 which are screwed on the threadednner portions 14 of said supporting-arms 12

of's.tJl ''^''^^^^r^
^g^in^t opposite sic ^s

end? of IF ""^-'r'^
spide.-arms. The outerends of the said supporting-arms 12 are up-turned vertically at 15, and secured to thesaid upturned ends of said series of support-ing-arms IS the curved gage 16, which is^pref-

e abl3; of volute form, but which mav be cir-cu ai in form. Said gage is of iron, steel, orother suitable material and has its inner sdeconcave in form, as at 17.
18 represents a flexible guide, which is pref-e ably made of rubber hose provided wit^i anmterior core 19, made of spirally-wound wiie

nfh.
""^ '"''^' '^«^ever, be an air-inflated

^1^7' otherwise suitably constructed. Thesaid flexible guide bearsagainst the said gage,

} r
n?'T''''^^-',''^^'^"^^^^f'''^"*^'^''^«f-thesame

v^iLh"" said gage, and the latter is pro-

on Jjf' ^ ""^''^^ «f adjusting thumb-nuts
^U, which operate in threaded openings in the

aSTusT H ''^?
'''"i^-

^""^'' ^"^1^ bearing

"u de m?Jtl"T'°^^ V' construction the said 8o

Saif^n?i '''^•^"''^^i^^'^"^
P«"^t within the

frm '

1 9 n
^^' '"^^"' "^ ^^'^ adjustable sorting-

ai ms 12 the g-age may be adjusted to any de-sired curved form from the spider
In the upper end of the vertical standards S-i

spindle 21, having the ball-bearings 22 inwhich is mounted a revoluble wheel 23, which

Wcvcfe t^«7^"^.P/«f^^'^^hly, is an o;-dina ybicycle-wheel provided with an air-inflated or qopneuaiatic tire 24. As will be observed by
^

reference to Fig. 1, this wheel is mounted ec

ruSwa^' n^ "'"i^/"
''^ ^"^'^^^^ '^^^^ --^ th'e

1
unwa.y formed between the tire of the wheel,and the opposing guide 18 widens progress ocivelyin the direction of the arrow in Fig 1

^^

from the inner end 25 to the outer end 20 ofsaid runway.

wh^e/97^
crank-shaft 11 is keyed africtional

v^heel 27, which bears against the underside 100

55
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of the tire of the wheel iuul is adapted to
|

eoiniminicate rotary motion to said wlieel i

when said shaft 11 is turned by its erank L8.
|

The runway is divided into a series of ports
|

5 29 of progressively-fi;reater width by thesup-

portin<?-arms 12, and said supporting-arms

are coimeoted toifetherin pairs by a series ot

cloth or other suitable spouts or receptacles

30 as shown, adapted to receive the fi'uit,

o which is assorted in its passage through the

runway, the smallest size fruit passing into

the first of said receptacles or spouts, the

next size fruit into the next of said recepta-

cles or spouts, and so on throughout the se-

5 i"iGs.
. ^ * -f

In the operation of my improved triiit-

sorter the fruit is fed by any suitable device

or by hand, as the case may be, to the inner

end "of the runway, and the rotation of the

JO inner wheel causes the fruit to be carried m
said runway until it reaches a point where

the width of the runway is greater than its

own diameter, whereupon it falls into one of

the spouts or receptacles.
,

By having the guide 18 flexible and provid-

inir it with means, as hereinbefore described,

whereby it mav be adjusted in the volute

gage the shape of the outer side of the gage

may be slightly modified to meet the require-

ments of varying conditions and adapt the

machine to be used for assorting various

kinds of fruit. The pneumatic tire 24 being

flexible and yielding the same will yield

slightly, as may be required to permit the

35 escape of the fruit when of other than spher-

ical form or when irregular in shape from the

runway without injury to such fruit. Fur-

thermore, the said pneumatic tire 24 serves

not only as an elastic surface for the inner

40 moving side of the runway, but also consti-

tutes a yielding frictional surface for contact

with the friction-wheel 27 on the crank-shaft.

A fruit-sorter thus constructed is exceed-

ingly cheap and simple, is adapted to be op-

4C erat^ed by a very slight expenditure of power,

is thoroughly efficient, is not likely to get out

of order, andean be adjusted and adapted to

sort various kinds of fruit.

Having thus described my invention, i

claim

—

, . .. c

1. In a fruit-sorter, the combination ot a

relatively- fixed curved guide, a revoluble

wheel arranged within said guide and eccen-

25

30

50

trically with relation thereto, said wheel and

guide forming a runway between them, a

bearing for said wheel, and means to rotate

said wheel, and means to support and adjust

said curved guide, substantially as described.

2. A f ruitl-sorter having a curved gage and

the revoluble wheel arrauL^ed eccentrically

with I'clation thereto, said wheel and gage

forming a guide-runway between them, one

of the sides of said guide-runway having an

air-inflated yielding contacting surface, sub-

stantially as described.

3. In a fruit-sorter, the combination with

the curved outer gage forming one side of the

runway, of the wheel mounted eccentrically

within said gage and having the air-inflated

or elastic tire, said tire forming the inner side

of the runway, and the friction-wheel bearing

against said" tire and means to rotat(i said

friction-wheel, substantially as described.

4. In a fruit-sorter, the combination with

the inner revoluble wheel, of the volute-gage

frame without said wheel and havinirthe ad-

justable guide on its inner side, for the pur-

pose set forth, substantially as described.

5. In a fruit-sorter, the combination with

the inner revoluble wheel, of the volute-gage

frame witho It said wheel and having the ad-

justable guide on its inner side, said guide

comprising the elastic tube, substantially as

described.
6. The combination, in a fruit-sorter, of the

standard, the spider, the adjusting-arms on

said spider, the volute gage supported by the

said arms, the inner wheel on said standard,

and devices to rotate said wheel, substan-

tially as described.

7. In a fruit-sorter, the combination of the

inner revoluble wheel having the elastic tire,

the curved elastic guide without and eccen-

tric to said wheel, said wheel and guide form-

ing a runway between them, and said guide

halving the series of supporting-arms, and the

series of flexible spouts or receptacles sup-

ported by said supporting arms under said

runwaJ^ substantially as described.

In testimony that I claim the forecoing as

my own I have hereto affixed ray signature in

the presence of two witnesses.

EDWARD N. MAULL.
Witnesses:

B. F. Watts,
P. C. Smith.
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25

To all whom it inmj concern:
Be it known that I, Clinton D. Nelson a

citizen of the United States, and a re.sident
of San Dimas, in the couhty of Los Angeles

S and State of California, have invented '^new
and useful Improvements in Fruit-A.ssortin<^
Tables, of whieli the followinir is a full, cleai"
and exact description.

' '

My invention relates to improvements in
io fruit-assorting tables, more especially de-

signed as a means for p;radin<r oranges and
lemons according to different qualities, al-
though It is evident that other kinds of fruitmay besubjectedtotreatment in the machine.

It IS now the common practice to assort or-
anges and lemons into at least three distinct
grades for commercial use, known, respec-
tively, as "fancy," "choice," and "stand-
ard."
The object of the present invention is the

provnsion of a compact simple machine
adapted to allow the desired grading of the
fruit and to enable operators to be stationed
on both sides of the apparatus.
A further object is to automaticallv return

to the place of supply all the fruit which mav
not. be picked out by the assort,in<r attendants
and which may pass throuirh tlie machine
trom end to end thereof in case th^ siipplv of

30 fruit is so rapid or great that t:ie attendjints
cannot assoit it all.

With these ends in view the invention con-
sists in the novel combination, construction
and arrangement of parts, which will bo here-

S5 inafter fully described and claimed
Reference is to be had to the accompanying

drawings, forming a part of this specificatio.r
in which similar characters of reference indi-
cate corresponding parts in all the figures

i^igure 1 IS a vertical longitudinal .spction
taken centrally through a fruit-assortin- ta-
ble constructed in accordance with my inven-
tion Fig. 2 is a plan view thereof. .Fi^r 3
IS a horizontal sectional view, the plane of

45 the section being indicated by the dotted line
'i 6 in iMg. 1; and Fig. 4 is a vertical trans-
verse section in the plane of the dotted lino
4 4 in Fig, 2.

In carrying my invention into practice I
50 employ a suitable supporting-frame consist-

ing of the side pieces 5 and the cross-pieces
•', and this frame is sustained in an elev. ted

I

40

position, convenient to the picking attend-
ants, by the legs 7.

Arranged longitudinally in the upper part
of the supporting- frame is a false bottom
consisting of the side pieces 8 9, the central
piece 10, and the inclined intermediate pieces
II. (see Fig. 4,) said intermediate pieces ex-
tending on converging lines from the side
pieces 8 9 to the central piece 10. Within
this false bottom are arranged the vertical
stri[)s 12 12', arranged toextend upward from
the side ))ieces 8 9, and these upstanding
pieces 12 12

', in conjunction with the inclined
pieces 11 and the central piece 10, form a
longitudinal chute, which is indicated in its
entirety by the reference-letter a.
On opposite sides of the longitudinal chute

are arranged the partitions 13 14, which lie
parallel to the sides 5 of the frame and the
upstanding walls 12 12'' of the chute, and the
spaces between these partitions 13 14 and the
side walls are divided by the transverse
partitions 1-5 16 17, thereby forming groups
of })ockets at the sides of the supporting-
frame. One series of pockets on one side of
the supporting-frame are indicated by 6, c,
and d, while another series of pockets on the
opposite side of the frame are indicated bye,

../, and g. These two series of pockets & to g\
inclusive, constitute a group, and a number
of these groups are provided throughout the
length of the machine. Between the parti-
tions 15 and 17of each seriesof three pockets
there is provided a larger pocket 7/, from
which leads a discharge-chute 18, the same
extending through one side of the machine-
frame and arranged to discharge the culled
and imperfect fruit into suitable receptacles.
The spaces inclosed between or bounded

by the walls 12 12^^ 13 14and the bottom pieces
8 9 form a pair of feed-channels, (indicated by
the reference-letters a'a^,) said feed-channels
being located on opposite sides of the central
channel, which, in effect, forms the return-
chute a. These feed -channels are located
within the series of assorting-pockets at the
sides of the machine, and the fruit to be
picked and assorted is conveyed throu<i-hthe
feed-channels a' a^ by any suitable melins—
as, for example, by the conveyers A B. Each
conveyer is in the form of an endless apron
or belt arranged longitudinally within the

5.'

6(

6c

7c

75

I
80
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frame, so that the upper lead of the apron will

extend through the feed-channel; but other

desired forms of conveyers may be em ployed.

The conveyers extend the full length of the

5 machine, and at the head or inlet end of the

frame said conveyers are fitted to the pulleys

19, which are mounted on the shaft 20, The

opposite ends of the conveyers A B are fitted

to the pulleys 21 on the shaft 22, and this

lo shaft 22 is provided with the driving-pulley 23,

adapted to be propelled by a belt from any

suitable source of power.

C indicates the return-conveyer, also in the

form of an endless apron or belt and arranged

15 longitudinally of the machine. This return-

conveyer has its upper lead arranged to travel

close to the bottom strip 10, and the opposite

end portions of this return-con veyer are fitted

to pulleys 24 25 on the shafts 2G 27, respec-

20 tively, said shafts being journaled atopposie

ends of the machine-frame and the shaft 27

being belted or geared to the shaft 22, so that

the conveyer C will be driven or propelled in

an opposite direction to the conveyers A B.

25 The purpose of this conveyer C is to trans-

port the surplus fruit which may be fed or

supplied to the machine back to the place of

inlet in case the operators stationed at both

sides of the machine cannot work fast enough

30 to pick and assort the fruit transported by

the feed-conveyers A B. The partitions 13

14 are provided at the foot or rear end of the

machine with the escape-openings 28, thus

making provision for communication between

35 the feed-channels a' a? and the return-chute

a. Across the feed-channels at the foot end

of the machine are disposed the inclined de-

flectors 29, which extend across the feed-con-

veyers A B and terminate at the escape-open-

40 ings28. Reversely-inclined deflectors 3"0 meet

or intersect with the first-named deflectors

29. and said deflectors 30 are joined by the

bridge 31, so that the surplus fruit on the con-

veyers A B which strikes the deflectors 29

xc 30 will be discharged into the chute a, where-

by the surplus fruit will lodge upon ihe re-

turn-conveyer C and be carried through the

chute a in an opposite direction. The return-

conveyer C delivers the fruit thereon into a

50 chamber 33, which is formed by a boxing or

casing 34, having an inclined trough 35, the

latter being arranged to discharge its contents

back into the feed-receptacl-^ 3G, from which

the fruit is taken by suitable elevator mech-

55 anism, (indicated at 37.) The fruit is dis-

charged from the elevator into an elevated

box 38, which in turn discharges it into a sec-

ond box 39, the latter being disposed below

the box 38. Overthe twoboxesis an inclined

60 hood 40, which prevents the fruit from escap-

ing from the boxes. The box 38 has an in-

clined bottom 38% of a suitable fibrous mate-

rial, arranged to deliver the fruit to the box

39. Said last-mentioned box is divided by a

6s vertical partition 41 into separate compart-

ments, and the bottom 42 of said box 39 is

fibrous and loosely suspended over the parti-

tion 41, whereby the fibrous inclined bottom

42 may form short chutes arranged to dis-

charge the fruit into the feed-channels a' d\ 70

as more clearly represented by Fig. 4.

A series of inclined division-walls 43 is ar-

ranged in a horizontal plane below the return-

chute n, the groups of assorting-pockets, and

the feed-channels. (See Fig. 4.) These di- 75

vision-walls are inclined toward the liorizon-

tal strips 44, a series of three of which are

provided in spaced longitudinal relation, so

as to extend longitudinally of the frame at

the bottom part thereof, one of said strips 44 80

lying below the series of assorting-pockets on

one side of the machine, another strip 44 be-

low the pockets on the opposite side of the

machine, and the middle strip 44 substan-

tially below the return-chute a at the center 85

of the machine. A series of discharge-con-

veyers D E F are arranged longitudinally of

the machine, so as to have the upper leads of

said conveyers travel over the strips 44, the

conveyers traveling in the same directions of 90

the feed-conveyers A B. These discharge-

conveyers are supported by the pulleys 45 40

on the shafts 47 48, provided at opposite ends

of the machine, and the shaft 47 is driven by

a crossed belt 49 or other gearing from the 95

shaft 26, whereby the entire series of dis-

charge-conveyers is driven from a common

source of power. Idle rollers or pulleys 50

are arranged at points intermediate of the

length of the discharge-conveyers to prevent ic

the latter from sagging. (See Fig. 1.)

From the foregoing description, taken in

connection with the drawings, it will be seen

that I have provided six grading-pockets in

each group and that three delivery-conveyers ic

are provided in the machine. It is intended

that three of the pockets shall be arranged on

one side of the machine, a like number on the

opposite side of the machine, and that two at-

tendants shall be stationed on opposite sides n

of the machine and adjacent to each series ot

three pockets'. The attendants pick out the

fruit according: to the quality thereof by re-

moving said fruit from the conveyers A B,

and fruit of one quality is placed in the pock- i:

ets 6 or e, another quality of fruit is depos-

ited in the pockets c and/, and the third qual-

ity of fruit in the pockets d and g. One ot

the peculiarities of my invention resides in an

arrangement of spouts whereby correspond- i

in'' pockets on opposite sides of the machine

and in the same group may discharge to the

same conveyer. The pocket h of each group

is provided with a short spout h\ arranged to

discharge to the conveyer D, and to this same n

conveyer is arranged to discharge the long

spout e' of the corresponding oppositely-

placed pocket e. The pockets c / are pro-

vided with the spouts c' /', which extend in-

wardly below the false bottom forming the i

chute a, so that the spouts c' /' will both dis-

charge to the delivery - conveyer E, me
pocket g has a short depending spout g ,

that

discharges to the conveyer F, while the cor-



i

responding pocket d on the opposite side of
I the machine has a long spout d', arranged to
!

extend across the machine and discharge to
!

the same conveyer F, all as more clearly shown
[5
by Fig. 4.

I

It will be seen that the parts of the machine
I

are very compactly arranged, so as to allow
I two rows of operators to be stationed on oppo-
I site sides of the machine, and the pair of fac-
3 ing operators pick off the fruit supplied to

,

the machime by the conveyers A B. Fruit
of one quality placed in the pockets b and e is
delivered from the rear end of the machine
by the conveyer D, while' fruit of another

) quality placed in the pockets c and /is dis-
charged by the conveyer E, and finally fruit
of still another quality deposited in the pock-
ets d and g is dischai-ged by the conveyer P.
Having thus described my invention, I

i claim as new and desire to secure by Letters
Patent

—

1. A fruit-assorting table provided with a
feed-channel, asso -ting-pockets adjacent to
said feed-channel, and a return-channel ar-

;
ranged to carry the fruit in an opposite di-
rection to the feed-channel, said return-chan-
nel communicating with the feed-channel at
a point beyond the assorting-pockets.

2. A fruit-assorting table provided with par-
> allel feed -channels, assorting-pockets adja-
cent to said feed-channels, and means for re-
turning the surplus fruit to the source of
supply,

3. A fruit-assoriing table provided with a
longitudinally -arranged feed -conveyer, as-
sorting-pockets adjacent to said feed- con-
veyer, and a return-conveyer movable in an
opposite direction to the feed-conveyer and
arranged to receive a load therefrom at a
point beyond the assorting-pockets.

4. A fruit-assorting table i)rovided'with par-
allel feed-channels each having a feed-con-
veyer.assortiugrpockets adjacent to said feed-
channels, a return-channel located between
and having connection with said feed-chan-
nels, and a return-conveyer movable through
the return-channel, and in an opposite direc-
tion to the feed-conveyers.

5. A fruit-assorting table provided with a
feed - channel, assorting-pockets adjacent
thereto, a return-channel, and means for de-
flecting fruit from the feed-channel into the
return-channel at a point beyond the assort-
ing-pockets.

6. A fruit-assorting table provided with
feed-conveyers, a return-conveyer located be-
tween said feed-conveyers, assorting-pockets
arranged in series adjacent to the feed-con-
veyers, and revei-sely-arrauged deflectors dis-
posed across the feed-con vevers and in the
path of the loads thereon to change the course
ot the latter toward the return-conveyer.

7. A fruit -assorting table provided with
leed channels, and an intermediate return-
ehftnnel convevers movable in said feed-

558
' channels, deflectors in operative relation to
the conveyers and adapted to direct the sur-
plus fruit into the return-channel, and means
for carrying the fruit through said return-
channel. _Q

8. A fruit -assorting table provided with
feed-channels at the sides of the table, a re-
turn-channel between the feed - channels,
groups of assorting-pockets disposed adjacent
to the feed-channels and each having spouts 7sextending below the return-channel, and a ^

series of delivery-conveyers below the feed
and return channels, aad each arranged to
receive the contents of two of said pockets of
each group. g^

9. A fruit -assorting table provided with
feed-conveyers at the sides of said table, a
return-con vej'er between and movable in an
opposite direction to the feed-conveyers, a
series of delivery-conveyers below the feed 85and return conveyers, and groups of assort-
ing-pockets adjacent to the feed-conveyers,
two pockets of each group on opposite sides
ot the table being arranged to deliver their
contents to one delivery-conveyer. 90

10. A fruit-assorting table provided with
teed-conveyers at the sides of said table, a
return-conveyer between said feed-conveyers,
groups of assorting-pockets having members
disposed on opposite sides of the feed-con- 95'
veyei's, and delivery-conveyers disposed be-ow the feed and return conveyers, each de-
livery-conveyer having communication with
two pockets of each group,

11. A fruit-grading table provided with Ion- 100
gitudinal feed -conveyers arranged at the
sides of said table, a return-conveyer situated
between and movable in opposite direction to
the feed-conveyers,, assorting-pockets adja-
cent to the feed-conveyers, a divided recep- loc
tacle disposed above the feed-conveyers and
having their bottoms arranged to deliver the-,
load to said feed-conveyers, and means for
supplying a load to said elevated receptacle.

IL. A fruit-assorting table provided with no
teed-channels and an intermediate return-
channeJ, feed-conveyers arranged in the feed-
channel, a return-conveyer movable in the
return-channel and in an opposite direction
to the feed-conveyers, a series of delivery- iic;
conveyers arranged below the feed and re-
turn conveyers and movable in the same di-
rection as the feed-conveyers, and assorting-
pockets disposed at the sides of the table ad-
jacent to the feed - conveyers and having 120
spoutg-arranged to extend beneath the return-
conveyer and to discharge the load upon the
series of delivery-conveyers.

In testimony whereof I have signed myname to this specification in the presence of i2<:two subscribing witnesses.
CLINTON D. NELSON.

Witnesses:
W. A. Johnstone,
E. M. Wheeler.





Riverside Heights 0. G. Assn. et al. 559

[Defendants' Exhibit ''File-Wrapper Rayburn
Application for Letters Patent."]

2-390.

UNITED STATES OF AMERICA.
DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE.

To All to Whom These Presents Shall Come, Greet-

ing:

THIS IS TO CERTIFY THAT the annexed is

a true copy from the Records of this Office of the

File Wrapper and Contents in the matter of the

Letters Patent of

Charles Rayburn,

Numlber 726,756, Granted April 28, 1903

for

Improvement in Fruit Graders.

IN TESTIMONY WHEREOF I have hereunto

set my hand and caused the seal of the Patent Office

to be affixed at the City of Washington, this 24th day
of May, in the year of our Lord one thousand nine

hundred and twelve and of the Independence of the

United States of America the one hundred and
thirty-sixth.

[Seal] F. A. TENNANT,
Acting Commissioner of Patents.

(Endorsed.) [575]
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[In pencil:]
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Patented April 28,
, 1903

Associate Attorney Attorney, H. B. Willson & Co.,

Issue Div. City.

Name 'Serial Number
Patent No Date of Patent

Power to Inspect

3 to

Ellis Spear and L. W. Seely,

City and San Francisco, Cal. [576]

AMOUNT EECEIVED 21, 1901. BECEIVED
$15.00. BECEIVED NOV. DEC. 24, 1901.

CHIEF CLERK. H. B. WILLSON & CO. H. B. WILLSON & CO
SRM.

RECEIVED JAN.

14, 1902.

H. B. WILLSON & CO.

Serial No. 120,131 Paper No. 1/2

APPLICATION
Petition.

To the Honorable Commissioner of Patents

:

Your petitioner Charles Eayburn, a citizen of the
United States, residing at Visalia (P. O. the same),
in the County of Tularo, State of California, prays
that Letters Patent may be granted to him for im-
provements in "Fruit Graders" as set forth in the
annexed specification, and he hereby appoints the
firm of H. B. WILLSON & CO., of WASHING-
TON, D. C, (Composed of H. B. Willson), his at-

torneys, with full power of substitution and
revocation, to prosecute this application, to make
alterations and amendments therein, to sign the
drawings, to receive the patent, and to transact all
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business in the Patent Office connected therewith.

Signed at Visalia in the County of Tulare, State

of California, this 14th day of December, 1901.

CHARLES RAYBURN.

SPECIFICATION.

To All Whom it may Concern

:

Be it known, That I, Charles Rayburn, a citizen

of the United States, residing at Visalia in the

County oTTul^roT^d (State of California, have

invented certain new and useful improvements in

^' Fruit Graders," and I do declare the following to

be a full, clear and exact description of the inven-

tion, such as will enable others skilled in the art to

which it appertains, to make and use the same.

[577]

Charles Rayburn.

This invention relates to improvements in ma-

chines for sizing or grading oranges or other fruit,

that is, separating the fruit into lots, all the fruit in

each lot being essentially of the same dimensions of

size

The most efficient machine now in use for sizing

oranges and similarly-shaped fruit embodies con-

tinuous graduated rollers whose separating surfaces

or sections have a fixed relation, so that the sections

cannot be independently adjusted for fine grading,

nor varied for this purpose without wrapping those

surfaces which it is desired to change with paper

or other material to enable the sizes of the discharge

spaces or apertures formed by some of the surfaces
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to be varied without varying the spaces or apertures

formed b}" the remaining surfaces.

The object of my invention is to obviate this diffi-

culty by the provision of a series of rolls which are

adjustable independently of one another, so that any

of the number of discharge spaces or apertures may

be varied as to size with the utmost nicet}^, without

varying the sizes of the others.

With this and other objects in view, which will

appear as the nature of the invention is better under-

stood, the same consists in certain novel features of

construction, combination [578] and arrange-

ment of parts as will be herein after more fully de-

scribed and particularly pointed out in the appended

claims.

In the accompanying drawings:

Figure 1 is a top plan view^ of a fruit sizer embody-

ing my invention, a portion of the frame being

broken away to expose the construction.

Figure 2 is a side elevation of the same.
substantially

Dee. 18/02. Figure 3 is a longitudinal section
A

on the line 2-2 of figure 1.

Figure 4 is a cross-section on the line 3-3 of figure

1.

Figure 5 is a detail view^ of one of the grooved roll-

ers and its supports.

Figure 6 is a view^ showing a modification in the

roller supporting and adjusting means.

Figure 7 is a similar view showing a further modi-

fication.
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The numeral 1 in the drawings represents the

frame of the machine, in the upper portion of which

are journaled longitudinal parallel shafts 2 and 3,

which are located on opposite sides of the center of

said frame, and 4 and 5 represent transverse shafts

located at the ends of the frame. The shaft 4 re-

ceives motion from any suitable source of power and

drives the shafts 2 and 3 through the medium of the

connecting belts 6 and 7.

The fruit sizing or grading devices are arranged

below and between the shafts 2 and 3 and consists,

in the specific [579] construction shown, of a cen-

ter piece or divider 8 and two longitudinal, parallel

series of rolls 9 and 10, although, if desired, but a

single series of rolls may be used in connection with

the center piece, in which case the driving mechanism

will be accordingly modified. Belts 11, travelling in

grooves in the center piece or divider and passing

around grooved wheels 12 and 13 on the shafts 4 and

5, are provided for feeding the fruit through the

machine and over and along the sizing devices in the

usual manner. The rolls 9 are driven by belts 14

from the shaft 2, and the rolls 10 by corresponding

belts 15 from the shaft 3.

As shown, the rolls of each series extend end-to-end

and parallel with the center piece 8 and are inde-

pendently mounted, each being journaled at its ends

in brackets 16 adjustably secured to the frame so

that it may he adjusted toward and from said center

piece independently of the other rolls. The distance

between the rolls of each series and the center piece
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increases progressively from one to the
Dec. 18/02 other end of the machine, forming aper-

tures for the discharge of the fruit, and,
by adjustably mounting the rolls independently of
one another, it wiU be seen that the discharge aper-
ture for each grade of fruit formed between each
roll and the center piece may be quickly and con-
veniently varied to change the size of the aperture,
as desired, thus securing a nicety of adjustment of
each roll without the necessity of varying the posi-
tion of any other roll. Hence the sizes of the dis-

charge apertures formed by some of the rolls may
be varied without varying the apertures formed by
the remaining rolls. The operation of the rolls in

forcing the fruit through the proper apertures will

be readily understood by those conversant with the
art. [580]

The means employed for effecting the adjustment
of the brackets may of course have a wide range of

variation in form, construction and mode of ap-

plication. In figure 1 to 5 inclusive, I have shown
one form of adjustment consisting in employ-
ing screws 17 carrying wing-nuts 18 for moving
the brackets in one direction or the other to

adjust the rolls independently with relation to

the center piece 8, the brackets being held and
guided by supports 19 projecting through slots

.20 fomed there! n./'TH^me c^ses I moy couple each poj.r of
brackets carrying e«ch ^^^H^g ether . .a by . bridge piece, «nd
extend the screw from such or^Jf^iece. eo th.t both brackets
may be eimultanecu.ly ..justed. IrT^er ca.es I nay couple
the brucketB ofCthe op;oeite compmiion^^^H. of the two eeriee
together by o right and left threaded screw.'^^s^s to be odj ust-

I

ed in uniF.on.J In figure 6 I .have Bhown a modification in the
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supporting and adjusting mechanism for tlie brack-

ets, wherein each bracket is suspended from the top

of the frame and is adjustable vertically and later-

ally of the frame through th<'mcdium of a hanger 21

and adjusting screw 22, each of which is threaded

to receive a wing-nut 23, the hanger being adjustable

In a slot 24 to permit of the lateral adjustment of the

roll. In each case the roll is independently mounted

and adjustable for the purpose set forth. The

screw 22 may also have a lock nut 25.

In the form of adjusting means shown in figure

7, the screw 22 carries a wing-nut 26, which is swiv-

eled in a bearing [581] Plate 27 secured to the

side of the frame and by means of which the screw

may be moved inward or outward to adjust the

bracket as desired. I do not of course limit myself

to either of these modes of adjustment, but reserve

the right to employ any suitable adjusting means for

the described purpose.

The fruit passing through the discharge apertures

falls into the spouts 28, of which there are as many
employed as there are discharge apertures. It will

be noted that the rolls are positioned high enough to

form no impediment to the free adjustment of the

spouts below to receive the fruit.

The rolls may all be of the same size or different

sizes, as desired.

Idlers 29 are provided for adjusting the belts 14

and 15 to compensate for the adjustment of the rolls

and maintaining a desired tautncss of the belts.

From the foregoing description, taken in connec-

tion with the accompanying drawings, it is thought

that the construction, mode of operation, and ad-

vantages of the invention will be readily apparent

without requiring an extended explanation.

Various changes in the form, proportion and the

minor details of construction may be resorted to
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without departing from the principle or sacraficing

any of the advantages of this invention ; and I there-

fore reserve to myself the right to make such changes
as fairly fall within the scope thereof. [582]

Having thus described the invention, what is

claimed and desired to he secured by letters-patent

is:

—

Sub. A

1. A fruit sizing machine having a series of eizing

rolNls independently rdjustable to regulate the size of the

uiGcliVrge apertures, substantially as described.

2. \fruit sizing ciachine having a series of eizing

rolls, bracltets carrying the rolls, and means for independ-

Dec/lb/ ently adju;-tifs^ each bracket end roll, substantially as spec-

ified.

3. Fruit si ziW mechanisn. comprising a relatively sta-

tion?iry menber, a seiaes of parallel sizing rolls, snd means

whereby each roll may Oe adjusted toward and from said cta-

tionwry rr.er:iber i ndependerrt^ly of the other rolls, fubston-

tially as set forth.

4. j-'rui t sizing meohoni sn Vompri si ng a central member,

parallel lo«gitudinal rov/s arratikad on opposite sides there-

of, and mcL'ns for independently adVisting the rolls, sub-

stantially as suid for the purpO'Se specified.

5. Fruit sizing mechanism compri si nk co-operating mem-

bers, one of said mei.ibers consisting of o\seTieB of rolls

independently adjustable toward nnd from the\^other fi.ember.

Futstantially as described.

6. Fruit sizing r.echanisn embodying a drive-^aft, co-

[583]
operting si zirJg-^emberB, one consisting of a series of rolls

independently adjustSlsa^e toward and from the other menber,

belts connecting the ehaft irti^^^rolls. and means for maintain-

ing the requisite tautness of theb^l^ts, substantially in

the manner set forth.

[584]
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In testimonj^ whereof I have hereunto set my
hand in presence of two subscribing witnesses.

CHAS. RAYBURN.
JOHN CADOGAN.
WM. H. MOUSER.

OATH.
County of Tularo,

State of California,—ss.

See Oath
filed Jan.
10/03.

Charles Rayburn, the above named petitioner,

being duly sworn, deposes and says that he is a cit-

izen of the United States, and resident of Visalia, in

the County of Tularo, State of California, and that

he verily believes himself to be the original, first and
sole inventor of the improvement in ''Fruit Grad-
ers" described and claimed in the annexed specifica-

tion
; that he does not know and does not believe that

the same was ever known or used before his inven-

tion or discovery thereof; or patented or described

in any printed publication in any country before his

invention or discovery thereof or more than two
years prior to this application ; or in public use or

on sale in the United States for more than two years

prior to this application, and that no application for

patent on said improvement has been filed by him or

his representatives or assigns in any country foreign

to the United States, except as follows

:

CHARLES RAYBURN.
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8worn to and subscribed before me, this 14th day

of December, 1901.

[Seal] ISAAC T. BELL,
Notary Public in and for Tulare County, Cal.

[Endorsed] : MAIL ROOM AUG. 18, 1902. U.

S. PATENT OFFICE. [585]

2-260.
Div. Koora No. 243 Paper No. ]

.

Address only All communications respecting this

"The Commissioner of Patents, application should give the serial num-
Washington, D. C." ber, date of filing, and title of inven-

tion.

DEPARTMENT OF THE INTERIOR.
M. E. C.

UNITED STATES PATENT OFFICE.
Washington, D. C, Dec. 4, 1902.

Mailed " " "

Charles Rayburn,

Care H. B. Willson,

City.

Please find below a communication from the EX-
AMINER in charge of your application #120,131,

filed Aug. 18, 1902, for Fruit Graders.

E. B. MOORE,
Commissioner of Patents.

The cross section lines for figs. 3 and 4 do not ap-

pear in fig. 1.

instead of a grooved roller
Fig. 5 shows a plain roller as described. The

A
numeral 1 should appear in figs. 1 and 2. The large

grooved pulleys are numbered 12 and 13 in fig. 3,

while really the pair 12_or the pair 13 shows. The
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rods 17 should show in fig. 5. Lines 9 to 1.1:', page 5,

must be illustrated, or erased, new matter of course

being avoided.

The new oath will be required under ex parte

Branna, 97 O. G. 2533.

Claims 1, 2 and 3 are rejected as expressing no

more than the transfer of the adjustment of the

opening from one member to the other of 611,859,

Dillman, Oct. 4, 1898. Threshing, Fruit and Vege-

table Separators.

In claim 4 "rows," line 2, should be rolls.

Claims 4, 5 and 6 are rejected on 456,092, Hutchins,

July 14, 1891, Threshing, Fruit and Vegetable Sep-

arators. That there is a lack of novelty in the ap-

plication of a series of adjustable parts in the same

plane and longitudinall}^ disposed with respect to the

other parts of the same series may be seen by exam-

ining 247,428, Stevens, Sept. 20, 1881, Fruit and

Vegetable Separators.

See also 465,856, Hutchins, Dec. 29, 1891, same

sub-class.

C. P. G. A. McNAUGHT,
Act'g Examiner, Division XXV. [586]
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PATENT OFFICE. Serial No. 120,131. Paper
DEC. 15, 1902. No. 2.

DIVISION XXV. Power to inspect and obtain

Photos of Drg's.

Filed Dec. 16, 1902.

SAN FRANCISCO, December 10th, 1902.

To the Commissioner of Patents,

Washington, D. C.

Sir:—

The undersigned is the inventor of an improve-

ment in Fruit Graders, and applied for a patent

through the Patent Agency of H. B. Willson & Co.,

of Washington, D. C.

He has been advised that his application was filed

August 18th, 1902, under the serial number 120,131.

Since the date of filing he has received no informa-

tion whatever about the case, although he has made
requests for such information, and he is not now ad-

vised or informed what is the condition of the case,

whether it has been rejected or allowed, or if re-

jected, upon what prior patents.

In order, therefore, that he may obtain informa-

tion as to the present condition of his case, he hereby
authorizes Messrs. Spear & Seely (Ellis Spear and
L. W. Seely) of San Francisco, California, and
Washington, D. C, to apply to and procure from
the Patent Office full and exact information as to

the condition of said case. This authority, however,
is not to permit the attorneys herein mentioned to

take any action or make any amendment in said

case, hut is solely for the purpose of enabling the un-
dersigned to obtain full and complete information as
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to its condition and especially to obtain a photograph

of the drawings.

C. R. Respectfully,

CHARLES RAYBURN. [587]

Hi/W.

Serial No. 120,131, Paper No. 3.

Amendment A.

Filed Dec. 18, 1902.

PATENT OFFICE.
DEC. 18, 1902.

DIVISION XXV.
IN THE UNITED STATES PATENT OFFICE.
Charles Rayburn.

"Fruit Graders."

Filed August 18, 1902. Room 243.

Serial Number 120,131.

HON. COMMISSIONER OF PATENTS,
Sir:—
In re the above entitled application for patent,

please amend as follows

:

Page 3, line 8, after "se-ction" insert—substan-

tially^—

.

Page 4, line 19, after "machine," insert a comma.

Page 5, cancel the matter beginning with "In"

15
line 9, and ending with "unison," line 1-4.

Note: Applicant cancels the above matter with

the understanding that he does not thereby disclaim

the features of construction set forth therein, but re-

serves the right, as stated in lines 3, 4 and 5 of page
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6, to employ any suitable adjusting means for the

described purpose.

Cancel the claims and substitute:

"1. In a fruit sizing machine, a runway for the

fruit comprising cooperating parallel members, one
of said members consisting of a series of rolls ar-

ranged end to end and disposed progressively at

different distances from the other member, forming
communicating fruit-discharging apertures of pro-
gressively different widths along the length of the
runway, [588] means for adjusting each roll in-

dependently to vary the size of the aperture formed
thereby, and means for driving the rolls te force the
fetit through Sfti4 apertures, substantially as de-
scribed.

2. In a fruit sizing machine, a supporting frame,
a runway for the fruit comprising cooperating par-
allel members, one of said members consisting of a
series of rolls arranged end to end and disposed

progressively at different distances from the other

member, forming a communicating fruit discharging

apertures of progressively different widths along the

length of the runway, brackets carrying the rolls,

means mounted upon the frame for moving each

bracket and adjusting each roll independently to

vary the size of the aperture formed thereby, and
means for driving the rolls te fe^ee tbe feit through

Htttfl aijorturcs, substantially as described.

3. In a fruit sizing machine, the combination

with a supporting frame, of a fruit runway formed

by a relatively stationary member and a longitudinal
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series of rolls arranged end to end at different dis-

tances from said stationary member, thus providing

communicating spaces of progressively varying sizes

for the discharge of the fruit, means for independ-

ently adjusting the rolls with relation to said station-

ary member, means for driving the rolls ^ force tbe

hm^ down through sftid spaces, and means for posi-

tively feeding the fruit along the runway, substan-

tially as set forth.

4. In a fruit grading machine, the combination

with a supporting frame, of a fruit runw^ay compris-

ing a relatively stationary member and a series of

rolls disposed in parallel [589] relation to said

memher and arranged end to end at different dis-

tances from the stationary member, forming com-

municating passages of progressively varying sizes

along the run-way for the discharge of the fruit,

means for adjusting the rolls with relation to the

stationary member, means for driving said rolls, te

ie¥ee the fmit down through said passages and a

travelling belt moving in parallel relation to the

stationary member and rolls for positively feeding

the fruit along the runway, substantially as de-

scribed.

5. In a fruit grading machine, the combination

with a supporting frame, of a central longitudinal

divider, forming one side of two parallel runways,

a series of rolls disposed on each side of the divider

and arranged end to end at different distances from

the divider, forming therewith a runway having pro-

gressively varying discharge spaces for the fruit,

means for adjusting the rolls of each series toward
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and from the common divider, means for driving the
rolls, and belts disposed on opposite sides of the
divider for positively feeding the fruit along the run-
ways, substantially as described.

6. In a fruit sizing machine, the combination
with a supporting frame, of a longitudinal shaft,

transverse shafts, one of which is adapted to be
driven from a suitable source of power, a runway
comprising a relatively stationary member and an
adjustable member consisting of a series of rolls

arranged parallel therewith and disposed end to end
and at different distances from the stationary mem-
ber, means for independently adjusting the rolls

with relation to the stationary member, means for

driving the rolls from the longitudinal shaft, and a

' belt connected with the transverse shafts for posi-

tively feeding the fruit along the runway, substan-

tially as set forth. [590]

7. In a fruit grading machine, a runway formed
of two parallel members, one of said emlers consist-

ing of a series of end to end rolls, brackets carrying

the rolls, guides for the brackets, and means for ad-

brackets
justing the i:elte upon the guides, substantially as

A
set forth."

Remarks.

The oath called for will be furnished at the earliest

practical date.

The reference numerals, 1, 12 and 13 and the sec-

tion lines 3-3 and 4-1: have been properly applied to

the drawings.
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As now presented, it is thought that the claims

should 'be allowed, as it is apparent that the refer-

ences do not show a runway consisting of two mem-

bers, one comprising a series of end to end rolls,

normall}' arranged at different distances from the

other member and capable of independent adjust-

ment toward and from said member. The parts

shown in the Patent to Dillman do not cooperate to

form a runway, but simply to provide spaces for the

passage of the different sizes of fruits.

Permission is requested to show the groove and the

rod 17 in the roller 9, and upon the bracket 16, shown

in Figure 5.

A reconsideration is requested.

Respectfully submitted,

CHARLES RAYBURN.
By H. B. WILLSON & CO.,

His Attorneys.

Washington, D. C, Dec. 15, 1902. [591]

2-260.

Div. Eoom No. 243. Paper No. 4

Address only All communications respecting this

"The Commissioner of Patents, application should give the serial num-

Washington, D. C." ber, date of filing and title of inven-

tion.

M. E. C.

DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE.

Washington, D. C, Jan. 3, 1903.

Charles Ra5^burn,

Care Spear & Seely,

City.

Please find below a communication from the EX-
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AMINER in charge of your application #120,131

filed Aug. 18, 1902, for Fruit Graders.

F. I. ALLEN,
Et Bt MOORE,

Commissioner of Patents.

The draftsman sends this drawing back with the

statement that five cents are still necessary to pay
for the print ordered in this case.

A. McNAUGHT,
Act'g Examiner,

Division XXV.
C. P. G. [592]

RECEIVED JAN. 7, 1903.

H. B. Willson & Co.

Application Clerk.

JAN. 10, 1908.

U. S. Patent Office.

PATENT OFFICE. Serial No. 120,131. Paper
JAN. 12, 1903. No. 5. Oath.

DIVISION XXV. Filed Jan. 10, 1903.

Oath.

County of Los Angeles,

State of California,—ss.

Charles Rayburn, the above named petitioner, be-

ing duly sworn, deposes and says that he is a citizen

of the United States and resident of Covina, Lind-
say, Tulare County, Les Angeles, California, and
that he verily believes himself to be the original, first,

and sole inventor of the improvement in Fruit
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Graders described and claimed in the annexed speci-

Filed Aug. 18, 1902, Ser. No. 120131.

fication; that he does not know and does not
A

believe that the same was ever known or used before

his invention or discovery thereof; or patented or

described in any printed publication in any Country

before his invention or discovery thereof or more

than two years prior to this application or in public

use or on sale in the United States for more than

two years prior to this application, and that no ap-

plication, for patent on said improvement has been

filed by him or his representatives or assigns in any

country foreign to the United States, except as M-
lows

:

Correction m residence made before signing '-^-Qt:

X CHARLES RAYBURN.
Sworn to and subscribed before me, this 30th day

of December, 1902.

[Seal] JAS. W. LAREN,
Notary Public in and for Los Angeles County Cali-

fornia. [593]
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2-260.
Div. Room No. 243, Paper No. 6

Address only All communications respecting this

"The Commissioner of Patents, application should give the serial num-
Washington, D. C." ber, date of filing and title of inven-

tion.

DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE.

M. E. C.

Washington, D. C, March 10, 1903.

Mailed '' '' "

Charles Rayburn,

Care H. B. WILLSON & Co.,

City.

Please find below a communication from the EX-
AMINER in charge of your application #120,131,

Filed Aug. 18, 1902, for Fruit Graders.

F. I. ALLEN,
Et B. MOORE,

Commissioner of Patents.

Permission is given to make the changes in the

drawing, requested in the last paragraph of amend-
ment filed Dec. 18, 1902.

The term "to force the fruit through said aper-

tures," used in the claims is rather inaccurate, since

driving the rollers in the given direction lets rather

than "forces" the fruit through the openings. The
erasure of the statement would leave the claim fully

as clear.

The claims may be allowed, as at present advised.

LEWIS B. WYNNE,
Examiner,

Division XXV.
C. P. G. [594]
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PATENT OFFICE.
MAR. 12, 1903.

DIVISION XXV.
Hi/B.

Serial No. 120,131. Paper No. 7.

Amendment.

Filed Mar. 12, 1903.

IN THE UNITED STATES PATENT OFFICE.
Charles Rayiburn.

''Fruit Graders." Room #243.
Filed Aug. 18, 1902.

Serial No. 120,131.

HON. COMMISSIONER OF PATENTS,
Sin-
In re the above entitled application for patent,

please amend as follows

;

Claims 1 and 2, cancel "to force the fruit through

said apertures."

Claim 3, cancel "to force the fruit down through

said spaces. '

'

Claim 4 line 9 insert a comma (,) after "rolls"

and cancel "to force the fruit down through s^Id

passages."

Claim 6 line 9 insert a comma (,) after " shaft.
'

'

Claim 7 line 4 cancel "rolls" and substitute

"brackets."

Remarks:'—The above amendments to claims 1, 2,

3 and 4 are made in view of the statement in second

sentence of second paragraph of official letter of

Mar. 10, 1903. The amendment to claim 7 is made to

cure inaccuracy.
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o

The drawing has been corrected, and allowance of g
the case at an early date is requested. ^

di Til

I
Respectfully submitted, g

I CHARLES RAYBURN, ^

S By H. B. WILLSON & CO., o

g His Attys. <5

1 Washington, D. C, March 11, 1903. [595] §

« Photograph of Blue-print of Drawings of Fruit K
^ Grader Accompanying Serial No. 120,131. ^
f (Endorsed.) [596] j

'f 2-181. g
en S
2 e Division. Serial No. 120,131 P
^ nications should be addressed to -^

^ e Commissioner of Patents, ^
^ Washington, D. C. "^

^ DEPARTMENT OF THE INTERIOR. §

I U. S. PATENT OFFICE. w

I Washington, D. C, March 20, 1903. h
"^^ Charles Rayburn, ^
I c/o H. B. Willson & Co. 3

J^ Wash. ^
D. C.

I Sir:— g
^. Your APPLICATION FOR A PATENT for an ^

I
IMPROVEMENT IN Fruit Graders. Filed Aug. §

S 18, 1902, has been examined and ALLOWED. %

I
The Final Fee TWENTY DOLLARS, must be |

I
paid and the Letters Patent bear date as of a day not ^

I later than SIX MONTHS- from the time of this |
^ present notice of allowance. ^
^ If the final fee is not paid within that period the ^
^ patent will be withheld, and your only relief will be §
S by a renewal of the application, with additional fees, ^
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under the provisions of Section 4897, Revised Stat-

utes. The office aims to deliver patents upon the day
of their date, and on which their term begins to run

;

but to do this properly applicants will be expected to

pay their final fees at least TWENTY DAYS prior

to the conclusion of the six months allowed them by
law. The printing photolithographing and engross-

ing of the several patent parts preparatory to final

signing and sealing, will consume the intervening

time, and such work will not be done until after pay-
ment of the necessary fees.

When you send the final fee you will also send,

DISTINCTLY AND PLAINLY WRITTEN, the

name of the INVENTOR and TITLE OF INVEN-
TION AS ABOVE GIVEN, DATE OE ALLOW-
ANCE (which is the date of this circular), DATE
OF FILING, and, if assigned, the NAMES OF
THE ASSIGNEES.

If you desire to have the patent issue to AS-
SIGNEES, an assignment containing a REQUEST
to that affect, together with the fee for recording the

same, must be filed in this office on or before the date

of payment of final fee.

After issue of the patent uncertified copies of the

drawings and specifications may be purchased at the

price of 5 cents each. The money should accompany
the order. Postage stamps [597] will not be re-

ceived.

Respectfully,

F. I. ALLEN,
Commissioner of Patents.

(Hand.) After allowance, and prior to pajTnent
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of the final fee, applicants should carefully scrutin-

ize the description to see that their statements and
language are correct, as mistakes not incurred

through the fault of the office, and not affording

legal grounds for reissues, will not be corrected after

the delivery of the letters patent to the patentee or

his agent. [598]

2-327.

$20— RECEIVED.
APR. 9, 1903. F.

CHIEF CLERK U. S.

PATENT OFFICE.

MEMORANDUM
of

FEE PAID AT UNITED STATES PATENT
OFFICE.

(Be careful to give correct serial No.)
Serial No. 120,131

^ 1902.

INVENTOR

:

Charles Rayfburn,

PATENT TO BE ISSUED
as per record.

NAME OF INVENTION, AS ALLOWED
"Fruit Graders."

DATE OF PAYMENT

:

April 9, 1903.

FEE:

$20.

DATE OF FILING:
Aug. 18/02.

DATE OF CIRCULAR OF ALLOWANCE:
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March 20/03.
The Commissioner of Patents will please apply

the accompanying fee as indicated above.

H. B. WILLSON & CO.,

Attorney.
Send Patent to

H. B. Willson & Co.

Issue Room.
[599]

2-079.

INTERFERENCE CARD.
Interference No. Paper No. 8.

Name, Rayburn.

Serial No.

Title,

Filed,

Interference with

Strain

DECISIONS OF.
Primary Examiner Dated, Nov. 5/03.
Ex 'r of Interferences Dated, June 23/04'.

To Board Dated, Aug. 8/04.

Commissioner Dated

REMARKS:
Unfav dec'n by Exr X

—

affd. by
" '' Board

Oct. 24/04.

This should be placed in each application or patent

involved in interference in addition to the interfer-

ence letters by Primary Examiner. [600]
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2-213.
Forwarded from Div. to Paper No. -

Examiner of Interferences. (Interference.)

Paper No. 9

—

Forward to

Examiner of

Interferences from
Div. 35, Nov. 5, 1903.

DEPARTMENT OF THE INTERIOR.
UNITED STATES' PATENT OFFICE.

Washington, D. C, NOV. 10, 1903. 190
Mailed '' '^ <'

Copy of this letter sent patentee.

Charles Rayburn,

Care H. B. Willson & Co.,

City.

Please find below a copy of a communication from
the Examiner concerning your patent No. 726,756,
patented April 28, 1903, for Fruit Graders (applica-
tion filed Aug. 18, 1902.)

Very respectfully, 23151

F. I. ALLEN,
E.B.MOOEE.

Commissioner of Patents.
Eoom No 315

Address only
The Commissioner of Patents,

Washington, D. C.

6-1636

Your case, above referred to, is adjudged to inter-
fere with others, hereafter specified, and the ques-
tion of priority will be determined in conformity
with the Rules.

The statement demanded by Rule 110 must be
sealed up and filed on or before the 22 DEC. 1903
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day of 190 , with the subject of the invention, and
name of party filing it, indorsed on the envelope.
The suljject matter involved in the interference is

1. "In a fruit sizing machine, a runway for the
fruit comprising cooperating parallel members,
one of said members consisting of a series of
rolls arranged end to end and disposed progres-
sively at different distances from the other mem-
ber, forming communicating fruit-discharging

apertures of progressively different widths
along the length of the runway, means for ad-
justing each roll independently to vary the size

of the aperture formed thereby, and means for
driving the rolls, substantially as described.

2. "In a fruit sizing machine, a supporting frame,
a runway for the fruit comprising cooperating

parallel members, one of said members consist-

ing of a series of rolls arranged end to end and
disposed progressively at different distances
from the other member, forming conmiunicating
fruit-discharging apertures of progressively
different widths along the length of the runway,
brackets carrying the rolls, means mounted
upon the frame for moving each bracket and ad-

justing each roll independently to vary the size

of the aperture formed thereb}^, and means for
driving the rolls, substantially as described.

3. "In a fruit sizing machine, the combination with
a supporting frame, of a fruit runway formed
hj a relatively stationary mem'ber and a longi-

tudinal series of rolls arranged end to end at

different distances from said stationary mem-
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ber, thus providing l[601] communicating

spaces of progressively varying sizes for the

discharge of the fruit, means for independently

adjusting the rolls with relation to said station-

ary member, means for driving the rolls, and

means for positively feeding the fruit along the

runway, substantially as described.

4. "In a fruit grading machine, the combination

with a supporting frame, of a fruit runway com-

prising a relatively stationary member and a

series of rolls disposed in parallel relation to

said member and arranged end to end at differ-

ent distances from the stationary member, form-

ing eommimicating passages of progressively

varying sizes along the runway for the discharge

of the fruit, means for adjusting the rolls with

relation to the stationary member, means for

driving said rolls, and a traveling belt moving

in parallel relation to the stationary member and

rolls for positively feeding the fruit along the

runway, substantially as described.

5. "In a fruit grading machine, the combination

with a supporting frame, of a central longi-

tudinal divider, forming one side of each of two

parallel runways, a series of rolls disposed on

each side of the divider, and arranged end to end

at different distances from the divider, forming

therewith a runway having progressively vary-

ing discharge spaces for the fruit, means for ad-

justing the rolls of each series toward and from

the common divider, means for driving the rolls,

and belts disposed on opposite sides of the di-



^S8 Fred Stehler vs.

vider for positively feeding the fruit along the
runways, substantially as described.

6. "In a fruit sizing machine, the combination with
a supporting frame, of a longitudinal shaft,

transverse shafts, one of which is adapted to be
driven from a suitable source of power, a run-
way comprising a relatively stationary member
and an adjustable member consisting of a series
of rolls arranged parallel therewith and dis-

posed end to end at different distances from the
stationary member, means for independently
adjusting the rolls with relation to the station-
ary member, means for driving the rolls from
the longitudinal shaft, and a belt connected with
the transverse shafts for positively feeding the
fruit along the runway, substantially as set

forth.

7. "In a fruit grading machine, a runway formed
of two parallel members, one of said members
consisting of a series of end to end rolls, brack-
ets carrying the rolls, guides for the brackets,
and means for adjusting the brackets upon the
guides, substantially as set forth."

(a) The interference involves your patent above
identified and

(b) A reissue application for Fruit Graders, filed

by Robert Strain, of Fullerton, California,
whose attorneys of record are Townsend Bros.,
of Los Angeles, California, and whose assignees

[602] are Fred Stebler and Austin A. Gamble,
both of Riverside, California (original patent

#730,412, patented June 9, 1903, on an appli-
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cation filed by Strain prior to the date of this

application, thus making Strain the senior party
to this interference.)

(c) The relation of the counts of the interference
to the claims of the respective parties is as fol-

lows :

Counts: Raj^burn: Strain:

1' 1, 4,

2. 2, 5,

3, 3, 6,

4» 4; 7,

5, 5, 8,

6' 6, 9,

7, 7, 10.

LEWIS B. WYNNE,
Primary Examiner,

Division XXV.
C. P. G. [603]
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CHARLES RAYBURN, OF VISALTA, CALIFORNIA.

FRUIT-GRADER.

SPECIFICATION forming part of Letters Patent No. 726,756, dated April 28, 1903.

Application filed Angnst 18, 1902, Serial No, .120,131. (No model.'!

To all whom it may concern:

Be it known that I, Charles Rayburn^ a

citizen of the United States, residing at ViSa-

lia, in the county of Tulare and State of Cali-

5 fornia, have invented certain new and useful

Impfovements in Fruit-Graders; and I do de-

clare the following to be a full, clear, and ex-

act description of the invention, such as will

enable others skilled in the art to which it ap-

o pertains to make and use the same.

This invention relates to improvements in

machines for sizing or grading oranges or

other fruit—that is, separating the fruit into

lots, all the fruit in each lot being essentially

5 of the same dimensions or size.

The most efficient machine now in use for

sizing oranges and similarly-shaped fruit em-

bodies continuous graduated rollers whose

separating surfaces or sections have a fixed

so relation, so that the sections cannot be inde-

pendently adjusted for fine grading nor va-

ried for this purpose without wrapping those

surfaces which it is desired to change with

paper or other material to enable the sizes

25 of the discharge spaces or apertures formed

by some of the surfaces to be varied without

varying the spaces or apertures formed by the

remaining surfaces.
.

The object of my invention is to obviate

30 this difficulty by the provision of a series of

rolls which are adjustable independently of

one another, so that any of the number of

discharge spaces or apertures may be varied

as to size with the utmost nicety without va-

35 rying the sizes of the others.

With this and other objects in view, which

will appear as the nature of the invention is

better understood, the same consists in cer-

tain novel features of construction, combina-

40 tion, and arrangement of parts, as will be

hereinafter more fully described,and particu-

larly pointed out in the appended claims.

In the accompanying drawings, Figure 1 is

a top plan view of a fruit-sizer embodying my

45 invention,a portion of the frame being broken

away to expose the cou.struction. Fig. 2 is a

side elevation of the same. Fig. 3 is a lon-

gitudinal section substantially on the line 2 2

of Fig. 1. Fig. 4 is a cross-section on the line

50 3 3 of Fig. 1. Fig. 5 is a detail view of one

of the grooved rollers and its supports. Fig.

6 is a view showing a modification in the roller

supporting and adjusting means. Fig. 7 is a

similar view showing a further modification.

The numeral 1 in the drawings represents 55

the frame of the machine, in the upper por-

tion of which are journaled longitudinal par-

allel shafts 2 and 3, which are located on op-

posite sides of the center of said frame, and

4 and 5 represent transverse shafts located at 60

the ends of the frame. The shaft 4 receives

motion from any suitable source of power and

drives the shafts 2 and 3 through the medium

of the connecting-belts 6 aud 7.

The fruit sizing or grading devices are ar- 65

ranged below and between the shafts 2 and

3 and consist in the specific construction

shown of a center piece or dividers and two

longitudinal parallel series of rolls 9 and 10,

although, if desired, but a sinsle series of rolls 70

may be used in connection with the center

piece, in which case the driving mechanism

will be accordingly modified. Belts 11, trav-

eling in grooves in the center piece or divider

and passing around grooved wheels 12and 13 75

on the shafts 4 and 5, are provided for feed-

ing the fruit through the machine and over

and along the sizing devices in the usual man-

ner The rolls 9 are driven by belts 14 from

the shaft 2 and the rolls 10 by corresponding 80

belts 15 from the shaft 3.

As shown, the rolls of each series extend

end to end and parallel with the center piece

8 and are independently mounted, each be-

ing journaled at its ends in brackets I'i, ad- 85

justably secured to the frame, .so that it m;iy

be adjusted toward and from .said center

piece independently of the other rolls. The

distance between the rolls of each series and

the center piece Inereusos progressively from o~

one to the other end of the machine, forming

apertures for the discharge of the fru 1 1, aud by

adjustably mounting the rolls indcpendeuf ly

of one another it -.vill bo seen that tlio.<lis-

charge-aperture for each grade of fruit formed 95

between each roll and the center piece may

be quicklyandconvenicnUy varied to change

the size <^f th(- aperture as desired, thus se-

curing a nicety of adjustment of each roll

without the necessity of varying the position loo

of any other roll. Ileuce the sizes of the dis-

chargo-apcitnres formed by some of the rolls
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may be varied without varying the apertures
formed by the remaining rolls. The opera-
tion of the rolls in forcing the fruit through
the proper apertures will be readily under-

5 stood by those conversant with the art.
The means employed for elTecting the ad-

justment of the brackets may of course have
a wide range of variation in form, construc-
tion, and mode of application. In Figs. 1 to

10 5, inclusive, I have shown one form of ad-
justment, consisting in employing screws 17,
carrying wing-nuts 18, for moving the brack-
ets in one direction or the other to adjust the
rolls independently with relation to the cen-
ter piece 8, the brackets being held and
guided by supports 19, projecting through
slots 20, formed therein.

In Fig. G I have shown a modification iu
the supporting and adjusting mechanism for

2o the brackets wherein each bracket is sus-
pended from the top of the frame and is ad-
justable vertically and laterally of the frame
through the medium of a hanger 21 and ad-
justing-screw 22, each of which is threaded

25 to receive a wing-nut 23, the hanger being ad-
justable in a slot 24 to permit of the lateral
adjustment of the roll. In each case the roll
is independently mounted and adjustable fgr
the purpose set forth. The screw 22 may also

30 have a lock-nut 25.

In the form of adjusting means shown in
Fig. 7 the screw 22 carries a wing-nut 2G,
which is swiveled in a beariug-plate 27, se-
cuv i to the side of the frame and by means

35 of which the screw may be moved inward or
outward to adjust the bracket as desired. I
do not of course limit myself to either of
these modes of adjustment, but reserve the
right to employ any suitable adjusting means

40 for the described purpose. The fruit pass-
ing through the discharge-aoertures falls into
the spouts 28, of which there are as many em-
ployed as there are discharge-apertures. It
will be noted that the rolls are positioned

45 high enough to form no impediment to the
free adjustment of the spouts below to receive
the fruit.

The rolls may all be of the same size or dif-
ferent sizes, as desired.

50 Idlers 29 are provided for adjusting the
belts 14 and 15 to compensate for the adjust-
ment of the rolls and inaintainiucr a desired

I

tautness of the belts.
"

|

From the foregoing description, taken in I

55 connection with the accompanving drawings, '

It is thought that the construction, modeV !

operation, and advantages of the invecoion
jwill be readily apparent without requirlugan

extended explanation.
J

60 Various changes in the form, proportion,
and the minor details of construction may be
resorted to without departing from the prin-
ciple or sacrificing any of the advantages of
this invention, and I therefore reserve to my-

65 self the right to make such changes as fairly
fall within the scope thereof.

Having thus described the invention, what
is claimed, and desired to be secured by Let-
ters Patent, is

—

1. In a fruit-sizing machine, a runway for
the fruit comprising cooperating parallel
members, one of said members consisting of
a series of rolls arranged end to end and dis-
posed progressively at different distances
from the other member, forming communi-
cating fruit -discharging apertures of pro-
gressively-different widths along the length
of the runway, means for adjusting each roll
independently to vary the size of the aper-
ture formed thereby, and means for driving
the rolls, substantially as described.

2. la a fruit-sizing machine, a supporting-
frame, a runway for the fruit comprising co-
operating parallel members, one of said mem-
bers consisting of a series of rolls arranged
end to end and disposed progressivelyat dif-
ferentdistances froratheothermemberjform-
ing communicating fruit- discharging aper-
tures of progressively-different widths along
the length of the runway, brackets carrying
the rolls, means mounted upon the frame for
moving each bracket and adjusting each roll
independently to vary the size of the aper-
ture formed thereby, and means for driving
the rolls, substantially as described.

3. In a fruit-sizing machine, the combina-
tion with a supporting-frame, of a fruit-run-
way formed by a relatively stationary mem-
berand a longitudinal seriesof rollsarranged
end to end at different distances from said
stationary member, thus providing commu-
nicating spaces of progressively-varying sizes
for the discharge of the fruit, means for in-
dependently adjusting the rolls with relation
to said stationary member, means fordriving
the rolls, and means for positively feeding
the fruit along the runway, substantially as
set forth.

4. In a fruit-grading machine, the combina-
tion with a supporting-frame, of a fruit-run-
way comprising a relatively stationary mem-
ber and a series of rolls disposed in parallel
relation to said member and arranged end to
end at different distances from the station-
ary member, forming communicating pas-
sages of progressively-varying sizes along the
runway for the discharge of the fruit, means
for adjusting the rolls with relation t-o the
stationary ;nember, means for driving "said
rolls, and a traveling belt moving in parallel
relation to the stationary member and rolls
/or positively feeding the fruit along the run-
way, substantially as described.

5. la a fruit-grading machine, the combina-
tioii. with A supporting-frame, of a central lon-
gitudinal divider, forming one side of each
of two parallel runways, a series of rolls dis-
posed on each side of the divider and arranged
end to end at different distances from the
divider, forming therewith a runway having
progressively -varying discharge -spaces for
the fruit, means for adjusting the rolls of each

7i
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594
series toward and from the common divider,
means for driving the rolls, and belts dis-

posed on opposite sides of the divider for
positively feeding the fruit along the rnn-

5 ways, substantially as described.
0. In a fruit-sizing machine, the combina-

tion with a supporting-frame, of a longitudi-
nal shaft, transverse shafts, one of which is

adapted to be driven from a siiitable source
io of power, a runway comprising a relatively

stationary member and an adjustable member
connlstiiigof a seiies of rolls arranged paral-
lel there vith and disposed end to end and at
different distances from the stationary mem-

15 ber, means for independently adjusting the
rolls with relation to the stationary member,
means for driviug tlie rolls from the longitu-

dinal shaft, and a belt connected with the
transverse shafts for positively feeding the
fruit along the runway, substantially as set
forth.

7. In a fruit-grading machine, a runway
formed of two parallel members, one of said
members consisting of a series of end-to-end
rolls,brackets carrying the rolls,guides for the
brackets, and means for adjusting the brack-
ets upon the guides, substantially as set forth.

In testimony whereof I have hereunto set
my hand in presence of two subscribing wit-
nesses.

CHAS. RAYBURN.
Witnesses:

John Cadogan,
Wm. H. Mouser.

"|.i
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[Title of Court and Cause.]

PROOFS' TAKEN ON BEHALF OF COM-
PLAINANT FOR USE AT FINAL HEAR-
ING IN THE ABOVE-ENTITLED SUIT
AT TEN O'CLOCK IN THE FORENOON
OF WEDNESDAY, JUNE, 19, 1912, AT THE
OFFICE OF FREDERICK S. LYON, 503-8

MERCHANTS' TRUST COMPANY BUILD-
ING, LOS ANGELES, CALIFORNIA, BE-
FORE EARL CURTIS PECK, NOTARY
PUBLIC IN AND FOR THE COUNTY OF
LOS ANGELES, STATE OF CALIFORNIA,
BY CONSENT.

PRESENT: FREDERICK S. LYON, Esq., on Be-
half of Complainant.

NICHOLAS A. ACKER, on Behalf
of Defendants and GEORGE D.

PARKER Personally.

Whereupon the following proceedings were had

:

[Deposition of Fred Stebler, for Complainant.]

FRED STEBLER, a witness recalled in his own
behalf, being first duly cautioned and sworn to tes-

tify the truth, the whole truth and nothing but the

truth, testified as [611] follows, to wit:

Direct Examination.

(By Mr. LYON.)

Q. 1. You are the Fred Stebler who is the com-
plainant in this suit and who has heretofore testified

in this action ? A. Yes, sir.
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(Deposition of Fred Stebler.)

Q. 2. You heard the testimony of George D.

Parker? A. Yes, sir.

Q. 3. And the testimony of one or two other wit-

nesses in regard to the attempted use of the indi-

vidual adjustable independent roller grader and the

use of such grader without the belt for driving or

rotating the rollers? A. Yes, sir,

Q. 4. Since the giving of such testimony, have you

in any manner verified your testimony in regard to

such matter? A. I have.

Q. 5. What have you done in that regard?

A. I have visited quite a number of packing-

houses using my independent roller sizers and en-

deavored to demonstrate by actual experiment to my
own satisfaction whether or not it is a fact that the

positive driving of these rollers was necessary in

order for the machine to perform its function and in

no case have I been able to find where the discard-

ing of the belt from any one of these rollers seemed

to make any material difference in the operation of

grading fruit on this machine, either as to the sizing

of fruit or the general operation of the machine. In

no case have I been able to find where the machine

would choke up from nondriving of these [612]

rollers, but, on the other hand, I did find that on the

removal of the belt from any one of these rollers, the

roller would continue to rotate when the fruit was
run over it through the action of the fruit itself and
thus enable the machine to perform its function

which it is intended to perform in grading fruit.

Q. 6. You have used in your last answer the term
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''choke up." What do you mean by that term?
A. By this I mean, as I suppose Mr. Parker

meant, that there was no choking or crowding on the

grade-way and that the fruit would carry on by this

nondriven roller through the action of the solid belt

or rope.

Q. 7. Machines in what packing-houses did you
examine ?

A. I examined machines in the packing-house of

the Mountain View Orange and Lemon Growers' As-
sociation, at Upland, and the Stewart Citrus Asso-
ciation at Upland, and the packing-house of the Up-
land Citrus Association, where I believe Mr. Parker
testified he got negative results, and the packing-

house of the Arlington Heights Fruit Company at

Prenda.

Q. 8. Where is Prenda?
A. It is about three miles from the city of River-

side in Riverside count3^

Q. 9. In this last packing-house, were they en-

gaged .in commercially packing oranges at the time?
A. Yes, sir.

Q. 10. What did you do in order to demonstrate
the commercial practicability of the individual ad-

justable independent roller grader of the patent in

suit without [613] the use of means for mechan-
ically turning or rotating the rollers, in this last

packing-house ?

A. I simply removed the small driving belt from
the pulley on the driving shaft and also removed
from this belt the automatic weight tightener so that
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while the belt itself was in contact with the roller,

it was slack and free from the driving shaft, thus

permitting the roller to freely rotate from the slight

action of the fruit against it as it passed over the

grade-wa}^

q. 11. In this particular packing-house what roll-

ers in position along the grade-way did you so try in

the commercial grading of oranges?

A. It was about the second or third roller from

the feed end, that is the end from which the fruit is

fed into the machine.

Q. 12. Who was present during such trial?

A. Yourself, Mr. Arthur P. Knight, who has pre-

viously testified in this case, also a Mr. Whiffin, the

packing-house manager.

Q. 13. To what extent did such roller with the belt

removed rotate during the commercial use of such

machine ?

A. Why it rotated continuousl.y when the fruit

was in contact with it. It would only stop when the

fruit was not in contact with it.

Q. 14. Did you see any difference in the rate of

rotation with or without the belt?

A. Almost the same as when it was positively

driven.

Q. 15. And at Uplands, what roller in the length

of the run-way did you try without the belt thereon ?

[614]

A. Well, at the Mountain View house I think it

was the second or third roller from the feed end of

the grade-way and at the Upland Citrus Association
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it was about the third or fourth roller from the en-
trance to the grade-way and at the Stewart house we
tried rollers at both ends of the machine.

Q. 16. What was the object of trying different
rollers on these different machines ?

A. Merely to determine the proportionate rate of
rotation.

Q. 17. Did it make any difference in the various
operations of the machine which ones of the rollers
were mechanically driven?

A. We could not see that it did.

'Q. 18. If I understand the operation of a fruit
grader, Mr. Stebler, the larger amount of fruit
passes over the rollers at the feed or intake end, is

that correct? A. That is correct.

Q. 19. And if there were to be any crowding of the
fruit it would be more apt to appear at that end?
A. It certainly would.

Q. 20. Have you seen any of the defendant's ma-
chines in operation? A. Yes, sir.

Q. 21. Have you seen any one of them in opera-
tion at the Riverside Heights Orange Growers' As-
sociation's packing-house at Riverside, California?

A. Yes, sir.

Q. 22. When did you last see them in operation?
A. / week ago to-day I believe it was, which would

be [615] the twelfth.

Q. 23. In the presence of whom ?

A. In the presence of yourself and Mr. Knight.

Q. 24. What was the object of such inspection?
A. Well, this inspection was made with the idea
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of verifying to our own satisfaction the comparison

between defendant's machine and my owm,

Q. 25. Were they commercially packing oranges

at that time % A. Yes, sir,

Q. 26. Did you observe anywhere else on that day,

or the day previous, the operation of the Parker ma-
chine involved in this litigation ?

A. Not on that day; no.

<5. 27. At the Riverside Heights Orange Growers'

Association's packing-house at Riverside, to which

you last referred, at one end of the packing-house

they also have one of your graders built under the

patent here in suit, have they not? A. Yes, sir.

Q. 28. Did you observe the operation or rate of

rotation of; the rollers in your machine with that in

the Parker or defendant's device at that time?

A. Yes, to this extent that taking my machine with

the belt off the roller, that is with the roller nonposi-

tively driven, the rotation of the roller in my ma-

chine and the rotation of the roller in Parker's ma-

chine at approximately the same given point, or near

the intake end, the rate of rotation was approxi-

mately the same.

Q. 29. Referring now to the Parker machine

which you say [616] you saw in operation on

Wednesdaj^, June 12th, at the Riverside Heights

Orange Growers' Association's packing-house at

Riverside, California did you notice particularly the

action of the individual independent adjustable roll-

ers in that device % A. Yes, sir.

Q. 30. Were these rollers stationary or in motion?
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A. They were only stationary when there was no
fruit running against them.

Q. 31. And what did you observe in regard to the
first two or three rollers toward the intake end?

A. They were in continuous rotation as long as
there was any fruit running over them.

Q. 32. In what direction was this rotation with
reference to the axes of the rollers and with respect

to the longitudinally traveling belt ?

A. The top of the roller turned outward or away
from the traveling belt, the same as in my machine.

Q. 33. You say, "the same as in my machine."
Do you mean the machine of the patent in suit?

A. Yes, sir.

Q. 34. And the same as the rollers are driven in
such machine when the little cross-belts are used?
A. Exactly.

Q. 35. Did you observe whether in the Riverside
Heights Orange Growers' Association's machines
there were one or more than one of these individual
rollers for a given fruit bin ?

A. Why my observation in this case was that in
some bins [617] there was one roller and some-
times two rollers to a given fruit bin on the same ma-
chine, that is I should say on the same side of the

machine on the same grade-way.

Q. 36. And how many in all of these machines
were there in the packing-house of the Riverside
Heights Orange Growers' Association at Riverside?

A. Six, I believe.

Q. 37. And how many of these machines were
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there in that house at the time of the commencement

of this suit? A. One.

Mr. ACKER.—What machines are you referring

to Mr. Stebler, when you say six?

A. The machines manufactured by the defendant.

Mr. ACKER.—That is, there are six of the

Parker machines?

A. Yes, sir.

Q. 38. Do you know when the other five of these

machines have been installed?

A. Not exactly, but it is within the last year.

Q. 39. Since this suit was commenced ?

A. Since this suit was commenced.

Q. 40. Since giving your testimony before in re-

gard to the filler sticks, have 3^ou made any investi-

gation in regard to that matter ? A. Yes, sir.

Q. 41. Where and to what extent?

A. Well, I believe in my previous testimony I tes-

tified that I knew where they had been used in the

Stewart packing-house at Upland.

Q. 42. This packing-house is the one where Mr.

Parker [618] testified that an attempt had been

made to use the rollers without positively driving

them?

A. No, sir, that is not the packing-house.

Q. 43. Well, proceed with your answer.

A. So when I was over there lately investigating

this matter further I inquired into this matter of

these filler sticks and a foreman in charge of these

machines showed me how and where they were used.

He did not happen to be using them that day, but
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he said he often used them when he had occasion to

and that he would probably use them the next day.
He showed me the device where he had it laid aside
for safekeeping and he also put it into the machine
and showed me how he used it.

Q. 44. Were the machines in commercial opera-
tion at that time ? A. Yes, sir.

Q. 45. Who were present?

A. Yourself and Mr. Knight.

Q. 46. That was on Wednesday the twelfth day of

June, 1912? A. Yes, sir.

Q. 47. Describe this filler stick construction as it

was shown to you by the person referred to.

A. It was nothing more than an ordinary pine
stick made out of a car strip, I believe, such as he
made himself with a hatchet and nails. He had
taken the trouble to face it or give it a covering

where the fruit would come in contact with it with
leather and he simply laid it into the bottom of the

grade-way of the sizing machine between [619]

the travelling belt and the independently adjustable

roller in such a way that the fruit where it came in

contact with the traveling belt would not pass
through the aperture on this particular grade-way
when the stick was inserted, and therefore would
have to be carried to the next roller. The function
of the stick, therefore, was to close up this grading
aperture and constitute a nongrading space, in the

manner indicated, by carrying the fruit to the next
roller and had the same effect as to close in the roller.

Q. 48. Can you state why this foreman of this par-
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ticular packing-house preferred to use this filler

stick instead of closing in the individual roller by-

independent adjustment?

A. Because he could place or replace the filler stick

quicker than he could adjust or close in the roller.

It is therefore merely a matter of saving time.

Q. 49. If I understand .you correctly, the same re-

sult could be secured by closing in the individual

roller by the independent adjustment?

A. Yes, sir, and this foreman, I think, so under-

stood it, but, as I said, he used the stick for conven-

ience.

Q. 50. Who was this foreman ?

A. His name was Mr. Allen. I do not know his

initials.

Q. 51. Did you have any conversation with him in

regard to the use of the roller without the belt?
A. Yes, sir.

Q. 52. To what extent?

A. I simply asked him the question whether in the
course [620] of his use of these machines he had
had the belts break on the rollers at any time, or any
other stoppage of the driving of the rollers and if so,

what the results were, and he stated that, of course-
Mr. ACKER.—We object to what Mr. Allen

stated, as hearsay evidence.

A. (Con.) Where the belts would break occa-

sionally, he always made it a point to repair them as
soon as he could get at it, but that this nondriving
of the roller did not necessitate stopping the ma-
chine until the belt could be fixed, as the machine
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would continue to operate commercially pending his

convenience.

Q. 53. What, Mr. Stebler, is the reason for using

a moA^ng or rotating member as one side of the fruit

run-way in an orange grader?

A. To prevent pinching the fruit.

Q. 54. Will you explain a little more what you

mean by preventing pinching the fruit?

A. Well, in all fruit graders of this type, having

a traveling longitudinal conveyor, the object of

which is to carry the fruit longitudinally^ along the

machine, the action of this conveyor, or rather the

action of the fruit on the conveyor is through the

mere force of gravity itself to wedge under or be-

tween this traveling conveyor and the opposing mem-
ber. I suppose the correct way to state it would be

this: The conveyor being in contact with onl}^ one

side of the oranges, tends to roll them lengthwise of

the machine and naturally this rolling motion if car-

ried far enough must either crush the fruit in its

[621] attempt to work down and under or between

the grading members or something else has to give

way, but the rotative motion imparted to it by a

rotating member in opposition to the traveling con-

veyor tends to prevent this crowding or pinching,

hence, either a positively driven rotative member or

a member free to rotate through this squeezing ac-

tion itself is necessar}^

Q. 55. In both the device of the patent in suit as

you have manufactured them for years, and in the

Parker machine, used by defendants, the traveling
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belt is arranged below the center of the axes of the

rollers, is it not ?

Mr. ACKER.—We object to that as leading.

A. No, while this is true in the Parker machine,
it has not been the practice with us.

Q. 56. Where, in the machine of the patent in suit,

as manufactured by you, do the oranges bear on the

rollers with relation to the axes of the rollers ?

A. On the side next the traveling belt.

Q. 57. I mean with respect to the axes. Is the

point of bearing above or below the center of the

axes?

A. Well, that depends on the point on the machine.
The larger the fruit, of course, the higher it will ride

on the rollers, so that until the fruit is about ready
to drop through the aperture, it is bearing on the

roller above its axis, that is when considered in a

horizontal plane.

Q. 58. And what is the tendency of the longi-

tudinal traveling of the belt with respect to the

oranges resting on the roller? [622]

A. The tendency, of course, is to wedge the oranges
in between the belt and the roller.

Q. 59. Is the tendency to force the orange down
or up?

A. The tendency is to force the orange down, of

course.

Q. 60. That depends, does it not, upon the position

of the oranges on the roller ?

A. Well, the extent of that force depends on the

position of the oranges on the roller.
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Q. 61. Why, then, if the tendency is to force the

orange down, why does not the roller tend to rotate

downward when it has no belt on it ?

A. Because the pressure of the orange is above the

axis of the center of the roller.

Q. 62. And in practical operation, according to

your observation, this tendency results in the rota-

tion of the rollers, where no belt is used ?

A. Yes, sir.

Q. 63. And that rotation was upward and away
from the belt ? A. Yes, sir.

Q. 6C Is that also true of the defendant's grader?
A. Yes, sir.

Q. 65. Did you observe in the Riverside Heights
Orange Growers' Association's packing-house, at

Riverside, on June 12th, 1912, any tendency of the

oranges to pinch between the belt and the rollers ?

A. Yes, sir.

Q. 66. To what extent ?

A. To the extent that it rotated the rollers. [623]

Q. 67. Was it apparent whether there was more
or less pinching than in the device of the patent in

suit then when the rollers were power driven ?

A. Well, I think it was more.

Q. 67. What reason have you for continuing to

provide the rollers of the patent in suit with the belt

means for positively rotating the rollers ?

Mr. ACKER.—By the use of the word "continu-

ing," Mr. Lyon, in your last answer, do you mean
to imply that the complainant, at any time, ceased
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to supply the machines with the drive means re-
ferred to ?

Mr. LYON.—Let the witness answer counsel's
question.

Mr. ACKER.—I am asking counsel, not the wit-
ness.

Mr. LYON.—Let the witness answer the question.
WITNESS.-^Shall I answer your question, Mr.

Lyon, or his question ?

Mr. LYON.—Answer his question.
A. We have always built them with the power

driven rollers.

Q. 68. Now, answer my question with regard to
the reason for so doing.

A. We prefer to employ this means for the reason,
if for no other reason, that it takes away the ex-
cessive friction or pressure on the oranges necessary
to turn the rollers. As a whole, we are positive that
the power or positive driving of these rollers reduces
to the minimum all tendency to pinch the fruit.

Q. 69. Then, if I understand your answer cor-
rectly, based upon your experience, the positively
driven roller is [624] superior in its action?
A. Yes, sir, I so testified.

Q. 70. But that is not a necessity in either the
commercial or mechanical operation of the machine?
A. No, not necessary.

Q. 71. I show you Defendants' Exhibit ''Wood-
ward Patent," being letters patent of the United
States number 466,817, dated January 12, 1892, and
will ask you if you are familiar therewith ?
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A. I am.

Q. 72. And also Defendants' Exhibit "Cerruti

Patent," being letters patent of the United States

number 534,783, dated Februarj^ 26, 1895, and ask

you if you are familiar therewith ? A. I am.

Q. 73. What machine or devices do these patents

illustrate ?

A. They illustrate the so-called rope grader or

sizer.

Q. 7S. Have you ever had any connection with the

manufacture of such sizers? A. Yes, sir.

Q. 76. To what extent and when 1

A. I acquired the rights of these patents in 1899

and have manufactured a great many of them since

that time.

•Q. 77. Prior to the time then that you acquired

the title to the Defendants' Exhibit "Ish Patent,"

being letters patent number 458,422, dated August

25, 1891, you had obtained these two patents. Defend-

ants' Exhibits "Woodward Patent" and "Cerruti

Patent"? A. Yes, sir. [625]

Q:. 78. And that was prior, of course, to the time

that you acquired the patent in suit ? A. Yes, sir.

Q. 79. Did either of these patents ever give you

any suggestion in making the device of the patent in

suit? A. No, sir.

Q. 80. The devices of these patents. Defendants'

Exhibit "Woodward Patent" and "Cerruti Patent,"

have been substantially displaced in the market by

the device of the patent in suit, have they not ?

A. Yes, sir.
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Q. 81. Were there any means, Mr. Stebler, in

either of these patents, Defendants' Exhibit "Wood-
ward Patent" or Defendants' Exhibit "Cerruti

Patent," for independently adjusting the individual

grades of fruit? A. No, sir.

Q. 82. I show you Defendants' Exhibit "Ish

Patent," being letters patent of the United States

number 458,422, and ask you if you are familiar

therewith? A. Yes, sir.

Q. 83. I believe you and your partner, Austin A.

G-amble, brought suit in the United States Circuit

Court in the Southern District of California, South-

ern Division, against the H. K. Miller Manufactur-

ing Company on that Ish patent? A. Yes, sir.

Q. 84. And secured a decision sustaining same?

A. Yes, sir.

Q. 85. As to the first, second, third and fourth

claims? [626] A. Yes, sir.

Q. 86. Are there any means shown in this Ish

patent for separately and independently adjusting

the several grades of fruit ? A. No, sir.

Q. 87. The roller must be adjusted as a whole, if

it is adjusted at all? A. Yes, sir.

Q. 88. This is the patent on what has been re-

ferred to in the testimony as the California grader?

A. Yes, sir.

Q. 89. Did this patent, taken alone, or in connec-

tion with either the Cerruti patent or Woodward
patent, suggest to you, while you were manufactur-

ing the device of either of such patents, the independ-

ently adjustable individual roller? A. No, sir.
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Q. 90. The suit on the Ish patent, to which I have
referred was in 1904, w^as it not? A. I think so.

Q. 91. Decided along in the spring of 1905 by
Judge Wellborn?

A. It was about that time. I couldn't remember
the date exactly now.

Q. 92. And at that time you were familiar with all

of the patents which have been offered in evidence by
the defendants herein, w^ere you not ? I hand you a
list of them so that you can tell.

A. Yes, sir. [627]

Q. 93. And had been for some considerable time
prior thereto ?

A. Yes, sir. I have studied them, I think all of
them.

Q. 94. While you were manufacturing the Califor-
nia grader Defendants' Exhibit "Ish Patent," you
were familiar wdth Defendants' Exhibit "Ellithorpe
Patent," being letters patent number 399,509, dated
March 12, 188&? A. Yes, sir.

Q. 95. Did this patent, in connection with the Ish
patent or any of the others that I have referred to,

suggest the independently adjustable individual
roller grader to you ? A. No, sir.

Q. 96. You were familiar, prior to 1901, with the

Jones patent, Defendants' Exhibit "Jones Patent of

1894," being letters patent number 529,032?

A. Yes, sir.

Q. 97. Did that patent suggest to you the inde-

pendently adjustable individual roller construction

of the patent in suit? A. No, sir.
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Q. 98. And were you prior to 1901 also familiar

with the Defendants' Exhibit "Fleming Patent,"

being letters patent number 475,497 ? A. Yes, sir.

Q. 99. Did the construction or mode of operation

therein set forth suggest to you the individual ad-

justable independent roller construction, of the

patent in suit ? A. No, sir.

Q. 100. Were you, prior to 1901, also familiar

with the [628] patent to Maull, Defendants' Ex-

hibit "Maull Patent," being letters patent number
673,127? A. Yes, sir.

Q. 101. Did anything in the description or draw-

ings of said patent suggest to you the independently

adjustable individual roller construction of the

patent in suit? A. No, sir.

Q. 102. I show you the Jones patent, Defendants'

Exhibit "Jones Patent," being letters patent num-
ber 430,031, and ask you if you were familiar with

that prior to 1901 % A. Yes, sir.

Q. 103. Did that patent, or anything connected

therewith, either alone or in connection with any of

the other patents, suggest to you the independent ad-

justable individual roller construction of the patent

in suit ? A. No, sir.

Q. 104. I also show you Defendants' Exhibit

"Jones Patent No. 2," being letters patent number
442,288, dated December 9, 1800, and ask you if you

were familiar with that patent prior to 1901 %

A. Yes, sir.

Q. 105. Did anything in that patent, taken either

alone or in connection with any of the other patents
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offered in evidence by defendants suggest to you the
independently adjustable individual roller construc-
tion of the patent in suit ? A. No, sir.

Q. 106. I show you Defendants' Exhibit "Burke
Patent," [629] being letters patent number
482,294, and ask you if you were familiar with that
patent prior to 1901 ? A. Yes, sir.

Q. 107. Did anything in that patent, either in the
specifications or drawings, suggest to you the inde-
pendent individual adjustment of the rollers of the
construction as illustrated in the patent in suit, eithe
taken by itself, or such Burke patent taken in connec
tion with the others, or any of the other patents
offered in evidence by the defendants ?

A. No, sir.

Q. 108. I also show j^ou Defendants' Exhibit
''Huntley Patent," being letters patent number
538,330, and ask you if you were familiar with that

patent prior to 1901 ? A. Yes, sir.

Q. 109. Did anything in that patent, either in the

specifications or the drawings thereof, either alone
or taken in connection with any one or all of the

other patents introduced in evidence by the defend-

ants, suggest to you the independent roller individu-
ally adjustable, of the construction of the patent in

suit? A. No, sir.

Q. 110. I show you Defendants' Exhibit "Hutch-
ins Patent No. 2," being letters patent number
465,856, and ask you if you were familiar with that

patent prior to 1901 ? A. Yes, sir.

Q. 111. Did anything in the specifications or
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drawings of this patent, taken alone or in connection

with any of the other patents offered in evidence by
defendants, suggest to you at any time the inde-

pendently adjustable [630] individual roller con-

struction of the patent in suit ? A. No, sir.

Q. 112. I show you Defendants' Exhibit "Bailey
Patent," being letters patent number 671,646, and
ask you how long you have been familiar with that

patent ?

A. I think I noticed this when it first came out,

that is when the patent first came out.

Q. 113. That was in 1901?

A. About that time, yes, sir.

Q. 114. Did you ever see a machine like that ?

A. Yes, I have. Well, not exactly like that ; no.

Q. 114. In what respects was it different or sim-

ilar?

A. Well, the machine I saw I don't think had the

little roller devices on the grading members.

Q. 115. Otherwise it was substantially the same?
A. Yes, substantially the same.

Q. 116. Where did you see such machine ?

A. It was in a store here, evidently offered for

sale.

Q. 117. That was in what year ?

A. Why, I think it must have been along about

1902, somewhere along there, that I saw that ma-
chine there.

Q. 118. Do you know whether any such machines
were sold or placed in use ?

A. I never saw one in use.
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'Qi. 119. Do you know wliether any of them were
ever installed '? A. No, sir.

Q. 120. You say they were offered for sale here in

Los Angeles? [631]

A. I said I saw it in a store here, standing among
a lot of other machinery, which by the way, was a

machinery store, then conducted by a man named
Wickson, in which he had for sale all kinds of imple-
ments, principally pertaining to products of the soil.

In addition to this particular orange sizer he had two
others and garden tools and minor details and such
like, and whilel did not question anyone in the store,

I assumed, from the fact that it was there on exhibi-

tion, evidently a complete machine, it was offered for
sale.

Q. 121. In your various trips throughout the

orange packing industry throughout California,

have you ever seen, in any packing-house, a machine
like this patent. Defendants' Exhibit "Bailey
Patent"?

A. No, sir; I have never seen or heard of anything
like that being used.

Q. 122. Was it in 1902, according to your best rec-

ollection, that you first saw them ?

A. About that time.

Q. 123. Was that prior, or subsequent, to your ac-

quisition of the patent in suit?

A. I think it was subsequent to my acquisition of

the patent in suit.

Q. 124. What would you say as to the commercial

practicability of a device constructed in accordance
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with Defendants' Exhibit "Bailey Patent"?

A. Well, speaking from my knowledge and ex-

perience in this line, I would say that, while it might

be possible to use the machine, yet I don't believe

it could ever be made a commercial success. [632]

Q. 125. What reason have you for such conclu-

sion?

A. Well, the construction of the machine is such,

as it is shown in this patent, as to make the use of it

on any kind of fruit, other than potatoes, or some-

thing that has a very hard rind on it, so deterimental

to ihe fruit as to be almost suicidal.

Q. 126. What do you mean by "almost suicidal"?

A. I believe that fruit run through this machine,
unless it was as hard as billiard-balls, that it would
be ruined.

Q. 127. Why?
A. Well, the device as shown here would masticate

the rind, injuring it to such extent that it would be

unmarketable, and if the rollers were not used, the

chances are it would be crushed or injured to such
an extent as to be unmarketable.

Q. 128. If the rollers were used, what have you to

say in regard to it ?

A. The sharp edges of this device, presented

against the rind of the fruit, would undoubtedly
puncture the rind and cut it.

Q. 129. What have you to say regarding the prob-

able capacity of a machine of this construction ?

A. The capacity would be entirely too small for
any orange packing-house.
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Q. 130. Why?
A. Because they could not get fruit enough

through it to make it worth while, for they couldn't

get packers enough around it to pack up a car and

get it ready for market in sufficient time to be com-

mercially practical. [633]

Q. 131. Would such a machine occupy more or

less space than a machine of the construction of the

patent in suit ?

A. As shown here it would take less space than the

patent in suit.

Q. 132. Supposing such a machine were built of

the requisite size to grade ten grades of fruit, would

it occupy greater or less space than a machine of the

construction of the patent in suit ?

A. Well, a machine built on the lines laid down in

this patent, large enough to procure the equivalent

in space, including bins, of one of the patent in suit,

would be unwieldy and would be impractical as to

construction and maintenance.

Q. 133. I show you copy of Letters Patent number
726,756, dated April 28, 1903, to Charles Eayburn,

for Fruit Grader, the same forming part of De-

fendants' Exhibit ''File-Wrapper Rayburn Appli-

cation for Letters Patent," and ask you if you are

familiar with this patent? A. Yes, sir.

Q. 134. How long have you been familiar vdth it ?

A. I came in contact with this patent before it

was issued in an interference proceeding between it

and the patent in suit.

Q. 135. Then the interference between the Re-
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issue Application or Robert Strain, referred to in

the Bill of Complaint, and the application of Charles

Rayiburn, was in relation to this patent number

726,756? A. It was.

Q. 136. Do you know who now owns whatever

title there may [634] be left in this Rayburn

patent? A. I do.

Q. 137. Who owns it? A. Myself.

Q. 138. And when did you acquire it ?

A. At the termination of this interference pro-

ceeding.

Q. 139. That was in 1905?

A. Aibout that time, yes.

Q. 140. Mr. iStebler, some of the witnesses for de-

fendants in this suit have referred to an overhead

system. Do you know anything about such a sys-

tem? A. Yes, sir.

Q. 141. Was that also covered by the patent to

Rayburn? A. Yes, sir.

Q. 142. You acquired it at the same time that you

acquired the Rayburn patent last referred to?

A. Yes, sir.

Mr. LYON.—If you want to know the exact date,

it was June, 1905. I have the original assignments

here if you want them.

Mr. ACKER.—I do not care to see them. I only

wanted to know about the date.

Q. 143. What was the construction of such an
overhead system?

A. Merely as a distributing means from the sizer.

Q. 144. To what extent were such overhead svs-
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terns in use ?

A. There were quite a number of them put into
use when it first came out, but it was found they
were impractical and the use has been discontinued
[635]

Q. 145. Based upon your experience, both in the
commercial use and in the manufacture of fruit
graders, would it be practical to utilize a grader in
which one side of the fruit run-way was composed
of a moving belt and the other a stationary grading
member? A. No, sir.

Q:. 14'6. Upon what do you base such conclusion
Mr. Stebler?

A. On the theory that I advanced previously in
this present hearing in answer to a question—on the
ground that the action of the conveyor carrying the
fruit through the machine and rolling it against the
stationary opposing member tends to work it in,

wedge it in and crush it.

Q. 147. Do you know of any commercial trial of
any such machine ?

A. Yes, I have made experiments along that line
myself to satisfy me of that fully.

Q. 148. Have you any personal knowledge of any
commercial attempt to use any such machine ?

A. Yes, sir. Mr. Stevenson, of Riverside, under-
took to construct a machine along that line and
failed.

Q. 149. I show you a photograph and ask you if

you know what that represents ?

A. That represents Mr. Stevenson's first machine.
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Q. 150. That is a true photograph of it ?

A. Yes, sir.

Q. 151. That is the machine you referred to in

your previous answer "? A. Yes, sir.

Mr. LYON.—We ask that this photograph be

marked "Complainants' [636] Exhibit "Steven-

son Machine," and olfer it in evidence.

Mr. ACKER.—We object to the introduction of

the exhibit as incompetent, irrelevant and imma-

terial.

Q. 152. And where, Mr. Stebler, was this machine

commercially tried?

A. In the packing-house of Worthley and Strong

Fruit Company, at Riverside.

Q. 153. What became of the machine?

A. The machine in its modified form is still there.

Q. 154. What modification was made in it?

A. The stationary opposing member had to be

discarded and a rotating member substituted.

Q. 155. Was that rotating member power driven?

A. Yes, sir.

Q. 156. The stationary members that you refer to

are indicated in this photograph and shown therein

at the sides of the belt?

A. And slightly above it.

Q. 157. You are familiar with the defendants'

machine, are you not? A. Yes, sir.

'Q. 158. Will you please compare the elements of

this machine, so far as the grading of the fruit is

concerned, with the defendants' machine. (Refer-

ing to machine shown in Complainant's Exhibit
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"Stevenson Machine.")

Mr. ACKER.—Objected to as incompetent, irrele-
vant and immaterial, as not tending to prove any of
the issues of this controversy.

A. This machine (referring to machine of Com-
plainant's [637] Exhibit "Stevenson Machine"),
the traveling member, or belt, seems to be identical
with the defendants' machine, buf there is here
shown, instead of the independent rollers or rotating
members in the defendants' machine, a stationary or
approximately rigid member in the grade-way, in
opposition to the traveling belt.

Q. 159. Were these rigid members in the original
Stevenson machine independently adjustable?
A. Yes, sir.

Q. 160. Where is that adjustability shown in the
photograph?

A. By bolts and so forth shown at the top as the
adjusting means.

Q. 161. There being one at each end of each rigid
roll or bar? A. Yes, sir.

Q. 162. You say that they were compelled to sub-
stitute for such rigid and nonrotating member a
rotating member ? A. Yes, sir.

Q. 163. Why?
A. Because the machine, when put to the commer-

cial test proved a failure with the rigid members in

opposition to the belt for the reason that fruit would
squeeze in between the belt and the rigid member so

as to crush the fruit or remove the belt from its sup-
porting element.
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Q. 164. In what way did it remove the belt from

the supporting element, or tend thereto?

A. Crowded it off, pushed it upward above the

apex of; [638] the angle over which it traveled or

out from under the fruit.

Q. 165. Now, referring to defendants' machines

and particularly those which you saw on June 12th,

1912, at the Eiverside Heights Orange Growers' As-

sociation packing-house at Riverside, w^hile in com-

mercial use, I believe you stated that the first few

rollers were in continuous rotation 1

A. Yes, just as long as there was any fruit running

past them.

Q. 166. Based upon your experiences in the manu-

facture and use of fruit graders and also the experi-

ence of parties with this Stevenson machine, like

illustrated in Complainants' Exhibit "Stevenson

Machine," are you able to state whether or not the

particular machines or similar machines would be

a commercial success without such rotating rollers?

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial.

A. It would not be a success without some rotat-

ing means to prevent the pinching of this fruit be-

tween the traveling belt and the opposing member.

Q. 167. The flat belt instead of the round rope belt

which is show^n in the drawings of the patent in suit,

is shown, in the Defendants' Exhibit "Ish Patent,"

is it not, as a part or member of, the fruit run-way ?

A. Yes, sir.

Q. 168. And was known as a mechanical equiva-
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lent for the round belt when you first entered the field
of manufacture of fruit graders in 1889 or 1890?
[639]

A. So far as myself was concerned, yes, but the
fact that a belt is round or flat, so long as it is a belt
or runs over pulleys, it is always a belt in mechanics.

Q. 169. Some questions were asked the witnesses
on behalf of defendants as to the presence of a
grooved guide for the belt in the defendants' ma-
chines. Have you examined the machines in the
Riverside Heights Orange Growers' Association at
Riverside, since the giving of such testimony by de-
fendants

'
witnesses and with relation to such fact?

A. Yes, sir.

Q. 170. What did you find?

A. There is a groove at the apex of; the angle or
ridge over which this belt travels and which is so
constructed as to enable it to act as a guide for this

traveling belt.

'Q. 171. Is the member in which such grooved
guide is present, a movable or nonmoving member?
A. It is a nonmoving member.

Q. 172. And what, Mr. Stebler, is the purpose in

these machines of the defendants' construction, of

the use of such guide and groove ?

A. Ostensibly it is there as merely a relief or de-

pression for the chain, which is fastened to the cen-

ter of this belt to run in, but I think mechanically
it has the purpose of serving as a guide to keep this

traveling belt in alignment over the ridge or apex
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of this nonmovable support over which the belt

travels.

Q. 173. Why do you give that as your conclusion
or opinion? [640]

A. For the reason that unquestionably if there
was no such groove there or chain running it to
which the belt it attached, the belt would, of its own
accord, get out of alignment, that is, it would hang
over farther on one side than the other, which tend-
ency would be increased, for instance, if it was un-
equally loaded, that is, if; one side of the belt were
carrying a load and the other side were not, on the
double grade-way machine the tendency would be, if

this groove and guide were not present, for the belt
to work over and up from| under the fruit, this would
be particularly true in the single grade-way machine.

iQ. 174. The belt in the device of the patent in suit
runs in a grooved guide, does it not? A. Yes, sir.

Q. 175. What is the object of the grooved guide in
the nonmovable member of the device of the patent
in suit?

A. To hold the belt up in proper alignment and
carry the pressure of the fruit against it.

Q. 176. Will you compare the function of that
grooved guide with the belt of the construction of
the patent in suit with the grooved guide which you
have referred to in the defendants' machines?
A. The functions are identical.

Q. 177. And as to the manner of; performing the
functions? A. That is also identical.

Q. 178. Then I am correct in stating that the
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grooved guide in both the machine of the patent in

suit and in [641] defendants' machines are sub-
stantially the same and perform their functions in

substantially the same manner? A. Yes, sir.

Q. 179. You have heard the testimony of George
D. Parker, the defendant, and the testimony of Mr.
Cobb, who was called as an expert on behalf of de-
fendants, have you not ? A. Yes, sir.

Q. 180. What have you to say in regard to their
testimony in regard to the defendants' machines not
embodying end-to-end rollers?

A. Personally, I can't see their ground for that
statement.

Q. 181. Having heard both the testimony of Mr.
Parker and Mr. Cobb and their reasons for their tes-

timony, do you agree or disagree with their state-

ment that the defendants' machines do not contain
end-to-end rollers ?

A. I certainly disagree with them.

Q. 182. And .you see nothing in their testimony
to cause you to change the conclusion which you have
reached that defendants' machines contain end-to-

end rollers?

A. No, sir, I see nothing in their testimony to

convince me of the correctness of their position.

Q. 183. What percentage of the California grad-

ers have been replaced?

A. Practically all of them.

Q. 184. And by what have they been replaced ?

A. With machines of the independent adjustable

roller.
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Q. 185. Manufactured under the patent in suit %

A. Either that or manufactured by the defendant
[642]

Q. 186. You have heard the defendants' statement
as to the number of machines he has manufactured?

A. Yes, sir.

Q- • During the same period of time, how
many of the machines of the patent in suit have you
installed?

A. I can recall a hundred and fifteen.

Q. 187. George D. Parker is your principal com-
petitor in this line of business? A. Yes, sir.

Q. 188. You have noticed the statement in the tes-

timony ofiMr. George D. Parker that in the defend-
ants' machines each roller formed a distinct and sep-
arate sizer. Do you agree with that statement ?

A. No, sir.

Q. 189. Why not?

A. Well, I take it when he made that statement
that he meant a separate and distinct sizing machine,
which is obviously impossible, if the statement was
to be taken literally, and also that each grading roller

is a sizer by itself is meant that it is a sizing element
by itself, is no more true than it is in my machine
or any other machine.

Q. 190. In other words, any grader that will grade
the fruit into two sizes only, one going through the

apparatus and the other over the end of the ma-
chine, would be, in the meaning of your last answer,

a fruit sizer? A. Yes, sir.

Q. 191. And each roller of the patent in suit would
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be a distinct sizer? [643]

A. No, it would not be a distinct sizer, it would be

a distinct sizing element.

Q. 192. Assuming that Mr. Parker meant a dis-

tinct sizing element, then each roller of the patent

in suit would be a distinct sizer in the same sense ?

A. In the same sense, j^es.

Q. 193. You have heard the testimony in regard

to the longitudinal adjustment of the rollers in the

defendants' machine and have noticed such machines
in operation. What have you to say in regard

thereto ?

A. Well, while it is possibly a fact that the rollers

are longitudinally adjustable, I fail to see any great

advantage in this, for the reason that this adjust-

ment is quite limited so far as results are concerned.

Q. 194. Mr. Parker in his testimony has stated

that they get fifty per cent more bin-room with the

defendants' sizer. Have you made any observation

in regard to that fact ?

A. Well, that statement is in error.

Q. 195. Why?
A. Well, assuming that his machines are the same

length as mine, and they usually are approximately,

that would be impossible for the reason that they are

almost as wide as mine are.

Q. 196. Then, practically there is no difference in

the bin-room %

A. There may be some difference, but not fifty per

cent.

Q. 197. To what extent?
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A. Well, I haven't measured his bins to know their

exact [644] width, and looking at them, of course,

I can see that they are a little narrower than mine,

but it could not be more than twenty-five per cent,

I don't think.

Q. 198. It has been shown in evidence, Mr. Steb-

ler, that you own 'both the patent for the California

sizer, Defendants' Exhibit "Ish Patent," and the

patent in suit. What effort, if at all, did you make
to replace or discontinue the sale of the California

sizers ?

A. As a matter of fact, the patent on the Califor-

nia sizer has run out and has been for a year or two,

but prior to that I made absolutely no effort to in-

fluence the customer in any manner whatever. In

fact, I would prefer to make the California sizer as

a matter of cost to me. Of course, in consulting a

customer's welfare, and knowing the advantages in

favor of the independent roller machine, I could not

influence him either way beyond explaining the

merits of the two machines and in letting him take

his own choice remembering, of course, that the

machine with the independent adjustable rollers

would cost him probably twice as much as the Cali-

fornia grader, and almost invariably when I had oc-

casion to make this explanation to a customer, he

chose the more expensive machine.

Q. 199. Do you know the reason for such choice?

A. Because he knew it was much the best.

Q. 200. And due to what?

A. Due to the independently adjustable rollers
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and means by which he could vaiy the sizes, which

he could not do in the older machine. [645]

Q. 201. Is this independent adjustability of the

rollers used in the commercial grading of oranges'?

A. It is of the utmost importance and is used

every day, more or less in every machine.

Q. 202. You have heard the testimony of some

witness, I think Mr. Parker himself, who stated that

this individual adjustment is seldom used? Do you

agree Avith that statement? A. No, sir.

By consent the taking of the depositions was at

this point continued to meet at the office of the clerk

of the United States District Court, in Los Angeles,

California, at two o'clock P. M. of the same day.

At the office of the clerk of the United States Dis-

trict Court, in the Federal Building, in the City of

Los Angeles, California, pursuant to the above con-

tinuance, and with those persons present as noted at

the beginning of the taking of these depositions, and

at the hour of two o'clock P. M. of the same da.y, the

following proceedings were had

:

FRED STEBLER, recalled as a witness in his

own behalf, testified as follows, to wit

:

Direct Examination (Con.).

(By Mr. LYON.)
•Q. 203. Mr. Stebler, look around you and see if

you can produce an illustrative model which will

illustrate the device of the patent in suit, illustrated

both with and without the individual belts for driv-

ing the rollers? A. Yes, sir. [646]

Mr. LYON.—We ask that the device produced b}"
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the witness be marked "Complainants' Exhibit II-

histrative Machine, '

' and offer the same in evidence.

Q. 204. I notice, Mr. Stebler, that this device

which you have produced shows two longitudinally

moving ropes on one side of which are a series of

rollers having driving belts, each of these rollers

being individually adjustable toward and from the

rope. Is that portion of the machine in compliance

with the specifications and drawings of the patent

in suif? A. Yes, sir.

Q. 205. And is this machine an operative size %

A. Except for length it is, yes.

Q. 206. You mean the length of the rollers'?

A. Total length of the machine and length of the

rollers.

Q. 207. As far as the diameter of the rollers is

concerned, is it full sized? A. Full sized; yes.

Q. 208. On the opposite side of this illustrative

machine, I notice that there are mounted three roll-

ers loosely mounted to rotate, but having no belt for

rotating them. What does this illustrate %

A. Those illustrate the grade-way the same as on

the belt-driven side, except that the rollers are not

belt-driven.

Q. 200. The grooved guide that we have been re-

ferring to is the groove in which the belt lies, in this

illustrative machine ?

A. In which the longitudinal belt lies, yes.

Q. 210. And the purpose, you say, of this device

is to simply form a guide and rest for the belt and

keep the [647] belt from being forced out of posi-
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tion ? A. Yes, sir.

Q. 211. I now call your attention to a second
model and ask you if you know what it is?
A. Yes, sir.

Q. 212. What is it?

A. That is a model or exhibit used in a suit which
I was plaintiff against the Pioneer Fruit Company
a year ago.

Q. 213. Suit number 207 of the Northern Division
of the Southern District of California, wherein Fred
Stebler was plaintiff and the Pioneer Fruit Com-
pany was defendant, in regard to which suit we have
heretofore offered in e^ddence the Findings of Fact
and Conclusions of Law? A. Yes, sir.

Q. 214. And this is the original model of the de-
fendants' machine in that 'case which was before the
Court in that suit? A. Yes, sir.

Mr. LYON.-We offer this 'in evidence and ask
that it be marked Complainants' Exhibit ''Model of
Defendants' Machine in Pioneer Fruit Company
Case."

Mr. ACKER.-The introduction of the exhibit is

objected to as incompetent, irrelevant and imma-
terial and as not within the issues of the present con-
troversy.

The cross-examination of, Mr. Stebler as to the
model exhibits was taken at this time 'for the con-
venience of the parties with the understanding that
the direct examination of Mr. Stebler as to other
matters is not [648] closed.
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Cross-examination.

(By Mr. ACKER.)
XQ. 1. Referring to the Complainants' Exhibit

"Illustrative Machine," Mr. Stebler, only three of

the rollers constructed as described in the patent in

suit are shown, is that not true %

A. Three of the rollers on one side, yes.

XQ. 2. Being the first three rollers on the right-

hand side as I now stand opposite the machine?

A. Yes, sir.

XQ. 3. What would be the effect, Mr. Stebler, if

I should make the first, second and third of these

mechanically driven rollers of two diameters?

A. The effect would be that you would—the effect

would be that, so long as you maintained the indi-

vidual adjustment, practically immaterial.

XQ. 4'. Then, I would have three graduated roll-

ers or stepped rollers?

A. No, you would not have stepped rollers in that

sense, no, sir.

XQ. 5. What is the approximate diameter of the

rollers as they there appear?

A, Three and a half inches.

XQ. 6. Supposing I should make the second of

those rollers of three and a quarter inch diameter,

would that give me a stepped roller ? A. Yes. sir.

XQ. 6. Supposing I should make the others of

the three [649] quarter-inch diameter?

A. You probably would; yes, sir.

XQ. 7. Would I or would I not?

Mr. LYOX.—The question is objected to on the
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ground that it is indefinite and uncertain as to what
counsel has in mind in the question, the construction
not being clear as to whether he intends to give each
separate ;^oUer two diameters or more.
XQ. 8. Assuming that you expect to maintain the

rollers in approximately the same relative positions

as they are now, you would? A. Yes, sir.

XQ. 9. In that case I would have a series of end-
to-end stepped roUers? A. You would, yes.

XQ. 10. And for the purposes of your patent, it

would not make any difference whether the individ-

ual rollers are stepped rollers or rollers of uniform
diameters? A. Oh, yes, it would.

XQ. 11. Now, if I make the rollers of stepped

form, would you consider them to be in the scope

of the patent at all?

A. They might be in the scope of the patent, but

they would not be individually adjustable rollers, one

for each sized fruit. By this I mean that you would
get two sizes of fruit on each roller, which would not

be independently adjustable.

XQ. 12. But would you consider a sizer one mem-
ber of the run-way of which consisted of a series of

end-to-end [650] stepped rollers to be within the

claims ofi the patent in suit ?

Mr. LYON.—Objected to as incompetent, being

an inquiry as to a question of law and for the Court

to determine and not the province of expert testi-

mony, the witness not being qualified to answer the

question and not the best evidence—the patent

speaks for itself.
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A. I would not undertake to answer that question

or say whether it would or would not come under the

patent.

X'Q. 13. What would be your opinion?

Mr. LYON.—Same objection.

A. I cannot express any opinion on that question

without studying it further.

XQ. 14. Supposing the rotating member of the

run-way comprised a series of independently adjust-

able rollers arranged end to end, as appears in the

illustrative model, and each roller was made in two or

more sections, would you consider such a form of

sizer to come within the scope of your patent ?

Mr. LYON.—rSame objection as noted to the pre-

ceding question.

A. I would like to ask you what you mean by '^ sec-

tions" before I answer that question.

Mr. ACKER.—Read the question, Mr. Peck.

(Question read by reporter.)

XQ. 15. By the word "sections" in the preceding
question, I mean each roller made in two or more
diameters, or of stepped form.

Mr. LYON.—Same objection as noted to the pre-
ceding questions.

A. That question is the same as I have objected
to ![651] answering, and I object to answering
that question on the same ground.

XQ. 16. Would the construction as to which i
have asked you form a rotating member of the fruit

sizer composed of, a series of end-to-end rollers with
bearings for each roll?
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A. No, I think your question is too indefinite to

answer that.

XQ, 17. In what manner is it indefinite?

A. Because in your previous question you have

said nothing about bearings for the rolls or how they

are to be made or anything of that kind.

XQ. 18. To remove the indefiniteness of the ques-

tion, I will ask you to picture to yourself a fruit

grader, one member of wdiich comprises a series of

end-to-end rollers, made in exactly the same manner
as the rollers mounted on the right-hand side of the

illustrative model appear to be mounted, and each of

the rollers being formed of two or more diameters,

so as to produce a stepped roller, and I ask whether

in your opinion such a constructed sizer would fall

within the terms of your patent?

Mr. "LYON.—Objected to as incompetent, being a

question of law for the Court to determine and not

the proper matter^ior expert testimony, and as in-

competent, the witness not having qualified to an-

swer the question.

A. I don't know^ that I am qualified to answer that.

XQ. 19. I asked your opinion on it.

A. I decline to express an opinion on what I don 't

understand. [652]

XQ. 20. Why is it that you can express an opin-

ion so freely as to w^hether the defendants' de^dce

comes wdthin the claims of 3"our patent and yet are

unable to give an expression of opinion on w^hether

the construction I have referred to does or does not

come within the claims of your patent ?
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Mr. LYON.—Objected to as not proper cross-ex-

amination and as not a true statement of the testi-

mony of the witness.

A. My opinions are not rendered as a matter of

prejudice; they are rendered on my own knowledge

and understanding.

XQ. 21. From your knowledge and understand-

ing, what would be your opinion as to a series of end-

to-end rollers of stepped form made in the same
manner as they appear in the illustrative model ?

Mr. LYON.—Same objection as noted to the last

preceding questions and each of said questions.

A. With respect to what ?

XQ. 22. With respect as to whether it comprised
a movable member of a fruit sizer composed of end-

to-end rollers mounted in bearings, as set forth in

the model.

A. I would say it would be a movable member, yes.

XQ. 23. Would it be a movable member compris-
ing end-to-end rollers?

A. The fact that the rollers are stepped does not

necessarily prevent their being end-to-end rollers.

XQ. 24. And if they were stepped and arranged

end-to-end and mounted in brackets which were ad-

justable toward and from the movable member,
would you consider it to be a sizer comprising one
member of which consists of a series '[653] of

end-to-end rollers and means for adjusting the

brackets of the rollers toward and from the fixed

member %

A. Yes, it might fall within that language.
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XQ. 25. You think it might fall within that lan-

guage ?

A. Well, I decline to answer that question with

any more definiteness because I think the question is

indefinite.

XQ. 26. That is, you are unable to say whether a

sizer constructed as the sizer of the illustrative

model, only differing therefrom to the extent that

the rollers are in stepped form comes within your

patent %

Mr. LYON.—Objected to as incompetent, being an

inquiry as to which it is the province of; the Court

to inquire and not a subject of expert testimony.

A. I decline to commit myself definitely as to that.

XQ. 27. Why do you decline to answer, Mr. Steb-

ler % A. I did not say I declined to answer.

XQ. 28. Why do you decline to commit yourself?

A. Because I decline to commit myself on an in-

definite question—indefinite to me.

XQ. 29. In what respects?

A. In several respects.

XQ. 30. Mention them, please.

A. In the first place, the mechanical construction

as you outlined it is not clear to me as to what you

have in mind; in the second place, the machine, as

you outlined it, would not be a practical machine,

and hence, in my opinion, has no bearing on the ques-

tion.

XQ. 31. Why would it not be a practical machine ?

[654]

A. Because each and every one of these stepped
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rollers which you spoke of would have at least two
sizes which could not be controlled independently of

each other.

XQ. 32. And that would render it impracticaH
A. That makes it an impractical machine.

XQ. 33. I notice you have in the illustrative

model only three rollers which are mechanically

driven, that is, those appearing on the right-hand

side of the model, the fourth roll being provided with

no means for driving, and I would ask ordinarily in

the construction of your sizer how many rollers have

you comprising the rotating member?
A. Do you mean on a single sizer, meaning a single

grade-way ?

XQ. 34. I mean the single sizer.

A. I supposed you did, but I wanted to make it

clear. Meaning a single grade-way, we ordinarily

have nine or ten rollers on one side.

XQ. 35. Suppose I cut out rollers, the second

third, fourth, fifth, sixth, and seventh rolls of the

series and left a roll at one end of the machine and
a roll at the opposite end and make a solid wall

within the space existing between those rolls, would
I then have a sizer, one member of which consists

of a series of end-to-end rolls, and would it be a prac-

tical sizer for commercial purpose ?

Mr. LYON.—Objected to as double, involving two
questions in one.

Mr. ACKER.—If it pleases counsel, I will segre-

gate the question. [655]

Mr. LYON.—What does the witness answer f
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A. Tliis question is not clear in that I have no

means of knowing what you mean by the solid wall

in the space between the rollers at either end of the

machine. I will say, though, that assuming that by

this solid v;all you mean to interpose some form of

a nongrading space by simply carrying the fruit by

it on the belt conveyor that you would still then have

a sizer with end-to-end rollers.

XQ. 36. And would it be a practical machine?

A. No, sir, it would not be a practical machine.

XQ. 37. Why not?

A. For the reason that you could only make two

sizes. You would only make two sizes on it.

XQ. 38. It is your idea that you have got to make

more than two sizes to be a practical machine ?

A. You certainl.y have in an orange machine.

XQ. 38. Three sizes would not make a practical

machine ? A. No, sir.

XQ. 39. Then it is only by reason of the fact that

you would have two sizes that it would not be a prac-

tical machine?

A. .So far as the sizing is concerned.

XQ. 40. Would any number of grades short of

nine grades be an impractical machine ?

A. No, not always. We have built machines that

contained only five sizes.

XQ. 41. That was a practical machine, was it not ?

A. For the purpose for which it was built, it was

special. [656]

Mr. ACKER.—That is all I have to ask, Mr. Lyon.
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Direct Examination (Con.).

(By Mr. LYON.)

Q. 215. I show you an instrument and ask you if

you have ever seen it before ? A. Yes, sir, I have.

Q. 216. When did you first see it ?

A. When it was delivered to me directly after its

execution.

Q. 217. Do you know who signed such instru-

ment ? A. Mr. Charles Rayburn.

Q. 218. You are familiar with his signature?

A. Yes, sir.

Mr. LYON.—We offer the instrument in evidence

and ask that it be marked Complainants' Exhibit

^'Rayburn Confession of Priority."

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial and not within the issues of the

present controversy.

Q. 219. I show .you another instrument and ask

you if you have ever seen it before % A. Yes, sir.

Q. 220. When and where?

A. Directly after its execution and delivery to me
at Riverside.

Q. 221. These two instruments j^ou have last re-

ferred to were delivered to you at the same time ?

A. Yes, sir.

X 222. And do you know who signed the last in-

striunent? A. Mr. Charles Ra3^burn. [657]

Mr. LYON.—We offer this instrument in evidence

and ask that it be marked Complainants' Exhibit

''Rayburn Assignment."

Mr. ACKER.—Same objection.
.
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Q. 223. Calling you attention, Mr. Stebler, to the

testimony of defendants' witnesses with regard to

the longitudinal adjustment of the grading rollers

of the defendants' machine, I w^ill ask you to state

if the same general result is secured in any manner

in the device of the patent in suit.

Mr. ACKER.—Objected to on the ground that the

patent itself is the best evidence and speaks for itself

on such point.

A. As I understand the purpose of the longi-

tudinal adjustment of the independent rollers in the

Parker machine, it is to shift with an}^ given roller

that particular size of fruit which it makes longi-

tudinally of the machine for the purpose of chang-

ing the distribution of the f3:'uit leaving the sizer. I

will say that the same thing could be accomplished

in the patent in suit by changing the rollers so as

to shift the fruit to another roller.

Q. 224. In other w^ords, by closing in a given

roller so that the grade-w^ay formed thereby is not

wider than the grade-way of the next roller, in front

of it, is that it?

Mr. ACKER.—Objected to as leading.

A. Yes, sir.

Q. 225. I now show you Defendants' Exhibit

"Hutchins Patent," being letters patent number

456,092, dated July 14, 1891, and ask you if you have

ever seen that [658] patent before ?

A. I have seen this patent.

Q. 226. Are you familiar with such patent ?

A. Yes, sir.
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Q. 22'7. How long have you been familiar with it %

A. I cannot say just how long, but I will answer

that question in this way : that almost from the be-

ginning of my launching in this business I have

studied the records of the Patent Office with a view

of finding out what they disclosed in the w^ay of siz-

ing machines, and I remember that in the course of

my search I ran on to this patent among others.

Q. 228. Was that prior to the advent of the Robert

Strain sizer ? A. I think so, yes.

Q. 229. State whether or not anything in this

patent, either in the specifications or drawings,

taken alone or in connection with the Ish patent, or

otherwise, suggested to you the feature or desirabil-

ity or how to accomplish the result of the individual

adjustment of the rollers.

A. The desirability of effecting an independent or

individual adjustment of the sizes on a sizer had

been apparent to me from the first, but nothing that

I have ever seen in this patent or any other patent

ever suggested to me how it w^as to be done.

Q. 230. Then, if I understand your testimony, it

was about 1899 that you first entered the manufac-

ture of fruit machinery in Southern California?

[659] A. Yes, sir, in July.

Q. 231. And that was the time that you refer to

that you began your investigation of the records of

the patent office % A. Directly after that.

Mr. LYON.—You may inquire, Mr. Acker.
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Cross-examination.

(By Mr. ACKEE.)
XQ. 42. Please examine the reissue of the patent

nmnber 12,29^7, ofi the patent in suit, and point out

by said letters patent wherein the provision is made

to accomplish the result brought about by the longi-

tudinal adjustment of the rollers of the defendants'

machine.

A. Beginning with line 13, to 16, page 2.

XQ. 43. That is beginning with the word "by"?
A. Beginning with the word "by," which reads:

"By having short grade-rollers separately adjust-

able, very fine grading may be done and more than

one roller may be adjusted to the same grade, if de-

sired."

XQ. 44. If you adjust more than one roll to the

same grade of fruit you would cut out one grade of

fruit, would you not ? A. Not necessarily.

XQ. 45. Why not?

A. What he means by this is that you may have

a multiplicity of rolls and that two or more of them
may be set to the same size.

XQ. 46. How do you know that is what the pat-

entee means ? [660]

A. That is the way I read it. Anyone familiar

with the orange packing business would read it that

way.

XQ. 47. Have you ever made machines of this

patent with two rollers of the same grade?

A. Yes, sir.

XQ. 48. Where and when ?
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A. I recall one that went to Butte County.

XQ. 49. Where, what packing-house?

A. I can't recall the party's name, but I can get

it for you if 3^ou want it, from my books.

X'Q. 50. This is the first time you have referred to

that in any of your testimony ?

A. I do not recollect as to that point.

XQ. 51. What would be the reason for having

more than one roller adjustable to the same grade?

A. To shift that very size.

XQ. 52. What very size ?

A. Shift your fruit along lengthwise to the bin,

shift your size.

XQ. 53. Please be a little more explicit as to what

you mean by that.

A. AVell, it is plain enough right here, here in the

specifications. The lines I have referred to. You
simply set one or more rollers for the same size.

XQ. 54. Why do you place an interpretation on

that language that it means two rolls for the. same
grade rather than it means relatively short rolls for

the entire grade-w^ay?

A. There can be no other object to having rela-

tively [661] short rolls for the entire grade-way

than in getting an independent roller in such a way
that you can place your size wherever you want it.

XQ. 55. What do you mean by the expression that

from what you understand that is meant by having

short grade rollers separately adjustable very fine

grading ma.y be done ?

A. That means that he can get a better control
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over his sizes.

XQ. 56. You mean short rollers for each size I

A. What he means by having short rollers is that

he can get them wherever he wishes by having them
independently adjustable. He can close them up or

widen them and get them where he wants them, more
so than if he had long rollers.

XQ. 57. Is there any disclosure in the drawing of

more than one roller for a grade ?

A. The drawing is not clear on that.

XQ. 58. Now, reading between lines 75 and 80' on

page 1, does not the patentee state in that language

that there is a roller for each grade?

A. Not necessarily.

XQ. 59. Does he not say that the first roller is

fior the smallest grade and the next roller is for the

next larger grade, and so on for each successive

grade? A. He says it is so adjusted.

XQ. 60. Doesn't that imply that they do?

A. No, sir, not necessarily.

QX. 61. What does the language to your mind,

that I refer to, imply? [662]

A. The language to my mind implies that you
could set it so if you wished, but not necessarily have
to use it so.

XQ. 62. Doesn't he say that in the operation of

my machine the first roller is so set and the second

roller and the third roller and the fourth roller, and
so on?

A. He says it is adjusted. Adjustment means the

will of the operator.
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XQ. 63. When did you first meet Mr. Allen, the

foreman of the Stewart packing-house and have ex-

plained to you by said party the use of the filler

sticks by practical demonstration?

A. On June 12th, 1912.

XQ. 64. Was that the first time you had ever seen

the filler sticks in practical operation *?

A. No, sir.

XQ. 65. When did you first see the filler sticks in

operation ?

A. I can't recall when they were first called to my
attention.

XQ. QQ. What do you mean by first called to your

attention ? A. I had known of them before.

XQ. 67. When did you first see them in practical

operation ?

A. I tell you I can't tell you exactly when it was.

XQ. 68. About when?

A. I think it was soon after those machines were

installed there and they have been there about four

or five years. [663]

XQ. 69. About 1907 or '8?

A. My last answer is as near as I can get.

XQ. 70. And at that time you saw the filler sticks

in operation ? A. Yes, sir.

XQ. 71. And personally examined them?

A. No, I did not personally examine them at that

time. Mr. Beatty, the house manager, called my at-

tention to them and the fact that he was using them

and told me what he used them for.

XQ. 72. Yes, but you did not see them in prac-
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tical operation?

A. Yes, I saw them in practical operation at that

time, but I did not make a personal examination of

them at that time.

XQ. 73. Of what extent was your observation ?

A. Simpl^y passing the machine and seeing them in

place; placed practically as shown me .in vl\j last

examination.

XQ. 74. That is the filler sticks were employed to

fill the run-wa}^ in certain positions %

A. And prevent the oranges from passing through.

XQ. 75. In other words, the filler sticks formed

a bottom for the run-way f

A. In one sense, 3^es.

XQ. 76. Is that correct?

A. I don't know that it is correct in the sense that

you it in.

XQ. 77. What sense did I mean it in? [664]

A. I don't know. That is the trouble.

XQ. 78. If you don't know what sense I meant it

in how can you say that it is not, in the sense I meant

it ? How do you use that expression %

A. What expression do .you refer to?

XQ. 79. In the sense in which I mean it.

A. That question is not clear to me.

XQ. 80. In what sense do you believe that I em-

ploy the term that it forms a bottom for the run-

way?

A. I have formed no opinion or belief as to what

you mean and have no means of knowing what you

mean.
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XQ. 81. Hereafter I will ask that you answer the

questions with no reference as to what I may mean.

I am asking what you mean or what is meant by your

testimony. My question is, is it not a fact that the

filler sticks form a bottom^ of the run-way at the

places where it is situated?

A. It forms a cover for the run-way in this sense

that it prevents any fruit from going through.

XQ. 82. What do you mean by a cover ?

A. My last part of my last answer ought to make

it clear to you.

XQ. 83. Please make it clear again.

A. Suppose you put the question again.

Mr. ACKER.—Read the question to the witness.

Question read by the reporter.

A. I could not answer that question any better

than I have.

Mr. ACKER.—We will pass it then.

XQ. 84. Does it form a solid bottom for the

[665] run-way at the point where it is placed?

A. No, sir.

XQ. 85. What sort of a bottom does it form?

A. Simply an obstruction to keep oranges from

going through.

XQ. 86. Is it an open obstruction or a solid ob-

struction ?

A. Explain what you mean by "open obstruc-

tion," and maybe I can answer your question.

XQ. 87. Has it openings cut in it or is it one solid

piece ? A. It is a solid piece.

XQ. 88. About how long and how wide and how
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thick is if? A. About one inch thick.

XQ. 89. About how wide is it ?

A. About one inch wide?

XQ. 90. About how long is it?

A. The length of one grading space in the defend-

ant's machine.

XQ. 91. And what is the length of the grading

space? A. As I remember it about four feet.

XQ. 92. Can you state the name of the party who
first used the filler sticks in connection with your

machine?

A. I think Mr. Beatty was the first one to call it

to my attention.

XQ. 93. About how often is the filler stick used in

connection with the commercial grading of fruit?

A. I have not inquired as to that. [666]

XQ. 94'. Made no effort to learn one way or the

other? A. No, sir.

XQ. 95. Have you made any efforts to find that

out ? A. Nothing further than I have stated.

XQ. 96. And those filler sticks were incorporated

within the run-way between the rope member and
the grading rollers ? A. And below.

XQ. 97. Have you ever seen the filler sticks situ-

ated in any other portion of the sizer than that in

which you have stated it was located?

A. By ''portion," what do you mean?
XQ. 98. By portion I mean located in the position

which you have stated it was in the machine you ex-

amined at the Stewart packing-house.

A. No, sir.
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XQ. 99. I believe you testified that you were fa-

miliar with the device of the Ish patent number

458,422? A. Yes, sir.

X'Q. 100. That patent was owned and controlled

by you or your firm, was it not ?

A. At one time.

XQ. 101. Was it not owned by you up to the time

of its expiration "i A. Yes, sir.

XQ. 102. How does the fixed member of the de-

vice disclosed by that patent compare with the fixed

member of the reissue patent in suit %

Mr. LYON.—Objected to as indefinite and uncer-

tain and [667] unintelligible in this that it refers

to a ''fixed member," it not being apparent what is

ref.erred to by such term.

A. I will have to ask you what you mean by "fixed

member. '

'

XQ. 103. I mean by a "fixed member," what is

referred to in the patent in suit as a nonmovable

grooved guide.

A. Now^, what is your original question?

Mr. ACKER.—Read the question.

Question read by reporter.

A. It compares with it in this way that it is a rigid

support for the traveling belt or conveyor for carry-

ing the fruit through the machine.

XQ. 104. And to that extent it is the same %

A. Yes, sir.

XQ. 105. Is it grooved in the same manner as the

nonmovable grooved gTiide in the patent in suit?

A. No, I don't think it is so disclosed.
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XQ. 106. Is it grooved at all ?

A. I can't find anything in the patent that would
indicate it.

XQ. 107. What constitutes a propelling medium
in the Ish patent for the fruit ?

A. I assume you mean by that the flat belt carry-
ing the fruit through the machine.
XQ. 108. And the belt is the only thing disclosed

in the Ish patent for propelling the fruit ?

A. Xo. sir, I would not think so.

XQ. 109. What other means are disclosed ?

A. There is the driving pulley there.

XQ. 110. Did you ever make a machine under the
Ish [668] patent? A. Lots of them.

XQ. 111. How did 3^ou make them?
A. We used a round belt for a propelling means.
XQ. 112. And what supported the round belt?

A. A rigid support.

XQ. 113. And how^ did it travel ? In reference to

the propelling belt, what Avere the supporting sur-

faces ?

A. The supporting surface was the rigid support
under the belt.

XQ. 114. Then the rigid support w^as grooved?
A. In that case, yes.

XQ. 115. And in that groove travelled the propel-

ling belt ? A. Yes, sir.

XQ. 116. Was that a nomnovable grooved guide ?

A. Yes, sir.

XQ. 117. And in that nomnovable grooved guide

the propelling belt travelled? A. Yes, sir.
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XQ. 118. When was that device made by you, how

early? A. I began making them I think in 1902.

XQ. 119. Not before?

A. No, I don't think I made any prior to that.

XQ. 120. And as so made, did you consider it

made in accordance with the Ish patent?

A. Yes, sir.

XQ. 121. What constituted the opposite side or

opposite [669] member of the sizer of the Ish

patent as manufactured by you?

A. You mean in opposition to the belt? The op-

posite side was constructed of a stepped roll.

XQ. 122. And was a rotating member?

A. Yes, sir.

XQ. 123. What was the function performed by

the rotating member of that sizer?

A. It affected the stepped or graduated apertures

through which the predetermined sizes were to drop

and in addition prevented the fruit from pinching.

XQ. 124. What took care of the weight of the

fruit in the Ish sizer or how was the weight of the

fruit supported?

A. You mean the supports in the grade-way. It

was supported on the travelling belt or on the roller.

XQ. 125. And to that extent, was the fruit sup-

ported in the same manner as it is supported in the

patent in suit? A. Practically, yes, sir.

XQ. 126. How does the function of the propelling

member and of the rotating member of the patent in

suit differ from that of the Ish patent, if any at all.

A. In the diameter and independent adjustment
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and mounting of the rollers in the patent in suit.

XQ. 127. In your direct testimony, if I remember
it correctly, and if I am incorrect you can correct

me, I understood you to ascribe to the rotating rolls

of the patent in suit the function of preventing the

pinching of the fruit and to the traveling mem'ber the

propelling [670] of the fruit through the run-

way. Is that correct? A. Yes, sir.

XQ. 128. As to this function, how does that differ

from that which is performed by the rotating mem-
ber and the propelling member of the run-way in the

Ish patent?

A. So far as it refers to that function alone, there

is no practical difference.

XQ. 129. They are substantially the same.

A. Substantially the same.

XQ. 130. How many sections was the Ish device

made in ? Ot I will put it another way. How many
rolls were made in the sizer under the Ish patent and
what was the length of each roll, if more than one ?

A. That question is indefinite and I can only an-

swer in this way. The question refers to how many
rolls ?

XQ. 131. Yes, if more than one, how many?
A. Originally the machines were made in two

grade-ways, or as we call them double graders, in

which there would be two ropes in the center of the

machine and two rollers one on either outside of the

machine.

XQ. 132. That is by two ropes you mean there

was a rope on each side of the grooved nonmcvable
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guide and a roller opposite each rope %

A. Yes, that is correct.

XQ. 133. Now, was the roller made of uniform

diameter throughout %

A. Not in the Ish machine.

XQ. 134. How was it made %

A. It was made in graduated diameters or steps.

[671]

XQ. 135. How many steps'?

A. Ordinarily about nine different diameters.

XQ. 136. And that was a continuous piece from

end to end when it had nine steps on it ^

A. It was in the way it w^as constructed practically

one continuous piece.

XQ. 137. What do you mean by ''the way it was

constructed!"

A. Although the rollers were constructed in sec-

tions they were coupled together in such a manner

in the bearings that it constituted a continuous roller.

XQ. 138. You mean there was more than one sec-

tion to each roller!

A. I think my last answer was exact in regard to

that.

XQ. 139. Was each section of the roller of uni-

form diameter! A. No, sir.

XQ. 140. How was each section of the roller?

A. It was of different diameters.

XQ. 141. What has been termed a stepped roller?

A. Yes, sir.

XQ. 142. How many steps to each!

A. Anywhere from two to five.
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XQ. 143. Two to fi\'e on each of wliat you term
sections f A. Yes, sir.

XQ. 14'4. Do 3^ou mean by that description the ma-
chine or type of, machine which w^as introduced in

evidence by the defendants as the California sizer?

A. Yes, sir.

XQ. 145. What was the length of the run-way in

that [672] sizer?

A. Usually they were built in two lengths of
grade-way. In the shortest it was about seven and
a half feet and the longer one about ten feet as I
recall it now.

XQ. 146. Was that ten feet the largest length of

the sizer of the Ish type that you know of?

A. It w^as at that time.

XQ. 147. At what time ?

A. At the time I was building them.

XQ. 148. Do you know of any having been built

of a greater length'? A. Yes, sir.

XQ. 149. How great?

A. Probably twenty feet.

XQ. 150. And how many sizes or grades of fruit

would a sizer of that length take care of?

A. Nine grades.

XQ. 151. Is that the same number of grades or

sizes taken care of in your machine ?

A. Yes, sir.

XQ. 152. Could you make a sizer of the Ish type

forty feet long and have a practical machine ?

A. You possibly could.

XQ. 153. Please explain a little better what you
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mean by possibly.

A. This is simply a matter of conjecture. I have

never known it to be done.

XQ. 154. The largest one you spoke of was

twenty-nine [673] feet? A. No, twenty feet.

XQ. 155. Twenty feet?

A. About twenty feet. The longest I have ever

known them to be made.

XQ. 156. Can you state approximately, or have

you any way of ascertaining or testifying as to the

quantity of f;ruit that was successfully graded on the

graders of the Ish type or the California type ?

A. No, I have no means of answering that defi-

nitely.

XQ. 157. Was it the generally accepted form of

grader in this market in Southern California for the

sizing and grading of fruit?

A. It was at the time, yes, sir.

XQ. 158. What do you mean by your qualifica-

tion, at the time?

A. Prior to the advent of the Strain machine.

XQ. 159. Up to the advent of the Strain machine
it predominated in this market, is that correct?

A. I don't know that it predominated but it was
largely favored.

XQ. 160. And favored in the seven and a half and
ten foot lengths ? A. Yes.

XQ. 161. And by whom were these machines

made? A. I don't know that.

XQ. 162. You controlled the manufacture of it

from the time you acquired it up to the expiration



658 Fred Stehler vs.

(Deposition of Fred Stebler.)

of the patent? [674] A. I did.

XQ. 163. It was in a suit under the Ish patent

that a rope and a belt were held to be equivalents,

w^ere they not?

A. Well, I don't know whether we ever called it

a rope, a round belt and a flat belt were held to be

equivalents in that case.

XQ. 164. The round belt as shown in the drawings

of the Ish patent is substantially the same as a rope,

is it not? A. It is when they are both endless.

XQ. 165. You don't make any distinction, Mr.

Stebler, between a round rope and a round belt?

A. No, so long as they are both endless.

XQ. 166. They both being belts?

A. So long as they are endless.

XQ. 167. The Ish patent, so far as your knowl-

edge goes, was the first of the devices or grading ma-

chines for fruit having a nonmovable guide and pro-

pelling means working therein and a rotating mem-
ber opposing the traveling member, was it not ?

A. Yes, sir.

XQ. 168. I understand you in 3^our direct exam-

ination to testify that you visited the Mountain View

Packing-house the packing-house of the Lemon As-

sociation, the packing-house of the Stewart Citrus

Association. How much fruit was passed over the

sizing machines w^hen you had removed one of the

driving belts as you have testified to? [675]

A. Just as much as would have passed over it if

the belt had not been removed.

XQ. 169. How much was that?
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A. I have no means of knowing that.

XQ. 170. A carload? A. Oh, no.

XQ. 171. A ton? A. No, I don't think so.

XQ. 172. Just a small quantity?

A. Just what would pass at that time.

XQ. 173. That is a very indefinite answer, Mr.

Stebler, ''what would pass at that time." If the

machine had been closed down no fruit would pass,

but you w^re present and observed the operation and

should have some approximate idea of the quantity

of fruit and that is that I want to get for the benefit

of the Court.

A. It might have been anywhere from ten to fifty

boxes.

XQ. 174. That is quite a wide limit. Would you

say twenty-five boxes ?

A. I don't propose to bind myself down to any

definite number at this definite time.

XQ. 175. Now% as I understand it was your testi-

mony that it was the third or fourth roll in the sizer ?

A. More often the second or third roller.

XQ. 176. The second or third from where ?

A. From the intake end of the grader.

XQ. 177. Did you do it with any of the rollers be-

low the third roll?

A. Yes, I think so in one instance it was the fourth

or [676] fifth roll.

XQ. 178. And it is at the forward end of the ma-

chine where the heavy load comes on?

A. What do you mean by the forw^ard end ?

XQ. 179. The feed end or the intake end where
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the fruit comes to the machine ? A. Yes, sir.

XQ. 180. I believe in your opening deposition you

testified that you had never supplied in connection

with the sale of your machine these so called filler

sticks, did you so testify?

A. No, I never supplied them.

XQ. 181. What supports the propelling belt in

the defendant's machine?

A. The flat board underneath the belt.

XQ. 182. What drives the belt.

A. The pulleys at the end.

XQ. 183. Any connection between the belt and the

pulleys other than the surface of the belt itself?

A. I think not.

XQ. 184. Is there a chain, a drive chain in connec-

tion with the belt of the Parker machine ?

A. In some instances?

XQ. 185. What in the other instances ?

A. A rope.

XQ. 186. For the purposes of my question, we
will consider the rope and the chain the same, you

can answer with that understanding. How is the

drive chain connected to the propelling belt ? [677]

A. Why in those I saw I think it was riveted.

XQ. 187. And in what does the chain work?

A. It works in the groove at the apex of the angle

at the ridge.

XQ. 188. And where is the groove in the Strain

device of the patent in suit situated?

A. Underneath the propelling member.

XQ. 189. On the inclined face of that nonmovable
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guide ? A. No, not on the inclined face.

XQ. 190. Where is it?

A. The rope is below the inclined face in the

Strain machine.

XQ. 191. By reference to the drawing of the

Strain patent, point out what you now refer to in

Figure 2.

A. I refer to what is indicated by letter "H."

XQ. 192. At the end of the inclined wall?

A. At the end of the inclined wall, as you call it.

XQ. 193. At the juncture of the straight wall sur-

face and the inclined wall surface?

A. I would say that it would be at the juncture of

the vertical wall surface with the inclined wall sur-

face.

XQ. 194. How was the weight of; the fruit sus-

tained in the defendant's machine?

A. Sustained on the belt, largely.

XQ. 195. And the belt rests on the inclined wall

surface or face of the nonmovable structure, does it

not?

A. Yes, sir. [678]

XQ. 196. What would be the effect in the appa-

ratus of the Strain device of the patent in suit if the

rollers were raised above the propelling rope?

A. Well, if you did not get them too far above it

would still perform its function the same as it does

now.

XQ. 197. How far do you mean?

A. The diameter of the oranges.

XQ. 198. What do you mean b3' the expression
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''end-to-end," Mr. Stebler, what is 3'our understand-

ing of the term ''end-to-end"?

A. End towards end.

XQ. 199. End towards end? In other words, if

two boards face each other and in longitudinal align-

ment, they would be end-to-end? A. Yes, sir.

XQ. 200. And it is with that understand that you

have given your testimony in the present case, is it ?

A. Yes, sir.

XQ. 201. I understood you to testify that there

was no provision made in the reissue patent in suit

for the longitudinal movement of the grading roll-

ers ? A. No, I do not find any such provision.

XQ. 202. Do you find any provision in the specifi-

cations of the reissue patent in suit for setting the

rolls a distance apart? A. No, sir.

XQ. 203. What would be the effect in practical

operation of a device constructed with individually

adjustable rollers arranged end-to-end, in your

meaning of that [679] expression, where the rolls

were spaced a distance of eight inches apart?

A. At their ends, I suppose you mean?
XQ. 204. Yes, sir.

A. The question is what would be the effect in

practical operation ?

Mr. LYON.—Just read the question.

Question read by the reporter.

A. It would operate just the same as it does now
in sorting the fruit if that intervening space between
the ends of the rollers was closed up to prevent the

oranges from dropping through when they reached
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it. You would have to make some provision then to

close up the space that would exist between the ends

of the rollers.

XQ. 205. Between the ends of the rollers 1 If

you made no provision of that kind, what would be

the effects

A. The fruit would all drop through there.

XQ. 206. Supposing the member opposing the

traveling belt consisted of a board or strip running

the entire length of, the machine and at given inter-

vals there were cut-outs made in that board or wall

and a roll put in and the space so presented at the

roll made adjustable, would you consider that a

series of end-to-end rollers?

A. I certainly would.

XQ. 207. Would you consider that a fruit grader

having opposing the traveling member a series of

controlled grading apertures %

A. I would if the adjustment of these rolls was

such as to make it a practical machine. [680]

XQ. 208. I am assuming in my question that the

rolls mounted in that space were adjustable so as to

regulate the size of that aperture.

A. You did not so state.

XQ. 209. I say I am assuming that in my ques-

tion, and with that assumption, your answer is what ?

A. It would be a practical machine.

XQ. 210. The question is whether that would be

a fruit grader one member of which consists of a

series of controlled spaced grading apertures?

A. Yes, it would.



664 Fred Stebler vs.

(Deposition of Fred Stebler.)

XQ. 211. And if in each of these grading aper-

tures or spaced grading apertures there was an ad-

justable roll, under 3^our understanding, it would be

a fruit grader one member of which consists of a

series of end-to-end rollers, is that correct ?

A. Yes, sir.

XQ. 212. And any grader having as one member
a propelling means and as the opposing member a

series of grading apertures with means within its

apertures for varying the same for different sized

fruit, and the controlling means being provided with

rollers, would, under your construction, be a fruit

grader having one member comprising a series of

end-to-end rollers, is that correct ? A. Yes, sir.

XQ. 213. Is it your understanding of the patent

in suit that it is absolutely necessary that the grading

rolls be made of uniform diameter throughout?

[681] A. No, sir.

XQ. 214. Do I understand you to mean that any

form of a grader comprising two propelling mem-
bers, one of the members consisting of end-to-end

rollers with brackets carrying the rolls and means
for adjusting them would fall within the terms of

the patent in suit?

Mr. LYON.—Objected to as incompetent, not the

best evidence the patent speaks for itself, and as in-

competent, being addressed to a matter which is for

the Court to determine and not a subject of expert

testimony.

A. Yes, sir.

XQ. 215. Would your answer hold good irrespec-
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tive as to whether the rolls were made of uniform

diameters or of different diameters ? A. Yes, sir.

XQ|. 217 Have you ever operated or seen oper-

ated a sizer constructed under the Strain patent with

all of the drive belts for the rollers removed'?

A. No, sir.

XQ. 218. Can you state approximately, what

weight of the fruit is sustained by the propelling belt

of the defendant's machine? A. No, sir.

XQ. 219. Have you ever made an examination of

the machine for the purpose of determining that

question? A. Not definitely, no.

XQ. 220. Does a machine constructed under the

Strain patent, reissue patent in suit, give or permit

a greater bin capacity than a machine constructed

under [682] the Ish patent ? A. Yes, sir.

XQ. 221. And is it or is it not a fact that the

greater the length of machine, the greater the bin

capacity %

A. Well, not necessarily so although that is

usually true.

XQ. 222. And an increase in bin capacity is quite

a feature in connection with the fruit industry, is it

not? A. Yes, sir.

XQ. 223. And the packers are after increased bin

capacity, are they not ?

A. Please explain what you mean by bin capacity.

XQ. 224. Increased area and permitting a greater

number of packers to be employed and a larger quan-

tity of fruit to go to a given bin.

A. Practically speaking, bin capacity means the
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capacity of any given bin or the amount of fruit it

will bold which is not an essential feature, on the

other hand area or longitudinal space along which an
increased number of packers can be stationed at any
given bin is an essential feature.

Mr. ACKER.—That is all I have to ask, Mr. Lyon.

Redirect Examination.

(By Mr. LYON.)
RDQ. 1. In your cross-examination, Mr. Stebler,

you have been questioned as to whether or not in the
tests that were made on June 12th, 1912, at the vari-
ous packing-houses, to which you have referred, of
the Strain sizer of [683] the patent in suit, with-
out the use of the belt means for driving the rollers,

you tried such machines with the belts off of the roll-

ers near the intake end of the machine where the

heaviest loads were present on the machine, and
stated, if I understood you correctly, that most of
these tests were made on rollers near the intake end,
where the load of the fruit was the heaviest. Where
in such a test would there be the most liability of a
machine of this type clogging ?

A. The tendency to clog would be greater near the
intake end. The amount on the first roller would be
more than on the second.

RDQ. 2. What was the reason for testing the
second, third and fourth rollers without the belts for
positively driving the said rollers ?

A. We wanted to test them where the heaviest load
of fruit was.

RDQ. 3. Was there any reason for testing the
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first roller without the belt on it?

A. No, not necessarily because the load is approxi-

mately the same on the first two or three rollers.

RDQ. 4. Was there any clogging of the fruit on

any of these Strain machines or on any of the rollers

while the belt was removed ?

A. I saw absolutely no tendency to clog.

RDQ. 5. In the defendant's or Parker machine,

you have stated that considerable of the weight of

the fruit is carried by the belt. Is it a fact that a

portion of the weight of the fruit rests against the

rollers'? A. Yes, sir. [684]

RDQ. 6. What portion, I mean approximately, as

to the operation of the rollers'?

A. Well, the actual weight of the fruit, as meas-

ured by gravity being carried by the rollers in these

Parker machines would be very difficult to ascertain,

but it is not altogether a question of gravity as it is

the tendency of the fruit to squeeze in between the

traveling belt and the roll irrespective of the specific

gravity. The tendency of the fruit is to squeeze in

or down between the roller and the belt.

RDQ. 7. And what does that tendency do ?

A. It revolves on these rollers in the Parker ma-

chine, keeps themi revolving.

RDQ. 8. Outward and avv^ay

—

A. Outward and away from the traveling belt.

RDQ. 9. When you acquired the Ish patent, were

there numerous California graders in use in Cali-

fornia? A. Yes, sir.

RDQ. 10. They had been manufactured by previ-
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ous owners of the Ish patent, so far as you know ?

A. Yes, sir.

RDQ. 11. Up to that time I understand you had
been manufacturing the so-called rope sizer under
the Woodw^ard and Cerruti patents, is that correct?
A. Yes, sir.

RDQ. 12. And the California sizer w-as the stand-
ard sizer up to the time that the device of this Strain
patent was brought into use ?

A. It was the standard rope and roller grader
type, yes. [685]

RDQ. 13. And what proportion of the graders in

use w^ere of the rope and roller construction at that

time?

A. Oh, probably more than half of them.

RDQ. 14. And what percentage are now of the de-

vice of the patent in suit ?

A. Practically all of them.

RDQ. 15. You have been asked certain questions

on your cross-examination in regard to your mean-
ing of the term "end-to-end" and also in regard to

the separation of the end^to-end rollers eight inches

apart and as to whether such machine would be prac-
tical or not and have replied that such a machine
would be practical if you filled in the intervening

space with some means for forming a side of the run-

w^ay to carry the fruit along. I call your particular

attention to Complainant's Exhibit "Parker Pat-

ent," number 997,468 and to lines 61 to 71, inclusive,

on page 3 of the specifications thereof, as follows:

"The number of sizes of fruit produced in the siz-



Riverside Heights 0. G. Assn. et al. 669

(Deposition of Fred Stebler.)

ing or grading operation is manifestly equal to the

numbers of grader members provided at both sides

of the apparatus ; and one or more of such grading

members B may be removed from the apparatus or

machine or mechanism, the spaces between the same

being taken up by the overlapping guide arms 36

which confine the fruit to the proper courses of

travel." What do you understand from that de-

scription?

A. I understand that the intervening space be-

tween the ends of these rollers is filled with obstruc-

tions in the form of these overlapping guide arms in

such a way as [686] to keep the fruit on the grad-

ing rollers.

EDQ. 16. And w^hat do you understand from the

portion of the description referred to that Mr.

Parker meant in his description of his apparatus as

to the distance apart of the rollers and the number of

rollers to be used?

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial and the further ground that the

patent itself is the best evidence of the intent of the

patentee.

A. I do not understand from this that it made any

difference as to the exact distance between the rollers

themselves but that all of the sizing or grading; in

fact, all of the functions of the machine itself was
performed at the grading rollers only.

RDQ. 17. And what do you understand that was,

the function of the portion between the rollers ?

A. Simply to carry the fruit by from one roller
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to the next over this intervening space, nothing else.

KUQ. 18. It has been testified to, I believe, by

some one or more of the witnesses on behalf of de-

fendants that the Parker or defendant's machine

would handle more fruit than the Strain machine

manufactured under the patent in suit and in accord-

ance therewith by yourself. What are the facts in

regard thereto '^

A. 1 think the facts are just the opposite.

KDQ. 19. Do you know"? A. Yes, I do.

RDQ. 20. And what are they'?

A. The facts are that my machine or the Strain

machine can be crowded with fruit and speeded up

to a capacity beyond all required limits and still per-

form [687] its functions just the same as though

it were not crowded.

RDQ. 21. Have you found this to be true with re-

gard to machines of your manufacture and like the

patent in suit in actual use I

A. Yes, sir, that is a fact.

RDQ. 22. Have you had any complaints in regard

to the capacity of the defendant 's machine or Parker

machine ? A. Yes, sir.

RDQ. 23. I show you a document and ask 3^ou if

you have ever seen it before"? A. Yes, sir.

RDQ. 24. When and where?

A. Very shortly after the date it bears. I re-

ceived it in my mail at Riverside in my regular mail.

RDQ. 25. Under what circumstances ?

A. The party writing it simply wrote me, as this

letter states, saying that he had one of my machines.
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at least he had one of my machines and he also had

one of the Parker machines which was not giving

satisfaction and asked me to call and see him with a

view of installing another of my machines.

RDQ. 26. Do you know who wrote this particular

letter? A. Mr. Switzer.

Mr. LYON.—We offer the letter in evidence and

ask that it be marked Complainant's Exhibit ''Swit-

zer Letter."

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial and on the further ground that

it is not proper redirect examination. [688]

RDQ. 27. Did you make any investigation of the

subject matter of this letter, Switzer letter?

A. Yes, I called on them and took their order for

a new machine.

RDQ. 28. Did you install that machine?

A. Why, I installed it last season.

RDQ. 29. What kind of a machine was that?

A. It was a machine constructed in accordance

with the patent in suit.

Mr. LYON.—You may take the witness.

Recross-examination.

(By Mr. ACKER.)
RCQ. 1. Who paid for making the application for

reissue of letters patent number 12,297, the same be-

ing the patent in suit ?

A. I don 't know, probably I did.

RCQ. 2. It was applied for after you acquired

title to the original Strain patent ?

A. I think so.
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RCQ. 3. And applied for at your suggestion?

A. No, it was applied for by me at my attorney's

suggestion.

RCQ. 4. And you had Mr. Strain make the papers
for the application ?

A. That being the case that would be true.

RCQ. 5. Is it not a fact, Mr. Stebler, that one of

your sizers at the Arlington Heights Fruit Company
was replaced by a Parker sizer ? [689]

A. I never knew of it if it was.

RCQ. 6. You have no knowledge on that one way
or the other ? A.I have never heard of it.

RCQ. 7. And you have no knowledge of any sizer

of your manufacture being discarded and a Parker
sizer substituted therefor?

A. Yes, I have known machines that were prac-

tically worn out being replaced by Parker machines.

RCQ. 8. How long had they been in use before

they were worn out as you say?

A. About ten years or so.

RCQ. 9. Did you start to manufacture the Strain

sizer more than ten years ago ?

A. I did not myself.

RCQ. 10. Who did? A. Mr. Strain.

RCQ. 11. Is it not a fact that Mr. Strain only

made one sizer? A. No, that is not a fact.

RCQ. 12. Where did he ever install another sizer?

A. He installed one for C. C. Chapman at Fuller-

ton.

RCQ. 13. When?
A. Just after he made the one at the Benchley
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packing-house, and I think that is the one that has

been replaced with a Parker machine.

Mr. ACKER.—That is all.

Mr. LYON.—That is all.

Mr. LYON.—Complainant offers in evidence Cer-

tified [690] Copy of the decision of the Board of

Examiners in Chief; of the United States Patent Of-

fice in the matter of Interference number 23,051 of

Charles Rayburn against Robert Strain, subject

matter, Fruit Graders, involving the application of

Charles Rayburn for which letters patent of the

United States number 726,756 had been issued and
the application of Robert Strain for a reissue patent

w^hich eventuated in the issuance of the patent in

suit, and ask that the same be marked Complainant's

Exhibit '^ Decision Board of Examiners in Chief."

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial and not binding in any manner
on the defendants in the present action, and not

within the issues of the present controversy.

At this point, by consent, the taking of the deposi-

tions was continued until ten o'clock A. M. of Thurs-
day, June 20th, 1912.

On Thursday, June 20th, 1912, at ten o'clock A. M.
of said day, at the same place and with the same
parties present, as noted at the beginning of these

depositions, the following proceedings were had:

[Deposition of Fred Stebler, for Complainant

(Recalled).]

FRED STEBLER, recalled as a witness in his

own behalf, testified as follows, to wit:
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Direct Examination.

(By Mr. LYON.)

Q. 1. I show you copy of letters patent number

741,929, to Charles Rayburn for apparatus for sort-

ing and distributing [691] fruit, granted October

20th, 1903, and ask you if you are familiar with that

patent? A. Yes, sir.

Q. 2. Some reference has been made by witnesses

in this case to a so-called Rayburn Overhead System.

Does this patent illustrate such system?

A. Yes, sir.

Q. 3. And this is the patent under which you

stated you put in a few of such overhead systems ?

A. Yes, sir.

Mr. LYON.—We offer the patent in evidence and

ask that it be marked Complainant's Exhibit "Ray-

burn Overhead System Patent."

Mr. ACKER.—Objected to as incompetent, irrele-

vant and immaterial and not within the issues of the

present controversy.

Q. 4. I show you a photograph and ask you if you

ever saw it before ? A. I have.

Q. 5. Do you know what it represents?

A. Yes, sir.

Q. 6. What?

A. It represents a so-called rope grader built un-

der the Woodward and Cerruti Patents and shows, I

think, an installation at the Redlands Orange Grow-

ers' Association at Redlands.

Q. 7. Does this photograph show what you have

referred to in your previous testimony as a rope
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grader? A. Yes, sir. [692]

Q. 8. It is a true representation of it, is it?

A. Yes, sir.

Mr. LYON.—We offer this in evidence and ask

that it be marked Complainant's Exhibit "Photo of

Rope Grader."

Mr. ACKER.—The introduction of which is ob-

jected to as incompetent, irrelevant and immaterial.

Mr. LYON.—That is all.

Cross-examination.

(By Mr. ACKER.)
XQ. 1. Regarding the letter exhibit. Complain-

ant's Exhibit ''Switzer Letter," do I understand

that the Parker sizer that was in use at the packing-

house of the Fernando Fruit Growers' Association

was removed and replaced by one of your sizers?

A. I don't know as to that.

XQ. 2. What was your intention in testifying

—

to convey the impression that the Parker sizer had

been removed and your sizer replaced it ?

A. No, that was not my intention.

Mr. ACKER.—That is all.

Redirect Examination.

(By Mr. LYON.)

RDQ. 1. In regard to such letter and what was

done with respect to such letter, I understood you to

state that in response to this letter you installed one

of your Strain sizers manufactured in accordance

with the patent in suit in this San Fernando pack-

ing-house in [693] the fall of 1911. Is that cor-

rect? A. Yes, sir.
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RDQ. 2. And at that time, how long had the

Parker sizer been in use ?

A. One season, I believe.

RDQ. 3. Do you know what became of that

Parker sizer ? A. No, sir.

Mr. LYON.—That is all.

Recross-examination.

(By Mr. ACKER.)
You did not take the sizer out, did you ?

A. No, I did not take it out.

Mr. ACKER.—That is all.

Mr. LYON.—That is all.

[Deposition of Arthur P. Knight, for Complainant.]

ARTHUR P. KNIGHT, a witness produced on
behalf of complainant, being first duly cautioned and
sworn to testify the truth, the whole truth and noth-
ing but the truth, testified as follows, to wit

:

Direct Examination.
(By Mr. LYON.)

Q. 1. You are the same Arthur P. Knight who has
heretofore testified on behalf of complainant in this
suit? A. Yes, sir.

Q. 2. Since giving your former testimony, have
you read the depositions of the witness on behalf of
defendants? A. Yes, sir. [694]

Q. 3. Since giving your former testimony, have
you had occasion to make any further investigation

of the fruit graders in actual operation?

A. Since that time I have seen the Parker grader
as well as the Stebler grader in actual operation.
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Q. 4'. When you refer to the Stebler grader, in

your last answer, do you mean the machine embody-

ing the construction and interrelation of parts illus-

trated by the patent in suit ? A. Yes, sir.

Q. 5. Where did you see each of these kinds of

graders and when?

A. On Wednesday, June 12th, 1912, I saw both of

these graders at Uplands and at Riverside, Cali-

fornia.

Q. 6. Did you not also see the Parker grader in

operation at Pomona on that date ? A. Yes, sir.

Q. 7. The Parker graders that you saw at River-

side were in the packing-house of the Riverside

Heights Orange Growers' Association at Riverside?

A. Yes, and at another place in the southern part

of the city. I do not recall the names of the pack-

ing-house.

Q. 8. At the Riverside Heights Orange Growers'

Association you also saw one of the devices of the

patent in suit in operation? A. Yes, sir.

Q. 9. And at the Arlington Heights Fruit Com-

pany at Arlington Heights, a few miles out of River-

side on June 12th, 1912, you also saw the device of

the patent in [695] suit in actual commercial

operation, did you not?

A. That is the building with which Mr. Whiffen

is connected?

Q. 10. Yes. A. Yes.

Q. 11. Mr. Knight, who w^as present at Pomona,

with you? A. Yourself.

Q. 12. And at Uplands and Riverside and Arling-
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ton Heights, who was present with you?
A. Yourself was present at each of these places

and as I remember it Mr. Tucker was also present

at Uplands and Mr. Stebler was present at each of

these places.

Q. 13. Except Pomona, j^ou mean ?

A. Well, the last three.

Q. 14. Did 3^ou observe the manner of operation

of the defendant's or Parker machine particularly

at the places named by you? A. I did.

Q. 15. With respect to the functions performed

by the rollers of the defendant's or Parker machine,

can you state their manner of operation or how they

operated?

A. They operated, of course, as the sizing mem-
ber or limiting member at one side of the grade-way.

Further than that, operating as rollers, they turned

more or less under the action of the fruit as it passed

along in the case of the Parker machine and also in

the case of the Strain or Stebler machine whenever

the belt was removed. [696]

Q. 16. And what end of the fruit grader is the

fruit the heaviest ? A. You mean

—

Mr. ACKER.—The question is objected to on the

ground that this witness during the course of the

opening testimony in this case testified that he was

not sufficiently acquainted with the fruit industry to

testify as to the action of the machine in connection

with the grading of fruit and has had no practical

experience in connection with the same.

Q. 17. I mean by "heaviest" in this question as to
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the quantity and amount of work to be done by the

machine.

A. There is more fruit passing necessarily at the

initial end of the machine since some of the fruit

passes off from time to time as it passes along the

grade-way.

Q. 18. Did you particularly observe the action of

the rollers in the defendant's or Parker machine at

the initial or intake end of the machine ?

A. Yes, sir, at that end I noticed on several occa-

sions where the fruit was coming along close together

there would be a large number of oranges in contact

with a single roller, and under this condition, the

roller would turn substantially continuously in a di-

rection upwardly on the side toward the rope or belt.

Q. 19. Did you notice particularly the operation

of the Stebler or Strain sizer at the Riverside

Heights Orange Growers' Association in this regard,

with the belts on?

A. Yes, sir, both with the belts on and with the

belts off. [697]

Q. 20. And did you compare the rate of rotation

of the rollers with the belts off on such Strain sizer

with the initial two or three rollers of the Parker

machines as they were in commercial operation in the

Riverside Heights Orange Growers' Association's

packing-house at Riverside, California, on that day?

A. I compared them in a w^ay as far as my memory

would serve me to compare them, not by actual meas-

urement, but by judgment.

Q. 21. And what was that comparison, so far as it
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was capable of being determined by observation?

A. That they revolved substantially at the same

speed in these first few rollers as if they were driven

by belts under the same conditions in the Strain ma-

chine.

Q. 22. You say that you saw the Strain or sizer

of the patent in suit operated without the belts.

Please explain how that was done, where and what

were the results.

A. At Arlington Heights we threw off the belt

from the first section or roller and supplied fruit

liberally to the machine and also sparsely and in such

case when there was any fruit passing over the roller

it would rotate and the amount of rotation was in-

creased as the amount of fruit delivered to the roller

was increased.

Q. 23. What was the direction of the rotation of

the roller?

A. Outwardly toward the other side of the grade-

way.

Q. 24. Compared with the direction of the rota-

tion when the belt was on, what was the direction of

the rotation with the belt off? [698]

A. It was the same.

Q. 25. And at the Uplands houses, did you make

any demonstration of the Strain or the graders of

the patent in suit by removing any of the belts?

A. Yes.

Q. 26. And what were the results of such demon-

strations? A. The same as at Arlington Heights.

Q. 27. To what extent were these demonstrations
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carried on as to enabling you to testify from actual

experience in the grading of oranges and as to the

operation of the Strain device without the use of the

belts or other means for mechanically rotating the

rollers ?

A. To a sufficient extent to satisfy myself that it

could be so operated.

Q. 28. If I understand you correctly, this visit

was made in view of your previous testimony in this

case and the somewhat contradictory character of

the evidence of some of the defendant's witnesses in

regard to this fact, is that correct?

Mr. ACKER.—The question is objected to as not

being a correct statement of the facts of the testi-

mony given in the case.

A. Yes, sir.

Q. 29, Can you give us the mechanical reason why
both the rollers of the Parker or defendant's sizer

and the rollers of the grader of the patent in suit

rotate in the manner described by you without me-

chanical means for mechanically driving the rollers 1

A. It is very evident from the fact that they do

rotate [699] that there must be a component of

rotary motion at right angles, I should say, trans-

verse to the longitudinal movement of the belt or

rope. While I have never investigated the thing

mathematically, I should judge that this is due to the

oblique rotation of the oranges with reference to the

longitudinally moving member, due to the tangential

impulse imparted to the orange in longitudinal di-

rection, results in rotation around an oblique axis

and this in turn has a component in the transverse
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plane, tending to turn the orange in such a manner
as to raise the adjacent side of the roller. The whole

thing could be worked out by graphic analysis if a

person cared to do it, but the operation speaks for

itself.

Q. 30. Did you pay any particular attention, Mr.
Knight to the defendant's machines in the Eiverside

Heights Orange Growers' Association's packing-

house, at Riverside, as to the manner in which the

longitudinally moving belt was mounted.

A. I only remember that it was mounted substan-

tially in the manner of the Parker patent with the

central driving member and extending each side

thereof.

Q. 31. What was the central driving member.
A. I do not remember whether it was a rope or

chain.

Q. 32. Do you remember how this rope or chain

was mounted on the central support?

A. It ran at the top of the sizer, but I could not

say what it ran in particularly.

Q. 33. You did not investigate whether there was

a [700] groove at the apex of the sizer?

Mr. ACKER.—Objected to as leading.

A. I can't say that I did.

Q. 34. Have you examined and are you familiar

with the various patents offered in evidence by the

defendants in this suit?

A. Yes, sir, somewhat familiar with them.

Q. 35. How long have you been familiar with

them?
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A. My impression is that I have been familiar

with them since last year or so.

Q. 36. As a matter of fact you testified in ex-

planation of them, and of each of them, in the action

at law in which Fred Stebler was plaintiff and the

Pioneer Fruit Company defendant, is that correct?

A. I know that most of them were in that suit and

I was familiar with them at that time and I believe

this applies to all of them.

Q. 37. You say you believe it applies to all of

them. You do not at this time recollect any of these

patents that were not before the Court in that case?

A. No, sir.

Q. 38. Will you please take up these patents now

and explain the construction and interrelation of

parts therein shown and described and their mode of

operation and compare the same, so far as they do

show any similarity or dissimilarity with the device

of the Strain patent in suit and to the defendant's

machine, it being understood that your testimony in

reference to what is shown in the Defendants' Ex-

hibit "Bailey Patent" and [701] Defendants'

Exhibit "Maull Patent," and Defendants' Exhibit

"Nelson Patent," are subject to and without waiv-

ing the objection which complainant urged against

said patents on the ground that the same are not a

part of the art prior to the invention by Robert

Strain of the patent in suit and is subject to a ruling

on such objection.

Defendants' Exhibit "Nelson Patent," being let-

ters patent number 713,484. This is a machine for
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sorting fruit according to quality and the sorting
operation is performed by an attendant, the machine
not being an automatically operating sizing machine.
I find nothing in this patent bearing on the principle
of operation of either the Strain machine or the
Parker machine.

Defendant's Exhibit ''Hutchins Patent" being let-
ters patent number 456,092. This is called an as-
sorting machine, but it is actually a sizing machine
and it sizes by passing the fruit along between a
longitudinally moving member and a roller, the
roller being provided with ribs. The machine 'com-
prises a series of superposed elements, two being
shown, there being a grading element for each size
of fruit. In regard to the operation of any of these
elements, the principle of operation is similar to that
of the rope and roller graders in general, for in-

stance, the California grader, the Strain grader and
the Parker grader, but as a complete machine com-
prising a series of end-to-end elements, the machine
is different in [702] that the elements are ar-
ranged one above another instead of end-to-end.
This is a good point in regard to compactness, in fact
is what the man is driving at but it is fatally defec-
tive on one important requirement of a successful
grader, viz., longitudinal extension in such machine
so as to provide for delivery to packing bins. I
therefore conclude that in regard to any single ele-

ment the principle of this machine is similar to that
of the Strain and Parker graders but in regard to
the machine as a whole, its distinctive principle is


